
SUPREME COURT OF CANADA XX

1890 JAMES BENNING- et at PLAINTIFFs

May 13 AND APPELr ANTS
JAMES CRADOCK SIMPSON et al

es-qual par reprise dinstance

Feb 24

Nov 17 AND

THE HONOTJRABLE THIBAU-
DEAlT e-qual.DEFENDANT

ESPONDENT

ON APPEAL FROM THE COURT OF QUEENS BENCH FOR

LOWER CANADA APPEAL STDE

InsolvencyClaim against insolventNotes held as collateral security

Pled çjeCollocationJoint and several liability

Held affirming the judgment of the court below that creditor who

by way of security for his debt holds portion of the assets of

his debtor consisting of certain goods and promissory notes

dorsed over to him for the purpose of effecting pledge

of the securities is not entitled to be collocated upon the estate

of such debtor in liquidation under voluntary assignment for

the full amount of his claim but is obliged to deduct any sums

of money he may have received from other parties liable upon

such notes or which he may have realized upon the goods

Fournier dissenting on the ground that the notes having been

endorsed over to the creditor as additional security all the par

ties thereto became jointly and severally liable and that under

the common law the creditor of joint and several debtors is en

titled to rank on the estate of each of the co-debtors for the full

amount of his claim until he has been paid in full without being

obliged to deduct therefrom any sum received from the estates

of the co.debtor jointly and severally liable therefor

Gwynne dissenting on the ground that there being no insolveny

law in foice the respondent was bound upon the cOnstruction of

the agreement between the parties viz the voluntary assignment

to collocate the appellants upon the whole of their claim as

secured by the deed

PRESENT Sir Ritchie C.J and Strong Fournier Tas

chereau Gwyane and Patterson JJ
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1890
IIYPEAL from the judgment of the Court of Queen

Bench for Low4r Canada appeal side reversing BENNING

the judgment of the Court of Review ThIBAu

The following special case was agreed upon for the DEAU

decision of the appeal to the Supreme Court of Canda
On the 13th February 1882 Alphonse Marcotte of

the city of Montreal merchant being insolvent made

an assigment of his estate property and effects to the

respondent one of his creditors for the benefit of the

whole of his creditors

On the 22nd of April 1882 appellants creditors of

said Marcotte filed their claim duly attested upon oath

for an amount of $19139.83 in the hands of the re

spondent and the latter after having realized portion

of Marcottes property assigned as above prepared and

advertised dividend sheet at the rate of 12k cents in

the dollar payable on the 13th July following

Appellants were collocated on said dividend sheet

for sum of $2392.49 but when they demanded pay
ment of the same on the 13th of July 1882 the pay-

ment thereof was refused Hence the present action

by appellants against respondeiit demanding payment
of said sum of $2392.49

To this action respondent pleaded that appellants

had no claim against Marcotte that before his insol

vency Marcotte had transferred to appellants promis

sory notes and merchandise for large amount and

that in crediting Marcotte with the sums paid out of

the promissory notes and merchandise transferred as

above and of the amounts realized therefrom appellants

claim was paid in full

By their answer to this plea appellants admitted

having realized subsequently to the filing of their

claim out of the promissory notes and merchandise to

them transferred as collateral security by Marcotte

425 17 338

Rev Leg 173
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1890 certain sums of money very much inferior to the

BENNING amount of their claim but they claimed the right to

THIBAu-
rank for the original amo ant of their claim until paid

DEAU in full

Appellants made advances to Marcotte up to the

amunt of their claim on his promissorynote for like

amount taking as further security transfer from Mar

cotte of the notes and goods hereinafter mentioned or

referred to

The collateral securities so transferred by Marcotte

to appellants consisted of promissory notes endorsed

by Marcotte and of certain quantity of merchandise

the amount of said promissory notes being $23436.30

signed almost all of them by one Moodie to the order

ofMarcotte and endorsed by him

Moodie had also become an insolvent and appellants

realized out of his estate in virtue of said promissory

notes $9616.24 of which $8363.76 was received in

May 1882 subsequent to the filing of their claim but

previous to the 13th July 1882 when the dividend

was made payable $9 1.57 in May June and July

1882 and $248.91 in April1883

Appellants also realized out of the goods and mer

chandise transferred to them by Marcotte further

sum of $490.00 making with that of $9676.24 total

sum of $10166.24

The parties are agreed to submit to this honourable

court for its decision as they have done in th court

below the following question to wit

Are appellants entitled to dividend on the full

amount of their claim as filed to wit on $19 139.83

or only on the balance of said claim after deduction in

whole or in part of the $10166.24 by them realized out

of said promissory notes and goods and merchandise

In the Supreme Court of Canada the case was first

argued on the 13th May 1890 the Honourable Mr
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Justice Taschereau being absent but by order of the 1890

court the case was set down for rehearing before the BENNING

full court at the February sessions 1891
THIBAU

BeIque for appellants and Geofrion for

respondent

In addition to the points of argument and authori

ties cited by counsel in the courts below and which

are fully given in the ports of the ase in the

courts below BeIque Q.C counsel for appel

lant on the 1t point Is the present case one

of joint and several obligation cited Laurent

MarcadØ Demolombe and Art 1105 0.0 on

the 2nd point If it is not case of joint and

several obligation proper is it not at least one of

joint and several debtors MarcadØ and Daniel

on negotiable instruments and on the 3rd point
Is the bearer of joint and several obligation or the

creditor of joint and several debtors by way of surety

ship or otherwise entitled to rank on the estate of each

of the co-debtors for the full amount of his claim until

he has been paid in full without being obliged to de
duct therefrom the amount received from one or the

other by way of dividend after the
filing of the

claim Laurent Benning Thibaudeau

Judgment of Mr Justice JettØ and cases cited by
him Dalloz Vo Distribution par contribution

and Arts 1117 1156 1157 0.0

eoffion Q.C for respondent cited and relied on

Arts 1573 1578 1969 and 2288 0.0 Arts 605 741

C.P.C and TroplongG-age1o Ontario Bank v.C/.aplin

11 and other cases there cited

M.L.R S.c 338 M.L.R 830

Q.B 425 17 Rev Leg 173 17 vol No 294

17 vol No 294 M.L.R S.c 338
vol Nb 602 No 181.

26 vol. Nos 210 231 10 Nos 415 437 441
vol No 601 11 15 Rev Leg 435
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1891 Sir R1TCHIE C.JFor the reasons given by the

BENNING Court of Queens Bench for Lower Canada appeal

THIBATJ
side am of opinion that the appeal should be

DEAU dismissed with costs

Strong

STRoNG J.I am of opinion that this appeal must

be dismissed In the joint statement of facts sub

mitted by the parties it is admitted that the appel

lants made advances to Marcotte up to the amount of

.their claim on his promissory note for like amount

taking as further security transfer from Marcotte

of the notes and goods hereinafter mentioned The

collateral securities so transferred by Marcotte to the

appellants consisted of promissory notes endorsed

by Marcotte and of certain quantity of merchan

dise the promissory notes being signed almost all of

them by one Moodie to the order of Marcotte and

endorsed by him
From this state of facts it appears that the promis

sory notes out of which the appellants obtained the

greater part of the partialpayment of their debt which

has given rise to this controversy were held by them

by way of pledge and not absolutely Therefore as

the pledged notes exceeded in amount the original

debt due from Marcotte to the appellants the appel

lants if they had collected the full amount of these

notes would have been liable to account to Marcottes

estate for the balance remaining after the satisfaction

of their own claim Under these circumstances it is

impossible to say that as between Marcotte and the

appellants any new debt was created or liability in

curred by Marcottes endorsement of Moodies notes

There was but one single debt due from Marcotte to

the appellants represented by his promissory note in

their favour and not anew joint and several debt for an

M.L.R Q.B 425
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amount never really die to them from Marcotte It 1891

is always competent as between the immediate parties BENNING

to securities such as bills and notes transferred by
THIBAU

endorsement to show that the endorsement was made DEAU

with the intention and for the sole purpose of effecting St
pledge of the securities which was the fact in the

present case Nouguier Alauzet Droit Commercial

There was therefore no joint and several liability on

the part of Marcotte and the question principally

argued and which does call for an adjudication in the

case of the Ontario Bank Chaplin does not arise

at all in the present case

The only question therefore is whether the moneys

realized by the appellants in respect of the pledged

notes and property are to be treated as payments pro

tanto of the appellants debt Of this there can .be

little doubt at least as regards the proceeds of the

notes which were placed by the debtor in the hands

of his creditor for this very purpose It is true that

the amount aiising from the notes was not received

by the appellants until after they had filed their claim

but this can rtiake no difference since the only ques

tion can be what was the amount due to the appel

lants at the tiime they were entitled to judgment

The rule of English bankruptcy procedure which

does not oblige creditor who has proved his debt to

give credit for payments received by him from another

party after the date of the proof is purely arbitrary rule

of procedure and can have no application to case like

the present The administration and winding-up of the

insolvents estate was not under any statute but under

voluntary creditors deed and no law says that any

difference shall be made between payments re

Ed Vol 460 Ed Vol 203

See 156
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1891 ceived before and those received after the filing of the

BING claim repeat the oniy question can be what was

due at the time the action was ttken or the judoment
THIBAu-

DEAU rendered and the assignee is on ordinary prineiples

entitled to credit for all payments made anterior to

that date

Further do not see any reason why any difference

should made between the credit to be given for the

amount of the notes collected and the $490 produced

by the sale of the goods The sale of the goods is not

in any way impeached and must be assumed to have

been authorised or acquiescd in by Marcotte then

the price ought it would seem to be credited just as

is the money arising from the notes The Court of

Queens Bench have however made distinction

founded upon the fact that the $490 was not received

until after the preparation of the dividend sheet With

great deference am unable to see any ground for this

distinction The appellants were only entitled to judg
ment for the amount actually rmaining due to them

deducting all payments should therefore if it had

beefl open to to do so have been prepared tohave

affirmed Mr Justice Mathieus judgment in its integri

ty There has however been no cross appeal and the

judgment of the Court of Queens Bench must conse

quently be affirmed with costs subject to the correc

tion of an obvious error in calculation pointed out in

the respondents factum which requires that the sum

of $i550.50 for which .jugment has been rendered

should be reduced to $1214.06

F0uRNIER J.Les faits ci-dessus ØnoncØs dans lad

mission des parties donnent lieu la question sui

vante les appelants ont-ils droit un dividende sur

le montant entier de leur reclamation tefle que produite

See 111
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savoir sur $19i39.s3 on seulement sur la balance de 1891

cette reclamation aprŁs deduction en tout ou en partie BENNING

de la somme de $10166.24 quils ont rØalisØs sur les
THIBAU

billets prornissoires et les marchandises q1i leur avaient DEAU

ØtØtrausportØs par arcotte Fournier

Les appelants prØtendent que les billets de Moodie

qui leur avaient ØtØ transportØs par enclossement comme

garantie de la dette de Marcotte Øtaient devenus autant

de crØances soliclaires c.ontre le failli et les signataires

ou endosseurs de ces billets et quen vertu des rŁgles

de la solidaritØ us ont droit de rØclamer Ia totalitØ de

chaque crØance de chacun des dØbiteurs solidaires jus

quau parfait paiement Q.uen consequence de la fail

lite de Marcotte ils ont droit pour airiver au paiement

integral de leur crØance de rØclamer de lintimØ son

syndic sur le chiffre nominal de leur crØance au mo
ment de la failliie sans deduction des sommes reçues

subsØquemment des autres dØbiteurs des crØances trans

portØes

LintimØpretend au contraire que lŁs billets et mar
chandises transportØs par Marc.otte aux appelants

nØtant en leur possession quà litre de gage la rØali

sation de ce gage quelque moment quelle se pro

duise pour rØultat nØcessaire lextinction pro tanto

de leur crØance En consequence lintimØpretend que

la question de solidaritØ ne se prØsente pas et quil ny

pas lieu den appliquer les principes

La cour de premiere instance donnØ gain de cause

lintimØen dØcdant que les rŁgles de gage devaient

sappliquer dans le cas actuel et que les appelants

navaient le droit de concourir avec les autres crØanciers

du failli que soue la deduction des sommes reçues de

la vente des marchandises et de la perception des billets

transportØs

La cour de Revision pour le district de MontrØal

modiflØ ce jugement en dØclarant que le produit des
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1891 marchandises devait Œtre impute comme un paiement

BENNING sur la reclamation des appelants mais que ceux-ci

THIBAU
avaient le droit de concourir avec .les autres crØanciers

DEAD sur le montant de leur reclamation $19139.83 sous la

Fournier deduction seulement de Ia somme de $490.00 provenant

de la vente des marchandises

La cour du Banc de la IReine appelØe plus tard se

prononcer sur ces questions confirmØ le jugement de

la cour de pr6miŁre instance et dØcidØ que les appelants

navaient le droit de concourir avec les autres crŒan

ciers que sons la deduction de tout ce quils avaient

reçu de Marcotte taut des billets promissoires que des

rnarchaudises transportØes

Par lappel cette cour la mŒme question nous est

prØsentement soumise

La position des appelants et-e1le vØritablement celle

de crØanciers solidaires du failli Marcotte et des signa

taire et endosseurs des billets par lui transportØs aux

dits appelants

Cest un principe incontestable que le faiseur dun

billet promissoire soblige directement envers toutes

les parties qui peuvent ensuite en devenir porteurs et

que ces derniers ne se reprØsentent pas les uns les

autres mais sont tous crØanciers du faiseur en vertu de

leurs propres droits Masse Droit Commercial

Les appelants sont devenus les creanciers directs de

Moodie par le transport que Marcotte leur fait des

billets que M9odie avait souscrits en sa faveur Ces

billets transportes pour assurer le paiement de la dette

de Marcotte et faits payables son ordre ont par leffet

de lendossement de Marcotte rendu le faiseur Moodie

et lendosseur Marcotte dØbiteurs conjointement et

solidairement des appelants

Par ladmission de faits des parties on voit que les

billets et les marchan4ises out ØtØ transportØs aux

vol No 1524
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appelants comme süretØ côllatØrale as further security 1891

pour assurer le paiement de leur reclamation Cest BENNING

sur ce caractŁre de süretØ collatØrale donnØ au trans- THAU.

port des billets et marchandises que lintimØ se fonde DEAU

pour soutenir quil ne sagit pas ici de solidaritØ mais Fournie

simplement de gage Cette prØtention est Øvidemment

erronØe quant aux billets car ils out ØtØ endossØs et les

appelants en souL devenus propriØtaires sans conditions

restrictives et out acquis la qualitØ de crØanciers soli

daires contre Marcotte et tous les signataires on endos

seurs de ces billets La solidaritØ Øtant Øtablie par la loi

entre eux il aurait fallu une condition spØciale dans le

transport pour dØroger

Le fait que ces billets ont ØtØ transportØs comme

garautie collatØrale memo sil avait leffet de constituer

un gage ne dØtruiraitaucunement leffet de la solida

rite Les solidaires de Marcotte nen seraient pas moms

responsables envers les porteurs La signification que

lintimØdonne aux mots garantie collatØrale nest pas

celle quils out en loi elle na pas leffet de diminuer

les obligations igales dØcoulant de la siretØ transpor

tee mais elle est an contraire une garantie addition

nelle

Larticle 1103 du Code Civil declare quil solida

rite de la part das dØbiteurs lorsquils sont obliges

une mŒmechose de maniŁre que chacun deux puisse

Œtre sØparØmentContraint lexØcution de lobligation

entiŁre et que lexØcution par lune libŁre los autres

envers le crØancier

Dans le cas actuel les appelants navaient quune rØ

clarnation et deux dØbiteurs dont chacun deux Œtait

oblige an paiement de toute la dette et dont le paie

ment par lun avait leffet doperer la dØcharge des deux

rj5--\rj5 des appelants

Laurent dit

17 vol No 249
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1891 Il deux ØlØrnents dans lobligation solidaire on ne peut les expli

quer que par un double principe Dune part ii plusieurs co-dØhi
ENNING

teUrs ce qui implique autant de liens quil de personnes obliØe

THIBAU- Dautre part la dette est unique puisQue tous les co-dØbiteurs doivent

BEAU une seule et mŒme chose et Ia doivent pour le tout Ii done tout

Fournier
ensemble un lien multiple et unit de la dette

11 un lien multiple parce quil plusieurs co-dØbiteurs mais

ce lien ne se divise pas entre eux chaque co-dØbiteur est tenu de toute

la dette comme sil Øtait seul oblige

MarcadØ dit

La solidaritØ pourrait exister entre deux personnes qui se sont

obligØes avec intervalle et par des actes sCparØs Ii suffirait pour cela

que Pierre eflt dØclarØ davance consentir sengager solidairement

avec Paul on que le premier oblige vint aprŁs que Paul sest soumis

la solidaritØ declarer quil entend sy soumettre avec lui En un

mot il aura obligation solidaire propreent dite toutes les fois que
les volontCs des divers obliges se sont rØunies pour se soumettre la

solidaritØ dun commun accord

Demolombe dit

Lobligation solidaire est une la vØritØpar rapport in chose qui

en fait lobjet mais elle est composØe dautant de liens quil de

personnes diffØrentes qui lont contractØe et ces personnes Øtant diffØ.

rentes entre elles les liens qui les obligent sont autant de liens djffØ

rents qui peuveiit par consequent avoir des qualitØs diffØrentes

Et plus loin

Renoncer au bØnØfice de division et de discussion cest en effet de

la part des dØbiteurs qui sobligent conjointement sobliger solidai

rement

Pas de division

Done chacun deux pourra Œtre contraint pour le tout

Pas de discussion

Done chacun deux pourra Œtre poursuivi principalement comme

sil en Øtait seul dØbiteur envers le crØancier

La solidaritØ n.est pas autre chose

Les auteurs sont daccord que lobligation solidaire

implique un mandat donnØ et reçu par chacun des

co-dØbiteurs de se reprØsenter lun lautre

Bans le cas actuel le mandat rØsulte de ce que la dette

vol No 606 No 231

26 vol No 216 17 Laurent No 294
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est crØØe par des billets nØgociables et que dans ce cas 1891

le mandat de toutes les parties responsables du paie- BE-INa

ment de la dette est toujours prØsumØ THIBAU

Code Civil arL 1105 DEAU

La solidaritØ ne se presume pas ii faut quelle soit exp.ressØment Fournier

stipulØe

Cette rŁgle cesse dans les cas la solidaritØ lieu de plein droit en

vertu dune disposition de Ia loi

Elle ne sapplique pas non plus aux affaires de commerce dans les

quelles lobligation est prØsumØe solidaire exceptØ dans les cas rØglØs

diffØremment par des lois spØciales

Cavanagh Law of money security

The literal meaninI of collateral is additional or parallel it does

not mean ancillary or secondary unless shown by other circum

stances Where securities are intended to rank in successive order

they should contain oxpress clauses to that effect thus when two pro

perties are mortgagec there should be proviso that one shall be the

primary the other the secondary security if it be so intended

Ii sans doute une difference faire entre le trans

port des marchandises et le transport des billets

Quant aux prem je crois quil lieu de leur faire

application des rŁgles qui concernent le gage Quant

aux seconds je crois que cc sont les principes de la

solidaritØ qui doivent rØgler les droits des parties

Sous lopØration des lois de faillite de 1869 et 1875

cette question sest prØsentØe dans les causes de Bessette

La Ban que du Peuple et Rochette Louis

La loi de 18Th contenait cette disposition

Art 89 Le montaut dü un creancier sur chaque item sØparØ de sa

reclamation au tempsde lexØcution dun acte de cession ou de lØrnission

dun bref de saisie-arrŒt selon le
cas Ct qui restera dü lØpoque ott

cette reclamation sera prouvØe formera partie du montant pour lequel

ii prendra rang sur le biens du failli jusquà ce que cet item de sa

reclamation soit pay en entier

Dans la cause de Rochette Louis Ic juge en chef

Meredith dØcida que les crØanciers MM Louis et Cie

534 15 Jur 126

97
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1891 nØtaient pas tenus de dØduire de leur reclamation con

Br.ING tre la faillite de Rochette le dividende quils avaient

THIBAU reçu depuis cette reclamation de Samson leur oblige

DEAU solidaire avec Rochette Mais cette disposition disparu

Fournier avec la loi de faillite Be sorte quil faut rechercher

queue Ctait avant la loi de faillite la rŁgle de notre

droit sur la question soumise

Lhon juge en chef Meredith fait cette Øtude dans

la cause de Rochette Louis en mØme temps quune
revue de la loi française anglaise et Øcossaise sur cette

question que nous citons ci-aprŁs

The rule according to the law of England appears to be that if at

the time of proving the creditor- has received part of his claim he

can then only prove for so much as remains due and when dividend

has been declared under an-other commission underwhich the holder

has already proved his bill though the dividend has not been received

yet the of it must be deducted from the bill before it caii be

proved

La loi Øcossaise telle que nous la trouvons consignee

dans Bells Commentaries est tout-à-fait diffØrente

He who holds several bound to him is entitled to demand the

whole from each to the effect of being paid hi Elebt and no more or

if the co-obligants are bankrupts dividend from each corresponding

to the whole but so as not to derive more than payment of the debt

from the amount of the several dividends and that payment from

part from any one will pro tanto extinguish the claim against that

estate only leaving the security available to its full extent against the

others

AprŁs avoir ainsi exposØ la loi dAngleterre et celle

dEcosse lhon juge dit que depuis 1775 la jurispru

dence en France Øtait conforme la loi Øcossaise dont

le priucipe fut adoptØ par lart 542 du code de comrn

merce qui se lit comme suit

Le crØancier porteur d-instruments endosss ou garantis solidaire

ment par le failli et dautres co-obligs qui sont en faillite participera

97 at 98

-3 vol pp 338 et 339
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aux distributions dans toutes les masses et figurera la valeur 1891

nominale de son litre jusquà parfait paiement BENN1NG

Lhon juge fait suivre cet exposØ de lobservation
THIBAU

suivante DEAU

The doctrine of the French code and of the Scotch law is favourable
Fourmer

to commercial credit and it seems to me the most reasonable that can

be adopted but it is not in accordance with our common law and is

not sanctioned by our statute Jaw respecting insolvency As to our

common law Pothier says Si tous ceux qui sont dØbiteurs de la

lettre de change tant iaccepteur que le tireur et les endosseurs avaient

fait banquero ate le propriØtaire de Ia lettre qui est crØancier de chacun

deux du total peat faire colloquer dans Ia distribution des biens de

chacun deux comme 3rØancier du total mais aussitôt que par Ia dis

tribution qui aura ØtØ la premiere terminØe il aura ØtØ payØ dune

partie de sa crØauce puta du quart ii ne pourra plus rester dans les

distributions des autes dØbiteurs qui restent faire que pour le

surplus de ce qui lui est Contrat dCchange No Renouard

refers to the opinion of Pothier as being in accordance with that

of Dupuy de la Serra Bournier Boutarie and Jousse Renouard

vol p. 223 and speaks of the doctrine for which they contended

as an improvement upon that maintained by Savary and as being

not the same but Htep towards the modern law of France It is

thought by some pernons whose opinions are well deserving of res

pect that as to the matter under consideration there is no difference

between the old law nnd the modern law of France But comparison

of the above extract from Pothier with the article 542 of the French

code is sufficient to show that opinion to be erroneous and BØdarride

TraitC des Faillites No 853 expressly says Larticle 542 contient

donc une derogation ni droit commun

Lhonorable juge en chef Meredith est davis que

principe adoptØ par larticle 54 du code commercial

français nest pas notre droit Cest aussi lopinion de

lhonorable uge Mondelet qui disait daus la cause de

Bessette La Banque du Peuple

The new or present jurisprudence of France is of no application to the

present case The Scotch law whatever its wisdom may be cannot

be our rule

Lhonorable jtlge JettØ tout en exprimant son respect

pQur lopinion le ces savants rnagistrats declare que

ces opinions ne paraissent pas concluantes

15 Jur 126
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1891 En effet dit-il elles ne se posent que sur une appreciation compa
rative de certains textes de lØcrislation formelle des divers pays menBENNING
tionns ce qus pouvait suffire dans les circonstancess puisque nous

THIBAU- avions alors une loi positive sur la matiŁre Mais aujourdhui que

cette loi est disparue de notre droit la uestion dolt Œtre examinØe

Fournier un autre point de vue et cest au dØveloppement de la science thØo

rique du droit que nous devons en demander la solution

Ii resume ensuite les observations de Demolombe

sur les consequences de la solidaritØ entre dØbiteurs

Trois systŁmes se sont successivernent produits en France au

sujet du secours accordi aux crØanciers de plusieurs dØbiteurs en Łtat

de faillite

DaprŁs le premier systŁme le crØancier avai.t le droit de se prØ

senter lune des masses en liquidation de ses diveis dØbiteurs la plus

avantageuse sillevoulait maisune foi son choix
.fait

ii ne pouvait

plus rØclamer des autres masses qui se trouvaient absolument libØrØes

son Øgard OØtait le systŁme de Savary le principal rØdacteur de

lordonnance de 1673

Inutile dapprØcier ce systŁme si contraire aux principes qui prØ
valent aujourdhui dans notre droit

Le second systŁme permettait an crØancier de se presenter succes

sivement aux faillites de ses divers dØbiteurs solidaires mais la

condition de dØduire dans les derniŁres ce quil avait reçu dans les

premieres

CØtait le systŁme de Dupuy de la Serra Boutaric Jousse et

Pothier comme nous lavons vu tout-à-lheure par la citation des

notes du juge en chef Meredith et cest celui
que virtuellement le

dØfendeur veut appliquer aux demandeurs dans lespŁce
Le troisiŁme systŁme paraIt avoir ØtØ le rØsultat de deux arrŒts

rcndusen 1776 Pun par le parlement de Paris lautre par le parle

ment dAix

Le parlement de Paris avait jugC en principe que le crCancier de

divers dØbiteurs solidaires peut se presenter successivement dans toütes

les faillites pour la valeur nominale de son titre sans crucune dIduction

des dividendes par lui dØjà reçus

Le parlement dAix avait jugØ au contraire mais sa decision fut cassØe

par arrŒt du conseil le 24 fCvrier 1778 qui fut lui-mŒmeconfirmØ par

un second arrŒt du 23 octobre 1781 portant rejet de Ia requŒte en

opposition dirigCe contre le premier

Depuis lors la jurisprudence fut fixØe et lorsque les rØdacteurs du

code de commerce -eurent exprimer Ia loi sur ce point us le firent

dans le sens de cette jurisprudence par larticle 542 dii code de corn-
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merce dont jai cit plus haut la rtdaction primitive et qui est aujour- 1891

dhui dans les termes suivants

BENNING
Le creancier porteur dengagements souscrits eridosss ou garantis

solidairernent par le faLili et dautres co-obliges qui sont en faillite TnIBAu

participera aux distributions dans toutes les masses et figurera pour

la valeur nominale de son titre jusquC parfait paiement Fournier

Telle est incontestablement la loi française actuefle

Mais dira-t-on cette loi nest pas là nôtre ii est Øvi

dent que cet articEe du code de commerce ne peut Œtre

invoquØ ic Ii est vrai que là disposition formelle

ØdictØe par cet article 542 ne trouve pas dans nos

codes mais la rŁgle quil consacre est-elle ØtrangŁre

notre legislation

BØdarride cite par le juge Meredith dit bien que
cet article 542 est une derogation au droit commun
Mais le sentiment de ces auteurs me paralt victorieuse

combattu par ceux qui soutienneut au contraire que
larticle 542 du code de commerce nest que lexpression

du droit commun et ne comporte que lapplication du

principe de là solidaritØ dont le but est dassurer au

crØancier son paiement integral

Cest en effet Ia doctrine qui aprŁs de longues con

troverses finalement triomphØ et formØ la jurisprm

deuce en France sur cette questioi avant ladoption de

larticle 542 du code de commerce Lhonorable juge

Meredith fait erreur en disant que le principe de Ia loi

Øcossaise ØtØ adcptØ par larticle 542 du code de com
merce Cette question faisait depuis loiigtemps le

sujet dune division dopinion parmi les jurisconsultes

comme on le verra par FautoritØ citØe ci-aprŁs de Dalloz

dans laquelle ii fait lhistorique de là question Non

seulement les uiisconsultes Øtaient divisØs mais les

parlements lØtaient aussi ceux dAix et de Paris dØci

dant en sens Inverse La question fut reglee longtemps

avant ladoption du code de commerce par deux arrCts

du Roi en conseil qui reconnaissent au crØancier soil

daire le droit de se porter rØclamant pour la totalitØ de
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BENNING

THIBAU
DEAU

Fournier

sa crØance dans toutes les masses de ses co-dØbiteurs

solidaires Ces arrŒts sont la base de Ia jurisprudence

qui existØ jusquau code de commerce qui en adop

tØ le principe dans larticle qui fut dabord larticle 534

et qui est maintenant larticle 542 Les auteurs qui

soutiennent que cet article constitue une innovation

sont Øvidemment dans lerreur puisque le principe

Øtait dØjà depuis longtemps reconnu par la plus haute

autoritØ judiciaire de France larrŒt du Roi en son

conseil ainsi quon peut le voir par la citation suivante

dEmØrigon TraitØ des Assurances

La mŒme question Øtait al3rs agitØe au parlement de Paris au sujet

de certaines 1ettrs de change tires par et endosses par u.s

avaient fait faillite et obtenu une reniise de la part de leurs cranciers

respectifs

Par un Øvnement singulier le parlement de Paris rendit le mŒme

jour 18 juin 1776 in arrŒt diarnØtralement oppose celui dii pane
merit dAix Ii fat dØclarØ ue Ie porteur du billet avait droit de

figurer dans chaque direction pour la totalitØ du titie jusqua extinc

tion de crØance

Bellon se pourvut au conseil et obtint dii roi un arrŒt dont voici la

teneur Ouu ic rapport du sieur Moreau de Beaumont conseiller

ordinaire et an Conseil royal de commerce le roi Øtant en son conseil

ayant Øgard la dite recjuŒte eassØ et casse le dit arrŒt dii pariement

dAix du dit jour 18 jun 1776 ct tout ce qui sen est ensuivi ce fai

sant ØvoquØ et Øvoque les demandes et contestations sur lesquelles le

dit arrŒt est intervenu cireonstances et dØpendances ordonnØ et

ordonne que ies parties procØderont en son conseil sur ieurs demandes et

contestations en la forme portØe par le rŁgiement pour Œtre statue

ainsi quil appartiendra Fait au Conseil detat du roi tenu Ver

sailles le 24 fØvrier 1778 SignØ Huguet de Montanan

Autre arrŒt dii Conseil renda le 23 octobre 1781 qui dØboute

Zacherie et consorts de la requŒte quils avaient prØsentØe en oppo
sition

Voilà done la question prØjugØe en faveur dii porteur du papier

Les dØbiteurs corrØs doivent chacun Ia mŒme somme Le titre est in

divisible vis-à-vis de chacun deux Promittentessinguli in solidum tenen

tur in utraque enim obligcstione una res vertitur Inst de cluobus reis

La faillite des dØbiteurs corrØs naitbre en rien lindividualit.Ø de ia

Oh 10 569
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crØance qui ne cesse dŒtre la mŒme daiis chaque direction et qui con- 1891

serve sa force jusquii ce quelle soit Øteinte par un entier paiement
BENNING

CONFERENCE THIBAU

LIV Le code de commerce mis fin ces longues controverses des DEAU

auteurs sur la question prsentØe Le crancier porteur dengage- Fournier .J

ments solidaires entre le faiffi ef dautres co-obliges qui sont en faillite

participera aux distributions dans toutes les masses jusqu son parfait

et entier paiement Art 534
Ces principes dØrivent de celui de Ia solidaritØ car ii solidaritØ

de la part des dØbiteLirs lorsquils sont obliges de inaniŁre que chacun

puisse Œtre contraint pour la totalitC Le titre est indivisible lØgard

de chacun deux Voyz dailleurs les art 1200 1201 1202 et 1204

du Code civil et lart 140 du Code de commerce voyez notreTraitØ

des faillites tom hapitre section 13 No 279

Ces arrŒtsquoi quils riaient pas pour nous lautoritØ

legislative III autoritØ judiciaire de nos tribunaux

nen ont pas mcins reglØ dØfinitivement une question

soulevØe sur les effets du principe de la solida.ritØ qui

Øtait exprimØ dciis la loi française alors comme ii lØtait

dans notre propre droit 11 en rØsulte nØcessairement

que les arrŒts en conseil doivent valoir an moms pour

nous comme raison Øcrite et faire aütoritØ dans nos

cours an mŒmelitre que les decisions de la cour de

Cassation lorsqtielles portent sur un texte qui est scm
blable dans le code français et dans le nôtre

Ainsi comme le dit dErnØrigonvoilà done la ques

tion prØjugØe en faveur dii porteur du papier Les

dØbiteurs corrØ6 doivent chacun la mŒme.somme Le

titre est indivisible vis-à-vis de chaoun deux

Les autoritØs suivantes Øtablissent toutes que les

principes sur lesquels sont bases les arrŒts sont derives

de celui de la solidaritØ et ne forment pas une innova

tion dans le droit français

LarombiŁre sur larticle 1204 dii Code an No

parlant des articles 542 et 544 du Code de Commerce

dit

vol 617
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1891 Ces sages dispositions expression dii dioit commun doivent Øtre

appliquØes en rnatiŁre civile Elles ne sont eu effet que laconsØquence
E1NThG

de ce principe que chaque co-oblige solidaire est tenu de Ia totalitd

THIBAU- Si Ic crØancier ne figurait pas dans chaque distribution pour la valeur

nominale cle son titre et si sa crØance Øtait diminuØe successivement

ournier
du montant de chaque dividende allouØ ii en rØsulterait que

le crØan

cier perdrait dans tous les cas une partie dc sa crØance puisque dans

la derniŁre distribution si avantageuse quelle fat ii narriverait

jarnais un paiement integral et serait ainsi privØ des garanties que

lui donne la solidaritd Car si chaque dØbiteur est rCputØ seul et

unique dØbiteur dii total ce nest dvidenirnent que pour mieux assurer

lintØgralitØ de son paiement au moyen de cette responsabilitØ rØcipro

que et mutuelle deu insolvabilitCs de la part des co-dØbiteurs entie

eux

MassØDroit Commercial dit

On sest demandC si larticle 542 du Code de commerce ne fait que

formuler une application des principes sur la solidaritC et les effets dii

.paiernent par dividendes qui sont les rnŒrnes en matiŁre civile et en

rnatiŁre corninerciale Les consequences de ces principes ne tiennent

pas lorganisation speciale des faillites elles en sont indØpenclautes

et par consequent elles trouvent leur place dans Ia dØconfiture qui

nest autre chose quune faillite civile bien que sa liquidation ne soit

sournise aucune forme et aucune organisation particaliŁre

LocrØ dit

Toutes ces disposit ions puisØes dans les principes ØlCrnentaires et

immuables du droit civil sappliquent toutes les matiŁres et tous

le cas

Au sujet de larticle 542 Code de Commerce Dalloz

Rep dit

On na jamais contestØ aux erdanciers qui avaient plusieurs dCbiteurs

solidaires la facultØ de sadresser chacun deux indistincternent soit

pour le montant total de la dette soit pour parfaire le paiement qui

navait ØtØ efftctuØ quen partie Mais on dØbattu longtemps la

question de savoir si aprŁs que le crØancier avait rØclame son paiement

dans Ia faillite de lun des co-dØbireurs solidaires ii pouvait encore

sadresser aux autres co-dØbiteurs pour tout cc quil navait pa eff

tivement reçus Comme lordonnance de 1673 ne cntenait aucune

disposition cet Øgard les anciens auteurs nØtaient pas daecord sur

la solution de Ia question Ainsi Savary soutenait paragraphes 13 et

vol No 2023 19 vol 693

No 993 vo Faillite
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48 me question qu lorsque Ic cniancier sØtait prØsentØ la faillite 1891

de lun des co-dØbiteiirs son opposition Øtait faite et que lacceptation

dun dividende
Øteigri.ait

la dette an regard tous les obliges

ENINc

Dupuys de la Serra sappuyant sur des avis des avocats Perrin THIBAU

Pomercy et ChappØ rombattait cette opinion Dans le chapitre 16 de

son livre sur larticlc des lettres de change II Øtablissait ainsi le droit
Fournier

de solidaritØ

En cas de faillite de tous les obliges la lettre de change adoptCe et

protestØefaute de paiement comme le porteur une aCtion solidaire

contre tous ii droit dentrer dans chaque direction et contribution

sans pouvoir tre obLige den choisir ou opter une et abandonner les

autres Le porteur qui signe le contrat dun des premiers obliges

sans avoir un consentement des derniers obliges que cest sans prØju

dice son action se rend non-recevable contre eux faute de leur you
voir ceder laction ertiŁre Le porteur qui est entrØ dans quelque

contribution ne peit entrer dans les suivantes que successivement

pour ce qui lui est dt en reste Un arrŒt dii parlement de Paris dii

18 mai 1706 consacre ce systŁme que Boutarie Jousse en lart 33 de

lordonnance et Pothier dii Contrat de change No 179 approuvŁrent

Øgalement Quoique plus favorable au crØancier que lopinion de

Savary la thØorie dc Dupuys de la Serra le soumettait cependant en

fin de compte une perte puisquelle ne Iautorisait venir dans la

derniŁre faillite que sous la deduction des dividendes par lui reçus

dans les autres et que la derniŁre faillite ne payait quun dividende

du reliquat Un arrŒt dii parlement de Paris dii 18 jun 1776 accor

dant tous les effets dc la solidaritØ dØcida que le crØancier avait droit

de figurer dane chaque faillite pour la totalitØ dii titre jusquh cc quil

efit reçu son entier jaiement et in arret dii Conseil rendu le 24 fØvrier

778 cassa une decision que le parlement dAix avait renda en sens

contraire celui du parlernent de Paris par airŒt dii 18 jun 1766 sur

la plaidoierie dEnurigon Con.trats la grosse ch 10 sec

Sur lopposition formØe contre larrŒtdii conseil un second arrŒtdii

23 octobre 1781 niantint sa jurisprudence Le code dii commerce fat

rØdigØ pendant que la jurisprudence Øtait dans cette situation et son

art 534 fut Øcrit dans le sens des arrŒts rendus par le conseil en 1778

et 1781 Aussi malgrØ lambiguitØ de cet article qui Øtait ainsi conçu

Le crCancier porteur dengagements solidaires entre le failli et dautres

co-obliges solidaires qui sent en faillite participe aux distributions

dam toutes les masses jusqua parfait et entier paiement MM
Vincens 521 Pardessus No 1211 LocrØ 33 et

suivant Boulay-Pdty Nos 381 et 382 et nous-mŒmes 196

anions considØrØ le crØancier comme ayant le droit de se presenter

dans chaqiie masse pour le total de sa crØance quels que fussent les
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1891 dividendes partiels quil eiit prØcØdemment obtenus et cela jasquà

NG parfait .payement Par application de cet article ii avait ØtØ jugØ
EM

ainsi que le porteur deffets de commerce qui avait ØtØ payØ en

TUIBAU- partie par lun des dØbiteurs solidaires de ces effets pouvait sadresser

DEAU la faillite de lautre pour la totalitØ de sa crØance mais de maniŁre

Fournier cependant quil ne piit recevoir au-delà de ce qui lui Øtait dii que sil

avait ØtØ passØ un concordat avec le failli ii pouvait Øgalement dans

les mmes cas et sous les mŒrnes conditions rØclamer le dividende con

venu sur la totalitØ de sa crØance

La Cour attendu que lart 534 Corn special pour la inatiŁre

autorise le crØancier porteur de lettres de change qai plusieurs dØbi

teurs solidaires en Øtat de faillite se remplir de lintØgralitØ de sa

crØance en se prØsentant pour la totalitØ de ce qui lui est dii dans

chaque masse de ses dØbiteurs faillis usquà ce quil alt obtenu son

parfait et entier paiement et que larrŒtattaquØ de la Cour de Douai
na fait que se conformer cet article qui justifie suffisanunent sa

decision rejette RØj 28 janvier 1817 MM Brissoi pr Boyer

rap Jourde conf affr Leblond Le nouvel article 542 fait dLs

paraItre tout Øquivoque en autorisant le crØancier venir dans chaque

failite pour
la vakur nominale de son titre jusquà parfait paiement

Ces autoritAs me paraisseit suffisantes pour Øtablir

que le droit du crØancier de se presenter dans toutes

les faillites de ses co-dØbiteurs solidaires nest quune

consequence logique du principe de la soliclaritŒ Mais

la cour dappel ayant ØtØ unanime dans la repudiation

de ce principe je ne crois pas devoir rnen tenir ces

autoritØs je pourrais en ajouter beaucoup dautres

mais je me contenterai des suivantes qui contiennent

les opinions de plusieurs de nos plus savants commen

tateurs

Masse Droit Com et Droit Civil aprŁs avoir dØ

montrØ que sous lordonnance de 1678 les opinions

Øtaient partagØes ayant cite les opinions de Savary

Dupuys de la Serra Boutarie Jousse et Pothier ajoute

Aussi le commerce prØoccupØ des nØcessitØs du credit et des dangers

auxquels lexposait un systŁme qui limitait le recours du porteur

contre ses dØbiteurs faillis rØclama-t-il vivement contre lusage qui

sØtait introduit la suite de la doctrine et de la jurisprudence La

Voir mŒme auteur 994 vol Nos 20212022 et 2023
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question fut donc de nouveau vivement agitØe entre des comrnerçants 1891

et des jurisconsultes ft de cette discussion dont on retrouve les traces

BENNING
dans le recuell de Nicodeine ii resulta que la faillite des divers co
obliges ne pouvait parsilyser les effets de la solidaritØ et que le porteur THIBAU
dune lettre de change dont les divers signataires Øtaient en Øtat de

DEAU

faillite avait le droit figurer successivement dans toutes les
masses Fournier

sans deduction des dividendes quil avait
pejçus

et jusquà parfait

paiement

EntraInØ par ce reviiement dans la pratique le parlement de Paris

revint sur son ancienni jurisprudence et par arrŒt du 18 jun 1776 II

dØcida que le portur engagements solidaires avait le droit de figurer

dans toutes les faillites des co-obliges pour la valeur intØgrale du titre

jusquà parfait paiemeiit

Par une coincidence singuliŁre le parlement dAix rendait le mŒnie

jour 18 juin 1776 sur la plaidoierie dEmØrigon qui nous en con
serve le souvenir un airt en sens contraire jugeant que le porteur

qui Øtait entrØ dans le concordat de lun des co-obliges ne pouvait
entrer dans les autres que successivement et pour ce qui lui restait dii

Mais sur le pourvoi du porteur cet arrŒt fut cassC par un arrŒt du

conseil du 24 fØvrier 178 qui fut lui-mŒme confirmØ par un second

arrŒt du 23 octobre 1731 portant rejet de la requŒte en opposition

dirigØe contre le premier

Cest cette jurisprudmce qui ØtØ sagement maintenue
par le Code

de Commerce

Plus loin

Cest cette concluson que je crois devoir marrŒterparce que cest

la seule qui se trouve avec les principes sur la solidaritØ qui
veulent que les co-obliges soient toujours tenus quand ii reste dii

qüelque chose et les effets du paiement sous forme de dividende qui
si le dividende nØtait alculØ que sur ce qui reste dii aprŁs le paiement

dun premier dividencLe ne pourrait jamais constituer un paiement

integraL

EtauNo 2023 ildit

On sest demandØ si larticle 542 du Code de Commerce ne fait que
formuler une application des principes sur la solidaritØ et les effets du

payement par dividenles qui sont les mŒmes en matiŁre civile et en

matiŁre commerciale Les consequences de ces principes ne tiennent

pas lorganisation spiciale des fafflites elles en sont indØpendantes

et par consequent elle trouvent leur place dans Ia dØconfiture qui nest

autre chose quune faillite civile bien que sa liquidation ne soit sou
mise aucune forme et aucune organisation particuliŁre

No 2022
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1891 Sirey Recueil gØnØral

BENNING Larticle 542 Cod Comm aux termes ducjuel le crancier porteur

dengagements souscrits endossØs on garantis sOlidairement par un

faihi et clautres co-obliges Øgalement en faihite participe aux distribu.

tions dans les masses et figure pour
ha valeur nominale de son titre

Fournier
jusqu parfait payement est applicable alors mŒme que tous les

co-obliges solidaires ne sont pas en faihite Ii suffit quun plusieurs

dentre eux sy trouvent

Le crØancier porteur dengagements solidaires entre un failli et

dautres co-obliges qui ne sont pas en faillite et qui clepuis la faihite

reçu un -compte des obliges dolt Œtre compris dans les distributions

pour la valeur nominale de son titre sans quil ait lieu de faire

deduction de cet aeompte id ne sapplique pas ha disposition de

larticle 544 Cod Comm relativenient la deduction des acomptes

payØs avant ha faihhite

Et la page 97
Le crØancier qui depuis Ia faillite reçu de ha caution la portion

de crØance garantie par cehle-ci dolt nØanmoins dans ha repartition

des dividendes fixes par le concordat Øtre compris pour la valeur de

sa crØance entiŁre telle quelle ØtØ admise au passif de la fauflite

DØmoombe

Des he moment oii chacune des faiffites est dØclarØe he crØancier

acquiert he droit la somme quelle pourra payer aprŁs laccomplisse

ment des formalitØs de ha liquidation des ce moment les droits de

chacun sont irrØvocablement fixes

Cest un principe bien Øtabli que declaration dun

dividende est lØquivalent dun jugement Dalloz

JugØ que le rØglernent dØfinitif est une decision jadiciaire un yen-

table jugement contre lequel est ouverte ha voie de happel dans les

dlais ordinaires Paris 20 juillet 1844

lToir aussi Dalloz

Les jugements ne sont que dØclaratifs et nuhlement constitutifs des

droits.quils reconnaissent Cass 14 Dec 1840 Par consequent ihs

ont un effet rØtroactif au jour de la demande Cass 25 aoIt 1868

Dalloz 1868 397

Ces auteurs font voir contrairement lopinion de

62 121 Vo Distribution par con-

26 vol pp 380 et 31 tribution No 181

Vo Jugement No 316
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lhonorable juge Meredith quen dehors de toute 101 1891

de faillite les demandeurs sont fondØs invoquer les BENNING

lois de la solidaritØ et les consequences nØcessaires qui THIBAU
en dØcoulent est par le droit commun que la soh- DEAU

dante est Øtablie et quelle donne chacun des crØan- FoUIr
ciers le droit de poursuivre le dØbiteur pour le tout

comme elle impose chacun des dØbiteurs lobligation

de satisfaire le crØancier pour le tout Puisque lobli

gation solidaire pour but dassurer le paiement jute

gral de la crØance et que le crØancier conserve la

totalitØ de sa crØance contre tous les co-obliges ii sea

suit inØvitablemeiat que si ceux-ci tombent ensuite en

faillite il droit de se presenter dans leur faillite pour

la valeur nominaLe de son titre jusquà parfait paie

ment Sil en Øtait autrernent si le crØancier devait

dØduire le dividerLde reçu dans la faillite dun co-oblige

pour venir ontribution ii ne pourrait jamais arriver

an parfait paiement Lobligation solidaire manque
rait alors son but qui est dassurer le paiement integral

de lobligation Ce droit de venir contribution dans

toutes lØs masses en faillite de ses co-obliges bien ØtØ

reconnu par lart 542 du Code du Commerce mais ii

existait de droit commun avant cela ainsi que la

reconnu larrŒtdii parlement de Paris de 1776 Lart

.542 na fait quadopter cette jurisprudence comme nØ
tant quune des ccnsØquences logiques dØcoulant nØces

sairement du principe de la solidaritØ Ii nest pas

nØcessaire pour nous de sappuyer sur cet article bien

quil ne fasse que consacrer laucien droit français sur

cette question ii nous suffit de se fonder sur les prin

cipes de Ia solidaritØ doü dØcoule ce droit du crØaucier

de se presenter pour la totalitØ de sa crØauce dans

chaque masse de ses co-dØbiteurs jusquà ce quil ait

reçu son paiement entier

On pent encor rØfØrer aux 221 2e partje titre ler oh

autoritØs suivantes 1.1 Durantori Dernangeat sur Bravard 601
No 228 Parclessus Droit Corn Sirey 1862 pp 121 et 397

No 1211 Renouard Faillites
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1891 Jadopte lopinion si savamment dØveloppØepar lho

BENNING norable juge JettØ dont jai cite uue grande partie des

THIBAU
notes sur cette cause

DEAU Lhonorable juge aencore cite un arrØt du dØcembre

Fournier 1880 in re Bunyard oü la Cour de Chancellerie fait

lapplication des principes quil soutient dans une cause

identique celle-ci lToici comment sexprimait Lord

Justice Cotton en rendant ce jugement

Each of these appeals ii avait trois causes rØunies raised the same

question namely whether the holder of bill of exchange taken from

the drawer as security for sum less than the amount of the bill is

entitled as against the estate of the bankrupt who had accepted it for

the accommodation of the drawer to prove only for the amount due

to him the holder or for the amount of the bill with restriction

that he shall not receive dividends on his proof to an amount exceed

ing the sum due to him on his security It was conceded that if the

bill had been accepted for value the holder would have been entitled

to prove for the larger amount But it was urged on behalf of the

respondent that the fact of the acceptance being for the accommoda

tion of the drawer makes difference It was said and truly that

man who has taken bill from the drawer as security only will hold

for the drawer any sum recovered from the acceptor beyond the

amount due on his security and that when the bill has been accepted

for the accommodation of the drawer he the drawer would be liable

to repay to the acceptor any part of the sum recovered from him
which may be handed to the drawer by the holder of the bill But the

acceptor has put it in the power of the drawer to make the bill in the

hands of holder fr value available against the acceptor for its full

amount and although the holder may have taken it as security for

sum less than the amount of the bill we are of opinion that such

holder is entitled to make the bill available against the acceptor in the

way which will best produce the sum due to him and that in the event

of bankruptcy he is entitled to prove against the acceptors estate for

the full amount of the bill

DaprŁs tout ce qui prŒcŁde je conclus que les appe

lants crŒanciers solidairesde Marcotte et des signataires

des billets quils avaient reçus de mi en garantie colla

tØrale ont droit dŒtre colloquØs sur le chiffre nominal

de leur crØance sans deduction des sommes reçues sur

l6Ch.D 335
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les biflets transportØs depuis la production de leur 1891

reclamation BENNING

Ii nen est pas de mŒmede la somnie de $490 pro- THIBAU.

duite de la vent des marchandises donnØes comme DEU

gage aux appelarits Cette somme devra Œtre dØduite Fommier

du montant de leur reclamation car cela constitue un

paiement sur leur crØance

Lappel devraii Ctre allouØ

TASCHEREAU J.J am of opinion that the appeal

should be dismis8ed for the reasons given by the court

of Queens Bench for Lower Canada appeal side

GWYNNE J.Some time prior to the month of

February 1882 the plaintiffs made advances to one

Alphonse Marcotte then merchant trading in the

city of Montreal taking as security for the repayment

of such advances own promissory note for the

amount and by way of collateral security divers pro

missory notes made by certain persons who were

debtors of Marcotte of whom one Moodie was one for

several amounts payable to Marcotte or order and en

dorsed by Marcctte to the plaintiff and also some

goods and merchandise belonging to Marcotte and

delivered by him to the plaintiffs In the month of

February 1882 Marcotte by voluntary deed executed

by him bearing date the 13th of that month con

veyed and transferred to the defendant Thibaudeau

one of his creditors all his estate and effects upon trust

tbr the benefit of the whole of his creditors The plain

tiffs as creditors of Marcotte claimed the benefit of this

trust deed and upon the 22nd April 1882 brought in

and filed with tiLe trustee their claim for $19139.83

which was accepted and recognized by the trustee as

being and which is admitted to have been the amount

then due to them by Marcotte and for which they
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1891 were then entitled to rank as creditors entitled to the

BIwG benefit of the said trust deed The trustee having

THIBAU subsequently realized from the trust estate an amount

DEAU which enabled him to pay to the plaintiffs
and the

other creditors of Marcotte the sum of 12 cents in the

dollar upon the amounts due to them respectively at

the time of their claims having been presented to the

trustee prepared and advertised dividend sheet upon

which the plaintiffs were entered and declared to be

entitled to receive the sum of $2392.49 which sum

the trustee promised to pay them upon the 13th day

July then next following such advertisement that

is to say upon the 13th of July 1882 Between the

22nd of April 1882 and this 18th of July the plaintiffs

received from Moodie in respect of the notes made by

him to Marcotte and endorsed by the latter to the

plaintiffs as such collateral security as aforesaid the

sums as is admitted in the case of $8363.76 and

$911.57 making together the sum of $9275.33 and

in April 1883 the further sum of $248.91 The plain

tiffs also received subsequently to the 22nd April 1882

but when in particular is not stated the sum of $490

as proceeds of the merchandise left in their hands

There seems to me to be some confusion in the printed

case which does not appear to have been noticed what

the case says is Moodie had also become an insol

vent and appellants realized out of his estate in vir

tue of such promissory notes $9676.24 viz $8363.76

in May 1882 subsequently to the filing of their claim

but previous to the 13th July 1882 when the divi

dend was made payable $911.57 in May June and

July 1882 and $248.71 in April 1883 Appellants

also realized out of the goods and merchandise

transferred to them by Marcotte further sum of

$490 making with that of $9076.24 total sum

of $10166.24
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In the argument before us it was admitted that the 1891

above statement that Moodie had also become insol- BNING
vent is erroneois and that in point of fact the amount THIBAU
realized from him was realized under an execution DEAU

issued upon judgment recovered against him in the Gw
province of Manitoba so that the case before us is not

that of creditor having claim against two insolvent

estates for the main debt but simply of creditor hold

ing collateral security for his debt claiming under

voluntary deed of assignment made by his debtor in

trust for his creditors

Now as to the above sum of $490 it has been re

garded by the Jourt of Queens Bench at Montreal in

appeal as having been received subsequently to the

13th July 1882 and for that reason they have held

that it cannot be deducted from the amount in respect

of which the plaintiffs are entitled to receive divi

dend of 12 cents in the dollar under the trust deed

while in the Superior Court and in the Court of Review

it seems to have been regarded as having been received

prior to that date although the learned judge who

pronounced judgment in the Superior Court does not

seem to have been of opinion that it made any differ

ence whether ut was received before or after the 13th

July 1882 for he has included the $248.91 admitted to

have been received in April 1883 in the same category

as the sums received by the plaintiffs between the 22nd

April and the 13th July 1882 In an action brought

by the plaintiffs against the trustee of the trust deed of

February lbS2 to recover the sum of $2392.49 de

clared by him to be in his hands and payable to the

plaintiffs and which he promised to pay to them upon

the 13th July 1882 as their equal share or dividend

upon the amount of the plaintiffs claim as secured

and as recognized by him as being secured under the

trust deed the learned judge of the VSuperior Court
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1891 held that the plaintiffs had no right to recover from

BEING the trustee the said amount of $2392.49 so declared to

THIBAU
be in his hands and payable to them as aforesaid and

that they could recover only the sum of $1121.69 for

Gwynne
which sum he gave judgment in their favour This

sum of $1121.69 was ascertained by calculating 12
cents in the dollar upon the sum of $8963.59 being the

amount which he found to be due by Marcotte to the

plaintiffs after deducting from the $19139.83 due to

them in April 1882 the above sum .of $10166.24 and

which sum of $8963.59 the learned judge held to be

the only sum for which the plaintiffs were entitled to

rank as creditors under the said trust deed The Court

of Review set aside the judgment of the Superior Court

holding that the plaintiiEfs were entitled to rank as

creditors upon the trust estate for the sum of $18649.S3

being the amount of plaintiffs claim as it stood in

April Th82 less the sum of $490 realized out of the

merchandise and they rendered judgment for the

plaintiffs in the action for the sum of $2331.23 with

interest thereon from the 13th July 1882

The Court of Queens Bench in appeal holding the

$490 to have been received subsequently to the 13th

July 1882 adjudged that this sum could not be de

ducted from the amount upon which the plaintiffs

were entitled to dividend under the trust deed and

that they were entitled to rank on the trust deed as

creditors only for the sum of $9712.50 This plainly

ought to have been $9716.50 for the judgment declares

it to be arrived at by deducting from the $19139.83

due in April 1882 the sum of $9423.33 which the

court held to be the amount realized from the Moodie

notes How this latter sum was arrived at is not clear

for the only sums admitted to have been received by

the plaintiffs from the Moodie notes appear to have

been the three sums of $8363.76 $911.57 and $248 91
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amounting together to $9524.24 and as the $248.91 1891

was not received until April 1883 the Court of Queens BENING

Bench must have excluded that sum for the same rea-
THIBAU

son as they excluded the $490 namely that money DEAU

received after the 13th February 1882 could not be ye
deducted from the amount upon which the plaintiffs

were entitled to dividend if then the $248.91 be

deducted from the $9524.24 there remained only

$9275.33 to be deducted instead of the $9423.33

The plaintiffs alone have appealed from this judg

ment and the learned counsel for the respondent

admitted that not having presented cross appeal

the respondents cannot now object to the deduction

of the $490 although he contended that in making

that deduction the court erred and he admitted there

fore that the appeal before us is to be determined

wholly upon the question as to the correctness of the

judgment as to the deduction in respect of the amount

received upon the Moodie notes prior to the 18th July

1882 That is the sole question before us and in deter

mining it we can think with great deference arrive

at sound conclusion without inquiring whether

Moodie by reason of the plaintiffs having been the

holders of his notes payable to Marcotte and endorsed

by the latter to them as collateral security for Mar
cottes debt was bound solidairement with Marcotte for

that debt and without inquiring either what was the

law of France prevailing in Canada at the time of its

cession to the British Crown in relation to the distribu

tion of the estate and effects of insolvent debtors

The case in my judgment depends simply upon the

true construction of the deed of the 13th of February

1882 construing that deed by the light of the sur

rounding circumstances the plaintiffs being entitled to

the benefit of its provisions to the fullest extent of its

terms without prejudice to rights then aready held by
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1891 him which are not professed to be interfered with by

BENMNG the deed and the defendant in like manner being

THIBkU-
hound to execute the trust in favour of the plaintiffs

DEAU to the fullest extent of the terms of the deed without

Owynne any diminution or variation whatever

In 1864 the legislature of the late province of Canada

passed an act respecting insolvency wherein provision

was made for the distribution of the estate and effects

of insolvent debtors whether under voluntary deed

of assignment executed by the debtor or under pro

ceedings in compulsory liquidation In that act pro

vision was made for the case of creditor holding

collateral security prescribing the manner in which

and the extent to which such creditor should rank on

the insolvent estate that act was amended by the

Vic ch 18 and in the same session of the legislature

the statute 29 Vic ch 41 was passed which carried

into effect the object of the statute 20 Vic ch 43 by

codifying the laws in force in that part of the then

province of Canada previously forming the province of

Lower Canada in relation to civil matters into one code

designated The civil ôode of Lower Canada This

code contains no provision upon the subject of the dis

tribution of the estates of insolvent debtors for the

reasn no doubt that the legislature was of opinion

that the Insolvent Act of.18f34 as ame.nded by 29 Vic

ch 18 was sufficient for the purpose This act of 1864

so amended constituted the sole law in force through

out the province of Canada regulating the distri

bution of the estates of insolvent debtors at the

time of the passing of the Act in March

1867 In the new constitution given by that act

to the Dominion of Canada and to the several pro

vinces of which it was composed all matters relating

to bankruptcy and insolvency including therefore

the distribution of the estate and effects of insolvent
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debtors among their creditors whether having or not 1891

having collateal securities for their respective claims BENNINa

and the manner in which and the extent to which all
ThIBAU

such creditors respectively should rank on the insol- DEAU

vent estate were placed under the exclusive jurisdic- Gwynne

tion and control of the Dominion Parliament for the

purpose no doubt of insuring uniformity throughout

the Dominion in the law upon these subjects In the

exercise of this jurisdiction the Dominion Parliament

passed the act 32 33 Vie ch 16 making one

uniform proviion throughout the Dominion of Canada

for the distribution of the estates of insolvent debtors

whether under voluntary deeds of assignment or in

compulsory li.quidation and prescribing the manner

in which and the extent to which creditors having

collateral securities should rank on the insolvent

estates This act while repealing the act of 18f4

which had abrogated annulled and repealed the old

French law relating to the distribution of the estates

of insolvents in that part of the late province of Can

ada which now constitutes the province of Quebec

where alone it had ever any force enacted in substitu

tion therefor another law relating to the matterwhich

continued tO be the sole law in force upon the subject

throughout the Dominion until 1875 when it was re

pealed and the Dominion statute 38 Vie ch 16 sub

stituted therefor this latter act as amended by the

Dominion statutes 39 Vie ch 30 and 40 Vic ch 41

continued in force as the sole law upon the subject in

the Dominion until 1880 when the statute 43 Vie ch

repealing the said three last mentioned statutes was

passed

Now on the 13th February 1882 Marcotte executed

to the defendant one of his creditors accepting the

trust deed upon the construction of which alone in

myopinion depends the solution of the question before

us on this appeal
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1891 By that deed Marcotte after reciting that he was

BING indebted to several persons and firms his creditors

which indebtedness he was unable to pay in full and
THIBAU

DEAlT that he had agreed with his creditors to transfer and

GWynne assign to the defendant the whole of his property

movable and immovable estate and effects for the

profit and benefit of his said creditors assigned trans

ferred and made over to the defendant accepting thereof

as assignee for himself andasigns and for and on be
half and for the sole profit and benefit of said creditors

all and every enumerating specific pro

perties and concluding thus and all assets generally

whatsoever without exception or reserve upon trust

and to and for the uses hereinafter mentioned

that is to say

1st To pay all costs attending the execution of the

trust purposes of the deed
2nd All rent and privileged claims and

3rd To divide from time to time and as said as

signee shall deem proper the whole rest andresidue

of said estate pro rata among said creditors according

to their several and respective claims as filed by them

with the party of the second pare The Trustee the
amounts of which appear and are shown opposite

the creditors respective names set out in the annexed

list approved and signed ne varielur by parties and

notaries hereto

Now as it appears to me Marcotte by this deed him
self determined the precise time ne varietur when each

creditor should become entitled to receive dividend

upon his claim and the respective amounts of such

claims namely upon each creditor signifying his ac

ceptance of the benefit of the deed as expressed therein

by filing his claim with the trustee such claim being

that stated in the list annexed to the deed ne vaietur

It is to be observed that there is no provision in the
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deed to the effect that the claim of any creditor having 1891

collateral security shall be diminished or altered in BNING

any respect in case after the filing of his claim and the
THIBAU

acceptance thereof by the trustee he should realize DEU

anything from the collaterals held by him no provision Gwe
that from time ti time as anything should be realized

from collaterals the amount upon which such creditor

would be entitled to be collocated for dividend should

be reduced by the amount realized from the collaterals

Every creditor whether holding collateral security or

not was by the terms of the deed to receive out of the

estate and effect which the grantorhad power to ap
propriate for the benefit of all creditors alike an equal

ratable dividend proportionate to the amount of his

claim as it existed when filed with the trustee those

holding collateril securities until with such dividends

and any sums to be realized from collaterals they

should be paid in full when what should remain of

the collaterals held by them should first come under

the operation of the trust deed and for the benefit of

all the other creditors not paid in full

This as it appears to rue is the true construction of

the trust deed contrary construction cannot in my
opinion be given to it without the insertion of

wholly new clause never apparently contemplated by
the grantor and which could not be inserted without

detracting in most essential manner from the rights

which had then already been vested by the granthr

in such of his reditors as were then holders of col

lateral securities without in fact completely

altering the trw purposes of the deed

Prior to the execution of the trust deed the above

plaintiffs had the right to sue Marcotte and to

recover judgment against him to the full amount

of his debt admitted to have been $19139.83

and they had the right at the same time to
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1891 sue and recover judgment against Moodie to the

BENNING full amount of his notes which the plaintiffs held

THIBAU-
as collateral security and they had the right to

DEAU enforce these judgments by executions levied both

Gwynne on the property of Marcotte and on that of Moodie

from time to time until the plaintiffs by moneys real

ized either wholly from the property of one of them

or partly from the property of one of them and partly

from that of the other should be paid in full Marcottes

debt to them When then Marcotte executed the

trust deed he had no power of disposition whatever

over the Moodie notes which had been transferred to

the plaintiffs as collateral security which he could

exercise to the prejudice of the plaintiffs and indeed

he does not in the deed claim to have or assume to

exercise any such power So far as those notes were

concerned Marcottes interest in and his power of

disposition over them was limited to so much of the

amount thereof as should remain after the plaintiffs

should be paid in full Marcotts debt to them and

that was the sole interest in those notes which passed

by the trust deed to the defendant The trust deed

had no operation whatver upon those notes unless or

until the plaintiffs should be paid in full Marcottes

debt but upon the residue of the property of Marcotte

the trust deed had immediate operation and it is plain

that out of the proceeds of that property the plaintiffs

by the deed which is recited as being executed in pur

suance of an agreement between Marcotte and his

creditors are declared to be entitled to receive an

equal dividend with all the other creditors of Mar

cotte upon the full amount of Marcottes debt to the

plaintiffs which is admitted to have then been $19-

139.83 without in any manner detracting from the

plaintiffs rights in the collterals held by them until

they should be paid in full and the trust which the
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defendant acceptEd and undertook to execute in so far 1891

as the plaintiffs were concerned was to pay to them BENNING

upon the above amount as constitutino their claim an
THIBAU

equal share or dividend ratably with Marcottes other DEAU

creditors out of the moneys to be realized by the trustee
nrie

from the property so transferred to him in trust It is

portion of this poperty which has been sold and the

trustee in accordance with the express provisions of the

deed the trusts of which he assumed and undertook to

discharge has collocated the plaintiffs as entitled to re
ceive the sum of $2392.49 being their equal share or di

vidend at the rate of 12 cents in the dOllar upon the

above sum for hich they were as is admitted enti

fled to rank when the trust deed was executed and

on the 22nd April 1882 when they filed their claim

with the trustee and thereby signified their acceptance

of the benefits of the trust deed For this sum of

$2392.49 the plaintiffs were in myjudgment entitled

to judgment in the Superior Court with interest there

on from the 13th February 1882 The only law affect

ing the present case is in my opinion that prevailing

in the Province of Quebec in relation to the construc

tion of contracts and to the obligation imposed upon
trustee to execute the trusts of deed which he ac

cepts and undertakes to execute In the absence of

an Insolvent Act passed by the Parliament of Canada

qualifying the rights of creditors of an insolvent debtor

as expressed in voluntary deed executed by the

debtor and detracting from such rights in the case of

creditor holding collateral securities there does not
in my opinion exist in the Dominion any law which

can have the effect of depriving the plaintiffs of the

benefit of the provisions of the trust deed in his favour

as above construed or of relieving the defendant from

the obligation of executing the trusts of the deed as

I0
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1891 accepted by him according to the precise terms and

BING provisions of the .deed

THIBAU-
The case in my judgment is simply resolved into

DEAU this The Insolvent Act passed in 1864 by the legis

Gnne lature of the late province of Canada abrogated an-

nuIled and repealed within that part of the province

which formerly constituted Lower Canada the old

French law whatever it was in relation toinsolsency

and the distribution of the estates of insolvents The

act of 1864 assumed control over and provided the

law relating to that subject This act of 1864 was the

sole law in force in Canada upon the subject at the

time of the passing of the B.NA. Act which act with

drew the subject from provincial jurisdiction and

placed it under the exclusive jurisdiction and control

of the Dominion Parliament That Parliament by the

act of 1869 when repealing the act of 1864 enacted

law upon the subject having uniform force and effect

throughout the whole Dominion The act of 1875

which repealed the act of 1869 re-enacted another law

upon the subject having in like manner uniform force

and effect throughout the Dominion The act 43 Vic

ch repealed the act of 1875 and two other acts which

had been passed in amendment of it Now what was

the effect of this repeal Not in my opinion as has

been contended to revive the old French law in rela

tion to insolvency and the distribution of the estate of

insolvºnts within the province of Quebec so in effect

leaving the province of Quebec with an insolveiit law

while all the other provinces of the Dominion were

without one The Dominion Interpretation Act enacts

that the repeal of any act shall not revive any act or

provision of law repealed by such act As well might

it he contended that 43 Vic oh had the effec.t of

reviving the repealed act of 1864 as of reviving the old

provision of law which the act of 1864 abrogated an-
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nulled and repealed The effect of 43 Vic ch in my 1891

opinion was simply to leave all the provinces of the BENNING

Jominion alike in the same condition that is to say TIE
without any law relating to insolvency unless and DEAU

until one should be enacted by the sole power having

jurisdiction over the subject As to this case now be
fore us all we have to do as it appears to me is to

construe the agreement between the parties as ex

pressed in the deed of February 1882 the trusts of

which the defendant assumed the duty of discharging

and in accordane with the provisions whereof he col

located in my opinion correctly the plaintiffs as

entitled to receire as their dividend upon their claim

as secured by the deed the sum of $2892.94 for which

sum with interest from the 13th July 1882 they are
in my opinion Entitled to judgment and the appeal

therefore should be allowed with costs and judgment
be ordered to be cntered accordingly in the Superior

Court with costs

PATTERSON JMarcotte being insolvent assigned

his effects to th respondent who is defendant in the

action for the bnŁfit of the whole o.f his creditors on

the 13th of Febriai 1882 The appellants had made

him advances on his prOmissory note and he had given

them collateral security to an amount larger than

his debt by pledging some goods and by endorsing to

them promissory notesmade by one Moodie It is not

stated in the case agreed on by the parties that Mar
cotte made himself or became personally liable to the

appellants as endorsei of these notes The notes may
have been endorsed merely for the purpose of trans

ferring them the power to do which is explained in

Denton Peters or it may be that Marcotte was

not notified of he dishonour of the notes so as to fix

5Q 475
Io
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1891 him with liability for the payment of them It was

BING not necessary part of the transaction that he should

in addition to his liability on his own note become
THIBAU

DEAU also liable on these Moodie notes We are not even

Patterson
informed nor is it necessary that we should know

whether the notes fell due hefore the assignment or

not till afterwards We have simply the facts that

Marcotte was debtor to the appellants and that by

way of security for the debt they held portion of

the assets of their debtor and had the right which is

recognized by article 1969 of the Civil Code to be paid

from those assets by privilege or preference before

other creditors The debt due by Marcotte to the ap

pellants and the debt due by Moodie to Marcotte were

entirely distinct debts The nature of the latter was

not changed by the accident of the endorsement over

of the notes by Marcotte which made Moodie directly

liable to the appellants not for the debt which they

had proved againsLMarcottes estate but for the several

promissory notes

To constitute joint and several liability as defined

by article 1103 of the Civil Code three things must

concur The co-debtors must be obliged to the same

thing In such manner that each of them singly may
be compelled to the performance of the whole obliga

tion And that the performance by one discharges the

others towards the creditor These tests are in my
apprehension fatal to the recognition of joint and

several liability in the present instance Moodies

obligation is to pay his notes Marcotte is to pay his

debt to the appellants which is different thing To

hold Marcotte compellable as endorser of the notes to

perform the same obligation as Moodie would be as

we have seen to assume facts that are not before us

Besides that is not the obligation on which the claim

before the assignee is founded That claim is made
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under an obligation to which Moodie is no party 1891

Performance by Marcotte of his obligation by the pay- BENNING

ment of his dEbt would not discharge Moodie He
THIBAU

would still have to pay his notes And performance DEAU

by Moodie discharges Marcotte only as realization ofpatonj

so much of the security held by Marcottes creditor

In this particular do not see my way to follow the

learned and instructive judgment delivered by Mr
Justice JettØ in the Court of Review

do not think it necessary to discuss or to form

definite opinion as to the effect of Marcottes being liable

as endorser on Moodis notes if he had been shown or

admitted to be so liable Two questions would arise

The first which might not be difficult to answer in the

affirmative in view of articles 1103 1104 1105 and

2310 would be Was there joint and several obliga

tion And the second which would involve more

difficulty woud be the conclusion that joint and

several obligation would carry with it the right of the

creditor to rank upon the estate of each co-debtor for

the whole original amount of his claim until paid in

full without his being bound to reduce his claim on

one estate by crediting payments received from the

other estate On this question there are strongly

conflicting opinions as is evident from contrasting the

views of Mr JusticeJettØ in thiscase which is reported

asBenning Thibaudeau 1with others commented on

by him particularly those of Chief Justice Meredith

expressed in R.cltette St Louis and with the later

opinion of Mr. Justice Andrews in Ghinic Raltray

The debt for which on the 22nd of April 182 the

appellants filed their claim was $19139.83

M.L.R S.C 338 Q.L.R 97

14 L.R 265
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1891 Moodie was unable to pay in full and the amount

BENNING realized from the collateral security was considerably

THIBAU
less than this debt of $19 139.83

DEAU The court of appeal sustained the respondents

Patterson contention that the sums so realized were payment

pro tanto of the debt out of the property of Marcotte

and that the appellants are entitled to share in the

fund in the hands of the assignee in respect only of

what remains unpaid

In my opinion that conclusion should be affirmed

on the grounds stated in the judgment of the court

With regard to the amounts cannot make the de

tails given in the case bring out the results there

given nor can find in the case exactly the same figures

on which the calculations in the judgment of the

Queens Bench are made

In the court of first instance the computation is

made on the gross amounts stated in the case and as

far as can perceive that computation correct The

figures thus used are as follows

Total debt proved .$ 19139 83

amount realized from col

laterals 10166 24

Balance for which to rank 8973 59

12 cents per on $8973.59...$ 1121 69

Part of the amount realized was received after the

declaration of the dividend on 13th July 1882 In the

Queens Bench it was held that that part was not to be

deducted from the claim proved and the amornit de

ducted by the judgment of the Queens Bench was

therefore $9427.33 or $678.91 less than the amount

deducted at the trial leaving $9712.50 for which to

rank l2 per cent on this amount would be $1214.06

and not $1550.50 as erroneously stated in the judg
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ment This correction ought at all events to be made 1891

as asked by the respondent at the end of his factum BENNING

but do not understand why the whole amount re- THIBAU
ceived from the oollaterals should not be deducted DEAU

think the proper correction to be made would be to
Patterson

restore the judgment to the amount of $1121.69 for

which it was firt rendered and with this correction

would dismiss tire appeal with costs

Appeal dismissed with costs

Solicitors for appellants BeIque Lafontaine Tur

geon

Solicitors for respondent Geofrion Dorion Allan


