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1900 THE CITY OF MONTREAL DE- APPELLANT
May8

AND

CASSIE McGEE PLAINTIFF RESPONDENT

ON APPEAL FROM THE COURT OF QUEENS BENCH
PROVINCE OF QUEBEC

PrescriptionArts 2188 2262 2267 0.WaiverFailure to plead

limitationDefence supplied bi the court of its own motionReser

vation of recourse for future damagesJudicial admissionInter-

ruptiQn of prescription.NovationOosts

The prescription of actions for personal injuries established by article

2262 of the Civil Code of Lower Canada is not waived by failure

of the defendant to plead the limitation but the court must take

judicial notice of such prescription as absolutely extinguishing

the right of action

The reservation of recourse for future damages in judgment upon

an action for tort is not an adjudication which can preserve the

right of action beyond the time limited by the provisions of the

Civil Code

When in an action of this nature there is but one cause of action

damages must be assessed once for all And when damages

have been once recovered no new action can be maintained for

sufferings afterwards endured from the unforeseen effects of the

original injury

APPEAL from the judgment of the Court of Queens

Bench appeal side affirming the judgment of the

Superior Court District of Montreal in favour of the

plaintiff

On 9th August 1895 plaintiff sustained bodily

injuries through an accident dueto negligence on the

part of the city and brought an action thereupon for the

sum of 2OOO in which she recovered judgment on

PRESENT Sir Henry Strong C.J and Taschereau Sedgewiek

King and Jirouard JJ
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the 12th June 1896 for $1000 damages recourse

being therein reserved for any further action she might
have for future damages which might result from the

same accident not included in that first action On
MCGEE

3rd December 1897 she brought second action for

further damages said to have been ascertained since

the institution of her first action and recovered $5000

additional damages The appeal is from the judg

ment of the Court of Queens Bench at Montreal

affirming this decision The questions at issue on this

appeal are stated in the judgments reported

Atwater Q.C and Ethier Q.C for the appellant

This action is for bodily ihjuries and was prescribed

by the lapse of one year Art 2232 at the time of

its institution and falls within Art 2267 The

right of action is denied and under Art 2188 the

court must of its own motion supply the defence

Breakey Carter Dorion Crow/ey It

becomes question of costs if judgment turns upon
this point Can adian Pacjic Railway Co Robin

son

The first action did not interrupt prescription of the

damages now claimed There was no continuing cause

of damage although the effect of the accident might

have been continuing St Marie City of Mont

real

For all over the $1000 awarded by the first judg

ment the limitation has operated Art 2262 No

complacent reserve by the court can prevent the

defendant claiming prescription accorded by the law

or extend the plaintiffs right of action Art 2247

77 147 Aubry Rau ed sec 215

Janes Sun Mutual ins Co of New York

Cass Jig ed 43 1.18 19 Can 292
Cass Dig ed 709 481

55 225 6Q.B 16 S.C 140

20 Jur 194
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1900 Bisailion Q.C and Mignault Q.C for the respondent

Arts 2264 and 2265 must be read together

MONTREAL
and the effect of the judgment in the first suit was to

furnish new tjtle prescriptible by thirty years only
CGEE

Art 2265 Pothier Obi No 701 Beaudry

Lacantinerie and Tissier Prescription No 552

Leroux de BrØtagne Prescription No 507 Aubry

Rau ed pp 528 529 Liege 1st April 1896

Pasicrisie 1896 Appel 261 262 Airnour Harris

The first suit interrupted the prescription against

the second See Baudry-Lacantinerie and Tissier

Prescription Nos 574 to 578 Leroux de BrØtagne

Prescription No 539 Laurent Vol 32 Nos 89 90

139 140 141 142 especially the case referred to at

No 90 Cass 6th Dec 1852 Dal 53 50 Holland

de .Villargues cited by Troplong Prescription ed

Belge 439 No 561 2o Note

The second suit is distinctly contained in the first

and does not constitute une demande distincte or une

demande nouve/le Cour dApp Brussels 23 juil 1885

Pasicrisie 1886 Appel 90

The appellant acquiesced in the reserve in the judg

ment by pleading to the second suit exactly in the

terms of the reserve and judicial contract inter

vened which was subject to the thirty years prescrip

tion same as judgment Merlin Rep Vo Contrat

judiciaire Pand Fr Vo Contrat judiciaire Nos

12 17 Fuzier Herman Rep Vo Contrat judiciaire

Nos 14 and Vo Jugement et ArrŒt No 2944

Prescription does not run again for the same period

where there is novation Art 2264 Appellants

have renounced the prescription set up by them as

stated by art 2185 by silence in the first court

In this case prescription was suspended Art 2232

is an absolute rule as to its first paragraph The

medical evidence shows that it was impossible to act
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sooner Contra nou valentem agere nulia currit pres-
1900

criptio The words in fact of our article are import-

ant Kerr At/antic North- West Railway Go RAL
qualified the rule by adding when the damage TtI

MCGEE
results exclusively from that act and could have been

foreseen and claimed for at the time case in point

is cited by Muteau ResponsabilitØ Civile 478 note

and in our courts we have similar case in Barette

Les Commi.saires dEcoles de St Cypiien

TASCHEREAJJ 1J.Jabonde dans le sens de Monsieur

le Juge G-irouard qui hien voulu me communiquer

ses notes Laction de FintimØe est prescrite La

reserve que faic en sa faveur le jugement sur la pre
miŁre action na pu lui confØrer un droit que la loi lui

refuse fanes Tue Sun Mutual Insurance Gompany

of New York

Si cette nouvelle action lui compØtait elle aurait

droit indØpendammentde ce premier jugement Elle

ne peut Øtayer sa cause sur cette reserve que dailleurs

le savant juge na faite que conditionellement

La cour lui reserve son recours pour dommages futurs dit-il si

toutefois ces dommages ne sont pas inclus dans la prØsente demande

Cest comme si le juge avait dit

Sous reserve de tout droit daction quelle peut avoir

La prescription annale contre lintimØe commence

courir ipso jure concurremment avec Ia cause de son

action Or la cause de son action cest la faute de

lappelante la cause des soufirances et des blessurcs

dont elle rØclame compensation Oest cette faute qui

sous larticle 1053 du Code lui donnØ son droit

une reparation le lendemain mŒmede laccident

LintimØe voudrait ne faire courir la prescription

que de la date oi elle ØprouvØ ses dommages Mais

25 Can 197 ThØmis 49

20 Jur 194
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1900 cest là vouloir changer le Code ou plutôt labroger et

en radier la prescription annale de laction en dom

MONTREAL mages La loi dØcrete pour un motif dordre public

que depuis lan expire elle est prØsumØe avoir ØtØ

OGRE
payee pour tons les dommages quelle pu subir par

1IaschereauJ suite de cet accident et cest là une prØsomption juris

et de jure contre laquelle nulle preuve ne pent prØ

valoir Elle est dØchue de tout droit daction ultØ

rieur Sa crØance est absolument Øteinte art 2267

et lauteur de 1acciden droit de se considØrer

dØsormais labri de toutes reclamations autres que

celles dØjà produites Tous les dommages Tecouvra

bles lui out ØtØ accordØs par le premier jugement

Ls autres sil en ne sont pas recouvrables

LintimØe invoque en vain larticle 2232 du Code et

la maxime contra non valentem agere non currit pres

criptio Elle est censØe avoir demandØ par sa pre

miŁre action tous les dommages que lappelante lui

caus actuels et futurs

Si ses pretentious Øtaient fondØes celui qui par

exemple est oblige de se faire amputer le bras six

mois aprŁs un accident imputable la negligence dun

autre pourrait en tout temps avant le laps de dix-huit

mois aprŁs laccident instituer son action On si

amputation na ØtØdØclarØe nØcessaire quaprŁs lannØe

expirŒe ii pourrait poursuivre pendant lannØe subsØ

quente quoiquil neut fait aucune reclamation du
rant lannØe qui suivi laccident

Maiste1le nest pas la loi Their Lordships dit

Lord Watson en dØlivrant le jugement du Conseil

PrivØ dans la cause de Canadian Pacific Railwaj Gorn

panj Robinson

see no reason to doubt that any claim competent to him the injured

party against the respondents had been cut off by prescription of

one year since the date of the accident

481



VOL XXX SUPREME COURT OF CANADA 587

Cest sur ce principe qui domine le sujet dans le 1iOO

droit français comme dana le droit angais qu iloiroyd

disait dan we/i Young
MoNTREAL

The statute of limitations is bar to the original cause of action

and to all consequential damages resulting from it Subsequent
EE

damages do not constitute fresh ground of action TaschereauJ

Mais nous dit lintimØe ma seconde action peut

Atre considØrØe comme une continuation de Ia pre
miŁre Je nai pu saisir sur quoi elle tentØ dappuyer

cette prØtention La premiere Øtait bien et dIment

terminØe toutes fins que de droit quand cette seconde

ØtØ prise Le jugement et le paiement par lappel

ante du montant de Ia condamnation contre efle avait

mis fin complete au litige Si Ia premiere eut ØtØ

portØe de\rant la Cour de Circuit et la seconde devant

la Cour SupØrieure lintimØe ne prØtendrait pas que

Ia derniŁre est la continuation de la premiere Ii dolt

en tre ainsi quoique les deux aient ØtØ portØes devant

la mŒmecour La derniŁre est une demande nouvelle

et entiŁrement distincte de la premiere

Et la premiere na interrompu civilement la pres

cription que pour les mule piastres que le jugement

lui accordes Ii ne peut pas Œtre question dinter

ruption de prescription de ce qui ne forme pas partie

de lacte interruptit

Le jugement sur la premiere poursuite na Pu pro
duire novation comme lintimØe la soutenu laudi

ence pour ce qui nen formait pas partie La nova

tion suppose une dette prØ-existante une prescription

commencØe qui recommence courir Or Si sa

crØance Øtait prØ-existante elle Øtait incluse dans la

premiere action et dans ce cas cadil questio lintimØe

eat hors de cour et par la loi et par los termes mŒmes

de Ia reserve que fait le premier jugement qui est

expressØment limitØe aux dommages non compris dana

259
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1900 la premiere action Et si sa crØance nØtait pas in

cluse dans la premiere actiou alors elle ØtØ annihilØe

MONTREAL par le laps dune annØe aprŁs laccident

Daifleurs eut-il interruption mais pas de no
MCGEE

vation la prescription aurait recommence courir

TaschereauJ
par le mŒme temps quauparavant art 2264

et laction de lintimØe nen serait pas moms pres

crite car elle ØLŒ instituØe plus dun an aprŁs ce

jugement Taut quà la partie de la premiere action

dont lintimØe ØtØ dØboutCe ii ny pas eu en

loi dinterruption civile Et ii nØtait pas au pouvoir

du juge de dØcrØter quil en serait autrement Leffet

du renvoi dune action est
cjue

la prescription con

tinuØ courir comme sil uy avait pas eu dinterrup

tion

Puis laric1e 2265 cite par lintimØe qui

dØcrete quune poursuite forme un titre qui ne Se

prescrit que par trente ans ne peut venir son aide

Ii na dapplication dans lespŁce quà ce qui ØtØ

lobjet du jugement aux mule piastres que ce juge

ment lui aflouŒes

LintimØe avancØ la proposition que lappelante

Øtait liØe par la reserve faite dans le jugement sur la

premiere poursuite parcequefle nen avait pas appelØ

Mais je ne vois là rien qui justifie ses conclusions

Dabord comment un dØfendeur pourrait-il appeler

dune telle reserve lorsquil se soumet au jugement et

en paie le montant

Puis pourquoi en appeler Elle est inefficace et

impuissante faire revivre un droit daction que la

loi declare absolument pØrimØet une crØance pr
sumØejuris et de jure avoir etC complŁtement payee

mCme lencontre des mineurs et autres incapables en

loi contre qui par exception currit prescriptio dune

telle action quoique non valentern agere
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Pour ces raisons jopine avec Monsieur le Juge 1900

Girouard que lact ion de lintimØe doit Œtre dØboutØe THE
Cir OFMais irais plus loin Je ne crois pas qu ene euu

MONTREAL

droit une seconde action quand bien mŒme elle

McGEE
naurait pas Øte prescrite et cest peut-etre sur Ce

motif que devraient Øtre basØes nos conclusions Elle
TaschereauJ

exercØ la seule reclamation quelle eitt en loi contre

lappelante Sa prØsente action basØe comme die

lest sur la premiere aurait dü Œtre renvoyØe sur une

defense en droit Elle est censØe avoir dØjà demandØ

et avoir obtenu tous les dommages auxquels cet acci

dent lui donnØ droit

Dans une cause de Fetter Beal le demandeur

aiieguait que sur line action prØcedente ii avait

recouvrØ certains dommages pour un assaut commis

sur sa personne par le dØfendeur mais que depuis

une fracture du crane des suites de cet accident sØtant

dØclarCe ii rØclamait les doinmages additionels quil

ignorait lors de sa premiere demande Mais ut

dØboutØde sa demande

for there was but one blow and that was the cause of action in both

suits

Cette decision date de loin mais elle fait encore

autoritØ dans la jurisprudence angaise
Dans une cause de Hodsoll Stallebrass Little-

dale dit

fresh action could not be brought unless there were both new

unlawful act and fresh damage

Dans Serrao Noel Bowen dit
The principle is that where there is but one cause of action damages

must be assessed once for all

Et dans une cause comparativement rØcente The

Darley Main Colliery Company Mitchell Lord

Halsbury disait dans la Ohambre des Lords

Ld Raym 339692 11 Ad El 301

Salk 11 15 549

11 App Cas 127

39
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1900 No one will think of disputing the proposition that for one cause of

action you must recover all damages incident to it by law once and

CITY OF forever

MONTREAL Lord Bramwell ajoutit

MCGEE It is rule that when thing directly wrongful in itselfis done to

TaschereauJ man in itself cause of action he must if he sues in respect of it

do so once and for all As if he is bitten or wounded ifhe sues he

must sue for all his damage past present and future certain and

contingent He cannot maintain an action for broken arm and

subsequently for broken rib though he did not know of it when he

commenced his first action

Vide Pollock on Torts .5 ed 184 Nayne on

Damages ed 102 Sutherland on Damages vol

par 106 vol par 1251 Clegg Dearden

Aux Etats Unis la jurisprudence est uuanime dans

le mŒmesens

In actions for injury to the person by accident on

highway or railroaddit Metcalf dans Warner Bacom it

is settled law that when damages have been once recovered

no new action can be maintained for sufferings afterwards endured

from the unforeseen effect of the original injury

Vide Curtiss Rochester Syracuse Co

Filer New York Uentral Railroad Company iCy

of North Vernon Voegler

Fresh damages merely will not give fresh action and judgment

in suit founded on single act of tort will be conclusive bar to

second suit for the same injury although harmful consequences may

have made themselves apparent subsequent to the first suit as it will

be held that in the first verdict the plaintiff recovered all that he was

entitled to claim Hence the statute of limitations runs from the

time of the breach Sedgwick on Damages vol par 84

la Louisiane sous un Code calquØ sur le droit

français on ne pent trouver un seul cas parmi le grand

nombre de causes identiques que les rapports judi

ciaires contiennent oil un mŒrne accident ait donnØ

lieu deux ou plusieurs actions successives par la

mŒmepersonne Comp Barksdull The New Orleans

12 576 20 Barb 282

Gray Mass 49 42.

103 md 314
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and Garroliton Railroad Company Wardie The 1900

New Orleans City Railroad Company Et je puis

en dire autant de la Province de QuØbec si jen juge MONTREAL

par le factum de lintimØe

En Ecosse oü le droit romain guide directement la 2__
jurisprudence ii est aussi de rŁgle quune seule action

TaschereauJ

sous ces circonstances pent Œtre portØe

am of opinion dit le Lord President Inglis surun

appel dans la cause de Stevenson Pontifex Wood

that single act cannot be made the ground of two or

more actions for the
purpose of recovering damages arising within

different periods but caused by the same act

Et Lord Adam ajoutait

There was only one wrongful act on the part of the defenders and
in my opinion as soon as the act was committed the right of action

to recover all damages arising from it arose It is

always impossible to ascertain accurately what sum of damage will

cover the injury but although the amount of damages awarded may
be to some extent speculative yet the evil thus resulting is far less

than would be the evil of allowing successive actions of damages from

time to time arising from the same originating cause

Et le jugement de la cour infØrieure par kquel les

dØfendeurs avaient ØtØ assoilzied from the action
fut confirmØ lunanimitØ

Cette jurisprudence est basØe sur la maxime Nemo
his vexdri debet pro eddem caus2 Wood Gray

Sons

qui prØvaut dans le droit français comme dans le droit

anglais et nest dailleurs que la consequence logique

de lextension libØrale adoptØe par nos tribunaux
linstar de ceux dAngleterre et des Etats Unis des

rŁgles dominantes sur lappreciation et la mesure des

dommages resultants injures corporelles

Lon rencontre en France des decisions dans le sens

23 La Ann 180 15 Sc Sess Cas ser 125
35 La Ann 232 576

3Q
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1900 contraire Dal 62 123 DaL 71 241 voir 20

iS Laurent 527 et Fuzier-Rermann Rep vo Chose

MoNTREAL jugØe nos 439 et seq mais mon avis elles sØcar

tent des vrais priucipes Un dommage seul ne peut
cEE

Œtre la base dune action Ii faut une faute sans cela

TaschereauJ
pas daction possible or si cette faute deja ØtØ la

base lØgale la cause juridique dune action en rØpara

tion die ne pent Œtre la base Ia cause dun nombre

illimitØdactions du mŒme genre contre le mŒme

dØfendeur

Dailleurs ces decisions fussent-elles correctes en

France elles ny sont pas reçues sans hesitations

Dal Rep supp vo Chose jugØe 122 seraient

inadmissibles ici non seulement parce que la mesure

des dommages en pareils cas est dans lapplication

plus large ici quen France mais encore parce que en

dØcrØtant Ia prescription absolue dune seule annŒe et

en autorisant les tribnaux la supplØer doffice notre

Code sest tellement ØcartØ de la .loi française sur la

matiŁre que le but evident du lØgislateur ØtØ de

restreindre ici des limites plus Øtroites le recours

aux tribunaux sur cc genre de Øclamations et de

rendre dorØnavant impossible la multiplicitØ dactions

successives basØes sur une seule et mŒme faute si

toutefois elle jamais ØtØ permise

SEDGEWIOK and KING J.S concurred in the judg

ment allowing the appeal without costs for the reasons

stated by Taschereau and Gironard JJ

GIROUARD J.This an appeal from judgment

of the Court of Appeal of the Province of Quebec

rendered on the 30th of September 1899 which

confirmed judgment of the Superior Court rendered

on the 23rd of December 1898 and which con

demned the present appellant to pay to the respond-
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ent the sum of $5000 with interest and costs as 1900

damages for bodily injuries sustained by her on the

9th of August 1895 owing to the alleged bad con

dition of sidewalk in the City of Montreal

On the 2nd of December 1895 the respondent

instituted first action in damages against the appel-
GrolJ

lant by which she demanded that the city be con

demned to pay her the sum of $2000 at which amount

she assessed all her damages past and future She

alleged in her declaration

Que la dØmanderesse raison des faits cidessus ØprouvØ et

dprouvera des dommages selvant it au moms deux mule piastres

On the 12th of June 1896 the Superior Court having

hearI the parties and their witnesses condemned the

appellant to pay $1000

CousidØrant que pour ces raisons ii nous parait quune somme de

mule dollars est suffisante pour indemruiser Ia dØmanderesse des suites

de cet accident qui est du it la negligence des employØs de Ia dCfende

resse

maintenu et maintient laction de la demanderesse pour la dite

somme de mule dollars et condamne Ia dØfenderesse it payer it la

demanderesse Ia dite some de mule dollars avec intØrt compter du

dCcembre dernier date de la signification du bref et de la declaration

et les dØpens distraits it Mm Bisaillon Brousseau et Lajoie avocats

de Ia demanderesse La clerrtanderesse ayant demandØ de lui rIserver sort

recours pour les dommages futurs qui peuvent lui rØsulter de cet accident la

cour lvi reserve ce rØcours si tout efois ces dorrtmages ne sont pas inclus darts

sa pr6sente demands ce que le tribunal nentend pasprIfuger

On the 3rd of December 1897 the respondent insti

tuted second action against the city by which after

setting up her previous action and the judgment

thereon she states that she has ascertained since the

said judgment that her injurieswere far more serious

than she then realised and in consequence of the same

accident she claims additional damages of $10000

She alleges

Qua la suite de cet accident Ia maladie qui laccable et les soins

assidus que son Ctat exige de sa soeur seule lacadØmie que toutes deux
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1900 enaient MontrØal est dØsertØe et la demanderesse est rØduite la

plus profonde misŁre

CITr Que le dit accident les lesions les douleurs et lØtatdelabrØde

MONTREAL sautØ qui sen est suivi et se continue et compromis les jours de la

MCGEE demanderesse sont dus exciusivement Ia negligence lincurie et la

faute de Ia dØfenderesse et ses employCs et out cause des dommages
Girouard

irrØparables ala dernarideresse quelle rØduit Ia somme de $10000

It does seem that by this second action the re

spondent demands damages accrued both after and

before the rendering of the first judgment It is not

surprising therefore that the appellant met this second

action by pleading that the damages claimed by the

secdnd suit were covered by the first judgment and

at all events that the $1000 which the city was con

demned to pay and did pay was sufficient com

pensation for any damages resulting from the same

accident

une compensation suffisante et une indemnitØ raisonnable pour tous

les domrnages que la demanderesse pretend avoir soufferts raison dii

susdit accident et quelle na pas droit aucune autre somme de

deniers tel et suivant que reclamØ en son action

copy of the evidence adduced in the first case

was filed by consent in support of the second demand
and some six or seven fresh witnesses were also heard

viva voce before Mr Justice Charland who on the 23rd

of December 1898 condemned the appellant to pay to

the respondent the further sum $5000 and costsof

suit In appeal this judgment was confirmed purely

and simply with costs

The city appeals to this court and for the first time

urges prescription of the second action under Arts.

2261 2262 267 2183 2188

Art 2261 The following actions are prescribed by two years

.2 For damages resulting from offenses or quasi-offenses whenever

other provisions do not apply

Art 2262 The following actions are prescribed by one year

For bodily injuries saving the special provisions contained in

article 1056 and cases regulated by special law
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Art 2267 In all cases mentioned in articles 2250 2260 2261 and 1900

2262 the debt is absolutely extinguished and no action can be main

tamed after the delay for prescription has expired CITY OF

Art 2183 Extinctive or negative prescription is bar to and in MoNTREAL

some cases precludes any action MCGEE
Art 218K The court cannot of its own motion supply the defence

resulting from prescription except in cases where the right of action TaschereauJ

is denied

It is conceded that the exception contained in the

last paragraph of Art 2262 does not apply to the

present case

It is clear that the present action is one for bodily

injuriesand comes within the provisions of article 2262

This cdurt has held on several occasions that short pre

scriptions can be applied even in appeal although not

pleaded and set up for the first time in the factum or

at the hearing Brealcej Carter Dorion

Crowley In the case of The Ganadian Pacific Rail

way Co Robinson the court added that

by article 2h the courts are bound of their own motion to dismiss

any action brought after the expiration of one year if limitation is

not specially pleaded

True the decision of the Supreme Court was reversed

by the Judiclal Committee of the Privy Council

but upon another ground and the above doctrine was

not disturbed

The respondent raised several objections to the con

tention that the second suit is prescribed In the first

place she contends that not being able to ascertain

exactly the extent of her injuries she could not pro

ceed sooner and claims the application of the maxim

laid down in Art 2232 Contra non valentem

agefe nuila currit prescriptio But can this excuse

apply to the first action And if no answer to that

action can ii be to second third and possibly pre

Cass Dig ed 463 19 Can 292

Cass Dig ed 709 481
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1900 sume to fourth one Can the plaintiff say that

jj because she could not ascertain the extent of her

MONTREAL injury within the year she can take it after Evi

dently not But there is another answer to this con
CEE

tention What prevented her from demanding by or

Girouard in the first action first condamnation par provision

for the damages so far liquidated and as many other

interlocutory judgments in the same suit as circum

stances would permit and final condemnation

when plaintiff would be satisfied that all the damages

suffered have been ascertained courSe which seems

to have been followed in the arrŒof the court of

Brussels of the 23rd July 1885 referred to by the

respondent Why did she not take her second action

between the 12th of June 1896 andthe 9th of August

1896 that is within the year after the accident and

if the full measure of damages could not then be

ascertained make reservation of any further con

clusions which might have been necessary as above

suggested

In the second place the respondent submits that

under Art 264 the prescription invoked

against her has been interrupted Art 2264 lays

down the rule that after interruption except as to

prescription by ten years prescription recommences to

run for the same time as before if there be no novation

Taking for granted that interruption would apply to

case like the present onea point open to much

doubt as the first action was dismissed for everything

exceeding the $1000 2226it seems plain to

us that at least the second action was taken six months

too late that is nearly eighteen months after the

rendering of the first judgment In fact the Superior

Court could not reserve an action which is absolutely

denied by the legislature The resrvation evidently
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could not have any effect after the expiration of one 1900

year THE

The respondent also contends that the appellant has

tacitly renounced the benefit of prescription by not
MCGEE

pleading the same and she quotes Arts 2184 and

2185 as supporting that contention But as the Giroua.rd

well settled jurisprudence of this court is to maintain

short prescriptions when not pleaded even of its own
motion when not even suggested no such tacit renun

ciation can be presumed from the mere silence of the

defendant

Finally the respondent lays down the proposition

that under article 2265 the effect of the first judg

ment was to furnish her new title prescriptible by

thirty years Art 2265 says that

any judicial condemnation constitutes title which is only prescribed

by thirty years

As we read the first judgment nothing was settled

in her favour as to future damages there is no

judicial condemnation or adjudication of that mat
ter within the meaning of Art 2265 there was

mere reservation claimed by the plaintiff but not

adjudicated upon and forming no part of the con

demnation The reservation means that if second

action be properly taken the defendant cannot plead

chose jugØe and that was all the effect of the reser

vation The recourse for future damages is not recog

nised reservation is simply made of the plaintiffs

declaration that she is entitled to such remedy not

purely and simply but provided the future damages
are not included in the first demand which the court

did not intend to decide nentend pas prØjuger

For all these ieasons we have come to the conclusion

that the appeal must be allowed and the action of the

respondent dismissed without costs in all the courts
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1900 as the point of prescription was oniy raised before thi

court

MONTREAL
His Lordship the Chief Justice was on account of

illness unable to take part in the judgment
MCGEE

Appeal allowed without costs

GirouardJ
Solicitors for appellants Ithzer Archambault

Solicitor for respondent .1 Bisaillon


