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THE PROVINCE OF ONTARIO 1897
AND THE PROVINCE OF QUE-; APPELLANTS; *Nov. 334
BEC ...... "

1898
AND ——
*June 14.

THE DOMINION OF CANADA.........RESPONDENT. —
IN RE COMMON SCHOOL FUND AND LANDS.

ON APPEAL FROM AN AWARD IN AN ARBITRATION
RESPECTING PROVINCIAL ACCOUNTS.

Constitutional law—B. N. A. Act, s. 142—Award of 1870, validity of—
Upper Canada Improvement fund—School fund—B. N. A. Act,
s. 109—T'rust created by—Effect of Confederation on trust.

The arbitrators appointed in 1870, under s. 142 of the B. N. A. Act,
were authorized to “divide” and “adjust’’ the accounts in
dispute between the Dominion of Canada and the Provinces of
Ontario and Quebec, respecting the former Province of Canada.
In dealing with the Common School Fund established under
12 V. c. 20 (Can.), they directed the principal of the fund to be .
retained by the Dominion and the income therefrom paid to the
provinces.

Held, that even if there was no ultimate “division and adjustment,”
such as the statute required, yet the ascertainment of the amount
was a necessary preliminary to such “division and adjustment,”
and therefore intra vires of the arbitrators.

Held further, that there was a division of the beneficial interest in the
fund and a fair adjustment of the rights of the provinces in it
which was a proper exercise of the authority of the arbitrators
under the statute.

By 12 V. ¢. 200, s. 3 (Can.), one million acres of the public lands of
the Province of Canada were to be set apart to be sold and the
proceeds applied to the creation of the “Common School Fund ”
provided forinsec. 1. The lands so set apart were all in the
present Province of Ontario.

Held, that the trust in these lands created by the Act for the Common
Schools of Canada did not cease to exist at Confederation, so that

PrEsENT :—Sir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ. .
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1897 the unsold lands and proceeds of sales should revert to Ontario,
b but such trust continued in favour of the Common Schools of the
THE .
PROVINCE new Provinces of Ontario and Quebec.
oF ONTARIO In the agreement of reference to the arbitrators appointed under
?ggvfz?cEE Acts passed in 1891 to adjust the said accounts questions respect-
oF QUEBEC ing the Upper Canada Improvement Fund were excluded, but
v. the arbitrators had to determine and award upon the accounts
D oi?:m N as rendered by the Dominion to the two provinces up to
oF CANADA. January, 1889.

— Held, that the arbitrators could pass upon the right of Ontario to

In e . .
CoMMON deduct a proportion of the schools lands the amount of which
ScHOOL was one of the items in the accounts so rendered.
FunND anD

LaNDS. APPEAL from an award of the arbitrators appomted

—  to adjust the accounts between the Dominion of

Canada and the Provinces of Ontario and Quebec
respectively and between the said provinces.

The arbitrators were appointed under authority of
statutes passed by the Dominion Parliament and legis-
latures of the said provinces in 1891, namely, 54 & 55
Vict. ch. 6 (D); 54 Vict. ch. 2 (Ont.); and 54 Vict.

- ch. 4 (Que.) These statutes were identical in terms
that passed by the Dominion Parliament containing
the following provisions :—

“ An Act respecting the settlement of accounts between
the Dominion of Canada and the Provinces of Ontario
and Quebec, and between the said provinces.”

« Whereas certain accounts have arisen or may here-
after arise in the settlement of the accounts between
the Dominion of Canada and the Provinces of Ontario
and Quebec, both jointly and severally, and between
the two provinces, concerning which no agreement
has hitherto been arrived at; and whereas it is
advisable that all such questions of account should be
referred to arbitration ; Therefore Her Majesty, by and
with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows :”

1, For the final and conclusive determination of
such accounts, the Governor General in Council may
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unite with the Governments of the Provinces of 1897
Ontario and Quebec in the appointment of three arbi- Tre

: P
trators, to whom shall be referret.i such questions as _fOITNC8
the Governor General and the Lieutenant-Governors axp THE

of the said provinces shall agree to submit.” oﬁ“&‘gﬁﬁc
“2. The arbitrators shall consist of three judges, one
to be appointed by the Governor General in Council Domnion
and one by each of the said Provincial Governments, oF CA_NADA'
and all three shall be approved of by each Govern- In re
CommoN
ment.” ScHOOL -
“ 3. The arbitrators shall not assume to decide any Fi‘g ot
disputed constitutional question ; but if any are raised = —
they will note and report them with their award, but
without delaying their proceedings.”
“4. Any two of the arbitrators shall have power to
make an award.”
“5. The arbitrators, or any two of them, shall have
power to make one or more awards, and to do so from
time to time.”
‘6. The arbitrators shall not be bound to decide
according to the strict rules of law or evidence, but
may decide upon equitable principles, and when they
do proceed on their view of a disputed question of law,
the award shall set forth the same at the instance of
either or any party. Any award made under this Act
shall be, in so far as it relates to disputed questions
of law, subject to appeal to the Supreme Court of
Canada and thence to the Judicial Committee of Her
Majesty’s Privy Council, in case their Lordships are
pleased to allow such appeal.”
“ 7. In case of an appeal on a question of law being
successful, the matter shall go back to the arbitrators,
for the purpose of making such changes in the award
as may be necessary, or an appellate court shall make
any other direction as to the necessary changes.”

30%
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“8. Theappointment of the said arbitrators by Order
in Council and their award in writing, shall be bind-
ing on Canada, save in case of appeal on question of
law, in which case the final decision thereon shall be
binding on Canada.”

“9, In case of a vacancy by death or otherwise
among the arbitrators, the same shall be filled in the
same manner as the appointment was first made, any
such appointment to be approved of by the other two
Governments.” ‘

‘The Honourable John A. Boyd, Chancellor of Ontario;
the Honourable Sir Louis Napoleon Casault, Chief
Justice of the Superior Court of Quebec; and the Hon-
ourable George A. Burbidge, Judge of the Exchequer
Court ot Canada, were appointed arbitrators, in ac-

" cordance with the provisions of the said statutes, and

an agreement of submission was entered into on behalf
of the three governments, which provided that the
following, among other matters, should be submitted
to them:

“1. All questions relating to or incident to the
accounts between the Dominion and the Provinces
of Ontario and Quebec, and to accounts between the
two Provinces of Ontario and Quebec.”

“ 2. The accounts are understood to include the fol-
lowing particulars:” -

“(a) The accounts as rendered by the Dominion

to the provinces up to January, 1889.”

“(b) In the unsettled accounts between the Dominion
and the two provinces the rate of interest and the
mode of computation of interest to be determined.”

“(c) The accounts as rendered by the Dominion to
the two provmces up to January, 1889 to be deter-
mined upon.”

¥ % % % "
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“ (k) The ascertainment and determination of the 1897
amount of the principal of the Common School Fund, Tag
the rate of interest which would be allowed on such FROVINCE

. . OF ONTARIO
fund? and the method of computing such interest.” 1;)\ND THE
“(7) In the ascertainment of the amount of the prin- OFRa‘[’,Iﬁ;;c
cipal of the said Common School Fund, the arbitrators Tog

are to take into consideration, not only the sum now Dominron
held by the Government of the Dominion of Canada, °* Carapa,

but also the amount for which Ontario is liable, and In e

. CoMMON

also the value of the school lands which have not yet Scmoow
) ” Fonp axD

been sold. LANDS.

On this submission the arbitrators made and pub- —
lished an award in respect to the Common School
Fund and Lands which, after formal recitals proceeded
as follows: ,

“ Now therefore we, the said arbitrators, exercising
our authority to make an award at this time respecting
some of such questions and to reserve others for further
consideration, do award, order and adjudge in and
upon the premises as follows:”

- 1. That the sum held by the Government of the
Dominion of Canada on the tenth day of April, 1893,
as part of the principal of said Common School Fund,
amounted to two million four hundred and fifty-seven .
thousand six hundred and eighty-eight dollars and
sixty-two cents ($2,457,688.62), made up of-the follow-
ing sums, that is to say : 1st, the sum of one million
five hundred and twenty thousand nine hundred and
fifty-nine dollars and twenty-nine cents ($1,520,959.29),
that at the Union of the Provinces came into the hands
of*the Government of Canada, and upon which inter-
est has from time to time in the accounts referred to us
been credited to the said Provinces; secondly, the
sum of nine hundred and twenty-five thousand six
hundred and twenty-five dollars and sixty-three cents
($925,625.63), for which, in 1889, the Government of
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1897 Ontario accounted to the Government of the Dominion ;

S

Tae  and thirdly, the sum of eleven thousand one hundred
oﬁ‘g;;igfo and three dollars and seventy cents ($11,108.70), for

;ND e which the Government of Ontario accounted toc the
OFR&VUIggc_Government of the Dominion in the following year

v (1890).”
THE :
Domiston  * From this finding Chief Justice Sir Louis Napoleon

or CANADA: (vpsault dissents, he being of opinion that the sum

Ogﬁgm then held by the Dominion Government as part of the
Scmoor,  principal of the said Common School Fund was greater
Fﬁ%ﬁ:D than has been stated by an amount of one hundred
— and twenty-four thousand six hundred and eighty-five
dollars and eighteen cents ($124,685.18), which sum
in the said accounts has been deducted from the said
fund and credited to the Upper Canada Improvement

Fund.”

‘2. That the Province of Ontario is not liable out
of the proceeds arising from the sale of the Crown
Lands of the Province, other than the million acres of

Common School Lands as set apart in aid of the Com-
mon Schools of the late Province of Canada, to contri-
bute anything to the said Common School Fund.”

~ “Mr. Chancellor Boyd dissents from so much of this

,finding as may imply that Ontario is under any liability
in respect to the Common School Fund or lands.”

. “ 8. That, subject to certain deductions, the Pro-
vince of Ontario is liable for the moneys received by
the said province since the first day of July, 1867, or
to be received from or on account of the Common
School Lands set apart in aid of the Common Schools
of the late Province of Canada.” _ '

“ M1. Chancellor-Boyd dissents from this finding as
to liability.”

“ 4. That from the moneys received by the Province
of Ontario since the first day of July, 1867, from or on
account of the Common School Lands set apart in aid.
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of the Common Schools of the late Province of Canada, 1897
the Province of Ontario 'is entitled to deduct and Tag

retain the following sums as provided by the award of oglg;ﬁgo
the 8rd of September, 1870, that is to say ”: AND THE

e . PRroVINCE
“ First,—In respect of all such moneys, six per N
Per or Queskc

centum on the amount thereof for the sale and manage- s
ment of such lands.” DoumiNIoN
“ Secondly,—In respect of moneys arising from sales ° CA_NADA'
of such lands made between the fourteenth day of In re
June, 18583, and the sixth day of March, 1861, twenty- %‘;‘gg‘;’f
five per centum of the balance remaining after the ¥ LamonD
deduction of six per centum for the sale and manage- —
ment of such lands.”
“ Chief Justice Sir Louis Napoleon Casault dissents
from so much of this finding as relates to the deduc-
tion in the cases mentioned of the twenty-five per
centum on such balance.” ’
“ 5. That in respect of the matters mentioned in the
four preceding paragraphs, we the said arbitrators
have proceeded upon our view of disputed questions
of law.”
“ 6, With reference to the Quebec Turnpike Trust
debentures in which a part of the Common School
Fund was invested, we do award, order and adjudge
that there isin respect thereof noliability on the part of
the Dominion to either of the provinces, or on the part
of the Province of Quebec to the Province of Ontario,
but that whatever sums may be realized from the
principal moneys due on such debentures, or from the
arrears of interest due thereon, on the first day of July,
1867, shall be added to and shall form part of the
principal of the said Common School Fund, and that
whatever sums may be realized for interest on such
debentures that has accrued due since the first day of
July, 1867, or which may hereafter accrue due shall
be dealt with as income arising from such fund ”
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« 7. With respect to the claim made by the Pro
vince of Quebec, that the Dominion is liable forinterest
on moneys received by the Province of Ontario from
the sales of Common School Lands and retained by
that province, we do award, order and adjudge that
the Dominion is not liable therefor.”

« 8 And with respect to other questions and matters
relating to the Common School Lands and Fund, we,
the said arbitrators, do not now make any award, but
reserve the same for further consideration.”

Each of the said arbitrators published his reasons
for the decision arrived at on the disputed questions

 of law dealt with in the said award, which reasons are

as follows :

Boyp C.—*“1. Noclaim exists on the part of Quebec, to

- have more lands set apart for Common School purposes

than were actually set apart by Old Canada. Upper

“and Lower Canada, now Ontario and Quebec, were the

constituents of the joint Province of Canada, and are
bound by what was done, or what was left undone in
this regard prior to Confederation. That the claim
is a ‘new one’ does not for that reason bar it, but it

. goes a long way to discredit it ; nor do I perceive any

intrinsic merit in the claim which would justify us
in taking it into further consideration.”

“9. So far as Quebec claims to impeach the action
of the first arbitrators in their award of 1870 touching
the Upper Canada Land Improvement Fund, and as
to what they have directed to be placed to the credit
of that fund, presently and prospectively, I cannot see
my way to interfere for many reasons. For one thing,

‘the very subject matter is withheld from our juris-

diction by the terms of the reference. (See paragraph
5 of Deed of Submission of 10th April, 1898);”
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“ And, for another thing : Apart from the provisions 1897
of the firsi award of 1870, the Province of Quebec  Trg
would have no locus standi to make any claim as to the Oﬁ*g);;i‘gfo
Common School Fund out of which this Land Improve- Axp THE

ment Fund was segregated by the first arbitrators.” 01:.3(3‘;,1;;;0
“8. The key to that award is the fact that all the 5
fund was derived from land in Upper Canada, and Dominion
that all the school lands were locally situate in Ontario Canapa.
and became or were retained as the property of Ontario Cg;;n:gxq
on the dissolution of the Union. It was of grace to Scroow
give any (much more a substantial) proportion of the Fglig::D
future proceeds of those lands to Quebec, and the —
arbitrators could well modify the former proportion
by withdrawing so much for the purposes of land im-
provement in the counties of the terrritory which
furnish the lands. That was within the equity of the
Act, Consolidated Statutes of Canada, Chapter 26,
section 7, which provided for such a reserve being
formed.”
‘4, But, again, if the first award is'as to these lands,
impeachable (as I think it is), consider the state of
affairs when Old Canada ceased to exist : What became
then of the Common School Fund? Now, it is not
hypercritical to apply accurate rules of construction
to the language used in the constituting Statute, 12th
Victoria, Chapter 200, which was reserved for and
obtained the Queen’s Royal sanction. The Act recites
that ‘it is desirable to raise moneys from the public
lands of this province (that is Canada) for the main-
tenance and support of Common Schools therein’ (i.e.,
in the Province of Canada). The same thought is
repeated in the body of the Act, section 4, ‘for the
support, etc., of Common Schools in this Province.’
Consolidated Statutes of Canada, Chapter 26.”
“ What became of these schools when Canada ceased

to exist as a joint Province and became a new political
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entity formed by the addition of other Provinces and
established as the Dominion? There were then, in
truth, no Common Schools in Canada. The existing
schools became Common Schools in Ontario and Com-
mon Schools in Quebec, and not, therefore, the objects
of the irust. The scheme of the Act and the scope of
the trust was that public lands of Canada should sup-
port the Public Schools of Canada; but it does not
therefore follow that the public lands of Ontario should
help to support the Public Schools of Quebec, unless
clear legislation to that effect is found. But none such
can be found, for it is submitted that the general words
of Section 109 of the Imperial Act ‘subject to any
trusts existing in respect thereof and to any interest
other than that of the province in the same,” do not
cover the case in hand. It is no answer to say that
then there would be no trust remaining for the Com-
mon. Schools of Ontario gwoad the unsold lands—
granted ; but Ontario having all the lands could pro-
vide for her own schools.”

“In this aspect the reason and the motive of the
whole scheme of support for the Public Schools of
Canada disappeared when the union of the provinces

-was dissolved and Ontario retained her lands out of

which the fund had been created and was to be main-
tained. When there ceased to be any Common Schools
of Old Canada there ceased to be any beneficiaries for
the future annual payments out of thisfund. The fund
itself, as it then existed, would.revert in equity to the
province out of whose lands it was created, if there
was no legislation to the contrary, and there is none.
Compare, by contrast, sections 189 and 140 of the Brit-
ish North America Act, making careful provision for
events in the provinces after Confederation, but noth-
ing analogous to which is found as to the trusts relat-
ing to Common Schools.” '
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“ 5. The point is therefore pressed that no trust 1807
exists as to this Old Common School Fund of Canada. Tz
The Award of 1870 itself, in clause IX, shows its 01;*‘(‘)’;;’:;‘1’0
invalidity, for it purports to deal with moneys received axp TEE
and to be received by Ontario ‘ on account of the Com- o?(%‘;?::c
mon School lands set apart in aid of the Common T';im
Schools of the late Province of Canada,” but the pro- Dominion
vince had disappeared politically and really and so had ° Canapa.
the schools; what remained was the Dominion of C({;ng
Canada and the schools of Ontario and the schools of Scroor
Quebec. The annihilation of the beneficiaries appears FEIZ%;:D
on the face of the Award, and, therefore, the futility of —
the supposed trust is also manifested; hence the
Award is at variance with section 109 of The British
North America Act, which gives the lands in Ontario
and the moneys due thereon to that province subject
to existing trusts only, but this is a non-existing trust,
and so the lands and moneys due for the lands go
absolutely to Ontario. So far as concerns the money
collected out of the lands and held by Old Canada
prior to Confederation but not invested, the Imperial
statute is silent. The part investment, namely, the
$58,000 represented by the Quebec Turnpike Trust, is
included in the fourth schedule of assets as the property
of Ontario and Quebec jointly. That being mentioned,
and the uninvested fund being excluded from mention,
throughout the Act favours rather than makes against
the present argument.”

“ Now the moneys collected and held by the
Dominion as part of the general account are also ear-
marked as parts of this Trust Fund intended for the
benefit of the Common Schools of (United) Canada, but
when these schools ceased to exist, as such, at the date of
Confederation,themoneysshould, on principlesofequity
and fair dealing, have reverted to Upper Canada (i.e.,
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1897  Ontario) from whom it was taken (1). A gift to a

THE charity which has expired is as much a lapse as a gift

PROVINCE : S . . - -
oF ONTARIO to an individual, and it cannot be applied cy-pres—Re

anp THE Rymer (2). Where the society intended has merged

0?&‘?;";’,?0 in another society then the gift fails—Mackeown v.

Ton Ardagh (3). This is a case in which the sub-division
Dommvion of Canada and the alteration of the Common School
OF CANADA. oroanization consequent upon the change of Govern-

Inre ment destroy the identity of the original benefi-
Somoon,  claries (4)
F}",‘RI‘)‘SI‘:D “ 6. This is not a case in which there can be or

——  should be any application of the cy-pres doctrine for

this one good reason, that the scheme was one wherein
the property and the schools were subject to one com-
mon Legislature, but it would be a perversion of the
bounty to apply the property jointly when all control
of the Quebec schools has passed from (United) Canada
and Ontario.. When the scheme was framed and
intended to be perpetual there was but one Govern-
ment controlling all,—fund, trustees and beneficiaries.
But now the perpetunity has ended and there are three
Governments ; and matters of school legislation are no
longer controlled by the general Government but are
remitted, as matters of local concern, to local legisla-
tion. Surely these circumstances, leaving out of sight
others which might be mentioned, are sufficiently dis-
tinctive from those existing when the fund was formed
to displace any equitable claim of Quebec (5).”

“ The words of the Imperial Statute ‘subject to
existing trusts,’ etc., yield a plain, intelligible mean-

2

(1) Lindsay Petrolewm Co.v. Par- . (5) See Marsh v. Fulton County,
dee,22 Gr. 18 ; Cunnack v. Edwards 10- Wall. 676 ; and The Attorney
[1895], 1 Ch. 489. General v. Borough of North Sidney,

(2) [1895] 1.Ch. 19.. | 14 N. S. W. Rep., Eq. 154 ; Penn

~(3) Irs R. 10 Eq. 4457[1876]. v. Lord Baltimore, Ridg. Temp.

(4) Re Joy, Purday v. Johnson, Hardwick, pp. 336-7; 1 Ves.
60 L. T. 175. 444.
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ing, and call for no latitude of construction to include 1897
anything beyond what is obvious. To ascertain what Tag
are the trusts we must fall back upon prior provincial FROVINCE

) . . ™" or ONTARIO
legislation, and one cannot affirm that the Legislative Axp taE

body which enacted 12th Victoria and sanctioned its 0§“°Q‘§§§,fc
consolidation in Chapter 26, had any trusts in view v

other than those pertaining to the whole body of the Doutsion
Canadian Public Schools in (United) Canada and that oF (_}fiADA’
in ﬁerpetuity. If there is meant {o be a continuation C(l):mrgn
of that trust for schools after the constitutional disap- Scmoor
pearance of Old Canada and the practical severance of ¥ Danaap
that trust to and for the benefit of the new Provinces —

of Ontario and Quebec, one would expect to find proper

provision therefor in suitable and explicit language.”

« OasAULT C.J.—The Provincial Statute 4 & 5 Vict.
ch. 18, which by its sec. 23, was to come in force
on the first of January, 1842, enacted, sec. 2:”

¢ That for the establishment, support and mainte-
nance of Common Schools in each and every town-
ship and parish in this province, there shall be
established a permanent fund which shall consist of
all such moneys as may accrue from the selling or
leasing of any lands which, by the legislature of
this province, or other competent authority, nia,y
hereafter be granted and set apart for the establish-
ment, maintenance and support of Common Schools
in this province, and of such other monies as are
hereinafter mentioned ; and all such monies as shall
arise from the sale of any such lands or estates, and
certain other monies hereinafter mentioned, shall be
invested in safe and profitable securities in this pro-
vince, and the interest of all monies so invested, and
the rents, issues and profits arising from such lands
or estates as shall be leased or otherwise disposed of
without alienation, shall be annually applied in the
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1897 manner hereinafter provided, to the support and

Tae  encouragement of Common Schools.’
og%’;ﬁf‘fo “Section 8 of the same Act decreed that fifty thousand
axp THE pounds should be granted annually, to be distributed
oﬁ“a‘{,‘;;fc amongst the several districts of the province, and that
T';E this sum should be composed and made of the revenue
Dominion derived from the permanent fund to be created under
oF CaNADA. the previous section, and such further sums from the
C({;MT;N unappropriated moneys which were then raised and
Scroor levied or might thereafter be raised and levied by the
Fiﬁ‘;;:” legislature for the uses of the province as might be
— required to make the above mentioned sum, and that
the said annual grant should be and be called ‘ The

Common School Fund.’

“ At the same session ‘was passed the statute 4 & 5
Vict. ch. 100 for the disposition of public lands within
the province, which was reserved as required by the
Union Act (sec. 42 of the Imperial statute 8 & 4
Vict. ch. 85), and received the royal assent which was
duly signified. That statute gave to the Government
of Canada the power to deal with the public lands,
but it excluded free grants excepting to the extent of
ten acres for schools, school houses, etc.”

“The limit put by that statute to the extent of free
grants for schools, etc., etc., did not preclude the appro-
priation of a larger area for the maintenance of schools
generally. It only limited the number of acres which
could be granted to each special school, as shown by
its reproduction in 16 Vict. ch. 159, sec. 10, in the Con-
solidated Statutes of Canada, chap. 22, sec. 11, and in
28 Vict. ch. 2, sec. 14.”

But this question has no interest because the setting
apart of one million of acres the price of which when
sold was to constitute the Common School Fund was

done under the authority of a subsequent Act.”
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“It has been contended that 4 & 5 Vict. ch. 18, 1897
had never been repealed and is law to this day. THE
This contention has also for the same reason no interest. og%):;ig?o
Butit is incorrect. This statute was repealed, 1st,im- AaxNp THE
plicitly by 12 Vict. ch. 200, which covered the same OEROQ?;SEC
grounds, and 2nd, by the Consolidated Statuesof Canada, Tog
(22 Vict. ch. 29, p. xxxv), which at sec. 5, stated that the Dominron
several Acts or parts of Acts mentioned as repealed in °* CiN_ADA
Schedule A thereto annexed, and in which we find as Ci;; n;‘gu
repealed 4 & 5 Vict. ch. 18, shall stand and be Scmoow
repealed. The Act 7 Vict. ch. 9 need not be noticed Fﬁgl;‘:_w
except in so far as it directs the sum of fifty thousand —
pounds granted for the support of the Common Schools
to be apportioned between the divisions of the former
provinces of Upper and Lower Canada in proportion
to the population of each as ascertained by the next
anterior census.”

‘“Then comes, in 1849, the statute 12 Vict. ch. 200,
sanction of which was reserved and granted by Her
Majesty in Council on the 9th of March, eighteen
hundred and fifty (1850) and communicated to the
legislative council and assembly on the twenty-
seventh of May one thousand eight hundred and fifty
(1850), and which was law until repealed by the Re-
vised Statutes of Canada, where all its provisions
have been embodied. It is copied in' extenso in the
Ontario case. Itis enacted by its first section that
all moneys that shall arise from the sale of any
public lands of the province, shall be set apart for
the purpose of creating a capital which shall be suffi-
cient to produce a clear sum of one hundred thousand
pounds per annum, which said capital and the income
to be derived therefrom shall form a public fund to be
called the Common School Fund ; by section 2, that
the capital of the said fund may be invested as therein
mentioned and that the fund and the income thereof
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shall not be alienated but shall remain a perpetual
fund for the support of Common Schools and the
establishment of township and parish libraries; by
section 4, that the grant of money out of the provincial
revenue for common schools shall cease when the
income from the school fund shall have realized fifty
thousand pounds, with, however, a proviso that, if the
income from the school fund fall short of that amount,
the Receiver General shall complete that amount out
of the consolidated revenue and repay these advances
from the said income whenever it shall exceed the
said sum; and by section 3, ‘that the commissioner
of crown lands under the direction of the Governor
in Council, shall set apart and appropriate one mil-
lion of acres of such public lands, in such part or parts
ofthe province as he may deem expedient, and dispose
thereof on such terms and eonditions as may by the
Governor in Council be approved, and the money
arising from the sale thereof shall be invested and
applied towards creating the said Common School
fund ; provided always that before any appropriation
of the moneys arising from the sale of such lands
shall be made, all charges thereon, for the manage-
ment and sale thereof, together with all Indian
annuities charged upon and payable thereout, shall
be first paid and satisfied.’ ) '

“ An Order in Council of the 8th of October, eighteen
hundred and fifty (1850), approved the report of the
Commissioners of Crown Lands of the same date pro-
posing the appropriation of one million acres of land
for school purposes indicating and determining the
lands so appropriated, to wit: in the counties of

Huron, Gray, Bruce and Perth, and, as some of said

lands not yet surveyed might contain swamps and
lands of very inferior quality, suggesting that fifty-
nine thousand six hundred and twenty-five acres in

0
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the township of Carrick be reserved until the quality 1897

of the unsurveyed part of one million acres be ascer- Tax
tained, and the department be authorized to make the Of oo
exchanges, acre for acre, from the disposable Crown asp taE

. . . P
lands in the said township or elsewhere.” OFR%‘;?;;G
“An Order in Council of the seventh July, one . *

thousand eight hundred and fifty-two, reduced the Dowmmion
price of school lands in the counties of Bruce and OF CaNapa.
Grey to ten shillings an acre, and decided that a- g’;{ e
measure be submitted to parliament to authorize the ScmooL
expenditure of a sum equal to two shillings and ngﬁsn
sixpence per acre of the purchase money on the —
improvement of roads and harbours within the said
counties. That authorization was granted on the
fourteenth day of June, one thousand eight hundred
and fifty-three by the following section of the Act to
amend the law for the sale and settlement of public
lands (16 Vict. ch. 1569.)

¢ Sec. 14—It shall be lawful for the Governor in
Council to reserve out of the proceeds of the school
lands in any county, a sum not exceeding one-fourth
of such proceeds, as a fund for public improvements
within the county, to be expended under the direction
of the Governor in Council, and also to reserve out of
the proceeds of unappropriated crown landsin any
county a sum not exceeding one-fifth as a fund for
public improvements within the county, to be also
expended under the direction of the Governor in
Council: Provided always, that the particulars of all
such sums, and the expenditure thereof shall be laid
before parliament within the first ten days of each
session: Provided always, that not exceeding six per
‘cent on the amount collected, including surveys, shall
be charged for the sale and management of lands
forming the Common School Fund, arising out of the
one million acres of land set apart in the Huron Tract.’

40
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1897 “On the third of July, one thousand eight hundred
Tae  and fifty-four, an Order in Council fixed at ten shillings
oslg);;fgfo the upset price of the school lands in the counties of

ﬁND teE  Huron, Perth, Bruce and Gray.”
ROVINCE . .
or Quesgc ‘- An OrderinCouncilof the twenty-seventh February,

oy ODe thousand eight hundred and fifty-five, authorized
Domxton the expenditure of thirty-five thousand five hundred
oF CANADA. . . . .

and eighty-nine pounds from the improvement fund

Cg;*“;ng which the fourteenth section above transcribed of
Scmoor  the Act 16 Vict. ch. 159, gave authority to establish.
F‘ij;[ﬁ]) But it appears by an Order in Council of the seventh
——  December, one thousand eight hundred and fifty-five
(1855), that, notwithstanding the expenditure of
twenty-five thousand pounds from the same, the
improvement fund had not yet been set apart,
and that the Crown Lands Department was directed
to apprize the Inspector General of the amount at
the credit of each county from the proceeds of sale
of both Crown and School Lands, so that the propor-
tions accruing to the improvement fund might be set
apart by the Receiver General for that purpose.”
“Such were the legislation and the Orders in
Council under it relating to the Common School
lands which I think important to notice at present,
when the Consolidated Statutes of Canada took effect
on the fifth December, one thousand eight hundred
and fifty-nine. These last repeal 12 Vict. ch. 200;
(ch. 29, sec. 5, and schedule A); but they incorporate '
at ch. 26 all the enactments of this last mentioned
statute and of section 14 of 16 Vict. ch. 1569, with-
out in any way changing their sense so that it is
useless to cite them again. It may be noted that
‘the 14th section of 16 Vict. ch. 159, though forming
parf of that land Act, was omitted from ch. 22 of the
Consolidated Statues of Canada, where the Land Act is
reproduced ; and that ch. 22 of the Consolidated Statutes
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of Canada was subsequently repealed by 28 Vict. ch. 1897
2, which was still law at Confederation; and that, Tne
on the sixth March, one thousand eight hundred and ProvincE

. . X 1 oF ONTARIO
sixty-one an Order in Council rescinded that above anp raE
mentioned of the seventh December, one thousand O§R°Q‘§§§§C
eight hundred and fifty-five.” s

“The Common School Fund was not dealt with by Dowmion

the Government of the province of Canada as the law °F CANaDa.
directed ; most of the lands_ set apart were sold Cé';b{ MrgN
and proceeds realized of the same, though kept as a Somoor
separate fund which was credited with interest quar- Fﬂg oD
terly, (see Public Accounts of the Province of Canada, ——
1864 ii, p. 47; 1865 ii, p. 53; 1866 ii, p. 45; 1867 ii, p.
61) were not invested as directed by law, save
$58,000 of the same which were exchanged for
debentures of the Quebec Turnpike Trust, nor was
the interest accruing applied towards the expenses
of education, but the fund and the interest were
left to accumulate, and the two hundred thousand
dollars which the law required to be applied yearly
for the maintenance of Common Schools was furnished
out of the Consolidated Fund and exclusively charged
to the same. So that, at the date of Confederation the
funds in the hands of the Government amounted to
$1,738,224.47, including the $58,000 debentures men-
tioned and $29,580 interest on the same, and it appears
that $1,704,738 remained due upon the lands already
sold, and 8,559 acres of land had not yet been dis-
posed of. (See Langton’s Report, Long Book, pp. 4
and 8).”

“ The British North America Act, 1867, (30 Vict. ch.
3), came in force on the first of July, 1867. By section
109 of the same all lands belonging to the Province
of Canada and all sums then due and payable for such
lands were given to the provinces of Ontario and
Quebec, in which the same were situated or arose,

404
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subject to. any trusts existing in respect thereof and
to any interest other than that of the province in the
same.”

‘Tt seems to be undeniable that the lands which had
been set apart in execution of a special law directing
it so that the proceeds of their sales should constitute
afund for the maintenance of Common Schools in the
then two sections of the Province of Canada as well as
the sums due or payable for the same were affected by
a trust, and that Quebec, one of -the sections, had in
what remained unsold of these lands and in the unpaid
balance of the price of those already sold, a special
interest distinct from that:of Ontario, where those
lands were situate. We have already decided that the
lands ceded by the Indians were affected with a trust
for the payment of the annuities which were stipu-
lated as the consideration of their cession, though the
deeds of cession contained no stipulation to that effect,
whilst the school lands were expressly set apart and
dedicated to a special service required for the welfare
and good government of the Province of Canada.”

“The division of that province into two separate sec-
tions with distinct legislative powers could not without
direct terms and did not revoke the dedication made

© for the common b_eneﬁt of both ; and far from so direct-

ing the British North America Act, as already men-
tioned, in giving the lands and the sums due for the
same to the province in which they were situated,
expressly stated that the lands and the unpaid balance
of those sold did remain subject to the trust existing
in respect of them and to any kind of interest other
than that of the province to which they were assigned
in the same.”

“ Was it possible to maintain in a more forcible way
as against the unsold lands and what remained due of
the price of those already sold, the existence of the
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trust with which they had been affected, and toreserve 1897

to the late Province of Lower Canada, made Quebec  Tag

by that Act, the interest which it then had in both? Oﬁfgggfo
To my mind, it was not. I deduce, from what pre- anp rmE
cedes, that the Province of Quebec owes to the law and OI;.ROQ‘;I;;;C
not to the award of eighteen hundred and seventy the o
right which it has to a share of the proceeds of the Dominioxn
lands in Ontario whether sold or unsold, which have °F CaNADA.

been set apart for the benefit of the common schools, In 7
and that its share was independent of that award. 1 %‘é";‘(‘)‘gg
will hereafter examine the effect the award had on the F ‘I’il; ;SND
same.”

Such was the opinion of the late Auditor Langton.
At page 8 of his remarks in the long book headed
¢ Arbitration between Ontario and Quebec,” he ex-
presses himself as follows: ‘ There are, however, many
questions which are not represented by any items
in the statement of affairs which will necessarily
come before the Arbitrators. The most important of
these in amount, are the amounts not yet realized
from the common school lands. They are all situ-
ated in Ontario, and are handed over to that province,
but subject to a trust, in which Quebec is interested
to the extent of its share according to population, or
in whatever other way the realized fund may be
divided. The sums must necessarily be collected by
Ontario, and it might either pay over annually to
Quebec its share of the collections, less expenses; or,
which would be much more convenient, the lands
and arrears due might be valued, a deduction being
made for costs of collection, and upon Quebec’s share
of the capital ascertained Ontario might pay five per
cent interest. The best way of arranging this would
be for Ontario to pay the Dominion so much more
interest, and Quebec so much less. As tothe valuation
from a return made to me by the Crown Lands Depart-
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ment, the outstanding instalments amount to $1,7(4,-
738.00, and only 8,959 acres remained unsold, valued
at two dollars an acre, or $17,918. As all the other
instalments bear six per cent interest, the whole pro-
perty can hardly be valued at less than $1,700,000,
or, charging twenty per cent for costs of management
and collection $1,460,000. Of this sum the share of
Quebec would be, on its population in eighteen hundred

- and sixty, about $648,000, equal to an annual sum of

$32,400.

And the treasurer of Ontario in his argument before
the first arbitrators said (see Quebec case, p. 16; the
whole speech is there cited as being in Vol. 220 of the
miscellaneous pamphlets in the library at Ottawa):
“As to the outstanding moneys on lands sold, and the
unsold lands, I think Ontario took them subject to
the trust in respect of the same, and are therefore
bound to collect the moneys, charging only the
statutory allowance therefor, and when collected, to
pay the money over to the Dominion, to be added to
and held on the same trust as it holds the fund
already in its hands’ And further on, speaking of
the statute creating the Common School Fund, he
said : ‘ By that Act the fund was created for the
support of the Cominon Schools, as well in Lower
Canada as in Upper Canada, and althdugh the
relations of the two sections of the late Province of
Canada are now changed, yet in the Confederation
Act it remains as it was before Confederation, and
must be carried out in all its provisions; and there-
fore, Lower Canada must, in my opinion, according
to law, have the same portion of the annual income
from the capital of this fund as it would have had,
had Confederation never taken place.’

“The several statutes authorizing this arbitration,
namely, 54 & 55 Vict. ch. 6, Canada; 54 Vict. ch. 2 (1891)»
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Ontario, and 54 Vict. ch. 4 (1890), Quebec, at section 1 1897
of each of them, limit the powers of the arbitrators Tae
and their inquiring into the accounts between Canada Oﬁ%ﬂﬁfo
and the Provinces of Ontario and Quebec jointly and Axp raE
severally and between the two provinces to such ques- oﬁ“&‘;’ﬁ;ﬁc
tions as the three governments shall mutually agree T
to submit. The first agreement of submission which Dourron
was approved and concurred in by the three govern- Canapa.
ments, referred to the arbitrators the following ques- C({;M"gN
tions which may have arisen from the controversy Scmoor
relating to the Common School Fund: F?JIXI‘:SITD

‘1. All questions relating or incident to the accounts -~—
between the Dominion and the provinces of Ontario

and Quebec and to accounts between the two pro-

vinces of Ontario and Quebec, said accounts being
understood to include, amongst other particulars, the
following :’

‘(6) Inthe unsettled accounts between the Dominion
and the two provinces, the rate ot interest and the
mode of computation of interest to be determined.’

“(e) The arbitrators to apportion between Ontario
and Quebec any amount found to be payable by the
Dominion of Canada.’

‘(f) All other matters of account (1) between the
Dominion and the two provinces; (2) hetween the
Dominion and either of the two provinces, and (3)
between the two provinces.’

‘(g) The rate of interest, if any, to be allowed in the
accounts between the two provinces, and also whether
such interest shall be compounded, and in what
manner.’

‘(h) The ascertainment and determination of the
amount of the principal of the Common School Fund,
the rate of interest which should be allowed on such
fund, and the method of computing such interest.’
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1897 “(¢) In the ascertainment of the amount of the princi-
Tre  pal of the said Common School Fund, the arbitrators
PROVINGE 5.6 t0 take into consideration, not only the sum now

OF ONTARIO R
axp tHE held by the Government of the Dominion of Canada,

OI;.ROQY,I;;& but also the amount for which Ontario is liable, and
TgE also the value of the school lands which are not

Dominion yet sold.
oF CaANADA- (5 Tiis further agreed by and between the parties

Cc{; e hereto that the questions respecting the Upper Canada
Scroor.  Building Fund, and the Upper Canada Improvement
F%’i’;g‘s’fn Fund are not at present to form any part of this refer-
ence, but this agreement is subject to the reservation
by Ontario of any of the rights to maintain and recover
its claims, if any, in respect of the said funds as it may
be advised.’ A
“ The last clause reserved to the parties the right to
submit, upon mutual agreement, other questions or
matters.” '
“It appears to me that, under clause (¢) of this sub-
mission, being empowered to apportion between
Ontario and Quebec the amount found to be payable
to them by the Dominion, we could not only deter-
mine the amount due by Canada to the Common
School Fund, but also apportion that amount between
‘the provinces. But as this would divide only part of
that fund, and as the statutes passed by the Parlia-
ment of Canada and by the legislatures of the two °
provinces, in eighteen hundred and ninety-four (1894)
contemplate a division of the whole, and the counsel
for Quebec did not insist upon a partition of any-
thing but the annual interest, it may be that we
should not go beyond establishing the total amount of
the fund and dividing the income or interest derived
therefrom.” '
“But it seems to me that, with the exception to our
powers made by clause five (5) of the submission, we
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must determine the amount of the fund without any re- 1897

gard to the Upper Canada Improvement Fund and as if  Tgg

it did not exist, save by adding in the terms of the sub- PROVINCE
o . . oF ONTARIO

mission, that we do so under reservation to Ontario of axp TEE

its rights to maintain and recover its claim, if any, in OEROQ;I;V;;C
respect to that fund. Both parties have argued that Ty
we have no right to pass on the question of that fund, Dominion
true it is for different reasons, Ontario maintaining ** Canapa.
it has incontrovertibly been made hers by the first C({;JgN
award, and Quebec that the award was, in that respect, Scroor
a nullity. It has been argued by Ontario that what T Lanos”
was excluded by the reference was its claims for the —
addition to that fund of one-fifth of the proceeds of the

Crown lands sold between June, one thousand eight
hundred and fifty-three (date of the sanction of 16 Vict.

ch. 159, which authorized the creation of that fund),

and March, eighteen hundred and sixty-one, when the

fund was abolished. But the reference permits no such
distinction. It excludes in plain words the Improve-

ment Fund, without exception. I do not see how we

can take upon ourselves to say that that designation

does not include the whole fund and to limit its mean-

ing to a part of it only. To urge upon us that dis-

tinction or limitation it has been argued that Quebec

never objected to that part ofthe award. But we find

that the Treasurer of Ontario, on the ninth December,

eighteen hundred and sixty-eight (1868), not satisfied

with the statement of liabilities prepared by the
Dominion, . transmitted to the Finance Minister at

Ottawa one according to his views where he mentions

the Improvement Fund at $5,180.04, as stated in

the Dominion account, and puts down the Com-

mon School Fund at $1,738,224.47, without any de-
duction, and proposes that Canada should keep all
investments on account of trust funds (Canada Ses-

sional Papers, 1869, No. 46). In eighteen hundred and
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1897  sixty-nine the same Treasurer sent another revised
Tas  statement of debt where he charges $124,685.18 for
oglg’ggzgfo the Improvement Fund, besides the $5,119.08, at
axp tHE which, after a small reduction therein specified, that
oﬁ“&‘;ﬁ“ﬁfc Fund was entered in the Dominion statement of the
o. debt. The statement so submitted by the Treasurer
THE . .
Dominron of Ontario was .communicated to the Treasurer of
- oF CA_N“"” Quebec, who, on the twenty-ninth of December,
Cgﬁ Mrgn 1869, prepared himself a statement where he puts $5,-
Scmoor,  119.08 as the oily amount constituting the Improve-

Fi‘g};‘;‘m ment Fund. (Canada Sessional Papers, 1870, No. 11).”
—_ “That was a protest against the larger amount intro-
" duced by the Treasurer of Ontario in his statement.

We find Quebec still protesting after the award.”

“T do not think that the mention of the sum of
$124,685.18 as part of the Improvement Fund in the
joint case of Ontario and Quebec on the question of
interest can be taken as an admission by the counsel
for the latter province, that Ontario was entitled to
that amount. As Mr. Girouard did put it, the only
question then mooted was that of interest; and as the
Improvement Fund was excluded by the reference,
what was said or written about the Fund in the joint
case prepared for the two provinces by the counsel for
Ontario was immaterial and its exclusion not worth an
objection by the counsel for Quebec to a case which,
in all other particulars, met his views.”

“ But, moreover, No. 49, at pp. 65, 66 and 67 of the
joint case on interest, was only a citation of part of the
award, followed with a statement of the funds in the
hands of the Dominion for the purpose of showing how
the Government at Ottawa treated it and had come to
the amount of the semi-annual interest there mentioned
as paid to each province by that Government.”

“T wish it to be understood that I express no opinion-
whatever on the merits or demerits of the pretensions.
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of Ontario as to that Fund. What I say about the 1807

protest of Quebec is only to show that the exclusion of  Tam

: st ProVINCE
that fund from the matters submitted to our decision oF ONTARIO

was not only to part of what Ontario claims to be the asp TEE
ProvINCE

Improvement Fund but to the whole Fund.” OF QUEBEC
“] now come to what, in the submission, is stated T’;E
under letter (2), the ascertainment and determination Dominion

of the amount of the Common School Fund.” o Canapa.
“T think that Fund must be composed : Cé;;JgN

1. Of the amount which is in the hands of the Domi- Scroot
THOTL e vsvens et evenre et e e s e $1,783,224 47 FIND AND

Less investment in Quebec Turnpike —
Trust Debentures............ $58,000 00

And eight and a half year’s
interest credited, though
not received ...o.veetviiiannes 29,580 00
—_— 817,580 (0

$1,645,644 7
And subsequent payments by Ontario
to the Dominion on account of that
Fund, which were credits given On-
tario for so much, and which must be
debited to the Dominion from the
date of the credit, 1889, December 1st.. 925,169 14
Of the credit, 1890, April 20th............. . 11,108 70

%2,581,907 31

“9. The debenturesabove mentioned and theinterest
due on the same.”

“8. The amount received by Ontario on account of
the price of school lands sold before and since the first
day of July, 1867, less the two amounts above men-
tioned as credited by the Dominion on the first Decem-
ber, 1889, and the twentieth of April, 1890. In this
must he included the amounts which will be established
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as erroneous entries and which are claimed by Quebec
under No. 1 at p. 11 of its case, as $9,468.59.”

“4. The outstanding balances due on sales of lands,
which, in the reply of Quebec, are stated to have been
on the thirty-first December, 1892, $485,801.65.”

« 5. The ascertained value of the lands unsold, if the
parties agree to such valuation. If they do not agree,
our award should state that the price of those lands
when sold, less six per cent for management, shall
form part of the Common School Fund and be accounted
for by Ontario as such. I say less six per ceat,
though an Order-in-Council of the twenty-third June,
eighteen hundred and sixty, authorized a charge of
twenty per cent, because six is the amount fixed by 16
Vict. chapter 159 and by section 7, No. 2 of chapter 26
of the Consolidated Statutes of Canada, and that an
Order-in-Council could not change the law. The
Treasurer of Ontario admitted in his speech above in
part quoted, that the statutory allowance only could be
charged.”

“T do not think, either,that though the investment of
part in debentures of the Quebec Turnpike Trust was
not one authorized by the law, that the late Province
of Canada can be made responsible for the same. The
dealings of the province bound its two successors, the

Provinces of Ontario and Quebec, and they have all

along since recognized those debentures to be what
they were considered by the late Province of Canada,
that is as so much to be deducted from the amount
réceived by the Province of Canada on account of the
Common School Fund and as an absolutely valueless
asset.” '

~“ Quebec cannot be made responsible for the same
from the decision of the Privy Council in the case of
‘Belleaw et al v. The Queen (1), that the bearers of the

(1) 7 App. Cas. 473.
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debentures of the Quebec Turnpike Trust had no other 1897
recourse for their payment than against the trust.” THE
“While on this subject, I may say that I entirely og%);;igo
concur with the opinion expressed by my brother anp rage
arbitrators at the argument, that the provinces have no OER%;?;;O
recourse against the Dominion for the interest on said Tog
debentures which it appears could have been partly Doumron
collected. Barring all other reasons, the two provinces °* CA_NADA’
having, by their dealings, concurred in the opinion that Cc{;MTgN
the debentures were valueless, could not afterwards, SCHOOL
without notice to the contrary, and a request that the ¥ Lan o
debentures themselves or the interest on the same —
should be collected, pretend that the Dominion was
responsible for either.”
‘“The claim which the counsel for Quebec qualified
as a ‘“New Aspect” is the addition to the Common
School Fund of the amount from the sales of Crown
lands by the Province of Ontario and Quebec since
Confederation required to form, with the net proceeds
of the school lands and the net proceeds of the public
lands sold from the twenty-seventh of May, 1850, to
the first of July, 1867, a capital sufficient at six per
cent to produce an annual revenue of $400,000. It
1s founded on section 2 of the Statute, 12 Vict. ch.
200, which is in the following terms: ‘All moneys
arising after the twenty-seventh of May, 1850, from the
sale of any public lands of the province, shall remain,
or be set apart as part of the capital of said school
fund until the same is sufficient at the rate aforesaid
(six per cent) to produce the said sum of $400,000.’
“The Government of the late Province of Canada
never carried that law into effect. It did not credit
the Common School Fund with the proceeds of any of
the public lands, but it furnished every year the whole
of the $200,000 which the school law required to be

applied for the establishment and maintenance of Com-
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1897  mon Schools, not only without charging any part of it

Tae  against the revenue of the school fund, as directed by
05%’:;?;‘50 law, but adding quarterly interest to the same. Quebec
anp tHE could not, and does not complain of what was done in
PROVINCE . .
oF QUEBEC that respect by the late province, but it wants us to award
Tog that the Common School Fund must be credited out
Doumvion of the price of public lands sold by Ontario and Quebec
OF OANADA- since the first of July, 1867, with the amount required
Cg?n:gn to make, with the price of the school lands sold, the
Scmoor,  value of those unsold and the price of the public lands
Flili];;:D sold from the twenty-seventh of May, 1850, to the first of
—  July, 1867, after deducting a percentage for adminis-
tration, a sum of $6,666,666.66.”
“Ontario contends that the sale of lands in 12
Vict. ch. 200, comprises the lease of lands for cutting
wood. I do not think so. The license to cut wood,
though renewable, were made for one year only, and
conveyed no proprietary rights in the soil. They
were, as they expressed it, but a permit to cut timber
{12 Vict. ch. 80, sec. 1, and Consolidated Statutes of
Canada, ch. 28, sec. 2,) which when cut, was the pro-
perty of the licensee.  His license even contained a
condition that lots thereafter licensed to settlers would
be excepted from the limits in which he was author-
ized to cut. The amounts received from the licensees
to cut timber being excluded, the price of the public
lands sold from the twenty-seventh of May, 1850, to
the first of July, 1867, together with the price of the
school lands sold and the value of those unsold, did
not, after deduction of percentage for administration,
amount to $6,666,666.66,” ' '
“ButQuebec has never urged what is now, and for the
first time presented by its counsel as a “ New Aspect.”
It has always limited its claim to the part of the Com-
mon School Fund in the hands of the Dominion to the

balances due on the first of July, 1867, by the pur-
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chasers of Common School lands, and to the proceeds 1897
of those lands sold since and the value of those unsold.  Tam
This is admitted by its c.ounsel, and the fact that they Oflg’g‘fgfo
lay that part of its claim as a “New Aspect” is of anp THE

itself a substantial acknowledgement that the province OI:‘R&;?;EEC
which they represent adopted the dealings of the Gov- Tog
ernment of the late province in relation to the proceeds Dominion
of the Crown launds, and consented that they should oF CaNapa.
continue to be dealt with as previous to Confederation. Cgﬁgg}:
This is made the more apparent from the fact that Scmcor
Quebec during the twenty-five years which have Fi‘i’;]‘;:n
elapsed since it became a distinct province has not ——
kept a separate account of the proceeds of its Crown

lands but has continued to merge them in its Consoli-

dated Fund, and to deal with them as part of the same.

Section 2 of 12 Vict. ch. 200, affected the lands of the

whole Province of Canada, and, if the lands which

section 109 of the Imperial Act made the property of

Ontario could still be subject to the completion of the
$6,666,666.66, amount required to complete the
Common School Fund, those which by the same Act

were made that of Quebec, were also subject to it.

And the agreement, clause 8 (i), should have joined

Quebec to Ontario when it stated that in the ascertain-

ment of the amount of the principal of the Common

School Fund, the arbitrators were to take into con-
sideration not only the sum held by Canada but also

the amount for which Ontario is liable and the value

of the school lands not yet sold. The exclusion of

Quebec shows plainly that the liability of Ontario was
intentionally limited to the price of the school lands,

as otherwise Quebec would have been liable for the

price of its lands sold since the first of July, 1867,
required, with those sold by Ontario after that date,

to make up the above mentioned capital of the said

Common School Fund. I take it, therefore, that the
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submission clearly excludes from our consideration
what Quebec has presented as a “New Aspect.”

“The counsel for Quebec have not urged before us
the claim against the Dominion for interest on col-
lections not remitted by Ontario or moneys uncollected
by that province. We have not to concern ourselves
about it, save perhaps to adjudicate by the award that
there is no liability in the Dominion on that score.”

“ As to the division of income, the assets in the
fourth schedule of the Imperial Act were not the
only ones which had to be divided between Ontario
and Quebec. There were others as well as pro-
perties and credits of the late province which
were common to the two sections of that pro-
vince and which, atter the loss of its distinct exist-
ence, remained the joint property of its successors,
Ontario and Quebec. Amongst others of that de-
scription were the Common School Fund, the credits
of which formed part of that fund, and the lands
which had been appropriated to the fund, and which

‘the Act of Confederation had assigned to Ontario

subject to the trust with which they were affected.

That fund, as well as all other joint properties or

-assets which the Confederation Act did not assign to

the Dominion or specially to either Ontario or Quebec,

‘were to remain in the possession of the Dominion until

they were either divided between, the two new
provinces or regularly made over to one or the other.”
“But though the possession of the fund remained
with the Dominion until divided, the property of the
same passed directly from the Province of Canada to
its two successors, who hold it jointly. From the first
of July, 1867, the Common School trust was the
property of both Ontario and Quebec in the propor-
tion of their respective populations, until a regular

‘division should have changed that proportion.”
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“ The Common School Fund had been created for a 1897
purely local service—the maintenance of Common  Tgg
Schools. That service after Confederation devolved O?S’;;igfo
on the Provinces of Ontario and Quebec, within whose axp THE
jurisdiction it fell. The Dominion Government had OER&E%EEC
no jurisdiction in the matter, could not continue it, or 2.
dispose of it. It was bound to hold it until divided Domvion
between the two provinces and, until then, to give or C_M_I_ADA'
each province annually what on the first of July, C(I,;MT;N
1867, apppeared to be the share of each province in the Scroor
income produced by the fund. But the fund itself Fi’i‘;;ﬁ”
could not be left in abeyance, or its administration ——

continued. It had to be divided and handed to the
provinces in the proportions of their population at the

preceding census, or perhaps in the proportion deter-
mined by the arbitrators. The law made this clear
and it was so understood generally.”

“In the statement of assets, which was prepared
for the arbitrators, it is expressed as appearing that
the part of the fund which had been allowed to
accrue before Confederation should be divided as the
grants were divided which should have been charged
against it, viz. : according to population. In the prin-
ciples upon which all transactions since the thirtieth
of June, 1867, were to be introduced into the settle-
ment of affairs of the late province, it is stated that
‘the lands in each province were surrendered to them
subject to existing trusts, and the Dominion is bound
to see that the trusts are executed.” A very large
sum, upwards of $1,700,000.00, remains outstanding on
sales of Common School lands, situated in Ontario,
but in which Quebec has a joint interest, and the
apportionment of this asset must be left to the
arbitrators. In the principles upon which the state-
ment of affairs of June 80th, 1867, was to be revised in
preparation for the arbitration between Ontario and

41
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Quebec, we also find, ‘ but as Ontario and Quebec have
a joint interest in the Common School Fund, the
investments for that fund and the accrued interest
thereon must be handed over to Ontario and Quebec
conjointly, to be dealt with by the arbitrators.’

“In the suggestions by Mr. Langton, Auditor Gene-
ral, speaking of the Common School Fund, he says:
‘As the educational grants, which ought to have
been charged against this fund so far as it would bear
them, have always been distributed according to popu-
lation, the fund ought to be similarly treated, and
would give to Ontario $964,940.27, to Quebec $768,-
284.20, unless indeed the population, as it is presumed
to have stood at the date of the Union, be assumed as
the basis.’ '

“The treasurer of Ontario did not, in December,
1868, contemplate that the School Fund ¢ would remain
as a trust in the hands of the Dominion.” Writing
on the fifth of December, 1868, about the Trust Funds,
which the then Minister of Finance proposed to keep
on paying five per cent, and mentioning specially
amongst others the Common School Fund, he wrote
(Canada Sssional Papers, 1869) : ‘I do not think the
Government of Ontario have any authority to deal
with these funds as you propose. Its action would
be wltra vires. If the people of Ontario should decide
to have these funds invested it may be, and most
likely would be, that they could invest them in good
security at six per cent. Your Government owes these
moneys. Instead of paying the principal you. propose
to pay five per cent in perpetuity. I am not pre-
pared to say the people of Ontario will accept this
proposition. As these funds are for public purposes,
it may be that Ontario and Quebec may sweep them
away altogether and merge them in the general rev-
enues of the provinces, and provide, by annual grants
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or otherwise, for the object contemplated by the crea-
tion of these special funds. By doing so it would
save much labour and many complications.’

‘“At a subsequent conference, to be found in the
same papers, he renews his objection to leaving the
‘Common School and other funds in the hands of the
Dominion.

‘It was to put an end to the joint ownership and
joint liability of the Provinces of Ontario and Quebec
that section 142 of the Imperial Act enacted: ‘The
division and adjustment of the debts, credits, liabili-
ties, properties and assets of Upper Canada and
Lower Canada shall be referred to the arbitrament
-of three arbitrators, one chosen by the Government
of Ontario, one by the Government of Quebec, and
-one by the Government of Canada.’

‘“This section contains the extent and limit of the
powers of the Arbitrators. They could adjust and
divide ; they could do nothing else without exceeding
their authority. They could not decree that the joint
property of the two provinces should forever remain
undivided and be held conjointly by them in per-
petuity. They could not create an everlasting trust
and charge the Dominion with its execution. They
could not, as they have done, assign a portion of the
‘Common School Fund to one of the Provinces and
direct that the rest should remain forever undivided
and be transferred, or made over in trust to the Domin-
ion which they charged with its execution. This was
neither a division nor an adjustment of the joint pro-
perty of the provinces. Adjust may have a larger
meaning than divide; but it cannot be extended
‘beyond regulating the accounts, putting them in order,
making them accurate and conformable to the existing
rights. In awarding that three-fourths of the Com-
amon School Fund should remain in trust in the hands

a1}
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of the Dominion to be by it invested and the proceeds
paid by that Government in certain variable propor-
tions to the provinces, the arbitrators were exceeding
their authority, and what they did was wltra vives.
This has struck one of the counsel for Canada, Mr.
Ritchie, who, speaking on the interest question, re-
marked that the arbitrators had no such powers.
Mr. Justice Burbidge seems to have been so im-
pressed at the argument, and it is plain that they had
not. The consequence of having so exceeded their
authority was to make their award in relation to the
part of the Common School Fund in the hands of the
Dominion and the uncollected pi‘ice and interest of the
lands set apart for the maintenance of Commeon
Schools whether sold or wunsold, a nullity. Their
award so far was ineffective and could be resisted
when it came in force. These are the expressions of
the Lord Chancellor about what is wultra vires in the
argument before the Privy Council. Speaking of what
the arbitrators were alleged to have done in excess of
their authority, he expressed himself as follows : ‘ These
gentlemen were executing a Parliamentary power. It
is not as if it was a private arbitration under a private
instrument. Either this was within their power or
was not. If it was not within their Parliamentary
power, it goes for nothing.’ And further still, “‘there
is a certain thing to be done under a certain Act of
Parliament by particular individuals named. If they
do anything more than they are authorized to do, it
cannot have any possible effect.’

“The Government of Canada, though it has paid
half-yearly to the provinces the interest on the amount
belonging to the School Fund which it had in its
hands, cannot be said to have accepted the trust so
thrown upon it; but, even supposing that it did, its
acceptance could not have made valid what was void,
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nor made effectual against Quebec, which was one of 1897
the parties interested, an unauthorized and illegal Trp
award to which it had not consented, and the object of PROVINCE

oF ONTARIO
which was to keep it in a kind of tutelage so far as the anp TE
ProvINCE
» .
School Fund was concerned. OF QUEBEG

“The judgment of the Privy Council in 1878 has o
often been alleged as confirming the award of 1870, Domnron
and barring any objection to this award. But a refer- " Cﬂ“’“‘
ence to the case submitted by the provinces, to the In e

. . . CommoN
-question which that tribunal was called to answer, to Scaoor
the answers it has made and to the pamphlets con- Fiﬁgg‘:p
taining the argument before it, will make it evident —
that the Privy,Council did not pay attention to the
objections to the award which were not specifically
raised injthe case; and confirmed the same upon the
questions propounded in the said case without in any
way considering the objections, which Mr. Benjamin
had invoked against the paragraphs 7,8, 9 and 10
of the award.”

“ The making,and publication of their award was the
exhaustion of the powers and authority of the arbi-
trators. They could not afterwards correct it, nor com-
plete it by providing for what they had omitted.
Appointed as we are to determine and award, amongst
other things, all matters of accounts between the
Dominion and the Provinces of Ontario and Quebec,
and between these two provinces, we have to examine
the statutes and the first award ; and, if we find that
any part of the award is null or void, we must proceed
to the determination of said accounts as if that part of
the award did not exist.”

‘“The paragraphs already mentioned, namely, 7, 8, 9
and 10 of the award of 1870, being void for excess of
authority, they are inoperative, and the school trust is
and has always remained, since the first of July, 1867,
the joint property of the Provinces of Ontario and
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' Quebec, and has ever since that date been held by

them, absolutely as they then did. The income or
interest which the fund produced had therefore to be
divided between them "in accordance with their
respective rights at that date, that is, in proportion to
their population, as ascertained by the then previous
census, which was that of 1861.”

“ The division had to be complete and final, inde-
pendent of any ulterior action. On that point I can-
not do better than cite the opinion expressed by the
late Mr. Gray, Dominion arbitrator: ‘ The powers of
the arbitrators will close with their award, and
that award must be so made that it can stand en-
tirely per se, and not be dependent in any way upon
ulterior action by either of the parties to the arbi-
tration. It must give the asset, it must assign the
burden—clear and unequivocal, whatever it may be,
the asset must become the undoubted property,
and the debt the undoubted burden of the one
province or the other, as the case may be.’ (Quebec
Sessional Papers, 1870, No. 11.)”

“This is a correct definition of the duties of the arbi-
trators under sec. 142 of the Imperial Act. I cannot
understand how the two of them, who must have
drawn the award, came to do quite the reverse with
the Common. School Fund; and that, instead of
dividing it, as the law directed, and giving to each of
the two parties an undoubted property of its share,
they decided that the fund be left in the hands of a
third party forever, and the interest only be paid in
variable portions to each of the two owners of the
fund.” :

“Their award, so far as the Common School Trust
was concerned, had no finality, which is an essential.
element to the validity of all arbitrators’ award.
Russell on Awards, 7ed. part II, ch. 5, sec. 4; Randall v.
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Randall, (1) ; Ingramv. Milnes, (2) ; Smith v. Wilson, (3); 1897
Biear v. Harradine, (4) ; Williams v. Wilson et al. (5). TaE

“ Russel cites adecision inan annonymous case, which Oﬁ’g’;ﬁg‘;‘o
is to be found in Dyer, p. 242a. That decision seems to Axp THE
me to be especially applicable to the case beforeus. It O?%?;::c
is that of a reference respecting the right, title, interest e
and possession of a certain parcel of land, where the Dowminton
award, instead of awarding the property in the land, O_iN_Am‘
only gave a profit out of it. It is precisely what has Cg;; M
been done with the Common School Trust by the award Scroor
of 1870. That this award, so far. was not final, is Fﬁg;;”
rendered more than apparent by the legislation that —
the Dominion and the two provinces have been obliged
to originate for the division of that trust. Canada, 57
Vict., ch. 8; Ontario, 57 Vict., ch. II; Quebec, 57 Vic.,
ch. 8.”

“I am of opinion that, if the arbitrators had not
exceeded their powers and jurisdiction as I think they
have, their award on the Common School Trust would
be defective and void for this last reason, want of
finality ; and that we should award. as I have already
mentioned, that the income or interest produced by
the School Fund should be divided irrespective of
what the award of 1870 pretends to have ordered, and
according to the population of Ontario and Quebec in
1361.”

“ N B.—By sec. 3 of the British North America Act,
1867, the Dominion of Canada was to come into exist-
euce on the day fixed by a proclamation of Her Majesty.
That proclamation was issued on the 22nd May, 1867,
and fixed the first day of July, 1867, as that on which
the three Provinces of Canada, Nova Scotia and New

Brunswick, should be united and form the Dominin%

(1) 7 East 80. (3) 2 Ex. 327.
(2) 8 East 444. (4) 7 Ex. 269
(5) 9 Ex. 90.
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of Canada. - Paragraphs 7 and 9 of the award of 1870
profess to deal with the Common School Fund as held
on the 80th June, 1867, by the Dominion of Canada.
But the Dominion had then no existence, and did not
hold thie Common School Fund, which, at that date,
was still held by the Province of Canada.”

“There is a very wide difference between annulling
the first award and finding that it is on its face null
for being wltra vires—as I think it is for dealing with
the School Trust otherwise than directed by law,
which empowered the arbitrators to divide and adjust
and not to maintain itin division forever and to create
a trust in relation to the same. If so doing was wlira
vires, the award is, in the words of Lord Cairns, already
quoted in my memoranda, ineffective and without
any possible eflect, goes for nothing and can be
resisted, and we must treat it as such not for extrane-
ous matter but for matters appearing on the face of it.”

“1 admit that we must, in that case, consider the
Common School Trust as it was at Confederation, that
is a Trust Fund for the benefit of the Common Schools
of Canada, in which the two sections of that province
named in the statute were then interested to the pro-
portion of their population at that time. The law
especially mentions the twodivisions Upper and Lower
Canada (sec 5, C. 8. C. c. 26) as the divisions of the pro-
vinces to which the income of the Fund must be
apportioned, and therefore the schools for the main-
tenance of which the trust was created were the
schools of Upper and Lower Canada. The B. N. A.
Act, 1867, changed nothing in that law and in the
right of the two sections, or rather of Upper and Lower
Canada whose names it has changed to those of Ontario
and Quebec.”

*“The trust was absolutely for local or provincial pur-
poses and therefo‘re ceased to be under the disposal of



VOL. XXVIIL] SUPREME COURT OF CANADA. 649

the Governor-General, whose duties, so far as provin- 1897
cial matters were concerned, devolved on the Lieuten-  Txw
ant-Governor of each province.” og’g’;;igfo
“But it had first to be divided as a common fund A~D THE

and if it hasnot yet been legally divided, it is still in OER(%?;I;&
common ; and, called to establish its amount, we must T“E’['E
do so taking it as it was on the first of July, 1867.” DoMINION
“The lands had, under the law, been set apart for the °° Canapa.
maintenance of Common Schools in the two sections C(I);MSN_
of the province ; such was their destination. It mat- Scrmoor
tered not where they were situated, they were affected Fﬁ%ﬁsp
by the object for which they had been so set apart, and —
which was a trust existing in respect of them ; and
the successor of Lower Canada, Quebec, was one of the
two beneficiaries who had an interestin the same (sec.
109). Section 129 did for the laws in force in Canada
before Confederation what secs. 189 and 140 did for the
proclamations. C. S. C., ch. 26 remained in force and
applied to Ontario and Quebec as it had applied, before
the first July, 67, to Canada and its two divisions,
Upper and Lower Canada.”
“The Legislature of the Province of Canada had made
the trust perpetual; but it could have altered the law
and ordered its division between Upper and Lower
Canada. It could even have putan end {othe trust and
declared its extinction. The division of Canada into
the two provinces by making it the distinct and separ-
ate property of Ontario and Quebec, did not affect its
perpetuity, which remained an obligation on each pro-
vince so long as it did not legislate otherwise. But as
it was theirs, the arbitrators had no authority to award
that it should remain in the hands of a third party
forever.”
“If the first arbitrators had exercised the powers
which the law had vested in them, that is divide and

adjust the trust, they could have assigned to Ontario a
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1897 much larger share than to Quebec; but as they have

Tee  assumed an authority which had not been conferred

oﬁ‘g’;’;igfo on them, the whole of their award on that Trust Fund
axp taHE is null and thereby without possible effect.”

OI;.ROQVS:EEC “T have already expressed that the fact that part of
Tgm " the trust consisted in lands in Ontario, which were
Domivton made the property of that province subject to the trust,
LOF 9_“‘_me' offered no obstacle to the division, as what was to be
C(I)';JSN divided was the proceeds of the lands and all that was
Scroor required for an eftectual division was to award that
Fﬂg:gf P Optario should account to Quebec for a determined pro-
—  portion of the price when realized.”

“Tt seems to me that the cases of legacies to bodies
which had ceased to exist at the death of the testator
have no analogy to the case before us. Legacies take
effect at the death of the testator, and as if made on '
that date. If the name legatee had previously lost its
existence, there is nobody to réceive the gift which
returns to the general representative of the estate.
But if the body to which the legacy was made had
still its existence at.the death of the testator, it
received the gift, and its separation afterwards into
two distinct bodies does not revoke the gift or deprive
each of its.share of the same, especially when each of

" the two continue the work which the legacy was
expressly made to help.”

“ The statute created the trust for the maintenance of
Common Schools in Canada, but directed that its
income should be divided between Upper and Lower
Canada, nominally, (C. S. C. c. 26, s. 3,) for the support of
Common Schools in each, which is equivalent to the
trust being made for both. It had been carried into
effect for a number of years previous to the two
sections of the province being divided, and their
names, and nothing but their names changed. Even

‘in case of a legacy the mere change before the death of
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the testator of the name of the legatee would certainly = 1897

not deprive it of the gift.” Tz
“Ifin establishing the amount of the school fund in o?g);ﬂgfo-

the hands of the Dominion we deduct the $124,000, AaND THE
which, in the accouuts submitted to our review, are 053‘3;?;;0
deducted therefrom for improvement fund, we decide 7=
thereby that Ontario is entitled to that much for the Dowmmion
improvement fund, and we therefore pass upon a matter oF CANADA..
which is specially excluded from our jurisdiction by CI” e
OMMON
the reference.” ScHOOL

“If the arbitrators had divided, as they were directed Fﬁgl‘;‘: >
‘to do, the Common School Trust Fund, however —
unjust the partition would have been, they would
have acted within the scope of their jurisdiction, and
their award, so far, would have on its face been legal ;
but called upon to adjust and divide that trust, they
have chosen to award as to most of it what they had
no authority to do, and in that, have exceeded their
jurisdiction and made their award a nullity not only
as to the part of it which is wltra vires, but as to the
whole of that trust fund, as well as the amount of one
hundred and twenty-four thousand dollars as the rest.
The nullity of an award as to one point affects and
nullifies the whole decision as to the other questions
or subjects connected therewith, as admitted by the
Lord Chancellor in the argument before the Privy
Council.” ‘

“The Common School Trust was one complete asset.
The other assets could be separated from it, and there-
fore, the 'award as to the others was not affected by
the illegality of the same as to the school trust. But.
no part of the school fund or trust could be separated
from the others. It was to be adjusted upon or divided.
in its entirety as one. It is upon that ground that I
find null the deduction of $124,000, as well as the other-

deduction for improvement fund, and the whole of’
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their award so far as it extends to the subject of the
Common School trust.”

BurBipGE J.—His Lordship cited the matters re-
ferred and the statutes appointing the arbitrators and
proceeded as follows:

“Now, it is to be observed that the arbitrators are
given authority, among other things, to determine all

‘questions relating to or incident to the accounts

as rendered by the Dominion to the provinces up to
January, 1889 (Par. 2) (¢) and (c), and to ascertain the
amount of the principal of the Common School Fund,
taking into consideration the sum then held by the
Government of the Dominion of Canada (Par. 3) (k)
and (¢) ; but subject te this limitation, that the ques-
tions respecting the Upper Canada Improvement Fund
are not to form any part of the reference.”

“ Turning now to the accounts rendered by the
Dominion to the provinces up to January, 1889, the
first mention I find of the Common School Fund is
at page eight, Schedule A of Exhibit V, or No. 56,
where it is stated at the sum of $1,733,224.47, which
it is conceded on all sides was at the date of the Union
the amount of the fund, including therein the sum of
$58,000 invested in the Quebec Turnpike Trust De-
bentures, and also a sum of $29,580, arrears of interest
on such debentures, which at the time were considered
to be valueless. Then we find the fund mentioned
again - in Schedule A of the same Exhibit at p. 43,
where, in the Ontario and Quebec subsidy account,
the provinces are credited with interest on the Com-
mon School Fund, the first credit being of an amount
of $41,141.11 for a half year’s interest due January 1st,
1868; thatis, one half year’s interest at five per centum
upon a sum of $1,645,644.47, the balance of the fund
mentioned after deducting the amount of the Quebec
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Turnpike Trust Debentures, and accrued interes:. 1897
Some of the other credits of the half year’s interest on  Tag
the fund, as given in this account, are stated at amounts F20VINCE

] oF ONTARIO
in excess of that mentioned, but the reason Lherefor anNp THE

and the error have been explained, and not being OI;R%Z;I,?;;

material to the question now before us need not be >

further referred to.” : : DoMINION
“Tn Schedule C. of the same Exhibit, page 102, the °* (_J_A_N_ADA'

Common School Fund is stated in the account in the In e

. CoMMON
following manner : : SCHOOL
‘Common School Fund............ccccvevieens $1,738,224.47 F%ﬁi{g“

Less Investments:
Quebec Turnpike Trust........... $53,000.00
Arrears of Interest on Turn-
pike Trust....ccceerieneninnnins 29,580.00 87,580.00

$1,645,644.47°

‘“ At page 121 of the same schedule, in a statement of
the Province of Ontario account, the province is credited
with the Upper Canada Improvement Fund, amount-
ing to $124,685.18. This sum of $124,685.18 is an
amount which, by the award of the third September,
1870, was deducted from the Common School Fund as
held by the Dominion at the date of the Union. In
the same statement of account, at page 123, in the Pro-
vince of Ontario account, the province is credited on
the thirty-first day of December, 1867, with its share
according to population, of one half year’s interest on
the Common School Fund, stated to be $1,520,959.21 (it
should be twenty-nine, not twenty-one cents), and at
page 139 the Province of Quebec is credited with its
share of the interest, the amount of the fund being
stated at the same sum or figure. Like entries respect-
ing the Common School Fund, the Upper Canada
Improvement Fund, and the amount of the former fund
on which the Dominion credited the provinces with
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1897 interest will be found in other exhibits. These state-
Taz  ments present this difficulty, that in one place we
»o}r?lg);'ﬁgfo find the amount of the Common School Fund stated
ggvgicEE at $1645,644.47, without any deduction for the
or Queeec Upper Canada Improvement Fund, while in two
TQ'E other places the fund is stated at: $1,520,959.21,
Dommvion the balance of $124,658.18 being credited to Ontario
or (ﬁf_Am' as part of the Upper Canada Improvement Fund.
Cc{ZnZ(e)N Now, but for the limitation as fo the matters re-
Scroor ferred, contained in the fifth paragraph of the Agree-
Fiﬁqﬁg ® ment of Submission, the arbitrators would without
—  doubt have authority to correct this discrepancy in the
statements of the accounts, according to their view of

what the rights of the parties to the reference. are.

The parties have, however, agreed that the questions
‘respecting the Upper Canada Improvement Fund are

not at present to form part of the reference, sub]ect to

 the reservation by Ontario of any of its rights to main-

tain and recover its claims, if any, in respect of the said

fund. The reservation was, it is admitted, made at

the instance of Quebec. In the proposals set out in

. the Order-in-Council of the twelfth of December, 1890,
mentioned in the Agreement of Submission, it was

stated that the outstanding question as to the Upper

Canada Land Improvement Fund was not to form part

of the reference unless the Quebec Government there-

- after consented to include the same. There were at

the time two questions relating to this fund. One

had to do with the deduction from the Common School

Fund of the sum of $124,658.18 made by the award of
September, 1870, and the further deduction of twenty-

five per cent which the Province of Ontario was thereby
authorized to make from any moneys collected after

June thirtieth, 1867, on School Lands sold between

the fourteenth of June, 1853, and the sixth of March,

1861 ; and the other was aclaim made by Ontario that
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the Upper Canada Improvement Fund should be
increased by a further sum of $101,771.68, representing
one-fifth of the receipts from Crown lands sold between
the dates mentioned. The first question had been
dealt with by the arbitrators appointed ander the
142nd section of The British North America Act, 1867,
and the other had never been passed upon, and was, I
think, the “outstanding claim” that it was in
tended to exclude Quebec had nothing to lose but
everything to gain by bringing again into debate
the question that had in the earlier arbitration
been determined against it. The credit to Ontario
of the sum of $124,658.18 on account of the Upper
Canada Improvement Fund was one of the items
of the accounts which in express terms were refer-
red to the arbitrators “to be determined upon.”
Then we have seen that the arbitrators are em-
powered to ascertain and determine the amount of
the principal the Common School Fund and in doing
so to take into consideration not only the sum then
held by the Government of the Dominion of Canada,
but also the amount for which Ontario is liable. But
how is that to be done without either including or
excluding the deduction for the Upper Canada Land
Improvement Fund? Either there is such a fund, con-
sisting so far as the moneys are in the hands of the
Dominion of Canada of a sum of $124,658.18, or there
is not; and either the Province of Ontario is liable for
the total of the sums collected from school lands, less
six per cent for management, without any deduction
for the Upper Canada Improvement Fund, or it is not;
and when we determine that liability, we must, from
the necessity of the case, either make or not make the
deductions. So, for myself, I should, if it had been
necessary, have been prepared to hold, and so far as
it may be necessary I am prepared to hold, that inci-
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dentally we have jurisdiction to deal with the Upper
Canada Land Improvement Fund so far as that fund
depends upon collections arising from the sale of school
lands. However, for Ontario and Quebec both, it is
contended that the arbitrators have no such jurisdic-
tion, it being in substance argued for Ontario that the
result is that the arbitrators must take the “sum”
mentioned in clause ({) of the third paragraph of the
Agreement of Submission, as then ‘“held by the Gov-
ernment of the Dominion of Canada,” to consist in the
first place of the amount of $1,520,959.29 mentioned in
the accounts, leaving the balance of the $1,645,644.47
to be credited as it is in the accounts to the Province
of Ontario as part of the Upper Canada Land Improve-
ment Fund ; while for Quebec it is contended that the
whole of the sum of $1,645,644.47 should be credited
to the Common School Fund. Now, if we adopt the
latter view, we must strike out of the statement of
accounts submitted to us the amount of $124,685.18
that has been credited to Ontario, and add that sum to
the $1,520,959.29 at which in that part of the accounts
in which the statement has any effect upon the results
the amount of the Common School Fund has been
stated. That clearly is to deal with and pass upon the
subject of the Upper Canada Improvement Fund. I
do not forget that the learned Chief Justice of Quebec
suggests that we could state the amount of the Com-
mon School Fund at the larger sum with an intima-
tion that we had not determined whether or not
any deductions ;should be made on account.of the
Upper Canada Improvement Fund. But that, it seems
to me, is to refuse to exercise our authority. That is,
not to ascertain and determine what the amount of the
Common School ¥und is, but to decline to determine
such amount. And even if some such an expedient
were open to us with reference to the $124,685.18,1 do
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not see how it could avail us when we come to deter-
mine the amount for which Ontario is ‘liable’ On the
other hand, if we adopt the contention put forward on
behalf of the Province of Ontario, it will not be
necessary to make any changes in the items now in
question in the accounts submitted, or to do or
say anything with respect to the Upper Canada
Improvement Fund, except to leave it in the statement
of accounts where we find it. Wherever in the ac-
counts submitted the Common School Fund is stated
at $1,645,644.47, it is so stated as one of the items of a
balance sheet, and to show at what the Commou
School Fund stood as a liability at the union of the
Provinces of Canada, and the result is all the same,
whether it is so stated dt the sum mentioned or
whether it is divided into two parts, and one given as
the amount then due to the Common School Fund,
and the other as an amount owing to the Upper
‘Canada Improvement Fund. I amn of opinion, there-
fore, that in determining the amount of the Common
School Fund, we must start out with the sum of $1,-
520,959.29 which we find that the Dominion held for
the two provinces, and on which we find them credited
with interest in the accounts submitted to us.”

‘“ Before leaving this part of the case, I wish, however,
to add that whatever view may be entertained as to our
authority to deal with the matter, I think the deduc-
tions from the Common School Fund made by the
award of September, 1870, and those thereby author-
ized to be made on account of the Upper Canada Land
Improvement Fund, were under all the circumstances
of the case, just and proper deductions. The Com-
mon School Fund has had the benefit accruing to it
from the sales of the land being made on the under-
standing that one-fourth of the proceeds would be set
apart to make roads through such lands and other im-

42
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provements for the settlers, and it was only common
fairness and honesty to give effect to that understand-
ing. I agree with the learned Chief Justice of Quebec
that the question as to whether or not in making and
authorizing such deductions, the arbitrators exceeded
their powers, is not concluded by the judgment of the
Judicial Committee of the Privy Council in respect to
such award. Their Lordships, in answering in the
affirmative the question as to whether the award was
valid or not, were careful to confine their answer to
the ‘objections made to the award in the special
case;’ and it is clear from the notes of the argument
that the question as to whether or not the arbi-
trators had exceeded their powers in dealing as
they did with the” Common School Fund, was not
thought to be one of the objections made to the
award in the special case. But I cannot, for my-
self, see wherein, in making such deductions, the
arbitrators exceeded their powers. It may be that
in so far as the award may be taken to place the.fund
in the hands of the Dominion for all time, the arbi-
trators exceeded their powers, but that would not
avoid the award in respect of matters within their
powers if the view of their status and position sug-
gested by the Lord Chancellor in 1878 should prevail.
During the argument of the special case stated on the
award and matters incident thereto, he gave expression
to the view that the arbitrators were persons executing
a ‘“ Parliamentary power ;” that they were called arbi-
trators in the statute because they must have some
description ; that it was not the same as a private

~arbitration under a private instrument; and that if

what they did was not within their parliamentary
power, it went for nothing, but if it was within such
power, there was no objection to it.”
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“On the 11th January, 1889, by an arrangement 1897
between the Province of Ontario and the Dominion of  Tmg
‘Canada, the province was debited with, and the Com- PROVINCE

i 3 oF ONTARIO
mon School Fund credited with, an amount of $925,- axp mrHE

625.63, that Ontario admitted to have in its hands as 0?3”,,‘;‘330
arising from collections made in respect of sales of >

‘School Lands, and on the 19th of April, 1890, Ontario Dominron
was in like manner debited with, and the Common ** Canapa.

‘School Fund credited with, a further sum of $11,108.70. _In re
. - CoMMON

These two sums are, in determining ‘the sum held by Scmoow
the Government of the Dominion of Canada’ on the F(ﬁg]ﬁ”
31st day of December, 1892, to be added to the sum of —
$1,520,959.29 before referred to, making the total sum
s0 held at that date $2,457,688.62.”

“The next question to be determined is, ‘the amount
for which Ontario is liable’ to the Common School
Fund. We are not at present asked to state the
amount in figures. That would not be possible with
the materials before us, but we have to decide some
questions preliminary to a final determination of the
amount.

“ And first I agree with my colleagues whose opinions
1 have had the great advantage of reading, that
Ontario is not liable out of the proceeds arising from
the sale of Crown lands, other than the million acres
set apart for that purpose, to contribute anything to
the Common School Fund. I also agree that out of
the moneys collected or received by Ontario on account
of the Common School Lands set apart in aid of the
Common Schools of the late Province of Canada, the
province is entitled to retain six per centum for the
sale and management of such lands. I am also of
opinion that out of the proceeds of the said lands sold
between the 14th day of June, 1853, and the 6th day
of March, 1861, received by the Province of Ontario,
the province is entitled, after deducting the expenses

42% '



660 SUPREME COURT OF CANADA. [VOL. XXVIIL

1897 of management as aforesaid, to take and retain one-
Tez  fourth of the balance of such proceeds for the Upper
ol;}g)n?;fxcx?o Canada Improvement Fund. The Province of ¢ Ontario

AND THR is liable,’ it seems to me, in respect of moneysreceived
or Quesec from the sales of school lands made between the dates
rag  mentioned for the amount collected, less six per cent
Douinion for management, and less twenty-five per cent of the
or EADA' balance; and in respect of moneys received from the
Cc{;bu:;zv sales of other school lands the province is liable for
Scmoor the amount collected less six per cent for manage-
F%:Il:ﬁs ® ment. Where sales of school lands made between
—  June 14th, 1853, and March 6th, 1861, have been can-
celled and the lands resold, Ontario is, I think, liable
for the amount received, less only the six per cent for
management. Of the moneys collected by Ontario
for school lands sold, Quebec alleges that sums
"~ amounting in the aggregate to $9,468.59 have not been
credited to the Common School Fund, and Ontario
claims that certain refunds chargeable against the fund
have also been omitted. I agree, of course, that in
respect of these or any other errors or omissions the
accounts rendered by Ontario of moneys received on
account of the Common School Fund are open to
correction.” ‘
“Then, with respect to the sum invested in the
Quebec Turnpike -Trust debentures and the interest
due thereon, I agree with my learned colleagues that
there is in respect of such debentures no liability on
the part of the Dominion to either of the provinces, or
on the part of Quebec to Ontario. Whatever sums
may be realized from the principal moneys due on
such debentures, or from the arrears of interest. due at
the date of Union should be added to the principal of
-the Common School Fund, and whatever sums may be
-realized from arrears of interest that have accrued due

since the Union should be apportioned between
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Ontario and Quebec in the same proportion as the 1897

interest on the fund is apportioned.” : Trs
“ : : : ProviNce
What I have said covers, I think, all the questions oF ONTARIO
now to be dealt with in respect to the Common School ;ND THE
ROVINCE

Fund, except the claim put forward in the Quebec or Quesre
statement of the case, that the Dominion is liable to T;’a'
Quebec for interest on the moneys that Ontarioshould Dominron
have paid into the fund from time to time. The ques- oF CA_NADA‘
tion is of no practical importance and has not been CgQJSN
pressed and should be dismissed. Whatever sum Scmoor
Ontario is found to owe to the fund as principal Fﬁgﬁ:"
money, should, I suppose, be debited to Ontario in the —
Ontario account as of the 81st of December, 1892, un-

less some other date should be agreed upon, and with

respect to any interest on such fund, that Ontario may

at that date be found liable for, Quebec’s share thereof

should be debited to Ontario in the Ontario account

and credited to Quebec in the Quebec account.”

The Province of Ontario gave notice of appeal from
said award as follows :

“Take notice that the Province of Ontario, under the
provisons of the statutes above mentioned, hereby
appeals to the Supreme Court of Canada from the
award of the arbitrators herein, bearing date -the 6th
day of February, 1896, in so far as the same implies or
declares any liability by Ontario in respect of the
Common School Lands or Fund.”

“And further take notice that Ontario will, on the
hearing of such appeal, limit its contention and except
as to so much of paragraphs 2 and 3 of the said award
as determines the liability of Ontario.”

“First, as to paragraph 2 of the said award, which
states * That the Province of Ontario is not liable out
of the proceeds arising from the sale of the Crown
lands of the Province other than the million acres of
Common School Lands set apart in aid of the Com-
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mon Schools of the late Province of Canada to con-
tribute anything to the said Common School Fund.’
“Qntario appeals against so much of the finding im
the said paragraph 2 as implies that Ontario is under
any liability in respect to the Common School Fund

~or Lands.”

“ Second, as to paragraph 3 of the said award, which
states ¢ That subject to certain’deductions the Province
of Ontario is liable for the moneys received by the
said province since the first day of July, 1867, or to
be received from or on account of the Common
School Lands set apart in aid of the Common Schools.
of the late Province of Canada.’

“Ontario appeals against the finding in the said para-

‘graph 38 of liability of Ontario as thereby decided.”

“ And Ontario asks that the Supreme Court of Canada
declare that Ontario is not liable in respect of the
matters set out in paragraphs 2 and 3 of the said
award, whereby Ontario is declared liable, and that
there is and has been no liability on the part of
Ontario in respect of lands in Ontario known as the
Common School Lands, or in respect of moneys
received or to be received by Ontario from or on
account of Common School Lands.”

“ And Ontario further asks that the said award be
varied accordingly, or otherwise amended as the said
Honourable Court may deem necessary and proper.”

The Province of Quebec also appealed, the notice of
appeal being the following :

“Take notice that the Province of Quebec, under the
provisions of the statutes above mentioned, hereby
appeals to the Supreme Court of Canada from the
award of the arbitrators herein, bearing date the 6th
day of February, 1896, made in respect to the Common
School matter, in so far as such award permits]or
allows any deduction from the amount of the principal
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of said Common School Fund for the Upper Canada 1897
Land Improvement, or Upper Canada Improvement THE

» ProvINCE
Fund. oF ONTARIO
“ And in this respect the Province of Quebec will §ND THE
ROVINCE

contend that under the provisions of paragraph 1 of gr Queseo
the award, the principal of the Fund should be v

THE

augmented by the sum of $124,685.18, and that under Domiion
paragraph 4 of the said award, the amount of twenty- oF Cﬂ“’“

five per centum referred to in the paragraph men- ng n:gn
tioned secondly, should not be deducted.” SCHOOL
Funp anp

“ And the Province of Quebec will ask that the said ~y,,ypgs
award be varied accordingly, and amended so as to ——
not permit of any deductions from the principal of the
said Common School Fund, for any sums for the said
Upper Canada Land Improvement Fund, or Upper
Canada Improvement Fund.”

The following counsel appealed on the hearing of
the appeal :

W. D. Hogg Q.C. for the Dominion of Canada.

Hon. Edward Blake Q.C., Emilius Irving Q.C. and
J. M. Clark for the Province of Ontario.

N. W. Trenholme Q.C., F. L. Béique @ C. and Hon
J. 8. Hall Q.C. for the Province of Quebec.

On behalf of the Province of Quebec a motion was
made to quash the appeal of Ontario from the said
award on the ground that it was limited to the ques-
tion of that province being under any liability at all
in respect of the Common School Fund and Lands, a
question which, it was alleged, was not raised nor
argued before the arbitrators, but came up for the first
time on this appeal. The court reserved judgment on
the motion, and directed the hearing to proceed on the
merits. '

Counsel for Ontario were first heard.

Blake Q.C.—The first part of my task is to
show to your Lordships what was the origin and
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1897  nature of the Common School Fund, and what was
' Twe the situation at the time of the passing of the British
oﬁ“g;;igfo North America Act, in order that one may discern
avp tHE  what effect that statute produces upon the situation,
O?&;f,ffc so existing.
" rm The first statute respecting the fund was 4 & 5 Vict.
Dominton ch. 18, passed on 18th Sept., 1841, an Act to make
or CANADA: frther provision for the establishment and main-

In e tenance of Common Schools throughout the provinces.
CoMMON

ScHOOL It is provided by the second section, that for the
Funp anp
.Larps.

——  Schools in each and every township and parish in this
province there shall be established a permanent fund
which shall consist of such moneys as may accrue
from the selling or leasing of all lands which the
legislature or other competent authority may here-
after grant and set apart for the maintenance and
support of Common Schools in this province.

Then it provides that ““all such moneys as shall arise
from the sale of any such lands or assets, and certain
other monevs hereinafter mentioned shall be invested
in safe and profitable securities in this province, and
the interest of all moneys so invested, and the rents,
issues and profits arising from such lands or estates as
shall be lcased or otherwise disposed of without
alienation, shall be annually applied in the manner
hereinafter provided to the support and encourage-
ment of Common Schools.”

Now, I call attention at the start to that which runs
through the whole of these series of statutes. That is,
that it was a provision by the legislature of one
single province, the province of united Canada, to
provide for the establishment and maintenance of a
system of Common Schools in the province, and that
anything that was beingdone in the way of a creation
of a fund, whether of capital or of income, was for the

establishment, support, maintenance of Common
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purpose of dealing with the Common and Public
Schools set up by, controlled by, and capable of being
moulded by the legislature of that province.

Sec. 8 provides : That for the establishment, support
and maintenance of Common Schools in this province
there shall be granted to Her Majesty annually, during
the continuance of this Act, the sum of fifty thousand
pounds currency, to be distributed among the several
districts in the manner hereinafter provided, and such
sum shall be composed and made up of the annual
income and revenue derived as aforesaid, from thesaid
permanent fund and of such further sum as may be
required to complete the same out of any unappro-
priated moneys which are now raised and levied, or
which may hereatter be raised and levied by the
aufhority of the legislature, to and for the public uses
of this province, and the said annual grant shall be
and be called the Common School Fund.”

I call attention to the fact that, from the start and
throughout, the provision with reference to this fund
was one which, as I shall have to show presently, was
not observed, viz., that the annual proceeds of the
fund, interest and profits of the fund which it was
designed to raise by the sale or rental of lands, were
to be applied towards the payment of a sum of £50,-
000; that at least the grant was to be made up to
£50,000 out of the consolidated fund.

Then the fourth section provides that ¢ it shall be
lawful for the Governor of this province, by letters
patent, under the great seal thereof, to appoint from
time to time one fit and proper person to be super-
intendent of education in this province, and such
superintendent shall hold his office during pleasure
and shall receive such yearly salary not exceeding the
sum of seven hundred and fifty pounds currency as
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the Grovernor may appoint; and the duties of the said
superintendent shall be :—

“71st. To apportion in each and every year, on or
before the third Monday in May in such year, the
money annually granted by the legislature as aforesaid
among the several municipal districts in the ratio of
the number of children over five and under sixteen
years of age that shall appear by the then last census

of the province to be resident within such district

respectively.”

. “2nd. To furnish the Receiver General of the
province for his rule and guidance, with a certified
statement or list of the apportionment of the money
granted by the legislature under the provisions of

"this Act, as aforesaid, among the several districts.

“8rd. To certify the apportionment of the public
money as aforesaid to the treasurer of each and every
of the said districts, respectively, who shall lay
the same before the district council to the end that
each district council may direct, and they are hereby
authorized and required to direct, such a sum to be
raised and levied for the purposes of this Act, and
within their respective districts, over and above all
rates laid for other purposes, as shall be equal in
amount to the money so apportioned from the pro-
vincial treasury.”

The next Act’'is 7 Viet. ch. 9, and it recites once
again : : ‘

“ Whereas it is expedient to make further provision
for the establishment and maintenance of Common
Schools throughout this province, be it therefore
enacted * * Ok that the sum of fifty
thousand pounds annually, now granted by law for
the maintenance and support of Common Scheolsiin
this province, shall, from year to year, be apportioned
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by order of the Governor of this province in council 1897
between the divisions of this province formerly con-  Tax
stituting the provinces o.f Upper and Lower Can?,da, of‘&";ﬁ:fo
in proportion to the relative numbers of the population Axp THE

of the same respectively, as such numbers shall, from OER&?;:,;
time to time, be ascertained by the census next before
taken in each of the said divisions respectively.” DoMIxION
That was a difference in detail, but not in principle. oF CAimA'
The principle of division before had been the number Cg;ﬁ’gn
of children between 5 and 16 in each municipal dis- _Scmoor
trict ; the principle of division now is according to the F}ﬁﬂ;;f °
number of the whole population as ascertained by the ——
census. '
And then there is the temporary provision because
there had been no effectual census in Lower Canada,
that until an effectual census was made in Lower
Canada there should be a fixed division of the fund.
Of course I need not say that that is immaterial,
because censuses were taken, and the permanent pro-
vision came into operation shortly afterwards.
Then, on the 80th May, 1849, the Legislature deter-
mined to increase the amount, and they said it was
desirable that the annual sum of £100,000 should be
raised from the public lands for the maintenance and
“support of Common Schools, “ and that so much of the
first moneys to be raised by the sale of such lands as
shall be sufficient to create a capital which shall pro-
duce the said annual sum of one hundred thousand
pounds at the rate of six per cent per annum, should
“be set apart for that purpose; be it therefore enacted
* * * that all moneys that shall arise from
the sale of any of the public lands of the province,
shall be set apart for the purpose of creating a capital
which shall be sufficient to produce a clear sum of one
hundred thousand pounds per annum. which said
capital and the income to be derived therefrom shall
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form a public fund to be called the Common School
Fund.”

~ Then they provided by the second section, “ that the
capital of the said fund shall from time to time be
invested in the debentures of any public company or
companies in the province, which may have been
incorporated by an Act of the Legislature, for the con-
struction of works of a public nature, and which said
company or companiesshall have subscribed their whole
capital stock, paid up one-half of such stock and com-
pleted one-half of such work or works, or in the public

' debentures of this provmce for the purpose of creating

such annual income.’

And then I call your Lordships’ attention to this
provision :—Which said fund and the income thereof
shall not be alienated for any other purpose whatever,
but shall be and remain a perpetual fund for the sup-
port of Common Schools, and the establishment of
township and parish libraries.”

Then they provided “that the Commissioner of
Crown Lands under the direction of the Governor in
CUouncil, shall set apart and appropriate one million of
acres of such public lands, in such part or parts of the
province as he may deem expedient, and dispose
thereof on such terms and conditions as may by the
Governor in Council be approved, and the money
arising from the sale thereof shall be invested and
applied towards creating the said Common School
Fund; Provided always, that before any appropriation
of the moneys arising from the sale of such lands shall
be made, all charges thereon for the management or
sale thereof, together with all Indian annuities charged
upon and payable thereout, shall be first paid and

satisfied.”

Then :—*“That so soon as a net annual income of

fifty thousand pounds shall be realised from the said
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school fund, the public grant of money paid out of the 1897
provincial revenue for Common Schools, shall forever  Trp
cease to be made a charge on such revenue; Provided og"(‘)’l\"’;igfo
always, nevertheless, that in the meantime the interest Iz;:gv;rl?cn;-g
arising from the said school fund so to be created as ,r Qursrc
aforesaid shall be annually paid over to the Receiver . »_
General, and applied towards the payment of the Doxixron
yearly grant of fifty thousand pounds now appropri- or UaNADA. -
ated for the support of the Common Schools;” Pro- C(I);Ln;’gN
vided further, that after the said annual sum of fifty Scmoow
thousand pounds shall have been taken off the Con- Fi‘\;&ﬁs ?

solidated Revenue, if the income arising from the said —

school fund shall from any cause whatever fall short of

the annual sum of fifty thousand pounds, then it shall

"and may be lawful for the Receiver General of the
province, to pay out of the said Consolidated Revenue

such sum or sums of money as may from time to time

be required to make up such deficiency, the same to be

repaid so soon as the said income of the said school

fund shall exceed the said sum of fifty thousand
pounds.” .

And then 16 Vict. ch. 159, sec. 14, provides:—* It

shall be lawful for the Governor in Council to reserve

out of the proceeds of the school lands in any county a

sum not exceeding one-fourth ofsuch proceeds asa fund

for public improvements within the county, to be ex-

pended under the direction of the Governor in Council,

and also to reserve out of the proceeds of unappropri-

ated Crown Lands in any county a sum not exceeding

one-fifth as a fund for public improvements within the
- county, to be also expended under the direction of the
Governor in Council.”

Then ch. 26 the Consolidated Statutes is the next,

and [ think the last of these antecedent statutes which

is to be referred to. (Here follows the recital and first

five sections of the Act.)
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And then there is a repetition of the provision as to
what was to happen; so soon as a net annual income
of two hundred thousand dollars, from the lands has
been reached, and a happy state of the case which has
not arisen. )

And then the Governor in Council may reserve
out of the proceeds of the School Lands in any county,
a sum not exceeding one-fourth of such proceeds, and
out of the proceeds of unappropriated Crown Lands in
any county a sum not exceeding one-fifth thereof,
such sum to be funds for public improvements within
the county and to be expended under the direction of
the Governor in Council.

That is the condition of things under the statutes
at the time of the passing of the British North America -
Act. And, to the result of that condition of things, as
far as the statutes go, I am not for the moment dealing
with what was actually done with the moneys, and
how the fund which was said to exist at the passage
of Confederation was created ; but, under the statute
I submit the result is there was a legislative provision
for the Common Schools of the old province, which
schools, under the control of the legislature of the whole
pfovince, were public schools, and which provision was
necessarily subject to legislative action at any session
of Parliament. _ ' '

That being the state of the case, I now bring up the
question to what the actual condition of the assets
which are the subject of this contention was on the
80th June. They are to be divided into two great
separate s'ubjects. The first is the so-called Common
School Fund, a sum certain which is treated as if it
had been a sum of money actually in the hands of the
old Province ot Canada representing the sum which
ought to have been collected and invested and put to
interest under the statute.
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The second is of an entirely different character. It 1897
is the sum which represented the purchase money  Tap
uncollected but due by private purchasers of the million og.‘g’;;igfo
acres of lands which had been almost entirely within Axp raE

nine or ten thousand acres sold, and which purchase 02“5‘{,?550
moneys were partly paid and partly unpaid. The con- Tog
siderations which are applicable to these two subjects Douinion
differ, but before I reach the question of how far they or EA_IiADA'
differ, I want to present to your Lordships what Cg?u:gn
their state was at the moment. In order to do ScmooL
that, I have nothing more to say at the moment on the : Lavoa
second head of that part which consisted of uncol- —
lected purchase moneys of lands, and of a few thousand
acres of unsold lands.

‘Something, however, I have to say with reference to
the part which constituted what has been ordinarily
called the Common School Fund. With the exception
of one small investment, which had better probably
not have been made, an investment of certain deben-
tures of the Quebec Turnpike Trust, no investments
whatever were made of the principal moneys which
were collected out of the million acres; they were
not invested in the debentures of the province;
they were not invested in the debentures of corpora-
tions as authorized by the Act. The Quebec Turnpike
Trust was a small sum. I may have to mention it for
another purpose, but it has been settled, and we are
fighting about it no longer.

But, something more was done, or something else;
the duty was to have applied the interest from these
sales of lands yearly towards the $200,000 a year, and
it was only to supplement the deficiency after that
application that the consolidated revenues of the pro-
vinces were to be or could be called upon. Instead of
adopting that course, what was done was to pay yearly

out of the consolidated funds the whole $200,000, and
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to leave in consolidated fund the whole of the revenues,
principal and interest. The book account was kept,
and oddly enough no account was taken of the circum-
stance that that book account which included the
interest as well as the principal, could not truly
represent a liability of the province towards this fund,
so to speak, while it included that interest, or
to the extent to which it included that interest,
because that interest was applicable towards the
payment of the $200,000 a year, and when say
$50,000 of interest came in in any one year and
went into consolidated fund, and when $200,000 was
paid out of consolidated fund under the provisions
of the statute $150,000 only really came out of con-
solidated, the other $50,000 was really under the
statute paid out of the proceeds of the lands. Not-
withstanding that, this book account, the aggregate of
which makes the $1,700,000 odd, remains, which, apart
from the question of the Land Improvement Fund, con-
stitutes the fund -at the time of Confederation. This
book account embracesvall these payments of interest,

‘although year after year they really were used pur-

suant to the statute, being paid into and out of con-

‘solidated fund in the payment of $200,000 a year, as

far as they went.
The next point is to emphasize before your Lord-

ships this fact, that when Confederation came there

~ was not a shilling in actual hand in specie put in the

bank, representing this fund. It was a simple book
account like other book accounts, representing not the
asset in any shape or form, but only a supposed liabil-
ity to itself.

" There is thus no asset of the Province of Ontario
or the old Province of Canada in this regard what-

~ ever, excepting the Quebec Turnpike Trust, and I call
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your Lordship’s attention to the fact.—The 113th sec- 1897

tion of the British North America Act prescribed :— Tos
“ 3 ProvincE
The assets enumerated in the fourth schedule to _ OntANTS
this Act belonging at the Union to the Province of AND THE
Canada shall be the property of Ontario and Quebec OFR&I,?;;}C
conjointly.”

THE
The fourth schedule being looked at includes the Dowmivion
Quebec Turnpike Trust. It was an asset. It was oF Eﬂ“’"
transferred ; but, what was called the Common School Cgﬁmrgu

Fund was not an asset. If it was anything it was a _Scmoorn
liability. Whether it was a liability or not is the Fiﬁ’;ﬁ;\fn
question which is to be considered, but it was certainly ———
not an asset, and there was nothing to transfer what-
ever in that connection.

Then as tothe purchase moneys uncollected, or land
sold. This stands for the principal part upon a wholly
different footing. It depends upon another clause of
the British North America Act, and it is not affected
by the increase of Debt Act, or such irrevocable changes
as to those to which I have referred- And, in order
to ascertain what the position of things was, as con-
stituted by the British North America Act, any dif-
ference in contrast to the funds or the lands, one has
. to turn of course to section 109 which does not merely
by implication, but by express language include the
sums due upon the lands.

So that it is clear beyond dispute that these lands
and these purchase moneys for sold lands within
the Province of Ontario belong to the Province of
Ontario, unless it can be established that there is a
trust in respect to them, or an interest of other pro-
vinces in respect of them, and the title of the Province
of Ontario still subsists, notwithstanding that, except
to the extent of the trust or interest. They are
Ontario’s, subject to whatever other interest there
may be.

43
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1897 Then we come to consider that question which the

Twe  arbitrators had before them in the Indian annuities
oflé?ﬁ'ﬁﬁfo case, upon which they came to a conclusion which
anp THE was reversed by this court, whose reversal was sus-

OI:,ROQ?,?IS;C tained by the judicial committee, upon the question of

T:;E trust or interest.
Domistox  Perhaps it may shorten things if, before I proceed

oF CaNaDA. 4 consider what the facts were as to that I would

ng;gs look and see what light is to be drawn as to the

Scacor. meaning of this trust or interest from the decisions to
Fii?u‘;sh: ® which I have referred. ’ '

S I refer to the case of the Indian annuities (1), and te

the judgment of his Lordship the Chief Justice, at page

503 and following pages. His Lordship proceeds to

analyse the documents in question in order to ascertain

whether there was under them any charge or lien
under the surrender of the lands, and he says ‘ there 1s,
therefore, no ground for saying that there was any
express charge, lien or trust. Then, if there is any
charge it can only be on the principle of the equitable
lien of an ordinary vendor of real property, and from
analogy to the rules of courts of equity applicable to
such liens. I think this argument entirely inadmis-
sible.”

Then the judgment proceeds to give the reasons for
that, pointing out that the Indians had the highest
security, and then discusses the argument upon the
Privy Council decision in the St. Catherines Milling
Company v. The Queen (2), and holds that that does not
apply as was contended. ’

We have there light upon the proper consideration
to be applied to the question whether there is a trust
or interest. :

So again in the judgment of Mr. Justice Sedgewick,
at page 537 and following pages.

(1) 25 Can. S. C. R. 444, (2) 14 App. Cas. 46.

\



‘VOL. XXVIIL] SUPREME COURT OF CANADA. 675

'The Privy Council judgments are to be found in the 1897
Appeal Cases for’97. Counsel referred to pages 210, Tgg

1211 and 213 PROVINGE
The ground taken by the Chancellor is: (The learned anp TaE
y . ProvINCE
-counsel quoted from the Chancellor’s judgment at o5 Queszc
‘pp. 617-621 ante.) 'I‘:fm
Then, following out the general line to be traced in Dounrow

:the reasoning which I have just read, my first argu- " Caxapa.

.ment is that it is an entire misconception of this whole chM’SN
-case to speak of there being in the time of the old Scmoow
Province of Canada, any trust in this matter, or any Fﬁzggn
interest other than that of the province in respect of ——
-these lands.

I say there was none whatever in respect of the
‘fund, in respect of the lands, in respect of the purchase
money ; there was no trust, there was no interest.
But, I say secondly, if you are to assume a trust or
‘interest, that trust or interest was such in its nature
:as was by Confederation, by that radical change of
conditions which-took place in the very subject matter,
not merely destroyed, but rendered impossible of
-any replacement, for after that day there never could
be a common school.of the old Province of Canada.
-Such a thing was impossible and rendered impossible
by the Act.

Now, my lords, T proceed to do what in the course
of the arguments on these appeals I may often have
to do, to argue upon the hypothesis that I fail in
‘the argument which I have just been addressing
to you. I proceed to invite your Lordships to con-
sider, because it is very material, if there was a trust
-or interest: What was that trust or interest? And,
I will state to your Lordships why it becomes material,
because we have a major and a minor controversy.
'The major controversy is as to whether there is any
“trust or interest, in which case we contend at any rate

43%
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with reference to the land, and subject to the con-
siderations to which your Lordships has adverted, as to
the fund, it is Ontario’s. Then, there is nothing to
divide. But, they contend that not merely is there a
trust or interest, but that the division of that trust or
interest has not been effectual, and that the true
division of that trust or interest ought to be something
different. They contend that the division ought to be
according to the population at the late province of
Canada as it stood in the year 1861, being the last
census before 1867.

Now, their whole case rests upon the proposition that
there was a trust or interest, and I am now in a very few
words about to present to your Lordships what seems to
me to be the unavoidable conclusion as to what the trust
or interest was, if there was one at all. Because, it
seems to me that that renders it impossible to go out-
side the propriety upon that theory of the case of the
award of 1870. I have not yet got to that award, but
I refer to it as indicating the pursuance of a course
which, if the arbitrators had this matter within their
power, was the only course which they could equitably

-and justly have taken.

I ask then: What was the trustor what was the

‘interest? In order that there may be a trust or inter-

est, one must assume of course a cestui que trust at any
rate, and the power to create a trustee. One must
assume an interest in some other than the proprietor
of the land. How was this trust or this interest
created? It was created, admittedly, only by the
statute. What in respect of the question of appor-
tionment of the fund—whether the apportionment of
the principal, when authority exists in anybody to
apportion the principal—or in the apportionment of the
income which alone. was contemplated ,by the trust,
was the provision? The provision which with singu-
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larinconsistency Quebec sometimes asks you to speak 1897
of as a sacred and perpetual trust to be rigidly Tam

observed through all the variations of time. and Of: Onranto
changes, political and otherwise. And, what was Anp THE
PROVINCE

it? It was a provision that the money should be op Quesec
divided between the two territorial divisions of the o.
one Province of Canada, yearly in proportion to the Douinrow
population as ascertained by the last preceding oF ‘_’ﬁ“’"
census. The fund itself to remain forever. The yearly ngJgN
fruits of the fund to be divided in this way forever. Scmoow

That is the provision. I need not read again the Flﬁ%ﬁ:”
clauses of the Act. 1do not suppose it will be disputed  —
that that is in truth the provision.

Now, I want to know whether, if there be a trust or
there be an interest, that trust or interest can be any-
thing other, anything greater, anything less, than the
statute which created it disclosed. I have shown I
think that there is nothing, but, if there be something
it is that which the statute shadows forth, and the
statute shadows forth a perpetual fund, divisible year
by year between the two territorial sections of the old
Province of Canada in proportion to the population of
each of those sections as ascertained by the last pre-
ceding census. o

Now then I pass from the condition of things as it
stood upon their hypothesis at the period of Confeder-
ation to the effect of the award of 1870.

And I may be permitted to make a preliminary
observation with reference to that award, which is
that I, for my part, am not disposed for a moment to
suggest any difference of opinion from the judgment
of the Chief Justice of this court in the Indian Claims
Case, as I understand that judgment with reference to
the general view that ought to be taken upon the

subject of this award.
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1897 I go to the main question with reference to intra or-
Tue  #ltra vires with reference to this matter.
Ogﬂo‘);;igfo The theory, as I have stated, on which Quebec must
axp tHE Tely, on which it does rely, is that there was a trust.
oﬁ’,“‘évu‘;“g;’c If so, the trust must be executed, and I do not think:
Tog it is pretended that in any other instance, and if not:
Dominion in any other, why in this, the arbitrators had power to-
or (_JiN_ADA' declare or decide a trust at all. The lands are the
In e lands of Ontario under the Act, subject to whatever
CoMMON ..
Scroor. may be the trust, or interest of other persons. The
F Lanps” arbitrators were not to determine what those trusts or
——  interests were, or how they were to be administered.
at all. That was left for the law, or for convention, or
for statutory arrangements between the parties; but it
‘was not left for these arbitrators.

The Province of Quebec has claimed: that the right:
of that province depends in respect of the Common
Schoel Fund, not upon this award: at all, but upon:
prior statutes, and upon the British North America

“Act alone. This is important in view of the situatiom:
in which we now find ourselves on beth sides.

The Province of Quebec has filed several documents-
“which indicate what its- present relation.to this
award is.

Amongst them is first, the case before these arbitra-
tors in which Quebec submits that whenever it can be
shown upon any other objection, that is to say, any
objection other than those made in the special case,
the award is contrary to law, and that it is invalid,.
that it is the duty of the present arbitrators so to:
declare.

Our contention is that there being-in truth no trust,.
the award of 1870 could not and did not create one.
We say that there was in this respect either a trust
or not a trust. That the statute had prescribed. -

that the lands were ours, subject to- existing trusts-
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or interests, and that those arbitrators could not 1897
either create or define trusts; but, that if the first Tgp
award could create it, it could do it only according gglg’;’;igfo
to the terms, which are not division, but perpetuity, anp TEE
and, as I have said, division of the income according to UE;R%YJ?::C
successive censuses. That is the thing which the first v.
award has attempted to do. That was the only thing Doymwton
that could be done. But,as I have said, the function °F CANADA-
of those arbitrators was limited to division or adjust- In re
ment, and the thing which was the cnly thing that %?;f,‘;’f :
could be done in this regard was a thing which they Fﬁ%{)‘s’fn
could not do. But, if contrary to all that, it should —
be held that the arbitrators had power to deal with
the trust, and had power to make the appropriate
declaration with reference to a trust, then I contend
with the utmost confidence that if it is granted that
they had the power, and if it is held that this was in
point of fact, or that they had power to make it, a trust
although it was not a trust then, that what they
have done is literally to comply with the terms of the
trust, that is to say just as literally as upon the theory
of its continued existence it would be complied with.
I say it cannot be complied with literally, but upon
this hypothesis these objections have been overborne,
and the arbitrators have adopted the cy-prés doctrine,
and made that as near as could be, as they were bound
to make it as near as could be and in respect of the
capital, perpetual, and in respect of the income being
»divided, and in vespect of the division of the income
being in the varying proportions to be found by the
censuses, they have just followed the terms of the
award, and if they had power to deal with it at all,
they had power-to deal with it in this way.

Then let us look at the award. Sections 7, 8, 9 and
10 are those which apply to this matter. Of these the
7th and 8th deal with the Land Improvement Fund,
and I do not touch the other at this moment.
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1897 First of all by the 7th, they take $124,000 out of the
Tar  Common School Fund. And by the 8th, they deal not
og‘gggg‘fo with the Common School Fund as it was, but the
lgggv;rﬁci - residue of the Common School Fund after that deduc-
or Quesrc tion, so that assigns to Ontario $124,000 out of the

T”];E supposed assets of $1,700,000, and then they proceed
Dommvion to deal with the remainder of that fund. Their award
OF CANADA- s with regard to the remainder only as to its appor-
0(1)7:1 e tionment. Then, how do they deal withit? That it
Scmoor,  shall continue to be held by the Dominion of Canada,
Fii%;g” and the income realized therefrom, from the 30th day
—  of June, 1867, and which shall be hereafter realized
therefrom, shall be apportioned between and paid over

‘to the respective provinces of Ontario and Quebec.

Then I read sections 9 and 10 of the award.

Now, as I have said, I should have pressed your
Lordships very earnestly with reference to the question
of the book accounts. The proposition that I have
advanced as to the actuality of that, and as to the possi-
bility of adding to the publicdebt of the province in the
way in which it was done, that they had no power at
all, but I argue that if they had a power, that there can
be no doubt whatever that their disposition is final.
If they had power to deal with it in this way, they have
dealt with it finally, and there is no reversing it; I
cannot contend against that at all.

Then as to the other parts, 9 and 10,1 argue as
before, that the question whether Ontario lands were
subject to any trust is one of law disposed of by the'
British North America Act, and that the arbitrators had
no power either to annul or to create or to change any
trust or interest, and that if some trust or some interest
might have been within their power, a trust or interest
of such a character that it was not capable of being
dealt with by them within their power to divide or
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adjust, cannot in the nature of things be within their 1897

power. TrE
I should have thought it was only putting it ez u;‘g’;’;zgfo

majori cauteld, because I could not conceive nor think AND THE
ROVINCE

anybody would ever suppose it was contemplated to or Queszc
hand over to the province, beneficially, the lands Tog
which had been sold to somebody, and the purchase Dominion
money paid, and all that remained was getting out the VF CANADA.
patents. They handed them over as they were, subject Cc{; e
to the existing interests and rights of other people; Scmoown

and, it expresses that which I think would have been Fﬂiﬁgb
implied, and I do not think it expresses anything
more. '

Therefore our suggestion is that this was beyond
the power of the arbitrators, and therefore remained
an open question. And, endeavouring as far as I can
to combine the different links of the argument, which
apply to one thing at the same point, our secondary
suggestion is that if it be held that it was within the
power of the arbitrators, that there is no dispute what-
ever that it was to bé treated as an existing trust, and
on the theory that it was an existing trust, they did as
near as possible apportion.

Then I come to a different allegation, which has to
do with the state of things created by the award,
which is, that the province of Ontario is bound because
Mr. Treasurer Wood who represented the province at
the time of the arbitration thought this was a trust and
said so to the arbitrators.

It is well known that the public is about the worst
served subject, and that it is in the public interest
that the public, and high political organizations, should
not be bound by defaults and negligences and admis-
sions without authority of those who have charge of
their business. I believe that is a sound view. It
tells enormously against me in the argument I shall
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1897  have to address to your Lordships in answer to my
Tue  learned friend’s appeal, but it is in my favour upon
og*g:ﬁgfo this argument, and having my choice of which attitude
anp tHE to take, I have the satisfaction of taking the attitude
Ol;ﬂa‘lrglffc which I really believe is the sound one, except with

Tog reference to the increase of Debt Act; there you had
Domivion other provinces who were not before the court, there
or CANADA vou had a great settlement by statute—short of that I

comp—

ng e do not see what this long array of letters, correspon-
Scaoor, dence and Orders in Council have to do with the case.
F%T;I‘)“:D The case seems to me to present very clear and simple
——  propositions, viz.: that if the thing be within the
poWer of the arbitrators, it is not open here, if not
within, it is open and you have to decide what has to
be done. So that if Mr. Treasurer Wood expressed the
opinion before the first arbitrators that this was a
trust, and suggested to them the way they should deal
with it, he would not be making any concession
which could bind the province. He might have been
right, or he might have been wrong inhis law. If
wrong I do not think the province was bound, and I

do not think his concession conferred jurisdiction.
The facts, of course, were not in dispute at all. So,
- again, as to the mode of dealing by the arbitrators
which he there suggested should be taken. That is
as to the mode of making the trust perpetual and
dividing the income, ordering the income tobe divided
instead of dividing and adjusting the whole fund.
If that was beyond their power his concession did
not bring it within, and that view is put very promi-
nently by Chief Justice Casault, although I very
much quarrel with the inference, it seems to me, His -

Lordship draws from that view.

. Then all is therefore open. Because there was no
trust nor interest, because there was no power in the
arbitrators to declare a trust, to do more than divide,
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and they have not divided and could not divide, and =~ 1897
therefore they could do nothing. TaE
Well the next stage is the Privy Council judgment, Og‘g;;igfo

which I think does not affect the decision on either AND THE
point of view, and I just pass it by with that state- OFR&;?;,?C

ment. T;;E
Now, I want to make a general observation. Dosinion

Although, as I have said, I argue that it is not material ** CLN_ADA'

what was the attitude during this long series of years Cg;JgN

of these two Crowns towards one another, I have to Scmoor

point out what appears to have been their general F?f:‘;lg’:n

attitude, which is explanatory I think of a good deal

which might otherwise be difficult of explanation. It

is well known of course that the province of Quebec

repudiated the binding force of ‘the award altogether,

and that after a considerable time it remained in a sort

of impasse, Quebec said no, the award is bad, and an

effort was made to obtain a case, and it failed, and

things went on for a number of years as public things

do before any arrangement could be made whereby

any sort of decision could be arrived at upon the

points upon which Quebec contended that the award

was void. That state of thingslasted fora good many

years until shortly before the reference to the Privy

Council. During that interval different suggestions

were made by the authorities. There is one letter to

which T wish to refer of the then Attorney General

and the Prime Minister of the province of Ontario to

the corresponding authority Ibelieve of the province of

Quebec dated 10th of June '73, in which he argued out

the question at great length as to the proposition which

Quebec insisted still was the true proposition, the true

ratio decidendi, and made suggestions that for peace

sake Ontario would be prepared to do so and so, and

that it would be as beneficial or. more beneficial to

Quebec than their proposition. He failed to persuade
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his adversary, as I am afraid frequently happens..
Then on the 12th September 1876, is ‘a rather important
letter of the Secretary of Ontario, showing the attitude
of the province.

“Under the award several hundred thousand dollars
are payable by Ontario to Quebec in respect of school
lands in this province realized by this Government

* since Confederation, but, if the award is not acted upon

there would be a question for discussion and consider-
ation, whether Upper Canada should not retain the
products of all its own school lands.” :

“These moneys, for these and other reasons, , have been

retained until either the award is accepted or a new

settlement made; and I am to say that this Govern-
ment is very desirous of avoiding further delay in the
settlement of this and all other matters between the
provinces.” :

Then, not very long after that came the reference
to the Privy Council, and the appearance of Quebec
and of Ontario, and the decision against Quebec upon
the points submitted in this special case. ,

Now, I think that the fair result of the correspond-
ence was that Ontario was willing to accept the
award on the understanding which it entertained,
and which it was justified in entertaining .from
the course of Quebec, that Quebec did not volun-
tarily accept, but for the decision of the Judicial Com-
mittee was ready to act upon the award, and that both
parties for a long time occupied that sort of relative
mnotion. Quebec fancying Ontario was ready to accept
the views of the award without raising any question
as to the Common School Fund, Ontario fancying that
Quebec was ready to accept the view with reference
to the Land Improvement Fund, not as to the $101,000
which was, as was contended, to come out of Crown
lands, with which the arbitrators did not deal in terms,
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although we contend they did impliedly. That is an 1897

outstanding question which you have not before you, Tagp

3 3 : 3 PROVINCE
y "
and which was 1eally the reserved questxon in this Ox I0.

award which we contend. | say that was the general anp TEE

attitude with the exception of that $101,000, being OER?QY,?;?C
20 per cent on the sales of the Crown lands, as Ton

to which the arbitrators had not in terms dealt, as to Dominron
which Quebec declined to accede to any method of " CA_NADA“
disposing of the question, and as to which it is not to _In re

. . Common
be disposed of under this. - : ScHOOL
Then we come to this reference, and to the action F%’Z‘;;:D'
under this reference—I am reserving the minute dis- —

cussion of what the terms of the referencezare for a
moment, because 1 deal with the general conduct—
then it turns out in that course that the province of
Quebec wants to bind Ontario to the award as to the
Common School Fund, in so far as it is an acknowledge-
ment of liability, to hold itself free to contend that the
award is void as to the Common School Fund alto-
gether and that the division prescribed by the award
should be replaced by a division more favourable to
the province of Quebec, to tie Ontario by the hands.
and say you shall not say a word against the award
about the Common School Fund, but we say that it is.
all open and free for us to contend that it is a bad
award, and that in truth we ought to get a great deal
more for it. That is the condition of affairs into-
which the situation had grown before the arbitrators.
made the award which is now under appeal.

As I havesaid to your Lordships in my answer to the-
motion to quash, the conclusive answer to the sug-
gestion that this was not directly disputed before the-
arbitrators, the point in respect of which we now ap-
peal, is in their certificate. If the pleadings, so to.
speak, the statement of the case, was defective, if there
was acquiescence or admission, it was perfectly com:-
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petent to the arbitrators to have called the parties
before them and to have said, we consider that such and
such things are open for argument, and ought to be
argued. What has been done is that the arbitrators
have discussed these questions as to whether there
is any liability, and as to what the extent of that
liability is under that award. We ask it should be

" found that it is nothing. But, they contend there

must bhe something found, and if something, we are
driven to find this particular amount. We say that
the question is absolutely open, because you are to
ascertain what the amount of the liability is.

Then upon ‘the reference therefore, and upon the
action taken before the arbitrators, and so on, I hold
first of all that this is within the reference, and
secondly the certificate of the arbiirators that they
proceeded upon a disputed question of law is final
and conclusive upon the point that my learned friend
suggests, viz, that it is being raised. for the first time
before your Lordships.

He says that this disputed question of law, which
the arbitrators have certified was raised before them,
is being raised here now for the first time before a
court of original jurisdiction.

I cannot conceive that these learned and eminent
judges, sitting in as near an absolutely judicial capacity
as men can sit, would have entered at great length
which they did, particularly Judge Casault, into a
point that had not been discussed before them, and
points which were not relevant, and which they
did not think relevant to the issue, and yet I see them
all discussed fully, but my learned friend said, he had
no opportunity of saying a word about it, we are going
perhaps to look at the notes of the argument, and are
going to say that this is not raised, and that is not
raised and the other is not raised. Those were all
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matters for the arbitrators, and ‘the certificate settles
all that.

I open the question from this point of view, and
suggest a certificate as showing it is a disputed ques-
tion of law, and that we are entitled to have that so
certified disputed question of law decided; that the
language of the reference wholly serves to remit the
question. It does not decide the principle upon which
the question should be decided. It does not impose
an obligation to find a liability if there was no liabi-
lity. Itleaveseverything open. There wasa question
of how much if anything, if nothing the arbitrators
should find nothing. The whole suggestion is one
alien to the position which I have ventured to pro-
pound, that these political corporations, to be bound
by fine suggestions of pleading, delay, estoppel, neglect
of counsel and so on, and therefore that the whole
thing is at large, and upon this disputed question of
law, viz. : whether the province of Canada is under any
liability in respect of the Common School Fund, and
the Common School Fund Lands, we hold that under
the British North America Act, and ask your Lordships
to hold, it was under no such liability, that there was
no trust or interest, that first the arbitrators had no
authority to decide it, that it therefore remains accord-
ing to the common case of both parties, because my
learned friend says, and Judge Casault says, that this
award in respect of the Common School Fund is void,
it remains untouched, and now to be decided, and
being to be decided must be decided in accordance
with the arguments which are suggested in favour
of the view that there was no trust or interest, and
therefore that the lands and funds of Ontario belong
to Ontario.

Trenholme, Q.C., for the respondent, the province of
Quebec:
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From the point of view of Quebec, the learned
counsel who has opened the appeal for Ontario has
introduced into the matter a great many questions
which Quebec thinks have no relation whatever to the
present appeal. The learned counsel has dwelt very
largely upon pretentions put forward by Quebec
before the arbitrators. Of all these pretensions none
are in question in this appeal.

The solitary question here is this, whether Ontario
has a right upon this appeal to have it declared that
there has been, and that there is, no liability on her
part in respect of these so-called school lands, and of
this school fund. That is the question in this appeal.
The pretentions that Quebec puts forward in her case
before the arbitrators, no matter what those preten-
tions are, have all been abandoned except the one;
but, no matter what they are, can they give jurisdic-
tion to this court to'determine that question in favour
of Ontario? Do they give jurisdiction in any degree
to this court? Surely the appeal of Ontario if it stands
at all, must stand upon its own merits. It muststand
upon the ground that Ontario has a right to come
before this court now and ask this court to determine
that there was no liability whatever on its part in
respect of these school lands and in respect of this
school fund. That is the whole question in this
appeal. There is nothing beyond it, except matter
being invoked for the purposes of illustration, for the
purpose of showing that there was an estoppel, or
what was in issue between the parties.

I have already argued that the statute authorizing
this arbitration, and the deed of submission, recognize
liability on the part of Quebec, and that the plain
common sense interpretation of that deed of submission
is that there is a liability, and that the arbitrators are

simply to ascertain the amount of that liability. The
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arbitrators are told, that in the ascertainment of that 1897

they are to take into account, not only the fund in the  Tgg

~hands of the Dominion but the amount for which FROVINCE
Ontario is liable. That admits that Ontario is account- anp THE

able for something, no matter how small it is; if OI;.R%‘;,IE;;C
the liability exists, there is the admission of that =
liability ; and, then if we go further we see that they Domvion
are to take into account the value of the school lands. ° ?_ﬂADA‘
Why, that would be an absurd provision to put into a ngi e
deed of submission if there were no school lands. ScHOOL
There is no question in this submission as to whether ng;:n
Ontario is under any liability or not; that question is ——
originated here for the first time.
With regard to whether Ontario can raise this ques-
tion before the courts, we maintain in the first place
that it is not in the deed of reference, we maintain as
we did this morning in arguing the motion that it
was not in dispute between the parties, and we main-
tain also that the arbitrators have really not declared
upon this subject at all. All they have done in their
award is to recite the enunciation of what had been
agreed upon in the deed of submission. They gono
further in declaring or establishing the liability of
Ontario than what is stated in the deed of submission
itself. They simply lay down rules for ascertaining the
amount of that fund, and without any declaration or
any intention of declaring, that there was liability on
the part of Ontario.
We say that Ontario is estopped from bringing up
‘this question in this appeal in the way stated by the
admission of liability in the deed of reference, and also
by the admission in her answer.
Now, if your Lordships will turn to the case, your
Lordships will see the attitude that Ontario has taken
with regard to this question of liability, and that there
is no denial on the part of Ontario that there is a

44
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1897  liability in respect to the million acres of school land.
Tae  The denial is simply with regard to the Crown lands,
Og‘g’gggf’o the new aspect as it has been talled here, the claim
Igggvfg; of Quebec to have a large sum appropriated on account
or Qumszc Of the sales of other Crown lands. In all these places

TE‘E we find that Ontario, as in her answer, never raised
Doummvion this question as a part of her answer,. as a part of her
OF CANADA. gefence. She has never raised this question that there

ng e, Was 1o liability on her part from one end of the answer
Scmoor, to the other. There is not a clause that could have
F%}gu‘:s]) been struck out before the arbitrators on the ground

——  that it was not included in the reference or for any
other reason, because there is no such allegation in the
answer. Ontario does say that Quebec has only a
right, if any, to this fund under the award. :

Has Ontario a right in this appeal to go into that
matter? Must not her appeal here stand upon its own
merits 2 For instance, suppose Quebec were to dis-
continue her appeal altogether, would Ontario have
any right to come here and maintain an appeal ? What
Quebec pretends and all that Quebec pretends in her
present appeal is this: that in her appeal, that if it be
the case, as there seemed to be some authority in the
dicta of the learned members of the Privy Council—
if it be the case that the part of the award by which
the Improvement Fund is deducted or claimed to be
deducted from the School Fund can be separated
from the rest of the award, and it is wltre vires, it may
be disregarded, and that that item representing the
Improvement Fund may be considered as still forming
a part of the School Fund, but what I maintain is that
the pretentions of Quebec have nothing to do with this
appeal. This appeal has to stand upon its own merits
and Ontario must come here and must show that she
is appealing against something that the arbitrators had
jurisdiction in; that this matter was before the arbi-
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trators ; and cannot come here and raise it for the first 1897

time, as in a court of original jurisdiction. THE
. I : PROVINCE
The award then of 1870. is invoked by Ontario. She oF ONTARIO
asks to have this set aside. So long as the award anp THE

. oy . : P
stands it seems to me that it is a complete estoppel to OFR(%‘;,I;;:O

Ontario ; and especially, as it has not, as I said, been T‘;E
assailed by the proceedings before the arbitrators. Dominion
She has taken no steps whatever to have this award set or (_}iN_ADA'
aside. Now for the first time she seeks to ignore this CI” 4
OMMON

award . : SCcHOOL

We claim that Ontario is estopped, and we think F%’:;;: °
there is estoppel as between provinces which are ——
litigants. We maintain that she is estopped by the
whole past course, thirty years conduct, in relation to
these maiters, not only by the opinions and admissions
of Mr. Wood, who appeared before the arbitrators of
1870. Mr. Wood’s opinion is there. The Hon. Mr.
Mowat, Premier of the province of Ontario, gives his
- opinion, which is also there. Your Lordships will see
that Mr. Wood says distinctly that Quebec has an
interest in this fund and in these lands. That was the
opinion of Ontario’s representative at least at the time
of the award, and the lines laid down by Mr. Wood at
that time were actually followed, substantially, in the
award made by the arbitrators of 1870.

Then in a letter which the learned counsel has
quoted to the court, of the Premier of Ontario, Mr.
Mowat, to the Premier of Quebec, the court will see
that Mr. Mowat says also in the most distinct manner
that the fund, including the school fund which
belonged to the two provinces before Confederation,
belongs to them still. Your Lordships will see the
very words used by the Premier of Ontario are these :—

“The various funds from time to time set apart by
the Parliament of old Canada, for either section, belong
to that section still.”

44%
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1897 That was an admission of liability, but we say
Tae Ontario was right in her interpretation of that trans-
of:l?));;ig?o action. She was right in her interpretation then, and

anp tHE she is not right now. Her whole course for thirty

ProviNcE . o

or Quesec years is conformable to that opinion and opposed to
o the position that she is now taking before this court.

Dominton - Not merely have we the expression of opinion of

orF C_‘“ffm' individuals, servants of the Goovernment of Ontario,
Inre  but we have got the same acknowledgements in the
CoumoN .
Scucor  statutes of Ontario.
F Taras®  The first statute is the statute of 35 Victoria, in 1872
—  (Ontario) :—
“An Act relative to arrears due upon Common
School land sold previously to 1st July, 1867.”
Your Lordships will see that this is an act toreduce
the price of these lands.
Paragraph 2 of the statute says :—(Reads section.)
Then the next statute is still more important for this
reason, that it not only acknowledges the right of the
Province of Quebec, but it recognizes the right of the
Province of Quebec under the statute, not in virtue of
the award of 1870, but it recognizes that Quebec had
a right to share in this fund under Consolidated
Statutes of Canada, chapter 26. That is 46 Vict. ch. 8.
Then still later. Look at the next statute, 57
Vict. ch. 11 of Ontario in 1894. Here is a statute
passed by Ontario since this deed of submission was
signed by the parties in 1893 ; actually, pending the pro-
ceedings before the present arbitrators, Ontario passes
a statute, which contains in its preamble the same re-
cognition. And then it goes on to make provision for a
settlement of this matter, and in all these statutes we
have the most formal admissions by this province, even
while this arbitration is going on, that the fund exists,
and that it exists under the consolidated statutes of

9
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Lower Canada, and that Quebec is entitled to a share 1897

of this fund. THE
W.e cllaim that that is an estoppel of the province by 01;%);' l{i‘gfo
admission, and conduct, and that Ontario cannot come AND THE
. .. . PrOVINCE
now and take the reverse position, especially as these or Quesrc
statutes are in strict conformity with the position %
taken before the arbitrators. DomiNion

As 1 say, these statutes are in strict conformity with or Canapa.

her whole conduct for thirty years. Ontario collected ngggn
large sums of this money. She paid over in Janu- Scroow
ary, 1889, no less than $925,000 of these wuncol- F%Z];]fgl)
lected balances on these lands to the Dominion Gov-
ernment, and paid other sums since. She paid large
sums of interest to Quebec, $250,000. The provinces
have dealt upon the basis that Quebec had an interest,
as these statutes state, in this fand. During all these
years it has never been questioned before by Ontario
until we arrived at the present appeal.

Your Lordships will see that payments have been
made between the provinces, based upon this common
assumption that the fund exists apd that Quebec is
entitled to a share in this fund, and did get a share--
" She was recognised, and was paid a share. That has
been the basis upon which the provincé and the
Dominion have acted during all these thirty years.

Now apart from the question of estoppel, we come
to what may be called more strictly the merits of the
case, that is, whether the argument which Ontario
now presents, suppose it is open to Ontario to present
that argument in this court, which we maintain it is
not—but suppose it were, are the arguments that
Ontario adduces to maintain her position that there is
no fund, no liability, well founded ? Quebec maintains
that they are not well founded.

The present argument, as I understand it, of Ontario,
is that no trust existed or exists; that no fund exists
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and that no school lands exist; that there are no bene-
ficiaries, no cestui que trust, and, that therefore the
trust fails, comes to an end. That is the argument of
Ontario on what may be called strictly the merits of
the case. v '

I propose to call the attention of the court to a few
statutory provisions bearing upon the matter.

First, take this section 109 of the British North
America Act itself. That section provides that the
lands in each province shall fall to the province, with
the unpaid balances on them, subject to any trust or
interest other than the province in them at the time.

That very clause, it seems to me, means and implies
that wherever there are existing trusts at the time,
these trusts are not destroyed, but continued. That
clause is not calculated to end or destroy existing
trusts, but to perpetuate them. The meaning of that
clause is that they are to be continued, because the
existing trusts are to be respected.

That is conformable to the other provisions of the
B.N. A. Act. Foroinstance, section 129, in the most
comprehensive terms, continues all laws and all
authorities in force at the time of Confederation, to the
fullest extent. There was nothing lost. All the
existing institutions of the country, that were based
upon law, were continued. They were not destroyed
by Confederation. '

The same was the case with regard to the executive
powers under the constitution. These executive
powers were placed in different hands, but there was
no loss of executive power. All that existed before
Confederation continue to exist -after Confederation,
only in different hands, according to the jurisdiction
of the legislature. Section 12 of the British North
America Act, and particularly section 135, is specific
upon this point. There wasno loss, either of legislative
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power, or executive power by the British North America 1897

Act, and there was no destruction of the institutions Tgg

of the country, or no failure of ability to carry out, or PROVINCE
oF ONTARIO

provision to carry out the laws of the country by the axp maE
executive, because it is all covered by those provisions OI;R%?;I::C
of the British North America Act, and other provisions Tos
which I might refer to. DOMINION
At the time of Confederation there was in force in°" EA_iADA‘
respect of these Common Schools in Quebec and in Cg;}:fm
Ontario, the Common School Act creating the system Scmoon
of schools in Quebec, 7 Vict. ch 27, embodied in the  yinAN
15th chapter of the C. 8. L. C. That Act was in full —
force. The schools created under that Act were in full
force at the time of Confederation. The schools existed
there at the time of Confederation, and by the law which
set aside this million acres of land, that is the law and
the Order in Council—observe there is a marked dis-
tinction between this million acres of school lands and
the fund that was claimed out of the Crown Lands—
there were no Crown Lands set aside. The statute was
passed, but as regards the Crown Lands, was not acted
upon, but as regards these school lands was acted upon.
The Order in Council was made. The lands were
described and defined, definitely established and were
set aside for this school fund. That makes a marked
distinction. They were appropriated definitely for this
School Fund, set aside, which was not the case with
regard to the Crown J.ands.
Now we come to chapter 15 of the Consolidated
Statutes of Lower Canada. This is the chapter under
which the schools of Lower Canada were existing at
the time of Confederation. It is the law under which
those schools still exist.
Now, what did this statute do? This statute was
the work of both the provinces. It wasthe same legis-

lature that had passed the other Acts that passed this
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ch. 15 of C. 8. L. C. This statute, constantly, through-
out its whole length, refers to the Common School
Fund. The statute is tied up, so to speak, with it, and
the system of the schools provided for there, are
intimately dependent upon this school fund, as I shall
presently point out. It recognises that a part of that
fund belongs to Lower Canada. It saysso. It agrees
with the Consolidated Statutes of Canada in dealing
with Lower Canada as an entity, and as entitled to a
part of this fund.

Forinstance, in sec. 99, ch. 15, we have language like
this, speaking of what should be done with the balance
of this fund :—

“The balance remaining unexpended or unclaimed
out of the portion of the Common School Fund, belong-
ing to Lower Canada.”

Now, there was some Common School Fund that
belonged to Lower Canada. And it speaks in another
place of the—* Permanent and additional Common
School Fund,” the provincial grant being the per-
manent fund created under the statute, setting aside
these million acres of land, and the Order in Council.

Now, I want to call your Lordships’ attention to a
few other provisions of this ch. 15, which is an
important chapter.

Why should we say that no portion of this was
vested in Lower Canada schools, if the statute, which
was the work of the two provinces united, says that a
part of that fund belonged to Lower Canada and to the
schools of Lower Canada?

Section 27 establishes, following 7 Vict., this system
of schools in Lower Canada under commissioners and
trustees. Sections 53 and 54 declare that these com-
missioners and trustees shall be corporate bodies.

Section 99, which I have just cited, states that a
portion of the fund belongs to Lower Canada.
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Sections 14 and 95 deal with the establishment of 1897
Normal and Model schools and appropriate a certain  Tgp
portion of the fund for their support. Province

oF ONTARIO
Then section 64 provides for the case of donations avp TEHE
and gifts for the endowment of these schools by OI;R(%Y,?;EC
private individuals. That was not an exclusively pub- Tam
lic system. It was a system in which individuals Dommvion
were encouraged to make gifts and endowments. oF (E_N_ADA'
Section 64 provides for that, and so does section 60, C(I);”IMTSN
subsection 2, and also section 115 recognizes that some Scmoor
of the schools that were being conducted under this F[I’il;gsl)
statute were not public property, and as a matter of fact —
all through Lower Canada, where schools existed prior
to the establishment of these public schools, they often
existed by the joint eftorts of neighbours, and when

this system was established these schools handed over

their school property as -a contribution, dependent
upon this,very statute, dependent upon this provision
that had been made by the Parliament of Canada for
the support of the public schools of the country.

More than that. Poor scholars and poor school dis-
tricts were to be assisted out of this fund. Poor
scholars were to be educated without any charge, and
there was local assessment, corresponding to the
portion of each municipality, in this fund, and poor
scholars had to be educated free in these schools. It
was imposed upon them as a condition.

Your Lordships will see how distinctly these schools
of Lower Canada are recognized as having rights in
this fund. This fund is spoken of as belonging to them.
See sec. 88. ,

The Lower Canada Common School Fund means
"this fund. A portion of this fund belonged to Lower
Canada. Not the portion raised by local assessment,
but the portion of the fund belonging to Lower Canada
of this Common School Fund Sec. 88 says:—“ And
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1897  the superintendent shall deposit the said sums in
Tas  such bank as the Governor in Council may direct, and
oﬁ*g;ﬁ‘g‘lﬁovshall apportion the same according to law among the
AND THE municipalities, and shall pay to the school commis-
O?%?;ffc sioneis and trustees of dissentient schools the respec-
' Tog tive shares belonging to the municipalities.” That is
Domision to the several municipalities. They formed corpo-
o CaNADA. 1y tions. Every one of these were corporations just
C(l); e a8 much as the University of Toronto. There were
Scroo. more of them, but they were existing corporations,
ng;;)x:n declared perpetual. They could incur obligations,
— and could sue and be sued. They were legal entities,
and these were the beneficiaries of this fund. Why,
if there was one set of institutions more than another
that Confederation was careful about preserving, it
was the right of these schools—the schools of the
country. Schools of the minority were represented by
trustees who were corporate bodies, and all their
rights it surely was the intention of the Act of Con-

* federation to preserve.

Now this appropriation of a million acres of Crown
lands was in the nature of a compact between the two
provinces. Here was the old Government of Canada
setting aside this by mutual consent of both provinces ;
it was in the nature of a compact between these pro-
vinces, and the beneficiaries were the schools of Lower
Canada, and the schools of Upper Canada.

There was an. understanding between -the two
divisions of old Canada and there is authority for saying
such an understanding as that is valid, to support
trusts in equity at least; but here we have, I say, a
complete system of schools established by the same
authority -that appropriated these million acres of
land, and throughout this Act Lower Canada is

" spoken of as owning a portion of this fund, as
entitled to a portion of this fund, and the municipali-
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ties are the school bodies of Lower Canada, are declared 1897

to have rights in this fund, and to be entitled to this  Tap
fund, and they were perfect legal entities that could oE’g’;;fgfo
be sued and sue.  AND THE

These million acres of land were held by the Crown, J;“‘é‘;ﬁffc
and the beneficial interest in them was in the old Pro- 7
vince of Canada containing both Upper and Lower Dominiow
Canada, and the million acres of Crown Lands were oF CA_NADA'
appropriated as a school fund for the support of the C({ﬁn:(em
schools in each division of the old province, that is, in _Scmoor
Upper Canada and in Lower Canada. They were not F%ﬁv;g P
the lands of the Province of Ontario. They were the —
lands of the Crown and if the Crown appropriated
this million acres of land on these occasions from
Upper Canada, they might have appropriated lands
in Lower Canada for some other objects, and they
did actually pass statutes to that effect. For instance,
one of the first statutes promoting the construc-
tion of the Intercolonial Railway provided for
setting aside a large amount of land in the province of
Quebec in support of that scheme. And there was
nothing extraordinary in the Crown setting aside this
million acres of land for the support of the schools in
the two sections of the province —nothing that gives
any claim to Ontario now, either in equity or in law,
in that. They were Crown lands, they were not
Ontario lands, nor Quebec lands. They were Crown
lands belonging to the whole province, and were set
aside for the benefit of the two provinces or the schools
in the two provinces, which were the real beneficiaries
in the matter. And the terms used to appropriate this
million acres of land to the benefit of these schools are
exactly the same as were used in appropriating Indian
Reserves. For instance, in the very statute of Lower
Canada preceding this C. 8. L. C. ch. 14, sec. I2, we have

a provision made for appropriating lands to the
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Indians, Indian Reserves, and the language is exactly

‘the same as in the case of this statute. There was

authority given to appropriate and set apart lands
by Order in Council, for the Indians. Now such reser-
vations were made under the old Province of Canada.
The Indians had an interest in those lands at the time
of Confederation. In the Ontario lands case the Privy
Council laid it down distinctly that there was no
necessary connection between control over those lands
and an interest in those lands.

Now, the ground I take is this: The language being
the same, these lands in each case being set apart and
appropriated, the result upon these lands should be
the same. Now, in the case of the Indians, it is
undoubted that that created a reservation belonging to
the Indians. It was an appropriation of those lands to
the Indians. The Indians acquired an interest in
them, and if the question for this court was whether
such Indians had a vested right or interest in those
lands which had to be respected under section 109 I
imagine the decision of the court would be very differ-
ent from what it was in the case of the Indian
annuities where the obligation of the Crown was a
personal obligation, where it was held there was no
lien whatever on the lands; but here the lands are set
aside and appropriated to the Indians, and they give
an estate to the Indians, an estate that this court
would respect, and so, if the lands are set apart and
appropriated as a school fund. it gives to the benefi-
ciary of that school fund an estate and an interest.
That was the condition of affairs at the time of Confed-
eration. Now, did a change of legislative control
over the Indians, and over these Indian lands—did it
in the least degree affect the rights or interests of any
parties to' this land? - Not in the least. The old
Province of Canada had the legislative control over
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these Indian lands and over these Indians, and that 1897
legislative control passed out of the hands of the old  Tag
Province of Canada to the Dominion. And the Privy og%’;;fgfo
Council held that this change in no way affects the anp TaE

. . , . . PROVINCE
right or interest of any party. The Indian rights op Queskc
remain. In other words, the Dominion took over the T'];E
Indians and the Indian lands and the Indian fund, Dowminion
everything belonging to the Indians. They took it all ° Canapa.
over into their hands just as in this case. Quebec Cgﬁzﬁn
and Ontario took over the schools and took over the Scmoow
property of the schools, with all the attendant rights Fgﬁ%ﬁ; P
belonging to these schools, just in the same way, and —
we might just as well argue that because the old
Province of Canada has lost its control over these
Indian lands and these Indian funds, there is some
change of interest; there is no change of interest.
The legislative control is no measure and no limit
to the rights of the parties under our Act of Confedera- o
tion. The idea was to perpetuate all rights and all
obligations, and when the two provinces took over the
schools they took over all belonging to these schools,
they assumed the burden of these schools, and they
assumed it as heirs of the old Province of Canada, and -
with all the rights, all the obligations, except the one of
the annual grant from year to year, but all permanent
existing trusts passed, they were transmissable obliga-
tions and rights, and they passed to the new provinces
as successors in that department of the old Province of
Canada. Therefore I think that the effect given to this
Indian Act, is applicable to our case.

Now another point is this. It is argued there1sa

difference between the Indians and the schools. As I
show to the court the schools were capable of having
rights just as much as the Indians. This action of the
old Province of Canadain setting apart and appropriat-

ing this million acres of land, was done in favour of
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two distinct and separate systems of schools. There
was one distinct and separate system existing in Upper
Canada and there was another existing in Lower Canada
under totally different statutes. Now it was in favour
of these schools respectively that this appropriation
was made of this million acres of land. It was not
schools of the Province of Canada in any other sense
than it was in favour of the system of schools existing
in Lower Canada and in favour of the system of schools
existing in Upper Canada, which were distinct and
different from schools under different Acts.

Ch. 26 of the Consolidated Statutes says:—

“The said sum of $200,000 annually shall from year
to year be apportioned by order of the Governor of
this province in council between Upper and Lower
Canada, in proportion to the relative numbers, &c.”

Now there was a portion of that fund affected in
favour of Lower Canada ; if it was not defined it was
capable of being easily defined. Lower Canada’s share
was assigned to her and permanently assigned to her
by this statute. ,

Now, a division is made of it permanently, I claim,
by this statute, and also by the subsequent statute,
the School Act of Lower Canada, C. 8. L. C. ch. 15.
That apportionment is recognized. In section 99 of
that School Act of Lower Canada we have the language
used by the same legislature that a portion of this
fund does belong to Lower Canada. They use the
words ,‘ belonging,to Lower Canada.” Therefore there
was a definite portion assigned to Lower Canada, and
there was a definite portion vested in Lower Canada
as a distinct division of the old Province of Canada,
and that language is used, I say, by the same legis-
lature throughout this School Act of Lower Canada ;
not only is it declared to belong to Lower Canada, but
the statute, 15 Vict., goes further; it creates all the

o
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machinery, and all the provisions necessary to carry that 1897
apportionment onward down to the ultimate benefi- Tgy
ciaries, the schools of every school district in Lower PROVINCE
.. oF ONTARIO
Canada, and these school districts are declared to be axp THE

entitled to a certain share of this fand, provided they ou pmens
comply with the conditions on which it is granted. >
They have to raise a corresponding amount by local Dominion
assessment. The schools were instituted and all the °F CANAPA-
machinery was provided. I call your Lordship’s atten- 'C(I);;MTgN
tion to the machinery that was provided. SCHOOL
Section 24 of the School Act says *it shall be the duty Fﬂ;ﬁs}f °
of the Superintendent of Education—now that Super- —
intendent of Education is styled in the previous sec-
tion ‘The Superintendent for Lower Canada,” show-
ing a keeping of the distinct system—to receive from
the Receiver General all sums of money appropriated
for Common School purposes, and to distribute the same
among the school commissioners and trustees of the.
respective municipalities according to law.” And in
proportion to the population of the same as ascertained
by the then last census. Then section 88 says some-
thing more.
Now, not only does the same legislature say a portion
of this belongs to Lower Canada, but that it belongs to
the school municipalities—to the municipalities they
Tepresent.
Section 94 carries out the same idea.
I will have to call your Lordships’ attention to this,
that these were not exclusively supported by.public
funds. Sec. 94 provides that the money shall be divided
among the several school districtsin the municipali-
ties in proportion to the number of children between
seven and fourteen.
Now we have got the complete machinery for carry-
ing this fund on and vesting it for the benefit of every

school district, and it is vested in the school commis-
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1897  sioners and school trustees of these schools by the Act

Tre  and by the same legislature. Now, the language of the

PRrOVINCE 3 3 +hi '
oF ONnABIo '.statute 1§ that_ the schools alfe entitled ‘to th1§. For
AND THE instance in section 90 we have language like this:—

OI;R(%?;BC;C “To entitle any school to its allowance out of the
o,  general or local school fund, it shall be requisite and

Doumvion sufficient,” to do the following things.
or Canapa. ‘Now, then, the school was entitled to a share of this

C(—)’;D‘[rgN fund, if it complied with the requirements. It had a

Scmcor, legal right and a legal status to enforce its right to

F%ﬁgﬁsp this fund if it complied with the requirements. Sec-
—  tions 96 and 97 carry out the same.idea.

Now, there are reasons for which the Superintendent
of Education may refuse, and without which he could
not refuse. He was bound to pay it over to these
schools. And therefore we have the complete machin-
ery, and we have the language used throughout here
that the municipalities owned this fund, and that if
they comply with certain conditions they are entitled
to have their share of that school fund.

Now we come to the mnext point: What was this
fund ? I propose to direct attention to that point:
‘What was the nature of this fund ?

The same statute, ch. 26, sec. 5, embodying what had
gone before, says this:

“ And the said fund and the income thereof shall
not be alienated for any other purpose whatever, but
shall remain a perpetual fund for the support of
Common Schools and the establishment of township
and parlsh libraries.” -

Now, there is a distinct and clear declaration that
this fund is inalienable. Section 3, subsection 2.
That is as clear a declaration that this fund is inalien-
able and permanent, the public faith pledged to that,
as clear as anything can be, in favour of any person
having an interest in that being permanent.
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Now, what I say is that every person having an 1897
interest in the public faith being kept in that declara- Tgg
tion, can ask that that be carried out under the oﬁ?;ﬁﬁfo

circumstances, especially when the Government did axp rae
‘undertake to carry it out. They may not have car- o?&%fgo
ried it out in the strict letter of the law, but they s
did in the spirit as Mr. Wood says. This fund was Dowuinion
always behind the annual grant, and this fund was " CA_NADA’
allowed to accumulate in that way. The law did Indre
.. Common

not say that the Dominion Government were abso- Scroor
Iutely obliged to invest this in other securities than F‘EZZ];‘;D
their own; they might invest in their own deben- -—
tures under the statute. Instead of that they invested
it in their own indebtedness. It was their own
debt anyway. If they chose to ignore a minor part
like that, they had a perfect right to do it, to treat it
as a debt due by them. It would be a debt due by
them if it had been invested in the debentures of the
debt. Behind it stood this permanent fund, this
million acres of land, and the proceeds of what had
been sold of these million acres of land. That wasthe
nature of the fund. It was a permanent endowment
for the Common Schools in the Province of Quebec as
regard the portions assigned to the Province of Quebec,
and for the schools in the Province of Ontario as
regards the portions affected by Ontario—I mean
Lower Canada and Upper Canada.

Now let us see what it was an endowment for. It
was not the sole support of the schools of Lower
Canada. :

The School Act, C. S. L C. ch. 15, says it is:—

“An Act respecting provincial aid for superior edu-
cation—and Normal and Model Schools.”

It is a permanent endowment in aid of the Common
Schools. - It is not the sole course of support of these
schools, nor anything like it, because there were local

45
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taxes and private contributions to these local schools
that made the Government grant a minor portion of the
support of these schools necessarily. Why, the schools
were nearly all built by local assessment and local
taxation by different localities, places building their
own schools, it was all done by local effort, and not by
this public fund. This public fund is only in aid of the
Common Schools. It was a public endowment in aid
of the schools mentioned in the Act. If was simply a
perpetual inalienable endowment in aid of the system
of schools mentioned in the statute.

Let us see now what these schools were—these bene-
ficiaries that are said to have been extinguished at
Confederation.

Now, in sec. 27 of the School Act, C. S. L. C,, ch. 15,
we have got the provision under which these schools
were established, and your Lordships will see that we
have got the divisions between schools of the majority
and the schools of the minority ; the schools of the
majority are the schools managed by the Commissioners,

~ the minority those managed by Trustees.

Now what were these Commissioners and trustees?
I call your Lordships’ attention to section 53 of the
same statute. There were a set of School Commission- .
ers in each municipality, they were elected, I may say,
by the people of the locality, the municipality, under
the statute. They were not appointed by the Govern-
ment except to fill vacancies, and they continue so to
this day with some amendments.

This sec. 58 constitutes them corporate bodies.

Then the next section declares that they shall not
become extinguished by failure to appoint trustees.
The corporate body shall not become extinguished.
They are made perpetual.

Now as regards trustees, they too were made a cor-
porate body and given the same powers as the Com-
missioners. I refer to section 57, subsection 3.
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Now, both these were corporate bodies, created by 1897
the State, but elected, managed by local electors, resi-  Twm
dents in the school districts and proprietors, and they OPROVINCE

¥ ONTARIO
were made perpetual corporations, and they were not axp rEE

purely public, so that the State could wipe them out :;%‘;g:;c
when they liked, and take the school property and Ty
treat the whole thing as if it belonged to the public, Dommion
and as if no one else had right to these schools. They °* Caxapa.
were not of that character, and the statute does not _In re
CoumMoN

show to us that they were of that character. For Scmoor
instance, there were local assessments raised. Fﬁg;:n

Now, my argument is, if there was nothing but the —
local assessments, each school district could assess
itself for the erection and maintenance of its schools.

Now, surely where a locality had assessed itself
heavily and built a fine school house at the local
expense, it cannot be pretended that no faith of the
public was pledged not to destroy or nullify that pro-
perty. That created aninterest distinct from the State.
There were local rights and local interests, and it
was by local contributions, either by way of special
assessments or voluntary contributions, because the
statute provides for voluntary contributions to erect
these schools and support this system, instead of local
assessments, and I say this created an interest that took
them out from being mere agencies. These school-
houses, erected in that way, we could not treat as
belonging to the State and ignore these local rights and
interests. To this day they belong to these local school
corporations. I say that created an interest that took
them out of the category of beneficiaries that disap-
peared with the change of the old governments. It
would be an act of vandalism to step in and treat the
whole thing as if it was public property that could be
swept away without affecting any interests that ought
to be protected.

45%
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I call.your Lordships’ attention to section 64 of the
statute. I am speaking always of the statute, C. S. L.
C., ch. 15:—

“It shall be the duty of the school commissioners
or trustees in each municipality :—

“1. To take possession of lands and school houses,
acquired, given to, or erected by the school trustees or
commissioners, and to which the province may have
contributed by virtue of any former Act or by the -
royal institution.” And so on. ,

The province may have contributed. Here it is
recognized that there are school houses to which the
province is only a contributor, coming under this sys-
tem, and under the management of these school trustees.
Surely there were private interests there that ought to
be respected. Then further :(—

“To acquire and hold for the corporation, by any
title whatsoever, all real or personal property, moneys
or income for the purposes of education, until the power
hereby given be taken away or modified by law, and
to apply the same according to the instructions of the

i

donors.”
Now , there is an express provision for dealing with
gifts—private endowments.
- Then section 60, subsection 2, provides that the
secretary-treasurer shall give security, not only for the
funds he receives from the school, the local assess-
ments, but from these contributions or donations paid
into his hands for the support of the schools.
Now, we do not know to what extent it has gone,

. as I have said we had no power to go into this ques-

tion, but the statute makes ample provision for these
schools being anything but mere public schools.
There are private interests here that ought to be
respected, and that take these out of the category of
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being mere agencies of the State —local assessments and 1897

private contributions. THE
. rs ProvINCE
I think the legitimate consequence of the ground oF ONTARID

_taken by Ontario, is that all these school properties anp taE

have been confiscated practically to the Crown; OER%‘{,‘;“,S:C
because the title of the schools to this grant, it seems to o

me, stood upon the law quite as much as the title to Dominion
these school properties. oF Canapa:
On this question of what creates an interest that the O(I);n;gn
State must respect, I might perhaps be permitted to Scmoor
call your Lordships’ attention to Cooley on Constitu- FET;;;?D‘
tional Limitations (6 ed.), at pages 253 and following, —
and page 328 and following. ‘
In the United States, of course, we understand per-
fectly that the individal states have not the same
unlimited power of legislation that our provincial
legislatures have—the same omnipotent power, so to
speak, within their own sphere. There is alimitation
on their powers. They cannot impair the existing
obligations or contracts, but the argument I think
might be used, that where in the United States a State
could not change the position without violating the
provisions of the Constitution, that there is an interest
there that ought to be respected ; that there is an inter-
est there that under system ought to be respected, an
interest in respect to supporting a trust, and I think the
court will see from Cooley and the authorities cited by
Cooley that unquestionably these schools are in that
position where they could not be treated as mere
agencies of the Crown or of the Government.
Another point is this. Not only have the Dominion,
Ontario and Quebec, and all the provinces in fact
recognised this fund and acted upon it, but I main-
tain that the Imperial Parliament itself has recognised
that this fund belongs to the two provinces, and I
maintain that they have done that in assigning the
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Turnpike Trust debentures to Ontario and Quebec as
their joint property. That was a part of this fund. It
stood on no better ground than any other portion of
that fund. . _

The Imperial Parliament has recognised the joint
title of Ontario and Quebec in that fund. The reason
why the rest of the fund was not charged was its
anomalous position. It is explained I think in the
basis which the parties laid down for the dividing of
the assets. This is from the principles upon which the
statement of affairs of June 30th, 1867, is to be revised
in preparation for the arbitration between Ontario and
Quebec.

Now this feature of it was accepted, was acted upon
by the arbitrators, and I point out to the court was
accepted and in fact has become chose jugée against
Ontario :

“ The investments for trust funds are to be deducted
from the capital of the funds which are invested in
them, and the unpaid interest, which has been allowed
to the funds and charged against the Quebec Turnpike
Trust and the City of Hamilton on these investments,
are to be similarly deducted from the corresponding
income funds, the investments themselves, with the
coupons being handed over to the provinces interested
in the funds, but as Ontario and Quebec have a joint
interest in the Common School Fund, the investments
for that fund and the accrued interest thereon must be
handed over to Ontario and Quebec conjointly, to be
dealt with by the arbitrators”’

Now all parties have acted upon that, the two pro-
vinces, the Dominion, and all provinces in fact. It
was the basis as it were, of the legislation which took
place regarding the public debt. Who will say that
this statement of affairs did not influence that legisla-
tion, and that it would probably have been different
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had it been known that Ontario was going to receive 1897
the whole of thislarge fund that she is now claiming ? Tre
Who will say that that did not influence the Dominion EROVINCE

. . . oF ONTARIO
legislation in the settlements of affairs between the AND TEE
provinces 2 Therefore, I maintain that by the Impe- OFR%?ESC
rial statute itself the interest of Lower Canada in this v
fund is recognised and that it has been accepted by Dominion
Oniario oF CANADA.

Now, Upper Canada received funds that it seems to _In 7e
CoMMoON

me on its own principle it had no right to receive; Scmoor
like the Upper Canada Grammer School Fund. There Fi’g;ﬁ”
are a large number of funds for the municipalities of ——
the province, at the time, that stood just on the same
principle. Many of them were not invested at all.
Most of them were not, and yet the existence of these
funds has been recognised ; they have been paid over,
even payments to the municipalities since Confedera-
tion. Why should Upper Canada pay over any portion
of this Improvement Fund to the municipalities if the
municipalities became extinct ?

Now there is another point upon which I wish to
speak. The court will see the position that Ontario
took with regard to the award of 1870in answer to the
claim of Quebec.

* Ontario denies that Quebec can re-open the award
of the 8rd September 1870 in this arbitration in respect
of the Common School Fund.”

“Ontario considers that the award was not just to
Ontario, nor in accordance with the spirit or intention
of the British North America Act in giving Quebec any
share of the Common School lands, or the proceeds of
Common School lands, which are wholly situate in
Upper Canada, that Quebec was no more entitled to a
share of these lands than of other Crown lands in
Upper Canada, but Ontario accepted the award as a
whole, and the Privy Council decided that the award
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1897  was a valid award and Ontario objects to the same
Tue  being opened for the purpose of enabling Quebec to
og‘g’g;’:g?o have some points reconsidered of which Quebec may
anp THE suppose there is a chance of the arbitrators taking a
0?%?;:& view more favourable to Quebec than that taken by the
Tog first arbitrators.”
Doumsron  Now, Ontario objects to open this award, and I
Of CANADA. 4} ink she had good reasons for considering the award

Cc{gn:fm binding on her at least, because before the arbitration
Scmoor.  of 1870 your Lordships will see that Ontario took dis-
F%i%;;D tinctly in her written answer before the arbitrators
——  the position that these lands belonged to her, the
very position that she is seeking to take in this appeal.
Now that was answered by Quebec and that issue was
before the arbitrators in 1870, and the arbitrators made
an award against the pretentions of Ontario. That
award of the arbitrators was never appealed against by

Ontario.

Now, if the arbitrators were within their jurisdiction -
there, and it was not clearly w/tra vires, that is bind-
ing, and we claim it is binding on Ontario because
she has accepted it in the most formal manner by
statutes, and every other way. Surely it is chose jugée
against Ontario. She never appealed against that
feature of the award and never appealed against it at all.
It is true that Mr. Wood when he came before the arbi-
trators with his oral arguments, that he did not take
that position, but whether that award was given against
Ontario upon contestation or upon confession it does
not make any matter, it is equally a judgment binding
upon Ontario, and she does well to say she accepted .
the award because it is an award she cannot help but
accept.

Now I may say to the courtthat Quebec will not be-
lieve, is not prepared to think, that your Lordships will
reach the stage that vou will feel it necessary to deter-
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mine upon the merits of the caseitself, as if it were free 1397
for Ontario to raise this question of the extinction of the  Tag
beneficiaries. Ibelieve your Lordshipson consideration OEI,) OatAnte
will see that this question is excluded on every ground ; AND TEE
excluded by the very terms of the reference ; excluded or QuesEc
by the fact that it was not placed before the arbitrators; -
excluded by the fact that the arbitrators have not Domivron
passed upon it ; excluded by the fact that Ontario is or CaNADA.
estopped in the most complete way; I believe your CgQM"gN
Lordships will say that you will not find it necessary Scmoow
to pass a decision on the merits of the case, which ng”‘:‘gn
merits we have not beenable to discuss here as I have —
stated, for the want of proper evidence and information.
I do not think your Lordships will say that there is
any jurisdiction given to this court, if the arbitrators
had not jurisdiction ; if it was not a subject that was
_within their jurisdiction, that the arbitrators could
not give jurisdiction to this court by their finding.
Mr. Justice Gwynne asked me yesterday whether
the subject of liability of Ontario had probably been
discussed by the arbitrators. I have nodoubt it was,
because Mr. Chancellor Boyd discussed it, and M.
Justice Casault discussed it, and Mr. Justice Bur-
bidge says that he has the benefit of reading the
opinions of both of these arbitrators.
Now if your Lordships will refer to Mr. Justice
Burbidge’s remarks at pages 652, etc., etc., ante, I think
your Lordships will see conclusively that this question
has never been discussed by Mr. Justice .Burbidge,
and that it is not part of the ground of his award.
He professes to have dealt with all the questions which
the arbitrators considered they had to deal with, and
there is not a word in all his remarks in which he dis-
cusses this question, whether there is any liability on
the part of Ontario or not. He speaks of a liability in
this way, and that way, but nowhere does he speak of
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1897 liability in the sense in which it is brought up by this
Tes  appeal, the question of whether there is no liability
onl') o Whatever, and he is citing these clauses of the deed
anp tHE of submission, it seems to me, to show why he con-
OI;‘R%:,I;{;EC sidered those clauses excluded that question, and he
Tos did not deal with the question in his opinion, and his
Dominion opinion is the opinion of the arbitrators in this case,
or CaNapa. because without him the award could not have been

_ Cg’; Je . given in the case.
ScHOOL One other puint, and I will not trouble your Lord-
ngésv ships longer in this case.

— I want to call your Lordships’ attention again to the
statute of Ontario of 1894, 57 Vict. ch.11. This is a
statute to which the Crown is a party, binding upon
Ontario, and passed in 1894. Your Lordships will
remember that the Deed of Submission was passed in
1893. These arbitrations were going on in 1894.

Now, what are the points stated in this statute ?

“ Whereas this province is interested with the Pro-
vince of Quebec in a fund commonly called ‘The Com-
mon School Fund,’ existing under the provisions of
Chapter 26 of the Consolidated Statutes of Canada.”

They admit it exists under this statute.

“ And whereas this fund originally consisted of one
million acres of public lands situated in the Huron
tract in the Province of Ontario.”

That was the fund.

“ And whereas at the time of Confederation a large

“portion of the said lands had been sold and partly
realized by the late Province of Canada, for the purposes
of the said fund, and the proceeds thereof passed to
and are still in the possession of the Dominion of
Canada, to the credit of the said Provinces; and
whereas since Confederation this Province has sold
some of the remaining portion of the said lands, and
collected amounts, both on account of the price_of such
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sales, and on account of the balances remaining unpaid 1897

of sales made prior to Confederation ;” o

“ Therefore Her Majesty, by and with the advice and os %’;ﬁgo
consent of the Legislative Assembly of the Province of asp rae
Ontario, enacts as follows:”’ OI;R%‘[';EN;:C

1. “The Lieutenant Governor in this Province in Tog
Council is hereby authorized to agree with the Govern- Dominiox
ment of the Province of Quebec, upon an amount to be '9_‘1’1““'
paid by this Province for the acquisition by it of the Cgﬁ e
uncollected balance of the price of the lands men- Scmoor
tioned in the preamble of the Act,and for the payment F[II}E;SN.D
by this Province of what may be considered the value —
of the lands remaining unsold.”

2. “It shall be lawful for the Lieutenant Governorin
Council to enter into an agreement with the Govern-
ment of the Dominion of Canada and that of the Pro-
vince of Quebec respectively, for the purpose of effect-
ing a final division and distribution between the said
provinces and final payment of principal of the said
Common School Fund, and to enter into such an agree-
ment with the Dominion of Canada and the Province
of Quebec as may be necessary for the division, distri-
bution and payment of the said principal, and for
granting and giving to all parties concerned such
receipts and discharges, and signing such deeds as
may be necessary in the premises.”

Did Ontario at that time understand that this ques-
tion of whether there was any liability for this school
fund existed or not? Could Ontario have believed
that in the Deed of Submission she had submitted the
question whether she was liable for these very things
~ which she acknowledges her liability in this statute,
and for which it provides? Could she have believed
it? Could the province of Quebec have believed it?

Is it possible in the face of thisstatute, and the corres-
ponding statute on the part of Quebec, that the Pro-
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1897 vince of Ontario could have believed or intended any
Tas  such thing, in the face of such a statute at this? I
oﬁ’&fﬁgfo ma:intain your Lordships wi?l never reach ’%he stage of
Avp THE being called upon to decide this question on the
OFBOQ;?;;G merits ; that the appeal does not lie, under all the cir-
T"- cumstances of this case.
HE )
DoumwvioN a1 .C. follows : _
oF CANADA. . o . . .
I propose to be very brief in dealing with this ques-
C(I,QJZN tion. But what I would like to do is to put before the
ScHOOL  court, if I can, at the various stages, the circumstances

Fiﬁzﬁsb of how this fund has been dealt with by the parties,

~  in order to show the action of the parties, and how far

the parties are estopped now, or how far it may be
included in the deed of submission.

In the reasons offered by Mr. Chancellor Boyd, he
attached apparently a great deal of importance to what
might have been the wording of the constitution of
these schools and the inference that from the wording
of the statute that these are called Common Schools of
the province of Canada.

Now, a mere examination of the preambles and the
titles of 4 & 5 Vict. ch. 18, 7 Vict.ch. 9 and ch. 26
of Consolidated Statutes of Canada, shows that those
schools are schools in this Province. Not schools
belonging to the Province of Canada. And, this
statute, C. S. C., ch. 26, recites in section 1, that the
land was set apart for Common School' purposes.
There is nothing in the language, and if you refer
back to the preambles of the others, to the statutes to
which it refers, there is nothing to show that these
were Common Schools which might be said to be
exclusively the property of Canada, but they were

. Common Schools throughout the province, and it was
a Common School fund fora Common School purposes,
and it designated throughout the provinces, although
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it might have made a more limited designation than 1897

that as regards territory. TaE
Groing on then to the second point in connection with o?t)o::;ig?o

section 1, and which the province of Quebec has always ANp THE

maintained, it is this, that by 12 Vict., ch. 200, and op guees
by the Order in Council, and by this chapter 26, -
these million acres of land were adequately appro- Dominion
priated, taken out of the Crown’s domain, and setapart oF (ﬂﬂm"'
and belonged to the Common Schools throughout the In r
. . ComMoON

province of Canada. We say they no longer remain  Scmoorn
Crown lands, and the description and the designation Fi’f\gﬁ;]’
given throughout by the late Province of Canadato —
these lands calls them school lands, and we not only
say that by that section or chapter 26 that they had
been appropriated and set apart, but your Lordships
will see that that section provides that the Commis-
sioners of Crown lands, under the authority of the
Governor in Council, administers them and collects the
proceeds, and pays these proceeds into the Common
School fund for these Common Schools. There was an
absolute appropriation, instead of a million dollars in
cash, and if we were discussing it on the basis of a
million dollars in cash, there would not be any diffi-
culty at all. Instead of that the Province of Canada
gave one million acres of land out of the Crown
domain into the hands of the Commissioner of Crown
Lands as a sort of administrator or trustee, and he was
to sell these lands and put every dollar of the cash into
the Common School fund for the benefit of the Com-
mon Schools of the province.

It must be borne in mind that under two distinct
statutes there had been created the Common Schools
for Upper Canada and the Common Schools for Lower
Canada. My learned friend wbo preceeded me has

given you the consolidation of the legislation as
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regards Lower Canada in Chapter 15 of the Consoli-
dated Statutes of Lower Canada.

Now, there was the corresponding or almost cor-
responding legislation to be found at chapter 64 the
Consolidated Statutes of Upper Canada, providing for
the Common Schools and their management and the
disposition of this fund and of the remainder, the
creation of corporations, but under these Common
Schools, who had power to sue and be sued for Upper
Canada, with a superintendent of education for
Upper Canada, with a local board of education for
Upper Canada, and with provision made that the
superintendent of education of Upper Canada drew
from the Receiver Greneral the portion of the grant of
this Common School Fund. ,

Now these two statutes,, (). S. U. C, ch. 64,and C.S.
L. C,, ch. 15, were in force on the 1st of July, 1867, and
continued in force for years afterwards, and as regards
the Province of Quebec—I cannot speak so definitely
for the Province of Ontario—they are in force yet, but
they have gone into the revision of 1888.

Now, there was the constitution then of the fund,
and the constitution of this corporation, and these
Common Schools, as of daté of Confederation; 1st July,
1867, and at that time there was the $1,645,000 in
cash, and while it is quite true that the late Province

- of Canada did not invest that money in the public

securities, they used it for their own purposes, for all
we know, but it remained there, not what my learned
friend who opened for Ontario said, a mere book
account, and a mere nonentity, that could not be
touched. Every dollar of that $1,645,000 represented
cash or the interest that should be added to it, and
was a solid, substantial fund at Confederation.

Now, after Confederation eame the arrangements
that were made for the arbitration under section 142
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of the British North America Act. And the object ofthe 1897
few remarks I wish to make on this point is to show  Tag
that before the arbitrators of 1870, the question of this UROVINCE

_ oF ONTARIO
Common School lands was referred to them for IA:ND THE
division and adjustment by all the parties. OFR?QYJI;:;C

Now if your Lordships can take up the principles as il
enunciated in what we call part 8 of this long book, Dominion
page 9, which is headed : ¢ Principles upon which the oF (Ei"m'
statement of affairs of June 80th are to be made up in _In 7

. . . . CoMMoON
preparation for the arbitration between Ontario and Scmoor
” Funp AND
Quebec. Lanbs.

Now at page 9, one of these principles sets out this: ——

“ The lands in each province were surrendered to
them, subject to existing trusts, and the Dominion is
bound to see that the trusts are executed. A very
large sum, upwards of $1,700,000 remains outstanding
on sales of Common School Lands, situated in Ontario,
but in which Quebec has a joint interest, and the
apportionment of this asset must be left to the arbitra-
tors.”

Now, in so far as any concurrence could possibly
have been given to that, Mr. Wood who was then
the treasurer, and acting on behalf of the executive of
Ontario, expressly in his letter consented to that. When
some difficulties arose between the parties, Ontario,
Quebec and the Dominion, with reference to what state-
ment should be presented before the arbitrators in con-
nection with the debt of Canada, a conference took
~ place at Montreal. Now, we submit that the parties are
bound by this conference and in that conference there
were representatives of Quebec and of the Dominion
and of Ontario. Your Lordships will see that the
treasurers of Ontario and Quebec agreed to the fairness
of these principles, and in connection with these prin-
ciples the Dominion passed an Order in Council and a
statement of the debt of the late Province of Canada
was made up and submitted to the arbitrators in 1870.
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Now, as my learned friend Mr. Trenholme stated,

when the parties in 1870 were before the arbitrators
submitting this question of the School Lands, Ontario
in its written and printed statement before the arbi-
trators, which we say must be taken as an Act of
Ontario, following up the conferences that took place
leading to this arbitration, raised the question that there
was no trust in connection with these lands, and that
she was entitled to them all. Well, good, bad or
indifferent Mr. Wood orally said “I think Ontario is
liable. I think,” he said, “that I should do violence to
the statutes, if I could have taken them away from the
Common Schools which still existed.” I think he was
right. Ontario submitted that question to these arbi-
trators in-1870 and the arbitrators decided against that,
It was a question of law the arbitrators had a right to
decide. Ontario has never appealed from that. From
1870 down to the present argument, or rather perhaps
I should say down to the rendering of the judgment
of Mr. Justice Boyd, there has never been directly or
indirectly any suggestion or act of Ontario but that
thisaward of 1870 was valid, and that they had to carry
it out. :
‘We come now say to the year 1878 when the Privy
Council rendered their award, and your Lordships will
see from the quotations I have given in the factum of
the joint case before the Privy Council, the counsel for
Ontario, the Attorney General for the time being, con-
tended that the award was perfectly good.

Now, we say, not having appealed from the award
of 1870, having stated before the arbitrators in 1870
the question which they are stating now, they are chose

jugée as to the question of liability, and the arbitra-

tion is absolutely at an end and Ontario is without a
right to go any further. And I would go so far as to
say, if there was error on the part of the arbitrators at
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that time in the disposition of that Common School 1897
fund, that as regards Ontario, by her minister, by her  Tgg
legislature, by every act that it was possible to conceive OE%’;TIEE;"O
of having been done, she has acquiesced in the award, f"‘ggv?xﬁ:i
and made it a good award. OF QUEBEC
Your Lordships will see that from 1879 to 1887 Ontario T
paid direct to the province of Quebec $250,000 in various Douinion
sums as interest on Quebec’s share of collections on the °* CLN_ADA'
Common School lands made by Ontario and which Cgﬁ e
Ontario had kept in her pocket up to that time. ScHooL

Can there be any more direct admission? Could Fﬁ;;:”
we ask for any other circumstances that would operate
as an estoppel, as great as that ? Taking $250,000 out
of the public funds of the province passed through
their public accounts, and passed through their
estimates, passed under the review of the legislature,
not one isolated act, but going over six different years;
recognising Quebec’s interest in the Common School
fund after Confederation, recognising Ontario’s obliga-
tion to pay interest on that, and Ontario actually
paying the interest to Quebec ; that is, to 1839.

Now, that brings us down to 1890, and it, practically
speaking, terminates the recital of acts by means of
payments of money.

Your Lordships will see from the correspondence, if
you went into that, after the confirmation of the award
in 1878, the Treasurers of Ontario and Quebec and the
Finance Minister got together and they commenced
this legislation. What for? To divide the principal
and the income of this fund. All parties admit that
they were bound by the award of 1870 as regards this
being a trust, as being a fund, and an asset—first of all
an asset belonging to Ontario and Quebec, and as
being a fund which rightly or wrongly had been
declared by the arbitrators of 1870 to go on in per-

petuity, and the correspondence shows that all parties,
46
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both Ontario and Quebec, felt bound by it. They met
together in 1883, and there is a statute by Ontario, and
astatute by Quebec, to arrive at a settlement and a
division of this fund, to permit Ontario to buy or to
pay Quebec a certain sum of money for the outstanding
balance for the lands unsold. '

Then we come to 1890 as a matter of legislation,
when these various acts of payment of moneys by
Ontario took place. The last item was $11,000. In
1890 they introduced the legislation under which this
present arbitration took place. At that time Quebec
had repealed the Act of 1883 by substituting an arbi-
tration Act as it is called, and it was found that as
regards the division of the fund Quebec was without
authority. . '

In 1891 Quebec, the Dominion and Ontario, each
one of them passed Acts recognizing again everything
that had gone before, recognising as clearly as can be
recognised by words, as Mr. Trenholme has put it, that
the principal of the fund ought to be divided, that the
parties hands were tied by the award of 1870 which
said it must go on forever, and they adopted legisla-
tion to do it. '

Now, that is concurrent legislation. It is not legis-

- lation of a private individual. It is legislation we

may say of the Crown, Quebec, Ontario and the
Dominion.

Now then we come down purely to the question of
the deed of submission of 1893. I donotthink thatany
construction can be put upon it further than that the
parties who signed that and the Lieutenant-Governor-
in-Council of the province of Quebec who approved of
it, believed and could only believe that what he was

-agreeing to submit wasthe amount of a fund that every

one had recognised and admitted. The deed 1is
signed and the parties go before the arbitrators.
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Quebec makes this claim which is printed in the joint 1897

.case. That says, that we are entitled in the makingup  Tag
of this amount of this principal of the Common School og’g;ﬁgfo
fund-—we are entitled that you should take as cash on AND THE
hand what the Dominion have got; we say Ontario op QUEBEC
must render up an account of these remissions she has Tom
made ; if any remissions have been made for improper Dousion
causes we wish to investigate it. OF Oaxapa.

The parties there clearly recognised there was a fund, Cgﬁmfgn

composed of the amount at Confederation, of the value Scmoow
of the proceeds of sales of land since, of the value of lands Ftﬁﬁﬁ; P

remaining unsold, but of course as against these gen- —
eral amounts there might be some legal deductions in

connection with the existence of the fund, but there

never was a suspicion that there was no fund. And,

I say that the language cannot possibly convey that,

but that the language conveys that there was a fund
composed of the amount on hand at Confederation,

of the cash received by the Dominion since, of the cash

- in the hands of Ontario, of the value of the lands

remaining unsold, and it was that amount that the
arbitrators were going to divide, and it was that

claim that Quebec formulated therec before the arbitra-

tors. We did formulate a claim with reference to the

division of the fund and income about which I will

speak in one moment.

Now, what was the answer of Ontario to that? I

challenge my learned friends to show in their answer

that they filed to that claim, and which is what we

argued before the arbitrators, which must be taken to

be the line or the action of the parties—not one word

—not only not one word that there is no liability since
Confederation, but line after line that Quebec cannot

re-open its award, this award of 1870 must stand,

Quebec’s rights are bound by that award of 1870. That

is what we argued on behalf of Quebec. That was the

contest before the arbitrators.
465
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1897 To sum up in a few words, the contention of Quebec
Tae is that as regards that Common School Fund, all parties .
01;%’:;1:;?0 have accepted the award of 1870, less the contention

ﬁggv;r;(g that Quebec will make in this counter appeal ; in all
or Qumsec Other respects the award of 1870 has been followed in
Tog  ©Very particular; not only in the clause regarding the
Dourstoy Common School Fund, but the other, and as regards
OF CANADA- the Common School Fund all these acts have been
C({Zn:fm done by the legislature, by the officers, by the executive
Scroor  council, by the premiers of Ontario and Quebec, and
F%III;]‘:SI? it brings us then down to this question :—Is it possible
—  that Quebec, with all these views or acceptations on
the part of Ontario before it, with the circumstances
of the award of 1870, ever thought by the deed of
submission it was putting in doubt again or putting
before the arbitrators the question whether there was
a trust? The circumstance of it never being men-
tioned before the arbitrators in the answer of Ontario,
seems to Quebec to be absolutely conclusive that this
court would not for a moment allow Quebec, or allow
any litigant to be taken by surprise in a matter so
serious as this, not only without any opportunity of
making evidence on a point that might be obscure,
but being called upon to make evidence and to support
its claim before the arbitrators, Ontario claiming that

the award of 1870 was good.

We contend that the motion to quash the appeal
‘should be granted, and certainly that on the merits
there is no foundation for the present appeal, and it is
not included in the deed of submission.

Blake Q. C. in reply. The question whether the
award is extra or intra vires is a question which cer-
tainly was brought by the Province of Quebec on
discussion before these arbitrators, and not merely was
it brought up, but it is still in that portion of this

whole matter which remains at present unargued,
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insisted upon. It is also insisted upon with reference 1897
to one or two points upon the matter which is now  Tgg
before your Lordships. Thequestion whether Ontario PrOVINGE

oF ONTARIO

under these circumstances is to be prevented from AND THE
. . . . ROVINCE
affirming onits part that some class of contention with ¢r Quesrc

reference to the award which Quebec proposed to Tos
affirm and insist upon on its part, is the question Dounron

which is laid before your Lordships at the opening. " Canapa,

That is the ground upon which I put the case. C;’;;JgN
As one of your Lordships has observed, it would be _Scmocor

monstrous to suppose thatif in point of fact this award Fixg‘;gn

is bad in respect to its dealing with this fund, bad as —
wltra vires, the Province of Quebec should be permitted

to insist upon that for the purpose of inducing a aif-

ferent adjudication upon the subject from that which

the award of 1870 prescribed, and the Province of
Ontario should not be permitted to affirm that same
proposition with all its results and limitations on its

side. Thatis really the contention which my learned
friends bring forward.

Now I repeat with conviction the view that the
attitude of Quebec upon the points which are set up in-
its case, are being prosecuted in the appeal, are points
which touch in the different aspects in which I stated
them in my opening, the question of the extra or the
intra vires of the award of 1870 with reference to this
matter, and I re-affirm as a proposition indisputably
that it is utterly impossible for Quebec to maintain those
positions without Ontario being absolutely free for its
part to say—well, if the award isnull and void it is so
for us as well as for you; you cannot affirm that we are
bound by it and that you are not; you cannot affirm
that these things which were extra vires of the arbi-
trators as you say, and which affect the whole of this
portion of the award, still leave it binding to the extent
to which it touches us. The whole question is open.
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If the award in this respect, on points not separable,
is ulira vires, it is wltra vires as a whole with relation
to the subject matter of the Common School Fund out
of which was. carved the Land Improvement Fund.

Now, my learned friends say, and say with justice,
that there was a general action of both the parties to
this discussion for a very considerable time based
upon the theory of the validity of the award.

I maintain that the conclusion is that it might be
fairly stated that the parties thought, in their action,
that Ontario was seeking for the carrying out of the.
award of 1870 in all its particulars, and that in the
transactions which it entered into later on, such as my
learned friend has alluded to, the transactions namely
with reference to the payment of money to the
Dominion, with reference to the payment of money
to Quebec, with reference to the Land Improvement
fund itself, as we will show in full detail when we
come to deal with that, it was upon the idea that
Quebec, which had up to the time of the Privy Council
decision litigated the validity of the award, after that
time was not disputing the validity of the award upon
these subjects. :

I say, speaking for the Province of Ontario, that in
my opinion a fair and reasonable view, taking the
whole of the correspondence, legislation and every-

~ thing, would have been to say both parties under-

stood when the submission was made that the award
of 1870 with reference to both the Land Improvement
Fund and the Common School Fund which the Land
Improvement Fund was carved out of, was to stand,
and that was what was being done, but I’ cannot
understand how the province of Quebec can set up for
itself the right to dispute those fundamental bases, as
far as it is concerned, and to say that we are bound.

. Is this ratio of division to bind Ontario when it does
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not bind Quebec? Is it to be intra vires as far as 1897
Ontario is concerned, and exztra vires as far as Quebec  Tug
is concerned ? oglg’;ﬁgo
The position seems to me impossible to state without axp raE
the very statement being its actual refutation. You OII:R%Y,?;;O
cannot make it good and bad at the same moment. %
You cannot make it good for one of the parties and bad Douisron
for the other. It is said Ontario did not appeal. Cer- oF C""ilm‘
tainly it did not appeal. Ontario did not say the Cc{;MT;N
award was extra vires. Its silence on that subject Scmoorn
does not debar its right to say that it is ewxtra Fiﬁ;;f”
vires. Certainly silence does. not bind and make the ——
award good for one and bad for the other. It cannot
be that Ontario shall be bound by the award, although
it is extra vires and beyond the powers of the arbitra-
tors a nullity as far as the province of Quebec is con-
cerned.
Now, allegations have been made bythe learned coun-
sel who opened for the respondents that there was a
disadvantage because they had not some evidence, but
I did not hear any very tangible statement of any
evidence that was missing, or any suggestion, On the
contrary, the learned counsel asked your Lordships to
infer from the statement in the statute that there
existed those corporations and those private schools
and those donations, which were suggested by the
statute. I agree that that is a fair inference. It is a
fair inference that those subject matters to which the
consolidated statutes of Lower Canada alluded did
exist, and for the purpose of this case they are fairly to
be taken to exist, and there is really no foundation for
the suggestion that the whole question was not before
the arbitrators and is not before the court. The statutes
of the Province of Ontario are analogous to the statutes
of the Province of Quebec. What binds one binds the

other. If this statute for the Province of Ontario dealt
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with the case in such a manner as to be formal admis-
sions which bind, of course they were not admissions
made to the other side. They were in part in connec-
tion with the propositions for settlement, which pro-
positions turned out to be abortive, and -the reason for
their being abortive can be discerned very plainly, for
the moment it was made to appear that the Province
of Quebec was claiming that the division of the fund
should not be on the basis of the principle of the
award of 1870, that moment it was obvious that no
settlement could be reached at all, and that to refer
the question at large from the award of 1870 to arbi-
trators would be an absurd thing. The province of
Quebec contends now that the division ought to be
made on the basis, not of the award, because it is extra
vires as far as Quebec is concerned, though intra vires
as far as Ontario is concerned —but on the basis of the
census of 1861. While that contention is made there
can be nosettlement or agreement. The law, and those
things to which the parties have by themselves bound
themselves, is the only way of adjustment.

- Now the learned counsel suggested, I do not know

~whom, as the cestuis que trusts, sometimes it was the

municipality, sometimes it was the schools, sometimes
it was the territorial locality of Upper Canada in the
one case and Lower Canada in the other, that were
beneficiaries. :

My argument will gain no force from reiteration. I
only remind your Lordships that the suggestion which
I have made was that all these were agencies of the
state. The learned counsel alleged indeed that there
were persons who had created private schools in the
localities before this aid had been given, and that they
actually surrendered these valuable properties to the
public corporation on the faith of the annual grant and
acquired interest. Well, I dare say there were. I have
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already said I agree that one must infer from the exist- ~ 1897
ence of the statute that theremay havebeen suchprivate  Tam
schools, and I hope one may exercise a little degree og%’;ﬁgfo
of common sense and one’s knowledge of human 1:§ND THE
affairs in such a matter as that, and one knows that OFROQ‘;Ig:EC
those schools that were established in the early history .2

of this country by public spirited individuals privately, Douxron
before the legislature of the country or the means of oF OaNADA.
the country were adequate to discharge the public Cg’:mfgn
duty, were schools established at a sacrifice, and were _Scmoor

run at a loss year after year in order that the children F%Ii];,f:f P
of the people of the country might be educated, and —
there was no question of private right or interest in the
way we speak of private property, and that what hap-
pened was an enormous relief from the unjust burden
that was imposed upon the individual by the general
school system which made the ratepayers of the
locality and the general revenues of the whole com-
munity contribute share and share alike towards the
education and instruction of the children of the
country.

So that to suggest that the existence in early days
of schools maintained at this sacrifice, and school
houses built at this sacrifice, is a suggestion of private
property, which was handed {o the State, upon
some theory that the beneficiaries still remained vested
with some right or interest which entitled them to
assert a special right of their own, seems to me to be
out of the question. '

Then the learned counsel brought in the Indian.
We all know that an Act of Parliament may, by proper
phrases, make a conveyance. Lands may be granted
by an Act of Parliament, and if land is granted and
appropriated for A. B., that this creates a trust for A. B,
or passes the land to A. B. according to the language
of the Act. The question is whether what was being
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defined to be created, what the legislature had in
view was the assistance of the agencies of the State.
Public or Government Schools, in each of these two
territorial divisions of the one province were agencies
of the State created under the legislation of the State,
not controlled by private individuals, except also as
creatures of the State who derived their authority
from being the elected representatives of the people
under the authority of the State itself also.

The learned counsel suggested that the fund was
inalienable and remained a perpetual fund. I noted
as the first admission that was made that really the
fund if it did exist at all, must exist according to the

“tenor of the statute. That has been my argument to

your Lordships. I will just re-state it. If this fund
survived the British North America Act, it survived
in its entirety, and in accordance with the terms of the
statute.

In reference to the position taken by Ontario before
the arbitrators, as far as it appears by their case, I
desire to cite two lines:

« Apart from the said award Quebec has no right
whatever to participate in the proceeds of the public
lands of Ontario or of the said Common School Lands
received by Ontario subsequent to 1867.”” I read that

‘to show your Lordships that Ontario then took up the

position distinctly that any right that Quebec had was
under the award, and if the award is repudiated then
of course she has a right to argue that there is no right
under any other contingency,

Then in the factum of Quebec before this court is
this: ' '

“.It is submitted that it is shown throughout the
history given in this factum that Quebec’s rights are
under the original statute which have never been
altered.”
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It is submitted in the same factum : 1897
“ That the deductions allowed by the first arbitra- Tax
tors in the award of 1870 should also be set aside as EROVINCE

oF ONTARIO

being wltra vires.” So that the position of Quebec was ;ND THE
that the award was wlira wires, while they contend OFR(%‘:,?;;O

that as far as Ontario is concerned it is to be treated as T';E
inira vires. DoMINION
oF CANADA.

As to the discussion before and by the arbitrators,  ____
and to the arguments of the learned counsel who cfﬁnfén
opened the appeal with reference to Mr. Justice Bur- Scmoor
bidge’s remark, I do not think I am called upon to Fﬁ%ﬁg °
‘enter into an inquiry as to whether Justice Burbidge’'s ——
certificate, that the court was unanimous that this was
a disputed question of law, is correct or not, still less
to enter into a minute examination of his own judg-
ment in order to find whether it did or did not contain
elements from which it is to be assumed that the
certificate was wrong, and that this was not a dis-
puted question of law. I maintain my learned friend
is,battling against a certificate of that kind, and that
the certificate settles that question.

And then my learned friend Mr. Hall pointed out
that the award was chose jugée and even if there was
error on the part of the arbitrators Ontario had made
it a good award. I agree, in so faras it would require
a proceeding to set it aside, as I have said often and
often, but I say that nothing Ontario has done or said
or Ontario has admitted or omitted would make it a
good award if it was waste paper from the beginning.

Then amongst these things are suggested a payment
of a quarter of a million of interest in several different
years. Your Lordships will find that that was claimed
upon the basis of the award, and therefore the very
things which are now being suggested are things
which cease to be of any force or effect the instant it
is suggested that Quebec is entitled to repudiate the
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1897 award of 1870 upon the basis upon which all these
Tee - payments were made, because the  collection of
oi’%’;';ig’fo interest has all been upon the theory of the award
}%:gv'lrb?ci itself. Then Quebec alleges that she is now entitled
or Queerc t0 insist that all that is wrong, all those principles
Ty  8re wrong, but that Ontario is bound. By what I
Doumvion wonder? By the award which Quebec says is bad ?
OF CANADA- By that principle of division which is there stated ?

Cg;bng No, but by some other principle of division to be ascer-
Scmoor tained by those arbitrators. We must give equal
F%I:';;gl) weight to like transactions of both parties, or no
—  weight at all to these transactions, and in giving equal
weight what Quebec is now insisting upon as bind-

ing Ontario binds herself also.

Now, my learned friend has rightly said that the
provinces found themselves tied by the provisions of
the award of 1870 which I have strongly contended,
if the arbitrators had a jurisdiction to deal with this
matter—though they had a wide jurisdiction they
might have dealt with it probably in any other way—
was the most natural and reasonable and proper way
of doing it, namely, carrying out the statutes. They
felt themselves tied by it, and wanted to get relief,
and therefore they passed certain statutes. They
passed certain statutes to get relief from what? From
the principle upon which the arbitrators of 1870 had
acted? Not at all. But in order to get relief from
the consequence of the fund being perpetual, to get
hold of the money, and the question of the division of
the money was to be in the apprehension of Ontario and
in the apprehension of all reasonable men I should
think consequential upon the principle which had
been defined as the constitution of the fund 1tself by
the award of 1870,
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The appeal of the Province of Quebec was then 1897
proceeded with. Tre
Béique Q.C. opens :—1 feel that your Lordships are oﬁ%’;ﬁfﬁfo

possessed of most of the facts, and there will remain ;ggvg‘i;:
only to me to call the attention of your Lordships to op Qummc
a very few as bearing on this appeal. Tom

“ Your Lordships will find that the notice of appeal DOMINION
of the Province of Quebec states that Quebec appeais or (_DfiAm
“in so far as such award permits or allows any deduction Cgﬁngu
from the amount of the principal of said Common _Scmoon
School Fund for the Upper Canada Land Improvement Fgﬁ,;: >
Fund, or Upper Canada Improvement Fund.” —

“ And in this respect the province of Quebec will
contend that, under the provisions of paragraph 1, the
principal of the fund should be augmented by the
sum of $124,685.18, and that under paragraph 4 of the
said award the amount of 25 per cent referred to in
the paragraph mentioned secondly should mnot be
deducted.”

Now, on referring to the deed of submission your
Lordships will find that the only portions of it bearing
on the present appeal, are the following :

Par. 8. “It is further agreed that the following mat-
ter shall be referred to the said arbitrators for their
determination and award in accordance with the pro-
visions of the said statutes, namely:”

(k) *“The ascertainment and determination of the
amount of the principal of the Common School Fund,
the rate of interest which would be allowed on such
fund, and the method of computing such interest.”

() “In the ascertainment of the amount of the prin-
“ cipal of the said Common School Fund, the arbitrators
are to take into consideration, not only the sum not
held by the Government of the Dominion of Canada,
but also the amount for which Ontario is liable, and
also the value of the school lands which have not yet
been sold.”

Then 5:
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“It is further agreed by and between the parties
hereto that the questions respecting the Upper Canada
Building Fund, and the Upper Canada Improvement
Fund, are not at present to form any part of this
reference; but this agreement is subject to the reser-
vation by Ontario of any of its rights to maintain and
recover its claim; if any, in respect of the said fund, as
it may be advised.” '

I need not say that it was open to either province
to consent or not to a deed of submission, to consent or
not to an organization of a board of arbitrators, and
that the board of arbitrators, or the award must stand
or fall on the deed of submission itself, because the
parties have decided and had to decide on the ques-
tions they would submit to the arbitrators, and what
questions would not be submitted.

I think it is incumbent upon me at the outset to
show your Lordships what is covered by these words:
“The questions respecting the Upper Canada Building
Fund,” at the date of the submission, and I say I am
prepared and am going to show that at the time of the

. signing of the deed of submission, as appears from the

record, the questions that were in dispute between the
two provinces, Quebec and Ontario, were the accounts
in connection with $124,000.00 and the question
which covered the 25 per cent of the proceeds of lands
sold from June 1858 to the 6th March, 1861, and col-
lected previous to the time of Confederation. And
second, as to whether Ontario would be entitled to
retain for the Improvement Fund the 25 per cent of any
future collections from these sales made between the
two dates, but collected subsequent to Confederation.

And, in this connection I desire to draw your Lord-
ships’ attention to the following portions of the record.
I might go a deal further back, but I think it is suffi-
cient to commence with 1889. I refer to a letter ad-
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dressed by Mr. Shehyn, the Treasurer of Quebec, to 1897

Mr. Courtney, Deputy Minister of Finance, dated 4th  Tgg
ProvINCE
July, 1889. . OF%);TARIO
“The views of Mr. Robertson were evidently axp teE
accepted as correct by the Privy Council, as the OER(%Y,;IEEC
improvement fund remained in the statement con- v

T
firmed by them at the sum of $5,119.08 as originally Domion

prepared by the auditor of the late province of ** Caxapa.
Canada.” .Cg;JgN
“The arbitrators appointed by Ontario and the Scmoor
Dominion—the arbitrator of the province of Quebec, Fﬁ’;ﬁ: P
having resigned—awarded the Upper Canada Improve- —
ment Fund to the province of Ontario, and, with refer-
ence to the disposition of it the Grovernment of this
province has nothing whatever to do.” '
¢« If it is proposed in submitting this question to the
Supreme Court of Canada to re-open the question
raised by Ontario respecting the fund and disposed of
by the then Privy Council of the Dominion, the Gov-
ernment of this province protests against the Govern-
ment of the Dominion sanctioning the submission of
such a case to any court.”
“The claim of the municipalities for one-fourth of the
amount of the sales of school lands and one-fifth of
the amount of the sales of Crown Lands made between
the 14th June, 1858, and the 6th March, 1861, was
twice decided against by the Government of the late
province of Canada, first when the fund was supposed
to have been abolished by Mr. Vankoughnet’s Land
Act of 1860, and secondly, when it was actually
abolished by Order in Council. The late Mr. Langton,
auditor of the late province of Canada, in his report at
the time of Confederation on the subject, says :
‘In 1860 an Act was passed, which was intended to
repeal the clauses which establish the Improvement
Fund, and from the date of that Act all further ap-
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portionment of the receipts towards the Improvement.
Fund was stopped.’

‘It was afterwards discovered that the repealing Act
had quoted the old Land Act repealed by its title in the
Consolidated Statutes, while in that compilation the
clauses establishing the Improvement Fund had been
inserted in another Act which remained in force. An
Order in Council was then passed in March, 1861,
abolishing the Fund, and at the sametime a fresh dis-
tribution was ordered by the proportion of the receipts
from the date when the former distribution had been
stopped to that of the Order in Council finally abolish-
ing the fund. In both cases the Governments of the
day were guided by the date at which the payments
on the land were received, and not by the date on

~ which the sales were made.’

“ A statement and recommendation submitted on the
17th September, 1863, to the Executive Council by the
then Commissioner of Crown lands sets forth that:—

‘The said fund has been regularly paid (with the
exception of some few balances that remain to certain
municipalities) down to the end of 1859, at which date
the then Commissioner of Crown lands considered it
expedient to stop further payments to the fund. With
this view h_é omitted on the amended Land Act of 1860
the clause authorizing the creation of the fund, but in
March, 1861, it was ascertained that the authority for
the fund existed at the date of the Amended Land Act
in the School Act, and notin the Land Act, as had been
supposed. On the 6th March, 1861, an Order in Coun-
cil was passed recinding that of the 26th July 1856.)°

“It appears to the undersigned that the Improvement
Fund continued to accrue legally, and may be fairly
claimed by the various municipalities of Canada West,
down to the above date of 6th March, 1861, and he
therefore respectfully recommends that the distribution
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thereof be made to them accordingly. Signed, William 1897

McDougall, Commisssioner.’ Tre
And then Mr. Shehyn continues :— ProVINCE

OoF ONTARIO

“The arbitrators appointed by the Ontario and the avp tEE
Dominion—the arbitrator of the province of Quebec Oiﬁa‘x’j;“',f.fc
having retired—treated the Common School Fund as an Ton
asset that they had power to divide and apportion in Domniox
such manner as seemed to them right. They trans_ " CA_NADA'
ferred to the province of Ontario as belonging to the ngMTgN
Upper Canada Improvement Fund the amount of the Scroor
sales of the Common School lands made between the F%ﬁgrﬁgn
14th June, 1853, and the 6th March, 1861, including —
$124,685.18, stated to have been received on account of
these sales between the 6th of March, 1861, and the
30th June, 1867. The Province of Quebec has always
contended that the transfer of any portion of this asset
to Ontario, excepting the amount to which Ontario
was entitled in proportion to population, was unwar-
ranted and unfair.” . .
“It should be borne in mind that the arbitrators had
no power whateverto change in any way the statement
of the debts and assets of the late Province of Canada
as sanctioned by the Honourable the Privy Council
after the conferenee held on the subject between the
Dominion and the two provinces.”
““ Therefore in the award that they made while they
unfairly, as Quebec contends, gave to Ontario a portion
of the Common School Fund under the plea of trans-
ferring it to the Upper Canada Improvement Fund,
-they really had no power to increase the indebtedness
of the late province of Canada to the Upper Canada
Improvement Fund, a fact which their silence on the
subject of the claim of Ontario respecting the one-
fifth of the Crown lands sold as above mentioned,
show that they themselves recognise.”

47
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“The government of this prowince therefore de-
clined to join in any way in the proposed litigation or
to make any changes or suggestions respecting the
proposed case which has been submitted.”

It is perfectly plain from this, that wrongly or
rightly, the Province of Quebec by this letter, puts
forth its contention that they were not bound by the
award of 1870 in that respect, and that there was no
occasion to make any deduction, that the Improve-
ment Fund did not exist, and that there was mo
occasion to credit to the Improvement Fund either the
$124,000, or 24 per cent of any future collections.

Then I refer to Ontario’s Order-in-Council of the 25th
April, 1888, and Mr. Mercier’s draft report to the
Lieutenant Governor of Quebec of 24th October, 1888,

It seems to me that these documents show, and
clearly show, that at that time, therefore, previous to the
signing of the submission, that question was disputed
between the Province of Quebec and the Province
of Ontario. On the one hand Ontario seems not to be
satisfied with the finality of the award of 1870 as to
that question, and was demanding that the question
be included in-a new submission to be made to a new
board of arbitrators. On the other hand Quebec was
contending that Quebec was not bound by the award
of 1870, and was refusing to submit that question to a
board of arbitrators.

I must say that when these negotiations took place
they were not in connection with the board of arbitra-
tors that were appointed in 1890, they were in con-
nection with another board of arbitrators, or in other
words, that the negotiations fell through, but- when
the negotiations were revived in 1892, and when the
submission was signed, it seems to me that there was
clearly before the parties the fact that there was in
dispute that question between them, and therefore I
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say that when the deed of submission excludes all
questions having reference to the Upper Canada Land
Improvement Fund, that the question in connection
with the $124,000 as well as the 25 per cent of the
future collection formed part of and included in these
questions respecting the Upper Canada Land Improve-
ment Fund which were excluded from the reference,
and therefore that the arbitrators had no power to
take it into consideration.

Then your Lordships have no doubt noticed that by
the deed of submission the arbitrators are instructed
to take into consideration, amongst other things, the
sum now held by the Government of the Dominion
of Canada as forming part of the School Fund. They
were instructed not to inguire what the Improvement
Funds were, but to ascertain the amount of principal of
the Common School Fund, and when doing that to take
into consideration, not only the sum now held by the
Government of the Dominion of Canada, but also the
amount for which Ontario is liable and the value of the
lands, and so forth. Therefore it was incumbent upon
them to ascertain, as their first operation, what was
the Common School Fund which had been transmitted
by the old Province of Canada to the Dominion at the
time of Confederation, and to ascertain, as a second
operation, what amount had been collected since and
what remained to be collected. And, as a third opera-
tion, to make such deductions as they were allowed to
make under the submission. That is, the submissions
provided that they were not deductions in virtue of
this Improvement Fund which had been taken away
from their consideration; Ontario reserving by the
submission their right to their claim if they were
entitled to make any such claim under that head.

Now, I say that if your Lordships will refer to the
public accounts of the Province, as well of the Province

47%
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1897  of Canada as of the Dominion proper, you will find
Tme  that at the date of submission the amounts that stood
ol;%);-rligfo in the books of the Dominion as belonging to the Cor-
anp tHE mon School Fund was $1,738,000, less the amount

oﬂ“‘é‘{,‘;‘}ffc invested in the Quebec Turnpike Trust, $50,000, plus
T:fm some $30,000 of interest, and reducing therefore the
Dommviox amount at the credit of the Common School Fund in
or ?_ﬂAm' the books of the Dominion to the sum of $1,644,000,
ngmrgn but no deductilon at all of the $124,000. In this con-
Scmoor. nection I°will have to refer your Lordships to the
Fgﬂ;ﬁ:  following portions of the accounts.

— I take first Exhibit 56 accounts of the late Province
of Canada and the Provinces of Ontario and Quebec.
These accounts are under the heading of schedule from
1st July, ’67, to 30th June, 1882. Second, Province of
Ontario accounts for the same period. Third, Province

of Quebec account for the same jperiod.

Schedule B of this exhibit contains accounts prepared
by Mr. Langton. Iwill have to call your Lordships’
attention to the fact that these accounts that were pre-
pared by Mr. Langton and in which my learned friend
may be able to find—not a deduction of the $124,000
as made from the Common,School Fund, but a credit
of the amount of the Upper Canada Land lmprovement
Fund, to that amount of $124,000, were prepared at

. the special request of the Treasurers of Ontario and
Quebec for a special purpose, and that they were not
the regular accounts of the Dominion.

I refer your Lordships, as far as this account Exhibit
56 is concerned, to Schedule fA, page ¥ where under
date June, 1868, the qumon School Fund is entered as

© $1,738,244.47, and the Upper Canada Land Improve-
ment Fund at $5,100 odd.

Then we have on. page 10 of that same exhibit, -
where the entry as to the Upper Canada Land Improve-
ment Fund is $5,119.08.



VOL. XXVIII.] SUPREME COURT OF CANADA.

In the other account there is mno trace at all to be
found of any deduction, and I would refer your Lord-
ships to pages 10 and 11in Roman figures of the paging
to the memorandum respecting the unsettled accounts
of the late Province of Canada, giving the history and
so on. And, in this at page 10 will be found a memo-
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randum without prejudice in which the treasurers of Dominron

the two provinces propose the preparation of a state-
ment of the various accouuts between them.

This is to explain how this Appendix B. happens to
be found in these accounts, and how it came to be pre-
pared in that special way. They were irregular
accounts, prepared for a special purpose, at the special
request and without prejudice, of the treasurers of
both provinces, and Mr. Justice Burbidge seems to
have lost sight of that, because he seems to have gone
on these accounts.

The ground I take is that this special account did
not form part of the accounts of the Dominion. did not
form part of the accounts of the late Province of
Canada which were continued by the Dominion, and
that in this account proper no deduction whatever is
to be found, and that they were the only accounts to
which the arbitrators should have or were entitled to
look.

~ Again, in Schedule C, of the same exhibit 56, your
Lordships will find that $1,733,244.47 as being the
amount of the Common School Fund in the hands of
the Dominion, and the $5,119.08 as being the capital of
the Improvement Fund in the hands of the Dominion.
And it is only in the Province of Ontario account, with
which surely Quebec can have nothing to do whatever,
that the Canada Improvement Fund is credited with
the $124,685.15.

Next is an account of the late Province of Canada,
and the Provinces of Ontario and Quebec, with the

OF CANADA.
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Dominion from the 1st July, 1867, to the 80th June,
1885. The first one to which I refer is extended only to
1882. This is a continuation of the previous one to
1885, and your Lordships will find in that one again,
in schedule A there is mo reference at all; it is the
mere continuation of the previous account, and there
is no reference at all to the Common School Fund, but
in schedule B on page 10 of the same exhibit 18. your
Lordships will find that the Common School Fund
stands at the sum of $1,738,244.47.

The same appears in other accounts in that exhibit.

Now, I might be allowed to refer as a last reference
on this subject to the Canada public accounts. Surely
this is what should have guided the arbitrators. Here
are the public accounts for the year 1892, therefore the
public accounts as they stood at the time of the signing
of this submission, in which your Lordships will find
that the trust fund is stated, Common School Fund, at
the sum of $2,582,373.80, and which is made up of the
$1,645,644. These figures are not é‘iven, but I am
giving them for the purpose of showing that the
$2,582,378 was the amount of the fund without any
deduction for Improvement Fund.

I do not ask, nor do I expect, your Lordships will go
into calculations, but this part of my argument is
merely intended, and it seems to me an important part
of the'argument on this appeal, to show that the arbi-
trators were instructed to take into consideration the
amount of the Common School Fund as it existed.
Mr. Justice Burbidge seems to have gone on this
principle, to say, well, we find it deducted in the
account, we find $124,000 deducted in the account,
and therefore we had not to make the deduction. It
was already made. I propose to meet that argument
later on, but now it seems to me that it is a much
stronger ground if I can show that Mr. Justice Bur-
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bidge, as a matter of fact, is mistaken, and that he has 1897
not referred, in basing his statement, to the proper Tae

books ProviNcE
T . . oF ONTARIO
There is no question at all that the arbitrators have Axp rHE

dealt with this question of the Improvement Fund, as OE‘R%‘;%‘;&

your Lordships will see by referring to the first para-
graph and paragraph 4 of their award. DOMINION
In arriving at these figures, they have made or taken oF Canapa.
into consideration the deduction of $124,000, and it is Cg;l:;N
the reason of the dissent ot Chief Justice Cassault, who Scrmoor
says he is of opinion that the sum then held by the F[I’JIZI;,;;D
Dominion Government as part of the principal of the —
said Common School Fund was greater than has been
stated by the amount of $124,680, and so on.
I have referred to the correspondence and to the
Orders in Council of the Government of Ontario for
the purpose of showing that it was well understood
that it was a question in dispute between the two
Governments as to whether the award of 1870 was
binding or not, was or was not @ntra wvires, and

it was always desired by the Government of Ontario
to bring that question before the new arbitrators,
and that Quebec was not consenting to it, and if I
have succeeded in showing that it was one of the
questions in dispute between the two provinces at the
time, it seems to me that I may logically say, that all
questions having been excluded, that this question
must equally be included in the wording of the
exclusion as well as the one of the $101,000; and, in
connection with this question there was the same
reason for Ontario in making the reservation as there
was for the other amount, because Ontario did not
want to be exposed to have these new arbitrators pass- -
ing upon the Common School Fund without taking
the Tmprovement Fund into consideration, and as a
result of their decision to be open to this contention
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that they were not entitled to the deduction that had
been ordered to be made by the first arbitrators.

I was asked by your Lordships as to whether our
position is altered by this judgment, and I think the
best test to see whether our position is altered by this
award of 1896, and in other words as to whether the
present award has passed upon this question of the
Canada Improvement Fund or not, is to suppose this:
—Suppose that Quebec to-morrow would appeal,
would obtain by grace or otherwise, an appeal to the
Privy Council from the award of 1870, without appeal-
ing from the last award, the award of 1896, would they
not be told when they came to argue before the Privy
Council that their appeal was insufficient because the
question was settled not only by the award of 1870,
but it was also settled by the award of 1396 2 Well,
it is what I object to, and it is the only objection—the
main point of the appeal of Quebec is, we never con-
sented, and were willing to stand by our position as
to the award of 1870 ; whether we were bound or not
by that award we were willing to stand by that
award, to stand by our position such as it was made
but we never were willing or a consenting party to
submit to another board of arbitrators to pass upon
that question of the Improvement Fund, and we
say, you have passed upon that fund, you have
exceeded your powers, and we object to the award, we

appeal from the award only in so far as we have done

so. Of course if Ido not succeed in showing to your
Lordships that in the deed of submission it was stated
that all questions having reference to the Upper
Canada Land Improvement Fund were excluded—if I
do not succeed in convincing your Lordships that this
comprised the question of $124,000, the balance of the
25 per cent collections out of the collections to be made,
of course I must fail, but I cannot see a reason upon
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which that part of the judgment of Mr. Justice Burbidge 1897
may be maintained, especially when I show that Tag
the Government of Ontario was trying to obtain the og‘g’;’ggfo
consent of Quebec to submit that question again. anp TmE

Why ? Becanse Quebec has repeatedly expressed its o};“a‘{,‘;”,ffc
opinion that the award of 1870 would not avail, that Tom
it was on its face wltra vires, so far as that portion of Dominion
the award was concerned. Now, Quebec was not or CA_NADA'
willing. Quebec was taking that position; in the CgQMfSN
face of that decision they made a submission, and they Scroor
say all questions, not only one question ; if there was FIII‘T;;:D
only $101,000 that was excluded, why not refer to —
that one question? I submit that under the words
“the questions,” the whole of the questions which
were in dispute between the parties at the time are
covered.

My contention is to this effect, that the affirming of a
previous award or a previous judgment involves dealing
with the question. What we expected, what I claim
that we were entitled to, was not to have the arbitra-
tors to ignore, 1o decide against the award of 1870, but
to establish, {o find out or ‘ascertain what was the
Common School Fund in the hands of the Dominion
and leaving it, reserving all rights under the award of
1870, or under any other judgment or any other rights
" in the terms of their reservation as appearing in the
reference, but that we have never consented to be
submitted to another judgment on the part of this
board of arbitration, any more affirming the judgment
of 1870, than disapproving of it.

As suggested to me by my learned friend Mr. Hall,
the Ontario factum admits that the Land Improve-
ment Fund is entirely excluded ; and, I do not think
that in the factum as it was filed before the arbitrators
that it was limited to the $101,000. There was the

admission that it was excluded, and no such interpre-
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1897 _ tation as has been put on this by Mr. Justice Burbidge
Tne  Was put by Ontario, and I refer your lordships to page

oglg’g’ggfo 12 of the Ontario factum where it is stated :
axp tre  “ That Ontario reiterates the objection to the juris-
OI;.Ra‘;;ffc diction of such arbitrators to deal with the Upper
o Canada Improvement Fund taken in Ontario’s answer,
Dominion whereby it appears that it was expressly agreed
or Canava. hotween the different parties that the questions with
In e reference to the Upper Canada Building Fund and the

C )
S%Mﬁggg Upper Canada Improvement Fund are not at present

Fuxnp anp : Y
Laxps,  to form part of this reference.

e I call your Lordships’ attention to the fact that the
fund is not created by the statute, but section 7 gives
power to the Governor-in-Council to create a fund.

Let wus assume for illustration that 16 Victoria
instead of giving authority to create the Improve-
ment Fund, had created the Improvement Fund,
that the statute itself had created the Improvement
Fund, and let us assume again that a few years after
the passing of 16 Victoria, that is to say in 1868 or 1869,
but before the rendering of the award of 1870, the
Act of 16 Victoria had been entirely repealed, and that
the arbitrators of 1870, losing sight of the fact that 16
Victoria which had created the Improvement Fund had
been repealed, had proceeded as they have proceeded,
deducting from the Common School Fund the sum of
$124,000.00 or the 25 per cent; would it not be plainly
a nullity on the face of the award? They were
instructed what to do, to divide the common property
between the provinces; and if they went under an
erroneous assumption that the statute was in existence,
which was repealed, their action would have been
altogether null for want of jurisdiction, altogether
ultra vires. That is the only extent to which we are
arguing. We have no intention to attack the award so

far asit deals with the Common School Fund, but we
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say that if there was no Common School Fund that 1897
was ever created, or that ever existed, that that part of Tgp

the award, if it can be separated from the rest, and we 01;’8;’;}:;?0
claim it can be, must fall to the ground. - AND THE
PRroOVINCE

Now what are the facts that we have before us here? QuEBEC
I have assumed a state of things that does not exist, a Tog
statute creating the fund, and the repealing of the Dommion
statute, but have we not virtually the same thing?°" Canapa.
We have the fact that the statute only authorized the C(I);BZSN
creating of the fund, but that the Order in Council Scroow
was never passed to create it, that the arbitrators have Fii;;gp
assumed that it was created, and on that assumption ——
that they have set aside a fund that had no exist-
ence. And, this Order-in-Council, even if it had the
effect of creating the fund, never intended to create
the fund from the date of the 6th June, 1853, but from
the Tth December, 1855, and therefore there is no
question whatever, if this Order may be read as
creating the fund, that there was no Improvement
Fund until the Tth December, 1855, and the award
has gone on the assumption that the fund existed and
was not set aside, that the 25 per cent was set aside
from the date of the 14th June, 1858.

Now I say the same principle upplies; that the
fact that even if the Improvement Fund was created
that the moment it was repealed in 1861, that the
repeal was a complete repeal. It was supposed to
have never existed from the date of the repeal. If
there was a fund, and if it was as is admitted re-
pealed, the repeal was not conditional, was not partial;
it was an entire repeal; it was intended to be so, and
it was treated as such by the Government of the Pro-
vince of Canada up tothe time of Confederation. The
question was passed upon by the executive on two or
three different occasions, and it was treated as such,
and the reason assigned by Mr. William MacDougall
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as Commissioner of Crown lands, was that there was a
Colonial fund which was intended to take its place.

The position we take does not go any further than
that. We did not assail the award of 1870 quoad the -
Common School Fund. The parties have accepted the
award. We assail it merely if it was to be held that
this question was not excluded from the reference
which I claim is the case, and that therefore, either as
the appellant or the respondent, the Province of
Ontario has no right to call upon this court to go
into that question at all'on the present appeal. But,
if it is not excluded from the reference, our action is
free before this court, and was free before the arbi-
trators, and we were entitled to call upon the attention
of the arbitrators—who were appointed specially forthe
purpose of establishing and ascertaining-what was the
amount of the Common School Fund—to establish
that Common School Fund, irrespective of any such
erroneous deductions for a thmg that had no existence
whatever.

Now, a word only to make my position clear.. As
I understood, from the outset, the first question was as
to whether by the deed of reference it was intended
to exclude the question—the question not. only of the
20 per cent of the Crown lands, but also the 25 per
cent of the school 1ands for the Improvement Fund.
That is the first question. Whether it was intended
by the parties..

I directed your Lordshlps attention at the outset to
the fact that it was a question in dispute; it was a
question in dispute between the provinces when the
gubmission was signed ; that in 1870 or 1873, Quebec

- went before the Privy Council attempting through M.

Benjamin to have the very contention that I have
raised, taken into consideration; the Privy Council
said ¢ the reference does not allow us to inquire inte
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that question, and we will not pass upon that question.” 1897

So that there is no doubt at all that at that time it was  Tag
known to the two provinces that Quebec was dis- oslg);;ﬁ?o
puting the effect of the award of 1870 quoad the setting xp raE

aside of the 25 per cent out of the proceeds of the 05“&‘;‘;“;;”0
Crown lands. Tog
Now, I have called your Lordships’ attention to Dominion
another. important fact, that as late as 1889, in the oF C'Ai&m'
correspondence exchanged between the representatives Cg;h:gn
of the two provinces, the question was stated as one _Scroow
of the questions and was recognized as one of the F‘iﬁ;’;ggﬁ”
questions that were in dispute between the provinces. ——
Now, I have something stronger than that. I have
the opinion of Mr. Chancellor Boyd in this case,in this
award, and I have something stronger still the un-
doubted admission of the Province of Ontario before this
court in their factum that it wasintended by the parties
to exclude this question from the reference. And, to
make that clearer, I have only to call your Lordships’
attention again to our notice of appeal. Our notice
of appeal is not raising at all the question of the
$101,000, that is the question of the 20 per cent in
connection with the Crown lands. It is raising only
this question of Improvement Fund.
Well, what is the answer of Ontario in their factum
as to that? In the face of this question raised, and
it is limited, Ontario reiterates the objection to the
jurisdiction of the said arbitrators to deal with the
Upper Canada Improvement Fund taken in the Ontario
answer whereby it appears that it was expressly agreed
between the parties that the questions respecting the
Upper Canada Building Fund and the Upper Canada
Improvement Fund are not at present to form part of
this reference.
1f there was an exclusion, I say that the exclusion

affects both parties, that it is for both parties and that
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1897.  hoth parties were prevented from arguing that question
Tue  before the arbitrators, and that it was not within the
05%’: santo PrOVince of the arbitrators to enter upon that question
AND THE or to consider it in any shape or form.
Province . S
or Quesec  Now, it has been stated by Mr. Justice Bur-
rog  Pldge, and, may be, the same difficulty apparently
Doumvron has passed in the minds of some of your Lord-
OF CaNaDa. ships, that it was a difficult operation, that from-

C(I)f{;gn the fact that they were obliged, that they were
Scmoor  instructed to ascertain what was the Common School
Fiig]fslfn Fund, that the arbitrators, as of mecessity, had to
'—  inquire into that question. Well, let us see as to
that. It will not be contended that it will not have

been open to the parties to agree upon a-reference to

this effect, that the arbitrators were not to pass directly

or indirectly on the question as to whether the $124,

000 were to be deducted from the Common School

Fund as stated in the first award. Suppose that the
reference had read in that way, surely it would have

been open to the parties to make a submission in those

terms. There could have been no question it seems

to me that if the reference or the submission had read

in those terms, that the duties of the arbitrators would

have been this. They were called upon to ascertain

what was the amount of the principal of the Common

School Fund at the time of submission as held by the
Government of the Dominion of Canada. Well, they

would have proceeded to ascertain what was the sum
transmitted or handed over by the Province of Canada

on'the 1st July, 1867, to the Dominion of Canada. They

would haveé proceeded as asecond operation to find what

was the amount collected since, and they would have

had to stop there and to report that this was the amount

of the principal school fund, subject to whatever deduc-

tion might have to be made by virtue of the award

of 1870 or otherwise, and that is the whole of our
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contention. We say we are willing to stand, to take 1897

our position as our position was before we consented to  Tgr

this last deed of submission, but we do not want our Province

oF ONTARIO
position to be aggravated. 1f we have to face the first asp rae
PRroOVINCE
judgment, we do not want to be called upon to have oF QUEBEC
to face the second judgment. The subject matter was >
excluded from the reference, and we will call upon Dominron
oF CANADA,

you, the arbitrators, not to pass upon it, to reserve all

the rights of Ontario, either by reason of the award of CI" Te
OMMON

1870 or otherwise, all the rights as they may be, but Scroow
. X Funp aNnD
not to go and state and render a judgment—a new ,ypg,

judgment which if not assailed, might be binding on  ——

us. And, to show to what expedient the arbitrators
had to go to proceed in the way they have proceeded,
to try in appearance not to-pass upon the question, I
will have to refer your Lordships to the first paragraph
of their award.

On referring to the award of 1870 your Lordships
will find that in clause 7 the arbitrators reported thus:
“ That from the Common School Fund as held on the
30th day ot June, 1867, by the Dominion of Canada
amounting to $1,733,224.47” there is to be deducted so
much. The first arbitrators have held, as was the case,
that the amount of the Common School Fund as
reported as transmitted from the Province of Canada to
the Dominion was $1,787,000.00. Now, if y'our Lord-
ships refer to the award in question here you will see
how it agrees—the first paragraph of the award :

“ That the sum held by the Government of the
Dominion of Canada on the 10th day of April, 1893, as
part of the principal of said Common School Fund
amounted to $2,447,688.62 made up of the following
sums, that is to say, 1st, the sum of $1,5620,959.29 that
by the union of the provinces came into the hands of
the Government of Canada.”
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In one case we have it $1,733,000.00, and in the
other we have it as of the same date at $1,52,000.00.
That is the expedient to which they had to go to
appear not to touch the subject matter.

I havestated that Mr. Chancellor Boyd has expressed
his opinion to the effect that the subject matter was
excluded, and I have only to call your Lordships’
attention to his opening remarks.

“ So far as Quebec claims to impeach the action of
the first arbitrators in their award of 1870, touching
the Upper Canada Land Improvement Fund, and as
to what they have directed to be placed to the credit
of that fund, presently and prospectively, I cannot sce
my way to interfere for many reasons. For one thing
the very subject matter is withheld from our jurisdic-
tion by the terms of the reference.”

If the subject matter is withheld from their juris-
diction surely they are not to pass upon it by
way of affirming it, because it is passing upon it.
They are not to take it into consideration at all.

Trenholme Q.C. follows: There appears to have
been two views on this subject of the Improvement
Fund, as to whether it was excluded or mnot. Mr.
Chancellor Boyd and Chief Justice Casault evidently
appeared to think it was excluded altogether from the
reference by the terms of the deed of submission. On
the other hand Mr. Justice Burbidge appears to be of
opinion that it is not this particular Improvement Fund
arising out of the school lands; that another item of
that fund is excluded, and that the arbitrators have
the power to take up this matter and deal with it if
necessary incidentally to the main object of the arbitra-
tion, namely, the ascertainment of the amount of the
debt.

Now, my learned friend’s argument has proceeded,
on the view that this fund is excluded, but the appeal
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of the Province of Quebec, it seems to me, is quite 1897

susceptible of being sustained upon either view. The Tgm
appeal of the province of Quebec is that this Improve- ol;%;ﬁ:fo

ment Fund, in arriving at the amount of the School axp taE
Fund, should be treated as a nullity in either case; OI;R&Y,?BCEEC
whether it has been excluded by the deed of reference Tog
or whether it is not, the arbitrators in discharge of Domox

their duty in ascertaining the amount of this fund °° EADA'

should treat it as a nullity. .ng MrgN

Now, the authorities or citations that will be made ScEOOL
in support of either of these views,—that is whether it is Frﬁ%ggn
excluded or not from the record—are, I think, somewhat —
numerous. There is a good deal to support each of
these views. There is agood deal to support the view
of Mr. Justice Burbidge that the Improvement Fund
that was excluded—the questions respecting the
Improvement Fund—were the questions respecting
the $101,000 and the Building Fund. There is no
doubt about that. Anditcannot be stated that Quebec
has been perfectly consistent throughout in saying
that this $124,000, which is the item in question now
—in maintaining that that is an open question, that
that was not settled by the award, because there is an
Act of the Province of Quebec passed in 1883, 46
Victoria, of record here—in which there is distinct
recognition it seems to me by way of recital at least
of the right of Ontario to this deduction of 25 per
cent. That Act, however, was repealed in 1888,
before this submission came up. It was not in force
at the time the deed of submission was entered into

- between the parties. It had been set aside. '

And then there is correspondence between the
‘Honourable Mr. Mercier and Sir Oliver Mowat, pre-
miers, in which we cannot pretend it is not apparent,
that Mr. Mercier was disposed to accept the $124,000
and that he looked upon “questions in dispute” as

the $101.000.00 and the building fund also.
48
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Now, we do not pretend that the position of Quebec
has been perfectly consistent throughout upon this
question, but as ‘the learned counsel for Ontario said
in his opening remarks, these were simply abortive
attempts at settlement that were not carried out, were
not acted upon, and I think if we want to arrive at
what the parties really must be supposed to have con-
sidered in dispute, we must see what their language
was at or as near as possible to the time they entered
into the deed of submission, and while that deed of
submission was being acted upon between them.

Now, if we take that, another matter may arise,
and the parties may take a totally different view
upon the subject. I may say as regards Quebec
there was this, if any excuse is required for incon-
sistency in this matter, that there were changes
of administration, changes of public men who were
dealing with this. It is quite evident on the face of
this record, that these public men had not a full grasp
of the whole subject in connection with this, in many
cases being new to their positions. Ontario had a
decided advantage in the unity of administration
and direction of this wmatter, and was consistent
throughout in acknowledging the fund as we said,
but Quebec had public men at that time who did not
understand this and lence this would account for the
inconsistency ; hut whatever inconsistency there was,
I say it arose from attempts at settlement that were
abortive. But the language of the parties used at

-or nearest before they entered into this deed of sub-

mission, and which they were acting on this deed of
submission—that language I think is most properly
invoked in order to show what the real intentions of
the parties were.

Now, from that point of view, the court will see
that the position taken by Quebec in the letter of Mr.
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Shehyn, in 1839, is the position of opposition to this
$124,000. I maintain that the Province of Quebec
takes the position that this $124,000 should not be
" allowed. . I maintain that that was in dispute—all
that $124,000, and that was almost immediately before
the submission was entered into.

Then, we come to the deed of submission, and I sup-
pose as a rule all that the parties have been nego-
tiating about before is generally supposed to be
summed up in that deed of submission, just as what-
ever private parties may agree to in a private contract
is summed up in the terms of the contract, and if we
take that deed of submission on its face it seems
to me it excludes these questions. There is no
exception there made, and Chancellor Boyd and Mr-
Justice Casault say “it seems to me to exclude these
questions.” _

If we go back to immediately after Confederation
when the movement was set on foot to adjust the
liabilities and assets between the provinces, we find
that statements are made out by the Dominion
executive exhibiting all the different items of lia-
bilities and assets, and made out for the purpose
of placing the case before the arbitrators. We find
that conferences took place between all the govern-
ments ; that extensive correspondence took place, and
in these first statements and in the statements that
the Dominion put before the arbitrators, simply a
balance of some $5,000 odd put down as constituting
the balance due to this Improvement Fund, and
the $124,000 does not appear at all; and Mr. Wood,
in his own statement, in his own letter first takes
exactly the same position on behalf of the province of
Ontario. Subsequently Mr. Wood puts forward this
claim in his written claim before the arbitrators;

when Quebec was not there he urged this claim, and
48%
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it was allowed by the arbitrators, but here we have
the position of Quebec and we have the Treasurer of
Quebec protesting against this item, and we have
him protesting constantly and the award, in 1878,
after a long series of protests, was carried to the
Privy Council upon a statement of [the case under
which it appears that Quebec understood she had
a- perfect right to raise this question, under the
general question as to whether the award was valid
or not. That appears.to have been the opinion of the
counsel then employed on-the part of Quebec to pre-
pare the case, I suppose ; at any rate he appears to have
tried to urge that view before the Privy Council, and
Quebec did bring up this very question. She tried to
urge this and other questions before the Privy Council,
but it appears their Lordships took the view that they
could not decide the merits of the case.

If that is the case, then we say that the arbitrators
should not have dealt with it as they have dealt with
it in this award ; they should not have put the sanction
of their own approval upon that deduction and Quebec
should not be prejudiced by having the sanction of
the present arbitrators put upon that; and should not
be put in a worse position than before in respect of
that award. And it was quite competent under the
statute which gives your Lordships jurisdiction here,
which gives your Lordships the right to substitute the
decision, as you did in the Indian annuities case—
the decision of this court for that of the arbitrators
who have decided—and to put the judgments or the
matter in such a position that Quebec will not be
prejudiced by what the present arbitrators have done

_or said in respect of this deductions in respect of this

Improvement Fund, in their present award.
Now, I wish to say this, that whatever view is taken
of this matter, unless this Improvement Fund is a
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nullity, and unless we can invoke that in the present 1897
case consistently with the maintenance of the award  Trg
of 1870 as a whole, I do not think Quebec can succeed OEROO;;EI?O
in her appeal. The main object of the arbitration was axp rae

to ascertain the amount of this fund. Now, did not 0?8&?;%
that larger object naturally include every minor detail Tog
that was necessary to arrive at that conclusion? We Dounion
might argue that that is the case, and if they came to ** Ci_NADA'
an item that had been deducted from this fund, and _In re
.. . . Common

that this item was a nullity, would not the present arbi- Scroor
trators in arriving at that fund have a right to say we Ftﬁx;;m
find this nullity to exist as regards this item. There —
is a great difference between whether it is absolutely
null and void, or;whether it is a mere voidable thing,
just as it is in the case of contracts. A contract may
be an absolute nullity. No court would give a judg-
ment on something that has no existence; but a court
might well refuse to set aside a transaction that was
simply voidable, which might have been set aside for
grounds, but if this fund had absolutely no existence,
if itiwas a nullity in point of law, then we say that the
arbitrators_had a right to say so, whichever view is
taken, and had a right to ignore that item as an item
to be carved out of the fund.

Now, the learned counsel who spoke for Ontario,
spoke of the indecency of Quebec putting forward a
claim’to attack this award while denying that Ontario
could also do the same. I think it is easy to shew
that Quebec is not open to such a remark as that,
and if it was necessary to make any such remark upon
the litigation of this case, that it could be made with
much better effect with reference to the appeal of
Ontario in this case, where she has sought, without
any warning to Quebec, to raise such a question as
she has raised in her appeal; but, I want to shew now
‘that the position of Quebec is not open to any such
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1897  remark. 1 want to show that the position of Quebec

v~

Tee  has been bond fide throughout this matter, and I begin

PROVINCE })ore: When this matter came before the Privy Council
OF ONTARIO

anp tHE on the award of 1870, consistent with all she had done

Oi*‘a‘{j;“}ffc before, and protesting against the award in this respect,

Tos it was raised there, and the Lord Chancellor in the
Domivron Privy Council gave expression to remarks, laid down
or CaNADA- ¢ it were rules.

In re It is the principle enunciated by the Lord Chancellor

CommoN

Scmoor that we maintain Quebec has acted upon. I will call
F Do your Lordships’ attention to one or two passages in that
——  connection to show the idea under which Quebec has
_been proceeding iu this matter. The idea that Quebec
has had of her right to question this Improvement
Fund as a mere nullity, and the authority which she
cites, existed in the remarks of the Lord Chancellor in
that appeal case, Here is what the Lord Chancellor
says. ‘“If it was mnot within their parliamentary
powers, it goes for nothing.” Now that would apply
to the Improvement Fund as much as to any other

item. :

Then again he says : “If they do anything more
than they are authorized to do, it cannot have any
possible effect.”

Then if it cannot possibly have any effect, when the
question came up of ascertaining the amount of this
School Fund, could we not say, the arbitrators here
did something which was an absolute nullity, they
acted as if there was a fund that existed that had no
existence; can we not say that too, consistently with
what the Lord Chancellor says in another place, when
it is sought to enforce that part which is a nullity,
that the Province of Quebec could resist it ?

The two points that we submit are these. Wesay in
the first place, taking the view that it is excluded, the
view taken by Mr. Chancellor Boyd, and in the Ontario
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factum, and Chief Justice Casault—we say then that 1897
the present arbitrators have dealt with the matter, Tgg

. 1 FOT i+ . ProvincE
and have put us in a worse pOSlth%l by their award, 5w
and that we should be protected against that. If the AND THE
other view is taken, that it is not excluded, and that OFR(%‘[’,I;;;O
the arbitrators had, as Mr. Justice Burbidge says, T;.E
incidentally a right to go into this question, then we Domrnron
say that the award is bad in allowing the deduction of °f E_ADA’

$124,000 and in allowing Ontario to make the deduction CIn re

) OMMON
from the sums which she collected for sales between Scmoon °
' Funp AND
those dates. LANDS,

Hogg Q.C. for the Dominion :—The Dominion is not,
as your Lordships have mentioned once or twice, really
interested in the contention existing as between the
several provinces but the Dominion is interested in
maintaining the award of 1870 in its integrity. The
present award, the Dominion submits, should also
be sustained. The Dominion is satisfied with that
award, because it carries out and was intended to
carry out what was arrived at under the award of
1870.

Now, just a word or two with reference to the
award of 1870. I submit, first of all, that no question
can arise in this appeal as to any isolated amount in
 that award, that is, that it cannot be attacked in any
way for the purpose of shewing that an amount should
not have been awarded. Theaward of 1870 was made
under the 142nd section of the British North America
Act. What the arbitrators had to do under that
statute was to adjust and divide the assets, credits
and liabilities. What they did do, so far as this par-
ticular fund is concerned, that is the Common School
Fund, was, I submit, to adjust that fund, to ascertain
it, and to adjust as between the provinces amounts
which they thought under that statute should be
placed in one fund or another. That is, they ascer-
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tained that there was $1,733,000 of the Common School
Fund, and they, amongst other things, said, we will
place to the credit of another fund $124,000; thereby
it may be said either dividing a liability, or adjust-
ing an asset. These so far as the Common Schools
were concerned, were assets. So far as the Province
of Canada was concerned at that time it was a
debt or liability; so that they must have either con-
sidered under the 142nd section that they were adjust-
ing an asset or dividing a liability, but whatever may
have been the reasons that actuated the arbitrators of
1870, there is do doubt about this, that they were the
statutory arbitrators, they were the final and supreme
forum for the purpose of making this award. There
is nothing in the 142nd section which gives any right
of appeal or any right to question—that is as a matter
of law —what they can do. In other words, the award
which jis made under the 142nd section becomes as
much a matter of law as the 142nd section itself. Itis
binding, and therefore cannot be interfered with or
questioned or criticized afterwards.

The short history of it is this:—In 1870 the arbi-
trators were appointed to divide the assets and adjust
the liabilities and credits. They did to a certain
extent. There were a large number of items par-
ticularly these referred to in schedule 4 of the British
North America Act which were not dealt with, and
what was intended by the submission of 1898 was
to take up, and to take up upon the same prin-
ciples and rules that guided the arbitrators of

© 1870, and finish, the business which had been left
" unfinished by them. So much is that the case, that

in all the matters that have come before this board of
arbitrators, those principles and rules which govern
the ascertainment of the account are being constantly
referred to, and have been made the rule of guidance
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both of counsel in arguing the cases and by the arbi- 1897
trators who sat to decide upon these questions. These  Tgg
inei ; Province
were the rules and prl'nmples that are. in the long oF ONTALI>
book, that were submitted to a council of all the anp TEE

representatives of the different Governments of the oina&b;?c
time, that were decided upon as the rules and prin- T:[.E
ciples to govern in the ascertainment of the account Dominion
in 1870, and they are the rules and principles that are °F (_}Aim“'
governing to-day this arbitration. Cg;;gN

That is another reason why I submit that what was Scroor
intended by this submission to arbitration was to Fiﬁ.gg P
carry out what was left undone, being thoroughly —
understood, agreed, as I say, by acts, statutes, Orders
in Council and correspondence in every way that it
was possible to conceive an award being adopted, and
to continue the settlement of those accounts and to
complete it under the statute of 1891.

It seems to me that what was said in the Indian
Case is just as applicable and may be applied to this
case just as strongly as it was to that, and probably
more so, because all the acts of the parties, the
provinces accepting the interest from time to time,
dealing with the Dominion upon the basis of the
award, the Dominion paying it over, publishing their
accounts from year to year, their public accounts con-
taining these items, the acceptance of thesre amounts
by the provinces, is the strongest possible evidence of
the interpretation which the provinces themselves must
have put upon that award, and therefore it should not
be disturbed, and I repeat the words of his Lordship
the Chief Justice in which he says the award of 1570
must be conclusive upon all the parties to it, it has
stood for 25 years, unimpeached except upon the points
referred to the Judicial Committee, and to re-open it
and disturb one of these provisions upon which other
dispositions may have depended, would not only be
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1897  most unfair, but would be a proceeding without legal

o~

Tee  warrant, statutory or otherwise. There is no doubt

PROVINCE | . N ]
oF ONTARTO that award cannot be impeached. There is no court

anp tHE of appeal. There is no method of impeaching that

O?&ZJI;;EC award, and I submit that the award should be main-

T”' tained. _
HE
ox]?oé{:ggf\ Blake Q.C. for the respondent Province of Ontario:
. —I must begin by saying in answer to an obser-
In re

Common vation that was made by the learned counsel, that

Fggﬁogn I have no intention of criticising the conduct of counsel

Lanps. at present concerned or heretofore concerned in this case.

—  1suggested that it would be an indecent result that

Quebec should be able to insist upon, on the one hand

holding this award as the award of 1870 a nullity as

far as it was councerned, and at the same time shut

up the province of Ontario and say that it was bound

by it. The learned counsel, before and now, have

acted upon their instructions and are not exposed to

“any criticism, but I must repeat my observation with .
reference to that result.

As fai as T can judge it is rather recoiled from now,
and there is a greater degree of tenderness with refer-
ence to the award of 1870 in the latter part of this dis-
cussion than might have been expected from the
language used on former occasions.

Now, your Lordships will observe that upon this
appeal my argument is entirely from a different stand-
point in one respect than the argument before, because
this appeal becomes material only upon the theory
that my appeal fails. If my appeal succeeds, there is
no fund out of which the Land Improvement Fund
can be formed, and it is’ immaterial what happens to
‘it. It is only then upon the theory that my appeal
fails that it becomes material to consider this question.

Upon that theory I must assume that there was a
Common School Fund, or that there must be held, for
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the award of 1870, to have been a Common School Fund, 1897

o~

which was an asset to be divided and apportioned, and  pgg

if so there was a jurisdiction. If there was a juris- PROVINCE
oF ONTARIO

diction, as Chief Justice Casault himself observed in axp EE

the long and able judgment which he delivered, it was OI;ROQVUI;I;EEC
entirely within the power of these arbitrators to have v
.. . . TaE
divided the asset in any way which they pleased Dowminton
oF CANADA.

between the provinces. 1t might have proceeded upon =
a mistaken assumption that facts existed that did not _ In e
. . . . . . ComMmon
exist, that Orders in Council had one interpretation or Scroor
the other, or statutes had created the fund instead of F tﬁg;sp
only authorizing the creation, but it was within their ——
power to determine that one dollar or a million, should
go to the one province or the other; so that learned
judge points out with clearness, that he is only able to
sustain his objection to this particular action upon the
ground that it is excluded from the reference, or upon
the ground that the action of the arbitrators themselves
was wlira vires because they had only power to divide,
but as to their power to apportion in any proportion
which they deemed just, however unjust it might be
upon any assumption which they made, however
unjustifiable there is no difficulty.
Well', if so, what was the result? Let us get at the
state of facts which was created, which was created
by the award of 1870, that there was carved out of the
Common School Fund, the sums mentioned in the
award of 1870. It was taken out. Mark the language
of the award of 1870. The arbitrators began by carv-
ing out of the Common School Fund what they say
really does not belong to it, the $124,000, and they
deal with the residue only.
Now, that is what is done. Wasitright? I believe
it was right if they had any power to act at all.
As I said before, it was the nedrest and the most
accurate perpetuation of the fund which they as-
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sumed to exist which the wit of man can devise.
Right or wrong was it done? It was done. Done
conclusively and produced a new state of things.
That it produced that new state of things depended
upon the validity of the award as a whole, and
whether the award as a whole was a valid instrument
in view of the objections taken by Quebec, remained
uncertain until the period of the decision of the Privy
Council. That decision, although it partakes of the
characteristics which have been referred to, having
regard to the fact that there was mno tribunal in the
world before which the question could be raised, of
course did practically and substantially end the mat-
ter, and was assumed to end the matter to the extent
to which it went, of course that is to say dealing with
the objections taken by Quebec in the special case.

My learned friend Mr. Béique flung a pebble at
the award, but he expressly said I am not going to
attack the award. Since then there has been, with
the usnal inconsistencies that characterise the parties -
in this case—there has been a little more mud flung at
the award, but, after all doesn’t it come down to this,
that it is impossible to contend that there was
other than an error in judgment? My learned
friend says they wrongly construed the statutes and
the Order-in-Council, and he says they assumed
things to exist which did not exist, and they came
to a wrong judgment. That is not a question of
exira vires or inira vires; that is an appeal {rom the
judgment of the arbitrators on a matter within their
jurisdiction.

Then mark the other limitations my learned friends
make. There is nothing they are more anxious about
than that the award should stand in thosé main
elements. Nothing, we will say, they say, which-
shall attack the award, if it is going to impugn
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the action as to the Common School Fund. There- 1897
fore it is only, if your Lordships hold that this par- Tgg
ticular of the dealing of the Common School Fund og%’;ﬁgi"o
is separable from the rest, that we attack it at all. gND THE
They earnestly implore your Lordshipsjto note that OFR(%;I;::(,
they do not attack it, if your Lordships should con- Tog
clude that you could not separate that from the rest. Dominion
It is only a sort of conditional attack, because they oF Oaxapa,

feel the delicate and difficult ground on which they Inre

. Common
stand if once they open the award. ScHOOL
Now, is it possible to seriously contend—have my Fi‘i’;g‘;‘f”

learned friends, with all the temerity of argument —
which in other respects they displayed; ventured
seriously to contend—that this item is separable
from the distribution by the parties of the Com-
mon School Fund? Grant to me this, that the
arbitrators were of the opinion which they have
expressed by their award, that it was a just and proper
thing to carve out $124,000 and 25 per cent from the
subsequent collections—is it possible to aver with a
straight face before a court that that conception and
view of theirs, acted upon by them, is not a part of
their dealing with the Common School Fund, and that
vou can divide and eliminate that portion of their
dealings and disposition of the $124,000 and the 25 per
cent of the other collections. How? They have not
disposed of it. Is an award good which leaves part of
the subject undisposed of? Is that portion of it in
which you destroy the award, as a portion of the whole
- subject, to be set aside and the remainder to stand. I
cannot divine a case in which there is a greater inti-
macy of action between the part they attack and the
part they desire to maintain. I find it difficult to com-
prehend how any man can seriously argue that the one
can stand and the other fall as a nullity, and if it does
what is to happen? As I have said, it is undisposed
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of. They have not divided that. They have not dealt
with it. Are you going to deal with it? We know
that the failure to dispose of the subject matter referred
is a fatal defect in an award. So that the very attack
which my learned friends make, this sort of conditional
and hypothetical attack which they make upon the
award of 1870, makes that attack its failure. They
cannot attack in that way. They must attack with a
whole heart and with more fairness. They must
strike with the knowledge of the consequence of their
attack, and that is the ground which I took in my
opening on the other appeal, and which I repeat now,
that the Province"of Quebec cannot attack this award
without the whole of the subject of the Common
School Fund being open, and we being free as well, if
they are free. '

Now, one word before I proceed to deal with the
other matters which are relevant to this question.
One word upon two isolated points. Your Lordships
adverted to, and my learned friend Mr. Hogg adverted
to, the attitude of the Dominion. And irrespective of
the long course of dealing which was pursued by the
Dominion, I called my learned friend’s attention, and

‘T called your Lordships’ attention to a specific act

with reference to this particular matter.

I refer to an Order in Council of October 15th, 1891,
in whieh an allotment to Ontario was recommended
in payment of principal owing to that province, which
principal was included in this $124,000, so that you
have a specific Act of the most cogent kind by the

- Dominion upon this theory, and while of course the

representations of Mr. Mowat do not bind the Province
of Quebec—I do mot set them up as binding it—
they are accepted by the Dominion, they represent the
state of facts, and it was present to the minds of the
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Dominion Government, and upon which the Dominion 1897

—~~

Government acted at that time. THEE
I am going to deal with the course and conduct of PROVINCE
oF ONTARIO

Quebec in reference to the $124,000 by itself. I was AND THE
PROVINCE

about dealing with the isolated question, the question or Quesrc
of the Dominion, and in the same sense and connec- T;;E

tion, and although 1 am affecting the part of Quebec, Domiron
and affecting it expressly, I also refer to exhibit 56 A oF CaNaDa.
and exhibit 18 and exhibit X, each of which are C({;Jgn
accounts by the Dominion commencing in 1884, a  Scroon
triennial extension, in each of which the account of F;‘i’;;ﬁ”
the Province of Ontario is credited with $124,000 in ——
making the account. My learned {riend proposes to
neutralise the importance of those accounts by saying
that the first of them proceeded upon a request from
the treasurers of both provinces that the account should
be prepared in this form. which request was headed
without prejudice. And he says that those accounts
are of no consequence because the treasurer of his own
province asked that they should be prepared in that
form. I should have said, that if there was a circum-
stance which gave them cogency and importance, it
was that circumstance ; but, so it is that they were
prepared and continued, and they are in the official
papers of the Dominion showing the Province of
Ontario credited with $124,000.

Now then, another isolated point before I proceed
with themain subject. Here isa very important paper.
It is an extract from the account called Z, prepared by
the Dominion accountant by direction of the board of
arbitrators in August, 1893. This was a general
account of affairs, and what is given? The subsidy’
statement gives : To Ontario, increased deduction
one year’sinterest; one half year’s interest; half year's
subsidy. Then come Trust Funds for Ontario; Com-
mon School Fuud from 1st July, 1867, to 11th January,
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1889, $1,520,595.29. Add on 11th January, 1889,
$925,625.63. Add on 19th April, 1890, $11,108.70.
Total $2,457,688.62.

It thus gives, not the apportioning of the capital as
a divisible sum which was impossible to divide belong-
ing to Ontario, but it gives the whole of that Common
School Fund as they understood it, and then it pro-
ceeds to deal with that alone which they could deal
with the interest. upon the Ontario side, the propor-
tion of interest payable semi-annually to Ontario cal-
culated according to the award and population after the
decennial census from 1st July, 1867, to 81st December,
1870, $21,169.14. From 1st January, 1871, to 3ist
December, 1880, $21,914.835. From 1st January, 1881,
to 81st December, 1890, $22,280.04. _

And on the accretion of $925,625.68, 11th January,
1889, to 81st December, 1890, $18,559.19, and so on.
And the total to 31st December, 1892, $36,05%7.10.

Then it gives the Upper Canada Grammar School
Fund, the Upper Canada Land Improvement Fund,
capital $124,685.18, interest $3,117.18, giving 2 total of
interest of $47,746.14.

Now, by the direction of the arbitrators, at this early
stage, this statement is prepared for the guidaunce of
the board according to those principles which they
laid down, principles which deduct from the Common
School Fund, the Land Improvement Fund, which
makes a total of capital of the Common School Fund
to be dealt with in the aggregate of 1867, less the
$124,000, adding to that the two payments made by
Ontario in the interval, which range according to the
decennial censuses for each period, the interest payable
to Ontario on that account, and which proceeds to give
to Ontario the $124,000 of the Land Improvement Fund.

And then for Quebec Common School Fund, the prin-

cipal is the same as for Ontario, and the amounts pay-
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able for interest are $16,000, and then according 1897
to the decennial censuses diminishing instead of mTgg
increasing, hecause the proportion of the increment or O}:’ggfgﬁ’o

population were different, and they find their total for" anp rae

ProvincE
Quebec. oF QUEBEC
Now, then, I hold that from the period of the award T'};'E

of 1870 which settled this matter, the effect was that Dominion
the amount held by the Dominion Government for or C“i‘“’
the Common School Fund ‘was the $1,520,000. I hoid In e

. . CoMMoON
that it had been conclusively adjudged wupon the Scrmcow

theory—that I am bound to assume—that it was a trust F%IR:; P
fund, it had been conclusively settled and adjudged —
at $1,520,000. .

Now, I ask what the language of the reference is.
The language of the reference is to ascertain what the
amount now held by the Dominion Government on
~account of the Common School Fund is. And,ifl
have shown to your Lordships that{he amount by the
Dominion Government on the 80th June, 186%7, or 31st
July, when it existed, was $1,520,000, that is the first
item in the accounts. What my learned friends want
“to do is to say that the arbitrators should find that the
amount now held is composed of $1,783,000 plus the
subsequent payments by Ontario. [ say that the
amount at that time held by the Dominion Govern-
ment was the amount which the award had found was
the true Common School Fund amount and that they
did not hold the Upper Canada Land Improvement
Fund as part of the Common School Fund at all, they
held it as Upper Canada Land Improvement Fund for
Ontario as they acknowledged by this Order in Council,
to which I have referred, and by these accounts which
were prepared by the treasurer. Therefore I say the
reference is impossible of execution upon .any other

theory.

49
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Now, my learned friend Mr. Béique rather boldly
stated that he would establish by the record, by the
Acts and correspondence, that this was a matter in
dispute, and that circumstance he deemed of vital
importancé to his case. '

I undertake to prove from the documents that
the course of Quebec has not been inconsistent since
the period of award of 1870, or inconsistent at all.
I admit, with my learned friends, that during the
period of the arbitration of 1870, while Quebec was
present, it contested the Land Improvement Fund,
I admit with my learned friends that after that period
and up to the period of the reference to the Privy
Council, and its decision, it contested the Land Im-
provement Fund, but I aver that from the day on
which that decision was reached up to the time at
which this question was started in this arbitration.,
I find nothing at all to justify that aspersion, if it is
to be called one, upon the Province of Quebec, which
has been cast upon it by its counsel who sought to

“excuse it by changes of administration, and ignorance

of political administrators. They have never con-
tested, they accepted as just, the award of 1870 upon
the Land Improvement Fund, they have always since
the decision of the Privy Council admitted that there
was an end of the question, that it had been forced
upon them by circumstances over which they had no
control. Admitted it in terms and admitted it by
their action. ’

Now, I have to trouble your Lordships by running,
as rapidly as I can, through the relevant correspond-
ence. I shall not extract from the mass of this corres-
pondence, three letters in the middle each of them
susceptible, as I shall demonstrate to your Lord-
ships, of an entirely different, and properly to be
given an entirely different, interpretation from that
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which has been given to them by my learned friends. 1897
I shall bring your Lordships to them in their proper Tug
sequence. I shall give you the whole correspondence 01;18’;' fben
for or against, and I rely with confidence upon bring- axp rEE
. . . . . . ProviNcE
ing your Lordships irresistibly to the conclusion that 4 QUEBEC
the attitude of Quebec has been one and continuous in T';E
favour of the view that however much she might Domision
dislike it, she was bound by the award of 1870 to the " CA_NADA'
extent to which that award proceeded, and the Cg;mrfm
attitude, I agree, of stern resistance to any concession ScmooL
of any kind which might enable Ontario to gain any Fiﬁi,f;f °
means of pressing her claim to the $101,000 to the —
Crown lands part of the Improvement Fund ; there is
the attitude. Unwilling assent to the fact that she is
bound to the Common School portion of the fund.

Now on the 25th March, 1879, Harris, assistant trea-
surer of Ontario, writes on the Premier of Quebec,
Mr. Joly, saying that he sends a statement showing
Quebec’s share of the Common. School Fund as
requested in his communication addressed to the
Attorney Greneral, and what is material in that is the

enclosure.

“ Memorandum.—Quebec’s share of Common School
Fund :

Collections on account of land sold between
the 14th June, 1858, and 6th March, 1861..$673,834 42

Less 5 per cent cost of manage-

p10 153 4 A, $ 40,430 06
One fourth for Land Improve-
ment Fund ....coocevivvvnnnnne . 165,958 60
$ 206,388 66
$46'7,445 16

49%%
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Collection on account of land :
sold since 6th March, 1861..$ 262,675 89
Less 6 percent cost of manage- '

IeNE.ceeaerereenernisranernnees A 15,’760 52
—_— $ 246,914 87

$1714,360 63
Quebeo entitled to 1nterest as provided by .

award and statute, OD.e..c.uvecrerineeennn. $302,652 68

Mark the distinction. Cut into two pieces. The
portion of the lands sold during the continuance of
the fund as found by the award of 1870, deduction
made for the awarded share, the portion since without
any such deduction, except the 6 per cent for the cost
of manaO‘ement

That was replied to on 31st March, 1879 acceptlng

‘in terms the principle upon which the “amount had

been stated, and asking for further details in order to
ascertain what interest was due to the Province of
Quebec in respect of the moneys, which according te
that principle were received by the Province of Ontario
on joint account. ' '

On 28th November, 1882, Mr. Wurtele, the Pro-
vincial Treasurer, wrote to the Treasurer of Ontario for
payment.

And that was answered. On January 26th, 1883,
Wurtele wrote to Wood, Provincial Treasurer, another
request for money. Sessional Papers, Ontario, 1884,
No. 43, page 2. ' '

Now, your Lordships have referred to the Act of
1873. I want to show you its genesis. [ read the
letter. The provincial treasurer of Quebec introduced
a bill, and he asks the Province of Ontario to consider
it and say whether they think it is right, and he is
willing to take into consideration any reasonable
amendment, and that is the Act assented to on the
30th March, 1878. That is the genesis of it. That is
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the spirit in. which it was conceived. and the terms 1897

of it. ) THE
Now, what is the answer. It is found in the ofrg)vmcm
; ) . NTARIO
preamble to the Act, 46 Vict. ch. 22 (Que.) (Reads aND TaE
. PRoOVINCE
first recital.) oF QUEBEC

I have here the interpretation of the legislation of v .

Quebec of the original right, I have a recital that that Domuron
was true, that that was the state of the case, not“" Canapa,

unwillingly in this instance, but because it was cor- C({;MTSN
rect, they state that as the true state of the facts. ScHoOL

(The learned counsel then read the other recitals in Fgﬂﬁsn

the preamble and the first five sections of the statute) —

The Act of the Province of Ontario passed in this
connection was a short one. They had none of these
matters to settle, but they did pass an Act, 46 Vict. ch. 3,
reciting a proposal to try and settle the shares and
giving suthority tothe Lieutenant-Governor-in-Council
to enter into an agreement. )

There followed some time after that a conference
to which my learned friend Mr. Béique has referred
and which is reported to his Government by the
Treasurer of the Province of Quebec, and Order-in-
Council approving of that report. That conference
indicates the memorandum without prejudice to which
my learned friend Mr. Béique referred, sets it out,
under which the accounts were requested to be pre-
pared by the Dominion arbitrator, and the Govern-
ment of Quebec approved of the course taken in making
that arrangement. And this was the genesis of these
three triennial statements, roughly speaking, which I
have referred to.

Then on the 27th April, is a letter from the assistant
treasurer of Quebec on behalf of the treasurer to -the
treasurer of Ontario. Ontario Sess. Papers, 1884,

No. 43, page 3.
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Once again consecutive, no matter how many
administrations change, or how much or how little
they know of the affairs of the province, you still have
the same recognition of this state of things continuing.

Then the answer given and the enclosure are to be
found in Ontario Sess. Papers 1884, No. 43, page 4,
shewing the amounts collected on account of Common
School Lands for each year between the 1st July, 1867,
and 31st December, 1882, shewing the amounts received
on account of Land Improvement Fund (i.e. land sold
between 14th June, 1853, and 6th March, 1861), and
amounts collected on lands sold before 14th June, 1853,
and since 6th March, 1861.

Next is the transmission by the Assistant Treasurer
of Quebec on the 15th October, 1883, to be found in .
Ontario Sess. Papers, 1885, No. 45, page 8 of the

- memrandum asked by the Treasurer. That is the
~ memorandum without prejudice which required a

statement of the amount coming to each province
under the award, for,Library and Common School, and
Crown Land Improvement Fund. A letter from the
Deputy Minister of Finance of Canada to the Treasurer
of Ontario on May 8th, 1884, shews that the Dominion
then was recognising the fact, and acting upon it.

I next refer to the memorandum for executive coun-
cil of interview with Minister of Finance, Ottawa, on
October 21st, 1884, as to the settlement of the accounts
between the Dominion of Canada and the Provinces
of Ontario and Quebec.

At this conference Treasurer Robertson, of Quebec,
gave a lot of extracts from his contention and pre-
tention before the award of 1870 directed to the fight
that he was then making, but the fight then was
limited to that about which a fight alone might be
made, viz., the $101,000.
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In the Ontario Sess. Papers, 1886, No. 87, page 3,is 1897
a letter dated February 26th, 1885, from the Treasurer Tee

of Quebec to the Treasurer of Ontario. .oglg’gﬁ‘gf’o
On March 16th, 1886, the Treasurer of Quebec wrote axp THE
to Treasurer of Ontario. Ontario Sess. Papers, 1887, oﬂ“&‘;‘ﬁ;’c
No. 60, page 3. : o
It is ad nauseam. It is repeated over and over again. Doxron
 All the correspondence shows the same thing. The oF c_:iN_ADA'
In re

inquiry for these particulars, useful omly in order Comsrex
to make the deduction from the gross necessary to Scmoow
ascertain the net share of Quebec. F[IJ,I:];::D
Then Machin again, 5th April, 1886, protests strongly ———
“ against the withholding of the amount of interest
due op its share of the proceeds of the sales of Com-
mon School land, collected and retained by the Gov-
ernment of Ontario, and trusts that the Government
of Ontario will reconsider its conclusion that it is
advisable that no further payments on account of this
fund be made until a settlement is arrived at between
the Provinces and the Dominion, as such a determina-
tion would be a distinct violation of the conditions of
the 9th section of the award, the acceptance of which
was forced upon this Province by Ontario.”
But they say they expected it, and they complain
that Ontario is not paying the interest as they con-
ceive according to it, and they say that the delays are
not their fault. Of course everybody always throws
the delay upon the other party.
Now we come to a letter of 18th March, 1887, from
Treasurer Shehyn to Treasurer Ross in which he asks
for a detailed statement of collections on Common
School Lands.
It does not look very much like disputing at that
time.
Again the Assistant Treasurer writes on the 19th
January, 1888. Ontario Sess. Papers, 1888, No. 49,

page 8.
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1897 On 3rd February, 1888, the statement asked for was
Tae  furnished.
o{:*g’;;igf‘o Then Prime Minister Mercier comes upon the scene.
axp tEE  On April 14th, 1888, he writes to Mr. Mowat :—
Oﬂ“‘é‘gggﬁc “ My dear Mr. Mowat,—I send you a copy of our

o, statutes of 1883 in which at page 79, chapter 22, you
Dominton will find an Act to provide for the final settlement of
oF CANA_DA‘ the Common School Fund.”

—

C(I);JSN He refers to the Act of 1883, and they make much
Scmoor  of the repeal. I will show your Lordships the circum-
Filil;lfsn stances of thé repeal. Now he says:—
a— “That law is still in force and has been passed by
Mr. Wurtele as the result of an agreement with you at
the time.” : .

- “Of course I understand the insufficiency of that law
now, but could you suggest me a way to amend it in
order to meet the case?”

There was then a desire to close up the whole matter
by a division of the fund, and that the law.was inade-
quate, because the law kept the fund perpetual,
although the proportions were to be ascertained.

“You know that an amendment of an opponent’s

law is still better for that opponent than any wise new
law.” s . S
“] suppose you are now quite ready to send me
your case in this matter of the School Fund in order
that we might agree to submit one at our session in
May.” . : '

“Your Lordships will observe that there is the sugges-
tion on the part of Mr. Mercier to his friend the Prime
Minister of Ontario that the statute was all wrong,
that it had made admissions, that he wanted to raise
new subjects of controversy. It is a friendly letter,
wanting to know what suggestions the Prime Minister
of Ontario could make in order that this further idea of
getting hold of all by the provinces might be carried

”
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out, and he wants to amend it. He does not want to 1897

repeal it. He would like to amend it, so as to amplify  Tgg

it a little, and make it all right. PRrovINCE
oF ONTARIO

Then Mr. Mowat, 25th April, 1888, on the same axsp raE

; . PROVINCE
page, says: OF QUEBEC

- “I send you our proposed Order in Council re il
appointment of arbitrators. Please return it to me Dominionx
with any changes which you would suggest, in order oF ‘_’ﬁi““'
that the orders of the two Governments may be Cgﬁ e
expressed in the same terms.” ScrOOL
The proposed Order-in-Council provided for appoint- Fi’:’;;:”
ment of three arbitrators to settle questions between  —
the two Provinces arising from the award of 1870.
“The questions which have arisen between the Gov-
ernments of Ontario and Quebec are as follows:”
“ Relating to the claim made by Ontario that on the
380th June, 1867, the Upper Canada Improvement
Fund, which, by the 5th paragraph of the award, was
declared to be the property of and to belong to the
Province of Ontario for the purposes for which that
fund was established and composed of the sum. of
$124,685.18 as procceds of the Common School lands
and of the sum of $101,771.68 as proceeds of the Crown
lands in respect of sales made between the 14th June,
1858, and the 6th March, 1861, and that this latter sum
should be credited to Ontario by the Dominion Gov-
ernment together with interest thereon from 1st July,
1867, and the total added to the debt of the late Pro-
vince of Canada.”
There was the contention. My learned friends say
that Mr. Mowat was acknowledging that there was in
dispute the question of the $124,000, and your Lord-
ships see perfectly well the question was whether
there should be added to that the $101,000, which
sum, not like the $124,000, would have to be added to
the debt of the old Province of Canada. And theresult
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1897  of adding to the debt would have been that Quebec
oy would have had to bear itsshare. That wasthe objection
Oﬁl‘(‘)’:ﬁgfo of Quebec. That is the first question, and that first
AND THE question, instead of being such as my learned friend
PROVINCE . : . ..
or Quesec contends, is a question naturally and reasonably rais-
T,I,EEE ing the point still undisposed of by the award, the
_ Dominton point as to the $101,000, and leaving the other where
oF CANADA, it was A

Cgﬁ e Then there is a second question about interest
Scaoon- which I need not read, and a third question about
F%Rg‘; ® interest upon part of the Upper Canada Building
—— . Fund, and that is one of the questions afterwards
omitted. -

Now, we are beginning to get at the genesis of the
changes. You find two questions out of three. One,
interest on building fund, one, the $101,000 and inter-
est, and the third, interest allowed on Common School
Fund ; whether Ontario is liable, which of course had
to be referred.

Then Mr. Mercier writes on October 24th, 1888,
hoping that Mr. Mowat would be able to come to
Ottawa to discuss the arbitration the next day, and
ends : ' ‘

-« Under-all these circumstances and with the view -

chiefly to agree on matters to be submitted to the
Common School Fund arbitration, I hope you will
come.”

“] have prepared a draft for an Order-in-Council
which is a little different with yours.”

““Our two Treasurers have met the Minister of Finance
and the Minister of Justice, and seem to be satisfied
with the interview.” .

And then his draft is this, and it is important.

It recites that three arbitrators were appointed to
effect the division and readjustment of the debts,
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credits, liabilities, properties and assets of Upper 1897

Canada and Lower Canada, to wit : THE
“That the Government of the Dominion of Canada oilg);;ig?o
and the Government of the Province of Ontario acqui- Asp THE
PRrROVINCE

esce in the said decision or award of the arbitrators.” op Qugszc

“ That the said award divided the assets and liabi- Tgm
lities of Upper and Lower Canada to the 80th day of Dominrox
June, 1867, leaving still to be divided bétween the pro- o Canapa.
vinces of Ontario and Quebec such sums as remained to Cgfu:gn
be collected by the Government of Ontario from and Scroor
after the said last mentioned date, the 30th of June, FEZ]?:D
1867, on account of the Common School Fund, upon —
the price of sale of the lands set apart for the said fund
and sold before or since the said last mentioned date
or which might be sold thereafter.”

“Since the 30th June, 1867, the Government of
Ontario has collected various sums of money being
the proceeds of the sale of the said land, and which
under the provisions of the said award should have
been paid into the hands of the Dominion Govern-
ment and the revenue whereof divided between
Ontario and Quebec.”

“ That there still remain due divers other sums of
money on the sale of theland setapart for the said
fund.”

“That there are certain lands set apart for the Com-
mon School Fund which still remain in the possession
of the Government of Ontario, and which have not
been sold.” : _

“That the Government of the Province of Ontario
consents to purchase and the Government of the
Province of Quebec consents to sell at such price as
may be determined by award of arbitrators the share
of the Province of Quebec in the lands set apart for
the Common School Fund which have not yet been sold
as well as its share in the amounts which remain to
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1897 be collected on the price of sale of the lands set-apart
Tue  Jor the said fund sold since the establishment of the
og*&’ggfo fund. That by the Act passed at the last session of
anp tRE the legislature of Quebec entitled, an Act to provide
PROVINCE . . . .
or Quesec 10T the settlement of certain ‘questions in dispute
T between the Provinces of Quebec and Ontario by
Domisrox the means of arbitration, it is enacted that for the
OF CANADA- il and conclusive determinalion of certain questions
Cg;);f:m still pending between the Province of Quehec and the
Scmoor. Province of Ontario, the Lieutenant Governor in Coun-
Fi’i‘;[’;s’fb cil may unite with-the Government of Ontario in the
—  appointment of these arbitrators to whom shall be re-
ferred such of these questions which the Governments
of both provinces shall mutually agree to submit.”
“1. What is the capital amount collected by the
Government of Ontario since the 30th June, 1867, on
the sale of lands set apart for the Common School
Fund, and which is the share belonging to the Province
of Quebec on such amount 2 '
2. Does the Province of Ontario owe any interest on
~ the balance of the moneys which it has collected on
the sale of lands set' apart for the Common School
Fund after deducting 6 per cent on.moneys collected
by it, for the sale and management of the lands set
apart for the Common School Fund, and also one-
fourth of the balance of the proceeds of the said lands
sold between the 14th day of June, 1858,'and the 6th
day of March, 1861, for the Upper Canada Improve-
ment Fund ?” :
And mylearned friend actually has mted this Order-
in-Council as proving that the question was in dispute.
“ 8- If Ontario owes any interest, from what date and
at-what rate should the same be calculated? Should
such intercst be simple or .compound ? Should it be

added to the capital yearly or half-yearly ?”
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“4, What is the extent and what is the value of the 1897
land set apart for the Common School Fund and still Tae

" PROVINCE
unsold ? oF ONTARIO
“5. What should be the share of the Province of anp THE
. ' ProviNcE
Quebec in the value of such lands ? oF QUEBEC
“6, What is the amount and what is the value of T:fm

the sums of money remaining unpaid on the price or Do(n)amxom
sale of the lands set apart for the Common School ® Z2ZAP*

Fund ?” ' In ro
ComyoN
Well, of course all this was abortive, but I am bring- Scacor
ing your Lordships straight along through the whole Fi'i];,‘:;f i
negotiations to find one consecutive, continuous course =~
of recognition of this by the Province of Quebec.
Then, on December 6th, Mr. Mercier writes to the
Hon. Mr. Mowat : V
“1 have your letter of the 30th ultimo, to which I
could not answer sooner for reasons that I need not
explain here. The first remark of your letter is in
these words: ‘Your letter of the.22nd instant makes
no reference to my letter of the 7th with regard to the
arbitrations embracing all questions in difference, and
not merely those relating to the school lands. I also
spoke in that letter of the technical difficulty of taking
the other questions before the court without the con-
sent of both parties, though there must be some way
of doing so.””
“In my letter of 22nd November last I said :
‘Of course I understand that if we do not insist
on the arbitration on these two points, your and Mr.
Ross’s other objections are not insisted upon, and our
draft of Order in Council will be accepted, these two
items being struck oft.” ”
The letter of Mr. Mowat’s, to which this letter of
Mr. Mercier's is a reply, is dated Tth November, 1888.
It says:
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1897 “I understand the principal questions—besides
Taz  those relating to the school lands—to be as follows:

05‘8’;330 “The Land Improvement Fund, that is the right of
anp THE claim of certain of our municipalities in respect of
OI;R.OQ?E:EC Crown lands sold betweenthe 14th June, 1853, and the

Tom 6th March, 1861.
Dominton  ‘“ Whether interest on the $600 000 payable to Upper
OF CANADA. (anada under the Seignorial Acts should be 5 per cent

In 7¢ o1 6 per cent.
CoMmoN .
ScEoOL “ Possibly there may be some other minor matters
F%If;;‘: P between the two provinces which may not be agreed
——  to in settling the accounts.”

“I have already mentioned to you that Mr. Treasurer
Ross is strongly of opinion that the arbitration should
embrace all the questions or none. One, though not
_the only reason for this, is that any sums found to be
owing by your province should be set off against what
may be payable to you by this province in respect of
these school lands. Before the Treasurer had mentioned
his view to me I thought we might go on with the
arbitration which you desired, and have the other mat-
ters disposed of by the courts, but on looking into this
matter I have not found any authority for a province
being sued without its own consent. The Ontario
Legislature passed an Act, now R. 8. O., 1887, ch. 42,
consenting that the Supreme Court of Canada and the
»  Exchequer Court should have jurisdiction amongst
° other things in controversies between this and the
other province, but I believe no such Act was passed

in Quebec.”
“You suggested in our interview that the old award
decided against Ontario the question of the Land Im-
provement Fund, but this Government and the muni-
cipalities concerned have always taken a different
view, and after an arbitration had been verbally agreed
to at our interview here, the treasurer communicated
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to these municipalties and the public that such an 1897
arbitration would include this question, and the ThE
municipalities have since employed counsel of their og%);;ig?o

own to see to their interests before the arbitrators, as, AND THE
. . PrOVINCE
whatever comes to the province under this head or Quesrc

belongs to these municipalities and 1is to be paid over Tog
“to them.” DoMINION
. - . . C
Then as I have said, we have the reply in which Mr, 7 ZA¥APA
: .- : In re
Mercier says : ' Comres
“ I understand your treasurer wants to strike off the Scmoow
TFounp AND

items 4, 5, 6 and 7 and if he insists we must consent, ~1,,ypg.
although I may repeat here my remarks made in my
letter of the 22nd November last. * * *

“ I must, I suppose, understand that Mr. Ross per-
sists in his objection, and that the only way to settle
the difficulty on these two items is a meeting of our
two treasurers. The only objection now to arbitration
is therefore your desire not to limit the questions sub-
mitted to the School Lands Fund, but to include in it:”

‘“ The Land Improvement Fund—that is the right
or claim of certain of our municipalities in respect of
Crown Lands sold between the 14th June, 1858, and
the 6th March, 1861.”

“2. Whether interest on the $600,000 payable to
Upper Canada under the Seignorial Act should be 5
per cent or 6 per cent.”

3. Some other minor matters between the two pro-
vinces which may not be agreed to in settling the
accounts.”

“I put these three questions in the terms you do it
in your letter of the 7th November, 1889. You agreed
with me that according to the declarations officially
made in our house by the treasurer and myself, we
must limit as far as Quebec is concerned the arbitra-
tion to the first five questions mentioned in our draft
of Order in Council, and you suggest to settle this
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1897  difficulty by submitting the other questions before the
Tws  court, and as we have no laws similar to yours, to
PROVINCE 4]]6w our province to be sued in cases as the one men-
OF ONTARIO
Anp tHE tioned by you, to have such law passed at the next
PRrROVINCE
or Quesec Session.’

T’}’I-E “T am very sorry indeed to have to mform you that
Dominton this is not practicable for the following reasons:—
OF CANADA.  «q1 The arbitration between Ontario and Quebec

Cg;; o, took place by virtue of section 142 of the British North
Scroor. America Act.”

Etﬁ::x;;gn «“9 We understand in Quebec that the award has

—  been very unjust to us, but being unfortunately bound

by it, we cannot consent to re-open any question out-

side of the School Lands Fund, being afraid that our
interests might still be endangered.”

« 8, The only questions that may be arbltrated now,
we understand, are those mentioned in our draft of
Order in Council as deriving from the disposition of
section 9 of the award, which having left this question
open, makes & necessity of a new arbitration on that
point.” :

He wants to make the consequential arrangements,
which from the necessity of the case the arbitrators of
1870 could not settle, because they had to do with
undetermined amounts, assets of collections which

" were not yet got in. And, your Lordships will see he
does not want to go outside of that.—

« 4, All the other questions pending between the two
provinces have been settled, although against us, we
believe by said award, the first section of which divides
the amount by which the debt of the late Province of
Canada exceeded on the 80th day of June, 1867, $62,500,-

" 000 and the 15th section of which states :—

‘That the several sums awarded to be paid and the
several matters and things awarded and directed to
be done by or with regard to the parties to this refer-
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ence respectively as aforesaid shall respectively be 1897
paid, received, done, accepted and be taken as a final Tae

) . . :31 ' PROVINCE
end and determination of the seYeral matFers af?resald. oF ONTARTO
And he cites the French version as being still more axp rae

ProviNcE
clear. OF QUEBEC
And then he goes on to deal with the Upper Canada Tog
Building Fund item of Mr. Mowat’s proposed re- Doyimion
ference i— oF CANADA.
“5. We donot find any record of Ontario having ever _In re

CoMMON

claimed the one per cent additional on the $600,000 Scroow
from May 5th, 1869, before the arbitrators’ award was © Tanos
made. It is not included in the revised statement of -~—
debts admitted by Ontario on the 11th day of Decem-

ber, 1869, which contains the addition of the Upper

Canada Improvement Fund, this last one being speci-

ally mentioned at page 17 of the arbitration pamphlet.

“6. As regardsthe last item we claim that it having
been specially demanded before the arbitrators and
they having thought proper not to grant it, it must be
considered as having been legally refused.”

“4%. In your letter dated Toronto, 24th September,

1878, and addressed to the Hon. Mr. Ouimet, then
Prime Minister of the Province of Quebec, you stated :

‘I have already intimated that we are prepared to
recognize the interests of Quebec in the Common
School Fund and in the school lands yet undisposed
of,and I may now add that we are ready to purchase
this interest at a fair price as part of a final settlement
of all questions between the provinces.”

“8. Your declaration made in the name of your
Government was contained in a letter in which you
claimed that the award was just, legal and equitable,
and .to render it complete you were ready to settle
the Common School Fund; all the other difficulties
between the two provinces were to be regarded as
settled.” ‘

go
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¢ Under all these circumstances we don’t think we
would be justified to consent to re-open any question
outside of that Common School ¥und, because,

“ 1, It would put in danger the interests of the pro-
vince on matters that we considered settled; and

“ 2. It would give our opponents the chance of
making a very strong argument against us.”

“ You close your letter of the 30th November last
by the words, ‘and I fear that the result must be that the
whole subject of a settlement between us will have to
stand over for further friendly negotiations. In that
case Sir William Ritchie and Judge Senkler should
be notified, as they will be making or perhaps may
have made arrangements upon the assumption of
the arbitration proceeding about the middle of next
month,’

“1 quite agree with you on these remarks, but I
would be sorry indeed if your Government refused the
arbitration on the first three questions mentioned on
our draft of Order in Council ; of course if you come to
that decision we cannot help it and must submit to
such refusal.” .

“ In conclusion allow me to draw your attention to
the very important fact that your Government has in
its possession moneys that should have been placed
long ago into the hands of the Federal Government
for the common use of both provinces according to the
award of 1870, and that you will see the injustice to
continue this state of things, only because the Pro-
vince of Quebec is not ready to re-open questions con-
sidered by its Government as having been settled by
the award of 1870.”

Now, there is a very clear and plain statement of

“his attitude. Sir Oliver Mowat wanted to bring for-

ward two subjects, the Upper Canada Building Fund
and the Crown Lands Improvement Fund. He says
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of both of them, he considers them practically settled, 1897

R

either by inaction, or otherwise, by the award of 1870. THE

He says‘ we do not agree with the justice of the award Og%’gﬁgfo

of 1870, but it has settled everything, and we are forced AND THE
. . . 7 . ROVIN

toabide by it, and there is an end of it. We deal with op Quesrc

these questions which grow out of that award, and v

which it is necessary to determine in order that that Dominron

award may be implemented, and that is all with which o CaNapa.
we will deal, we re-open nothing further.” Cg;n;cem
Is it conceived as possible under these conditions, ScrmooL

without any proposition or suggestion, that matters © pimpn®

which were settled by the award in favour of Ontario —
should be opened by the Province of Quebec, that a
document capable of another interpretation is to be
interpreted as practically opening those questions and
abandoning the position of the award ?

" Then on 15th December, 1888, Mr. Mowat replying
to Mr. Mercier says :

“I observe that your objection is that submitting to
arbitration the questions relating to this fund would
be a re-opening of the questions already decided by the
award, but thisis not so. 'We do not propose to re-open
any question that the award has decided, or that the
arbitrators or courts may hold that the award has
decided. Our proposition is to ascertain what the
award gives. The award did not settle or state the
amount of this fund or other funds awarded to the one
province or the other. Section 5 of the award names
the funds which are to go to this province and declares
that the moneys thereby payable, including the several
investments in respect of the same due on them, are to
be the property of Ontario.” )

That is our proposition as to the terms of the award,
because they are consequential.

Then he proceeds to argue that the award did not

settle the $101,000, and he proceeds to argue about the
50%
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investment fund and to try to get Mr. Mercier to
agree notwithstanding the joint definition of objects,
that these things should become the subject of a refer-
ence. ‘He says:

*In the same way the award alloted to Ontario the
Upper Canada Improvement Fund, whatever that
should consist of. The award mentions no amount.

*Ontario claims that the $101,000 arising from Crown

lands was and is a part of the fund as much as was
the $124,000 on school lands, and was intended to be
given and is given by the award to Ontario. We do
not propose to open up the award or claim anything
not provided by the award. We only suggest, as a.
difference of opinion between Quebec and Ontario
exists as to the effect and interpretation of the award
on certain points, that a friendly arbitration should
take place as to what is the true interpretation of it.”

“Then in regard to the unsold school lands and the
amounts still uncollected in respect of school lands,
the matter seems to my colleagues and myself a proper
subject for negotiation rather than for arbitration,
though if the arbitration were to settle all matters, this
might be included.” '

Then by a letter from Ross to Shehyn, January, 11th,

1889, Ontario Sess. Papers, 1889, No. 46, page 26, the

Dominion is asked to transfer the sum of $925,625.63,
the total collections to 81st December, 1888, to the
sald Common School Fund.

Then Mr. Ross deals with Mr. Shehyn’s applications
for a remittance on the account of interest and he points
out that Ontario has always considered that great injus-
{ice was done by the award in giving Quebec any claim
on this amount, every acre of which was in Ontario.
Ontario has good grounds for contending that interest
should not run against the province until after the
confirmation of the award by the Privy Council (26th



VOL. XXVIIL] SUPREME COURT OF CANADA. 789

March, 1878). Quebec disputed the award and carried 1897
an appeal to the Privy Council and until the final judg-  Tax
ment of that tribunal was given Ontario had no og*&ﬁ;;"o
authority to pay the collections into the Dominion or asp TmE

any authority to recognise Quebec as having any OI;.ROQ‘[’,?;EEC
interest at all in this fund. v

Then by Order-in-Council of January, 15th, 1889, Doﬁ?ulion
the Dominion Government is asked by Ontario to°" Caxapa.
carry out the transfer of $925,625.63 to the credit of _In re
the Common School Fund. %‘;‘;?,‘;’I’f

The next letter is that of 24th January, 1889, from Ftﬁ%ﬁ"’
Mr. Shehyn to the Treasurer of Ontario expressing satiss —
faction with said transfer * as Quebec will now receive
its share of the interest on these collections every six
months.”

In the letter to which this is a reply the Treasurer
of Ontario had stated that the award was unjust to
Ontario in that it had given the entire land to the
two provinces. And, Mr. Shehyn proceeds to answer
that observation.

“ The injustice that was done by the award in this
matter was done to Quebec by giving to Ontario a
certain portion of the proceeds of these lands in excess
of the amount which by statute belonged to the Com-
mon School Fund for Ontario, under the plea that it
belonged to the Upper Canada Improvement Fund.

It would be useless however, for me to enter into this
question in the present letter.”

So that he repels the charge of injustice to Ontario
by alleging injustice done and accomplished in Quebec.

Land was given, or proceeds of land, which ought not
to have been given.

And then comes the letter, upon which my learned
friend so strongly relied, of Mr. Shehyn and which
requires a little analysis, because it is perfectly plain
that the situation was consistent throughout. That
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is the letter of the 4th July, 1889, to Mr. Courtney,

Deputy Minister of Finance.

The letter of Mr. Courtney was one in which he
submitted to the Government of Quebec for their
consideration, a case which had been proposed to be
submitted to this court at the instance of the Govern-
ment of Ontario by the Dominion Government, and
that case had reference to the $101,000 of the Land
Improvement Fund. Ihave the case before me which
Mr. Shehyn was answering, the suggestion being
made that Quebec should assent to the submission of
the case. . ) ,

Of course it? is important in reading a man’s letter
to know what he was writing about, what is ihe ap-
plication made to which:he was responding. My only
purpose in referring to this case is to show your Lord-
ships, it being a case submitted or proposed to be sub-
mitted at the instance of the Province of Ontario, that
it had regard to that which the Province of Ontario had
this long time been trying to get decided the question
of the $101,000. It proceeds to state the facts, and it
states that it “ was represented by the Province of
Ontario before the arbitrators, that in dealing with
the Common School Fund, and determining how
it should be disposed of to comply with the Consoli-
dated Statutes of Canada ch. 26, before any division of
it could be made between Ontario and Quebec under
section 5 of that Act, the proportion of it derived from
sales between the 14th of June, 1853, and the Tth of
March, 1861, and appropriated by the Act of 1858 to
the Improvement Fund, should be added to such fund
and so applied.”

“The arbitrators acceded to this claim and directed
(section T of the award) that from the Common School
Fund as held on the 30th of June, 1867, by the
Dominion of Canada, amounting to $1,733,224.47, the
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sum of $124,685.18 should be and the same was 1897
thereby taken and deducted and placed to the credit Tam
of the Upper Canada Improvement Fund, the said (’)E%ogggfo
sum of $124,685.18 being one-fourth part of the moneys anp raHE

received by the late Province of Canada between the OI;.ROQ‘:,I;;?C
6th of March, 1861, and the 1st July, 1867, on account T';E

of Common School Lands sold between the 14th of Domiwion

June, 1853, and the 6th of March, 1861.” OF OaNapA,

“ It is contended by the Province of Ontario on behalf ng e
of the municipalities that the principle adopted by the Scroow
arbitrators must be applied to the proceeds of similar Fi’i’;ggn
sales of Crown Lands, and the province, for tke benefit —
of the municipalities concerned, claims the aggregate
sum of $101,771.68 as the one-fifth of the proceeds of
the same sales of Crown Lands, which had been
withheld by the late Province of Canada in the same
manner as they had withheld the proceeds of the
school lands.”

“They claim, therefore, that the Upper Canada Im-
provement Fund on the 30th of June, 1867, was
composed of these two sums, $124,685.18 and $101,-

771.68, the proceeds of Common School and Crown
lands respectively, and that this latter sum should be
declared to have always been part of the fund, and
should be credited to Ontario by the Dominion Gov-
ernment, with interest from the 1st of July, 1867, for
distribution among the said municipalities according
to their respective rights and interests therein; and
that the total amount of principal and interest afore-
said should be added to the debt of the late Province
of Canada ; that the accounts between Canada and
Ontario and between Ontario and Quebec under the
B. N. A. Act are not settled and have remained open,
and that this claim is one of the unsettled cases, and
has been, with other questions, one of negotiation ever

since Confederation.”
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1897 ‘“ Ontario and Quebec being conjointly liable to the
Tae  Dominion for the amount by which the debt of the
og%’;';xfo late Province of Canada exceeds the sum fixed, and
anp THE there being an excess over this sum, the effect of

oﬂ“‘é‘gﬁgﬁc allowing this claim will be to increase pro tanto that
oy ©XCESS, and thus to add to the liability of the Province
Dominton of Quebec to the Dominion.”
oF CaNADA. <ot province objects to the allowance claimed and
C(I):; e insists that the said claim was submitted to the arbi-
Scmoor tration, and has been, and must be deemed to have
F‘I’JT;I‘:;’D been, disposed of and concluded by the award.”

S “The question for the opinion of the court is whether
such claim should be allowed by the Dominion or
not.”

“In addition to the documents in the case men-
tioned, there is also submitted an Appendix of Statutes
and papers bearing upon the question.”

Now, I have shown what that case was, that the
Province of Ontario having tried in every way to
obtain some solution of the question of the $101,000, at
last, at the instance of the ministers who were present,
adopted this view, they appealed tothe Dominion Gov- -
ernment to state a case and the Dominion Government
very properly, having got the case and having verified
as they thought its accuracy as a just statement of facts,
with all the important documents, sent it down to
Mr. Shehyn, and Mr. Shehyn answered, and that is the
answer which my learned friend says shows that
$124,000 was in dispute, and I say the subject as to
which he was replying was the $101,000. What did
he say ?: :

“I beg to say that in the statement of the debt of
the late Province of Canada as agreed to and sanctioned
by the Honourable the Privy Council in 1870, the
Upper Canada Improvement Fund is stated at an

amount of $5,119.08 ; that previous to the sanctioning
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of this statement by the Privy Council, Ontario claimed 1897
that the Improvement Fund should be increased by  Tgw
$226,456.86, which amount should be added to the oglg);ﬁgfo
debt of the late Province of Canada ; that on the 22nd axp trHE
January, 1870, the Honourable J. G. Robertson, then o?%;?;:o
Treasurer of the Province of Quebec, protested against Tog
this pretention of Ontario, saying that the introducing Domnron
of such pretentions, not alluded to in the conference at ¥ 9_A_N_ADA‘

Montreal, would involve the re-opening of the whole In e

question as respects the surplus debt.” %‘éﬁﬁ,‘gf
“The views of Mr. Robertson were evidently accepted FUND axD

. . Lavbs.
as correct by the Privy Council, as the Improvement —

Fund remained in the statement confirmed by them at
the sum of $5,119.08 as originally prepared by the
auditor of the late Province of Canada.”

*“The arbitrators appointed by Ontario and the
Dominion—the arbitrator of the Province of Quebec
having resigned—awarded the Upper Canada Im-
provement Fund to the Province of Ontario and with

~reference to the disposition of it the Government of
this province has nothing whatever to do.”

That is to say, they have nothing to do with whether
it goes to the municipalities, or what isto be done.

“If it is proposed in submitting this question to the
Supreme Court of Canada to re-open the question
raised by Ontario respecting this fund and disposed of
by the then Privy Council of the Dominion, the Gov-
ernment of this province protests against the Govern-
ment of the Dominion sanctioning the submission of
such a case to any court.”

“The claim of the municipalities for one-fourth of
the amount of the sales of school land and one-fifth of
the amount of sales of Crown Lands made between the
14th June, 1858 and the 6th March, 1861, was twice
decided against by the Government of the late Province
of Canada.”
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Then a considerable amount of statement is made
of events which had taken place before Confederation
borrowed from the proceedings before the arbitrators.
And, the conclusion is this:—

“Tt should be borne in mind that the arbitrators
had no power whatever to changein any way the state-
ment of the debts and assets of the late Province of
Canada as sanctioned by the honourable the Privy
Council after the conference held on the subject

between the Dominion and the two provinces.”

Which they do not do, as your Lordships know, by
their dealing with the Common School Fund; they
merely altered the distribution ; they did not increase
the debt. :

My. Béique'—Will you read the preceding para.-
graph ?

Mr. Blake ;— Certamly

“The arbitrators appointed by Ontario and the
Dominion—the arbitrators of the Province of Quebec
having retired—treated the Common School Fund as
an asset that they had power to divide and apportion

“in such manner as seemed to them right. They trans-

ferred to the Province of Ontario as belonging to
Upper Canada Improvement Fund the amount of the
sales of the Common School Land made between the
14th June, 1853 and the 6th March, 1861, including
$124,685.18 stated to have been received on account

‘of these sales between the 6th March, 1861, and the

.80th June, 1867. The Province of Quebec has already

contended that the transfer of any portion of this asset
to Ontario, excepting the amount to which Ontario
was entitled in proportion to population, was unwar-
ranted and unfair.”

“ Tt should be borne in mind that the arbitrators had
no power whatever to change in any way the state-
ment of the debts and assets of the late Province of
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Canada as sanctioned by the Honourable the Privy 1897
Council atter the conference held on the subject Trp
between the Dominion and the two provinces.” Province

] . _ OF ONTARIO
“ Therefore in the award that they made while they axp rar

unfairly, as Quebec contends, gave to Ontario a portion Ol;RoQ‘gﬁgc
of the Common School Fund under the plea of trans- v.

HE
ferring it to the Upper Canada Improvement Fund, Domivion

they really had no power to increase the indebtedness " QA_NADA‘"
of the late Province of Canada to the Upper Canada ngngn
Improvement Fund, a fact which their silence on the ScHOOL
subject of the claim of Ontario respecting the one-fifth F}"’;g;;f”’
of the Crown lands sold as above mentioned, shows —
that they themselves recognised.”

“The Government of this province therefore declines
to join in any way in the proposed litigation or to
make any changes or suggestions respecting the pro-
posed case which was submitted.”

So that the interpretation of the letter upon which
my learned friend mainly relies is against him when
you read it, and when you look at it, it is confined to
the $101,000.

Now, the next thing that happened is a most impor-
tant document as bearing upon the present contention
of Quebec. Itis an Order-in-Council of the Dominion :.

“On a report dated 5th December, 1890, from the
Minister of Finance stating that an interview held at
Toronto on the 28th November, 1890, between the
Minister of Justice and the Deputy Minister of Finance
on behalf of the Dominion Government, Mr. Francois
Langelier and the Assistant Treasurer of Quebec on
behalf of the Government of Quebec, and the Attorney
General of Ontario and other members of the Execu-
tive Council of that province on behalf of the Govern-
ment of Ontario, among the matters discussed was the
unsettled condition of the accounts of the old Province:
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of Canada, and all present agreed to recommend to their
respective Governments the following proposals :—

1. All questions relating or incident to the accounts
between the Dominion and the two Provinces of
Ontario and Quebec, and to accounts between the
two Provinces of Ontario and Quebec to be referred to
a board of arbitrators consisting of three of the judges
to be chosen as hereinafter mentioned.

2. The accounts are understood to include the fol-

Scroor. lowing particulars :—”

HFUND AND
LaNDS.

“(e) The arbitrators to apportion the amount which

“should go to each of the provinces in the event of the

principal of the Common School Fund being paid over
to the two provinces.”

“(h) The outstanding question as to the Upper
Canada Land Improvement Fund not to form part of
the reference unless the Quebec Grovernment hereafter
assent to include the same.”

Now, is there any doubt what was meant by that?
Nobody can contend that what was meant by that
was not in express terms this question as to the $101,-
000. My learned friend, I do not think, will venture
to contend it, or if he alleges it, he will be utterly
unable with all his skill and ability, to give a single

argument which will lead to any other conclusion; it

is indisputable that the outstanding question there

‘mentioned in the Order in Council and the subject of

agreement was the $101,000 only.

‘Then the Acts under which the settlement should
take place are passed. Those settlements leave the
particular subject to be disposed of by agreement .
between the Grov.ernrhents, and then we come down
to the agreement of submission under which this -
arbitration is held, and now I associate that Order-in-
Qouncil of the 12th December with this particular
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agreement of submission by its own language. That 1897

first agreement of submission provides: THE

“ Whereas certain questions have arisen in relation ogfg’;ﬁgfo
to the settlement of the accounts between the Gov- anp raE
ernment of the Dominion of Canada, the Govern- oﬁ“‘é‘{,’;‘;fc.
mentof the Provinces of Ontario and Quebec, both v
jointly and severally, and also as between the two Dominion
provinces. * * * ° * * oF CA_NADA'

“ Now, therefore, it is agreed by and between the _In re

. . CoMMON
said several Governments, parties hereto, that the fol- ScrmooL

lowing questions, as mentioned in the Order of the thg;:])
Governor General in Council, of the 12th day of —
December, 1890, be and they are hereby referred to the

said arbitrators for their determination and award, in
accordance with the said statutes, namely :”

So that the very submission which we now have
adverts to and enables me to ask your Lordships to-
look at that Order in Council as throwing light upon
this question, if it be a question of doubt, and: then .
you find, 5: '

“It is further agreed by and between the parties
hereto that the questions respecting the Upper Canada
Building Fund and the Upper Canada Improvement
Fund are not at at present to form any part of this
reference; but this agreement is subject to the reser-
vation by Ontario of any of its rights to maintain and:
recover its claims, if any, in respect of the said funds,
as it may be advised.”

Now, who can doubt that this statement, tedious
though it has been, has at any rate this advantage,
that it has as I have said, demonstrated what the
meaning of that is. You have found by the former
correspondence that there was one question about the
Land Improvement Fund, namely, as to the Crown
Lands, you have also found that there was a question
which had dropped out of sight by the time the Order-
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1897 in-Council of the 12th December, 1870, was passed,
Tas  but which had been in dispute, which Mr. Mercier
_J;%’;;igfo had refused to allow to be includfed, namely, the ques-
axp 1HE tion of ‘the Upper Canada Building Fund. Upon
_OI;R(%;?:;C further consideration they looked and they say that
Tog that question which Mr. Mercier insisted should not
Dominion be included had not been put in, and they put in that
oF CaNapA. question too, and to allege that that means all questions

—_—

CgZJSN respecting the Land Improvement Fund is absolutely
Scmoor refuted by this statement. Even if it was, I say there
‘FIU‘I:;DASI." , Was no question as to the Common School Fund. I
—  have demonstrated to your Lordships that from the
period of the decision in 1870 the Province of Quebec
never raised the question; that every word, every
act, every proceeding, every claim that it took was
otherwise.
I have therefore shown to your Lordships clearly
and plainly, that upon this record to which my learned
, friend himselt appealed, the three papers from which
he read, itis indisputable, that the question relating
to the Improvement Fund and to the Building Fund
means the question as to the $101,000 as to the Im-
provement Fund, and that question as to interest as to
the Building Fund.
I say the major order to this arbitration was to find
-out what the amount of the Common School fund was.
I say my learned friend’s construction of this sub-
mission is a construction which renders it impossible
that they should do that thing. It is quite easy to
- take out the Improvement fund because it has nothing
to do with the Common School fund I admit, my
Lords, that it does not pass the wit of man to devise
~ words which would have abstracted this question from
the jurisdiction of the arbitrators, but it would be the
wit of the most foolish man in the world which would
have tried to devise such words, and unless the words
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were 8o plain and clear that they could not be got over, 1897
your Lordships would not give such a limited and Tae
impotent conclusion to this affair as would be by that. 01;%’; ot
I say that there is a sense in which it is excluded axp rHE

from the consideration of this arbitration; it is Oina?;f;c
excluded because it wasnotin dispute ; because it was 2.
a settled thing; It is excluded because as I have Domxion
demonstrated to your Lordships if the award is to be °" (ZA_}E‘DA'
taken as valid, if this thing cannot be separated, if it Cg;MTgN
was within the jurisdiction of the arbitrators, the Scroor
Common School Fund did not at the time which this F‘I’fxl‘::n
submission was made, consist of $1,788,040.00, it con- —
sisted of $1,500,000.00 odd, it was excluded therefore
from consideration because there was no intention that
these arbitrators should pass upon ‘it at all; it is
excluded because the common concurrent sense of both
the powers which were parties to this action, ever
since the action of the Privy Council, thought that it
was a settled question.
Practically the claim of Ontario if it be a good one
is lost, and the power to assert that claim does not
exist. although to-day for the purposes of this argu-
ment your Lordships are told that what the arbitrators
should do, and what your Lordships are asked to do,
is to declare that the Common School Fund is such and
such an amount subject to any claim that Ontario may
have, and thus to leave undeclared what the Common
School Fund is. I conjecture and I ask your Lordships
to conjecture, as soon as that standing ground is reached,
why of course it would be said, well we must act upon
the Common School Fund as a whole, and leave you to
whistle for the $124,000 and your $224,000. That
would be the next stage in this proceeding, a
stage which I am sure would be unwelcomed by all
who value the reputation of the country. Therefore,
I hold that it is possible and certainly just, that which
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has been the common mind of both parties with refer-
ence to the $224,000, should be recognised. and that
that which is true, namely, that the Common School
Fund did consist on the 380th June, 1867, as conclu-
sively settled by the award of the $1,500,000 should
also be recognized, and that this thing which is done
by these arbitrators, that that also should be recognised.

I may be allowed to say that nine and twenty years
ago I asserted this claim in the Provincial Legislature
for these settlers, and that the report of the select com-
mittee on the Land Improvement Fund gives your
Lordships what the merits are. '

It was a claim then prosecuted, since maintained,
always acted upon by the Province of Ontario, not as
a claim for a fund which that province was entitled to
devote for general purposes, it was a claim asserted on
behalf of those who went into these waste places of
the earth and dwelt, upon a stipulation announced to
them by the Crown Lands agents from whom they
bought the property, that one-fourth and one-fifth of
their prices, according as they were Crown or school
lands, should be devoted to the primeval interests of a
new country, the making of roads and bridges and
different local improvements of the country. They
said to the Government, this was to be done through
you the central authority, but we had our individual
rights in it; we bought our land at ten shillings an
acre upon the agreement that fifty cents of that should
be devoted to the things which were necessary to
our clearing land and making an existence. As one
of the learned judges has said—as the Chancellor has
well said—the Common School Fund had the advan-
tage of it. These lands could not have been sold ; this
fund could not have been realised.

They had the benefit of it in the sales that were

" made, and we have not claimed that it was not com-
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petent without a breach of good faith, for the Govern- - 1897
ment to change its policy, and with reference to new  Tgg

r i : . ProviNce
sales to say we will no l‘onger make that alllowance., op Omracy
something might be said in favour of that view,but it asp raE

has never been said—what has been claimed and what o‘;“‘éﬁ,‘;‘,f,fc
is claimed, is that in the highest view of equity, ‘T;-E
honour and good faith, in the discharge of what would Domivion
be a fundamental moral duty between man and man, oF CA_NADA‘
aye, a question or matter of contract between man and CgﬁMrgn
man, it was impossible by an arbitrary act of the Scmoown
executive to destroy the vested rights and interests of F Lanoa”
the settlers, to suggest another use for that portion of —
his purchase money than the making of these public-
improvements, in which he was interested, as had
been contracted for by him at the time they were sold.
That was the claim made on behalf of the settlers.
That was the claim which the arbitrators of 1870
thov’zht was a just and reasonable claim. That was a
claim which they recognised and insisted on, and I
nave no doubt, that at this day, after thirty years, it is
not a claim which this court will reject.

Béique Q.C. in reply:

I must say that I have expressed my full views in
opening the case on the position that I took, and the
few words that I will address to your Lordships will
be confined to calling attention to one or two refer-
ences given by my learned friend.

Let me say at once that with the last consideration, as
an equitable consideration, we think this court has
nothing to do. It may be a consideration which goes
to this effect, that the Governor in Council of the Pro-
vince of Canada should have created the Improvement
Fund, or it may go to the effect that the Governor in
Council should not have abolished it. It seems to me
it is a matter altogether foreign to the present appeal,

and I will not dwell any further upon it.
51
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My learned friend has referred to the accounts which
he calls the accounts between the Dominion and the
Province of Ontario. I say that these accounts, I have
stated why, I have given the reference as my authority,
were speculative accounts; they were prepared in a .
speculative way for a certain purpose, and with these
accounts we have nothing to do.

I have called your Lordships’ attention to the fact
that in the public accounts of the Dominion of 1892
the Common School Fund stands intact without any
deduction of the $124,000.

Another reference to which my learned friend has
called your attention is that letter of Mr. Shehyn. I
need not read the letter. I submit, that Mr. Shehyn
took the ground that it was unwarranted, and that it
was unjustified, and that he had not to go any further ;
that he was unwilling to go with the reference any
further than it had gone.

I do not claim, and I have never pretended, that
Ontario ever intended to submit to the present arbi-
trators, the question as to whether the award of 1870
was valid or not. That is not my contention. But I
say that the position of the parties was settled or not
by that first award. It does not appear that either
party was demanding from the present arbitration a
new judgment on that question. If the question has
been settled, as is contended, I do not see what is
the interest of Ontario in provoking a new judgment
upon a question, if Ontario had already won the judg-
ment.

-Now, the only point to- which I should call your
Lordships’ attention is to the wording of the reserva-
tion. _

It has not escaped your Lordships’ attention in
the draft of submission referred to as prepared by
the Dominion Government, that the word is “the
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question,” and I admit there that the question in that 1897
submission had reference merely, as my learned friend Tae

has stated, to the Crown Lands, not to the Common oflg;;:‘gfo

School Lands; there the word was ‘question,” but anp trE
« . h ProviNcE
here we have the * questions,” and we have in the g QUEBEO

reservation ‘“in respect of the said funds,” therefore,

in respect of both the Common School Fund and of the Dog;ieExon
Crown Lands and of the School Lands. oF CAimA'
Now, I have rested my contention on the word- Cgﬁﬁrgn
ing that the questions respecting this, in a general Scmcown
way, were not intended to be submitted ; and I have F%T;gg D

rested it on the contention that it had been disputed —
before the Privy Council, and I have rested it on the
contention that it has been disputed, and I still claim

that there is enough to justify my pretention in the

letter of Mr. Shehyn, and I have not heard a word in

reply to that, on the interpretation of Ontario in their

own factum and on the opinion of the learned Chan-

cellor Boyd.

One further word, as far as the other branch of the
case isconcerned. Wehave admitted all along that the
question of this Improvement Fund was limited to this,
as to whether it could be dealt with independently,
as a separate part of the award. And my contention
has been, and I repeat it that the question should be
approached merely in this light :—Suppose that the
arbitrators of 1870 had awarded that sum or had
deducted from the Common School Fund, which was
acknowledged to be the property of the two provinces,
$124,000 for a corporation that had no existence what-
ever, what would have taken place as a result of any
award of that kind ? Would that sum have been lost ?
Would it not have been open to the two provinces to
go back behind this award and say the corporation is
extinct, there is nobody to claim the amount, and
therefore it must fall back into the fund as forming

5135
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part of the fund from which it was taken. We take

~ mno other position than that.-

The judgment of the court was delivered by :

Tae CHIEF JusTIiCE.——This appeal is from certain
parts of the award of the arbitrators appointed under
statutes of the Dominion of Canada and of the Pro-
vinces of Ontario and Quebec (Canada 54 & 55 Vict.,
ch. 6; Ontario 54 & 55 Vict, ch. 2; Quebec 54
Vict., ch. 4), respecting the settlement by arbitra-
tion of accounts between the Dominion of Canada and

“the Provinces, and between the two provinces.

The agreement of submission of the 10th of April,
1893, under which the arbitrators proceeded, contained
amongst others the following references and provisions
adopted by Order in Council of the Dominion and the
Provinces:

(3) It is further agreed that the following matters shall be referred
to the said-arbitrators for their determination and award in accordance
with the provisious of the said statutes, namely :

(h) The ascertainment and determination of the principal of the
Common School Fund, therate of interest which would be allowed on
such fund and the method of computing such interest.

(%) In the ascertainment of the amount of the principal of the said
Common School Fund, the arbitrators are to take into consideration
not only the sum now held by the Government of the Dominion of
Canada, but also the amount for which Ontario is liable and also the
value of the school lands which have not yet been sold.

(5) It is further agreed by and between the parties hereto that the
questions respecting the Upper Canada Building Fund and the Upper
Canada Improvement Fund are not at present to form any part of this.
reference ; but this agreement is subject to the reservaiion by Ontario
of any of its rights to maintain and recover its claims, if any, in re-
spect of the said funds as it may be advised.

In exercise of the power to make a partial award
conferred by the statutes under which the arbitration

- took place, the arbitrators on the 6th of February, 1896,

awarded as followsrespecting the subjects of reference
before mentioned : :
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(1) That the sum held by the Government of the Domirion of 1898
Canada on the tenth day of April, 1893, as part of the principal of the 'F‘H;
said Common School Fund, amounted to two million four hundred p,ovines
and fifty-seven thousand six hundred and eighty-eight dollars and or ONTARIE

sixty-two cents ($2,457,688.62), made up of the following sums, that AND THE

isto say : First the sum of one million five hundred and twenty Ol;aa\g;;;o
thousand nine hundred and fifty-nine dollars and twenty-nine cents v,
($1,520,959.29) that at the union of the provinces came into the kands DO?&?NEION
of the Government of Canada, and upon which interest has from time op Canapa,
to time in the accounts referred to us been credited to the said -—
provinces : Sccondly, the sum of nine hundrcd and twenty-five C({;L{gn
thousand six hundred and twenty-five dollars and sixty-three cents Scmoow
($925,625.63). for which,in 1889, the Government of Ontario ac- Funp anp
counted to the Government of the Dominion ;and thirdly, the sum of Lﬂs'
eleven thousand one hundred and three dollars and seventy cents The Chief
($11,103.70) for which the Government of Ontario accounted to the Justice.

Government of the Dominion in the following year (1890).

From this finding Sir Louis Napoleon Casault dis-
sents, he being of opinion that the sum then held by
the Dominion Government as part of the principal of
the said Common School Fund was greater than has
been stated by an amount of onehundred and twenty-
four thousand six hundred and eighty-five dollars and
eighteen cents ($124,685.18), which sum in the said
accounts has been deducted from the said fund and
credited to the Upper Canada Improvement Fund.

2. That the Province of Ontario is not liabie out of the proceeds
arising from the sale of the Crown Lands of the Province, other than
the million acres of Common School Lauds set apart in aid of the
-Common Schools of the late Province of Canada, to contribute any-
thing to the said Common School Fund.

Mr. Chancellor Boyd dissents from so much of this
. finding as mey imply that Ontario is under any liabil-
ity in respect to the Common School Fund or lands.

3. That subject to certain deductions, the Province of Ontario is

liable for the moneys received by the said province since the first day

- of July, 1867, or to be received from or on account of the Common

School Lands set apart in aid of the Common Schools of the late Pro-
eince of Canada.
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1898 Mr. Chancellor Boyd dissents from this finding as to
THE liabllity.
01;%);;22?0 4. That from the moneys received from the Province of Ontario

AND THE since the first day of July, 1867, from or on account of the Common
oi“a;’g;:c School Lands set apart in aid of the Common Schools of the late
o, Province of Canada, the Province of Ontario is entitled to deduct and
THE  retain the following sums as provided by the award of the 3rd of
Douinton September, 1870, that is to say :
OF CANADA. . .
—_— First. In respect of all such moneys, six per centum on the amount
In re  thereof for the sale and management of such lands.
%%ﬁggf Secondly. In respect of moneys arising from the sales of such lands
Funp axp mMade between the fourteenth day of June, 1853, and the sixth day of
Lanps, March, 1861, twenty-five per centum of the balance remaining after
The Chief the deduction of six per centum for the sale and management of such

Justice. lands.

Chief Justice Sir Louis Napoleon Casault dissents
from so much of this finding as relates to the deduc-
tion in the cases mentioned of the twenty-five per
centum on such balance.

5. That in respeét of the matlers mentioned in the four preceding
paragraphs we the said arbitrators have proceeded upon our view of
disputed questions of law.

From these findings the provinces have both ap-
pealed. The Province of Ontario as follows:

First. As to paragraph 2 of the said award which states “ That the
Province of Ontario is not liable out of the proceeds arising from the
sale of the Crown Lands of the province other than the million acres
of Common School Lands set apart in aid of the Common Schools of
the late Province of Canada to contribute anything to the said
Common School Fund.”

Ontario appeals against so much of the finding in the said paragraph

" 2as implies that Ontario is under any liability in respect to the
Common School Fund or lands.

Second. Asto paragraph 3 of the said award, which states “ That
subject to certain deductions the Province of Ontario is liable for the
moneys received by the siid province since the first day of July, 1867,
or to be received from or or. on aecount of the Common Schocl
Lands set apart in aid of the Common Schools of the late Province of
Canada’

Ontario appeals against the finding in the said paragraph 3 of
liability of Ontario as thereby decided.
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And Ontario asks that the Supreme Court of Canada declare that 1898
Ontario is not liable in respect of the matters set out in paragraphs 2 ™
and 3 of the said award, whereby Ontario is declared liable and that pgoyrncE
there is and has been no liability on the part of Ontario in respect of or OnTARIO
lands in Ontario known as the Common School Lands, or in respect of gggvggci
moneys received or to be received by Ontario from or on account of op Quesrc

Common School Lands. Tv.
o . . HE
The Province of Quebec limits its appeal as follows, Douminron
. OF CANADA,
namely:
In re

In so far as such award permitsor allows any deduction from the Common

amount of the principal of said Common School Fund for the Upper ScHOOL
Canada Land Improvement or Upper Canada Improvement Fund. Filil;;sm

And in this respect the Province of Quebec will contend that under —
the provisions of paragraph 1 of the award, the principal of the fund T}n:sg}::f
should be augmented by the sum of one hundred and twenty-four —_—
thousand six hundred and eighty-five dollars and eighteen cents
($124,685.18), and that under paragraph four of the said award, the
amount of twenty-five per centum referred to in the paragraph men-
tioned secondly, should not be deducted.

And the Province of Quebec will ask that the said award be varied
accordingly, and amended so as to not permit of any deductions from
the principal of the said Common School Fund for any sums for the
said Upper Canada Land Improvement Fund, or Upper Canada
Improvement Fund.

Each of the learned arbitrators has appended to the
award an opinion embodying the reasons for the con-
clusion arrived at by him. Chancellor Boyd and
Chief Justice Casault have respectively set forth the
arguments which they consider to establish the cor-
rectness of their dissenting findings, and Mr. Justice
Burbidge whose opinion prevailed has stated the
reasons for his non-concurrence in either of the dis-
senting conclusions. ,

The Province of Quebec moved to quash the appeal
upon the ground that this court had no jurisdiction to
entertain it, but we are all of opinion that this objec-
tion entirely fails and that the jurisdiction conferred
by the statutes upon this court has been properly
invoked as regards all that portion of the award
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tained in the four first paragraphs in which the arbi-
trators have declared that they proceeded upon their
view of disputed questions of law.

I now proceed to give as concisely as possible a
history of the legislation of the former Province of
Canada which is material to be considered. 4

By the statute of Canada, 12 Vict. ch. 200, it was
enacted

" That all moneys which shall arise from the sale of any of the
public lands of the province shall be set apart for the purpose of
creating capital which shall’ be sufficient to produce a clear sum of
£100,000 per annum which said capital and the income to be derived
therefrom shall form a public fund to be called *“The Common
School Fund.”

By the second section after making provision for the
investment of the fund thus formed, it is declared
that the

Said fund and the income thereof shall be and remain a perpetual
fund for the support of Common Schools and the establishment of
Township and Parish Libraries.

By the third section it was enacted :

That the Commissioner of Crown Lands under the direction of the
Governor-in-Council, shall set apart and appropriate one million of
acres of such public lands, in such part or parts of the province as he
may deem expedient, and dispose therzof on such terms and conditions
as may by the Governor-in-Council be approved, and the money
arising from the sale thereof shall be invested and applied towards
creating the said Common School Fund ; Provided always that before
any appropriation of the moneys arising from thesale of such lands
shall be made, all charges thereon for the management or sale thereof,
together with all Indian annuities charged upon and payable thereout,
shall be first paid and satisfied.

The fourth and remammg clause of the Actis as
follows :

So soon as anet annual income of fifty thousand pounds shall be
realized from the said School Fund, the public grant of money paid
out of the Provincial Revenue for Common Schools, shall forever
cease to be made a charge on such revenue ; Provided always, never-
theless, that in the meantime the interest arising from the said School
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Fund so to be created as aforesaid, shall be annually paid over to the 1898
Receiver General and applied towards the payment of the yearly grant Tan
of fifty thousand pounds now appropriated for the support of the province
Common Schools ; Provided further, that after the said annual sum of OF ONTARIO

fifty thousand pounds shall have been taken off the Consolidated I’:‘\'D'”_’E
ROVINCE

Revenue, if the income arising from the said School Furd shall from op Qrenrc
any cause whateveyr fall short of the annual sum of fifty thousand v.
pounds, then it shall and may be lawful for the Receiver General of DO};‘:&ON
the Province to pay out of the said Consolidated Revenue such sum oF (axapa.
or sums of money as may from time to time be required to make up

such deficiency, the same to be repaid as soon as thesaid income of the Cgﬁmrgx

said School Fund shall exceed the said sum of fifty thousand pounds. Scuoown
Foxp axD

Under this Act an order-in-council dated the 5th  Laxbs.
November, 1850, was passed whereby one million The Chief
acres of the public lands were set apart and appro- Justice.
priated for the purposes of the Common School Fund. T
These lands were all situated in that part of the Pro-
vince of Canada now forming the Province of Ontario.

This Act was subsequently, upoun the revision of
the statute law of the Province of Canada in 1859,
embodied in the Comsolidated Statutes of Canada,
chapter 26. .

Another Statutory Fund which is of great impor-
tance in the consideration of this appeal is the Upper
Canada Improvement Fund.

This Fund was created for the purpose of opening
roads and making other improvements required to
render the lands set apart to form the School Fund
which were situated in a large tract of wild and
unreclaimed land known as the “ Huron Tract,” avail-
able for settlement or to meet the necessary require-
ments of the original settlers. ‘

It was created by the fourteenth section of the
Statute of Canada, 16 Vict. ch.159, which received the
royal assent (for which it had been reserved by the
Governor) and became law on the 14th June, 1853.

The fourteenth section is in these terms : '
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It shall be lawful for the Governor-in-Council to reserve out of the
proceeds of the School Lands in any county a sum not exceeding one
fourth of such proceeds as a fund for public improvements within

oF ONTARIO the county, to be expended under the direction of the Governor-in
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Council, and also to reserve out of the proceeds of unappropriated
Crown Lands in any county a sum not exceeding one-fifth as a fund
for public improvements within the county to be also expended under
the direction of the Governor-in-Council. Provided always, that the
particulars of all such sums, and the expenditure thereof shall be laid
before Parliament within the first ten days of each session. Provided
always, that not exceeding six per cent on the amount collected,
including surveys, shall be charged for the sale and management of
lands forming the Common School Fund, arising”out of the one
million acres of land set apart in the Huron Tract.

It is to be observed that this section authorized for

the purpose of an Improvement Fund not only a re-

servation of one-fourth of the proceeds of the school
lands, but also a reservation of one-fifth of the proceeds
of the unappropriated Crown Lands not set apart for
school purposes. With these Crown Lands and the
reservation out of them we are not directly concerned
in this appeal, but as will be seen hereafter the reser-
vation of the one fifth of Crown Lands sales becomes
incidentally of much importance.

The 14th section of the Act of 1858 is in its terms
permissive, and in order to the constitution of the
Lands Improvement Fund an order of [the Governor-
in-Council was requisite. Such an Order-in-Council
was accordingly passed on the 7th December, 1855.
It is to be remarked of this Order-in-Council that it is
informally and loosely worded, but it has always been
recognized as having created the Lands Improvement
Fund. Further, it has been treated as having had a
retroactive effect carrying back the right to deduct the
one-fourth from the proceeds of School Lands to the
date of the statute itself (14th of June, 1853.) These
observations are made merely to shew that the pecu-
liar form of the Order-in-Council has not escaped
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attention, for no point has been made of this either 1898~
upon the argument of the appeal or before the arbitra-  Tag
tors. It seems to have been conceded on all hands oﬁ‘g’;ﬁg‘[’o
that the Lands Improvement Fund so far as it was AND THE
made up of contributions from School Lands consisted OII:R&‘;I,?;:C
of one-fourth of the moneys produced by the sales of > =

those lands in the interval between the fourteenth of Domxnion
OF CANADA,

June, 1853, and the sixth of March, 1861, when by an
Order-in-Council of the latter date (6th March, 1861), In re

. . CoMMON

the Order-in-Council of the 7th December, 1855, was Scroow
R FuND AND

absolutely rescinded. LANDS,

Therefore, in 1867, when the confederation of the i
; . . The Chief
Provinces took place and the Province of Canada was Justice.
divided into the two new Provinces of Ontario and =~
Quebec, there existed two funds, the School Fund and
the Upper Canada Improvement Fund.

These funds therefore were subject to be dealt with
by the arbitrators whose appointment was provided
for by section 142 of the British North America Act,
for it cannot be and never has been pretended that the
118th section of that Act was exhaustive or that the
assets enumerated in the fourth schedule to the Act
included all the assets belonging to Ontario and Quebec
conjointly, which these arbitrators were empowered to
deal with; nor can it be pretended that these funds,
the Common School Fund and the Lands Improve-
ment Fund, were included under any of the heads of
“ stocks, cash, bankers’ balances and securities”” which
the 10Tth section of the Act transferred to the
Dominion. It need scarcely be said that the Provinces
other than Ontario or Quebec were not entitled to
share in these funds arising from lands in the former
Province of Canada, and devoted, the one to Common
Schools in that Province, and the other to local im-
provements designed to facilitate the sale and settle-
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1898 ment of the million acresin Upper Canada set apart

—~~

Taeg  for Common School purposes.

PROVINCE — Mhe funds must therefore necessarily have been
OF ONTARIO

aNp THE assets belonging to Ontario and Quebec jointly.

OE,R%?F?B?C The arbitrators appointed under section 142 there-

rag  Jore ireated these funds as such joint assets and dealt

Dommvion with them accordingly.

OF CaNapa. s regards the Upper Canada Improvement Fund,
C{‘?[JZN the award of this statutory tribunal constituted by the
Scuoor  142nd section which was made on the third Septem-

Foxp anp ber, 1870, adjudged (by the 5th section) as follows:

LaNDs.

The Chief  The following special or trust funds and the monies thereby payable
Justice. including the several investments in respect of the same. or any of
- them, shall be and the same are hereby declared to be the property of
and belonging to the Province of Ontario for the purposes‘ for which
they were established, viz. :
(6) Upper Canada Improvement Fund :

Then in the 7th, 8th, 9th and 10th sections of the
same award, both the Common School Fund and the
Upper Canada Improvement Fund are further dealt
with in these terms :

VIE From the Common School Fund as held on the thirtieth day
of June, one thousand eight hundred and sixty-seven, by the Dominion
of Canada, amounting to one million seven hundred and thirty-three
thousand two hundred and twenty-four dollars and forty-seven cents
(of which fifty-eight thousand dollars isinvested in the bonds or deben-
tures of the Quebec Turnpike :I‘rust, the said sum of fifty-eight
thousand dollars, being an asset mentioned in the fourth schedule to
the British North America Act, 1867, as the Quebec Turnpike Trust)
the sum cf one hundred and twenty-four thousand six hundred and
eighty—five dollars and eighteen cents shall be, and the same is hereby
taken and deducted and placed to the credit of the Upper Canada Im—
provement Fund, the said sum of one hundred and twenty-four
thousand six hundred and e10hty fivedollars and eighteen cents being
one-fourth part of moneys received by the late Province of Canada,
between the sixth day of March, one thousand eight hundred and
sixty one, and the first day of July, one thousand eight hundred and
sixty-seven, on account of Common School Lands; sold between the
fourteenth day of June, one thousand eight hundred and fifty-three,
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and the said sixth day of March, one thousand eight hundred and 1898

sixty-one. Tus
VIIL That the residue of the said Common School Fund, with the PRrovINcE
investments belonging thereto, as aforesaid, shall continue to be held Oib?]f'l:r;Réo
by the Dominion of Canada, aud the income realized therefrom, from PgrovINCE
the thirtieth day of June, one thousand eight hundred and sixty-seven, OF QUEBEC
and which shall hereafter be realized therefrom, shall be apportioned T:E
between and paid over to the respective Proviuces of Ontario and DomInNION
Quebec as directed by the fifth section, chapter twenty-six of the Con- OF (E_ADA-
solidated Statutes of Canada, with regard to the sum of two hundred 7, ,,

thousand dollars in the said section mentioned. %OMMON
. . - CHOOL
IX. That the moneys received by the said Province of Ontario since pgnp anp

the thirtieth day of June, one thousand eight hundred and sixty-seven, —LaNDs,
or which shall hereafter be received by the said province from, or on Th:gl;ief
account of, the Common School Lands set apart in aid of the Common  Jystice.
Schools of the late Province of Canada, shall be paid to the Dominivn —_—
of Canada to be invested as provided by section three of said chapter
twenty-six of the Consolidated Statutes of Canada. and the income

derived therefrom shall be divided, apportioned and paid between and

to the said Provinces of Ontario and Quebec respectively as provided

in the said fifth section, chapter twenty-six of the Comsolidated

Statutes of Canada, with regard to the sum of two hundred thousand

dollars in the said section mentioned.

X. That the Province of Ontario shall be entitled to retain out of
such moneys six per cent for the sale and management of the said
lands, and that one-fourth of the proceeds of the said lands, sold be-
tween the fourteenth day of June, one thousand eight hundred and
fifty-three, and the said sixth day of March, one thousand eighthundred
and sixty-one, received since the thirtieth day of June, one thonsand
eight hundred and sixty-seven, or which may hereafter be received
after deducting the expenses of such management as aforesaid shall be
taken and retained by the said Province of Ontario for the Upper
Canada Improvement Fund.

It is to be borne in mind that the office of the pre-
sent arbitrators under the agreement of reference of
the 10th of April, 1898, already set forth, is limited to
the ascertainment of the principal of the Common
School Fund and the arbitrators are directed to take
into consideration not only the sum held by the
Dominion at the date of the present reference, but also
the amount for which Ontario is liable and also the
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189 value of the unsold School Lands. And it was by the

Tae  Same agreement provided that :

Province . L
oF ONTarl0 The questions respecting the Upper Canada Building Fund and the

AND THE  [pper Canads Improvement Fund were not then to form any part of

ProOVINCE . .
oF QUEBEC the reference, but that the agreement was subject to the reservation by

v Ontario of any of its rights to maintain and recover its claims, if any,

TrE in respect of the said funds as it might be advised.
DominioN

oF ‘_’;‘i‘“- Then proceeding to take up the objections now made
Cc{; . to the award under appeal in the order in which they
Scroor  are to be found on the face of the award in the dis-
F‘I"i%l;":n sents there recorded, we find first the objection of
Tho Onief Cnief Justice Casault that the deduction of $124,685.18
Justice. from the amount of the Common School Fund credited
T by the award of 1870 to the Upper Canada Improve-
ment Fund was wrong. The grounds of this objec-
tion may be included under two heads. First, it issaid
that it is beyond the scope of the authority of the pre-
sent arbitrators to deal with the Upper Canada Im-
provement Fund. Secondly, that it was witra vires of
the arbitrators of 1870 to allot the last mentioned fund
to the Province of Ontario and to deduct its amount

from the Common School Fund. .

No doubt there is to be found in the agreement of
reference an exclusion in terms of questions respecting
the Upper Canada Improvement Fund. We find,
however, as is well demonstrated in the opinion of
Mr. Justice Burbidge, that effect could not be given to
the express terms of the submission which impose
upon the arbitrators the duty of determining and
awarding upon

(a) & (c) The accounts as rendered by the Dominion to the two
provinces up to January, 1889,
if this exclusion was to apply to the $124,685.18,
inasmuch as this was one of the items in the accounts
which had been rendered by the Dominion. Further,

‘the arbitrators were expressly required not only to
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ascertain and determine the amount of the Common 1898
School Fund, but also the amount for which Ontario  Tre

is liable. Then how could these requirements of the og%’;’;igfo

submission be complied with if the arbitrators were axp THE
: . . ProvINCE
not to pass upon the right of Ontario to deduct one or Qursec

fourth of the moneys derived from School Lands sold e
between 14th June, 1853, and 6th March, 18612 It Dommvion

oF CaNADA.

appears therefore that, according to the construction
put upon the reservation in question by the learned In me

. . . . CoMMON
Chief Justice, the agreement of submission would _Scmoon
. . . Fonp aND

npon its face contain clauses which were repugnant "y, .pg
to each other. The Chief

Mr. Justice Burbidge has, I think, found a solution  Justice.
of this difficulty which we may well adopt. That
portion of the learned judge’s opinion in which he
sets forth the argument on this head appears to me to
be unanswerable. I refer particularly to the full and
clear explanation of it which he has given. It may,
however, be summarized by saying that the terms of
the submission may be reconciled by the explanation
that there were two questions respecting the Upper
Canada Improvement Fund—one which had been
passed upon by the arbitrators of 1870, as to the right
of Ontario to that fund as it existed, and to make fur-
ther deduction from the sale of School Lands to be
carried to the credit of the Improvement Fund to the
amount of the one-fourth of the collection from sales
made in the interval between the 14th June, 1853,
and the 6th March, 1861, the other as to the right of
Ontario to have credited to the fund the one-fifth of
sales, not of School Lands, but of ordinary Crown
Lands sold subsequent to the Act of the 14th June,
1853, up to the date of the rescission of the Order-in-
Council establishing the fund. The first question had
been adjudicated upon by the arbitrators of 1870, the
latter question was wholly untouched.
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1898 Apart from this it is extremely improbable that the
Tas  Province of Ontario ever could have intended to have
01;*‘00‘\‘1’;2'3‘1”0 abandoned any rights which had been assured to it
anp tHE by the award which for the present purpose I assume to
ProvINcE . . . .
or Quesec have been intra vires, a conclusion which I shall pre-
ToE sently attempt to demonstrate when [ come to the
Doumvion second head of the Chief Justice’s argument.

or CANADA- Purther, there is nothing in the statutes under

Cg;MTgN which the present arbitration has been had warrant-

Scroor ing the inference of an intention to derogate from the
Fﬁigﬁr’ Imperial Act, even if parliament and the two Provin-

—  cial Legislatures could doaway with rights so assured,

The Chief ¢ .

Justice. and there would clearly have been such a derogation
if the arbitrators of 1870 were within their powers in
awarding the Improvement Fund to Ontario, for in
that case the right of Ontario to that fund is to be
considered to be established just as it would have been
if the 142nd section of the British North America
Act instead of delegating the apportionment and ad-
justment to arbitrators had embodied in terms the
same distribution of these funds as that which was
made by the award of 1870. '

The learned Chief Justice, however, goes furthe
than this, for he insists that the award of 1870 was
wltra vires of the arbitrators.

The arbitration, or (as it is called in the statute
itself) the “arbitrament” of 1870 was a statutory pro-
ceeding not subject to the general rules of law appli-
cable to private arbitrations. The persons to whom
the authority to exercise the power conferred by
section 142 was given were designated as arbitrators
merely by way of convenience in expression. Nosuch
objection as that of want of finality could apply to
their decision. When the award of 1870 was before

the Judicial Committee in 1878, on a reference from
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the Crown upon an application made through the 1898

Secretary of State, the Lord Chancellor Says: THE
inoa” i i Province
o wer. t
These gentlemen were executing a” parliamentary power. It is no oF ONTARTO

as if it was a'private arbitration under a private instrament. Either ,yp rag

this was within their power or it wasnot. If it wasnot within their ProvVINCE

parliamentary power it goes for nothing. * * * * % * There oF Q:EBEC

is a certain thing to be done under a certain Act of Parliament by TaE

particular individuals named. If they do tanything more than they Douinion

are authorized to do it cannot have any possible effect. OF CaNADA.
The learned Chief Justice founds his opinion. that Cg;l:(‘m

the award of 1870 was wltra viresas regards the deduc- Scmoow

tion of the Upper Canada Improvement Fund upon F}’_ﬂzﬁg P

the ground that the arbitrators did not pursue their o Ghier

statutory authority which according to the 142nd sec- Justice.

tion was to* divide” and “ adjust,” when they directed

the principal of the Common School Fund to be retained

in the hands of the Dominion who were to pay over the

income only to the provinces and that this not being

authorized the direction that Ontario should be

entitled to the Lands Improvement Fund was wlira

~vires. Now in the first place it is to be remarked that

the arbitrators under the present reference have not

to make any disposition of the Common School Fund

or to inquire if any proper disposition of it has already

been made. Their functions are limited to the ascer-

tainment of its amount. I have already shewn that

both the Common School Fund and the Improvement

Fund were assets of the old Province of Canada when

that province ceased to exist upon Confederation ; that

they were not conclusively disposed of by the Act

itself ; and that consequently their disposition fell

within the 142nd section which provided a parlia-

mentary mode of dealing with such assets. For the

present purpose it would seem to be sufficient to say

that even if there was no ultimate * division and ad-

justment” such as the statute requires, yet so far as

the ascertainment of the amounts of the two funds
52
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went, and the allotment of the whole of the Improve-
ment Fund in the only way in which it could rea-
sonably be disposed of, namely, to Ontario, the arbi-
trators of 1870 were clearly within their powers.
Such an ascertainment was a necessary preliminary
to any “division and adjustment” under the statute.
Therefore without going further it seems to me that
the whole argument of witra vires fails.

1 do however go further, for it appears to me impos-
sible to hold that the disposition they made of the
fund was not covered by the direction “to divide and
adjust.”

There existed in 1870 difficulties in the way of an
absolute division of the Common School Fund which
made a division of the capital at that time almost im-

~possible. The lands had not all been sold. The:

amount of the fund depended on future collections of
the purchase money derived from sales already made
within the dates before given of the statute and the
Order-in-Council. The arbitrators or commissioners
then did not see their way to dividing the capital, the
amount of which, however, so far as it was then
realized they ascertained and fixed, and they directed
the fund to be vested in the Crown in the right of the
Dominion in trust for the Provinces to which the inter-
est was to be paid. I cannot agree that this was not
within their powers. It was a division of the beneficial
interest in the fund, and a fair adjustment of the
rights of the Provinces in this fund which by the
statute creating it was declared to be a perpetual fund
the capital of which was to remain intact in perpetuity
and the income of which alone was given to the Pro-
vince of Canada. The arbitrators may therefore well
have considered, as they appear to have done, that the
asset they were dealing with which belonged to the
Provinces jointly was only the income which they ap-



VOL. XXVIIL] SUPREME COURT OF CANADA. 819

portioned placing the capital itself in medio in the 1898
hands of the Dominion, which might perhaps, but did  Taz
not, object to be burthened with its management. og%":;ggfo
This mode of proceeding certainly seems to have been Axp THE
consistent with the terms of the Act 12 Vict. ch. Oﬁ“&‘{,‘;’;’;‘c
200. If this is so the argument of uitra vires entirely Torg
fails. _ DomrvioN °
The learned Chancellor based his dissent from the % CA¥APA-
award on a totally different ground. In his opinion C({?{Mr(em
the fund realized from the sale of these lands, and the Scroon
monies to arise from sales theretofore made, but in re- FIUJ‘\;‘;;:D
spect of which the purchase monies had not been paid, .
as well as the unsold lands remaining at the date of Tthsgf;_ef

Confederation, all reverted on that event happening to ~ ——

the Province of Ontario.

This view proceeds upon the theory that the original
trust of the one million acres of part of the domain of
the Province of Canada was one for Common Schools
of Canada which ceased to exist at Confedera-
tion ; and the trust failing the unsold lands reverted
under section 109 of the British North America Act
as public lands, not subject to any trust, to the new
province within whose limits they were situated.
Further, that the monies constituting the Common
School Fund also so re-vested in the same province as
having been derived from lands locally situated in
that division of the old province.

I am unable to agree in this conclusion. I do not
think that. the trust necessarily failed on division of
the old province by the British North America Act.
I see no reason why the Common School Fund and
the unsold lands should not have continued to be im-
pressed with a trust in favour of the Cominon Schools of
the new Provinces of Ontario and Quebec. Had it been
supposed that any difficulty could have arisen on
this head no doubt some provision would have been
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made for the case. But even supposing that the
original beneficiaries ceased to exist, the funds and
lands were still assets belonging to Ontario and
Quebec. The lands were impressed with a trust in
the loose general sense in which that word is used in
section 109, and the money of which the fund con-
sisted also was bound by a trust which prevented it
from vesting in the Dominion as “stock, cash, bankers’
balances or securities for money” under section 107.
The word “trust” as used in section.109 is not to be
interpreted literally and technically. This is apparent
from the consideration that it relates to lands which
‘were as regards the legal estate vested in the Crown
which cannot strictly speaking be bound by a lrust.
Tt must therefore receive a secondary and more gen-
eral interpretation which authorizes us in applying it
to lands held and set apart for some special purpose.
If this is so then both lands and funds were assets to
be dealt with by the arbitrators under section 142. I
have already given the reasons for the conclusion that
the arbitrators of 1870 were not without jurisdiction in
making the disposition ‘of both the funds here in
question—the Common School Fund and the Upper
Canada Improvement Fund—as well as of the
lands. I need not therefore repeat them. The arbi-
trators were sovereign judges of all questions of law
and fact in all matters within the scope of the au-
thority given them by the statute, and I think they
have well exercised their powers in dividing the in-
come as they have done. In other words it appears to

. me that their award was final. If they were within

their powers the mode in which they have exercised
them cannot now be questioned. No right of appeal
from them is conferred on any court of judicature.
The proceeding in the Privy Council of 1878 was not
an appeal but a reference by the Crown sought by the.
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Provinces and the Dominion principally to ascertain if 1898
the award had been properly executed by two out of Tae

: : r : PROVINCE

the three arblFrators, and if one of the arbitrators was ‘oo oo
properly qualified to act. AND THE
PROVINCE

It has remained unimpeached as regards the ques- or Queszc
tion now raised for nearly twenty-eight years, and >
during that time has been acted upon, and it could Dominron
not now be set aside without deranging the whole oF CanaDs.
scheme upon which it proceeded and thereby doing C(I);;gu
great injustice to one or other of the Provinces. ScHOOL

The arbitrators finding these assets which they had Fiﬁ;ﬁ °
to deal with to be the joint property of the two new Th.e_C-l-]i;f
Provinces treated them impliedly as impressed with a  Justice.
trust which as the final judges of both law and fact it =
was within their power to do, and they executed this
trust by directing the division of the income between
the beneficiaries in accordance with the intention in-
dicated in the Act of the Legislature which originated
the fund. But even if they did not go so far as they
might and ought to have done by dividing the capital
itself, and apportioning the unsold lands, I am unable
to see that their proceedings were wholly void or that
their award can be impeached like a private award for
want of finality.

But so far as the present reference is concerned all
we are concerned with is the ascertainment of the
amount of the fund and as regards this purpose it is
immaterial whether the arbitrators properly executed
their power to divide and adjust or not. The very
object of this reference may be to establish a basis for
further legislation, and I do not think that any object
of this kind should be frustrated by holding that
although there is in fact a Common School Fund the
amount of whichitis desirable to ascertain, yet as such

a fund does not exist de jure, the arbitrators should
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decline to exercme the ]unsdlctlon conferred tupon
them ’ - :

The Jearned Chancellor, if there is such an existing
fund as a Common School Fund, does -not object in
that case, in which the majority is against him, to the
deduction from it of the amount of the Improvement
Fund as it has been found in the award of 1870 and in
the accounts rendered by the Domlnlon but in this
view of the case he agrees with Mr. Justice Burbidge.

The ‘‘new aspect ” as it was termed before the arbi-
trators by which- Quebec sought to have the fund
augmented - beyond the one million acres to an amount
sufficient to produce an income of £100,000 per
annum, is conclusively shown to be an erroneous view
in the opinion of Chief Justice Casault, and it has not
been raised in this appeal and is not before us.
A questlon relating to an investment in some Quebec
Turnpike Trust Debentures is also not before us,
inasmuch as the arbitrators do not- state that their
finding in that respect proceeded on a disputed ques-
tion of law. ' :

On the whole we are all of opinion that the award
so far as it is controverted by these appeals is correct
and ought to be confirmed. The appeals of both the
Provinces are therefore dismissed.




