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Privilege — Solicitor-client privilege — Public safety
exception — Psychiatrist’s report and opinion — Psy-
chiatrist retained by defence counsel to assist in prepar-
ing accused’ s defence — Psychiatrist’ s report indicating
that accused posed continuing danger to society —
Accused pleading guilty and defence counsel informing
psychiatrist that sentencing judge would not be
informed of his concerns about accused — Circum-
stances and factors to be considered in determining
whether solicitor-client privilege should be set aside in
interest of protecting public safety.

Courts — Proceedings — Openness — Action on
exception to solicitor-client privilege — Court file
sealed — Hearing in Supreme Court public but members
of press and public subject to publication ban —
Supreme Court holding public safety exception to solici-
tor-client privilege applicable — Publication ban lifted
and file unsealed, except parts of affidavit subject to
solicitor-client privilege which do not fall within public
safety exception.

BRITANNIQUE

Privilege — Secret professionnel de I'avocat —
Exception relative a la sécurité publique — Rapport et
avis d’un psychiatre — Services d’ un psychiatre retenus
par I'avocat de la défense pour I'aider a préparer la
défense de I'accusé — Rapport du psychiatre indiquant
que I’accusé constituait un danger permanent pour la
société — Accusé ayant plaidé coupable, I’avocat de la
défense fait savoir au psychiatre que le juge chargé de
la détermination de la peine ne sera pas informé de ses
inquiétudes au sujet de I’ accusé — Circonstances et fac-
teurs a examiner pour trancher la question de savoir si
le secret professionnel de I’ avocat doit étre écarté dans
I'intérét de la protection de la sécurité publique.

Tribunaux — Procédures — Transparence — Action
concernant une exception au privilége du secret profes-
sionnel de I’avocat — Dossier de la cour mis sous scel-
lés — Audience publique devant la Cour supréme mais
la presse et le public présents sont soumis a une inter-
diction de publication — Exception au privilege du
secret professionnel de I'avocat relative a la séecurité
publique jugée applicable par la Cour supréme — Levée
des scellés et de I’ ordonnance de non-publication, sauf
en ce qui concerne les parties de I’ affidavit faisant I’ ob-
jet du secret professionnel de I’avocat qui ne sont pas
visées par |’exception relative a la sécurité publique.

L'acaw® incul@ d’'agression sexuelle graee °
I'endroit d’'une peestfBon avocat I'a renveyd un
psychiatreraespjue ce serait utile pour leepara-
tion deftngé ou les observations relatiada peine

An accused was charged with aggravated sexual
assault on a prostitute. His counsel referred him to a
psychiatrist hoping that it would be of assistance in the
preparation of the defence or with submissions on
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sentencing in the event of a guilty plea. Counsel
informed the accused that the consultation was privi-
leged in the same way as a consultation with him would
be. During his interview with the psychiatrist, the

accused described in considerable detail his plan to kid-
nap, rape and kill prostitutes. The psychiatrist informed

dans 'hggetld’un plaidoyer de culpabditL’avocat
a irddiatcu® que cette consultatiatait pro€gee
par le secret professionnel dmdafaph qu’une
consultation avec lui. Durant son entrevue avec le psy-
chiatre, Eaac@&tit avec un luxe deetils le plan
qu'il ataltde pour enlever, violer et tuer des prosti-

defence counsel that in his opinion the accused was aees.tlie psychiatre a fait savait'avocat de la efense

dangerous individual who would, more likely than not,

commit future offences unless he received sufficient
treatment. The accused later pled guilty to the included
offence of aggravated assault. The psychiatrist phoned
defence counsel to inquire about the status of the pro-

agebn avis, I'accusétait un individu dangereux qui
commettrait probablement d’autres crimes s'il ne rece-
vait pas un traitement a&pfapia suite, 'accesa
eptaigpablex une accusation incluse de voies de fait
graves. Le psychiakepreot” a l'avocat de la

ceedings and learned that his concerns about theefenské pour s’informer deelat de linstance et il a

accused would not be addressed in the sentencing hear-

ing. The psychiatrist commenced this action for a decla-
ration that he was entitled to disclose the information he
had in his possession in the interests of public safety. He
filed an affidavit describing his interview with the
accused and his opinion based upon the interview. The
trial judge ruled that the public safety exception to the
solicitor-client privilege and doctor-patient confidential-
ity released the psychiatrist from his duties of confiden-
tiality and concluded that he was under a duty to dis-
close to the police and the Crown both the statements

made by the accused and his opinion based upon them.

The Court of Appeal allowed the accused’'s appeal but
only to the extent that the mandatory order was changed
to one permitting the psychiatrist to disclose the infor-

mation to the Crown and police. Since the beginning of
these proceedings at first instance, the file has been

appris que sesidegudu sujet de l'acausie
seraient pas prises enabaygtierice deetermina-
tion de la peine. Le psychiatre & lmtpetente
action pour obtenir un jugectemaint qu’il avait le
droit de divulguer les renseignements qu’il avait
main daegt'id€ la ecurig publique. Il a dpoE
un affide@drigint son entrevue avec l'aceust
exposant I'opinion qétiadt faitea la suite de I'entre-
vue. Le juge degpesimstance a conclu que I'excep-
tion relatilee €curié publique applicable au secret
professionnel de I'avaaalwtdu nedecin ligrait
le psychiatre de son obligation de cosfieeitalit”
estpta’le psychiatre avait I'obligation de divulgaer °
la police et avuemimpsiblic tant les etlarations
faites par I'ecqus’ I'opinion qu'il s&tait fornge a
partir de celles-ci. L'appel ded'ast@siccueilli par
la Cour d’appel mais seulement dans laihesure o°

en

sealed. This Court dismissed a motion for a hearing donnance &% modifiée pour autoriser, et non plus obli-

camera but the members of the press and of the public
present at the hearing were subject to a publication ban.

ger, le psychliatheulguer les renseignements au
enmiguiblic eta’la police. Le dossier est seell’

depuis que la gsente action até intenEe en prengre

instance. Notre Cour a regetine regefe tendana obte-

nir que le pesent pourvoi soit entenduhuis clos mais
la presse et le public gséntsa’l'audience onett sou-

mis a une interdiction de publication.

Held (Lamer C.J. and Major and Binnie JJ. dissent-
ing): The appeal should be dismissed and the order of
the Court of Appeal is affirmed subject to the following
directive. The file will be unsealed and the ban on the
publication of the contents of the file is removed, except
for those parts of the psychiatrist's affidavit which do
not fall within the public safety exception.

Per L'Heureux-Dul#, Gonthier, Cory, McLachlin,
lacobucci and Bastarache JJ.: Both parties made their
submissions on the basis that the psychiatrist’'s report
was protected by solicitor-client privilege, and it should
be considered on that basis. The solicitor-client privilege
is a principle of fundamental importance to the adminis-
tration of justice. It is the highest privilege recognized

Les

Arrét (le juge en chef Lamer et les juges Major et

Binnie sont dissidents): Le pourvokeest teedon-
nance de la Cour d’appel est enBouseserve de

la directive suivante: les stdlbrdonnance de non-

publication sced,leauf en ce qui concerne les par-
ties de l'affidavit du psychiatre qui ne sont ges vis’

par I'exception relativia €curig publique.

juges L'Heureux-Dub, Gonthier, Cory,
McLachlin, lacobucci et Bastarache: Les deux parties
one flenats plaidoiries sur le fait que le rapport du
psychiatre esegdrqiar le secret professionnel de
'avocat, et c'est sous cet angle gatiledeiamie’
Le secret professionnel de I'avocat est un principe d’une
importance fondamentale pour I'administration de la
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by the courts. However, despite its importance, the priv-  justice. Il s'agit du plus importarggerirélconnu par
ilege is not absolute and remains subject to limited les tribunaux. Cependang soalgmportance, ce pri-
exceptions, including the public safety exception. While egal'n’est pas absolu et demeure assugetrtaines
only a compelling public interest can justify setting exceptions diesit 'dont I'exception relative la €cu-
aside solicitor-client privilege, danger to public safety e ptiblique. Bien que seul un éndt public imgrieux
can, in appropriate circumstances, provide such a justifi- soit susceptible de justifier la h@isart du secret
cation. professionnel de 'avocat, la mise enmilpde la scurig
publigue peut, lorsque les circonstances sateunf, jus-
tifier cette misea’I'écart.

Three factors should be taken into consideration in Il faut tenir compte de trois facteurgtpouonirgr
determining whether public safety outweighs solicitor- sidausi® publique a m&ance sur le privége du
client privilege: (1) Is there a clear risk to an identifiable secret professionnel de I'avocat: (1) Une personne ou un
person or group of persons? (2) Is there a risk of serious groupe de personnes identifiables sont-elles clairement
bodily harm or death? (3) Is the danger imminent? egms un danger? (2) Risquent-elleew& grave-
These factors must be defined in the context of each sit- mentedsesni dBire ti€es? (3) Le danger est-il
uation and different weights will be given to each, and imminent? Ces facteurs deixerdfinis selon le
to the various aspects of each, in any particular case. contexte de chaque affaire et chaque cas particulier dic-
Under the “clarity” factor, it is important, as a general tera le poids qu'il faut attribuer dans une affage donn’
rule, that a group or person must always be ascertaina chacun de ces facteurs atchacun de leurs divers
ble. In some situations, great significance might be aspects. En ce qui concerne é,«tlartporte de
given to the clear identification of a particular individual noter quisgie '@grérale, il faut toujours pouvoita-
or group of intended victims, even if the group of blir l'idemtdé la personne ou du groupeevi§ians
intended victims is large. At the same time, a general certains cas, une grande importancespeuacaior-
threat of death or violence directed to everyone in a city ee adlidentification pecise de la victime choisie, que
or community, or anyone with whom the person may ce soit une personne ou un greogesinké groupe
come into contact, may be too vague to warrant setting est nombreux. Tout comme il se pourrait qu’une menace
aside the privilege. However, if the threatened harm to erémile de mort ou de violence peaféa I'endroit de

the members of the public was particularly compelling, 'ensemble des habitants d’'une ville ou d’une collecti-
extremely serious and imminent, it might well be appro- e wit’ dirigge contre tous ceux que la personne pourra
priate to lift the privilege. All the surrounding circum- croiser soit trop vague pour justifier laanfiiseait du

stances will have to be taken into consideration in every  egeilCependant, si la menace dejygtice dirigge
case. The “seriousness” factor requires that the threat be contre la masse de la population estrgraeituli’
such that the intended victim is in danger of being killed  erafive, exteinement grave et imminente, la mise °
or of suffering serious bodily harm. With respect to the ecdrt du priviege pourrait bieptfe justifée. Toutes les
“imminence” factor, the nature of the threat must be circonstances detrenprises en consdition dans
such that it creates a sense of urgency. This sense of chaque affaire. Le&xgemwitiea une menace telle
urgency may be applicable to some time in the future. gue la victire visque dfre tw€e ou de subir des
Depending on the seriousness and clarity of the threat, it blessures graves. En ce gai l&itraitinence», la
will not always be necessary to impose a particular time nature de la menasteedi@iié qu’elle inspire un sen-
limit on the risk. It is sufficient if there is a clear and timent d’'urgence. Ce sentiment d’'urgence peut se rap-
imminent threat of serious bodily harm to an identifiable paatein ‘moment quelconque dans I'avenir. Selon la
group, and if this threat is made in such a manner thata  @elvitl clag”de la menace, il ne sera pas toujours
sense of urgency is created. If after considering all ecen$aire qu'uneéi p€cis soit fixé. Il suffit qu'il y ait
appropriate factors it is determined that the threat to une menace claire et imminente de blessures graves diri-
public safety outweighs the need to preserve solicitor- ee gontre un groupe identifiable et que cette menace
client privilege, then the privilege must be set aside. soit faite desmaahinspirer un sentiment d’urgence.
When it is, the disclosure should be limited so that it Siespxamen de I'ensemble des facteurs pertinents,
il est établi que la menace contre lacafig publique
'emporte sur la atessit” de peserver le secret profes-
sionnel de l'avocat, ce dernier doit alagtre”€cart.
Lorsque c’est le cas, la divulgation dett€ limitte aux
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includes only the information necessary to protect pub-
lic safety.

In this case, the solicitor-client privilege must be set

renseignenseessairea la protection de leesurig

publique.

En &esple secret professionnel de I'avocat doit

aside for the protection of members of the public. A reaetre€carg pour la protection du public. Compte tenu de

sonable observer, given all the facts for which solicitor-
client privilege is sought, would consider the potential

danger posed by the accused to be clear, serious, and

imminent. According to the psychiatrist's affidavit, the
accused suffered from a paraphiliac disorder with multi-
ple paraphilias — in particular sexual sadism — and
drug abuse difficulty. In his interview, the accused
clearly identified the potential group of victims — pros-
titutes in a specific area — and described, in considera-
ble detail, his plan and the method for effecting the
attack. The evidence of planning and the prior attack on
a prostitute similar to that which was planned emphasize
the potential risk of serious bodily harm or death to
prostitutes in that area. The combination of all these ele-
ments meets the factor of clarity, and the potential harm
— a sexually sadistic murder — clearly meets the factor
of seriousness. Lastly, although no evidence was
adduced as to whether the psychiatrist considered that a
future attack was imminent, two important elements
indicate that the threat of serious bodily harm was immi-
nent. First, the accused breached his bail conditions by
continuing to visit the specific area where he knew pros-
titutes could be found. Second, after his arrest and while
awaiting sentencing, he would have been acutely aware
of the consequences of his actions.

'ensemble des faits pour lesquels est laveegret
professionnel de [I'avocat, I'observateur raisonnable
jugerait clair, grave et imminent le danger potentiel que

egente 'accus’Selon I'affidavit du psychiatre, I'ac-
eéait atteint de perversion sexuelle avec paraphilies

multiples — en particulier, le sadisme sexuel — et avait

un @ole 'de consommation de drogue. Durant son
entrevue, l'accu<lairement identdi’le groupe de

victimes potentielles — lesqeestitune égion pe-
cise — et dcaitddans leurs moindresetdils, son

plan ettlzod€ retenue pour la miaeeécution de
lattaque. La preuve d'une planification ainsi que la
commissi@riante d’'une agression semblable contre

une peestitettent en relief le danger de blessures
graves ou de mort auquel saeselgEprostires

de osgien:” La conjugaison de tous celéments
satisfaihorme de clagt et le pejudice potentiel —

soit un meurtre empreint de sadisme sexuela— satisfait
la norme de gyr&ritdernier lieu, bien qu'auceté:

ment de preuveetaproduit sur la question de

savoir si le psychiatre estimait qu'une nouvelle agres-
si@it imminente, deweléments importants indi-

qguent que la menace de blessuredagranesi-’

nente. En premier lieugl'acaitstontrevenu aux

conditions de s@atibh sous caution en continuant de

se rendrea T'endroit pecis aJ il savait que se trouvaient
des prostiteés. En second lieu, &srson arrestation et
avant la @termination de sa peine, il aurei¢ extéme-
ment conscient des catiences de ses actes.

The disclosure of the psychiatrist's affidavit was
properly limited at first instance to those portions of it
which indicated that there was an imminent risk of death
or serious bodily harm to an identifiable group compris-

Le juge de marinstance a eu raison de limiter la

divulgation de laffidavit du psychiatre aux passages

indiquant qu’il y avait un danger imminent de mort ou
de blessures graves pour un groupe identifiable consti-

ing prostitutes located in a specific area. To that extent, e dés prostiteés d’'unee&gion pecise. Le priviége du

the solicitor-client privilege attaching to the psychia-
trist's affidavit must be set aside. In the result, the file
will be unsealed and the ban on the publication of its
contents is removed, except for those parts of the psy-
chiatrist's affidavit which do not fall within the public
safety exception. The psychiatrist’s affidavit as edited at
first instance will be made public together with all the
other material in the Court's file.

secret professionnel de I'avoeaganat I'affidavit du

psychiatreetteiCart dans cette mesure. En cens’
guence, lesssetll'ordonnance de non-publication
s@¥, Isatlif en ce qui concerne les parties de I'affi-

davit du psychiatre qui ne sont pessvigr I'excep-

tion relatilee €curi€ publique. L'affidavit du psy-

chiatre, tel quéteapue en premere instance, sera
diffes8n neime temps que tous les autres documents du

dossier de la Cour.

Per Lamer C.J. and Major and Binnie JJ. (dissenting):
The confidentiality of the solicitor-client privilege,

Le juge en chef Lamer et les juges Major et Binnie
(dissidents): Le secret professionnel de l'avocat, qui

which extends to communications between clients and etersdf aux communications entre un client et I'expert

experts retained by their counsel for the purpose of pre-

dont I'avocat a retenu les services dans lepart de pr’
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paring a defence, must, in exceptional circumstances,
yield to the interests of public safety. Since the entire
factual basis from which the psychiatrist's knowledge

and opinion of the accused stem is the oral history pro-
vided by the accused, the accused’s communications,

rer efemsd; doit, dans des situations exception-

nelles, s'incliner devarmréfirpore a la €curig
publigue. Comme toute la base factuelle sur laquelle
reposent les connaissances acquises par le psychiatre sur
lacsukdpinion qu'il s'est faite de lui provient du

and the expert's opinion arising from them, are privi- ecitrde I'accus; les communications de I'aceust les

leged subject to the public safety exception.

opinions que I'expert exea sioht visés par le secret

professionnel, sousserve de I'exception relative la
sécurigé publique.

While the danger in this case is sufficiently clear,
serious and imminent to justify some warning to the rel-

evant authorities, two principles should guide the analy- esrittomptentes,

sis of the scope of the disclosure: (1) the breach of privi-

lege must be as narrow as possible; and (2) an accused’s

right to consult counsel without fear of having his words
used against him at trial is vital to our conception of jus-
tice. In this case, the trial judge permitted disclosure of
parts of the psychiatrist's affidavit beyond those por-
tions which indicate an imminent risk of serious harm or
death, and could result in conscriptive evidence, such as
the accused’s confession, being revealed unnecessarily.
A limited exception which does not include conscriptive

evidence against the accused would better address the

immediate concern for public safety while respecting
the importance of the privilege. The immediate concern

Bien que le danger eredeswit suffisamment
clair, grave et imminent pour geldenpe les auto-
deux principes doivent guider
l'analyseetindlle de la divulgation: (1) lembga-

tion aegpridditetre aussetroite que possible; et
(2) le droit de l'acces’consulter un avocat sans
craindre que ses paroles ne soieas wiligtre lui
durant leeprest essenti@ notre conception de la

justice. End@sge juge de premtié instance a per-

mis que soient déadgués parties de l'affidavit du
psychiatre autres que cellegleni th danger
imminent de blessures graves ou de mort, ce qui pour-

rait emérala divulgation inutile d’'une preuve obtenue

par mobilisation de lawtus lui-netne, telle une
confession. Une exceptiogeliqut” n’inclut pas la
preuve obtenue en mobilisant lemttis’lui-nee

for public safety is to ensure that the accused not harmeglendit mieux le probime imnediat de la sCurig

anyone. This can be accomplished by permitting the
psychiatrist to warn the relevant authorities that the
accused poses a threat to prostitutes in a specific area.
However, he should only disclose his opinion and the
fact that it is based on a consultation with the accused.
Specifically, he should not disclose any communication
from the accused relating to the circumstances of the
offence, nor should he be permitted to reveal any of the
personal information which the trial judge excluded
from his original order for disclosure.

publique tout en respectant I'importance elgeprivil®
Dansiéhimmeédiat de la eCurié publique, il faut

faire en sorte que hactasse de mal personne.
C’est possible en autorisant le psgghitemir les
agordmptentes que l'acces constitue une
menace pour les pesstifuheegion pecise. Toute-

fois, il ne devrait divulguer que son opinion et le fait
gu’elle repose sur un entretien qu’il a eu avec I'accus’

Plucigément, il ne devrait divulguer aucune com-
municatiorcue  de I'accus’au sujet des circonstances

de l'infraction, et il ne devrait pas non ples€e autoris”

a divulguer aucun des renseignements personnels que le
juge de prengre instance a exclus de son ordonnance de
divulgation initiale.

This approach will foster a climate in which danger-
ous individuals are more likely to disclose their disor-

ders, seek treatment and pose less danger to the public.

As the facts of this case illustrate, the accused was only
diagnosed and made aware of the possibility of treat-
ment because he felt secure in confiding to the psychia-
trist. If that confidence is undermined, then these indi-

Cette solution instaurera un climat dans lequel les
personnes dangereuses seront plus susceptibles de divul-
guer leur maladie et de demander un traitement et ris-
gueront moins de constituer un danger pour le public.
Ainsi que les circonstances deel'&spnhontrent,
lacausit I'objet d'un diagnostic et a appris qu'il
pouetedt frai€ uniquement parce que le psychiatre

avait toute sa confiance. Si cette confiance est affaiblie,
ces personnes neleront pas le danger qu’elles repr”
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viduals will not disclose the danger they pose, they will

not be identified, and public safety will suffer.
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APPEAL from a judgment of the British Colum- POURVOI contre uetadle la Cour d’appel de
bia Court of Appeal, [1998] B.C.J. No. 3182 (QL), la Colombie-Britannique, [1998] B.C.J. No. 3182
allowing in part the accused’s appeal from a judg-  (QL), qui a accueilli en partie I'apped fIam”

ment of Henderson J. ordering a psychiatrist to dis-  I'aza@itre un jugement du juge Henderson,
close his report to the Crown. Appeal dismissed, qui avait oeddnm’ psychiatre de divulguer son
Lamer C.J. and Major and Binnie JJ. dissenting. rapport au ermiptiblic. Pourvoi rejet’le juge
en chef Lamer et les juges Major et Binnie sont
dissidents.
Ledlie J. Mackoff, for the appellant. Leslie J. Mackoff, pour 'appelant.
Christopher E. Hinkson, Q.C., andElizabeth A. Christopher E. Hinkson, c.r., et Elizabeth A.
Campbell, for the respondent. Campbell, pour l'intimé.
Paul B. Schabas andMatthew J. Halpin, for the Paul B. Schabas et Matthew J. Halpin, pour
intervener. l'intervenante.
The reasons of Lamer C.J. and Major and Versionchize, des motifs du juge en chef
Binnie JJ. were delivered by Lamer et des juges Major et Binnie rendus par
MAJOR J. (dissenting) — [E JUGE MAJOR (dissident) —
| Introduction |. Introduction

| agree with Justice Cory’s summation of the Je suis d’accord avec lestin® des faits du pr” !

facts giving rise to this appeal and with his conclu-  sent pourvoi qu'a expmsjuge Cory ainsi

sion that the confidentiality of the solicitor-client  qu’avec sa conclusion selon laquelle le secret pro-

privilege must, in exceptional circumstances of  fessionnel de I'avocat doit s’incliner devamt l'int”

public safety, yield to the public good. etrpublic dans les situations exceptionnelledan”
sécuri#é publique est en jeu.

The point of departure arises in the restriction La divergence de vues tieatla restriction que 2

each of us places on the scope of disclosure. chacun appbetendue de la divulgation.

In my opinion a limited exception which does A mon avis, une exception line¢ qui ninclut 3

not include conscriptive evidence against the pas la preuve obtenue en mobilisant lGmeus”
accused would address the immediate concern for  tredmeréglerait le proldime imnediat de la
public safety in this appeal while respecting the ecwsi® publique en I'esgCe tout en respectant
importance of the privilege. | do not read Cory J.'s  I'importance du pgeil D'apes moi, les motifs
reasons as imposing that limitation. du juge Cory nimposent pas cette limite.

This approach will in my view foster a climate  J'estime que cette solution instaurera un climat*
in which dangerous individuals are more likely to  dans lequel les personnes dangereuses seront plus
disclose their disorders, seek treatment and pose  susceptibles de divulguer leur maladie et de
less danger to the public. demander un traitement et risqueront moins de
constituer un danger pour le public.
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II. The Principles Underlying Solicitor-Client  Il. Les principes qui sous-tendent le egiildu
Privilege secret professionnel de I'avocat

In Canada, everyone is entitled to retain legal Au Canada, chacun a le droit de retenir les ser-
counsel to defend and protect their interests. This  vices d’'un avocat poefesdrd et faire valoir
right is particularly important in criminal proceed-  ses droits. Ce droit est pagtizment important
ings. The rationale for protection of the solicitor-  dans une instance criminelle. La rasend# Ta
client relationship was clearly stated by Jackett protection de la relation avocat-a@iéntlaire-
C.J. inRe Shell Canada Ltd., [1975] F.C. 184, 22  ment exmspar le juge en chef Jackett damee
C.C.C. (2d) 70 (C.A.))dub nom. Re Director of  Shell Canada Ltd., [1975] C.F. 184, 22 C.C.C. (2d)
Investigation and Research and Shell Canada 70 (C.A.) Gub nom. Re Director of Investigation
Ltd.), at p. 193 F.C., and adopted by Dickson J. (aand Research and Shell Canada Ltd.), a la p. 193
he then was) for this Court iSolosky v. The C.F., dont le point de vueete adopt” par le juge
Queen, [1980] 1 S.C.R. 821, at p. 834: Dickson (plus tard Juge en chef) pour notre Cour

dansSolosky c. La Reing, [1980] 1 R.C.S. 821 [a
p. 834:

... the protection, civil and criminal, afforded to the ... la protection civile et criminelle, que nos principes
individual by our law is dependent upon his having the de droit accaad@mdividu est subordore€a I'assis-

aid and guidance of those skilled in the law untrammel- tance et aux conseils que I'indieitla’fmmes de

led by any apprehension that the full and frank disclo- loi sans aucune crainte que la divulgation pleine et
sure by him of all his facts and thoughts to his legal eeatile tous ses actes et s son conseiller juri-
adviser might somehow become available to third per- dique puisse de quelguétfa,connue des tiers de

sons so as to be used against him. grard étre utilige contre lui.

If the confidences clients share with counsel Siles confidences qu’un clieathange avec son
were not protected by privilege, it seems apparent  avocat ne faisaient pas I'objet degegriilil®
that accused persons would hesitate to confide in  seewviiderit que les personnes aamsslesite-
their legal advisors, who in turn could not ade- rai@nse confiera leurs conseillers juridiques,
quately represent them. The starting point of Cana-  qui sewmientr tour incapables de les repeh-
dian justice is that no one, no matter how horrible  ter convenablement. Le poiepatt dé la jus-
the alleged offence, be denied a full defence. Nor tice canadienne est que nul eteedpihé du
will they be prejudiced by retaining counsel and  deoitne @éfense pleine et eetie, siepouvanta-
freely discussing the case with him or her. ble que soit le crime reprdchhe doit non plus

étre B parce qu'il a retenu les services d’'un avo-
cat et discug’en toute libeet'de 'affaire avec lui.

In the criminal context principles embodied in  Dans le contexte criminel, les principes qui
the rules of privilege have gained constitutional  sous-tendentelglesr relatives au privfe du
protection by virtue of the enshrinement of the  secret professionnel de I'avocat segépren
right to full answer and defence, the right to coun-  raison de l'inscription dans la Constitution du droit
sel, the right against self-incrimination and the prea une éfense pleine et eetié, du droita’I'assis-
sumption of innocence in ss. 7, BY(11€) and tance d'un avocat, du droit de l'acewd® ne pas
11(d) of theCanadian Charter of Rightsand Free-  s'incriminer et de la @Somption d'innocence qui
doms;, R. v. Hebert, [1990] 2 S.C.R. 151R. v. sont pevusa l'art. 7 et aux al. 1), 11c) et 1)
Jones, [1994] 2 S.C.R. 229, at pp. 246-55. d€lmrte canadienne des droits et libertés; R. c.

Hebert, [1990] 2 R.C.S. 151R. c. Jones, [1994] 2
R.C.S. 229, aux pp. 246 255.



[1999] 1 R.C.S. JONESC. SMITH  Le juge Major 463

Each of these rights support the extension of Chacun de ces droits appuie I'extension du pri-8
privilege to communications between clients and egél'aux communications entre un client et I'ex-
experts retained by their counsel for the purpose of  pert dont I'avocat a retenu les services dans le but
preparing a defence. Together, they demonstrate eafmm’ une efense. Consilés ensemble, ces
the reasons for denying any use of solicitor-client  droits illustrent les raisons pour lesquelles il faut
communications against an accused in any legal interdire l'utilisation contre ue a@esusbmmu-
proceeding. To deny the protection of solicitor-  nications entre son avocat et lui dans une instance
client privilege to the confidential communications  judiciaire. Ne paggestau moyen du secret pro-
of the accused to those intimately involved in the  fessionnel de l'avocat les communications faites
preparation of his defence would frustrate these  par un ecsmss le sceau du secret aux per-
rights. For these reasons, the communications sonnes qutsmtgrent reléesa la peparation
between an accused and his counsel, made in fur-  defeasd’ feraieCheca ces droits. Pour ces
therance of his or her defence, are accorded the  motifs, les communications entre eletasons”
highest level of protection and confidentiality. avocat qui sont faites dans le buepkrgrsa

défense bihéficient du plus haut niveau de protec-
tion et de confidentiakt’

lll. Extension of Solicitor-Client Privilege to  lll. L'extension du priege du secret profession-
Experts nel de l'avocat aux experts

In this case the privilege is claimed not for the Dans la pesente affaire, le privije est reven- °

client's conversations with his lawyer, but those  diquwh pas I'eégard des conversations que I'ap-

with the psychiatrist whom his lawyer retained as  pelant a eues avec son avocat, |'egésd de

an expert. Tradition and case law support the son entretien avec le psychiatre dont les services

extension of this privilege to include communica-  ava@étrétenus par son avocatitre d’expert.

tions, by conversation or otherwise, between the La tradition et la jurisprudence appuient I'exten-

accused and the expert in the same way as in the  sion de ceggrigiix communications, notam-

traditional solicitor-client relationship. ment sous forme de conversations, entre ua accus’
et un expert de la emie fapn que dans la relation
classique avocat-client.

Courts in Canada, Australia, the United King- Des tribunaux au Canada, en Australie, ad®
dom and the United States have all concluded that Royaume-Uni eEtatsxUnis ont tous conclu
client communications with third-party experts  que les communications entre un client et un tiers
retained by counsel for the purpose of preparing  dont I'avocat a retenu les sartitced’expert
their defence are protected by solicitor-client privi-  dans le but eleaper une efense sont pretes
lege: sedR. v. Perron (1990), 54 C.C.C. (3d) 108, par le prege du secret professionnel de I'avocat:
[1990] R.J.Q. 752 (C. AR v. L. (C.K.)) (1987), 62  voirR. c. Perron, [1990] R.J.Q. 752 (C.A)R. C.

C.R. (3d) 131 (Ont. Dist. Ct.)R. v. Poslowsky, L. (C.K.) (1987), 62 C.R. (3d) 131 (C. dist. Ont.);
[1996] B.C.J. No. 2550 (QL) (Prov. CtR v. R c. Poslowsky, [1996] B.C.J. A 2550 (QL) (C.
King, [1983] 1 All E.R. 929 (C.A.)R v. Ward  prov.);R. c. King, [1983] 1 All E.R. 929 (C.A)R.
(1981), 3 A. Crim. R. 171 (N.S.W. Ct. Cr. App.). c.Ward (1981), 3 A. Crim. R. 171 (N.S.W. Ct. Cr.

App.).

In Perron, supra, the Crown was permitted to  DansPerron, précit, le minisere public avait 1%
call and examine a psychiatrist who was retaine@t autorig’a citer et interroger un psychiatre dont
by the defence but not called as a witness. The efande avait retenu les services, mais qu’elle
Quebec Court of Appeal held that the substance of  n’avait pas essignhe émoin. La Cour d'ap-
the accused’s communications with the psychia- pel deb@ua jug que la teneur des communi-
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trist were privileged and therefore inadmissible.  cations entre I'acetié psychiatretait vige

The court adopted the opinion set outGrty & par le priviege du secret professionnel de I'avocat

County of San Francisco v. Superior Court, 231  et, par comsjuent,etait inadmissible. La cour a

P.2d 26 (1951), at p. 3her Traynor J. of the  adoptle point de vue exprienpar le juge Traynor

Supreme Court of California, who held that: de la Coureumprde la Californie darSity &
County of San Francisco ¢. Superior Court, 231
P.2d 26 (1951)a la p. 31:

The privilege of confidence would be a vain one unlessTRAQUCTION] Le privilege de la confidentiaét'serait

its exercise could be thus delegated. A communication, inatitaoins que son exercice ne puistee "ainsi
then, byany form of agency employed or set in motion  etégle. Par corsjuent, une communicatiomuelle
by the client is within the privilege. que soit la forme de représentation utilisée ou mise en

branle par le client, fait 'objet du prieige.

Thus, when communication by a client to his attorney Donc, quand un client faieclagationa’ son avocat
regarding his physical or mental condition requires the au sujet deatguhysique ou mental et que cet avocat
assistance of a physician to interpret the client’'s condi- requiert l'aide deoteciri pour se faire expliquer
tion to the attorney, the client may submit to an exami- etat'de son client, ce dernier petite” examia par le
nation by the physician without fear that the latter will edacin sans avoa craindre qu’on oblige le edecina

be compelled to reveal the information disclosed. divulguer l'informationerelEn italique dans I'origi-
[Emphasis in original.] nal.]

The court concluded that communications La cour a conclu que les communications entre
between an accused and psychiatrist come within  un e@tush psychiatre sont es$ par la rela-
the scope of the solicitor-client relationship and  tion avocat-clientesintre priviege du secret
create the solicitor-client privilege. A privilege that ~ professionnel de I'avocat. Ceegevih directe-
goes to the heart of the ability of an accused to = mentaréit Capacé”de I'accus’de retenir les
seek counsel and present a full answer and defence  services d'un avocat etedéeiprine eféense
to the charges proffered against him. pleine eteemtpour faire rejeter les accusations

portées contre lui.

The Quebec Court of Appeal concluded in Dans Perron, précitt, la Cour dappel du

Perron, supra, at p. 113 C.C.C.: Qabec a concla la p. 756:

[TRANSLATION] When counsel requires the services of Quand un avocat requiert les services d’'un expert afin
an expert in order to help him better prepare his defence, de laideeux peparer sa efense, il agit dans les
he acts within the scope of his mandate. It is the interest limites de son mandat. Césst dintlient qui com-

of his client which compels counsel to confer on a spe- mafdeocat de confier aingi un sgcialiste le soin
cialist the charge of evaluating the case and it follows deedm@’ uneevaluation du cas et il va de soi que
that the accused must be able to undergo the evaluation Badoitgiouvoir s’y soumettre dans lemé climat

in the same climate of confidence and in complete con- de confiance et en toute confajectatitie s'il
fidentiality as if he were communicating with counsel. communiquait avec son avocat.

This reasoning is persuasive, and confirms that Ce raisonnement est convaincant et confirme
conversations with defence experts, such as psy- que les conversations avec des experts de la
chiatrists, fall within the solicitor-client privilege etEnse, comme les psychiatres, son¢esspar le
and attract permanent and substantive privilege:  secret professionnel de I'avecgfieiebt d'un
seeCalcraft v. Guest, [1898] 1 Q.B. 759 (C.A.), privlge permanent et substantiel: v@alcraft c.
Descoteaux v. Mierzwinski, [1982] 1 S.C.R. 860. Guest, [1898] 1 Q.B. 759 (C.A.)Descoteaux c.

Mierzwinski, [1982] 1 R.C.S. 860.
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IV. Is the Substance of the Psychiatrist's Opinion  IV. La teneur de l'opinion du psychiatre fait-elle
Privileged? I'objet du privége?

The respondent asserts that even if Mr. Jones’s Le D¥ Smith affirme que mme si les communi- 1°

communications are privileged, Dr. Smith’s opin-  cations qu'il@ies,de M. Jones sont @&s par

ion based on those communications is not privi-  le secret professionnel de I'avocat, I'opinion qu'il

leged, on the basis of the long-established maxim ea & ces communications ne l'est pas, vu le

that there is no property in a witness: Bsemony  vieil adage voulant qu’unethoin n'appartienta’

Shipping Co. SA. v. Davis, [1979] 3 All E.R. 177  personne: voiHarmony Shipping Co. SA. c.

(C.A), per Lord Denning, M.R., at pp. 180-81. In Davis, [1979] 3 All E.R. 177 (C.A.), motifs du

the present case the entire factual basis from which i1trer@dés ofes, lord Denning, aux pp. 180 et 181.

the witness’s knowledge and opinion of the  Dans &s@nte affaire, toute la base factuelle sur

accused stem is the oral history provided by the laquelle repose les connaissances acquises par le

accused. These communications and opinions arisemoiti sur I'accus’et I'opinion qu'il s’est faite de

ing from them are privileged subject to the public  lui provientehitrde I'accus. Ces communica-

safety exception. tions et les opinions qui en etdt tirtes sont
visées par le secret professionnel, sasene de
I'exception relativea'la €curig publique.

In Ward, supra, at p. 190, the New South Wales DansWard, précité, a la p. 190, la Cour d’appel 16
Court of Criminal Appeal held the psychiatrist's  criminelle de la Nouvelle-Galles du Sud a conclu
evidence to be beyond the reach of the Crown: que le emieigtiblic ne pouvait fairemoigner

le psychiatre:

The first substantial question to be considered is TRAHUCTION] La premgre question de fonal éxami-
whether Dr. Barclay was retained by the appellant for ner est de savoir si I'appelant a retenu les services du
the purpose of forming an opinion, as a psychiatrist, as ' Bdbclay pour qu'il se fasse une opinion, en tant que
to the appellant’'s mental condition so that that opinion psychiatre, efat Mental de I'appelant, de memd"
might, if the appellant desired, be used for the purpose que cette opinion puisse, si I'appedairhileétie
of the forthcoming trial of the appellant. If he was so wdiglans le cadre du pescque devait bieotsubir
retained then what the appellant had said to him was the 'appelant. Si les services du psyclagreetsmus
subject of legal professional privilege and unless the dans ce but, il s’ensuit queclEstibhs que lui a
accused waived the privilege, Dr. Barclay’'s account of faites I'appetardnt viges par le secret profession-
what he had been told by the appellant when inter- nel de l'avocat et, sauf renoreiagigoriviEge par
viewed and the opinion which he formed from that I'aecuis ‘compte rendu de I'entretien entre I'aecats”
account, could not be put before the jury. [Emphasis rl@&rclay et I'opinion que ce dernier aeér'de ce
added.] compte rendu ne pouvaient e "soumis au jury.

[Je souligne.]

The judgment of Lord Blackburn ihyell v. Le jugement pronorcpar lord Blackburn dans 7

Kennedy (No. 2) (1883), 9 App. Cas. 81 (H.L.), at Lyell c. Kennedy (No. 2) (1883), 9 App. Cas. 81
p. 87, cited with approval by Jackett P.Smasan  (H.L.), a la p. 87, auquel le gsident Jackett s’est
Hosiery Ltd. v. Minister of National Revenue, référé en I'approuvant danSusan Hosiery Ltd. c.
[1969] 2 Ex. C.R. 27, at pp. 34-35, provides addi-Minister of National Revenue, [1969] 2 R.C. de
tional support for this conclusion: H: 27, aux pp. 34 et 35, renforce cette conclusion:

...it seems to me the plain reason and sense of th&@rRADJCTION]. .. il me semble que la raison et le sens
thing is that as soon as you say that the particular prem- clairs de la chose sas que @us affirmez que les
ises are privileged and protected, it follows that the mere emisses en question font I'objet du pragE et sont
opinion and belief of the party from those premises  qugms, il s’ensuit que la simple opinion que tire la
should be privileged and protected also.when the partie de cesemisses devraiegalement faire I'objet
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interrogatory is simply “what is the belief which you du pegé etetre pro€gee [. . .] quand l'interrogatoire

have formed from reading that brief?” [i.e., the privi- esurhea’ poser la question «quelle opinion vatss”
leged information] it seems toem . . tofollow that you vous faite en lisant ceemoire? [c’est-dire I'informa-
cannot ask that question. tion prgée par le priviége]», il me semble [...] qu'il

s'ensuit que vous ne pouvez pas poser cette question.

In Thorson v. Jones (1973), 38 D.L.R. (3d) 312 Dans Thorson c. Jones (1973), 38 D.L.R. (3d)
(B.C.S.C.), the client identified himself, in strict 312 (C.S.C.-B.), le clierta#’ peseng’a son
confidence, to his solicitor as the driver responsi-  avacétre essentiellement confidentiel, comme
ble for an unsolved hit-and-run. The court held that  I'automobiliste responsabledfitudedfuite non
the client’s identity constituted privileged informa-  solutienrlla cour a conclu que liderditdu
tion and was not to be revealed. cliegthif un renseignement confidentiel et ne

devait pasefre d&voilée.

V. Purpose and Application of the Public Safety V. Objet et application de I'exception reldtive °
Exception scurié publigue

| agree with Cory J. that the standard of a “clear, Je suis d’accord avec le juge Cory pour dire que
serious and imminent” danger is the appropriate  la norme du danger «clair, grave et imminent» est
test for disclosure of privileged communications. leetdtappropg’en ce qui concerne la divulga-
There are compelling public policy reasons for  tion de communicatiomesvipar le privdge.
limiting disclosure to cases of clear and imminent  Des raisonseinpublic imgrieuses comman-
danger. The record confirms that Mr. Jones only  dent de limiter cette divulgation auxu das o°
disclosed his secret plans because his lawyer had  existe un danger clair et imminent. Il ressort bien
properly advised him that anything he said to  du dossier que M. Joremié dés plans qu'il
Dr. Smith would be confidential. If Cory J. is cor-  avait séementelabogEs uniquement parce que
rect in holding that, in cases where the necessity  son avocat I'avait @dojuste titre que tout ce
test is met, the privilege is overridden to the extent  qu’il dirait albmith serait confidentiel. Si le
of allowing disclosure of self-incriminating evi-  juge Cory a raison de conclure que lorsque le cri-
dence, the result might endanger the public moreere tle la atessit” est respeet’le priviege est
than the public safety exception would protectecare au point que la divulgation d'une preuve
them. auto-incriminante est autaés’le €sultat pourrait
mettre en pfil le public plus que ne le pemérait
I'exception relativea’la €curig publique.

If defence counsel cannot freely refer clients, Siles avocats de leetEnse ne peuvent pas diri-
particularly dangerous ones, to medical or other  ger en touteclibestclients, en particulier ceux
experts without running a serious risk of the privi-  qui sont dangereux, versediexing ou d'autres
lege being set aside, their response will be not to ecigistes sans courir le risquerigux d'une
refer clients until after trial, if at all. This could  miad'&cart du privikge, ils s'abstiendront de le
result in dangerous people remaining free on bail  faire avant la fin daspidant est gu'ils le fas-
for long periods of time, undiagnosed and sent. Il se pourrait que des personnes dangereuses
untreated, presenting a danger to society. restent ereliseus caution pendant de longues

périodes, sans avoir fait I'objet d’un diagnostic ni
bérgficie d'un traitement, ce qui constituerait un
danger pour la sceié.

The chilling effect of completely breaching the La misea I'ecart compmte du priviege aurait
privilege would have the undesired effect of dis- pour effeesivdble et peu rassurant que les
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couraging those individuals in need of treatment  personnes ayant besoin de suivre un traitement
for serious and dangerous conditions from consult-  pour des maladies graves et dangereuses seraient
ing professional help. In this case the interests of  moinsegmat consulter un professionnel. Dans
the appellant and more importantly the interests of  ce cas, @8tintle I'appelant, et plus important
society would be better served by his obtaining  encore, le€istde la soeté seraient mieux ser-
treatment. This Court has recognized that mental  vis si I'appelant pairaitrdi€. Notre Cour a
health, including those suffering from potentially  reconnu que lasastitale, notamment celle des
dangerous illnesses, is an important public good:  personnes atteintes de maladies potentiellement
see M. (A) v. Ryan, [1997] 1 S.C.R. 157, at dangereuses, espnte un it public impor-
para. 27. tant: voiM. (A) c. Ryan, [1997] 1 R.C.S. 157, au

par. 27.

Although the appellant did not go to Dr. Smith Bien que Iappelant n'ait pas rencamtrle 22
to seek treatment, it is obvious that he is more ' S@ith en tant que patienesifeux d&tre trai€,

likely to get treatment when his condition is diag- il est clair gu'il est plus susceptibtie diai€
nosed than someone who keeps the secret of their  une fois que sa maladie est diegrmstige’
illness to themselves. It seems apparent that soci-  personne qui tait sa maladie. leselmbtayte

ety will suffer by imposing a disincentive for la sei'pdtira si elle impose une mesure ayant
patients and criminally accused persons to speak  pour effet de dissuader les patients et les personnes
frankly with counsel and medical experts retained eegs’par des accusations criminelles de parler
on their behalf. franchement avec leurs avocats et les experts
médicaux dont les services ogif retenus en leur
nom.

As appealing as it may be to ensure that Aussi attrayante que puisséré I'idée de faire 23
Mr. Jones does not slip back into the community  en sorte que M. Jones ne recouvre paz la libert’
without treatment for his condition, completely  avant d’avoir suivi un traitement, la suppression
lifting the privilege and allowing his confidential  coref@” du priviEge et la possibikt d'utiliser
communications to his legal advisor to be used contre lui de laemala plus mjudiciable qui
against him in the most detrimental ways will not  soit les conversations confidentielles qu'il a eues
promote public safety, only silence. For this doubt-  avec son conseiller juridique ne favoriseront pas la
ful gain, the Court will have imposed a veil of ecsitig publiqgue, seulement le silence. Pour obte-
secrecy between criminal accused and their coun-  nir cet avantage douteux, la Cour aura mis un voile
sel which the solicitor-client privilege was devel-  de secret entre les persorges pés des accusa-
oped to prevent. Sanctioning a breach of privilege  tions criminelles et leurs conseillers juridiques, ce
too hastily erodes the workings of the system of que le secret professionnel de I'avocat visait juste-
law in exchange for an illusory gain in public  mentm@cher. Sanctionner trop rapidement une
safety. a@rogation au privége nuit au bon fonctionnement

du syséme juridique et procure un avantage illu-
soire sur le plan de leslrig publique.

VI. Application to the Facts VI. Application aux faits

While | agree with Cory J. that the danger in this Bien que je convienne avec le juge Cory que 1&*
case is sufficiently clear, serious and imminent to  danger eretesgst suffisamment clair, grave et
justify some warning to the relevant authorities,  imminent pour qu'exigmhe les autoes com-
| find that the balance between the public interestsetengés, je conclus que la meilleuredia de €ali-
in safety and the proper administration of justice is  ser un @idibre entre I'inérét public port'a
best struck by a more limited disclosure than the elausg et la bonne administration de la justice
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broader abrogation of privilege he proposes. conaigtiéférer une divulgation plus limgga la
In particular, Cory J. endorses the trial judge’s lim-  suppression etengll priviege qu'il propose.
itation of Dr. Smith's affidavit to those portions  En particulier, le juge Cory fait sienne la limitation
which indicate an imminent risk of serious harm or  par le juge de eremmstance de l'affidavit du
death. In the result, conscriptive evidence such as' Sriith aux partieserélant un danger imminent
the accused’s confession can be disclosed. In my  de blessures graves ou deesutat, Rine
opinion, the danger posed by the accused can be  preuve obtenue par mobilisation decltantoeis”
adequately addressed by the expression of that dunen’telle une confession, peeire” divul-
opinion by Dr. Smith without disclosing the con- eguA mon avis, le danger que constitue l'aceus’
fession. peuefre EcarE adiquatement par la communica-
tion de cette opinion par ler3mith sans divulga-
tion de la confession.

Two principles should guide the analysis of the Deux principes doivent guider I'analyse de
scope of this disclosure. First, the breach of privi- etdiidue de cette divulgation. Prengiment, la
lege must be as narrow as possilllescoteaux v.  dérogation au privdge doitetre aussefroite que
Mierzwinski, supra, at p. 875. Disclosure is justi- possib@escdteaux c. Mierzwinski, précite, a la
fied only when it can actually accomplish some- p. 875. La divulgation est gastifiiiquement
thing in the public interest, such as preventing quand elle pernegtablément de edliser
injury or death. As the authors of “The Future  quelque chose dansmtimilblic, par exemple
Crime or Tort Exception to Communications Privi- epehir des blessures ou la mort. Comme les
leges” (1964), 7Marv. L. Rev. 730, at p. 732, auteurs de «The Future Crime or Tort Exception to
observe, “the [American] Canons of Professional =~ Communications Privileges» (196Hgarv.7L.
Ethics make it clear that the attorney is releasefRev. 730,a la p. 732, le font remarquerRADUC-
from his duty to maintain confidence in order ‘to TION] «il ressort clairement deggles de dbntolo-
prevent the act or protect those against whom  gieefimaines] que l'avocat est & de son
it is threatened™. (Emphasis added.) See also obligation de garder le secret lorsqu'il s'agit de
Thompson v. County of Alameda, 614 P.2d 728  “m@mvenir I'acte ou de preger des victimes poten-
(Cal. 1980), at p. 736. tielles”». (Je souligne.) Voir auBmmpson c.

County of Alameda, 614 P.2d 728 (Cal. 198@,la
p. 736.

Second, an accused’s right to consult counsel Deuxiéemement, le droit de I'accesle consulter
without fear of having his words used against him  un avocat sans craindre que ses paroles ne soient
at trial is vital to our conception of justice. 98e utilisées contre lui durant le preg est essential °
v. P. (M.B.), [1994] 1 S.C.R. 555per the Chief  notre conception de la justice. VRirc. P. (M.B.),

Justice, at p. 577: [1994] 1 R.C.S. 555, les motifs du Juge enachef, °
la p. 577:
Perhaps the single most important organizing princi- Le principe directeur qui est sans doute le plus impor-

ple in criminal law is the right of an accused not to be tant en droit criminel est le droit ded'aecng’ pas
forced into assisting in his or her own prosecution.  etre “contraint de ptér son concours aux poursuites
inteng€es contre |ui.

All of the information upon which the respon- Tous les renseignements sur lesquels l'ietim”
dent formed his concern about future conduct of fonde seseing@sSa I'egard de la conduite
the accused, emanated from the accused himself, future de #agrasénaient de l'accaslui-
and would not generally have been available. Our emm’et n'auraient pas de mems grérale €t
jurisprudence does not allow the conscription of an  gsod la connaissance de [lintan” Notre
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accused’s own words against him: see. Jones,  jurisprudence ne permet pas que les propres
supra. paroles d’'un acces$oient utiliges contre lui: voir
R. c. Jones, précité.

The immediate concern for public safety in this Dans l'in€rét immédiat de la eéurig publique 28
case is to ensure that the appellant not harm any-  eretesp faut faire en sorte que I'appelant ne
one. The solicitor-client privilege is a fundamental  fasse de anpérsonne. Le privige du secret
common law right of Canadians. That right must  professionnel de I'avocat est un droit fondamental
be interpreted in light of th€harter which pro-  des Canadiens en common law. Ce droitetoét ~
vides for the right of an accused to counsel. Any- in&m’la lumére de laCharte qui garantit le
time such a fundamental right is eroded the princi-  droit de I'&ccisl’assistance d'un avocat.
pal of minimal impairment must be observed. See = Chaque fois qu'il est gttethtea ce droit fon-

R. v. Oakes, [1986] 1 S.C.R. 103. This can be damental, le principe de I'atteinte minimale doit
accomplished by a limited disclosure of the psy-etre ‘respeet” Voir R. c. Oakes, [1986] 1 R.C.S.
chiatrist’s opinion. Courts are obligated to craft the =~ 103. C’est possible au moyen d'une divulgation
narrowest possible exception to privilege which lesitfe I'opinion du psychiatre. Les tribunaux
accomplishes this purpose. Accordingly, Dr. Smith  sont tenus de concevoir I'exception agetizil’
should be permitted to warn the relevant authori-  plogite possible qui permet de parvemicette
ties (i.e., the Attorney General and sentencing fin. Par ecpmsit, le D Smith devrait efre
judge) that Mr. Jones poses a threat to prostitutes  aat@ispevenir les autord$ comptentes
in the Vancouver area. However, Dr. Smith should  (cGediré le procureurgg®ral et le juge chaeg”
only disclose his opinion and the fact that it is  déedhiner la peine) que M. Jones constitue une
based on a consultation with Mr. Jones. Specifi- menace pour les mestidé la egion de
cally, he should not disclose any communication  Vancouver. Toutefois3mEh ne devrait divul-
from the accused relating to the circumstances of  guer que son opinion et le fait qu’elle repose sur
the offence, nor should he be permitted to reveal un entretien qu'il a eu avec M. Joneeditts pr’
any of the personal information which the trial  ment, il ne devrait divulguer aucune communica-
judge excluded from his original order for disclo- tionue de I'accus‘au sujet des circonstances de
sure. I'infraction, et il ne devrait pas non pktse” auto-
risé a divulguer aucun des renseignements person-
nels que le juge du preerE instance a exclus de
son ordonnance de divulgation initiale.

| agree with Cory J. that in rare cases where an Je conviens avec le juge Cory que dans les raré3

individual poses an instant risk such that even an  gde danger immdiat que constitue une per-

ex parte application to the court is not possible, the  sonne est tel gemenla pesentation d'une
person reviewing the otherwise privileged infor-  reex parte a la cour est impossible, la per-
mation may issue a timely warning to the police.  sonne qui examine les renseignements par ailleurs
Otherwise, the scope and timing of disclosures  confidentiels pewenir’ la police en temps
should be dealt with by the courts on a case-by-  opportun. Autrement, les tribunaux devraient exa-
case basis. miner au cas par casshdue des divulgations et

le moment auquel elles devraiegite faites.

The public interest in cases such as this is two- L'interét public dans des affaires comme celle®®
fold, and requires not only that the dangerous indi-  qui nous occupe est double, et il commande non
vidual is prevented from harming anyone, but that  seulement qu'oeobmmpa personne dangereuse
they obtain treatment if needed. Appealing as it  de faire duaraaltrui, mais aussi qu’'on I'ane
might be to force individuals in Mr. Jones’s posi-a recevoir des soins au besoin. Si attrayante que
tion into treatment through the criminal process, it  puiste Tidée de contraindre les personnes
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is unlikely to happen. If there is a risk that con- comme M. Jargsvre un traitement au moyen
scriptive evidence from the mouth of the accused  du processus, pés chances pour que cela se
can be used against him, the defence bar is going produise sont bien minces. S’il y a un risque que
to be reluctant to refer dangerous clients to the care  soieetitishtre I'acclesune preuve obtenue en
of experts. Disclosure will be discouraged and le mobilisant contre doienles avocats de la
treatment will not occur. a@fense BSiteronta renvoyer les clients dangereux

a des secialistes. L'on dfournera de la divulga-

tion et le malade ne sera pas tait”

As the facts of this case illustrate, Mr. Jones was Ainsi que les circonstances de |'esp’le mon-
only diagnosed and made aware of the possibility  trent, M. Jones a fait I'objet d’un diagnostic et a
of treatment because he felt secure in confiding to  appris qu’il poetraittfai€ uniquement parce
Dr. Smith. If that confidence is undermined, then  que 1&lith avait toute sa confiance. Si cette
these individuals will not disclose the danger they  confiance est affaiblie, ces persorsveésenent”
pose, they will not be identified, and public safety  pas le danger qu'ellessespent, elles ne seront

will suffer. pas reconnues et leairi€¢ publique en subira les
congquences.
VII. Scope of this Decision VII. Poeg de la méente dCision

Cory J. relies on American jurisprudence Le juge Cory invoque desdisions araficaines
regarding the private law duty of physicians to  portant sur I'obligation de droi jopiNont les
warn potential victims of their dangerous patients. edetins de @venir les victimes potentielles de
With respect | think these cases are of limited use-  leurs patients dangereuxeldetiti€'s eCisions
fulness, as they do not engage any of the legal and  ma [i@itEe parce qu’elles ne font intervenir
constitutional principles which underlie the aucun des principes juridiques et constitutionnels
solicitor-client privilege. In the absence of that  qui sous-tendent leqgévitlu secret profession-
issue in this case | will not comment on the exist-  nel de I'avocat. Cette questiantipas soul@e
ence or scope of the duty to warn in private en Besp’je ne ferai aucun commentaire sur
doctor-client relationships. I'existence ni la patte I'obligation de mise en

garde dans le contexte d’'une relation pevéntre
le médecin et son patient.

This decision relates only to a limited exception La présente dCision se rapporte uniquememt °

to the solicitor-client privilege created by these  une exceptiorekndti priviege du secret profes-

facts, and does not extinguish that privilege. It per-  sionnel de I'a@olzauelle donnent lieu les cir-

tains only to the prevention of imminent perils and  constances dedespt ne supprime pas ce pri-

the ability of legal and medical professionals to eg#. Elle concerne uniquement l@yehtion des

warn the police and potential victims of clear, seri- erilg"imminents et la capaeitdes avocats et des

ous and pressing dangers in the manner outlined. Itedenifis de @venir les policiers et les victimes

follows that nothing in this decision is intended to  potentielles de I'existence d’'un danger clair, grave

decide whether any of the privileged communica- et pressant de larmpecise. Il s’ensuit que la

tions made between Mr. Jones and Dr. Smith are esgnte dCision ne vise pas trancher la question

admissible at any judicial proceedings. Those are  de savoir si une quelconque partie des communica-

issues to be determined by the presiding judge as  tionsegidgk entre M. Jones et & Bmith est

they arise. admissible dans une instance judiciaire. C'est au
juge de prerd@re instance qu'il appartient de tran-
cher ces questions lorsqu’elles sont soedsy”
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VIIl. Disposition VIIl. Dispositif

Accordingly, | would allow the appeal without Par consguent, je suis d'avis d'accueillir le 34
costs, confirm the entirety of Mr. Jones’'s commu-  pourvoi sapsrmks et de confirmer que toutes les
nications to Dr. Smith to be privileged, but permit ectiirations que M. Jones a faites dith font
Dr. Smith to give his opinion and diagnosis of the  I'objet du prgel, mais de permettre ati mith
danger posed by Mr. Jones. devdilera la police son opinion et son diagnos-

tic quant au danger que constitue M. Jones.

The judgment of L’Heureux-Duhy” Gonthier, Version framgjise du jugement des juges
Cory, McLachlin, lacobucci and Bastarache JJ. L'Heureuxdpul@onthier, Cory, McLachlin,
was delivered by lacobucci et Bastarache rendu par

CoRry J. — The solicitor-client privilege permits  LE JUGE CORY — Le privilége du secret profes- 3°
a client to talk freely to his or her lawyer secure in  sionnel de I'avocat permnetclient de parler en
the knowledge that the words and documents  toute dildestdn avocat car il a la certitude que
which fall within the scope of the privilege will not  les paroles et les documerds pi&’ le privitge
be disclosed. It has long been recognized that this  ne seront pas evulduest etabli depuis
principle is of fundamental importance to the longtemps qu’il s’agit d’un principe de la plus
administration of justice and to the extent it is fea-  haute importance pour 'administration de la jus-
sible, it should be maintained. Yet when public tice et qu'il dvé Tnaintenu chaque fois qu'il est
safety is involved and death or serious bodily harm  possible de le feaeniins, lorsque lasdrig
is imminent, the privilege should be set aside. This  publique est en jeu et qu’il y a danger imminent de
appeal must determine what circumstances and  mort ou de blessures gravesete mloitetre
factors should be considered and weighed in deteecar€. Dans le cadre du gsént pourvoi, il faut
mining whether solicitor-client privilege should be etéfminer quels sont les circonstances et les fac-
set aside in the interest of protecting the safety of  teurs qui dodentekamie$ et soupes pour
the public. trancher la question de savoir si le secret profes-
sionnel de I'avocat dogtfe€car€ dans I'in€rét de
la protection de laegurié publique.

I. Factual Background I. Les faits

Solicitor-client privilege is claimed for a doc- Le privilege du secret professionnel de I'avocat®

tor's report. Pending the resolution of that claim  est ineomlativement un rapport redical. En

the names of the parties involved have been  attendant que cette question saé trignobm
replaced by pseudonyms. The appellant, “James  des partds @mplae” par un pseudonyme.
Jones”, was charged with aggravated sexual L’appelant «James Jatese@us d'agression
assault of a prostitute. His counsel referred him to  sexuelle gralendroit d’'une prostiteé. Son

a psychiatrist, the respondent, “John Smith”, for a  avocat I'a rendoyh psychiatre, soit I'intie’
forensic psychiatric assessment. It was hoped that  «John Smith», auwefiakidtion psychiatrique.

it would be of assistance in the preparation of the L'avocaeragpfue cetteevaluation soit utile
defence or with submissions on sentencing in the  pourdpapation de laafense ou les observa-
event of a guilty plea. His counsel advised tions relataels peine dans I'hyposise d'un

Mr. Jones that the consultation was privileged in  plaidoyer de culgabilitavocat a informa”

the same way as a consultation with him would be. M. Jones que cette conseltEtigmoEgee par

Dr. Smith interviewed Mr. Jones for 90 minutes on  le secret professionnel deme faon qu’'une
July 30, 1997. His findings are contained in an  consultation avec luif Benidh a rey M. Jones
affidavit he submitted to the judge of first instance.  en entrevue pendant 90 minutes le 30 juillet 1997.
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They set out the basis for his belief that Mr. Jones
poses a continuing danger to the public.

Ses conclusions seehges dans l'affidavit
gu'ilepa® devant le juge de preemné instance.

Elles exposent les motifs pour lesquels il croit que
M. Jones re@sente un danger permanent pour le
public.

Dr. Smith reported that Mr. Jones described in Le DF Smith a mentionale fait que M. Jones a
considerable detail his plan for the crime to which ecrit”avec un luxe deetfils le plan qu'il avait
he subsequently pled guilty. It involved deliber-elabog pour la pergtration du crime pour lequel il

ately choosing as a victim a small prostitute who
could be readily overwhelmed. He planned to have
sex with her and then to kidnap her. He took duct
tape and rope with him, as well as a small blue ball
that he tried to force into the woman’s mouth.
Because he planned to kill her after the sexual
assault he made no attempt to hide his identity.

a plaidipable par la suite. Ce plan comportait

le cheitbé® d’'une prostitaé de petite taille
comme victime, pour pouvointtsenall pe-

voyait avoir des relations sexuelles avec elle et
'enlever par la suite. Il avait eengdortfuban
esifirén toile et de la corde, deemé qu’une

petite balle bleue qu'il e edgatydduire de

force dans la bouche de la femme. Commest pr’
voyait la tuer as I'agression sexuelle, il n'a pas
teng de cacher son idemtit

Mr. Jones planned to strangle the victim and to Monsieur Jones avait progetiétrangler la vic-

dispose of her body in the bush area near Hope,
British Columbia. He was going to shoot the
woman in the face before burying her to impede
identification. He had arranged time off from his
work and had carefully prepared his basement
apartment to facilitate his planned sexual assault
and murder. He had told people he would be going
away on vacation so that no one would visit him

time et debaerasser du corps dans éaion
fomsti® siteée pes de Hope (Colombie-
Britannique). Il devait lui tirer une balle au visage
avant de I'enterrer pouedrep’son identifica-

tion. Il avait obtenu ure camges de son
employeur et agadui®isement ppag son
appartement en sous-sol pour facilitestta-perp”
tion de I'agression sexuelle et du meurtre. Il avait

and he had fixed dead bolts on all the doors so thatevepti son entourage qu'il partait en vacareces

a key alone would not open them.

I'esigur, pour que personne ne lui rende visite,

et il avait insta’ des phes dormanta foutes les
portes, de sorte qu'il serait impossible de les ouvrir
avec une simple el

Mr. Jones told Dr. Smith that his first victim
would be a “trial run” to see if he could “live with”

what he had done. If he could, he planned to seek

Monsieur Jones a dit au' Bmith que sa pre-
|rie victime ne serait qu’un «essai» pour voir s'il

pouvait «s'y faire». S'il le pouvaiyalygit”

out similar victims. He stated that, by the time he epétér I'exgrience avec des victimes semblables.

had kidnapped his first victim, he expected that he
would be “in so deep” that he would have no
choice but to carry out his plans.

kkaak que lorsqu'il aurait enlevsa prendre
victime, il s'atteraléite «tellement pris dans le

feu de laction» qu’il n'aurait d’autre choix que

d’aller jusqu’au bout.

On July 31, Dr. Smith telephoned Mr. Jones’'s Le 31 juillet, le D Smith a €léphorg a I'avocat

counsel and informed him that in his opinion
Mr. Jones was a dangerous individual who would,
more likely than not, commit future offences
unless he received sufficient treatment.

de M. Jones pour l'informer spri"avis, ce der-
eizit ‘un individu dangereux qui commettrait
probablement d’'autres crimes s'il ne recevait
aucun traitement apgropri’
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On September 24, 1997, Mr. Jones pled guilty Le 24 septembre 1997, M. Jones a @aidupa- 4!

to aggravated assault and the matter was put ovele a une accusation de voies de fait graves et I'af-
for sentencing. Sometime after November 19faire a€té reporge aux fins deetermination de la
Dr. Smith phoned Mr. Jones’s counsel to inquirepeine. Peu aps le 19 novembre, le'DBmith a
about the proceedings. On learning that the judgeléphorg a I'avocat de M. Jones pour s’informer
would not be advised of his concerns, Dr. Smithde I'état de l'instance. En apprenant que le juge ne
indicated that he intended to seek legal advice anserait pas informde ses ingetudes, le DSmith a
shortly thereafter commenced this action. dit qu’il avait l'intention d’obtenir un avis juri-
dique, et, peu de temps epr’il intentait la -
sente action.

Thein camera hearing took place in December L’audition in camera a eu lieu en @embre 42

1997. Dr. Smith filed an affidavit describing his 1997. Le D Smith a @po€ un affidavit @écrivant
interview with Mr. Jones and his opinion basedson entrevue avec M. Jones et exposant I'opinion
upon the interview. Mr. Jones filed an affidavit in gu'il s’etait faitea la suite de I'entrevue. Monsieur
response. On December 12, 1997, Henderson Jones a epo€ un affidavit en e@ponsea celui du
ruled that the public safety exception to the law oD" Smith. Le 12 dtembre 1997, le juge
solicitor-client privilege and doctor-patient confi- Henderson a conclu que I'exception relatavda
dentiality released Dr. Smith from his duties ofsécurig publique admise par leggles de droit
confidentiality. He went on to rule that Dr. Smith régissant le secret professionnel de Il'avocat et
was under a duty to disclose to the police and theelui du n€decin literait le D Smith de son obli-
Crown both the statements made by Mr. Jones anghtion de confidentiakt” Il aégalement stamgue
his opinion based upon them. Henderson Je D' Smith avait I'obligation de divulguea la
ordered a stay of his order to allow for an appeapolice et au minigre public tant les etlarations
and Mr. Jones promptly appealed the decision. faites par M. Jones que I'opinion qu’iledit for-
mée a partir de celles-ci. Le juge Henderson a
ordonré la suspension de son ordonnance pour
permettre la formation d’'un appel que M. Jones
s'est empress d'interjeter.

The Court of Appeal allowed the appeal but L'appel a€t accueilli par la Cour d’appel mais 4
only to the extent that the mandatory order waseulement dans la mesura Bordonnance eté
changed to one permitting Dr. Smith to disclosemodifiée pour autoriser, et non plus obliger, le
the information to the Crown and police: [1998] Dr Smitha divulguer les renseignements au minis-
B.C.J. No. 3182 (QL). The order was stayed taere public ea’la police: [1998] B.C.J. No. 3182
permit Mr. Jones to consider a further appeal. I{QL). L'ordonnance &t suspendue pour permet-
also directed that pseudonyms be used, that prare & M. Jones d’examiner la possikglitle porter
ceedings be hearth camera and that the file de nouveau l'affaire en appel. La couegalement
remain sealed pending further order. This order i®rdonré que des pseudonymes soient @djsque
discussed in greater detail below. The sentencintps audiences soient tenuashuis clos et que le
of Mr. Jones on the aggravated assault charge wa®ssier demeure scelljusqua nouvelle ordon-
adjourned pending the outcome of this appeal. nance. La dfermination de la peine de M. Jones

relativementa’I'accusation de voies de fait graves
a étt repor€e en attendant qu'uneedsSion soit
rendue dans le cadre duepent pourvoi.
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II. Analysis II. Analyse
A. The Nature of the Solicitor-Client Privilege A. La nature du privilége du secret professionnel
de I'avocat

Both parties made their submissions on the basis Les deux parties ont fordeurs plaidoiries sur
that the psychiatrist's report was protected by le fait que le rapport du psychiatre &g peot”
solicitor-client privilege, and it should be consid-  le secret professionnel de I'avocat, et c’est sous cet
ered on that basis. It is the highest privilege recog-  angle gu'il etocét éxamin. Il s’agit du plus
nized by the courts. By necessary implication, if a  important pgeilfeconnu par les tribunaux. Par
public safety exception applies to solicitor-client eddction ecessaire, si I'exception relative la
privilege, it applies to all classifications of privi- ediri¢ publique s’applique au secret profession-
leges and duties of confidentiality. It follows that,  nel de I'avocat, elle s’apptiqdoatés les cago-
in these reasons, it is not necessary to consider any  ries dege®viet d’'obligations de confidentia-
distinctions that may exist between a solicitor- e.lil’'s’ensuit que dans lesgz€nts motifs, il n'est
client privilege and a litigation privilege. pasagssaire d’examiner les distinctions pouvant

exister entre le secret professionnel de 'avocat et
le privilege relatif au litige.

The solicitor-client privilege has long been Le secret professionnel de I'avocat est cogmsid”
regarded as fundamentally important to our judi-  depuis longtemps catane d’'une importance
cial system. Well over a century agoAnderson  fondamentale pour notre sgstée judiciaire. Cette
v. Bank of British Columbia (1876), 2 Ch. D. 644 egle aet reconnue il y a plus de cent ans, dans
(C.A), at p. 649, the importance of the rule wasAnderson c. Bank of British Columbia (1876), 2

recognized: Ch. D. 644 (C.Aj la p. 649:
The object and meaning of the rule is this: that as, byTRAQUCTION] L'objet et la teneur de laegle sont les
reason of the complexity and difficulty of our law, liti- suivants: comme, en raison de la compgled#as diffi-

gation can only be properly conducted by professional esuftferentesa’notre droit, les pr&s ne peuverstfe

men, it is absolutely necessary that a man, in order to correctement mea’ par des professionnels, il est
prosecute his rights or to defend himself from an absolumergssaire qu’'un homme fasse appeles

improper claim, should have recourse to the assistance avocats professionnels pour faire valoir ses droits ou se
of professional lawyers . . touse a vulgar phrase, that efdhdre contre une demande injusgfi]...] qu’il

he should be able to make a clean breast of it to the gen- puisse, pour employer une expression populaire, tout
tleman whom he consults with a view to the prosecution avouer au professionnel qu’il consulte pour faire valoir
of his claim, or the substantiating of his defenc.that sa demande ou pour sefatidre [. . .], qu'il puisse pla-

he should be able to place unrestricted and unbounded cer toute sa confiance daesergarepprofessionnel
confidence in the professional agent, and that the com- et que les choses comesudigmeurent setes,
munications he so makes to him should be kept secret, sauf consentement de sa part (car il s’agit de son privi-
unless with his consent (for it is his privilege, and not egel’et non de celui du mandataire qebit|informa-

the privilege of the confidential agent), that he should be tion confidentielle), afin qu'il soit bjesed mener

enabled properly to conduct his litigation. son g=ac’

Clients seeking advice must be able to speak Les clients qui consultent un avocat doivent
freely to their lawyers secure in the knowledge that  pouvoir s’exprimer en toute ldbart la certi-
what they say will not be divulged without their  tude que ce qu'ils disent ne sera pas @lisaigu”
consent. It cannot be forgotten that the privilege is  leur consentement. Il ne faut pas oublier que le pri-
that of the client, not the lawyer. The privilege is ege appartient au client et narfavocat. Le pri-
essential if sound legal advice is to be given in egdl est essentiel si 'on veut que des avis juri-
every field. It has a deep significance in almost  diques judicieux soienteslodahs tous les
every situation where legal advice is sought domaines. ktrewmie grande importance dans
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whether it be with regard to corporate and presque chaque wasnoavis juridique est

commercial transactions, to family relationships, to  sodljcifi’il s’agisse d’oefations commerciales,

civil litigation or to criminal charges. Family  de relations familiales, de litiges civils ou d’accu-

secrets, company secrets, personal foibles and sations criminelles. Les secrets de famille, les

indiscretions all must on occasion be revealed to  secrets d’entreprise, les faiblessts@ideses

the lawyer by the client. Without this privilege cli-  doivent parfetie Evélés par le cliena T'avocat.

ents could never be candid and furnish all the rele-  Sans ceegéyilés clients ne pourraient parler

vant information that must be provided to lawyers  avec franehisers avocats ni leur communiquer

if they are to properly advise their clients. It is an  I'ensemble des renseignements qu'’ils doivent con-

element that is both integral and extremely impor- 1tragdour conseiller judicieusement leurs clients.

tant to the functioning of the legal system. It is |l s’agit d'aelénient qui constitue une partie

because of the fundamental importance of the priv- emément importante du fonctionnement du

ilege that the onus properly rests upon those seek- emsgstdiciaire. C'est en raison de I'importance

ing to set aside the privilege to justify taking such  cruciale de cegge/iju’il incombea juste titrea”

a significant step. ceux quiedirent |Bcarter de justifier une mesure
d’'une telle gravi.

As Lamer C.J. stated iR. v. Gruenke, [1991] 3 Comme le juge en chef Lamer I'a dit dans karr™ 47

S.C.R. 263, at p. 289: R. c. Gruenke, [1991] 3 R.C.S. 263 la p. 289:

The prima facie protection for solicitor-client communi- La protectiarptemére vue des communications entre
cations is based on the fact that the relationship and the 'avocat et son client estdondg fait que les rap-
communications between solicitor and client are essen- ports et les communications entre I'avocat et son client
tial to the effective operation of the legal system. Such sont essentiels au bon fonctionnemenh jayist”
communications are inextricably linked with the very dique. Pareilles communications sont inextricablement
system which desires the disclosure of the communica-ees ldu systhe ngéme qui veut que la communication

tion. soit divulgEe.

The solicitor-client privilege was originally sim-  Au départ, le secret professionnel de I'avocaf®
ply a rule of evidence, protecting communications etat qu'une egle de preuve, qui pegeait les
only to the extent that a solicitor could not be = communications uniquement dans la mesure 0"
forced to testify. Yet now it has evolved into a sub-  I'avocat ne powteet contrainta™€moigner. I
stantive rule. As Dickson J. (as he then was) wrote  s’agit maintenant &gleede fond. Comme le
in Solosky v. The Queen, [1980] 1 S.C.R. 821, at  juge Dickson (plus tard Juge en chefgiiadans
p. 836, “Recent case law has taken the traditiongbolosky c. La Reing, [1980] 1 R.C.S. 821a la
doctrine of privilege and placed it on a new plane.  p. 836: «Une jurispruderergte a placia doc-
Privilege is no longer regarded merely as a rule of  trine traditionnelle dueggvdur un plan nou-
evidence which acts as a shield to prevent privi-  veau. Le ggwih'est plus consit® seulement
leged materials from being tendered in evidence in  comme agle ™de preuve qui fait fonction
a court room.” d&cran pour emgrher que des documents pevil”

giés ne soient produits en preuve dans une salle
d’audience».

Lamer J. (as he then was) expanded on this Le juge Lamer (maintenant Juge en chef) a mi&’
statement irDescOteaux v. Mierzwinski, [1982] 1  en lungte cet ehon& dans Descoteaux -c.
S.C.R. 860, at p. 875, when he discussed the coMierzwinski, [1982] 1 R.C.S. 86( la p. 875, lors-
tent of this substantive rule: qgu'il s’est perchlr la teneur de cettegle de

fond:
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It is quite apparent that the Court Bolosky] applied
a standard that has nothing to do with the rule of evi-

dence, the privilege, since there was never any question

of testimony before a tribunal or court. The Court in
fact, in my view, applied a substantive rule, without

De touteevidence la Cour, dan&dlosky] appliquait
une norme qui n‘a vign avec laegle de preuve, le
epeyipuisqu’en rien n'gtait-il question deethoi-
gnages devant un tribunal quelconque. En faitda Cour, °
mon avis, appliquait, sans par ailleurs la formuler, une

actually formulating it, and, consequently, recognized egle de fond et, par voie de cegsience, reconnaissait

implicitly that the right to confidentiality, which had

long ago given rise to a rule of evidence, had also since

given rise to a substantive rule.

implicitement que le daoia confidential#, qui avait

deejidatigtemps dorehaissance une egle de
preuve, avait aussi depuie dmissanca une egle

de fond.

It would, | think, be useful for us to formulate this

Il est, je crois, opportun que nous formulions cette

substantive rule, as the judges formerly did with the ruleeglerde fond, tout comme l'ont fait autrefois les juges

of evidence; it could, in my view, be stated as follows:

pouetier de preuve; elle pourraé, mon avisgfre

énon&e comme suit:

1. The confidentiality of the communications between
solicitor and client may be raised in any circum-
stances where such communications are likely to be
disclosed without the client's consent.

2. Unless the law provides otherwise, when and to the
extent that the legitimate exercise of a right would
interfere with another person’s right to have his com-
munications with his lawyer kept confidential, the
resulting conflict should be resolved in favour of pro-
tecting the confidentiality.

3. When the law gives someone the authority to do
something which, in the circumstances of the case,
might interfere with that confidentiality, the decision
to do so and the choice of means of exercising that
authority should be determined with a view to not
interfering with it except to the extent absolutely nec-

essary in order to achieve the ends sought by the ena-

bling legislation.

4. Acts providing otherwise in situations under para-
graph 2 and enabling legislation referred to in para-
graph 3 must be interpreted restrictively.

As the British Columbia Court of Appeal
observed, solicitor-client privilege is the privilege
“which the law has been most zealous to protect
and most reluctant to water down by exceptions”.
Quite simply it is a principle of fundamental
importance to the administration of justice.

Comme

1. La confidestidés communications entre client et
avocat ptret Soulegé en toutes circonstances o°
ces communications seraient suscepgtitdes d”
evbilées sans le consentement du client;

A thoins que la loi n’en dispose autrement, lorsque et
dans la mesautexeftcice Egitime d'un droit por-
terait atteinte au droit d’unaaatreonfidentialit”
de ses communications avec son avocat, le conflit qui
esuite doitetre Esolu en faveur de la protection
de la confidentialit’

3. Lorsque la la@reanduelqu’un le pouvoir de faire
quelque chose quegaed aux circonstances
propme®spEce, pourrait avoir pour effet de porter
atteintdté confidentialt, la d&cision de le faire
et le choix des meslaliExercice de ce pouvoir
doiwtrg &Etermirés en regard d’'un souci de n'y

porter atteinte que dans la mesure absmdgment n”
sairea la Balisation des fins rechees par la loi
habilitante;

4. La loi qui en disposerait autrement dans les cas du
@eoei paragraphe ainsi que la loi habilitante du
paragraphe trois dodfemninterpetées restrictive-
ment.

la Cour dappel de la Colombie-
Britannique I'a fait remarquer, le secret profession-
nel de l'avocat est legeifiRADUCTION] «que
la loi aepéotivec le plus d'acharnement et dont
elle a le plesiB’a aténuer la podé par des
exceptions». Il s’agit tout bonnement d’'un principe

d’'une importance fondamentale pour I'administra-
tion de la justice.
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B. Limitations on Solicitor-Client Privilege

B. Leslimites du privilége du secret professionnel
de I’avocat

Just as no right is absolute so too the privilege, De la méme f@on qu’aucun droit n’est absolu, >t

even that between solicitor and client, is subject to
clearly defined exceptions. The decision to exclude
evidence that would be both relevant and of sub-
stantial probative value because it is protected by
the solicitor-client privilege represents a policy
decision. It is based upon the importance to our
legal system in general of the solicitor-client privi-
lege. In certain circumstances, however, other
societal values must prevail.

aucun gg&ihe I'est, y compris celui du secret
professionnel de l'avocat qui souffre des excep-
tions éniel. La @cision d’exclure deslé-
ments de preuve qui setaiéois pertinents et
d'une grande valeur probante parce qu’ils font
I'objet du secret professionnel de I'avocat consti-
tue ureeision de principe qui est foed sur
limportance quet e  priviege pour notre

syste judiciaire en g/éral. Dans certains cas,

toutefois, d’autres valeurs sociales doivent avoir
présance.

(1) Innocence of the Accused

One exception to solicitor-client privilege was
set out inR. v. Dunbar and Logan (1982), 68

(1) L'innocence de l'aecus’

Une exception au secret professionnel de I'avo®?
cat et établie dans l'asf R ¢. Dunbar and

C.C.C. (2d) 13 (Ont. C.A). Martin J.A., speaking Logan (1982), 68 C.C.C. (2d) 13 (C.A. Ont.). Le

for the court, ruled that solicitor-client privilege
must yield to the right of accused persons to fully
defend themselves. At p. 44 he wrote:

juge Martin, s’exprimant au nom de la cour, a con-

clu que ce gwildevait s'incliner devant le
droit de I'aecushe @fense pleine et eetiée. ||

a écrit, a la p. 44:

No rule of policy requires the continued existence of
the privilege in criminal cases when the person claiming
the privilege no longer has any interest to protect, and
when maintaining the privilege might screen from the
jury information which would assist an accused.

d’'avoir

TRAPUCTION] Aucune Egle de principe n’exige que

le secret professionnel de l'avocat continue de s’appli-
qguer dans les affaires criminelles lorsque la personne
invoquant ce gge&vin’a plus d'irgfét a progger et
que le maintien dugggvipbourrait emgher le jury
aces a des renseignements favorables

'accuss.

The House of Lords recently considered this La Chambre des lords a&aémment exam@’
cette question dans l'affaife c. Derby Magis-

issue inR. v. Derby Magistrates Court, [1995] 4

53

All E.R. 526. It held that solicitor-client privilege trates Court, [1995] 4 All E.R. 526. Elle a conclu

was absolute and permanent. It could not be set

aside even when to do so would allow an accused
to present a full answer and defence to a criminal
charge. With great respect, | prefer the reasoning
of Martin J.A. Despite the strength and importance
of the privilege, it remains subject to certain well-

defined and limited exceptions. These exceptions
are not foreclosed and may be expanded in the
future, for example, to protect national security.

gue le secret professionnel dedtaitogiasdlu

et permanent. Il ne pow&tafE méme dans

les ea=la’ permettraid Taccug de pesenter

afendé pleine et eptié contre une accusation
criminelle. Ageeds, je mfere le raisonnement
suivi par le juge Martin. Mdigpoids et I'im-
portance duepayill demeure assujeti cer-

taines exceptiorsedingt” bien efinies. Ces
exceptions ne sont pas immuables et pourraient

However, the question of further exceptions neecttre€largies, par exemple, pour pEger la scurig

not be considered in these reasons.

nationale. Toutefois, il n'esepessaite d'exa-

miner cette question dans lesegents motifs.
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It is significant and worthy of observation that Fait importanta’ souligner, I'aret Dunbar and
Dunbar and Logan, supra, was cited with approval Logan, précitt, a €t cit avec approbation par
by this Court inR. v. Seaboyer, [1991] 2 S.C.R. notre Cour dans lesstsR. c. Seaboyer, [1991] 2
577, at p. 607per McLachlin J.), and irA. (L.L.) R.C.S. 577a’la p. 607 (le juge McLachlin), &t
v. B. (A), [1995] 4 S.C.R. 536p&r L'Heureux- (L.L) c. B. (A), [1995] 4 R.C.S. 536 (le juge
Dubé J.). At para. 69 oA. (L.L.) v. B. (A): L’'Heureux-Dul€). Au paragraphe 69 d& (L.L.)

c. B. (A):

When the enforcement of a privilege means that the Lorsque la reconnaissance degepsigiifie que
accused will be limited as to his or her right to make full seradifeitdroit de I'accusde pesenter uneafénse
answer and defence to criminal accusations, this Court pleine eteenhtine accusation criminelle, notre Cour
has strongly tended to favour disclosure. Even the a eu fortement tendaracéavoriser la divulgation. [. . .]
solicitor-client privilege, which has been elevated to a enM’le secret professionnel de I'avoedéMé au rang

“fundamental civil and legal right . . will be overrid- de «droit civil fondamental» [. . .] seeaar€ pour per-

den to allow the accused to make full answer and mettfaccug de pesenter une aféense pleine et

defence to criminal charges. . [Citations omitted.] engrea des accusations criminedle. .[Renvois omis.]
(2) Criminal Communications (2) Les communications de nature criminelle

A second exception to solicitor-client privilege Une deuxéme exception au priétje du secret
was set out irDescoteaux v. Mierzwinski, supra.  professionnel de I'avocates’énon&e dans I'aef
Lamer J. for the Court, held that communicationsDescOteaux c. Mierzwinski, précitt. Le juge
that are criminal in themselves (in this case, a  Lamer, s’exprimant au nom de notre Cour, a con-
fraudulent legal aid application) or that are  dula’p. 893, que les communications qui sont

intended to obtain legal advice to facilitate crimi- en ellesne$ criminelles (en I'espe, une
nal activities are not privileged. At p. 893 this demande frauduleuse d’aide juridique) ou qui
appears: viserd obtenir un avis juridique pour faciliter la

perggtration d’'actes criminels ne sont pas erot
gées par ce privége:

There are certain exceptions to the principle of the Le principe de la confiderdiadittommunications
confidentiality of solicitor-client communications, how- client-avocat canmaltefois des exceptions. Ainsi,
ever. Thus communications that are in themselves crim- entre autres, ne jouiront pasetjeevitonfidentia-
inal or that are made with a view to obtaining legal e lé§ communications qui sont en ellesres crimi-
advice to facilitate the commission of a crime will not nelles ou qui sont faites en vue d’obtenir un avis juri-
be privileged,inter alia. dique devant faciliter la pegfration d’'un crime.

(3) The Public Safety Exception (3) L'exception relatevda €curié publique

In Solosky, supra, an inmate in a federal peni- Dans Solosky, précitt, une personneeténue
tentiary asked this Court to make a declaration that  danseunitepCier €déral a demargla notre
all properly identified correspondence between  Cour de rendre un jugeswatattire portant
solicitors and clients would be forwarded to their  que la correspondance, correctemeneéantifi’
destinations without being opened. The inmates’ cet effet, entre les avocats et leurs clients serait
privilege was in conflict with th®enitentiary Act,  achemieea son destinataire saaf€ ouverte. Le
R.S.C. 1970, c. P-6, and with Regulation 2.18 of  prgd dont jouissaient lese@nus entrait en
the Penitentiary Service Regulations, which  contradiction avec ld.oi sur les pénitenciers,
allowed the institution’s director to censor any S.R.C. 1970, ch. P-6, et avec I'art. 2REglelu
ment sur le service des pénitenciers, qui autorisait
le directeur de E&tablissementa  ordonner la



[1999] 1 R.C.S. JONESC. SMITH  Le juge Cory 479

correspondence to the extent the censor considered  censure de toute correspondance selon les moda-
necessary. l&$ tenues pourecessaires.

In his decision, Dickson J. ruled that the Dans sa écision, le juge Dickson a conclu qu'il %7
inmates’ privilege must yield when the safety of falledafter le priviékge des efenus lorsque la
members of the institution is at risk. In his reasonsecus€ des membres de etdblissementetait
at p. 840, he implicitly limited the solicitor-client ~ mem&cA la p. 840 de ses maitifs, il a implicite-

privilege. He wrote: ment limét'le secret professionnel de I'avocat:
The result, as | see it, is that the Court is placed in the Iesulte, selon moi, que la Cour se trouve dans
position of having to balance the public interest in main- I'obligation de peserdtimiblic qui veut le maintien

taining the safety and security of a penal institution, its dedar# et de lawfe® de linstitution carefale, de
staff and its inmates, with the interest represented by son personnel et deeses,dét I'irefét repesend’
insulating the solicitor-client relationship. Even giving par la protection de la relation avocat-cleme &~
full recognition to the right of an inmate to correspond I'on recampiainement le droit d’'uneténu de corres-
freely with his legal adviser, and the need for minimum pondre librement avec son conseiller juridique et la
derogation therefrom, the scale must ultimately come ecessit’d’en @&roger au minimum, la balance doit, en
down in favour of the public interest. [Emphasis added.] fin de compte, pencher en faveuredét finblic.

[Je souligne.]

In certain circumstances, therefore, when the On peut donder le secret professionnel de
safety of the public is at risk the solicitor-client  I'avocat dans certains cas lorsquectaigs”
privilege may be set aside. publiqgue est merac’

Courts in other jurisdictions have considered the Les tribunaux d’autres ressorts ont exasmia” 8

issue of public safety exceptions to privilege, par-  question des exceptions reltileesgcurie
ticularly in doctor-patient relationships. Obviously  publique, notamment dans le contexte des relations
these cases do not deal with solicitor-client privi- ed®€in-patient. Il estvident que ces affaires ne
lege. However, they do support the position that  portent pas sur le secret professionnel de I'avocat.
other privileges are subject to the public interest.  Toutefois, elles appuienteda thoulant que
Moreover, they assist in determining the approach  d'autresqgesl soient soumis I'intérét public.
that should be taken to the consideration of the  De plus, elles sont utiles gietmidér I'ap-
issue of privilege. Further these cases are useful in  pacldopter pouetudier la question du privi-
exploring certain issues that arise in this case, forege.l’Au surplus, ceedisions permettent d’appro-
example, how the victim class can be identified fondir certaines des questionsessutlaris le
and how specific the potential victim or class of egant pourvoi, par exemple, commestirditer
victims must be. la cagjorie des victimes et avec quel dedg pe-
cision faut-il pouvoir identifier la victime ou le
groupe de victimes potentielles.

| would emphasize that these cases are not being J'insiste sur le fait que ces affaires ne sont pa®
examined with a view to establishing a tort duty on  am&yg€n vue @tablir I'existence d’'une obliga-
doctors to disclose confidential information when  tion de divulgation de renseignements confiden-
a public safety concern arises. That issue is not didégjuelle seraient tenus legdecins en res-
before the Court and must not be decided withouta  ponsatilictuelle lorsque laegurig publique
factual background and the benefit of argument. est en jeu. Cette question @& pasmisea’
notre Cour et elle ne doit patré trancké sans
cadre factuel ni plaidoiria te sujet.
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(a) American Decisions a) Les décisions américaines

In Tarasoff v. Regents of University of Califor- DansTarasoff c. Regents of University of Cali-
nia, 551 P.2d 334 (1976), the Supreme Court ofornia, 551 P.2d 334 (1976), la Cour septé de la
California considered whether psychologists and  Californie a exataimjuestion de savoir si les
psychiatrists have a duty to warn a potential victim  psychologues et les psychiatres avaient I'obliga-
when they were or should have been aware that a  tion de mettre en garde une victime potentielle
patient presented a serious danger to an identifi-  lorsqu’ils savaient ou auraiegvaif qu'un
able person. patient constituait un danger grave pour une per-

sonne identifiable.

In that case a patient under the care of the Dans cette affaire, un patient sous les soins des
respondents, a psychologist and two psychiatrists  @#jnsoit un psychologue et deux psychiatres
employed by the University of California, con- travaillaat I'Universie de la Californie, avait
fessed to his psychologist his intention to kill a  avawon psychologue son intention de tuer une
young girl, who was readily identifiable from his  jeune fille q&thit facile d’'identifier gatea la
description. The psychologist contacted the police  description qu’il en faisait. Le psychologue a com-
who questioned and briefly detained the patient but ~ menégyec la police, qui ags avoir interrog’et
released him because he appeared rational. Two evdmént dfenu le patient, I'a l&& parce qu'il
months later, the patient killed the girl. Her parents ~ semblait rationnel. Deux mois plus tard, le patient
brought an action against the therapists for failure  tuait la jeune fille. Les parents de cedte deini
to warn them of the danger to their daughter. imentie action contre les dfd@peutes, leur

reprochant de ne pas les avoiey®nhus du danger
gue courait leur fille.

Tobriner J. of the California Supreme Court at Le juge Tobriner, de la Cour sigone de la Cali-
p. 340 wrote: fornie, &crit, a la p. 340:

When a therapist determines, or pursuant to the standfRADJCTION] Lorsqu’un trérapeute conclut, ou devrait

ards of his profession should determine, that his patient conclure selon les normes de sa profession, que son
presents a serious danger of violence to another, he patient constitue un danger grave de violence pour un
incurs an obligation to use reasonable care to protect the tiers, il est tenu de faire preuve de diligence raisonnable
intended victim against such danger. The discharge of paseper la victime vee du danger. Pour satis-

this duty may require the therapist to take one or more  dadedte obligation, il se peut que lerthpeute doive

of various steps, depending upon the nature of the case. accomplir un ou plusieurs actes, selon la nature de la
Thus it may call for him to warn the intended victim or situation. Cela peut donc I'amgm&vrenir la victime

others likely to apprise the victim of the danger, to e®&i®u des tiers susceptibles d'avertir celle-ci du dan-
notify the police, or to take whatever other steps are rea- agavjser la police oa prendre toute autre mesure
sonably necessary under the circumstances. raisonnabdeestsaire vu les circonstances.

He went on to observe that the public interest in Il a ajoug qu'il fallait mettre en balance l'iatét
maintaining access to mental health treatment had  paHbliegard du maintien de I'accessitalitles
to be balanced against the public interest in safety.  traitements emenddi Saet mentale et I'irefét
At p. 346: publica I'egard de la eCuri. Il s'est exprim’

ainsi, a la p. 346:

We recognize the public interest in supporting effec- TRAPUCTION] Nous reconnaissons et public
tive treatment of mental illness and in protecting the e@t’ soutien du traitement efficace des maladies
rights of patients to privac .., and the consequent mentalesada protection du droi la vie pri€e des
public importance of safeguarding the confidential char- patients [...], et paequamg, I'importance pour le
acter of psychotherapeutic communication. Against this public dseprér la confidentiaét’des communica-
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interest, however, we must weigh the public interest in tions erereate psychotrapie. Cet irgfét doit tou-

safety from violent assault. [Citation omitted.] tefeise” soupes au regard de I'ietét publica I'egard
de la protection contre les agressions violentes. [Renvoi
omis.]

At p. 347, he concluded: A la p. 347, il a conclu:

We conclude that the public policy favoring protection TRADUCTION] Nous concluons qu'il faut faire une

of the confidential character of patient-psychotherapist entorse au prineiggalg favorisant la protection

communications must yield to the extent to which dis- de la confideetialé's communications patient-

closure is essential to avert danger to others. The protec- psydmmthte, dans la mesure Ia” divulgation est

tive privilege ends where the public peril begins. essentielle poueganoties tiers contre un danger. La

[Emphasis added.] protection de la confidengakg termined ai com-
mence le danger pour le public. [Je souligne.]

In Thompson v. County of Alameda, 614 P.2d DansThompson c. County of Alameda, 614 P.2d %4
728 (Cal. 1980), county officials were aware of the 728 (Cal. 1980), les astaltit'comg” connais-
violent propensities of a juvenile delinquent in  saient les tendant®widlence d’'un jeune con-
their care. These violent propensities were directed  trevenaet $tas leur garde. Ces tendanzds °
toward young children. The county released the violence se manifestaient envers les jeunes enfants.
juvenile delinquent from custody into the care of Le mratlibéré le jeune contrevenant pour le
his mother. Within 24 hours, he had sexually confiesa nere. Moins de vingt-quatre heures
assaulted and murdered the five-year-old who  plus tard, il avait aggesséllement et assassin’
lived next door. The parents of the victim sued the  I'enfant de cing ans qui @iwaié de chez sa
county for,inter alia, failing to warn them. The @re. Les parents de la victime ont poursuivi le

Supreme Court dismissed their suit. cemtiotamment en raison de l'omission des
autorigs de les mvenir. La Cour sugrhe a rejet’
leur action.

In reaching its decision, the majority of the court En rendant la eCision de la cour, les juges ©°
held that Tarasoff, supra, was distinguishable  majoritaires ont conclu qu’il fali@blir une dis-
because the victim ifiarasoff “was the known and  tinction avec I'affaifiarasoff, précitée, car, dans
specifically foreseeable and identifiable victim of  cette affaire, la victiReUCTION] «était I'objet
the patient's threats” (p. 734). Richardson J.  connacigiment pevisible et identifiable, des
explained and distinguished the decision in  menaces du patient» (p. 734). Le juge Richardson
Tarasoff in this way at p. 734: a expligula dcision rendue dan$arasoff et a

établi une distinction de la mamné suivantea la
p. 734:

[W]e made clear that the therapist hasgeneral duty [rRADUCTION] [N]ous avons bien ggifié que le thfa-
to warn of each threat. Only if he “does in fact deter- peute n'a aucune obligatiénale de mise en garde
mine, or under applicable professional standards reason- relativeehtique menace. C'est seulement s'il
ably should have determined, that a patient poses a seri- «conclut dans les faits, ou s’il aaisihdablement
ous danger of violence to others, (does he bear) a duty to conclure, selon les normes professionnelles applicables,
exercise reasonable care to protect foeeseeable  qu’'un patient constitue un danger grave de violence
victim of that danger.” pour les tiers qu’il est tenu de faire preuve de diligence
raisonnable pour pserver lavictime prévisible du
danger».
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Unlike Johnson [v. Sate of California, 447 P.2d 352 Contrairement aux affaidelnson [c. Sate of Cali-
(Cal. 1968)] andrarasoff, plaintiffs here have alleged fornia, 447 P.2d 352 (Cal. 1968)] elarasoff, les
neither that a direct or continuing relationship between demandeurs eecesipnt pas affir@’qu’une rela-
them and County existed through which County placed tion directe ou suivie existait entre eux et,|lel@amnt”
plaintiffs’ decedent in danger, nor that their decedent le cadre de laquelle Eeaaittmis la personnedé-
was a foreseeable or readily identifiable target of the ee @i danger, ni que celle-ci constituait la cibévigi-
juvenile offender’s threats. [Underlining added; italics ble ou facilement identifiable des menaces du jeune con-
added by Richardson J.] trevenant. [Je souligne; les italiques sont du juge
Richardson.]

The court thus explicitly limited the duty to warn  La cour a donc explicitementlifobligation de
to cases in which the danger to a particular victim  mise en garde aux cas dans lesquels le danger pour
was foreseeable. At p. 735, Richardson J. wrote: une victime patediait pevisible. A la

p. 735, le juge Richardsonegrit:

Bearing in mind the ever present danger of parole TRAQUCTION] Ayant a l'esprit le risque constant
violations, we nonetheless conclude that public entities d’'une contravention aux conditioresat®tibiondi-
and employees have no affirmative duty to warn of the tionnelle, nous en vaammsains la conclusion que
release of an inmate with a violent history who has les organismes publics et leurs esmplmyt pas
madenonspecific threats of harm directed at nonspecific d'obligation positive de mise en gar@dela likération
victims. [Emphasis in original.] d'unetenu au passviolent qui a pradfé des menaces

vagues a I’endroit de victimes dont I'identité ne peut
étre établie. [En italique dans l'original.]

In California, the duty to warn was thus restricted  En Californie, I'obligation de mise en garde a donc
to cases in which specific threats of harm weresté limitée aux cas dans lesquels des mena&es pr’

directed against specific victims. cises sont @&dsa I'endroit de victimes @ci-
ses.
This position was reiterated Brady v. Hopper, Ce principe aefé repris dan®Brady c. Hopper,

570 F.Supp. 1333 (D. Colo. 1983). James Brady 570 F.Supp. 1333 (D. Colo. 1983). James Brady
and two others were suing Dr. John Hopper, John  ainsi que deux autres personnes avatenhéntent”
Hinckley’s psychiatrist, in tort for the injuries they  action en responsabitilictuelle contre le
suffered during Hinckley’s attempt to assassinate ' J@hn Hopper, psychiatre de John Hinckley, en
President Reagan. The court dismissed their claim,  raison des blessures gu’ils avaient subies au cours
finding that Hinckley had made no threats upon de la tentative de ce dernier d’assassiesr le pr’
which a duty to warn could be based. Moore J. dent Reagan. La cour ea legjetaction, con-

wrote at p. 1339, “Nowhere in the complaint are  cluant que Hinckley n’avaitergprofiucune

there allegations that Hinckley made any threats = menace susceptible de fonder une obligation de
regarding President Reagan, or indeed that he ever  mise en garde. Le juge dtwitya & 'p. 1339:
threatened anyone.” It was determined that theTRADUCTION] «Il n'est alégleé nulle part dans la

duty to warn did not arise until such time as both  demande que Hinckley @#pnoElque menace

the threat and the possible victim could be identi-  que ce soit contrediglgmt Reagan ni qu'il ait

fied. Something more than a merely speculative  en &gt thenae’quelqu’un.» |l &€ dcidk que

risk of harm to unidentifiable persons was neces- I'obligation de mise en garde ne prenait naissance
sary (at p. 1338): que lorsquiitdit possiblea’la fois de peCiser la

menace et d’identifier la victime potentielle. Il fal-
lait davantage qu’un risque conjectural dejpr”
dice pour des personnes impossilddadentifier @
la p. 1338):
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[Olnce the patient verbalizes his intentions and directsTRAQUCTION] [D]es que le patient verbalise ses inten-
his threats to identifiable victims, then the possibility of  tions et gu'ilggeofiles menacesl’endroit de victimes

harm to third persons becomes foreseeable, and the ther- identifiables, la posEbiiejudice pour des tiers
apist has a duty to protect those third persons from the devievisipié et le tefapeute a I'obligation de les
threatened harm. [Emphasis added.] @get contre le mjudice dont ils sont menes’

[Je souligne.]

The reasons iBrady v. Hopper made it clear Les motifs de I'aret Brady c. Hopper établis- ©7
that the duty to warn should not be interpreted in  saient clairement que I'obligation de mise en garde
such a wide and encompassing manner that ther- ne devait pas faire I'objet d’'unetatterpsi
apists would become responsible for all their largeeefigle que les Hrapeutes seraient tenus
patients’ violent actions. Such a test would be responsables de tous les actes violents commis par
unreasonable and upset the balance between public  leurs patients. Ueriekerit dfaisonnable et
safety and the importance to society of cultivating eecait un d€quilibre entre laeduri€ publique
confidential relationships. Moore J. wrote at et I'importance pour laegodé favoriser les
p. 1339: “In my opinion, the ‘specific threats to  relations confidentielles. Le juge Moecetaa
specific victims’ rule states a workable, reasona- la p. 13B3DPCTION] «Selon moi, laegle des
ble, and fair boundary upon the sphere of a ther-  ‘menaeesses pradféesa I'endroit de victimes
apist’s liability to third persons for the acts of their egises’ @limite de faon pratique, raisonnable et
patients.” (Emphasis added.) equitable la responsabditdu tlerapeutea’I'égard

des tiers pour les actes de ses patients.» (Je sou-

ligne.)

There is much to commend these well-reasoned Ces dcisions amficaines bien motaés ont ©8

American decisions. Yet they lead me to believe  beaucoupedigemNEanmoins, elles m’aement
that two observations should be made. First, it willa faire deux commentaires. Prem@ment, il ne
not always be necessary to identify a specific indi-  sera pas toujtessaire que la victime soit une
vidual as the victim. Rather it may be sufficientto  personmeige. Pour donner naissarad’obli-
engage the duty to warn if a class of victims, such ~ gation de mise en garde, il pourrait suffire qu'une
as little girls under five living in a specific area, is  emgifie de victimes, telle les petites fillaggés
clearly identified. Second, although Moore J.  de moins de cing ans vivant daregiomeparti-
speaks of the patient “verbaliz[ing] his intentions”,  etdi, soit clairement \&&. Deux¢mement, bien
| believe it is more appropriate to speak of a person  que le juge Moore éféssmaé au patient qui
making known his or her intentions. While speech TRAPUCTION] «verbalise ses intentions», je crois
is perhaps the most common means of making  qu’il convient davantage de parler d’'une personne
intentions known, it is certainly not the only man-  qui fait cotrtaaSes intentions. dthe si la parole
ner of indicating a clear intention. It could be est pm-le moyen le plus usuel de faire con-
accomplished soundlessly yet with brutal clarity by i1tneaSes intentions, il reste que ce n’est pas la
thrusting a knife through a photograph of the  seule emani’exprimer une intention claire. La
intended victim. personne pourrait le faire deofa,silencieuse,

mais pourtant avec une clarbrutale, en transper-

cant avec un couteau une photo de la victimeevis”

(b) United Kingdom Decisions b) Les décisions du Royaume-Uni

The leading case in the United Kingdom on bal- Au Royaume-Uni, I'aret de principe sur la mise °
ancing the duty of confidentiality and the duty to  en balance de I'obligation de confidergiatig
disclose isW. v. Egdell, [1990] 1 All E.R. 835 [I'obligation de divulgation eat c. Egdell, [1990]
(C.A). Although the facts differ somewhat from 1 All E.R. 835 (C.A.). Bien que les faits soient
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this case, enough similarities exist to make the rea-  quelque perediff" de ceux de la gménte
soning set out in the two concurring judgments  affaire, il existe suffisamment de similitudes pour
helpful to the considerations that must be givento  que le raisonnement suivi dans les deux motifs de
the case at bar. In that case W. pled guilty to man-  jugement concordants soit utile pour I'examen des
slaughter after committing a series of killings. Asa  questions dont il faut tenir compte escd'esp’
result of a finding of diminished responsibility he  Dans cette affaire, W. avaieptaigipable relati-
was confined to a mental institution. Ten years venaedes accusations d’homicide involontaire
later, he applied pursuant to the appropriate regula-  coupalde apoir commis uneege d’assassi-
tions for a conditional discharge, or a transfer to a  nats. Par suite d’'une conclusion de responsabilit”
regional secure unit. To this end, through his solic- era#ié, il aet interr€ dans uretablissement psy-
itors, W. consulted Dr. Egdell, a psychiatrist, who chiatrique. Dix ans plus tard, il a densand’le
was to report on his mental state. His report did noteginné du eglement applicable, sa étdtion con-
support W.’'s application for transfer. Rather he  ditionnelle ou son trarsfent centre de garde
expressed grave concerns regarding W.’s lack ofegiorial. A cette fin, il a consuét’le psychiatre
remorse and his continuing interest in homemade  Egdell, qui ef®aibhtact” par ses avocats pour
bombs and fireworks. As a result, W. withdrew hisetablir un rapport sur soetdt mental. Le rapport
application. du DEgdell nétait pas favorabla 5a demande de

transfert. Le psychiatre s'est phutdit ext€me-

ment peEoccu@ par son manque de remords et par

son inErét persistant pour les bombes artisanales et

les pEces pyrotechniques. En censence, W. a

retire sa demande.

Shortly thereafter, Dr. Egdell telephoned the tri- Peu de temps ags, le D Egdell a €léphore au
bunal that was to review W.’s application to ask tribunal qui devait entendre la demande de W.
whether it had received a copy of his report. He  pour savoir s'il aaitiiee copie de son rapport.
learned that it had not and that the application had Il a appris queetat rpas le cas et que la
been withdrawn. He telephoned W.’s solicitors for ~ demande aet@iteti€e. Il a €léphore aux avo-
permission to forward his report to the assistant cats de W. pour demander I'autorisation de trans-
medical director of the hospital in which W. was  mettre son rapport au directelicainadjoint de
incarcerated and was refused. Nonetheless, opithl ai W. était incareré, ce qui lui aeté
Dr. Egdell forwarded his report to the hospital, refuSéla n'a pas erapfe le D Egdell de trans-
which then forwarded it to the Home Office. Both  mettre son ragpbhdpital, qui en a par la suite
of these copies were sent without W.’s permission  eawm€ copie ablome Office. Ces deux copies
or knowledge. du rapport oetg” envoges sans l'autorisation de

W. eta son issu.

By chance, several days later W.’s file was due Le hasard a voulu que dans les jours qui ont
for a three-year review under tidental Health  suivi, le dossier de W. fasse I'objet de I'examen
Act. It was then that his solicitors learned that triennalpmar laMental Health Act. C’esta ce
Dr. Egdell’'s report had been forwarded to the hos-  moment que ses avocats ont appris que le rapport
pital. W. began proceedings, seeking an injunction  duiE@dell avaitet transmisa I'hdpital. W. a
to prevent the mental health review tribunal from  emtate$ proedures pour obtenir une injonction
disclosing or considering Dr. Egdell's report, for  interdisant au tribunaledsion en maére de
san€ mentale de divulguer ou d'examiner le rap-
port du D Egdell, ordonnant que toutes les copies
du rapport lui soient remises et lui accordant des
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the delivery of all copies of the report to him, and  dommageséist’en raison du manquemest °
for damages for breach of the duty of confidence.  I'obligation de confideatialit”

In their concurring judgments, Sir Stephen Dans leurs motifs concordants, leegident sir 72
Brown P. and Bingham L.J. affirmed the trial  Stephen Brown et le lord juge Bingham ont con-
judge’s ruling dismissing W.’s suit. Bingham L.J.  fienfd dEcision du juge de prestié instance qui
said at p. 848, “[T]he law treats such duties [of avait edjection de W. Le lord juge Bingham a
confidentiality] not as absolute but as liable to be  alita p. 848: TRADUCTION] «[L]a loi ne consi-
overridden where there is held to be a strongerere pas de telles obligations [de confidengdlit”
public interest in disclosure”. Both justices agreed  comme absolues mais cetamesusceptibles
with the trial judge that the threshold for disclosure etd"€carEes lorsqu'il est jug” que lingrét
was met. The harm that could result if W.’s mental  public est mieux servi par la divulgation». Les
illnesses were not adequately recognized and  deux juges partageaient I'opinion du juge de pre-
treated was serious, and the displacing of doctor- ereministance selon lequel il avaié ‘satisfait au
patient confidentiality was justified in light of the  eni€ minimal requis pour la divulgation. Legpr”
existing circumstances. The fact that W. had judices susceptitdee d¢duss si les maladies
already committed murder was obviously signifi-  mentales de Wtaient pas traes de fagn
cant. Sir Stephen Brown P. wrote at p. 846: appeegiaient graves, de sorte que la suppres-

sion du caraefrre confidentiel des communications
entre le nedecin et son patiemtdit justifiéea la
lumiere des circonstances. Le fait que W. avait
déja commis un meurtre evidemment beaucoup
joué. Le pesident sir Stephen Brownegrit, a la

p. 846:

The balance of public interest clearly lay in the  TRADUCTION] L'int'erét public fait clairement pencher
restricted disclosure of vital information to the director la balanceottude la divulgation restreinte de rensei-
of the hospital and to the Secretary of State who had the gnements cruciaux au directeitdedtrdu seer’
onerous duty of safeguarding public safety. taitetal qui devait s’acquitter de la lourde mission de

protéger la scurigé publique.

In this case the number and nature of the killings by En desple nombre et la nature des assassinats
W must inevitably give rise to the gravest concern for commis par W ne pouvaient manquer de susciter les
the safety of the public. plus vives ingtudes pour laegurié du public.

In the United Kingdom the duty on a doctor not Au Royaume-Uni, I'obligation de confidentiadit” 73
to disclose is never absolute. Further, the duty to  d’adeuin n’est jamais absolue. De plus, I'obli-
disclose must be evaluated in the context of the  gation de divulgatioretda#valige selon les
existing circumstances and the specific facts  circonstances et les faits particuliers de I'affaire.
presented.

C. The Public Safety Exception and Solicitor-  C. L’exceptionrelative ala securité publique et le
Client Privilege privilege du secret professionnel de I’ avocat

The foregoing review makes it clear that even |l ressort clairement de 'examen quiepgde '
the fundamentally important right to confidential- quem& le droita’ la confidentialg; pourtant
ity is not absolute in doctor-patient relationships, = fondamentalement important, n'est pas absolu
and it cannot be absolute in solicitor-client rela-  lorsqu’il s’agit des communications enteelde m”
tionships:Solosky, supra. When the interest in the  cin et son patient et qu’il ne petrel'Torsqu'il
protection of the innocent accused and the safety  s’agit des communications entre I'avocat et son
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of members of the public is engaged, the privilege  cligsibsky, précitt. Quand il y va de la protec-
will have to be balanced against these other com-  tion de I'adcnscent et de laeeslrig publique,
pelling public needs. In rare circumstances, these le @gwidoitetre pee au regard de ces autres
public interests may be so compelling that the  besoinerieyX du public. Dans de rares cas, ces
privilege must be displaced. Yet the right to pri- emts du public seront si inepeux que le privi-
vacy in a solicitor-client relationship is so funda- egé devraefre écar€. Néanmoins, le droia ‘la
mentally important that only a compelling public  confidentialités communications entre I'avocat
interest may justify setting aside solicitor-client et son client est d’'une importance si fondamentale
privilege. que seul un iatét public imgrieux est susceptible
de justifier la mise 1'ecart du secret professionnel
de l'avocat.

Danger to public safety can, in appropriate cir- La mise en pfil de la gcurig publique peut,
cumstances, provide the requisite justification. Itis  lorsque les circonstancestgntpjistifier cette
significant that public safety exceptions to the  n@déecart. Il estel€lateur que 'ensemble des
solicitor-client privilege are recognized by all pro-  corporations professionnelles juridiques au Canada
fessional legal bodies within Canada. See, for  reconnaissent I'existence d’exceptions ralatives °
example, chapter 5, s. 12, of the British Columbia eleus® publique au privdge du secret profes-
Professional Conduct Handbook: sionnel de I'avocat. Voir, par exemple, l'art. 12 du

chapitre 5 duProfessional Conduct Handbook de
la Colombie-Britannique:

[TRADUCTION]

Disclosure to prevent a crime Divulgation visant & empécher la perpétration d’un
crime

12. A lawyer may disclose information received as a 12. L’avocat peut divulguer des renseignements qu'il a
result of a solicitor-client relationship if the lawyer cus,dans le cadre d'une relation avocat-client s'il
has reasonable grounds to believe that the disclo- a des motifs raisonnables de croire que la divulga-
sure is necessary to prevent a crime involving death tion exsisgaire pour eraphier la perngtration
or serious bodily harm to any person. d’'un crime susceptible dieetrdd mort ou des
blessures graves.

See as well the even broader Rule 4.11 of the Law  edgilEment laagle 4.11 duCode de déontolo-
Society of Upper CanadaBrofessional Conduct  gie du Barreau du Haut-Canada, qui est encore
Handbook. plus large.

Quite simply society recognizes that the safety La socEt reconnd” tout simplement que la
of the public is of such importance that in appro- ecwsig publique regf une telle importance que,
priate circumstances it will warrant setting aside  lorsque les circonstancegte€gtpelle justifiera
solicitor-client privilege. What factors should be la méséécart du secret professionnel de I'avo-
taken into consideration in determining whether  cat. De quels facteurs doit-on tenir compte pour

that privilege should be displaced? eteminer s'il fautetarter ce privége?
(1) Determining When Public Safety Out- (Leefmination des cas uo’la <curig
weighs Solicitor-Client Privilege publigue aesfance sur le privéige du

secret professionnel de I'avocat

There are three factors to be considered: First, is Il faut examiner trois facteurs: presnément,
there a clear risk to an identifiable person or group  une personne ou un groupe de personnes identi-
of persons? Second, is there a risk of serious bod- fiables sont-elles clairemee¢sxposdanger?
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ily harm or death? Third, is the danger imminent?  Demdment, risquent-elles alifeé gravement

Clearly if the risk is imminent, the danger is blssou diire ti€es? Troigmement, le danger

serious. est-il imminent? Manifestement, si le danger est
imminent, le risque eskeseux.

These factors will often overlap and vary in Ces facteurs se chevauchent souvent et ledf?
their importance and significance. The weight to  importance et leuggpudrieront. Le poids qu'il
be attached to each will vary with the circum-  faut leur attribiegeddra des faits de chaque
stances presented by each case, but they all must  affaire, mais il faudra les examiner tease De m”
be considered. As well, each factor is composed of  chacun d’es&mi€ divers aspects et, comme les
various aspects, and, like the factors themselves, facteurs emaresntes aspects peuvent se che-
these aspects may overlap and the weight to be  vaucher et le poids deveine latiribe” ddpen-
given to them will vary depending on the circum-  dra des circonstances de chaque affaine. N’
stances of each case. Yet as a general rule, if the  moirsglengérale, pour que le privge soit
privilege is to be set aside the court must find thaecar€, le tribunal doit conclure qu'une personne
there is an imminent risk of serious bodily harm or ~ ou un groupe identifiable esteexpwsdanger
death to an identifiable person or group. imminent de blessures graves ou de mort.

(a) Clarity a) La clarté

What should be considered in determining if Quelseléments faut-il examiner pouetérminer 79
there is a clear risk to an identifiable group or per-  si une personne ou un groupe identifiable est clai-
son? It will be appropriate and relevant to consider  rement egpas danger? Il convient d’examiner
the answers a particular case may provide to the €psnses qu'une affaire dozm’peut apporter
following questions: Is there evidence of long  aux questions suivantes: Y a-t-il des preuves d’'une
range planning? Has a method for effecting the  planificaidong terme? Une atfiode de mise
specific attack been suggested? Is there a prior his-  en ceuvre de l'attaquee [djetleeté envisa-
tory of violence or threats of violence? Are the ee@ Existe-t-il des amtédents violents ou des
prior assaults or threats of violence similar to that menaces de violence ongjalietedproErées?
which was planned? If there is a history of vio- Les agressions ou les menaces de viokence ant’
lence, has the violence increased in severity? Is the  rieures sont-elles sensbtables qui sont pro-
violence directed to an identifiable person or group egs? S’il y a des amtedents violents, la vio-
of persons? This is not an all-encompassing list. It  lence s’est-elle accrue? La violence estadle dirig”
is important to note, however, that as a general rule  contre une personne ou un groupe de personnes
a group or person must be ascertainable. The req- identifiables? Il ne s’agit pas d'une liste exhaus-
uisite specificity of that identification will vary tive. Il importe de noter cependant quégmher’
depending on the other factors discussed here. erérgle, il faut pouvoietablir I'identi# de la per-

sonne ou du groupe @sle dege de pecision de
l'identification variera selon les autres facteurs
mentionrEs ici.

The specific questions to be considered under Les questions particeies devanette exami- &0
this heading will vary with the particular circum- e&s sous cette rubriqueepEndront des faits
stances of each case. Great significance might, in  pr@resaque affaire. Dans certains cas, une
some situations, be given to the particularly clear  grande importance petngagicCordéa I'iden-
identification of a particular individual or group of tification partiesément pecise de la victime
intended victims. Even if the group of intended  choisie, que ce soit une personne ou un groupe.
victims is large considerable significance can be enM’si le groupe est nombreux, on peut accorder
given to the threat if the identification of the group  beaucoup d’importanaenenace si I'identifica-
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is clear and forceful. For example, a threat, put for-  tion du groupe esis@ret frappante. Par
ward with chilling detail, to kill or seriously injure  exemple, la menace, eg@awiec force atails

children five years of age and under would have to  peu rassurants, de tuer ou de blesser gravement des

be given very careful consideration. In certain cir-  enfatgss "de cing ans ou moins devraire
cumstances it might be that a threat of death  présedu efieux. Dans certains cas, il se pour-
directed toward single women living in apartment  rait qu'une menace de moreedidghtre les
buildings could in combination with other factors  femmetbataires vivant dans des immeubtes °

be sufficient in the particular circumstances to jus-  logements puisse, fidtautres facteursstre
tify setting aside the privilege. At the same time, a  suffisante, compte tenu des faits particuliers de
general threat of death or violence directed to eve-  I'affaire, pour justifier laanigeart du privi-

ryone in a city or community, or anyone with egkE. Tout comme il se peut qu'une menagssg’
whom the person may come into contact, may be rale de mort ou de violeraégadféndroit de

too vague to warrant setting aside the privilege.  I'ensemble des habitants d’'une ville ou d'une col-
However, if the threatened harm to the members of  leetioit” dirigge contre tous ceux que la per-

the public was particularly compelling, extremely  sonne pourra croiser soit trop vague pour justifier
serious and imminent, it might well be appropriate  la naséecart du priviege. Cependant, si la

to lift the privilege. See in this regargdell,  menace de pjludice dirigge contre la masse de la
supra. All the surrounding circumstances will have  population est pasiertient impfative, exte-
to be taken into consideration in every case. mement grave et imminente, la hésart du

privilege pourrait bieretfe justifée. Voira ce
sujet, Edgell, précitt. Toutes les circonstances
devrontétre prises en congdhtion dans chaque
affaire.

In sum, the threatened group may be large but if Bref, le groupe menac’peut etre nombreux,
it is clearly identifiable then it is a factor — indeed = mais s'il est identifiable clenf@gcise, c’est un
an essential factor — that must be considered facteur — un facteur essentiel en fait — qu'il faut
together with others in determining whether the  prendre en @atii parmi d'autres pour
solicitor-client privilege should be set aside. A test etedminer si le secret professionnel de I'avocat
that requires that the class of victim be ascertaina- atoite€targ. Le recoursa’un criere exigeant
ble allows the trial judge sufficient flexibility to  que la egbrie des victimes puisstré dtermi-
determine whether the public safety exception hasee adnne au juge de prerg instance suffisam-

been made out. ment de souplesse pegidét si I'application de
I'exception relativea’la €curig publique est justi-
fiee.
(b) Seriousness b) La gravité

The “seriousness” factor requires that the threat La «gravi€» renvoiea’une menace telle que la
be such that the intended victim is in danger of victimeeaissque dire tee ou de subir des
being killed or of suffering serious bodily harm.  blessures graves. Bon nombre de ceux qui ont des
Many persons involved in criminal justice pro- enklés avec la justice criminelle ont commis des
ceedings will have committed prior crimes or may  crimes dans le pasgéuvent projeter d’en com-
be planning to commit crimes in the future. The  mettre. La divulgation de crimespesjetituels
disclosure of planned future crimes without an ele-  ne comportant ai@uerit de violence ne cons-
ment of violence would be an insufficient reason to  tituerait pas un motif suffisant goaunter” le
set aside solicitor-client privilege because of fears  secret professionnel de I'avocat au noetuae la s’
for public safety. For the public safety interest to e ptiblique. Pour que l&suri€ publique ait -
be of sufficient importance to displace solicitor- eante sur le secret professionnel de I'avocat, il
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client privilege, the threat must be to occasion  doit s’agir d'une menace de blessures graves ou de
serious bodily harm or death. mort.

It should be observed that serious psychological Il convient de faire remarquer qu’une blessuré?
harm may constitute serious bodily harm, as this  psychologique grave peut constituer une blessure
Court held inR. v. McCraw, [1991] 3 S.C.R. 72, at  grave, comme notre Cour Egidd” dansR. c.

p. 81: McCraw, [1991] 3 R.C.S. 72a la p. 81:

So long as the psychological harm substantially inter- Dans la meaula lniessure psychologique nuit de

feres with the health or well-being of the complainant, it migEnimportantea la sarg” ou au bierefre du plai-

properly comes within the scope of the phrase “serious gnant, elle s'iagaste titre dans le cadre de I'ex-

bodily harm”. There can be no doubt that psychological pression «blessures graves». Il n’y a aucun doute qu’une
harm may often be more pervasive and permanent in its blessure psychologique peut souvent avoir des effets
effect than any physical harm. plusrgtrants et permanents qu’une blessure physique.

(c) Imminence ¢) L'imminence

The risk of serious bodily harm or death must be Le danger de blessures graves ou de mort ddit
imminent if solicitor-client communications are to etré imminent pour que les communications entre
be disclosed. That is, the risk itself must be seri-  I'avocat et son client soient derslgD’est-
ous: a serious risk of serious bodily harm. The dire que le risqueelmierdoitetre €rieux: un
nature of the threat must be such that it creates a  rigyigens’de blessures graves. La nature de la
sense of urgency. This sense of urgency may be  menacetrdotelle qu’elle inspire un sentiment
applicable to some time in the future. Depending  d'urgence. Ce sentiment d'urgence peut se rappor-
on the seriousness and clarity of the threat, it will aam  moment quelconque dans I'avenir. Selon
not always be necessary to impose a particular la gratita clag de la menace, il ne sera pas
time limit on the risk. It is sufficient if there is a  toujoursceSsaire qu'uneatai p€cis soit fix. Il
clear and imminent threat of serious bodily harm  suffit qu'il y ait une menace claire et imminente de
to an identifiable group, and if this threat is made  blessures gravesedir@jitre un groupe identi-
in such a manner that a sense of urgency is created.  fiable et que cette menace soit faiterela mani’
A statement made in a fleeting fit of anger will  inspirer un sentiment d'urgence. éhiaration
usually be insufficient to disturb the solicitor-client  faite dans urscie care ne seraegéralement
privilege. On the other hand, imminence as a fac- pas suffisante pouedhiee au secret profes-
tor may be satisfied if a person makes a clear threat  sionnel de l'avocat. Par contre, il peut y avoir
to kill someone that he vows to carry out three  imminence si une personne menace en termes
years hence when he is released from prison. If  clairs de tuer quelgu’'un et qu'elle jure de mettre
that threat is made with such chilling intensity and  cette meaa&€écution dans trois ana,sa sortie
graphic detail that a reasonable bystander would be  de prison. Si cette menaceeest pr@&fCc un
convinced that the killing would be carried out the  acharnement peu rassurant et un foisonnement de
threat could be considered to be imminent. Immi- etad$ qui font qu’'un passant raisonnable serait
nence, like the other two criteria, must be defined  convaincu que le meurtre aura lieu, la menace
in the context of each situation. pourraite’ considiée comme imminente. L'im-

minence, comme les deux autresesss, doitetre
définie selon le contexte de chaque affaire.

In summary, solicitor-client privilege should En ésun, le secret professionnel de I'avocat né®
only be set aside in situations where the facts raise  dewradcare que dans les cas tes faits font
real concerns that an identifiable individual or eeltément craindre qu’'une personne ou un groupe
group is in imminent danger of death or serious identifiable soit exgpasi danger imminent de
bodily harm. The facts must be carefully consid-  mort ou de blessures graves. Les faitsedmvent ~
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ered to determine whether the three factors of seri-  exanaitiéntivement pouetErminer si les trois

ousness, clarity, and imminence indicate that the  facteurs, soit laegravitlar€” et I'imminence,

privilege cannot be maintained. Different weights  montrent que le ggivihie peugtfe maintenu.

will be given to each factor in any particular case. = Chaque cas particulier dictera le poids qu'il faut

If after considering all appropriate factors it is  attribaechacun de ces facteurs. Si, espexa-

determined that the threat to public safety out- men de I'ensemble des facteurs pertinents, il est

weighs the need to preserve solicitor-client privi-etabli que la menace contre lacsfig publique

lege, then the privilege must be set aside. When it  I'emporte suedessi#” de peserver le secret

is, the disclosure should be limited so that it professionnel de I'avocat, ce dernier daitralors ~

includes only the information necessary to protececar€. Lorsque c’est le cas, la divulgation detite”

public safety. See in this respebtescOteaux, limitee aux renseignementsagssairea la protec-

supra, at p. 891. tion de laesurig publique. Voira ce sujet
Descoteaux, précité, a la p. 891.

(2) Extent of Disclosure (2Etendue de la divulgation

The disclosure of the privileged communication La divulgation des communications prgées
should generally be limited as much as possible.  par le gg&vibdoit en gréral étre aussi limié
The judge setting aside the solicitor-client privi-  que possible. Le jugeaprie le secret profes-
lege should strive to strictly limit disclosure to  sionnel de I'avocat doit s’efforcer de limiter stric-
those aspects of the report or document which  tement la divulgation aux aspects du rapport ou du
indicate that there is an imminent risk of serious  documenteg@iant le danger imminent de bles-
bodily harm or death to an identifiable person or  sures graves ou de mort auquel estiarpoe-
group. In undertaking this task consideration  sonne ou un groupe identifiable. En s’acquittant de
should be given to those portions of the report  cetthd; il doit tenir compte des parties du rap-
which refer to the risk of serious harm to an identi-  port portant sur le dangereflaige” grave
fiable group; that the risk is serious in that it auquel est exposgroupe identifiable, du fait
involves a danger of death or serious bodily harm;  qu'il s’agit d'un risqueux’ parce qu'il est
and that the serious risk is imminent in the sense  question d’'un danger de mort ou de blessures
given to that word in para. 84 above. The require-  graves et de soregaiagninent au sens dan’
ment that the disclosure be limited must be emphaa ce mot au par. 84 ci-dessus. |l convient d’insister
sized. For example, if a report contained refer- sur émesSik” de limiter la divulgation. Par
ences to criminal behaviour that did not have an  exemple, si le rappoetfdaéincea une conduite
imminent risk of serious bodily harm but dis- criminelle qui n’expose pers@ne danger
closed, for example, the commission of crimes of  imminent de blessures graveswlaisdisons,
fraud, counterfeiting or the sale of stolen goods, Ila commission d’'une fraude, d’'une contiaia,
those references would necessarily be deleted. la vente de biessilveErait atessaire de sup-

primer ces passages.

D. Application of the Public Safety Exception to  D. Application de I’ exception relative a la sécurité
Solicitor-Client Privilege to the Case at Bar publique au privilege du secret professionnel
de I'avocat dans le cadre de |a présente affaire

(1) Clarity (1) La clar¢

Would a reasonable observer, given all the facts Compte tenu de I'ensemble des faits pour les-
for which solicitor-client privilege is sought, con-  quels est inwtpisecret professionnel de I'avo-
sider the potential danger posed by Mr. Jones to be  cat, l'observateur raisonnable, jugerait-il clair,
clear, serious, and imminent? The answer must, |  grave et imminent le danger potentiel &ue repr’
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think, be
Dr.

in the affirmative. According to
Smith’s affidavit, the plan described by

sente M. Jones? Je crois qupdaseé doiefre
affirmative. Selon I'affidavit duSith, le plan

Mr. Jones demonstrated a number of the factorsecridpar M. Jones comportait certains des fac-

that should be considered in determining the clar-
ity of the potential danger. They are the clear iden-
tification of the victim group, the specificity of

teurs qui datenexamins pour dterminer la
eldu'danger potentiel. Il s’agit de l'identifica-

tiongmise du groupe des victimes, de lecf

method, the evidence of planning, and the prior e d#’la rethode, de la preuve d’'une planification

attempted or actual acts that mirror the potential
act of threatened future harm.

et de tentatives ou d’actdasuastiefttant le

eprdice susceptible dtfe caus’si la menace est

misea exécution.

It is apparent that Mr. Jones had planned in A n’en pas douter, M. Jones avait plamifians

considerable detail attacks on prostitutes on
Vancouver’s Downtown Eastside. He had gathered
materials together that he planned to use to achieve
his ultimate goal of forcing a prostitute to become
his “sex slave” before killing her. He had arranged
for vacation time from his job and had modified
his basement apartment to ensure that no one else
could enter. Mr. Jones had proceeded so far as to
take rope and duct tape with him and had planned
to shoot the intended victim in the face to obliter-
ate her identity. Perhaps most important, he had
called the initial assault to which he pled guilty a
“trial run”. These factors should be considered
together with Dr. Smith’s diagnosis of Mr. Jones,
namely that he suffered a paraphiliac disorder with
multiple paraphilias (in particular, sexual sadism),
personality disorder with mixed features, and some
antisocial features and drug abuse difficulty. The
original planning and the prior attack on a prosti-
tute emphasize the potential risk of serious bodily
harm or death to prostitutes in the Downtown East-
side of Vancouver.

88

leurs moindreslsddes agressions contre des
presstudans la partie est du centre-ville de
Vancouver. |l avait resksmibjets qu'il -
voyait utiliser pour atteindre son objectif ultime
d'obliger une prestdudevenir son «esclave
sexuelle» avant de la tuer. Il avait pris des jours de
e ebragait modif”son appartement en sous-sol
coe fgye personne d’autre ne puisse y entrer.
Monsieur Jaiad s8€me procug de la corde
et du rubaesifdbn toile, et il avait pvu tirer
au visage de la vastamwélle afin d’effacer
son idenkitlit peuefre encore plus important, il
avait geatifiessai» la premie agression qui a
manson plaidoyer de culpabdit’Ces facteurs
doietnaet Examias en e temps que le dia-
gnodtabli par le D Smith a I'egard de
M. Jones, soit que ce daitiattéint de per-
version sexuelle avec paraphilies multiples (en par-
ticulier, le sadisme sexuel), de troubles de la per-
somnalitec caraetistiques mixtes, dont des
canatijues antisociales, et qu'il avait un pro-

bime de consommation de drogue. La planifica-

tion initiale ainsi que l'agression amiéure com-
misea I'endroit d’'une prostiteé mettent en relief

le danger de blessures graves ou de mort auquel
sont exposés les prostiees de la partie est du
centre-ville de Vancouver.

Although Mr. Jones attempted to explain his Monsieur Jones a tent’expliquer qu'il n'avait

failure to seek treatment for fear of a longer sen-
tence and the danger he would be exposed to in
prison, this does not affect the gravity of the
threatened attack on prostitutes. The combination
of the factors referred to in the paragraph above
meets the standard of clarity necessary to set aside
solicitor-client privilege. The potential victim or

89

pas desmansliivre un traitement parce gu'il
craignait de se voir infliger une peine plus longue
atiei"en danger en prison, mais cela n'amoin-

drit pas la gdwit’agression proje¢ sur des
presitu’La conjugaison des facteurs men-
etiateris le paragrapheepgfent satisfaia la

norme de @artquise pouecarter le secret pro-
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group of victims is identifiable. Mr. Jones had fessionnel de I'avocat. La victime ou le groupe de
already acted once in committing the crime for  victimes potentielles est identifiable. Monsieur
which he is waiting to be sentenced. It is clear that  JonesegstpdsSe” aux actes en commettant le
he intended to act again. The risk of serious bodily  crime pour lequel il attend de recevoir une peine. Il
harm or death was readily apparent and the group ewderit qu’il avait I'intention deeacidiver. Le
of victims was readily identifiable. The harm  danger de blessures graves ou deaiéxtident
potentially caused was of the utmost gravity. et le groupe des victtaésfdcilement identi-

fiable. Le pgjudice susceptible etfe caus’était

de la plus exefne gravie.

(2) Seriousness (2) La graeit”

The seriousness of the potential harm, a sexually La gravig du pegjudice potentiel, soit un meur-
sadistic murder, is clearly sufficient. The fact that tre empreint de sadisme sexuel, est sans I'ombre
Mr. Jones has after careful and detailed planning  d'un doute suffisante. Le fait que M. Jejges a d”
already committed an assault upon a prostitute =~ commis une agression sur uneerasttadite
supports the finding that the potential harm caused  d’'une planificatiticuiguse, appuie la conclu-
would be extremely serious. sion que lejpdice susceptible etfe caus’serait

extémement grave.

(3) Imminence (3) L'imminence

The most difficult issue to resolve is whether the La question la plus difficila trancher est celle
risk of serious bodily harm can be termed “immi-  de savoir si le danger de blessures graet® peut ~
nent”. Mr. Jones was arrested on September 17, qudlfimminent». Monsieur Jones& argte
1996, for the assault he had committed three days le 17 septembre 1996 pour les voies de fait aux-
earlier. He consulted Dr. Smith on July 30, 1997.  quelleseilait’livré trois jours auparavant. Il a
Dr. Smith contacted Mr. Jones’s counsel the fol- coasué” D Smith le 30 juillet 1997. Le
lowing day to inform him that, in Dr. Smith’s r[3mith a contaetl'avocat de M. Jones le lende-
opinion, Mr. Jones was a dangerous individual.  main pour lui dira goh avis, M. Jonestdit
About three months later, some 14 months after = dangereux. Environ trois mois plus tard, soit
Mr. Jones’'s arrest, Dr. Smith telephoned quelque 14 moésdprrestation de M. Jones, le
Mr. Jones’s counsel again and learned that his ™ Smith a appe&a nouveau I'avocat de ce dernier
(Dr. Smith’s) concerns would not be addressed in et a appris que setudqgi(celles duTsmith)
the sentencing hearing. He then began these legal ne seraient pas prises era d@ugience de
proceedings. Mr. Jones has been in custody sinceeterrdination de la peine. Il a alors inetas pe-
December 15, 1997, pursuant to the order of sentesequoes. Monsieur Jones esetatiu
Henderson J. Mr. Jones was thus at liberty from  depuis ledénthre 1997, confoenienta I'or-
September 14, 1996, to December 15, 1997, a  donnance rendue par le juge Henderson le 12
period of almost 15 months. During that time he ecathbre. Monsieur Jones se trouvait donc en
did not carry out his plan to attack and kill another  libedl 14 septembre 1996 au 1Bcefmbre
prostitute. Moreover, Mr. Jones has not carried out 1997, soit pendargnioaepde presque 15 mois.
a series of attacks over a period of time, which  Au cours de aaitEdp, il n'a pas mia excu-
would lead to the conclusion that another attack  tion son projet d’'attaquer et de tuer une autre pros-
was imminent. He has been charged and convicted eetith surplus, M. Jones ne s’est pali/tine
of only one incident. exie d’agressions au cours d’'uneripde dongeé,
ce qui aurait amena conclurea’ 'imminence
d’'une autre agression. Il ng&" accus’et dclag
coupable qu'I'egard d'un seuévénement.
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No evidence was adduced as to whether Aucunélément de preuve n'a produit sur la 92
Dr. Smith considered that a future attack was  question de savoir $iSenith estimait qu’une
imminent. It is noteworthy that, first, he waited  nouvelle agressiait imminente. Il faut d'abord
over three months to contact Mr. Jones’s counsel.  mentionner qu’il a attendu plus de trois mois avant
Second, there is no evidence that he believed it de communiquer avec l'avocat de M. Jones.
was probable Mr. Jones would commit a serious  Ensuite, rien dans la preuve n’'indique qu'’il croyait
attack in the near future. Yet it must be probable que M. Jones commettrait une agression
remembered that Dr. Smith did take it upon him-  grave dans un proche avenir. Il faut pourtant se
self to call Mr. Jones’s counsel regarding the sen-  souvenir qué $midh a appel’de son propre
tencing hearing. Even more significantly, chefl'avocat de M. Jones concernant 'audience de
Dr. Smith undertook these proceedings so that hiseterdiination de la peine. Fait plus important
report and opinion might be considered in the  encore! Bnith a entrepris les @séntes prae’
sentencing of Mr. Jones. dures afin que son rapport et son opinion puissent

étre pris en consatation pour dferminer la peine
de M. Jones.

There are two important factors that indicate Deux facteurs importants indiquent que la%°
that the threat of serious bodily harm was indeed  menace de blessures emvesfféctivement
imminent. First, Mr. Jones admitted that he had imminente. En premier lieu, M. Jonesea avou’
breached his bail conditions by continuing to visit  avoir contrevenu aux conditions decisdidib”
the Downtown Eastside where he knew prostitutes  sous caution en continuant de se rendre dans la
could be found. Second, common sense would partie est du centre-ville de Vaneoilsavait
indicate that after Mr. Jones was arrested, and que se trouvaient desgqeesfin’second lieu,
while he was awaiting sentence, he would have le simple bon sens veuessaprarrestation et
been acutely aware of the consequences of his avamtdandhation de sa peine, M. Jones soit
actions. This is of particular significance in light of  extdment conscient des cegsences de ses
his fear of being attacked while he was in jail. actes. Cela est panteoaknt vraala lumere de

sa crainte de se faire attaquer alors getdit en
prison.

Let us assume that the evidence as to imminence Tenons pour acquis que la preuve relative atf*
of the danger may not be as clear as might be  esearhminent du danger n’est pas aussi claire
desired. Nonetheless, there is some evidence of que ce que l'on pourrait souhaiter. leariste n”
imminence. Furthermore, the other factors pertain-  moinssldesents de preuvetablissant I'immi-
ing to clarity, the identifiable group of victims, and  nence. De plus, exardans leur ensemble, les
the chilling evidence of careful planning, when  autres facteurs, soit l&,clargroupe des vic-
taken together, indicate that the solicitor-client times identifiables et la preuve peu rassurante
privilege must be set aside for the protection of  d'une planificatieticmiéuse, indiquent que le
members of the public. secret professionnel de l'avocat etoét €cart

pour la protection du public.

The judge of first instance very properly limited Le juge de preneife instance a eu raison de limi-2°
disclosure of Dr. Smith’'s affidavit to those por- ter la divulgation de l'affidavit dus@ith aux
tions of it which indicated that there was an immi-  passages indiquant gu'il y avait un danger immi-
nent risk of death or serious bodily harm to an nent de mort ou de blessures graves pour un
identifiable group comprising prostitutes located in  groupe identifiable camstés prostiteés de la
the Downtown Eastside of Vancouver. In light of  partie est du centre-ville de Vancolvéa.
these conclusions, the solicitor-client privilege lamide ces conclusions, le secret professionnel
attaching to Dr. Smith’s report, to the extent pro- de I'avocaegeant le rapport du'[3mith, dans
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vided by the order of Henderson J., must be set la mesawagpar I'ordonnance rendue par le
aside. juge Henderson, datré écart.

E. Appropriate Procedures to Adopt E. La conduite a tenir

Dr. Smith chose to bring a legal action for a dec- Le D' Smith a choisi d’'intenter une action pour
laration that he was entitled to disclose the infor-  obtenir un jugenemtardnt qu'il avait le droit
mation he had in his possession in the interests of  de divulguer les renseignementstenaiit @t
public safety. However, this is not the only manner  ce, danefintde la scurig¢ publique. Cepen-
in which experts may proceed. Although it is true  dant ce n'est pas la seole font peuvent
that this procedure may protect the expert from  guec’les experts. Bien qu'il soit vrai que cette
legal consequences, there may not always be time eguoe peut pregjer I'expert contre des cans’
for such an action. In whatever action is taken by  quences juridiques, on n’a pas toujours le temps de
the expert, care should be exercised that only that egdevainsi. Quelle que soit I'action inteatpar
information which is necessary to alleviate the I'expert, il faut toujours vailr que soit seule
threat to public safety is revealed. divudgulinformation mcessaire pour faire dis-

parafre la menace pour leesurig publigue.

It is not appropriate in these reasons to consider Il ne convient pas dans lesegents motifs
the precise steps an expert might take to prevent  d’examiner les mesgissspgue pourrait pren-
the harm to the public. It is sufficient to observe  dre un expertgloigner les risques degjudice
that it might be appropriate to notify the potential  auxquels est eXpgsiblic. Qu’il suffise de dire
victim or the police or a Crown prosecutor, que, selon les circonstances pendieudié I'af-
depending on the specific circumstances. faire, il pouetait 6pportun de pxenir la vic-

time potentielle, la police ou le mings€ public.

F. The Lifting of the Publication Ban F. La levée de I’ ordonnance de non-publication

Henderson J. was concerned that, because of theLe juge Henderson redoutait, en raison de la
nature of these proceedings, the protection offered  nature dedanpe” instance, que la publication
by solicitor-client privilege would be improperly qmatuge des dfails de la @Sente affaire ne
and irretrievably lost by premature publication of fasse disjpparde f@pn intempestive et iermgé-
the details of this case. As a result, he sealed the  diable la protection offerte par le secret profession-
file. The British Columbia Court of Appeal contin-  nel de I'avocat. En equshce, il a ordomenla
ued the order for sealing the file. The same order = mise sousssdalidossier. La Cour d'appel de la
was confirmed by this Court. As well, publication =~ Colombie-Britannique a peocetie ordonnance.
of the contents of the file was prohibited. Celle-eit@a confirmgée par notre Cour. Deenie,

la publication du contenu du dossiegta interdite.

For this Court to seal a file was a highly unusual Il est t€s inhabituel pour notre Cour de mettre
procedure. It was required because if solicitor-  un dossier sousssaalis @fait récessaire car,
client privilege did attach to Dr. Smith’s report it  si le secret professionnel de I'avocayeaitle
could never be made public. In other words the file  rapport 'd8rith, ce rapport ne pouvait jamais
could only be unsealed and the documents madetre réndu public. En d’'autres termes, leeledes
public if it was determined that solicitor-client  sesllhe pouvaiette ordoneé et les documents
privilege should not apply to the report because of  ne pouvaiat rendus publics que s'dtdit
the existence of the danger to the public. ecid® que le secret professionnel de I'avocat ne

devait pas s’appliquer au rapport en raison de
I'existence d’'un danger pour le public.
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In this Court the entire affidavit of Dr. Smith  Devant notre Cour, I'affidavit du TSmith aeté 1%
was read and considered. | agree with the deletions  lu et exanir€ntier. Je suis d’accord avec la
referred to in the order made by Henderson J.  suppression des parties reestidaums I'ordon-

Those references are either not relevant to the issue  nance rendue par le juge Henderson. Ces passages
of dangerousness or have such a minimal proba- ne sont pas pertinents lguguestion du carac-
tive value that they should not form part of the eret’dangereux ou ont une valeur probante si
consideration of danger to the public. Nor should  minime qu'ils ne doivent pas faire partie de I'exa-
they form part of the released record. It is true that  men du danger auquel estlexpallic. lls ne
the proceedings of this Court should be as open as  doivent pas faire partie du dosseerldifts”
possible. Yet the excised portions could never form  vrai que legd¢uoes devant notre Cour doivent
part of the record. They would be inadmissible astre aussi transparentes que possible. Mais les pas-
evidence on the issue of danger to the public. sages s@spnienpourront jamais faire partie du
The record will be unsealed and the affidavit of  dossier. lls ne seraient pas admissibles en preuve
Dr. Smith as edited pursuant to the order of sur la question du danger que court le public. Les
Henderson J. will be made public together with all ~ ssetlbivenefre leEs et I'affidavit du D Smith,
the other material in the court’s file. eplu€ confornément a l'ordonnance du juge
Henderson, sera diffasén ngime temps que tous
les autres documents du dossier de la Cour.

There may be situations where further consider- Il se pourrait dans certains cas qu’un examéf!

ation will have to be given to this issue. For exam-  plus approfondi daieceffecte” sur ce point.

ple, where this Court takes into account more of  Par exemple, si notre Cour tient compte d’une par-
the privileged document in determining the issue tie plus importante du documeng gratle pri-

of dangerousness than did the courts below so that egeridjue les juridictions iefieures pour trancher

the entire document forms an integral part of the Ila question du @ alsthngereux et que le docu-
court’s decision, more of the privileged document  ment complet fasse pagtieainte de laatision

may need to be released. That question cannot, de la Cour, il se peut qu’une partie plus importante
however, be resolved in this case. du documentegiotioive €tre diffu€e. Cepen-

dant, la question ne peatré Esolue en l'esgce.

In the result the file will be unsealed and the ban En congquence, les sceB’ et I'ordonnance de0?
on the publication of the contents of the file is  non-publication soes|eduf en ce qui concerne
removed, except for those parts of the affidavit of les parties de I'affidavit etleeim qui ne sont
the doctor which do not fall within the public  pasegs” par I'exception relativa la €curig
safety exception. Subject to this direction the order  publique. ®s@sve de cette directive, I'ordon-
of the British Columbia Court of Appeal is nance de la Cour dappel de la Colombie-
affirmed. Britannique est confireg.

| would add that a motion was brought that this J'ajouterais qu’une re@é tendana obtenir que 103
appeal be heardn camera. This motion was le gsSent pourvoi soit entenda huis clos et
denied at the outset of the hearing. Members of the esemte. Cette reqte aeté reje€e au dbut de
press and public were present throughout but were,  l'audience. La presse et le public et tasgest”
until now, subject to the ban on publication. 'audience, maisetgent, jusqud” maintenant,

soumisa I'interdiction de publication.

G. Costs G. Les dépens

Dr. Smith seeks to recover his costs. He should Le D' Smith demande que leemEns lui soit 104
not have them. This case raised the issue of when @& @d demande deitré rejete. La pesente
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solicitor-client privilege can be set aside. It has  affaire a seu\juestion de savoir dans quels
been found that, because of the danger posed by cas le secret professionnel de I'avoeatalevait ~
Mr. Jones to the public, solicitor-client privilege, ecdrg. Il a é# dcidé, en raison du danger que
which Mr. Jones had every right to believe esmmte M. Jones pour le publicedirter le
attached to Dr. Smith’s report, was set aside. This  secret professionnel de lI'avocat que Mtadones ~
case arises in the context of criminal proceedings  en droit de croireeattaatapport du DSmith.
and the result may well affect the sentence  Cette affat® entendue dans le cadre d'un pro-
imposed on Mr. Jones. It would be unfair and es ccriminel et l'issue peut fort bien avoir des
unjust in the circumstances to impose the burderepencussions sur la peine infligd M. Jones. |l
of costs on Mr. Jones and | would not do so. seraiuitable et injuste dans les circonstances
d’'imposer le fardeau despénsa M. Jones et je
ne le ferai pas.

[ll. Disposition lll. Dispositif

The file will be unsealed and the ban on the pub- Les scelfs et I'ordonnance de non-publication
lication of the contents of the file is removed, sontelevsauf en ce qui concerne les parties de
except for those parts of the affidavit of the doctor  I'affidavit dedetin qui ne sont pas ess par
which do not fall within the public safety excep- I'exception relativda” €curi€ publique. Sous
tion. Subject to this direction the order of the esefve de cette directive, 'ordonnance de la Cour
British Columbia Court of Appeal is affrmed and  d’appel de la Colombie-Britannique est ceafirm”

105

this appeal is dismissed without costs. et lespnt pourvoi est regtSans dpens.
Appeal dismissed, LAMER CJ and MAJOR and Pourvoi rejeté, le juge en chef LAMER et les
BINNIE JJ dissenting. juges MAJOR et BINNIE sont dissidents.
Solicitors for the appellant: Mackoff & Stevens, Procureurs de I'appelant: Mackoff & Stevens,
Vancouver. Vancouver.
Solicitors for the respondent: Harper Grey Procureurs de I'intimé: Harper Grey Easton,
Easton, Vancouver. Vancouver.
Solicitors for the intervener: Blake, Cassels & Procureurs de I'intervenante: Blake, Cassels &

Graydon, Toronto. Graydon, Toronto.



