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Criminal law — Evidence — Mental disorder — Pro-
tected statements — Admissibility — Accused charged
with various sexual offences — Accused’s mental condi-
tion assessed by psychiatrist — Accused’s testimony at
trial inconsistent with protected statement made to psy-
chiatrist — Criminal Code providing that protected
statement admissible in such a case for purpose of chal-
lenging accused’ s credibility — Protected statement tied
to out-of-court statement made to police and ruled inad-
missible at outset of trial — Whether protected state-
ment also inadmissible — If so, whether it may be used
to challenge accused's credibility — Interpretation of
s. 672.21(3)(f) of Criminal Code, RS.C., 1985, c. C-46.

EN APPEL DE LA COUR D’APPEL DU KBEC

Droit criminel — Preuve — Troubles mentaux —
Déclarations protégées — Admissibilite — Accuse
inculpé de diverses infractions d’ ordre sexuel — Eva-
luation de I’ &tat mental de I’ accusé faite par un psychia-
tre — Témoignage de |’accusé au proces incompatible
avec la déclaration protégée qu'il a faite au psychiatre
— Code criminel prévoyant I’admissibilité d’ une décla-
ration protégée dans un tel cas pour mettre en doute la
crédibilité de I'accuse — Déclaration protégée liee a
une déclaration extrajudiciaire faite a la police et décla-
rée inadmissible au début du proces — La déclaration
protégée est-elle également inadmissible? — Dans I’ af-
firmative, peut-elle étre utilisée pour attaquer la crédibi-

lité de I’accuse? — Interprétation de I'art. 672.21(3)f)
du Code criminel, L.R.C. (1985), ch. C-46.

Lastest pesene’a un poste de police et, apr’
avair uee mise en garde et obtenu lecture de ses
droits constitutionnels, il aaftaupalice une etla-

The accused went to a police station and, after he was
cautioned and his constitutional rights were read, made
a statement to the police in which he admitted to engag-
ing in various acts of a sexual nature with his young ration dans laquelle il agtnetlisi® a divers actea *
cousin. The accused was subsequently charged, and a eoarsestuel sur son jeune cousin. L'aecast sub-
court ordered an assessment of his mental conditionequeshment incukpet un tribunal ordonne umwalua-
under s. 672.14) and p) of theCriminal Code. During tion de somtat mental en vertu des al. 672a)l&tb) du
this assessment, the accused made an incriminatingode criminel. Lors de cetteevaluation, le psychiatre
admission (the “protected statement”) to the psychiatrist obtient de lmcrusieu incriminant (la edlaration
when the latter asked him to explain the out-of-court  qugm>) lorsqu’il lui demande de s’expliquer au sujet
statement he had made to the police. The defence dellaration extrajudiciaire faite aux policiers. Une
requested a second assessment. Both psychiatrists’ seconde expertise estedpardaddfense. Les rap-
reports noted the accused’s limited mental capacity, but ports des deux psychiatres soulignent les faibles capa-
nevertheless concluded that he was fit to stand trial. The es aiténtales de l'acoeismais concluent ganmoins
reports also indicated that the accused was very accom- gu'il est aph®r 'son prags. Les rapports indiquent
modating toward those in authority and that his answerggalement la grande complaisance de I'aecdsvant
were unreliable in an anxiety-producing situation. At les personnes en ewdbri¢” peu de fiabikt'de ses
trial, following the victim's testimony, the Crown eponses lorsqu’il se trouve dans une situation anxio-
sought to introduce the accused’s out-of-court engy Au proes,a la suite dugmoignage de la victime,
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statement. Based on the psychiatric assessments, the leereipigblic tente d’introduire en preuve kecti-

trial judge ruled it inadmissible. The accused later testi- ration extrajudiciaire de acBasfondant sur les
fied and denied any sexual activity with the victim. The expertises psychiatriques, le juge esl lpraClare
Crown then cross-examined him on his “protected state- inadmissible. Par la suitegldomighe et nie toute

ment” under s. 672.21(3)( of the Code. Section activit’ sexuelle avec la victime. Le mirast public le
672.21(3) lists a few exceptions to the general principle contre-interroge alors suectaratibn praggee» en
that protected statements are inadmissible in evidence, vertu de lal. 67R.2{3 ode. Le paragraphe
in particular para.f], which provides that such a state- 672.21€6urfere quelques exceptions au principe
ment is admissible for the purpose of challenging the eréi@l de I'inadmissibil”en preuve d’uneetlaration
credibility of the accused where his or her testimony is  eggat, en particulier I'aff) qui pévoit I'admissibilig
inconsistent with the protected statement. In the opinion d'une tedierdtion pour mettre en doute ladibi-
of the trial judge, the debate turned entirely on the credi- e dé& I'accus’lorsqu’il rend undmoignage contredi-
bility of the witnesses. Citing the accused’s lack of cred- saneskrdtion pragge. Pour le juge du pres, le
ibility, and preferring the victim’s version of the facts, ebdt porte entrement sur la edibilité des ¢moins.
he found the accused guilty. The Court of Appeal Soulignant le manquedieil@d€ de I'accus’et pefé-
allowed the accused’s appeal and ordered a new trial. rant la version de la victime, ilatmclupabili€ de
The court stated that the trial judge had erred in using celui-ci. La Cour d’appel accueille I'appel de Baccus’
the protected statement against the accused to challenge ordonne la tenue d’'un noussalapoott indique
his credibility. que le juge du pres’a commis une erreur en utilisant
contre I'accue’la dclaration pragge pour mettre en
doute sa @dibilité.

Held (L'Heureux-Dul&, Gonthier and McLachlin JJ.  Arrét (les juges L’Heureux-Duh)” Gonthier et
dissenting): The appeal should be dismissed. McLachlin sont dissidents): Le pourvoi est rejet”

Per Lamer C.J. and Cory, lacobucci, Major, Le juge en chef Lamer et les juges Cory, lacobucci,
Bastarache and Binnie JJ.: The accused’s admission to Major, Bastarache et Binnie: L'aveu aeffacaus”
the psychiatrist is a protected statement within the psychiatre constituealamtion pratge au sens de
meaning of s. 672.21 of th@ode. Assuming the first l'art. 672.21 dDode. En tenant pour acquis que la pre-
confession to the police is inadmissible, the second ereamtonfession faite aux policiers est inadmissible, la
statement will also be inadmissible if the degree of con- dewxi@claration le seragalement si la connegit”
nection between the two statements is sufficient for the entre les @eleralions est suffisante pour que la
second to have been contaminated by the first. This seconelé aitritamiee par la prerere. Cette inter-
interpretation meets the requirements of s. 7 of the etapion est conforme aux exigences d€Harte cana-
Canadian Charter of Rights and Freedoms, which  dienne des droits et libertés qui a constitutionnales’a
entrenched certain aspects of the confessions rule. A l'art. 7, ceetéments de laegle des confessions.
confession found to be inadmissible could not be intro- Une confessiee jogdmissible ne sauraitré intro-
duced indirectly without affecting the right to silence duite en preuve indirectement sans mettre en cause le
and the principle against self-incrimination. Moreover, droit au silence et le principe interdisant I'auto-
as the second statement is inadmissible because the first incrimination. De plus, puisque c’est en raison de la
confession contaminated it, it is unnecessary to decide contamination qui existe entredeeprenie€ssion et
whether the second statement is a confession to a person la seeoladation que cette deemé est inadmissi-

in authority. In this case, the second statement is inad- ble, il n'y a donc pas lieu, dans un telezadedsid”
missible because of its degree of connection with the la émexi@claration est une confession faiteune
prior inadmissible confession. The admission to the psy- personne enealioritesgce, la secondesdlaration

chiatrist resulted directly from the confrontation of the est inadmissible en raison de sa eoamexita con-
accused with his previous statement. No additional fession inadmissibkeeard. L'aveu fait au psychia-
information was obtained. Since the second statement es$udte” directement de la confrontation de I'aecus’
exists only because of the first, it is unnecessary to con- avec sematilaration. Aucune information sup-
sider here whether the tainting factors continued to emplitaire n’@®€ obtenue. Puisque la seconéeldra-
exist, although in this case they were still present to tion n'existe qu’en vertu de laengteihin’est pas
some extent. ecessaire de s'attarder mila persistance des facteurs
viciateurs, bien qu’'en I'egre ceux-ciefaient toujours
présents dans une certaine mesure.
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Although it is possible, in certain circumstances, to S’il est possible, dans certaines circonstances, de faire
distinguish between the use of evidence to challenge the la distinction entre I'utilisation d’'une preuve dans le but
credibility of an accused and its use on the merits, that is de mettre en doetdibditerd’un accus’et son utili-
not the case with the confessions rule. That rule pro- sation au fond, ce n’est pas le cas en ce qui concerne la
vides that an involuntary confession may not be used foreglerdes confessions. Cettgle pevoit qu'on ne peut
any purpose. The confessions rule excludes the pro- utlligeelque fin que ce soit une confession involon-
tected statement because it is derived from the prior taireedla des confessionsgwdit donc I'exclusion
inadmissible confession. de ladaration pragge parce qu'elle esediée de la

confession inadmissible amtéure.

Section 672.21 of th€ode is not inconsistent with L’article 672.21 dlode n’est pas incompatible avec
the application of the confessions rule. In enacting the I'application @gladés confessions. En adoptant cet
section, Parliament sought a balance between the need articlegisatBur a chereh’un €quilibre entre la
to learn the truth and the protection of accused persons recherche etéélaetvla protection des acesssou-
ordered to undergo an assessment of their mental capac- a unegevaluation de leur capaeithentale. Cetdui-
ity. This balance would be difficult to achieve if the libre sera difficilement atteint par laariigeart des
rules of evidence which provide for the exclusion of egles de preuve qui@vroient I'exclusion d’'une preuve
otherwise inadmissible evidence were set aside. If the par ailleurs inadmissible. Si l'exception de
exception in s. 672.21(3)( does allow previously lal. 672.21@3)permet de @introduire indirectement
excluded evidence to be reintroduced indirectly, accused des preaeédgoniment exclues, les acessefuse-
persons will refuse to answer some of their psychia- ron¢plendrea’certaines questions de leur psychiatre
trist's questions for fear this evidence may be reintro- de peur que ces preuves neesuieduites au pro-
duced at trial. Even more importantly, we must prefer an es. Blus important encore, il faut favoriser une interpr’
interpretation of s. 672.21(3)(that does not make the tation de l'al. 672.2()i ne rend pas la disposition
provision of no force or effect, if that interpretation is at m@ite, si tant est qu’elle soit plausible. Puisque la
all plausible. Now that the confessions rule, which doeseglerdes confessions qui s’oppasetoute utilisation
not allow for any use of an involuntary statement, has d'wewadition involontaire est maintenant constitu-
been given constitutional expression, using evidence tiomealigitilisation d’une preuve en contradiction
contrary to this rule would infringe s. 7 of ttbarter. de cette egle contreviendrait Tart. 7 de laCharte.
Finally, nothing in the wording of s. 672.21(@){ndi- Enfin, rien dans le texte de l'al. 672.213)e permet
cates that Parliament wanted to abolish the confessions d'affirmer qegis&atéur ait voullecarter la egle
rule; the interpretation that is contrary to t@barter des confessions; il faut donc rejeter l'intetation qui
must therefore be rejected. est contrairka Charte.

In the circumstances of this case, the fact that the Dans les circonstances el |'&ssgonsentement
defence accepted the introduction in evidence of the deféask au @it en preuve du rapport du psychia-
psychiatrist's report containing the protected statement tre qui contenaitléaadion pragge et le fait que la
and did not object to the use of this evidence by the eferfe ne se soit pas oppes I'utilisation de cette
Crown during cross-examination of the accused was not preuve par le ermeiniptiblic lors du contre-
a valid waiver or consent to the use of the protected interrogatoire de €aceusoOnstituent ni une renon-
statement. ciation valable ni un consenterretittilisation de la

déclaration prattee.

Per L'Heureux-Dulg, Gonthier and McLachlin JJ. Les juges L'Heureux-Dub, Gonthier et McLachlin
(dissenting): The statement the accused made to the psy- (dissidentsgidratibn de I'acciesau psychiatre est
chiatrist is a “protected statement”. Section 672.2f)(3)( une «dclaration pragge». L'alirda 672.21(3) du
of the Criminal Code permits the use of protected state- Code criminel permet I'utilisation des etlarations pro-
ments to challenge the credibility of the accused whereegées en vue de mettre en doute leddsilité de I'ac-
he takes the stand and gives a different statement in evi- e lotsgju’il se pesentea’la barre et fait uneedlara-
dence. Here, the accused gave a different version of tierefitié au cours de santoignage. En I'egze,
events at trial from that which he had provided to the auegroliaccus’a donme”une version difffente des
psychiatrist. In keeping with the limited exception evéhements de celle qu’il avait dae®eau psychiatre.
carved out by s. 672.21(8)( the trial judge used the Confoement a I'exception limiEe pevue par
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accused’s statement to the psychiatrist only on the issue l'al. 672)21K3)ge du proes n'a utili€ la dclara-
of credibility. tion de l'accus’au psychiatre gqa’'l'egard de la ques-
tion de la cedibilité.
The accused’s contention that his statement to the L'argument de Bagoes'sa eflaration au psy-
psychiatrist was inadmissible and outside the reach of chetdreinadmissible et soustrait"application de
s. 672.21(3f) must be rejected. First, that statement lal. 672.201(8pit étre rejet. Premerement, cette
was not an involuntary confession. Even if the psychia- eclatation nrétait pas une confession involontaire.
trist could be considered a person in authority, there is em#s'il était possible de congdér le psychiatre
no suggestion that the statement to the psychiatrist was comme une personne en situatioe, deusonie
not voluntary. The accused was not deprived of his right atepd” que la eflaration au psychiatre etdit pas
to choose whether to confess or not. In addition, the volontaire. Laataspaseté privé de son droit de
statement was not inadmissible because of its links toeciddf de faire ou non une confession. En outre, la
the earlier police confession which the trial judge ruled eclaration nétait pas inadmissible en raison de ses
inadmissible. The connection between the accused’s liens avec la confessimuantiui avaiet faitea la
statement to the psychiatrist and the earlier statement to police et quethvditlage inadmissible par le juge
the police does not meet either branch of the test for dweprdE lien entre laatlaration de I'accuesau
inadmissibility by derivation set out ih (L.R) and psychiatre et laetlaration argfieurea’ la police ne res-
T. (E.). The tainting features which disqualified the first pecte ni I'un ni l'autre des volets dre€tiabli dans
confession were no longer present, and the first state- etllaft’.R) et T. (E.) en matere d'inadmissibili¢”par
ment did not effectively deprive the accused of the erivdition. Les caraetistiques ayant viei'la premere
choice of whether to make the subsequent statement. confession n’existaient plus, etelee mbeharation
The substantial connection between the two statements n'a pas effectivemeiiapcv& de la possibilé'de
required by the law to establish involuntariness is there- ecidet de faire ou non laedlaration subejuente. Le
fore not present in this case. To assert that every state- e degdnnexdimportant entre les deuedarations
ment similar to or derived from an inadmissible confes- qui eseexdy’le droit pouetablir le cara@re invo-
sion thereby becomes inadmissible is to undermine the lontaire n’existe donc pas desenie @ffaire. Affir-
rationale of choice that lies at the heart of the confes- mer que tedaration dfivée d'une confession
sions rule and the doctrine of derivative exclusion. Con- inadmissible ou sinailaine telle confession devient
nectedness or similarity between a prior inconsistent de ce fait inadmissible a pour effet de miner la raison
statement and a subsequent statement renders the subsetre dd’choix qui est au coeur de dgle des confes-
guent statement inadmissible only if it rises to the level sions et de la doctrine de I'exclusion de la gnieuve d”
of showing that the connection may have rendered theee. M connexit'ou la similitude entre uneedaration
second statement involuntary. an¢ure incompatible et uneedaration sutejuente
ne rend cette demie inadmissible que si cette con-
nexitt ou similitude est suffisante pougrdontrer que le
lien est susceptible d’avoir rendu la secondelatation
involontaire.

Second, even if the accused had established that the dbemient, rfme si 'accus’avaitetabli que sa
statement to the psychiatrist was inadmissible, the state-eclardtion au psychiatetdit inadmissible, elle pourrait
ment could be used to challenge the accused’s credibil-eanmoinsefre utili€e pour mettre en doute sadibi-
ity pursuant to s. 672.21(3)(of theCriminal Code. The litt en vertu de I'al. 672.213)du Code crimindl. Il est
limited use exception set out in that section is properly bien efoel” considfer que I'exception limi@é en
interpreted as applying to all “protected statements”, ematd'utilisation pevue par cette disposition s’ap-
including inadmissible confessions. The wording of pliguutes les «@tlarations pra&gees», y compris
s. 672.21(3)) is clear and conforms to Parliament's les confessions inadmissibles. Le texte deceetstlin’
intentions. In enacting s. 672.21, Parliament wished not  clair et confofiméehtion du &gislateur. Erdictant
only to facilitate court-ordered assessments of accused I'art. 672.2tjjdatéur dsirait non seulement facili-
persons by providing them with a guarantee of confiden- teevlehiations psychiatriques ordaas par les tri-
tiality, but also to uphold and protect the search for bunaux en accordant awsamcegjarantie de confi-
truth. Section 672.21(F)( effects a compromise denti@jt” mais egalement soutenir et pegér la
between these two purposes. While the common law recherche dgita 1'alinéa 672.21(3) réalise un
confessions rule does not permit inadmissible compromis entre ces deux objectifs. Bieregligeda r’
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confessions or statements derived therefrom to be used
to impeach an accused’s credibility, Parliament has the
power to alter the common law. Given the lack of ambi-
guity in s. 672.21(3j] and the absence of a constitu-
tional challenge, this section cannot be read down on
constitutional grounds.

common law relative aux confessions n’autorise pas
I'utilisation des confessions inadmissibleseslades d”
rations qui en sonées pour attaquer laedibilite
d'un aecue’Bgislateur a le pouvoir de modifier la
common law. Vu l'absence ditandigutexte de
l'al. 672.21€Bkt le fait gu'on ne conteste pas sa cons-
titutionnalité, cette disposition ne peut recevoir une
interp@tation athuge pour des motifs d’ordre constitu-
tionnel.

MEme si la constitutionnaditte I'al. 672.21(3) était
certestlt indique qu'ilesisteraita’un tel examen.
Le fait qu'ectardtion aeft obtenue en violation
d’'un droit reconnu par la Constitution, en I'occurrence
le droit de ne pas s’incriminer, ne rend pas automatique-
ment inconstitutionnelle toute utilisatiqunesubsle

Even if the constitutionality of s. 672.21(){vere
considered, there is every indication that it would pass
constitutional muster. A statement obtained in breach of
a constitutional right, specifically the right not to
incriminate oneself, does not automatically render any
subsequent use of the statement unconstitutional. The
consequences of a breach of that right fall to be decided agttaration. Les comsjuences d'une atteintece
under s. 24 of th€harter by assessing whether the use droit s@tewhirées par application de l'art. 24 de la
of the statement will bring the administration of justice Charte, c’esta-dire en dcidant si l'utilisation de la
into disrepute. If situations arise where such use requireseclardtion en cause est susceptible @eodSigrer
exclusion under s. 24(2) they may be addressed on the 'administration de la justice. Lesimagedle utili-
facts of the case at issue. This does not support the con- sation dalaeatibon commande elarter celle-ci en
clusion that Parliament is generally prohibited from per- vertu du par. 24(2) peiredicidésa la lumere des
mitting the use of protected statements, including inad- faits qui leur sont propres. Cela ne permet pas de con-
missible confessions, to challenge the accused’'s clure qu'il @sragément interdit auedislateur de

credibility. permettre l'utilisation deeatlarations preages, y com-
pris les confessions inadmissibles, pour mettre en doute
la crédibilité de I'accus’
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English version of the judgment of Lamer C.J. Le jugement du juge en chef Lamer et des juges
and Cory, lacobucci, Major, Bastarache and  Cory, lacobucci, Major, Bastarache et Riténie a ~
Binnie JJ. delivered by rendu par

BASTARACHE J — LE JUGE BASTARACHE —

I. Introduction I. Introduction
1

The interpretation of a statutory provision is L'interprétation d’une dispositioredjislative est
often problematic when the extent to which it must ~ souvent pnedique lorsqu'’il s’agit deedérmi-
be consistent with traditional common law rules  ner dans quelle mesure elle doit s’harmoniser avec
and the constitutional values of th@anadian les Egles traditionnelles de la common law et avec
Charter of Rights and Freedoms is to be deter- les valeurs constitutionnelles d€liarte cana-
mined. That is what must be done in the case at bakienne des droits et libertés. C'est ce qu'il nous
with respect to s. 672.21(8)(of the Criminal  faut faire en I'espCe au sujet de I'al. 672.21{B)

Code, R.S.C., 1985, c. C-46, which deals with the Gbde criminel, L.R.C. (1985), ch. C-46, portant

circumstances in which a “protected statement” sur les mesdal@pplicablesa " I'admissibilig

made by an accused to a psychiatrist who is assess-  d'wotakadion pragge» faite par un acoais’

ing his or her fitness to stand trial is admissible. au psychiatre queqeat I'évaluation de sa
capaci€ a subir son prazs.

Il. Facts Il. Les faits
The respondent B.G. is charged with engaging L'intime B.G., est accesde sétre livié a divers 2
in various acts of a sexual nature with his young  a&tearactie sexuel sur son jeune cousin D.C.
cousin D.C. over a seven-year period. The alleged  pendantenioglgode sept ans. Lesénements
incidents began in 1983 when the respondent was  regsaghutent en 1983 alors que l'intmést
nineteen and the victim five years old. age"de dix-neuf ans et la victime de cing ans.
3

On March 18, 1993, at the request of the police, Le 18 mars 1993a la demande des policiers,
the respondent went to air®® du Qebec police  linting se pesentea un poste de lauBég du
station, accompanied by his older brother. After he eligg, accompagnde son fefe ahé. Apres
was cautioned and his constitutional rights were  avaio e mise en garde et obtenu lecture de
read, the respondent made an inculpatory state- ses droits constitutionnelse lfatimit a la
ment which was taken down in writing by the  police ueelaration inculpatoire qui sera consi-
police, in which he admitted and explained in egmparcrit, dans laquelle il admet et explique en
detail the alleged sexual assaults. The respondenetail die droulement des agressions sexuelles
was subsequently charged with a summary convic-  repeschl’intinge est subsjuemment incukp”
tion offence. par voie de predure sommaire.

In February 1994, during th@o forma hearing, En février 1994, lors de I'eneé pro forma, le 4
the court, with the consent of the parties, directed  tribunal mandate, du consentement des parties, le
psychiatrist John Wolwertz to assess the respon-  psychiatre John Wolwertzeadiluel I'aptitude
dent’s fitness to stand trial and his capacity for  de I'isténsubir son praes et sa capaeitd’en-
criminal responsibility under s. 672.8l(and )  courir une responsabiitcriminelle suivant les al.
of the Criminal Code. During this assessment, the 6721kt b) du Code criminel. Lors de cette
respondent made an incriminating admissiorevallation, le DWolwertz obtient de I'intire”un
(hereafter the “protected statement”) to aveu incriminant (@&@saprla «@claration
Dr. Wolwertz when the latter asked him to explain  @ge€») en Ilui demandant de s’expliquer au
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the out-of-court statement he had made to the  sujet deedtardfion extrajudiciaire faite aux
police the year before. policiers I'aem pecddente.

The defence requested a second assessment, tdJne seconde expertise est denmanddar la
be made by psychiatrist Paul-Aedtafleur. After  @&fense, qui mandate le psychiatre Paul-Andr’
noting the respondent’s limited mental capacity, Laflewette fin. Dans leurs rapports respectifs,
lack of education and state of dependence, 'léddleur et le D Wolwertz, apes avoir sou-
Dr. Lafleur and Dr. Wolwertz nevertheless con-  égies faibles capae$’ mentales, le manque
cluded in their respective reports that he was fit to eddtation et Btat de dpendance de l'intim ont
stand trial and should be considered to be of soundeanmoins conclu qu’ietait aptea’subir son pro-
mind at the time of commission of the alleged acts.es @t devaitefre tenu pour sain d'esprit au
The reports also emphasized that the respondent  moment dedirqt@p des actes reprash’Les
was very accommodating toward those in authority  rapports souliggafement la grande complai-
and that his answers were unreliable in an anxiety-  sance de é&inlavant les personnes en augorit”
producing situation. et le peu de fialglile sesaponses lorsqu'il se

trouve dans une situation anxete.

At trial, following the victim's testimony, the Au proEs, a la suite dudmoignage de la vic-
Crown sought to introduce the respondent's time, le nairéstpublic tente d’introduire en
out-of-court statement. After &oir dire, Judge  preuve laedlaration extrajudiciaire de l'intienA
Lamoureux, sitting without a jury, ruled the Ila suite d’'un voir-dire, le juge Lamouregeasit
statement inadmissible based on the psychiatric  sans prlard celle-ci inadmissible. Il se fonde
assessments which called into question the en cela sur les expertises psychiatriques qui le font
accused’s ability to understand the consequences  douter de laeagakl#tCcusa comprendre les
of his statement and its possible use in court, and ecpmsices de sa&daration et de son utilisation
on the unreliability of the accused’s answers in areventuelle devant le tribunal, ainsi que sur le peu
anxiety-producing situation. de fiabditdes eponses de l'accaslorsqu’il se

trouve dans une situation anxetg.

The respondent later testified for the defence Par la suite, I'intine”moigne en efense et nie
and denied any sexual activity with the victim. The  toute aetis@gXuelle avec la victime. Le minis-
Crown then cross-examined him on his “protectedere fpublic le contre-interroge alors sur sacta”
statement” under s. 672.21()0f the Criminal ration pro€gée» en vertu de l'al. 672.21{B8)du
Code, in view of its inconsistency with his testi- Code criminel, vu I'incompatibilitt entre celle-ci et
mony. The defence did not object to these ques- eamoitjnage. Laefense ne s’oppose pases
tions. Finally, before closing the case, counsel for  questions. Enfin, avant de clore la preuve, les pro-
both parties agreed to file the testimony given by  cureurs conviennenémisel” les emoignages
the two psychiatrists during their dire, as well  rendus par les deux psychiatres lors du voir-dire,
as their respective reports. ainsi que leurs rapports respectifs.

lll. Relevant Statutory Provisions lll. Les dispositiomgliklatives pertinentes

Section 672.21 of th€riminal Code provides as L'article 672.21 duCode criminel prévoit:
follows:

672.21 (1) In this section, “protected statement” 672.21 (1) Au pEsent article, «@tlaration pratgee»
means a statement made by the accused during the s’entend deldetibn faite par I'accesdans le
course and for the purposes of an assessment or treat- cadevaleation ou du traitementewi par une
ment directed by a disposition, to the person specified inecisibn a la personne afigrée dans l'ordonnance



[1999] 2 R.C.S. R.C. G. (B.) Le juge Bastarache 483

the assessment order or the disposition, or to anyone evaldation ou la &ision oua’un pepo® de cette per-
acting under that person’s direction. sonne.

(2) No protected statement or reference to a protected (2) édarations pragees ou la mention d'une
statement made by an accused is admissible in evidencegclaration pragge faite par l'accues’'ne sont pas
without the consent of the accused, in any proceeding admissibles en preuve sans le consentemeng de l'accus’
before a court, tribunal, body or person with jurisdiction dans touteeguoe” devant un tribunal, une cour, un
to compel the production of evidence. organisme ou une personne qui &teooeppour
ordonner la production dléments de preuve.

(3) Rmogdtion au paragraphe (2), une preuve
d'ectadition pragee est admissible pour:

(3) Notwithstanding subsection (2), evidence of a pro-
tected statement is admissible for the purpose of

(a) determining whether the accused is unfit to stand a) déterminer l'aptitude de l'accesa subir son
trial; proces;

(b) making a disposition or placement decision b) rendre une efision ou une ordonnance de place-
respecting the accused; ment'égard de l'accles”

(c) finding whether the accused is a dangerous men- c) déterminer si l'accus’est un accesdangereux
tally disordered accused under section 672.65; atteint de troubles mentaux au sens de [larticle
672.65;

(d) determining whether the balance of the mind of d) déterminer si 'accu=8 inculge d’une infraction
the accused was disturbed at the time of commission eeadlia mort de son enfant nouvearétait mentale-

of the alleged offence, where the accused is a female
person charged with an offence arising out of the
death of her newly-born child;

(e) determining whether the accused was, at the time
of the commission of an alleged offence, suffering
from automatism or a mental disorder so as to be
exempt from criminal responsibility by virtue of sub-

section 16(1), if the accused puts his or her mental

nesgqudlibrée au moment de la petpation de
l'infraction;

€) déterminer si I'accusétait atteint de troubles men-

taux ou d’automatisme de aaterpas engager sa
responsabiiitiinelle sous le egime du para-

graphe 16(1) au moment de letrpégn de I'in-

fraction rege@hd condition que 'accesait lui-

eme mis en doute sa capaaibentalea former I'in-
tention criminekbeessaire ou que le poursuivant
soukve la question aps’le verdict;

(f) challenging the credibility of an accused in any f) mettre en doute la edibilité de I'accus’lorsque le
proceeding where the testimony of the accused is emoignage qu'il rend dans des pedafes est incom-
inconsistent in a material particular with a protected patible sur un point important aveedmtibn
statement that the accused made previously; or egietgu’il a dja faite;

(g) establishing the perjury of an accused who is @) prouver le parjure d’'une personne aemusle par-
charged with perjury in respect of a statement made jure en raison daeteration faite au cours de
in any proceeding. quelques peaktires que ce soit.

IV. Judicial History
A. Court of Québec (February 14, 1996)

capacity for criminal intent into issue, or if the prose-
cutor raises the issue after verdict;

IV. Historique judiciaire

AlLa Cour du Québec (14 février 1996)

Confrong a des versions contradictoires des?
faits, le juge Lamoureux souligne gbatle d’
porte eeatnent sur la edibilitt des ¢moins.
C'est en raison du manqueedikilitér” de
'ac@sésultant entre autres de son admission de
culpahili@ Wolwertz et de la@gation subs”
guente devant la cour, que le juge Lamoureux

Faced with contradictory versions of the facts,
Judge Lamoureux stated that the debate turned
entirely on the credibility of the witnesses. It was
because of the accused’s lack of credibility, due
inter alia to his admission of guilt to Dr. Wolwertz
and subsequent denial before the court, that Judge
Lamoureux found the accused guilty, preferring
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the victim’s version of the facts, which was the  condusa culpabilé; pe€férant la version des
Crown’s only evidence. He stated the following in  faits de la victime, qui constituait la seule preuve

this regard: du ministe public. Il affirmea’ce sujet:
[TRANSLATION] The accused gave, invented two (2) L'accw@sdone, a inverd” deux (2) senarios pour
scenarios for the crime with which he was charged. le crime qu’on lui reproche. Qeelililitg” dois-je

What credibility must | give to the testimony of the donnereaudignage de 'accasqui a admis au doc-
accused, who admitted to Dr. Wolwertz that he sexually teur Wolwertz qu’il a egresséllement la victime et
assaulted the victim and who, under oath, before the qui, sous serment, devant la Cour, raelaettion?
Court, denied this statement? That the accused says to Que d'atisas’ la Cour gu'iletait intimidd, je ne
the Court that he was intimidated, | cannot accept this peux pas retena pettepes seule efense que l'ac-
defence which was the only one put forward by the e@pEsente, soretat psychique. Je comprends que
accused, his state of mind. | understand that the accused Bapmug” avoir certains prabhes, mais pas au
may have certain problems, but not to the point of point de sie.pd’ailleurs, il a proue’lors de sa ren-
not...inany event, he proved during his meeting with contre avec le docteur Wolwertz, qu’il pouvait raisonna-
Dr. Wolwertz that he could understand the questions put blement bien comprendre les questionstaentui
to him reasonably well. | therefore accept what he said egmsAlors, moi je retiens les paroles qu'il a tenues
to Dr. Wolwertz. avec le docteur Wolwertz.

The second part, the grounds which led me to a deci- La efeaxpartie, les motifs qui m’ont m'amen’
sion, is that | was not particularly impressed by the sic) @ une conclusion, est que je n'ai pas partécali’
accused’s testimony. | understand that the accused has ethé&pa€ par le ¢moignage rendu par 'acausle
certain problems, they are discussed in the reports by comprends queel'acagstains probhes, on les
Dr. Wolwertz and Dr. Paul-AndrLafleur, but neither of consde dans le rapport du docteur Wolwertz, dans le
them can satisfy me that the accused did not know or rapport du docteur Pailkafidur, mais ni uns(c)
could not understand the admissions he made. It is a ni 'autre ne peut m'ankegenclusion que I'acces’
question of credibility, and if, for the purposes of the ne savait pas ou ne pouvait pas comprendre les admis-
authorities, | refer, as | must, to the Supreme Court’s sions qu'il a faites. C’est une questiediluktéret
directions in W.B.C. on credibility with regard to the si, pour les fins de la jurisprudence, gfarast et je
accused’s behaviour during the trial, | cannot accept his dois le faire, aexaiifgpde la cause W.B.C. de la
testimony or his denial of the actions, the sexual assaults Cownseisir la @dibilité visa-vis le comporte-
he committed. ment de I'acaaidors du proes, je ne retiens pas son

témoignage, je ne retiens pas sgation des gestes, des
agressions sexuelles gu’il a commises.

B. Quebec Court of Appeal (1997), 10 C.R. (5th)  BlLa Cour d'appel du Québec (1997), 10 C.R.
235 (5th) 235

Proulx J.A., for the court, first examined the leg- Le juge Proulx, au nom de la cour, a d’abord
islative provisions concerning the use of a pro- examlies dispositionsebislatives concernant
tected statement, namely s. 672.21 ofGhigninal l'usage dune dclaration pragee, soit
Code. He noted that the admissibilty of an  Il'art. 672.21 @ode criminel. Il a nog que la
out-of-court statement of this type depends on the  recewlllithe dclaration extrajudiciaire de
purpose for which it was introduced. He added that  cette nataitefonction du but recheretpar sa
subs. (3){), which applies in the case at bar, was a  mise en preuve. Il & gjoait"al. (3f), applica-
codification of the principles set out by the ble en l'instaratajt ‘'une codification des prin-
Supreme Court ifR. v. Mannion, [1986] 2 S.C.R.  cipesnion&s par la Cour suene dans les @&ts
272, andR. v. Kuldip, [1990] 3 S.C.R. 618. R. c. Mannion, [1986] 2 R.C.S. 272, &. c. Kul-

dip, [1990] 3 R.C.S. 618.

After noting that the respondent’'s admission to Apres avoir na” que l'aveu de lintire” au
Dr. Wolwertz was indeed a “protected statement” ' Vilolwertz constituait bel et bien uneedra-
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within the meaning of s. 672.21 of tl@&iminal  tion proEgée» au sens de l'art. 672.21 @ade

Code, Proulx J.A. stated that this admission couldcriminel, le juge Proulx a obsesvjue cet aveu
normally be put to the respondent in cross-exami-  pouvait normaleetentoppos’a l'intimé en

nation to challenge his credibility, but that the  contre-interrogatoire pour mettre en doute sa
source of the problem in the instant case was that edilwiité, mais que la source du pretrié en

the statement itself was obtained illegally. At I'instanesidait dans l'obtention égale de la
p. 242 he states: edlaration elle-rafne. Il affirmea’la p. 242:
[TRANSLATION] To read s. 672.21(3)(f) so as to Lire l'al. 672.21(3)f) de mr@d autoriser I'utilisa-

authorize the use of any “protected statement” of an tion de toewaation pratge» d'un accus’ sans
accused, without regard to the means used to obtain iegard’aux moyens utiés”pour I'obtenir, contreviendrait
would contravene the most basic principles of funda- aux principes lesl@tosntaires de justice fondamen-
mental justice which are entrenched in tBanadian tale qui sont ends®Es dans laCharte canadienne des
Charter of Rights and Freedoms and which also govern droits et libertés et qui Egissentgalement I'exercice du
the exercise of the Court’'s discretionary power to pouvoir eiisemaire du Tribunal d¢arter une preuve
exclude evidence where the prejudice which would si @gudice qui @coulerait de son admission I'em-
result from its admission would outweigh its probative portait sur sa valeur probante.

value.

In the case before us, the evidence of the admission Dans del'étisde, la preuve de I'aveuedt ‘obte-
was obtained by Dr. Wolwertz by confronting the appel- nue par le Dr Wolwertz en confrontant I'appelant
lant [the respondent in this appeal] with his statement to [Metidens le @sSent pourvoila® sa @claration
the police which was later held inadmissible by the trial denalx policiers qui até par la suite jugg irrece-
judge because it was not given freely and voluntarily. It ~ vable par le premier juge parce que non libre et volon-
seems difficult to imagine a clearer case for the applica- taire. Il me semble difficile d'imaginer un cas plus clair
tion of the rule that “involuntary statements may not be d’application dedk mu'«on ne peut faire usage
used”, as the Supreme Court recently reiterated n d’'une dclaration involontaire», comme le rappelait
Calder, [1996] 1 S.C.R. 660, p. 674. Furthermore, in ecamment la Cour supme dans I'aef R. c. Calder,
that case, the Court adopted what had been stated [1996] 1 R.C.S. 660 [...], p. 674. Dailleurs dans cet
in ... Monette [v. The Queen, [1956] S.C.R. 400], that atla Cour reprend ce qui avaié ‘affirmé dans [. . .]
is, that “nothing more ought to be heard of it” once aMonette [c. The Queen, [1956] R.C.S. 400]a ‘savoir,
statement by the accused has been held inadmissible. TRADUCTION] «il n'en sera plus question» &sr
Consequently, the admission obtained by Dr. Wolwertz gu'entaddtion d’'un accesaiteéte jugse irrecevable.
was also inadmissible and the trial judge erred in using Ereqoesce, I'aveu obtenu par le Dr Wolwestait
it against the [respondent]. egalement irrecevable et c’estort que le premier juge

I'a utilisé contre [I'inting].

The Court of Appeal was of the view that in his La Cour d’appel est d’avis que lesemés rai- 12
evaluation of the protected statement, Judge sons qui justifiaient I'exclusion de laerpremi’
Lamoureux should have considered the sameecladtion polictre, a savoir le peu de fiabiét
grounds which justified the exclusion of the first  depanses de l'intimdans une situation inhabi-

statement to the police, namely the lack of reliabil-  tuelle et aergauraient Wétre considiées
ity of the respondent’s answers in an unusual and  par le juge Lamoureux dansls@tion de la
anxiety-producing situation. etlaration pratee.

The issue of consent by the defence to the use of La question du consentement de kfetisea’ 13
the admission, which was raised by the Crown, [utilisation de l'aveu, smil@ar le minigtre
was also examined by the Court of Appeal, which  public, est aussi eeapémla Cour d’appel, qui
dealt with it as follows at p. 243: en dispose en ces teranksp. 243:

[TRANSLATION] . . . | find it difficult to believe that after ... je peux difficilement concevoir qu’aps avoir con-

successfully challenging the admissibility of the admis- etesttc suas I'admission en preuve des aveux faits
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sions made by [the respondent] to the police, counsel for par [IBhtBok policiers, I'avocat de [I'intie] ait

the [respondent] nevertheless wanted these admissions voulu gque ces aveuxesmieming retenus contre
used against his client, through Dr. Wolwertz’s report: son client, par le biais du rapport du Dr Wolwertz: le
the consent to the production of the report therefore can- consentantemroduction du rapport ne peut donc

not have this result. avoir cet effet.
V. Issues V. Les questions en litige

On February 12, 1998, this Court granted the Le 12 Bvrier 1998, notre Cour accordait’'ap-
appellant leave to appeal the judgment of the  pelante 'autorisation de se pourvoir contre le juge-
Quebec Court of Appeal on the following issue: ment de la Cour d’appel elbeQusur la question

suivante:

[TRANSLATION] Did the Court of Appeal err in law in La Cour d'appel a-t-elleeeeri droit en eidanta
unanimously deciding that the trial judge had erred in 'unamimité le juge de prepre instance a commis
law in interpreting s. 672.21(3)(f) of tieriminal Code une erreur de droit en integtant I'article 672.21(3)f)
as allowing him to use the respondent’s “protected state- Codacriminel comme lui permettant d’utiliser contre
ment” against him? l'intire"sa «dtlaration pragge»?
The appellant has also formulated the following L'appelante forneglalement la question sui-
issue: vante:
[TRANSLATION] May a “protected statement” be used for Unegctdration pratgge» peut-elletre utili€e selon
the purposes prescribed by the Act if it was obtained les fins prescrites par la loi sttllebéehue en fai-
through the use of evidence, in this case an out-of-court sant usage d’'une preuve, en l'occurrerataratierd”
statement, which was subsequently found to be inadmis- extrajudiciaiee, jpgdmissible wiieurement?
sible?
VI. Analysis VI. L'analyse

Part XX.1 of theCriminal Code is the result of a La partie XX.1 duCode criminel est le gsultat
consolidation of all of the criminal law principles  d'une refonte de tous les principes du einait p”
concerning persons with mental disorders. This  concernant les personnes atteintes de troubles
consolidation occurred in February 1992, follow-  mentaux. Cette refonte est survenwyrien f
ing much consultation and lengthy reflection on  1982la suite de nombreuses consultations et
this issue which took into account the principles  d’'une longtlexion sur la question qui a pris en
established by the House of Lords, in the nine- compte les principblis” par ['affaire
teenth century, irM‘Naghten’s Case (1843), 10 M‘Naghten (1843), 10 Cl. & Fin. 200, 8 E.R. 718,
Cl. & Fin. 200, 8 E.R. 718, and the recommenda- de la Chambre des lordssieél¥, les recom-
tions of the Archambault Commission in 1938, the mandations de la Commission Archambault en
Fauteux Committee in 1956, the Ouimet Commit- 1938, du @orRdluteux en 1956, du Comit’
tee in 1969, and the Law Reform Commission of = Ouimet en 1969, et de la Commissedarae r’
Canada in 1976. The key to these amendments, du droit du Canada en &Eneent ‘ot de ces
however, was this Court’s decisionRiv. Svain,  modifications fut cependant laedSion de notre
[1991] 1 S.C.R. 933. Cour damfs c. Swain, [1991] 1 R.C.S. 933.

Section 672.21 of th€ode deals specifically L'article 672.21 duCode traite sgcifiguement
with protected statements made by an accused dur- ed&mations pr&dges faites par un acauiirs
ing the assessment of his or her mental capacity edalliation de sa capaeithentale et consacre
and sets out the general principle that they are le principgrg)” de leur inadmissibiét” en
inadmissible in evidence at trial. Subsection (3) preuve lors deprae paragraphe (3) recomna”
recognizes several exceptions to this principle, cependant diverses exceptions au principe, en
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however, in particular in paraf),(which provides  particuliea Tal. f), od I'admissibilit est pevue
for admissibility to challenge the credibility of the  pour mettre en doute ddikilité de I'accus’
accused where his or her testimony is inconsistent  lorsqu’il renelmighage contredisant sactb-

with the protected statement. ration eggte.
A. The Nature of the “ Protected Satement” A. La nature de la «déclaration protégée»

In order to determine whether s. 672.21ff3)(  Afin de déterminer si I'al. 672.21(8) permettait 17
permitted the use at trial of the admission made by  endassd’utiliser au praes I'aveu fait par I'ac-
the accused to Dr. Wolwertz in the case at bar, we e ausD Wolwertz, il convient d’abord d’exami-
must first examine the contents of the statement. In  ner le contenu deldgadon. Vu son impor-
view of its importance, | shall reproduce in full the  tance, je reproduisgraEment [I'extrait du
passage from the psychiatrist's report that gave  rapport du psychiatre quie rdossancea la
rise to the controversy: controverse:

[TRANSLATION] When he was confronted with the state- Confeanli dclaration faite aux policiers, il nous dit:
ment made to the police, he said to us: “Since | didn’t «comme je ne savais pas quoi dire, j'ai dit une histoire
know what to say, | told a story and since it was the first et cometaitdd prenmeére fois que j'avais affaire avec

time | had dealings with the police, | was a bit uncom- la polie¢gaip”un peu mal l'aise car c’esh cause de
fortable since it is because of my aunt . . .”. When he ma tante . . .». Quegtimmguoi [D.C.] ou sa tante
was asked why [D.C.] or his aun .would have spo- [. . .] auraient fait des commentaires aux policiers, il me

ken to the police, he gave me the following answer: fourniefmse suivante: «je ne sais pas pourquoi ils

“l don't know why they are doing that, it may be that foat ¢’est peukfre que ma tante m’en veut parce que

my aunt is angry with me because | let them down even je les a@ tmisdler alors que jai toujourtt” avec

though | was always with them, | helped them, | always eux, que je leur a donodbup de main, que je me

looked after [D.]'" and added: “I don’t know why they suis toujours oecdp’[D.]!» et d’ajouter: «je ne sais

are doing that when we were always good friend | pas pourquoi ils fonta alors qu'on a toujourstt de

said what | did because | was uncomfortable, | was bons .anjiai dit ca commeca parce que gfais mal

afraid!”. He later added: “Someone who hadn’'t donea l'aise, javais peurl». Il ajoutera encore plus loin:

that would find it hard to talk about it in detail and | said «quelgu’un qui n'aurait pasafaitirait de la difficuét”

it like it was!”. He is also aware that what he is allegeda raconterca en @étails et j'ai ditca comme tell». Il est

to have done is wrong because he said: “I know that d’ailleurs conscient que ce qui lui estrestrepré-

assaulting a child, that it's not done and that it can have hensible car il nous dit «je sais qu’agresser oa enfant, ,

serious consequences. If | am found guilty, | can be sent ne se fait pascatppig aller loin. Si je suis reconnu

to prison . . . but | regret having said that!”. When coupable, je mirex €nvog’ en prisa...mais je

| went over the details of his statement with him and regrette d’avo@atit Reprenant avec lui legtdils

pointed out that it explains fairly well what happened fournis dans esdardfion et lui signifiant quea,

between him and [D.C.], he replied: “Yes, | know”, and explique assez bien ce qui se passait entre lui et [D.C.],

hastened to add “maybe the police misunderstood!”. il nepend alors: «Oui, je le sais» et s’'empressant
d’ajouter «les policiers ont peetré mal compris!».

However, it was especially when | compared his Mais c’est surtout quand je compaasatidha’
statement with that of [D.C.] and showed him that there celle de [D.C.] et que je lui indique que des propos, des
were remarks or phrases which were similar that he phrases sont similaires, qu'il exprimeefsctitnp”
expressed astonishment, immediately searching for a cherchanbtaussitissue quand il dit: «j'ai invent”
way out, and said: “I made up a story. It's as if [C.] une histoire . . . c’est comme si [C.] avait @pidn his-
had copied my story.” But finally, when faced with the toire». Mais finalement, mis deesddfice que la
evidence that [D.C.]'s statement was made before his,ecladition de [D.C.] est arieurea la sienne, il est
he was confounded and caught off guard, he said to meesacdhrg et pris de court et me dit.agca ne marche
“Now that doesn’t make sense. I've just learned some- pas l'affaire, je viens d'apprendre quelgue chose, I'his-
thing. The story | made up, it's the same.” He then toire que jai ipeentést la rafne affaire!». Et il
became very tense, worried: “I was nervous when devient akssténdu, inquiet; «gtaiseneng quand
| spoke to the police and | didn’t know what to say.” jai paalix policiers et je ne savais pas quoi dire!»
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Then | asked him the following question: “Were you so Et alors que je lui pose la question suivargixTu ~

nervous with the police that you told the truth?”. That tellenesi@in€ devant les policiers que tu as dit I'his-

was when he agreed, answering in the affirmative. toire vraie?». C'est alors qu'il acqaEsudant par
I'affirmative.

There is no doubt, and no one disputes, that the Il ne fait pas de doute, et personne ne conteste,
admission made to the psychiatrist is indeed a pro-  que l'aveu fait au psychiatre constitue bel et bien
tected statement within the meaning of s. 672.21 of  wundadition pratgée au sens de l'art. 672.21
the Code. The respondent submits, however, thatit Chde. L'intime soutient toutefois qu'il s’agit
is a statement derived from a prior inadmissible  d'ueelatation dfivée d'une dclaration inad-
statement, which would make it inadmissible. missibledtre, ce qui la rendrait inadmissible.

With respect to that first statement, it is not Au sujet de cette premnie dclaration, il n'est
clear, from reading Judge Lamoureux’s reasons, pas ctairla "lecture des motifs du juge
whether he found that the accused was unable to  Lamoureux, que celui-ci a conclu que l'accus’
understand the police officers’ caution, in which etait méme pas en mesure de comprendre la mise
case the statement was indeed inadmissible, or  en garde des policiers, auquelectarddod”
whether he was of the view that the accused wastait ‘effectivement inadmissible, ou qu'dtait
able to understand the meaning of the statement, d'avis que Be@taitsén mesure de comprendre
but unable to grasp the full seriousness of its con-  le sens deléaation, mais qu'il Efait pas apte
sequences. If the trial judge arrived at the lattem saisir toute la grawtdes corexjuences de cel-
conclusion, then there is every reason to believe le-ci. Si a'asitte seconde conclusion que le
that the first confession should have been admitted,  juge dagest parvenu, il y a tout lieu de croire
and its weight left to be assessed by him as trier of  que lagmegohfession auraitigtre admise et
the facts. That can be seen frdrn v. Whittle, gue sa valeur probante devaire laisse a son
[1994] 2 S.C.R. 914, at pp. 941 and 947, concern- eapgion en quakt’de juge des faits. C'est ce
ing the “operating mind” test for confessions: gue nous enseignet/Brrt. Whittle, [1994]

2 R.C.S. 914, aux pp. 941 et 947, sur leeceitde
«lI'etat d'esprit conscient» en ma de confes-
sions:

The operating mind test, which is an aspect of the Leereride [Btat d’esprit conscient, qui est une
confessions rule, includes a limited mental component facette dgléades confessions, comportealémnient
which requires that the accused have sufficient cognitive psychologique lgmitn lequel I'accesdoit avoir
capacity to understand what he or she is saying and une eapagititive suffisante pour comprendre ce
what is said. This includes the ability to understand a gu’il dit et ce qui est dit. Cela inclut laecdpamith-
caution that the evidence can be used against the prendre une mise en garde selon lagpeBéide d”
accused. pourratfe utili€e contre l'accues’

In exercising the righ . .the accused must possess En exet son droit [. . .] 'accuesdoit avoir la capa-
the limited cognitive capacity that is required for fitness e cibgnitive limige qui est eCessaire powstfe aptea’
to stand trial. . . . subir son pes”. .

The decision by the trial judge to exclude the state- eé@istbn du juge du pres d’exclure les etlara-
ments was on_an erroneous view that the evidence tions se fondait sur I'opiniee euena preuve qu'il
which he accepted did not satisfy a separate awareness avaieacoesatisfaisait pasun criere distinct de
of the consequences test. [Emphasis added.] la conscience degquENTTES.
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As that issue is not before the Court, and the La Cour n'ayant pasté saisie de cette question20
Court is not in a position to decide it, | must et n'ayant pas les moyens de la trancher, il me faut
proceed with my analysis on the basis that the first  poursuivre I'analyse en tenant pour acquis que la
confession was in fact inadmissible. The question  mENctonfessiortait de fait inadmissible. La
is important, however, and the trial judge will have  questionemtmoins importante et il seraa@s-
to re-examine it should there be a new trial. saire qu'un juge degyemstance laeexamine

lors d’'un éventuel nouveau pres.

The leading case on the question of the common L'arrét principal sur la question de laegté des 21

law “derived confessions rule” R.v. I. (L.R) and  confessions efivées» en common law eRt c. I.

T. (E), [1993] 4 S.C.R. 504, in which this Court, (L.R) e T. (E.), [1993] 4 R.C.S. 504, whotre

inter alia, set out the test for evaluating the degree  Cour a notametebli les crieres permettant

of connection between the statements, in order to evallier la connexét’des dclarations, afin de
determine when the second statement must bectermiiner quand la seconde datre” exclue.
excluded. According to that decision, the second  Selon cet, #ardeuxeéme dclaration doitefre
statement must be excluded when it arose out of exclue lorsquelle est issue de lkereprami’

the first or when they are one and the same. Speak-  qu’elle ne fait qu'un avec elle. Le juge Sopinka,
ing for the Court, Sopinka J. summarized the state  pour la Gmunne IEtat de la jurisprudence sur

of the authorities on the issue, at p. 526: la questola (. 526):

Under the rules relating to confessions at common Selomdssrde common law relatives aux confes-
law, the admissibility of a confession which had been sionsetermination de I'admissibiét'd’'une confes-
preceded by an involuntary confession involved a fac- sieré@e d’'une confession involontaire comportait
tual determination based on factors designed to ascer- eaaigah factuelle forek sur des facteurs destsa
tain the degree of connection between the two statestablif le dege’de connexé’entre les deuxetlarations.
ments. These included the time span between the Ces facteurs comprenaieldi kcaliE entre les
statements, advertence to the previous statement duringclarafions, les allusiona [a dclaration amfieure
guestioning, the discovery of additional incriminating pendant linterrogatoire,et@muderte d’'une preuve
evidence subsequent to the first statement, the presence incriminanenmrgplfe a@s la premere dclara-
of the same police officers at both interrogations and tion,dsepice des emes policiers au cours des deux
other similarities between the two circumstances. See interrogatoires et d’autres sgrélarié’ les deux cas.
Boudreau v. The King, [1949] S.C.R. 262Horvath v. Voir Boudreau c. The King, [1949] R.C.S. 262orvath
The Queen, [1979] 2 S.C.R. 376; anHobbins v. The c¢. La Reine, [1979] 2 R.C.S. 376, eHobbins c.
Queen, [1982] 1 S.C.R. 553. No general rule excludedLa Reine, [1982] 1 R.C.S. 553. Aucunegle ¢grérale
subsequent statements on the ground that they were n'excluaiedizsations sulegjuentes pour le motif
tainted irrespective of the degree of connection to the qu'etgent entaakes d’'un vice indpendamment de
initial admissible statement. In this regard | adopt the leur edetyr” connex@” avec la dClaration initiale
language of Laskin C.J. iHlobbins, supra, at p. 558, admissiblé cetégard, j'adopte les propos suivants que
when he states: tient le juge en chef Laskinja p. 558 de l'ast

Hobbins, précité:

There can be no hard and fast rule that merely Il ne peut y avoagtie absolue selon laquelle,
because a prior statement is ruled inadmissible a simplement parce qu'enirmgogvable uneetla-
second statement taken by the same interrogating ratiemieamt, une secondesdaration recueillie
officers must be equally vulnerable. Factual par lesnes policiers doit, elle aussiré irreceva-
considerations must govern, including similarity of ble. Ce sont les faits, y compris la similitude des cir-
circumstances and of police conduct and the lapse of constances et dalgrmplogs par la police
time between the obtaining of the two statements. ainsi que le laps de temps entre lesldeatiods,

[Emphasis added.] qui doivestré dsterminants. [Je souligne.]
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Sopinka J. then concluded his discussion of the  Le juge Sopinka conclut ensuite senserpas’
derived confessions rule by stating: eglé des confession®iivées en disant:

In applying these factors, a subsequent confession Si on applique ces facteurs, une confession subs’
would be involuntary if either the tainting features guente serait involontaire® stdescetistigues ayant
which disqualified the first confession continued to be  eviaei'premére confession existaient toujours ou si la
present or if the fact that the first statement was made erengEclarationetait un facteur important qui a
was a substantial factor contributing to the making of  éngifaire la secondeedlaration.
the second statement.

In my view, it is not necessary here to analyse A mon avis, il n’est pasatessaire d’analyser ici
I. (L.R) and T. (E.), where Sopinka J. was dealing letrt” (L.R) et T. (E.) ou le juge Sopinka traite
with a situation in which two confessions are made  d’'une situatiodenx confessions sont faitas °
to persons in authority. It is sufficient to retain  des personnes en eutbsitffit de retenir de cet
from it that the derived confessions rule applies etagle la egle des confessioneiivées s'ap-
where there is a sufficient connection between the  plique lorsqu’il y a comraedt’deux etlara-
two statements. This follows from the rationale for  tions. Cecidle de la raison effe de laegle.
the rule. The Quebec Court of Appeal cited La Cour d'appel deb&uicitea’ ce sujet I'amt
Monette v. The Queen, [1956] S.C.R. 400, in this Monette c. The Queen, [1956] R.C.S. 400, wla
regard, where the Court said of an inadmissible  Cour dit d'weaasdition irrecevable: nething
statement: “nothing more ought to be heard of it".more ought to be heard of it», c.4-d. [TRADUC-
The second statement is inadmissible because theN] «il n’en sera plus question». C’est en raison
first confession contaminated it. Therefore, itis not  de la contamination qui existe entre lar@remi
necessary to decide whether the second statement  confession et la sectardéai que cette der-
is a confession made to a person in authority in the erergst inadmissible. Par censient, il n'y a pas
present case. This interpretation also meets the lieleddat si la deugime @claration est une
requirements of theCharter, which entrenched  confession fateine personne en auterih I'es-
certain aspects of the confessions rule in s. 7. AecepCette interptation est aussi conforme aux
confession found to be inadmissible could not be  exigencesGlatte qui a constitutionnalestcer-
introduced indirectly without affecting the right to  tairdérnents de la egle des confessiong
silence and the principle against self-incrimina-  I'art. 7. Une confessi@® jugidmissible ne sau-
tion, which is what we would be doing by admit-  reir€ introduite en preuve indirectement sans
ting a statement that was “contaminated” by an  mettre en cause le droit au silence et le principe
inadmissible confession. interdisant l'auto-incrimination, ce que l'on se
trouverait & faire en admettant uneedéaration
«contamiee» par une confession inadmissible.

Sopinka J. states clearly that the continued pres- Le juge Sopinka indique clairement que la per-
ence of the tainting features or the substantial con-  sistance des facteurs viciateurs ou I'importance de
tribution of the first statement to the making of the  la pegeiconfession dans I'obtention de la
second may establish that the second statement seconde peuvetabkm|é caraare drivé.
was derived from the first. While that is true in the  Bien que cela soit vrai dans les cas les plus clairs,
clearest cases, it will generally be easier to estab- il ssgralément plus facile dtablir ce carac-
lish this when both conditions are present to someere torsque les deux conditions serongsgrites
extent. Ultimately, what matters is that the courtis  dans une certaine mesurefirttivel” ce qui
satisfied that the degree of connection between the  importe c’est que le tribunal soit convaincu que la

* L'erreur dans la traduction du texteeci €t corrigse.
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two statements is sufficient for the second to have  cormerit'e les deuxetlarations est suffisante
been contaminated by the first. pour que la secondestditcOntamiee par la
premere.

In the case at bar, the admission made to En l'esgEce, I'aveu fait au DWolwertz gsulte 24
Dr. Wolwertz resulted directly from the confronta-  directement de la confrontation de Bamesis 'sa
tion of the accused with his previous statement. No eclatation ar@fieure. Aucune information sugpl’
additional information which was not already  mentaire at& Obtenue lors de I'entretien qui
included in the inadmissible prior statement was etait’dja contenue dans ladaration am@fieure
obtained during the meeting; the second admission  inadmissible; le dernier aveu n’est qu'une confir-
is merely an assertion of the truth of the first state-  mation derkc¥ de la prengfe dclaration. Il
ment. It is interesting to note in this regard that at  estéstBant de soulignarcetegard qu’en vertu
common law, an admission by an accused duringa  de la common law, I'aveu d'ua emcfishant
voir dire confirming the truth of a prior confession  la@racig d’'une confession arieure lors d’un
is inadmissible at triaErven v. The Queen, [1979]  voir-dire est inadmissible au pesc'Erven c.
1 S.C.R. 926. As the respondent statesl.a Reine [1979] 1 R.C.S. 926. Comme l'affirme
Dr. Wolwertz in fact cross-examined the accused  I'ietite’D Wolwertz a ni plus ni moins contre-
on his first statement. interreg’accu€’ sur sa prerere dclaration.

Given that the second statement in the case at En raison du fait que la secondectiiration 25

bar exists only because of the first, it is unneces-  n’existe eretespi’en vertu de la preenég, il
sary to consider here whether the factors for exclu-  n'est passgaire de s’attarder iaila persis-
sion continued to exist, although it might be help-  tance des facteurs d’exclusion, quoiqu’il puisse
ful to make a brief comment in this regard. Subjecttre ‘Utile de faire un bref commentaaece sujet.
to the doubts expressed in paras. 19 and 20, the  ®easve” des doutes expasiaux par. 19 et
confession made to the police was declared inad- 20, la confession faite aux polittetscdaiée
missible by Judge Lamoureux apparently for two  irrecevable par le juge Lamoureux, apparemment
reasons: the first was the doubt as to the accused’'s  pour deux raisons: éagyre’est le doute quant
ability to understand the legal consequences of hia la capacé’de I'accus’de comprendre les cas’
statement; the second was the unreliability of the  quergadelS de saedlaration; la seconde, c’est
accused’'s answers when he was in an anxiety- le manque de dialsbt'eponses de l'accas’
producing situation. It seems that these two factors  lorsqu’il se trouve dans une situatioerenxiog”
were still present to some extent when the admis-  Or il semble que ces deux ftaieatstdujours
sion was made to Dr. Wolwertz. An interview con- egghts dans une certaine mesure lors de l'aveu
ducted by a psychiatrist pursuant to an order under  faitralfddwertz. Il est certain qu'une entrevue
s. 672.11 of th€riminal Code certainly gives rise  me®@ par un psychiatre suivant une ordonnance
to an anxiety-producing situation. Confirmation of  rendue en vertu de I'art. 672.Codducriminel
the truth of the previous admission was therefore  donnaligme situation anxi@pe. La confirma-
no more reliable than the admission itself. There is  tion dedacig de I'aveu amffieur n&tait donc
also no reason to conclude that the respondent was  pas plus fiable que I'aveonduiEnSuite, il n'y
better able to understand the legal consequences of  a aucune raison de conclure quétdihfinas
his statement to Dr. Wolwertz than those of hisa méme de ealiser les corsgjuencesddales de sa
confession to the police. On the contrary, an ecldration au DWolwertz que cellesatoulant de
accused is generally somewhat mistrustful of the  sa confession faite aux policiers. Bien au contraire,
police, whereas he might be less mistrustful as to  un accasiserve g¥ralement une certaine
méfiance devant les autad policéres alors qu'il
peut étre moins rafiant quanta’'usageeventuel
des dclarations qu’il peut faire devant un psychia-
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the possible use of any statements he may make to
a psychiatrist who is assessing his mental capacity.

It matters little that the declaration of inadmissi-

tre quédprec I'évaluation de sa capaeit’
mentale.

Il importe peu que laeatlaration d’inadmissibi-

bility was made after Dr. Wolwertz had used the e liit ét¢ subsguente a” l'utilisation par le

original confession.
become inadmissible at that moment; it was inad-
missible as soon as it was made. Knowledge of this
inadmissibility by the person who obtains the sec-
ond confession is not relevant. The second confes-
sion is inadmissible because it was derived from
the first, not because it was used in bad faith by the
person conducting the examination.

la

Since s. 672.21(3)(of theCode makes the pro-
tected statement admissible for the purpose of
challenging the credibility of the accused, there is
an apparent conflict here between two rules. To
resolve the matter properly, we must first examine
the scope of the exclusion of evidence under the
confessions rule.

B. The Scope of the Confessions Rule B.

The principles which govern the admissibility of
a statement made by an accused to a person in
authority are essential to the integrity of the judi-
cial process. As Sopinka J. stated\hittle, supra,
at p. 931:

This confession did not ' \Molwertz de la confession originale. Cette con-

fession n'est pas devenue inadnassiele
moment; etidt IkEs qu’elle fut pronorex. La
connaissance de cette inadraiggbiti€lui qui
obtient la seconde confession n’est pas pertinente.
C’est parce qu'elleragiedde la premare con-
fession que lemeusst inadmissible. Ce n'est
pas en raison de son utilisation de mauvaise foi par
personne praxianta l'interrogatoire.

Puisque I'al. 672.21(8) du Code rend la écla-

ratioregietadmissible afin de mettre en doute
dalitilité de I'accus, il y a ici un conflit appa-
rent entre dglesr Pour en juger correctement,
il faut d’abord examiner lkeepaet1'exclusion
d’'une preuve en vertuedéeldes confessions.

La portée de la regle des confessions

Les principes qui egissent I'admissibild” en

preuve dclaeation faite par un acaia une
personne en ausorit’ degléments essentiets °

l'integritt du processus judiciaire. Comme le sou-
ligne le juge Sopinka dans l&rvWhittle, précite,

aux pp. 931 et 932:

While the confession rule and the right to silence origi-
nate in the common law, as principles of fundamental
justice they have acquired constitutional status under
s. 7 of theCharter.

As the exception in s. 672.21(B)(allows a
statement to be used solely to challenge an
accused’s credibility, and not as proof of its con-
tents, it is important to know whether, notwith-
standing the confessions rule, it is possible to use a
statement whose voluntariness has not been estab-
lished for this purpose. That is the first step, before
arriving at the question of using a statement found
to be inadmissible in order to challenge the credi-
bility of an accused.

Bien quegle des confessions et le droit de garder le
silence aient leur origine dans la common lawails sont, °
titre de principes de justice fondamentale, constitution-

nalisgsa l'art. 7 de laCharte.

Puisque I'exception inscrita l'al. 672.21(3f)

permet uniquement d’utiliseeclamatibn afin
de mettre en doutediitté d’'un accus, et
non de faire la preuve de son contenu, il importe
de savoir si, nonobstgid Bes confessions, il
est possible d'utiliseredaetidh dont le
caractodlontaire n'a paeté établi a cette fin.
C'est la prediiape avant d’arrivea la ques-
tion de I'utilisation d'ectadition juge inad-

missible afin de mettre en douteddililité d’'un

acCug.
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This question has been examined by Canadian Cette question att examime plusieurs fois par 30
courts on a number of occasions, and in particular  les tribunaux canadiens et en particulier par notre
by this Court in Hebert v. The Queen, Cour, s 1954, dans |'aetHebert c. The Queen,

[1955] S.C.R. 120, as early as 1954. In that case, [1955] R.C.S. 120. Dans cette affaire,deeminist’
the Crown had sought to cross-examine the  public avai watContre-interroger l'acoaisur
accused on a statement he had made to the police, aateradion qu'il avait faiteala police, sans

without avoir dire being held, to establish its vol-  qu’il y ait eu de voir-dire aafable, pour esta-
untariness. With regard to this practice, Estey J.  blir le @mactolontaire. Le juge Estew la
stated at p. 134: p. 134, affirn@epropos de cette pratique:

A cross-examination upon such a statement, by the TRADUCTION] La tenue d'un contre-interrogatoi@ °
great weight of authority in our provincial courts, as eghrd d'une telle etlaration aefe condameé par la
well as in the court of criminal appeal in England, has vaste nejieitios cours provinciales ainsi que par la

been condemned. Cour d'appel en mxa@icriminelle d’Angleterre.
His colleague, Fauteux J., dealt specifically with  Soregpl€ le juge Fauteux traiteemiifiguement
the issue of credibility as follows at p. 147: de la question deeldililite en ces termes, la
p. 147:
[TRANSLATION] Moreover, did the Crown not seek to Aussi bien, la Couronne, aeprmmmme devant
justify the introduction of this evidence in the record cette Cour, n'a-t-elle ahaicistifier I'introduction de
both at trial and in this Court merely through the provi- cette preuve au dossier que par les dispositions des

sions of sections 10 and 11 of tBedence Act, which articles 10 et 11 de lai de la preuve, lesquelles autori-
permit the credibility of witnesses to be challenged by sent d'attaqueedibitité d'un €moin en le contre-
cross-examining them on their prior statements which interrogeant suresksations aetieures incompa-

are inconsistent with their testimony. The issue of tibles avecesonighage. Le point de savoir si dans le
whether, during the cross-examination of an accused contre-interrogatoire d’'une aeotshdu comme
heard as a witness, the Crown may refer to statementemoin; il est loisiblea’la Couronne deeférera des
made by him or her to the police, before it is determined ecladations faites par la [a police alors que le carac-
whether the statements were made freely and voluntaere lifire et volontaire de ce®dlarations n'a pasté

rily, has been considered in several cases. My colleaguescidédaete consi@ié dans plusieurs causes. Dans ses
Cartwright J. referred to these decisions in his reasons notes, meguedkt' Juge Cartwrighefrea ces dti-

and, like him, | am of the view that in the instant case, sions et, comme lui, je suis d’'opinion que la Couronne
the Crown cannot further justify the position it has taken ne peut davantage, sur cette base, justifiegcen I'esp”
at trial and before this Court on this basis. The tendering la position prise par elle esigirdevant cette Cour.

of this evidence was therefore completely unlawful such L’introduction de cette mitvéonc totalement @

that in my view it would have warranted, if not required, gale et d’'ueegali& qui, je crois, aurait justéi’ sinon

the declaration of a mistrial. commamda misea’fin du proes commanmistrial.

More recently, this Court again dealt with the Plus Ecemment, notre Cour s’est nouveau 31
issue, although incidentally, R v. Calder, [1996] pencké sur la question, quoique accessoirement,
1 S.C.R. 660. In that case Sopinka J. considered  danst Farc” Calder, [1996] 1 R.C.S. 660. Le
the admissibility of evidence under s. 24(2) of the  juge Sopinka y examine I'admissidilitie
Charter, drawing an analogy with the confessions  preuve au regard du par. 24(2)CHarty par
rule. He put the question with regard to an involun-  analogie aveegla des confessions. |l s’inter-

tary confession, at para. 26: roge cette fois sur la confession involontaire, au
par. 26:
Is the distinction between use of a statement for all La distinction entre I'utilisation daaoherationa’
purposes rather than for the limited purpose of impeach- deseiBsalgs et son utilisatiom seule fin de mettre

ing credibility a valid one in the application of s. 24(2)? en douteddilmitité est-elle valide dans I'application
The respondent draws an analogy with the practice relat- du par. 24(2)? &’faiinvaloir par analogie laegle
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ing to confessions. An involuntary confession could not
be used for any purpose. [Emphasis added.]

des confessions. On ne peututiliskrue fin gue ce
soit une confession involontaire. [Je souligne.]

Citing Monette, supra, he added, at para. 26:

The authority of this case has not been questioned.
Moreover, it is acknowledged by the appellant that
involuntary statements may not be used by the Crown

Citavibnette, précité, il ajoute, au par. 26:

La valeur jurisprudentielle detcetgreiete mise
en doute. Qui plus est, I'appelante iteqoensé
remigublic ne peut faire aucun usage d'ueelat’

for any purpose. [Emphasis added.]

ration involontaire. [Je souligne.]

| do not believe that there can now be any doubt

about the state of the law on this issue in Canada.

Although it is possible, in certain circumstances, to
distinguish between the use of evidence to chal-
lenge the credibility of an accused and its use on

the merits, that is not the case with the confessions

rule. The voluntariness of a statement, unlike the
effect of evidence on the administration of justice,

Je ne crois pas qu’il soit possible aujourd’hui

d’entretenir quelque douta djétatt du droit
au Canada sur la question. S'il est possible, dans
certaines circonstances, de faire la distinction entre
I'utilisation d’'une preuve dans le but de mettre en
douteddbitité d’'un accus’et son utilisation au
fond, ce n'est pas le cas en ce qui coreglme lar’
des confessions. Le ecaragilontaire d'une

which may theoretically depend on the use madeecladation, contrairemera leffet d'une preuve

of it, is established only on the basis of the circum-

stances at the time the statement was made. A con-

fession cannot suddenly become voluntary at the
time of cross-examination.

sur I'administration de la justice, qui eer th”’
queepttciié de I'utilisation que I'on en fait,
reeghli” qu’en fonction des circonstances qui

existaient au momaniaEclaration aefé faite.

Une confession ne saurait devenir soudainement
volontaire, au moment du contre-interrogatoire.

To reintroduce an involuntary statement in this Réintroduire en preuve par ce moyen ueela-

way would run counter to the most fundamental

aspect of trial fairness. In many cases, as here, the

guilt of the accused will depend solely on his or

ration involontairearééncontre de Equié la
gidusentaire du pras. Dans bien des cas,

comme en d@aspla culpabild” de l'accus”

her credibility and on that of the other witnesses. epafidra uniqguement de sadibilite et de celle

To allow the statement to be used, even for the

des awmsins. Permettre I'utilisation de la

limited purpose of undermining the credibility of edéaration, refmea seules fins de miner laech-
the accused, could lead to abuse and serious injus- e ddit'accus, pourrait menea tes abus et de

tice. That is why the traditional rule, which is still
in force in Canadian law, must be interpreted in

such a way that no use may be made of an inad-

graves injustices. C'est pourquaglk tradition-

nelle, qui est toujours en vigueur dans notre droit,
eti@tifiterpette de fagna ce qu'il ne puisse

missible statement at any stage whatsoever of thetre fait aucun usage d’'unedaration inadmissi-

trial.

This principle must not be confused with the
rule applicable to withessewhich allows a prior
inconsistent statement to be introduced in cross-
examination only to impeach the credibility of a
witness (see in this regaRl v. B. (K.G.), [1993]

ble a quelqueetape du praes que ce soit.

Il ne faut pas confondre ce principe aveceigle”
applicable augrtioins qui permet d'introduire en

contre-interrogatoire erlaratlon ardfieure

incompatible pour mettre en doutdlhil@€ du
#moin seulement (voia ce sujet l'aet R. c. B.

1 S.C.R. 740), or with the rule concerning s. 13 of K.G.), [1993] 1 R.C.S. 740), ni avec celle portant

the Charter, which also permits the cross-examina-
tion of accused persons on their prior testimony,
but only to challenge their credibility (séaildip,
supra). There may also be an exception in the case

sur l'art. 13 dehkate, qui permeegalement de

contre-interroger uneascusson d@moignage

an€rieur afin de mettre en doute saedibilité

seulementKuidiip, précit). Il se peut qu'il
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of the cross-examination of a co-accused @Bee  existe aussi une exception dans le cas du contre-
Pelletier (1986), 29 C.C.C. (3d) 533 (B.C.C.A)). interrogatoire d’'un coaedusir R. c. Pelletier
(1986), 29 C.C.C. (3d) 533 (C.A.C.-B))).

In the instant case, the confessions rule excludes En I'esgece, la egle des confessions guoit £
the protected statement because it is derived from  I'exclusion delarakion pragee parce qu'elle
the prior inadmissible confession. We must, how-  estivdé de la confession inadmissible eant”
ever, examine s. 672.21 of t®de to determine  rieure. Il nous faut cependant aussi examiner
whether there is a real conflict between this provi-  I'art. 672.2Calle afin de voir s'il y a un eél
sion and the confessions rule, or whether it is pos-  conflit entre cette dispositioreglelales con-
sible to reconcile them. fessions, ou s'il est possible de les harmoniser.
C. Interpretation of Section 672.21(3)(f) of the C. L’interprétation de I'al. 672.21(3)f) du Code

Criminal Code criminel

36

A statutory provision such as s. 672.21 of the L'interprétation d'une disposition efjislative
Criminal Code cannot be interpreted in a contex-  telle que I'art. 672.2Catie criminel ne saurait
tual vacuum. As | mentioned earlier, this section is  se faire dans un vide contextuel. Comme je l'ai
the result of a lengthy consultation process and ofeja dientione; cet article est leesultat d’'un long
the slow evolution of the law respecting criminal ~ processus consultatif et de laeleitgion du
liability where the accused suffers from a mental  droit enaratile responsabditcriminelle dans
disorder. le cas d'accas’souffrant de troubles mentaux.

The object of this provision is to provide a guar- Le but de cette disposition est d'offrir une3’

antee of confidentiality to accused persons in order  garantie de confidemtinditiccles afin de faci-
to facilitate the assessment of their mental capac- litevaliiation de leur capaeitmentale. Le
ity. Parliament was also concerned with respect foregislateuretaitégalement moccug par le respect
the essential principle of every criminal trial — the  du principe primordial de touegrmminel: la
search for truth. The parliamentary history is  recherche deef@évles travaux mparatoires
instructive in this regard. In fact, it is settled that  sont d'aillelog|ients sur ce point. Lorsque les
when courts are called upon to consider the consti-  tribunaux sonesg@saluer la constitutionna-
tutionality of an enactment, they may take into e litune loi, il est en effet biestabli qu’ils peu-
account the parliamentary history, which is gener-  vengféear aux travaux pparatoires, contraire-
ally not the case for the ordinary interpretation of  mante qui est gf¥ralement le cas pour la
an enactment. As Professor P.-Aot€’states in simple intemgtidtion d'une loi. Comme l'indique
The Interpretation of Legidation in Canada le professeur P.-A. @& dans son ouvrageter-

(2nd ed. 1991), at p. 363: prétation des lois (2¢ éd. 1990)a’la p. 414:
The parliamentary history of the enactments whose Les travapanatoires des textes dont la constitu-
constitutionality is being challenged may also be con- tiormnadst contesE peuventegalementefre con-

sulted, not with a view to interpreting the enactments, esulon pas en vue d’integpet les textes, mais afin
but in order to appreciate their validity, either from the d’en egipr’la validi€, soit au regard deggles du
standpoint of the division of powers, or of tBbarter partage des congpénces, soit en rapport avec la Charte
of Rights and Freedoms. des droits.

The same is true when the issue is whether the Il en vaderorsqu'il s’agit d’examiner si une
interpretation of a given enactment is consistent inéation de ladgislation donaé est en har-
with the values of th€harter. monie avec les valeurs de Gharte.
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In a speech in the House of Commons on Lors d'une allocution pronoee le 4 octobre
October 4, 1991 (during second reading of the 1991 (en elexiecture du projet de log la
bill), the then Minister of Justice, the Honourable = Chambre des communes, la ministre de la Justice
Kim Campbell, identified the interests the legisla-  dmdque, I'honorable Kim Campbell, a indigu”
tion was seeking to reconcile. She said: queleréts” la loi cherchaita “concilier. Elle
affirme:

At present there is a risk that incriminating statements A I'heure actuelle, il y a un risque que descidfa-
made to a doctor during a court-ordered psychiatric tions compromettantes faitegedecin pendant une
assessment may be used as evidence against tkealuafion psychiatrique ordoaapar un tribunal soient
accused. As a result, many defence counsels advise their easilisOmme preuves contre l'aceus’ar cores
clients to refuse to answer questions during such assess- guent, nombre d’avocatefdask abnseillenta °
ment. This deprives the doctor of a very important leurs clients de refusepaledré aux questions pen-
source of information about the accused and undermines dant urevtdllation, ce qui prive le edecin d'une
the effectiveness of the court order. ediimportante source de renseignements sur I'acetus’

nuit a I'efficacitt de I'ordonnance du tribunal.

At the same time, concern has been expressed by En outre, les avocats @wenpnlgtc disent s'in-
prosecutors that completely prohibiting the use of this etguidu fait que l'interdiction comgié du recoura °
evidence would deprive the court of important informa- ce genre de preuve priverait le tribunal de renseigne-
tion needed to learn the truth about the accused and the ments importants qui pourraient car#iteutoute
offence. la lumére sur l'accus’et le @lit.

(House of Commons Debates, vol. Ill, 3rd sess., [ébats de la Chambre des communes, vol. lll,
34th Parl., at p. 3296.) e3ess., Fléeg.,a la p. 3296.)

Parliament thus sought a balance between the need  C'est dosguilibré entre la recherche de la
to learn the truth and the protection of accused per-eritévet la protection des acesssoumisa une
sons ordered to undergo an assessment of thewaluation de leur capaeithentale que cherchait °
mental capacity. atteindre ledislateur.

The appellant maintains that there is no reason L’appelante soutient qu’il n'y a pas lieu de pro-
to take the interpretation any further. The wording edara une interpetation plus pouss. Le texte de
of s. 672.21(3)] clearly allows a protected state- l'al. 672.2f(3)ermet clairement d’'utiliser une
ment to be used to challenge the credibility of an eclafation pragge pour attaquer la exdibilité
accused, and that is what the Crown has done in  d'una&tusést ce que le procureur du minis-
this case. According to the appellant, if Parliamentere public a fait en I'egze. Selon I'appelante, si
had wished the admissibility of this statement to be elgislateur avait voulu que l'admissibdittle
subject to the rules of evidence applicable to crimi-  cedtgdagation soit soumise auggles de preuve
nal matters, it would certainly have said so. This enamatcriminelle, il 'aurait certainementepr”
argument cannot succeed. While the presumption e. €8 ce raisonnement ne sauraiev@aloir. La
against adding or deleting terms in interpreting esprhption contre I'addition ou la suppression de
legislation is certainly a long-established principle  termes dans l'ietatn d’une loi est certes un
at common law (sed@hompson v. Goold & Co.,  principe reconnu depuis fort longtemps en com-
[1910] A.C. 409 (H.L.), at p. 420), it is not the  mon law (vBitompson c¢. Goold & Co., [1910]
only principle to be considered. A.C. 409 (H.la)la p. 420), mais il ne s’agit pas

de l'unique principea considter.

First, the principle that legislation that overrides En premier lieu, le principe voulant qu'il faille
the common law must be strictly interpreted pre-  intgarrestrictivement les loisetbgatoires au
vailed for a long time in Canada. Under this princi-  droit commun a longtengslprau Canada.
ple, it would have to be concluded that s. 672.21  Selon ce principe, il faudrait erensigiie
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does not in any way proscribe the use of the com-  l'art. 672.21 n’abolit en rien l'usaggléssde
mon law rules of evidence since it does not common law enereatie preuve, puisque le
expressly provide for this. The application of this  texte nedeipe pas explicitement. L'application
rule is not, however, conclusive. de cewgle n'est cependant pastefminante.

Second, the ruleessante ratione legis, cessat Deuxiémement, laeagle cessante ratione legis, 41

ipsa lex, derived from the purposive method, cessat ipsa lex, issue de la mthode ¢léologique et
which was adopted by this Court to interpret the  aslgiar cette Cour pour l'integigtion de la
Charter in R. v. Big M Drug Mart Ltd.,, [1985] Charte dansR. c. Big M Drug Mart Ltd., [1985]

1 S.C.R. 295, also supports a strict construction of 1 R.C.S. 295, favorise aussi unetatimmes-
the exception in s. 672.21(8)(According to this trictive de I'exception contenad’'al. 672.21(3f).

rule: Selon cetteegle:

General words, however broad, in the absence of comTRADUCTION] Les termes eféraux, sietendu soit leur
pelling reasons to the contrary, must be limited to the sens, dowembins de motifs ingrieux, €tre res-
objects of the Act. treints aux objets de la loi.

(See Motel Pierre Inc. v. Cité de Saint-Laurent,  (Voir Motel Pierre Inc. c. Cité de Saint-Laurent,
[1967] Que. Q.B. 239, at p. 240.) [1967] B.R. 2a9a°p. 240.)

The object of the legislation in this case is to strike  L'objet de la loi est ici d'atteirdpalibre entre

a balance between ascertaining the truth and facili- etaulerte de laerité et le @sir de faciliter un
tating an effective psychiatric assessment. This  examen psychiatrique efficaagullibte” sera
balance would be difficult to achieve if the rules of  difficilement atteint par une mifécart des
evidence which provide for the exclusion of other- egles de preuve qui g@rbient I'exclusion d'une
wise inadmissible evidence were set aside. If the  preuve par ailleurs inadmissible. En effet, si I'ex-
exception does in fact allow previously excluded  ception permetid¢raduire indirectement des
evidence to be reintroduced indirectly, accused preusBgemment exclues, les aceasefuse-
persons will refuse to answer some of their psychi-  ronefdendrea certaines questions de leur psy-
atrist's questions for fear this evidence may be chiatre de peur que ces preuves neistient r’
reintroduced at trial. Theessante ratione legis  duites au proes. La egle cessante ratione legis
rule thus stands in opposition to the appellant's  s’oppose dortnterprétation de I'appelante
interpretation since that interpretation is contrary  puisque celle-ci est coattairedes objets de la
to one of the objects of the Act. loi.

The conclusive argument, however, is the pre- L'argument @cisif est cependant laggomption 42

sumption of validity. That principle was recog- de vadédiCelle-ci aefé reconnue par notre Cour

nized by this Court indaight Communications  dans Saight Communications Inc. c. Davidson,

Inc. v. Davidson, [1989] 1 S.C.R. 1038, and has [1989] 1 R.C.S. 1038, et applide'nombreuses

been applied on numerous occasions since. fois depuis. Le juge Lamer (maintenant Juge en
Lamer J. (as he then was) described it as follows, cleefjtde principe de la masmé suivantea la

at p. 1078: p. 1078:

Although this Court must not add anything to legislation. . . quoique cette Cour ne doive pas ajouter ou retran-
or delete anything from it in order to make it consistent chezléménta une dispositionelislative de fagna

with the Charter, there is no doubt in my mind that it la rendre confoarlaCharte, elle ne doit pas par ail-
should also not interpret legislation that is open to more leurs iaterpuhe dispositiorefislative, susceptible
than one interpretation so as to make it inconsistent with de plus d’'uneétadimpr, de fagna la rendre incom-
the Charter and hence of no force or effect. patible aveClarte et, de ce fait, inggrante.
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As | stated earlier, the confessions rule does not Comme je l'ai dit pecddemment, laegle des
allow for any use of an involuntary statement.  confessions s’oppogeute utilisation d'une
Now thatWhittle, supra, has given constitutional edlaration involontaire. Cetteegle étant mainte-
expression to this rule, it must be concluded based  nant constitutieenadis 'aret Whittle, précité,
on the historical definition of the confessions rule il faut conclure en vertu dditdtidh historique
that both obtaining and using evidence contrary to  deedderdes confessions que I'obtention aussi
this rule infringe s. 7 of th€harter. This is made  bien que l'utilisation d’une preuve en contradiction
apparent by the very existence of the “operating  de cegjle Contrevient T'art. 7 de laCharte.
mind” test, which implies no police conduct that  Ceci est d'ailleurs rendu manifeste par I'existence
infringes the accused’s rights. In that respect, the emmdu critre de «ktat d’esprit conscient», qui
rule is similar to s. 13 of th€harter, which may  n’impligue aucun comportement attentatoire aux
be violated by using testimony rather than by  droits de I'&cpasles policiers. En cela, kegie
obtaining it. | do not agree with McLachlin J. that  est similaitart. 13 de laCharte, qui est suscep-
this entails a consideration of the constitutionality tibletid! vioBe par I'utilisation d’'undmoignage
of an Act. In my view, that question has already qluglie par son obtention. Je ne partage pas
been settled iWhittle; the issue here is simply to  I'avis du juge McLachlin lorsqu’elle voit en cela
determine the scope of that decision. Also, con- 'examen de la constitutiendialité loi. Selon
trary to the appellant’s contention, the actual word-  moi, cette questi@jatd regkke dans I'aef
ing of s. 672.21 is not inconsistent with the appli-Whittle; il s’agit simplement ici dévaluer la pogé
cation of the confessions rule. In fact, nothing in  de cettd@sibn. Contrairement ausasice qu’'af-
the wording indicates that Parliament was trying to  firme l'appelante, le testeende I'art. 672.21
abolish it, especially if the section is read with the  n’est pas incompatible avec I'application de la
above-mentioned principles of interpretation in egle des confessions. Rien dans le texte ne permet
mind. Moreover, the opposite conclusion would en effet d'affirmer quedesldteur cherchaia °

require this Court to declare s. 672.21f8)con-  I'abolir, particuktrement si on lit I'article en gar-
stitutional, which would be inconsistent not only  damtl'ésprit les principes interptatifs men-
with the legislative intent, but also with the appel- tiesnpecddemment. D’ailleurs, la conclusion
lant’s position, as no provision would permit the  inverse forcerait notre €aliclarer inconstitu-
introduction of the protected statement. tionnel l'al. 672.21(e qui serait non seule-

ment incompatible avec l'intention dedislateur,
mais également avec la position de I'appelante
elle-méme, puisqu’elle ne pourraiegdérmais s'ap-
puyer sur aucune disposition pour introduire en
preuve la dclaration pragge.

Since the protected statement in the instant case Puisqu’en I'espcte, la éclaration pratgge était
was inadmissible because of its degree of connec-  inadmissible en raison de saecameexit’con-
tion with the prior inadmissible confession, Parlia-  fession inadmissiblerieumé, le égislateur ne
ment could not make it admissible for any purpose  pouvait la rendre admissible pour quelque fin que
whatsoever without violating s. 7 of tidmarter. It  ce soit sans violer I'art. 7 de Gharte. L'on a pe-
was argued that s. 24(2) of tBharter could allow  tendu que le par. 24(2) deQharte pourrait per-
this evidence to be used; however, | very much  mettre l'utilisation de cette preuve; or je doute
doubt this to be the case, in light@élder, supra,  grandement que ceci soit le cas, en raison det'arr”
where this Court ruled that a statement obtained iCalder, précité, ai notre Cour a jug admissible,
violation of the right to counsel was admissible for ~ dans le but de mettre en doeitditad'de I'ac-
the purpose of challenging the accused’s credibil- ecuse dclaration obtenue en contravention du
ity, but only in some “very limited” and “very  drod lassistance d'un avocat, mais uniqguement
special” circumstances. This is confirmed in  dans des «circonstareeslimiges» et pour
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R. v. Cook, [1998] 2 S.C.R. 597, where Cory and  certains «cas exceptionnels». Ceci est e&onfirm’
lacobucci JJ. stated for the majority, at para. 76: dangt®@rc. Cook, [1998] 2 R.C.S. 597,wles

juges Cory et lacobucci affirment pour la majyit”

au par. 76:

It is not necessary to speculate what “special circum- Il n'est @esspaire de faire des conjectures sur les
stances” would be required to allow the admission of  «cas exceptionnelsmeo preuve par ailleurs non
evidence for a limited purpose that was not otherwise admissible serait admissible dans unebdt fiatig
admissible. In our view those circumstances would be avis, pareils cas seraient rarissimeseds laEspir-
very rare indeed. In this case, there are no special cir- constances n’‘autorisent pas une telle conclusion. Nous
cumstances which would justify such a finding. Rather, estimons au contraire gu’il ne doit pas y avoe-de diff’
we find that there should be no difference, for the pur- rence, pour ce qui estider &’il convient dcarter
poses of deciding whether to exclude the evidence under la preuve en vertu du par. 24(2), entre I'utilisation de
S. 24(2), between the admission of evidence generally celle-cermad)’et son utilisation dans le but limit
and admission for the limited purpose of challenging the d’'attaqueedkbiité de I'accus’
credibility of the accused.

It is also clear that s. 24(2) itself cannot guaran- Il est aussi indhiable que le par. 24(2) lui- 45
tee the constitutional validity of s. 672.21)f méme ne peut garantir la validitonstitutionnelle
the Criminal Code. That is the role of s. 1. There-  de l'al. 672.2f)(8u Code criminel. C'est H le
fore, notwithstanding s. 24(2), the appellant’s oler'de l'art. 1. Par comsuent, nonobstant le
interpretation would be contrary to t@barter. In  par. 24(2), linterpetation de l'appelante serait
my view, applying the presumption of validity, we  contrarkCharte. A mon avis, en appliquant la
must prefer the interpretation that does not make es@ription de validg, il faut peférer l'interpg-
the provision of no force or effect — if that inter-  tation qui ne rend pas la dispositioerambg,” si
pretation is at all plausible — even if justification  tant est qu’elle soit plausible, eteno® rai une
under s. 1 would be possible. This is sufficient to  justification sousging de l'art. 1 serait possi-
dispose of the appeal. ble. Ceci suffit pour disposer de I'appel.

It is unnecessary to rule on the application of the Il n’est pas Bcessaire de se prononcer sur I’ap‘-16
various rules of evidence to the admissibility of a  plication de I'ensemblegdles de preuva 'ad-
protected statement. The issue of whether the con-  missidhilitie dclaration prat@ee. La question
fessions rule applies directly to a psychiatric  de savoir sietderdes confessions s’applique
assessment ordered under s. 672.11, and whether  directeewaltation psychiatrique ordoea”
the psychiatrist is a person in authority in this  en vertu de l'art. 672.11, et si le psychiatre est une
regard, will have to be decided when a suitable  personne en ewdaris ce contexte, devetre
case presents itself. edicke lorsqu’une cause apprag®ise @sentera.

Whatever the eventual number of rules of evi- Quel que soit le nombrevéntuel des egles 47
dence that will have to be consistent with de preuve qui devront s’harmoniser avec
s. 672.21(3)), it should be noted that their appli- I'al. 672.21(3)e tiensa piEciser que I'applica-
cation will affect only the admissibility of pro-  tion de celles-ci ne saurait affecter que I'admissibi-
tected statements for trial purposes. The rules of e d&$ éclarations pragees aux fins du pres.
evidence do not affect the psychiatrist's work in  Legles de preuve n'affectent en rien le travall
assessing the mental capacity of the accused in any  du psychiatre damslsation de la capaeit”
way. In the instant case, Dr. Wolwertz could use = mentale de l'ac&msTesgce, le D Wolwertz
the confession to the police to make the psychiatric ~ pouvait utiliser la confession faite aux policiers
assessment of the accused. Only the admissibility  pouregeocd I'évaluation psychiatrique de
for trial purposes of the statement thus obtained I'aec@g&ule 'admissibilid”aux fins du proes
was compromised. The determination of mental deeldadation ainsi obtenuetdit compromise.
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capacity does not raise the same considerations of eteardination de la capaeithentale ne soeNe
procedural fairness as the trial itself. The psychia-  pas ¢é#sawn consigfations dequig pro&durale
trist merely makes a recommendation to the court  que leeprdg-néme. Le psychiatre ne fait
and the defence may always introduce its own psy-  qu’une recommandation au tribunatfehsz d”
chiatric assessment if it believes that the first  peut toujours soumettre sa gvajuation psy-
assessment was not made in accordance with the  chiatrique si elle croit que &exeatiiation
rules provided for in the section. Trial fairness is  n'a @asfaite conformfment auxegles pevues
simply not in issue. What is important is to obtain  par l'articleqi® du proes n'est tout simple-
the most accurate assessment possible of the  ment pas en cause. Ce qui importe, c’est d’obtenir
accused’s mental capacity. eValuation la plus exacte possible de la capacit’
mentale de l'accs’

D. Waiver D. La renonciation

The appellant argues that even though the state- L'appelante fait valoir que eme si la dclara-
ment was inadmissible, the defence waived the dimit inadmissible, laafénse a renoeca se
exercise of its right and accepted the introduction evaldir de son droit et a accemile le rapport du
in evidence of the psychiatrist's report and the  psychiatre, etd@rmtion qu'il contenait, soient
statement it contained. The appellant also pointsepogs en preuve. L'appelante souligegale-
out that neither did the respondent object to the use  ment que &im@rs’est pas non plus oppas”
of this evidence by the Crown during cross- [lutilisation de cette preuve par learenmstblic
examination of the accused. lors du contre-interrogatoire de l'accus’

First, this waiver must be placed in context. It En premier lieu, il convient de remettre cette
was after the defence had filed the report of its  renonciation dans son contexte. I@’estité de
expert, Dr. Lafleur, whose opinion had been used la production paeftasg” du rapport de son
by Judge Lamoureux during thwir dire on the  expert, le DLafleur, dont I'opinion avaie® utili-
admissibility of the confession to the police, that ee $ar le juge Lamoureux lors du voir-dire sur
the Crown sought to file the report of I'admissildlidle la confession faite aux policiers,
Dr. Wolwertz, to which the defence did not object.  que le neréspublic a demamrda Eposer le
When Crown counsel later questioned the accused  rapport téolvertz, cea quoi la @éfense ne
about his admission to Dr. Wolwertz, she was care-  s’est paseampposfsque l'avocate du minese
ful not to identify the document she was bran-  public a ensuite questikemcug concernant
dishing as the inadmissible confession. On neither  son aveu &Jolvertz, elle s’est bien gaed”
occasion was the inadmissible confession the cen-  d’identifier le document qu’elle brandissait comme
tral issue and it could in a sense go unnoticed. Astant” la confession inadmissible. Dans un cas
Proulx J.A. stated (at p. 243): comme dans l'autre, la confession inadmissible

n’etait pas au coeur delgit et pouvait en quelque
sorte passer inapgare. Comme le souligne le juge
Proulx de la Cour d’appeg la p. 243:

[TRANSLATION] . . . | find it difficult to believe that after ... je peux difficilement concevoir qu'ags avoir con-
successfully challenging the admissibility of the admis- etestéc suaes I'admission en preuve des aveux faits
sions made by the appellant to the police, counsel for par I'appelant aux policiers, I'avocat de I'appelant ait
the appellant nevertheless wanted these admissions used voulu que ces aveweaoaing retenus contre
against his client, through Dr. Wolwertz's report. . . . son client, par le biais du rapport du Dr Wolwertz. . .

The law on the question is clear. Despite L'etat du droit sur la question est d’ailleurs clair.
s. 672.21(2) and (3), it had to be determined Malgs par. 672.21(2) et (3), il fallaietdrmi-
whether the protected statement was admissible in  ner sclardfion pratggeétait admissiblegtant
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light of its degree of connection with the prior con-  ders@ connexit’avec la confession amtéure
fession which was found to be inadmissible. This epiginadmissible. Cette connexithe peut
degree of connection can only be assessed during e&evalgér que lors d'un voir-dire dont la tenue
voir dire, which was accordingly mandatory (seeetaif, pour cette raison, obligatoire (vdirven,
Erven, supra). By this | do not mean that there epit€). Je n'affirme pas ici qu’un voir-dire sur le
must be aoir dire on the voluntariness of the pro-  cametvolontaire de laatlaration pragée doit
tected statement in every case; once again, this isetre ténu dans tous les casnouveau, il s’agita’
guestion that will have to be determined in another  d’'une question qui deerarancké lors d’'un
case. | am merely confirming that there must be a  autre litige. Je confirme simplement qu'’il doit y
voir dire where, as here, the issue of whether the  avoir voir-dire lorsque se pose, comme en l'es-
admission was derived from a prior inadmissible ec@”la question de savoir si l'aveu estrivE
confession arises. d’'une confession inadmissiblerintie.

Whether the possibility of waiving their dire Que la possibilé”de renoncer au voir-dire, ou®!
or consenting to the use of the protected statemene consentia I'utilisation de la dclaration prag-
is based on s. 672.21(2) or whether it has a morgée, repose sur le par. 672.21(2) ou qu’elle repose
general foundation (see in this reg&d. Dietrich  sur un fondement plus large (vairce sujet I'aef
(1970), 1 C.C.C. (2d) 49 (Ont. C.A), it is well R. c. Dietrich (1970), 1 C.C.C. (2d) 49 (C.A.
established that “[s]ilence or mere lack of objec-Ont.)), il est bierefabli que «[l]e silence ou la sim-
tion does not constitute a lawful waiver” (¥8&k  ple absence d'opposition ne constitue pas une
v. The Queen, [1981] 2 S.C.R. 64, at p. 74). In the renonciation valide» (voiPark c. La Reine, [1981]
circumstances, the Crown cannot argue that the si2 R.C.S. 64a’la p. 74). Dans les circonstances, le
uation was otherwise. | therefore adopt the positioministere public ne peut pténdre qu'il s’est pro-
of the Court of Appeal and find that there was noduit autre chose. J'adopte donc la position de la
valid waiver or consent to the use of the protectedCour d'appel et conclus gu'il n'y a pas eu, en
statement in the case at bar. 'espéce, renonciation valable, ni consentemant, °

l'utilisation de la @claration pratgée.

E. Appropriate Remedy E. La réparation appropriée

Although | have found that Judge Lamoureux M&me sijai conclu que 'aveu de l'acauaéte 22
erred in admitting the accused’s admission, that ierrorEment admis en preuve par le juge
not sufficient to dispose of the appeal. It is alsoLamoureux, cela n'est pas suffisant pour trancher
important to consider how it was used in his real’appel. Il importe aussi d’examiner I'usage qu'il
sons. There is no doubt in the instant case that then a fait dans ses motifs. En I'esp, il ne fait
protected statement played a significant role in thaucun doute que laedlaration prattge a joe un
trial judge’s conviction of B.G. He defended his role important dans la condamnation de B.G. par le

verdict by saying: juge du proes. Il justifie son verdict en disant:
[TRANSLATION] With regard to credibility, certain Relativement |a cgdibilité, il faut voir certains

seemingly insignificant facts which become exceedingly petits faits qui deviennent excessivement importants

important in the decision | have to make must be con- danedisiolh que j'aia’prendre. L’accishie toute

sidered. The accused denies he ever sexually assaulted agression sexuelle sur sa victime. Pourtant, il a rencon-
the victim. However, he met with Dr. John Wolwertz e tté docteur John Wolwertz et (inaudible) avec

and (inaudible) with the latter. And in his report, celui-ci. Et le docteur Wolwertz, dans son rapport, nous
Dr. Wolwertz recounts the made-up story, that the rapporte I'histoire ew@htavoir que I'accgsavait,

accused made admissions to Dr. Wolwertz concerning au docteur Wolwertz, fait des admissions relativement °
his sexual behaviour. . son comportement sexue .

The accused gave, invented two (2) scenarios for the L'aczwddne; a inverg”deux (2) seharios pour
crime with which he was charged. What credibility must le crime qu'on lui reproche. Quedibilit€é dois-je
| give to the testimony of the accused, who admitted to donneremwighage de l'accas qui a admis au
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Dr. Wolwertz that he sexually assaulted the victim and docteur Wolwertz qu’'il a eggesséllement la vic-

who, under oath, before the Court, denied this state- time et qui, sous serment, devant la Cour, nie cette
men®? ...l therefore accept what he said to ectiiration? [...] Alors, moi je retiens les paroles qu'il

Dr. Wolwertz. a tenues avec le docteur Wolwertz.

Since there is other evidence which might standtant done” qu'il existe d’autres preuves suscep-
against the accused, the Court of Appeal properly tibletedfetenues contre l'ac@jst’esta bon
ordered a new trial rather than a stay of proceed-  droit que la Cour d'appel aeol@dente d’'un
ings. The Crown did not seek the application of the  nouvealeprpltitt que I'aret des proedures.
remedial provision in s. 686(1)(iii) to uphold the  Le minisgfe public n'a pas demaad’application
verdict of guilty despite the error in law on the de la dispositioeparatrice du sous-al.
ground that no substantial wrong or miscarriage of  6®§(iii) en vue de maintenir le verdict de cul-
justice occurred. In fact, the Crown specifically  paeilitalge I'erreur de droit, au motif qu’aucun
refused to invoke the provision despite the Quebec  tort important ou aucune erreur judiciaire grave ne
Court of Appeal’s express inquiry. s'est produit. En fait, le mémesublic a sgcifi-
guement refus de se mvaloir de cette disposition
malgreé la demande expresse de la Cour d’'appel du
Québec.

VII. Conclusion and Disposition VII. Conclusion et dispositif

For these reasons, | would dismiss the appeal Pour ces motifs, je rejetterais I'appel et confir-
and affirm the judgment of the Quebec Court of  merais le jugement de la Cour d’appetlac Qu”

Appeal ordering a new trial. qui ordonne la tenue d’'un nouvealeproc’
The reasons of L'Heureux-DabGonthier and Version framise des motifs des juges
McLachlin JJ. were delivered by L'Heureux-DyjbGonthier et McLachlin rendus
par

MCLACHLIN J (dissenting) — The accused was LE JUGE MCLACHLIN (dissidente) — L'accuesa
charged with several counts of sexual assault. Heté incul® de plusieurs chefs d’agression sexuelle.
made a statement to the police admitting guilt. Il add@ police une elaration dans laquelle il
Later, he confirmed the validity of that statement  reconnaissait sa cukpalbiitplus tard confirm”
to a psychiatrist in the course of a court-ordered la validé cette Clarationa’ un psychiatre au
assessment of his mental condition pursuant to  coursdallation de soptat mental ordore€
s. 672.114) and b) of theCriminal Code, R.S.C., par le tribunal confoemient aux al. 672.4]) etb)
1985, c. C-46. At his trial, he took the stand in his Qe criminel, L.R.C. (1985), ch. C-46A son
defence and denied that he committed the offences egrdca €moigré pour sa efense et @& avoir
in question, giving a different version of events  commis les infractions en question, donnant des
from the one he had provided to the police andevénements une version difEnte de celle qu'il
confirmed to the psychiatrist. avait da®ed la police et confir@é au psychiatre.

Section 672.21 of th€riminal Code provides L'article 672.21 duCode criminel dispose que
that statements made by the accused in the course edtmations faites par I'acorisiu cours d'une
of a court-ordered assessment of his or her mentalvaluation de somtat mental ordore€ par la cour
condition are “protected statements” inadmissible  sont deslations pr&dees» qui ne sont pas
in evidence without the consent of the accused, admissibles en preuve sans le consentement de
subject to certain exceptions. One exception allows  l'agce®us eServe de certaines exceptions.
protected statements to be used to challenge the  Suivant une excepticetldeatidhs prages
credibility of the accused if his or her testimony at  peuvetne ‘utili€es pour mettre en doute la
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a later proceeding is inconsistent with the previ- edduilité de I'accus’si le €Emoignage qu'il rend
ously made protected statements. The issue before  dans ueeyBsubsjuente est incompatible
us on this appeal is whether the trial judge erred in  sur un point important aveclEsitibns prat-
considering the statement the accused made to thees @Ji'il a éja faites. Dans le psent pourvoi, il
psychiatrist when assessing his credibility at trial,  s’agiteterdiiner si le juge du pres’a commis
pursuant to s. 672.21(8)(of the Criminal Code. une erreur en prenant en comsation la @clara-
tion faite par lI'accus”au psychiatre lorsqu’il a
appecié la cedibilité du premier conforementa
l'al. 672.21(3J) du Code criminel.
The statement the accused made to the psychia- La déclaration de I'accsau psychiatre est une 56
trist is a “protected statement” defined by Parlia- ectdfation pragge», expression qui etg” dsfi-
ment, under s. 672.21(1), as follows: nie ainsi paetgslateur au par. 672.21(1):

672.21 (1) In this section, “protected statement” 672.21 (1) Au pEsent article, «@tlaration pratgee»
means a statement made by the accused during the s’entend deldetibn faite par I'accesdans le
course and for the purposes of an assessment or treat- cadevalaation ou du traitement gui par une
ment directed by a disposition, to the person specified inecisibn a la personne esigrée dans I'ordonnance
the assessment order or the disposition, or to anyoneevaldation ou la efision oua’ un pepo€ de cette

acting under that person’s direction. personne.

A protected statement cannot be used at trial, sub-  dolardtion pragee ne peut pastre utili€e
ject to certain exceptions, one of which is to chal-  au gspcous aServe de certaines exceptions,
lenge the credibility of the accused where he or she  notamment en vue de mettre en deditalie cr’
gives a different statement in evidence: de I'aedos$qu’il fait une dclaration dif€rente

au cours de soremoignage:

(2) No protected statement or reference to a protected (2) eddarations preees ou la mention d'une
statement made by an accused is admissible in evidencegclaration pratgge faite par l'accues’ne sont pas
without the consent of the accused, in any proceeding admissibles en preuve sans le consentemeng de I'accus’
before a court, tribunal, body or person with jurisdiction dans touteeguoe devant un tribunal, une cour, un
to compel the production of evidence. organisme Ou une personne qui ateooep pour
ordonner la production dléments de preuve.

(3) Notwithstanding subsection (2), evidence of a pro- (3) Ramogdtion au paragraphe (2), une preuve
tected statement is admissible for the purpose of d'ectadition prat@ee est admissible pour:

(f) challenging the credibility of an accused in any f) mettre en doute la edibilité de I'accus’lorsque le
proceeding where the testimony of the accused is emoignage qu'il rend dans des pedafes est incom-
inconsistent in a material particular with a protected patible sur un point important aveederatin
statement that the accused made previously; eggetqu’il a dja faite;

The accused contends that the trial judge erred L'accug p®tend que, lorsque que le juge dwp’
in considering the statement the accused made to ep@@Epm@Cié sa cedibilité au proes, ce der-
the psychiatrist when assessing his credibility at  nier a commis une erreur en prenant emaconsid”
trial, notwithstanding s. 672.21(8)(of theCrimi-  tion la dclaration qu’il avait faite au psychiatre, et
nal Code, which on its face authorizes this. He  ce malgrfait que le texte de I'al. 672.21f3Jlu
argues: (1) that the statement to the psychiatrist i€ode criminel autorise une telle utilisation. Il
inadmissible as an involuntary confession made to  avance les arguments suivants:eflarétiati
a person in authority; (2) in the alternative, that the  au psychiatre est inadmissible parce qu’elle est une
statement is inadmissible because it is the product  confession involontairea faite personne en



58

59

504 R. V. G. (B.)

McLachlin J.

[1999] 2 S.C.R.

of an earlier inadmissible confession; and (3) that
in either case, s. 672.21(B)does not permit its

situation d'aeit¢®}’la d'claration est inadmis-

sible parce qu'elle est le fruit d'une confession

use, even to assess credibility. | cannot accept eriante inadmissible; (3) dans un cas comme

these arguments. | shall discuss each in turn.

dans lautre, I'al. 672 21¢3permet pas son

utilisation, néme aux fins d’apgciation de la &
dibilite. Je ne peux pas accepter ces arguments. Je
vais les examinea tour de ofe.

| proceed on the basis that the trial judge used Je tiens pour acquis que le juge du psoa’uti-
the accused’s statement only to assess his credibil- e ldis@claration de l'acces’dans le seul but

ity. The trial judge began and ended his reasons
with clear affirmations that the central issue before
him was that of the accused’s credibility. Indeed,

ceappr'sa adibilite. Le juge du prazs a
commendérmir’ ses motifs en affirmant clai-
rement que la question centrale ataitt Shisi

the case fell to be decided on the basis of the evetait celle de la edibilitté de I'accus. De fait,

dence of the complainant versus the evidence of
the accused.

c’est la comparaison de la valeur relativei-du t’

gnage du plaignant et de celui de I'ecqusa

détermire lissue de I'affaire.

(1) The Argument that the Accused’s Statement to

(1) L'argument queclardfion de lI'accusau

the Psychiatrist is an Involuntary Confession

psychiatre est une confession involontaire

The first argument is that the accused’s state- Le premier argument est que lactHration de

ment to the psychiatrist is an inadmissible confes-
sion, quite apart from the earlier inadmissible con-

'aecas” psychiatre constitue une confession
inadmissiblegpemtiamment de la confession

fession to the police. The argument depends upon eriaaté inadmissible faita [a police. Cet argu-

the defence establishing that the psychiatrist was a

person in authority and that he
obtained the confession from the accused by using
threats or promises, or otherwise effectively

depriving the accused of his right to choose

whether to confess or not. At the very least, the

defence argues, the trial judge should have held a
voir dire to determine these matters. It seems clear
that even if the psychiatrist could be considered a
person in authority, there is no suggestion that he
used threats, promises, or other techniques to
deprive the accused of his choice. There is also no
suggestion that the accused did not know his rights
or that he did not possess an operating mind. The
trial judge, having considered the reports of both

the court-appointed and defence psychiatrists, con-

cluded that the accused understood and appreciated
the admissions he gave. The appeal was therefore

quite properly advanced mainly on the basis that
the statement to the psychiatrist is involuntary
because of its connection to the accused’s earlier

mepénd” de la capaeitde la dfense de

improperly enntrer que le psychiatedait une personne en

situation d'autdritiu’il a obtenu igguliere-

ment la confession de kacews moyen de
menaces ou de promesses, ou qu'il a, de quelque

autre argneffectivement prevl'accug’ de son
droieclded’de faire ou non une confessian.

tout le moins, affirneéelasd, le juge du pres”

awdienif un voir-dire pour trancher ces ques-

tions. Il semble clair goe g'il€tait possible

de evesitE psychiatre comme une personne

en situation dguperisonne ne gteénd qu'il se

soit servi de menaces, de promesses ou de tout
autre moyen pour priverel'decash droit de

choisir. Personnetemgbrion plus que l'acoris’

ne connaissait pas ses droits oetgit’ibas’
dastatutie’sprit conscient. Aps’ examen du
rapport du psychiatre pamia’cour et celui

du psychiatre defdasd, le juge du pres a
conclu que l'acagsnprenait les aveux qu'il

avait faits et leueqgensés. En appel, on a

donc, a juste titre, plaid” principalement que la
déclaration faite au psychiatretait involontaire
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confession to the police which the trial judge had  parce qeddi liéea la confession qui avaaté
ruled inadmissible. faite auparavant par l'aecai$d police et qui avait
éett ddclage inadmissible par le juge du pesc’

(2) The Argument that the Statement to the (2) L'argument que dalamdition faite au

Psychiatrist is Inadmissible Because of its psychiatre est inadmissible en raison de ses
Links to the Earlier Inadmissible Confession to liens avec la confessierieamé inadmissi-
the Police ble faitea la police

The second argument is that the accused’s state-Le deuxéme argument est que ladiration 60
ment to the psychiatrist is an inadmissible confes-  faite par I'acaugdsychiatre constitue une con-
sion because of its links to the earlier police con-  fession inadmissible en raison de ses liens avec la
fession which the trial judge ruled inadmissible. In  confessioariani'e qui st faitea la police et
my view, the connection between the statementto  que le juge despaoétlage inadmissibleA
the psychiatrist and the earlier statement to the  mon avis, le lien engeldaation au psychiatre
police does not meet the test established by this  etdimmtion ardfieurea la police ne satisfait
Court for inadmissibility by derivation. pas au erid'€tabli par notre Cour en meté
d’'inadmissibilig par @rivation.

A preliminary issue arises of whether statements La question liminaire qui se pose est deb?
derived from an involuntary confession may be  savoir sidetaditions dfivées d’'une confession
excluded whether or not such statements are made  involontaire paixedtdrEes, qu'elles aient
to a person in authority. | can find no case where  ouetbfaitesa une personne en situation d'au-
the common law doctrine of derivative exclusion  tariié ne peux trouver aucunedrod une @cla-
has been applied to exclude a secondary statement  ration secondaiee Uagepérsonne qui etdit
not made to a person in authority. The common  pas en situation deausonditete écarEe en
law doctrine of derivative exclusion is concerned vertu de la doctrine de common law concernant
with voluntariness, a concern which arises only in  I'exclusiona&ments de preuveediée. Cette
the case of confessions made to persons in author-  doctrine s’attache awerearatbntaire des
ity. déclarations, question qui ne se pose que dans le

cas de confessions faitasdes personnes en situa-
tion d’autorig.

Assuming, without deciding, that the person in Si I'on suppose, sans toutefois statuer sur %2
authority requirement is met, the issue becomes  question, que la condition ralddiveesence
whether the statement to the psychiatrist is ren-  d'une personne en situation &'agbri¢spec-
dered involuntary by the preceding statement toee, if faut alors se demander si kchdiration faite
the police. The test was set by Sopinka R.in.  au psychiatre devient involontaire du fait de la
I.(L.LR)and T. (E.), [1993] 4 S.C.R. 504, at p. 526: edaration amfieurea la police. Le créfe appli-

cable aeté établi par le juge Sopinka dans l'efrr”
Rc |l (LR)eT. (E) [1993] 4 R.C.S. 504 la
p. 526:

...a subsequent confession would be involuntary if...une confession subgiente serait involontaire si
either the tainting features which disqualified the first * learactristiques ayant viei'la premere confession
confession continued to be present or if the fact that the existaient toujours ou si ErgEniarationetait un

* L'erreur dans la traduction du texteeci €t corrigge.
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first statement was made was a substantial factor con- facteur important qué a fagi€ la secondeedlara-
tributing to the making of the second statement.  tion. [Je souligne.]
[Emphasis added.]

As this statement makes clear, the issue is whether ~ Comme l'indique clairemenbret la ques-

the second confession has been rendered involun-  tion est de savoir si la seconde confession est deve-
tary. It if is not involuntary, it stands as an admis-  nue involontaire. Si elle ne I'est pas, elle est valide
sible confession. en tant que confession admissible.

On the first branch of the test, Sopinka J. held Relativement au premier volet du eri¢, le juge
that “a subsequent confession would be involun-  Sopinka a conclu qu'«une confessemusotes”
tary if. . .the tainting features which disqualified serait involontaire si les aaistijues ayant
the first confession continued to be present’. evild premére confession existaient toujours».
Sopinka J. identified the following as potentially  Le juge Sopinka a gualdivices» potentiels les
“tainting features”. the time span between the  facteurs suivantsideédouB entre les e€lara-
statements, advertence to the previous statement tions, les alladeoEclaration amfieure pen-
during questioning; the discovery of additional dant l'interrogatoire,eleoaverte dléments de
incriminating evidence subsequent to the first  preuve incriminants esupptaires aps la pre-
statement; the presence of the same police officers erendiclaration, la @Sence des emies policiers
at both interrogations; and other similarities  au cours des deux interrogatoires ainsi que d’autres
between the two circumstances. (L.R) and  similarités entre les cas. (L.R) et T. (E.), précit,

T. (E.), supra, at p. 526). On the second branch ofa la’p. 526). Relativement au deexié volet du
the test, more apposite here, Sopinka J. stated that eregrie juge Sopinka a dit qu'«une confession
“a subsequent confession would be involun-  egobgnte serait involontaire [. . .] si la prend’
tary . . . ifthe fact that the first statement was made eclarationetait un facteur important qui a inegé’
was a substantial factor contributing to the making  faire la secoaderdfion». De tels cas pour-
of the second statement”. This might occur where  raient survenir lorsque |@redciaration pro-
the fact of the first statement produces a “strong  voque une «invitation preasanfiquer des
urge to explain away incriminating matters in aeléments incriminantser@élés dans uneatlaration
prior statement” (p. 527); or the second statement erigut'e» (p. 527), lorsque la seconéeldfation
was a “continuation of the first” (p. 531); or where, etait une «continuit’de la prengre» (p. 531), ou
in light of the first statement, “the rationale for fur-  lorsgada lumere de la prerere d&claration, «il
ther restraint in self-incrimination was gone” n'y avait plus de raisewit@’ de s'incriminer»
(p. 532). In short, the inquiry is whether the first  (p. 532). Bref, il s’agit de se demander si la pre-
inadmissible confession effectively deprived the emi confession inadmissible a effectivement
accused of the choice of whether to make the sub- e placcug de la possibilé’de choisir de faire
sequent confession, rendering it involuntary and  ou non la confessiegaehss, rendant celle-ci
hence inadmissible. involontaire et, de ce fait, inadmissible.

To assert that every statement similar to or Affirmer que toute dc¢laration dfivée d'une
derived from an inadmissible statement thereby eclatation inadmissible ou similaire une telle
becomes inadmissible is to undermine the rationaleecladation devient de ce fait inadmissible a pour
of choice that lies at the heart of the confessions  effet de miner la ra&tom dii” choix qui est au
rule:R. v. Hebert, [1990] 2 S.C.R. 151, atp. 173. 1t  cceur de dgle” des confession®. c. Hebert,
would make virtually all second confessions inad-  [1990] 2 R.C.S.d % p. 173. Cela aurait pour
missible, regardless of the circumstances, since effet de rendre inadmissible pratiquement toute
second statements almost always will have refer-  seconde confession, quelles que soient les circons-
ence in some derivative way to prior statements.  tances, puisqu’'une eelration se rapporte
It would prevent an accused who has made an  presque toujourspdaeHeyée,a la dEclaration
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inadmissible first statement from making an esiglre. Cela engrherait I'accusqui a fait une

admissible second statement, even where this isto  @rendclaration inadmissible de faire une

his or her advantage. And it would disadvantage  secoeclardfion admissible, emie lorsque cela

the search for the truth and the proper administra-  sesinh avantage. Une telle situation ne favori-

tion of justice, all in the absence of the self-incrim-  serait pas non plus la rechercheedi|aivia

ination and abuse rationales that underlie the rule  bonne administration de la justice, et tout cela en

that involuntary confessions should be excluded. I'absence des justificatioregosdl la protec-
tion contre l'auto-incrimination et les abus sur
lesquelles repose laegle selon laquelle les
confessions involontaires doiveetré €cartes.

For these reasons, | respectfully dissent from my Pour ces motifs, je dois avemards exprimer 65

colleague Bastarache J.'s view that a subsequent  ma dissidence avec I'opinion de egue dell®
statement is inadmissible if the second statement juge Bastarache g@claeatibn sulejuente
“arose out of the first” or where the first and the  est inadmissible lorsque la seceokdeatitn
second statements “are one and the same”. The  «est issue de krgremni «ne fait qu’'un avec
fact that the second statement contained no addi- elle». Le fait que la seeoladatidh ne conte-
tional information, and that the second admission  nait aucune informatioresgopéire et qu'elle
was merely an assertion of the truth of the first etait’ simplement qu’une affirmation de lara:
statement does not suffice, without more, to render e di" la prengfe ne rend pasa lui seul, la
a second confession inadmissible. Nor is a second  seconde confession inadmissible. Une seconde
confession rendered inadmissible because it iseclagation ne devient pas non plus inadmissible
“contaminated” by or “exists only because of”, the  parce qu’edi& ac<Contamieé» par la confession
prior inadmissible confession. Connectedness or erinife inadmissible ou gu'elle «n’existe [. . .]
similarity between a prior inadmissible confession  qu’en vertu de» celle-ci. La canoaXd’ simili-
and a subsequent statement renders the subsequent  tude entre usre p@EmeSsion inadmissible et
statement inadmissible only if it rises to the level  uaeelalation subeEjuente ne rend cette dema”
of showing that the connection may have rendered  inadmissible que si cette eoonegithilitude
the second statement involuntary. est suffisante pedrodirer que le lien est sus-
ceptible d’avoir rendu la secondediération invo-
lontaire.

Applying the doctrine of derivative exclusion Appliquant aux faits de I'egge la doctrine de 66
set out inl. (L.R.) and T. (E.) to the facts here, and  I'exclusion de la preugewée qui aett énon€&e
bearing in mind the protection against involuntary  daifs.R) et T. (E.), tout en gardard I'esprit la
self-incrimination that lies at the heart of it, | con- protection contre I'auto-incrimination involontaire
clude that the statement to the psychiatrist, assum-  qui est au cceur de cette doctrine, je conclus que la
ing it to be a confession falling under the reach of eclaration qui aet faite au psychiatre — en
this doctrine, is not inadmissible on either branch  tenant pour acquis qu’elle est une confession rele-
of the test. The time span between the first and  vant du champ d’application de cette doctrine —
second statements was long — about one year, n'est pas inadmissible suivant 'un ou l'autre des
during which time the accused consulted with a  volets dareritl s’estecoul, entre la prerere
lawyer. There was no mass of subsequently dis- et la seceotiwadion, un longalai — environ
covered evidence acting as a practical compulsion  un an — au cours duquekel'accossué”un
to confess. The circumstances and personnel avocat. On n'eqas/dft, suljuemmena la
involved in the two situations were entirely differ-  prenei” &claration, une masse eftments de
ent. The accused’s mother had explained to the  preuve qui auraient eu pour effet de foreer concr’
accused the purpose and nature of the meeting with ~ tement BagqoaSser aux aveux. Les circons-
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the psychiatrist. While the psychiatrist adverted to  tances et les personnes en cause dans les deux cas
the first statement in questioning the accused, he etai@ht pas du tout lesemes. Bien que le psy-
did not do so in a deceptive or coercive way. The  chiatre ait fait all@sitan premére dclaration
accused was never deprived of his right to choose  lorsqu'il a questiaonUg, il ne I'a pas fait de
whether to make the statement or not. These cir- corfautoritaire ou de manea prendre I'accies”
cumstances do not bring the case within the situa- efautd”Ce dernier n’a jamaete” privé de son
tions described by Sopinka J. where a second state-  droit de choisir de faire ou exarkiol. Ces
ment might be inadmissible on the basis of a prior  circonstances ne font pas eselaeeffaire un
inadmissible confession. The substantial connec-  desemgsdpar le juge Sopinkauda seconde
tion between the two statements required by theecladation pourraietre jugge inadmissible en rai-
law to establish involuntariness is not established, son d'une confessaieat inadmissible. On
and the doctrine of derivative exclusion does not n’a pasodte I'existence, entre les deuraa-
apply to exclude the statement at issue. rations, diedigconnexé’important exig par
le droit pouretablir le cara@re involontaire, et la
doctrine de I'exclusion degléments de preuve
dérivée ne s’applique pas etecarte pas laatla-
ration en litige.

(3) The Argument that Section 672.21(3)f the  (3) L'argument que l'al. 672.21¢B)u Code cri-
Criminal Code Does not Permit the Use of minel ne permet pas l'utilisation des confes-
Inadmissible Confessions sions inadmissibles

In the event the accused was able to establish Dans I'hypotlese @ l'accu€ a pu émontrer

that the statement to the psychiatrist was an inad- queedaration au psychiatre constituait une

missible confession, which | reject, he would face = confession inadmissible, éypaine je rejette,

the further hurdle of showing that the inadmissibil- il devrait surmonter un obstaclecmgppdire,

ity of the statement took it out of the reach of ceaatire prouver que l'inadmissibiit’de la

S. 672.21(3f). To this end, the accused submits ecldration a eu pour effet de soustraire cella-ci -

that the common law confessions rule and sc)11( I'application de I'al. 672.21(3). A cetégard, I'ac-

of the Canadian Charter of Rights and Freedoms  cus soutient que laegle de common law relative

prohibit any subsequent use of an involuntary con-  aux confessions et taldd1a Charte cana-

fession. He argues that, in order to conform withdienne des droits et libertés interdisent toute utili-

the requirements of th€harter, s. 672.21(3f] sation subsquente d’'une confession involontaire.

must be read down or interpreted as incorporating etemd que, pour que l'al. 672.21fj330it con-

the common law confessions rule and excluding  forme aux exigenceCterte, il faut lui don-

inadmissible confessions. On this view, the “pro-  ner une irg&fioh atthiée ou consiefer qu'il

tected statements” referred to in s. 672.2%)3)( a incorpoe la Egle de common law relative aux

would have to be read as “protected statements, confessions efcquid les confessions inadmis-

except inadmissible confessions”. Bastarache J.  sibles. Suivant ce raisonnement, I'expression

applies similar reasoning and concludes that the eclagation pratge» vige a l'al. 672.21(3f)

exception created under s. 672.21f)3foes not  devrait plot”étre considiée comme visant les

allow statements derived from inadmissible con- ectdrations pra@dees,a I'exception des confes-

fessions to be used to challenge an accused’s credi-  sions inadmissibles». Le juge Bastarache applique

bility, because to do so would render the section  un raisonnement similaire et conclut que I'excep-
tion créée par l'al. 672.21(8) ne permet pas l'uti-
lisation de eéclarations dfivees de confessions
inadmissibles pour mettre en doute ladibilité de
'accuss, étant done” que cela aurait pour effet
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unconstitutional in light of the “constitutionalized”  d'invalider cet alirwu la «constitutionnalisation»
confessions rule. de l&gle des confessions.

In my opinion, the statement to the psychiatrist, A mon avis, la dtlaration faite au psychiatre — 68
even if an inadmissible confession, could be used emensi elle constituait une confession inadmissi-
to challenge the accused’s credibility pursuant to  ble — powtraitutili€e pour mettre en doute la
s. 672.21(3f). The wording of s. 672.21(3)(is  crédibilité de I'accus’en vertu de I'al. 672.21(3)
clear and conforms to the documented intention of  Le texte de cea ast clair et conforme I'in-
Parliament. Given the lack of ambiguity in  tention documentiu &gislateur. Vu I'absence
s. 672.21(3X) and the absence of a constitutional  d’ambigudu texte de I'al. 672.21[)et le fait
challenge of this section, | take the view that it  qu’on ne conteste pas sa constitugpalitis
cannot be read down on constitutional grounds. |  d'avis qu'il ne peut recevoir une eirgopr’
also note that even if the constitutionality of the emtEe pour des motifs d’ordre constitutionnel. Je
section were considered, there is every indication  souégatment que, eme si la constitutionna-
that it would pass constitutional muster. elde cet alina€tait contesté, tout indique qu'il

résisteraita’ un tel examen.

The cardinal principle of interpretation is that a Le principe fondamental d'intergtéation est 69
statute must be interpreted in a way that gives qu'un texte de loi doit recevoir unestatenpr’
effect to the intention of Parliament. While various  qui donne efféiniention du €gislateur. Bien
considerations and rules aid in ascertaining this querdiifes egles et consatations aidenta”
intention, the words chosen by Parliament are theegadér cette intention, les mots choisis par le
prime indicators of its purpose. Absent ambiguity, egislateur sont les premiers indicateurs de I'objec-
one can reasonably assume that Parliament said tif qu'il vise. En I'absence digmkagupeut
what it intended to say. The courts are not, how- raisonnablemesuimper que leeljislateur a dit
ever, the slave of the text. The words must be read ce qu’il entendait dire. Les tribunaux ne sont
with the object of the statute and the intention of  cependant pas esclaves du texte. Les rasts utilis”
Parliament in mind. A related rule is that the stat-  doiwdra fus en gardara Mesprit I'objet de la
ute should be read in a way that avoids absurdity  loi et I'intentioregisldteur. Suivant unegle
and assigns a meaning to all of the words Parlia-  connexe, le texte de lat@oiinterpete de
ment has used. See generaltizzo & Rizzo Shoes  mangread éviter les absurdis eta donner un sens
Ltd. (Re), [1998] 1 S.C.R. 27per lacobucci J. Yet a’tous les mots utiks par le égislateur. Voir, de
another rule is that where two interpretations of a cofagnrérale: Rizzo & Rizzo Shoes Ltd. (Re),
provision are possible, and one raises constitu- [1998] 1 R.C.S. 27, le juge lacobucci. Cependant,
tional difficulty, the court should prefer the inter-  selon une autgder lorsqu’une disposition est
pretation that more closely accords with the Con-  susceptible de deux etadgms et que l'une
stitution: Saight Communications Inc. v. delles soutve des difficuks du point de vue
Davidson, [1989] 1 S.C.R. 1038, at p. 107@r  constitutionnel, le tribunal devrait gfErer I'inter-
Lamer J. (as he then was}; v. Zundel, [1992] p#tation qui est la plus conformae la Constitu-

2 S.C.R. 731, at p. 77fper McLachlin J. This fol-  tion:Saight Communications Inc. c. Davidson,
lows from the common-sense presumption that [1989] 1 R.C.S. 40a8p."1078, le juge Lamer
Parliament intends to respect the constitutional (plus tard Juge en Bhef); Zundel, [1992]
limits on its jurisdiction,Driedger on the Con- 2 R.C.S. 731ala p. 771, le juge McLachlin. Cette
struction of Satutes (3rd ed. 1994), by R. Sullivan, egle dcoule de la @msSomption semE selon
at pp. 322-23. laquelle leedislateur entend respecter les limites
constitutionnelles encadrant sa catgrice,
Driedger on the Construction of Satutes (3¢ &d.
1994), par R. Sullivan, aux pp. 322 et 323.
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In my view, the application of these principles A mon avis, I'application de ces principes °

to s. 672.21(3ff does not lead to the conclusion  l'al. 672.2f)(3)y'amene pasa’ conclure qu'il

that it should be read as inapplicable to inadmissi-  dewt# Considié comme inapplicable aux

ble confessions. | agree with Bastarache J. that  confessions inadmissibles. Je partage I'opinion du

Parliament had two purposes in passing s. 672.21.  juge Bastarache qegislatelir visait deux

Parliament wished to facilitate court-ordered  objectifedictant I'art. 672.21. |l éSirait facili-

assessments of accused persons by providing them  tdiemtions psychiatriques ord@as par les

with a guarantee of confidentiality. Parliament, tribunaux, et ce en accordant auesacme’

however, also wanted to uphold and protect the  garantie de confident@épendant, lestjisla-

search for truth. The Minister of Justice indicated  teur voudgjalément soutenir et pegér la

in introducing the provisions that she had received recherche deétla LLorsqu’elle a dpo£ les dis-

representations from the defence bar that lawyers  positions en question, la ministre de la Justice a

were advising their clients to refuse to answer indiggle des associations d'avocats de la

guestions during such assessments to avoid the rislefengg avaient affirsnque certains avocats con-

of incriminating statements. She noted that this  seilladatrs clients de refuser depondre aux

practice threatened to undermine the effectiveness  questions quitdéemt ‘posés au cours de ces

of court-ordered assessments. At the same timevaluations, de fapn a éviter de faire desetlara-

the Minister indicated that she was alive to repre-  tions incriminantes. La ministre a eoglign”

sentations from those concerned with law enforce-  cette pratique risquait de compromettre kefficacit”

ment that a complete interdiction on the use of dealuations ordorg€s par les tribunauxd

such statements would deprive the courts of impor-  cette occasion, eflelement ditefre sensible

tant information that might cast light on the aux observat@manant des personnes cleag”

accused’s situation and the crime. Section de I'application de la loi, qui affirmaient que le fait

672.21(3)f) effects a compromise between these  d'interdire cetapiént le recoura Ce genre de

two Parliamentary purposes. To protect the confi- eclaFations priverait les tribunaux de renseigne-

dentiality of the accused, s. 672.21 affirms that ments importants qui pourraient faire éaelumi’

communications in court-ordered assessments or  sur la situation ded'atcus’le crime. L'alig&

treatments are inadmissible in evidence absent 672fpX&3lise un compromis entre ces deux

consent, subject to certain exceptions. To uphold  objectifegisldteur. Pour pretjer la confiden-

and protect the search for truth, s. 672.2%(8ye- tialit des dclarations de l'acces’l'art. 672.21

ates a limited exception providing for the use of  affirme que les communications faites au cours

such statements to challenge the accused’s credi-evaldiations ou de traitements ordeanpar les

bility where he or she takes the stand and testifies  tribunaux ne sont pas admissibles en preuve sans le

in a manner inconsistent with these statements. consentement de el/asous” @serve de cer-
taines exceptions. Pour soutenir et eget la
recherche de laerité, l'al. 672.21(3) crée une
exception limi€e, qui permet [utilisation des
déclarations pragges pour mettre en doute lacr’
dibilite de I'accus’lorsqu’il se pesentea’la barre
et rend un d@moignage incompatible sur un point
important avec de tellesdlarations.

An interpretation of s. 672.21(3)(that extends L'interprétation de l'al. 672.21(8) qui étend
its limited use exception to otherwise inadmissible  asrlatations dfivees de confessions par ail-
confessions is consistent with Parliament’s inten-  leurs inadmissibles I'exceptiogeliatitmatre
tions. The common law distinguishes between  d'utilisaticevpe” par cette disposition est com-
tendering evidence for the purpose of incrimina-  patible avec I'intentioegisidteur. La common
tion and referring to evidence for the purpose of law fait une distinction entredanpation d'un
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challenging credibility. It has long recognized that emtignage aux fins d’'incrimination et leféfence
when an accused puts his or her credibility in issu@a ce €moignage aux fins de mise en doute de la
by taking the stand, a range of otherwise inadmis- edibifite. La common law reconna’depuis
sible evidence is admissible to impeach that credi-  longtemps que, lorsqu’ue aestusa adibilité
bility. This is neither unfair nor unjust. The en cause en sseptanta’ la barre, toute une
accused has chosen, under oath, to put a certain  garefémelits de preuve qui ne sont pas nor-
version of events before the court and ask the court  malement admissibles le deviennent pour attaquer
to believe it. In so doing, the accused has opened eslibiité. Cette situation n’est niequitable ni
the door to having the trustworthiness of the evi- injuste. En effet, I'acchgisit alors, sous ser-
dence he or she offers challenged on the basis of  menteslenpei au tribunal une certaine version
contrary statements. Getting at the truth is an a@&néments, qu'il lui demande de croire. Ce
important value in criminal trials. Permitting the  faisant, 'aecoavre la porte aux attaques contre
Crown to cross-examine a witness by reference to  la fialkt'songmoignage au moyen deda-
other versions of the events he or she has presented rations contradictoiresolnzedé de laerité
furthers that goal. As stated by Lamer C.JRiv.  est un objectif important des pexcriminels. Per-
Kuldip, [1990] 3 S.C.R. 618, at pp. 635-36: mettre au nenéspublic de contre-interroger un
témoin en seaféranta d'autres versions desg-
nements qu'a dora®s ce dernier contribue la
réalisation de cet objectif. Comme I'a dit le juge en
chef Lamer danR. c. Kuldip, [1990] 3 R.C.S. 618,
aux pp. 635 et 636:

An accused has the right to remain silent during his or Un acxue’droit de garder le silence pendant son
her trial. However, if an accused chooses to take the eprdoutefois, si 'acceaschoisit dedmoigner, c’est
stand, that accused is implicitly vouching for his or her gu’il se porte implicitement garant aéelisdig.” Cet
credibility. Such an accused, like any other witness, has  @ctug comme n’importe quel autrmoin, ouvre
therefore opened the door to having the trustworthiness donc la porte aux attaques contre dad@alsititi
of his/her evidence challenged. An interpretation of s.13emotgnage. Interpter I'art. 13 de fegn a progger

which insulates such an accused from having previous I'accasfre un contre-interrogatoire portant sur ses
inconsistent statements put to him/her on cross-exami-ecladitions amtieures incompatibles aux seules fins
nation where the only purpose of doing so is to chal- d’attaqueedibitité, équivaudraita’mon avisa'trop

lenge that accused’s credibility, would, in my view, «fausser la donne» en faveur ded’accus’
“stack the deck” too highly in favour of the accused.

This logic applies to all previously-made inconsis-  Cette logique s’applqtmites les etlarations
tent statements of an accused, including inadmissi- eriantes incompatibles faites par un aegug’
ble confessions. While the common law confes-  compris les confessions inadmissibles. Bien que la
sions rule has developed in a way that does notglerde common law relative aux confessions ait
permit inadmissible confessions to be used t®vol® de telle fagn qu’elle ne permet pas ['utili-
impeach credibility, Parliament has the power to  sation des confessions inadmissibles pour attaquer
alter the common law. It was therefore open to  &lifilité de leur auteur, legjislateur a le pou-
Parliament, absent constitutional impermissibility,  voir de modifier la common law. ditaiti donc
to enact that all “protected statements” under loisible, en I'absence d'interdiction constitution-
s. 672.21, including inadmissible confessions, can  nellsictér que toutes les edarations pra-
be used to challenge the accused’s credibility if he eesg” vises par I'art. 672.21, y compris les con-
or she takes the stand to tell a different story. fessions inadmissibles, petreeutiliEes pour
mettre en doute la edibilité de I'accus” qui se
présentea’la barre et relate une version eiffhte
des faits.
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| conclude that reading s. 672.21BHs includ-
ing inadmissible confessions, far from conflicting
with Parliament’s goals, furthers them. The Crown
is prohibited from using any statement in a court-
ordered assessment as incriminating evidence
against the accused. It cannot tender it as a confes-
sion. It cannot put it in as part of its case against

Je conclus que, loin d'allea T'encontre des
objectifesipar ledgislateur, le fait de donnar °
l'al. 672.21(@he interpetation qui inclut les

confessions inadmissibles favorigelglegtli-

sation de ces objectifs. Il est interdit @meminist’
public d’'utiliser comme preuve incriminante con-

tre 'actomste @claration faite au cours d’'une

the accused. At the same time, if the accusedvaluation ordon@é par le tribunal. Il ne peut
chooses to take the stand in his or her defence an@posdr cette atlaration en preuve en tant que

tell a different story than that he or she told during

his or her assessment, the Crown can use the state-

confession. Il ne peut I'inclure dans sa preuve con-
tre dadeas ailleurs, si I'accastchoisit de

ment to challenge his or her credibility. The state-emdigner pour saedénse et relate une version des

ment, unless affirmed by the accused, does not

faitsreiffé de celle qu'il a doer au cours de

become evidence against the accused. The judge ewsbmation, le minigre public peut alors utili-

cannot use it as part of the material upon which he

seedmmtion pour mettre en doute sadibi-

or she bases a conviction. But the judge can use ite. Aitimoins qu’elle ne soit confire€ par I'ac-
to assist in assessing the accused’s credibility if the e,cestte dclaration ne devient pas werment

accused testifies in an inconsistent manner at trial.

de preuve contre lui. Le juge ne peut en faire un

des€léments sur lesquels il fonde laairation de
culpabilitt. Toutefois, il peut s'en servir pour
appe€cier la cedibilité de I'accus’si, au proes, ce
dernier rend unethoignage incompatible.

The rules of statutory interpretation that each Cette interpetation trouveegalement appui dans

part of an enactment must be given full credit and
that absurdity be avoided, also support this inter-
pretation. In s. 672.21 Parliament has set up a gen-
eral rule and carefully enunciated exceptions to it.
In order to accept the position of the defence and
Bastarache J., it is necessary to conclude that Par-
liament intended to enact yet another exception —
the inadmissible confessions exception — but
neglected to do so. The argument seems to be that
Parliament saw no need to explicitly expound this
exception, as it already existed at common law. It

legles d'interpetation Egislative pecisant
qu'il faut donner pleineeffetique partie d’un
texte de Miitet les absurdis. A l'article
672.2ledssliteur aetabli une egle grérale,
gu'il a soigneusement assortie d’exceptions. Pour
accepter la postionige par la dfense et
par le juge Bastaracheedesstaire de conclure
queedgslateur entendaidicter une exception
additionnelle — visant les confessions inadmis-
sibles —, mais québhbgé’de le faire. L'argu-
ment seattdeque ledgislateur n'a pas vu la

does not seem reasonable to me that Parliamentecessit” de formuler expressient cette excep-

having carefully considered the need for a general
rule and what exceptions there should be to that

tion, puisqu’elle exigjiteth” common law.
Il ne me semble pas raisonnabkudepgue,

rule, should be assumed to have overlooked the esamvoir soigneusement examirlé besoin

confessions rule that bulks so large in criminal law etablir une egle gnérale et les exceptions dont
in crafting its clearly articulated exception in  elle devedit assortie, leeljislateur aurait ouldi”
s. 672.21(3X). la regle des confessions — qui occupe une place si
importante en droit criminel — lorsqu’il adige
son exception clairement  forned” a
l'al. 672.21(3j).

The argument is also advanced that to interpret On avancesgalement I'argument que le fait de
S. 672.21(3X) as permitting the statement to be  coasid’que I'al. 672.21(8) permet I'utilisation
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used to challenge the accused’s credibility violates
the accused’s constitutional rights. Applying the

principle of interpretation that where an ambigu-

ous statute permits two meanings, one constitu-
tional and the other not, the court should choose
the constitutional meaning, it is argued that
s. 672.21(3X) should be read as not applying to

inadmissible confessions.

dedtadtion pour mettre en doute ladibilité
de l'aecpsfte atteinte aux droits garargisceé
dernier par la Constitution. Appliquant le principe
d'irdepon selon lequel lorsqu’'une loi
arelegti susceptible de deux int&tations —

'une valide sur le plan constitutionnel et l'autre

non — le tribunal doit retenir celle qui est valide,
on plaide que l'al. 672.ZL@it étre interpete

comme ne s’appliquant pas aux confessions
inadmissibles.

| find this principle of little assistance in the

J'estime que ce principe est peu utile en lest®

case at bar. It applies only where the statutory pro-ecepll s'applique seulement lorsque la disposition
vision is ambiguous, in the sense of being capablegislative en cause est amligw’esta-dire lors-

of being read in two ways. It cannot apply in the
case at bar since s. 672.21fg8)¢onsidered on its

words and in light of Parliament’s stated intention,
is not ambiguous. The section is quite clear — pro-
tected statements cannot be used

in evidence

qu’elle est susceptible de deuxetatiops. Ce

principe ne peut pas s'appliquer dansdemrcas

puisque, lUmere de son texte emie et de I'in-
tention erprici €&gislateur, l'al. 672.21(8)
n'est pas ambigu. Cette dispositsncester”

against the accused but can, exceptionally, be used edtsrations pre&dees ne peuvent pagré utili-
to challenge the accused’'s credibility where the eessén preuve contre I'aceyshais elles peuvent,

accused takes the stand and tells a different story.

It seems to me th&8aight rule of interpretation
does not go so far as to entitle the Court to rewrite
an unchallenged and unambiguous statutory provi-
sion under the guise of statutory interpretation.

exceptionnelletrenttili€es pour mettre en

doute saedlibilité lorsqu’il se pesentea’la barre

et donne une versiererdef des faits. Il me
semble queglla d'interpetation €tablie dans
dadaight ne va pas jusqa’autoriser la Coua °

récrire, sous couleur de l'integder, une disposi-
tion législative non contest” et non ambigu”

In my view, this is sufficient to resolve this
point. Absent ambiguity or a constitutional chal-
lenge, s. 672.21(3)(should be read as its words,
confirmed by Parliament’s purpose, suggest. How-

ever, as Bastarache J. suggest that this result would

be unconstitutional, it may be appropriate to point
out some of the problems | see with my col-
league’s assertion.

A mon avis, cela est suffisant pour disposer déd
ce point. En I'absence d’anthimuwde contesta-
tion d'ordre constitutionnel,

lal. 672f21(3)
devrait recevoir I'istatfors qui ressort de son
texte et qui est e@dfam’objectif dudgisla-
teur. Cependtant donr” que le juge Basta-
rache siggue ceeasultat serait inconstitution-

nel, il pourraitré utile que je signale certains des

problémes que je vois dans l'affirmation de mon
collegue.

Bastarache J.’s reasoning appears to follow Le raisonnement du juge Bastarache semble

these lines: (1) the common law confessions rule
does not permit inadmissible confessions or state-
ments derived therefrom to be used to impeach an
accused’s credibility; (2) certain aspects of the

common law confessions rule have been “constitu-
tionalized”; (3) to permit inadmissible confessions

or statements derived therefrom to be used to chal-

s'articuler ainsi: (#plla de common law rela-

tive aux confessions n’autorise pas I'utilisation des

confessions inadmissibles eulatesiatis qui

en seriv/&s pour attaquer laedibilité d’'un

&cd@3 certains aspects de &gle de common
law relative aux confessiomdéortdonstitution-
esalis(3) le fait de permettre que les confes-
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lenge credibility runs counter to these aspects and  sions inadmissibles eulégatns qui en sont

is therefore unconstitutional. edVées soient utilsés pour mettre en doute la
crédibilité est incompatible avec ces aspects et est,
par consguent, inconstitutionnel.

The first premise in this syllogism is correct; the La premére pemisse de ce syllogisme est cor-
common law confessions rule does not permit recteedierde common law relative aux confes-
inadmissible confessions to be used to impeach  sions n'autorise pas l'utilisation des confessions
credibility. If the accused’s statement was found to  inadmissibles pour attaquedilailite” de I'ac-
be an inadmissible confession, a finding | reject, ecu®&’la dclaration de I'accusétait juge étre
outside of the impugned statutory regime, it could  une confession inadmissible — conclusion que je
not be used to challenge the accused’s credibility.  rejette — en dehoegithe Egislatif contest,

elle ne pourrait pagtfe utili€e pour mettre en
doute sa @dibilité.

| cannot, however, concur in the second premise Je ne peux cependant pas souseile seconde
of this argument. While aspects of the common enpsse de cet argument. Bien que certains
law confessions rule have been “constitutional- aspects degla de common law relative aux
ized” (if that is an appropriate term), we must be  confessions aténkconstitutionnales» (si ce
clear on what this means. There is a distinction  terme convient), il faut cepedamich clair
between a right which is “constitutionalized”, and  sur ce que cela signifie. Il y a une distinction entre
the consequences that flow from a breach of that  un droit qui est «constitutienretliEs cores’
right. The fact that a statement was obtained in  gquencesqaulént d'une atteinta ce droit. Le
breach of a constitutional right, specifically the  fait qu'ueeldfation aiete obtenue en violation
right not to incriminate oneself, does not automati-  d’un droit reconnu par la Constitution, en l'occur-
cally render any subsequent use of the statement rence le droit de ne pas s’incriminer, ne rend pas
unconstitutional. Such a proposition would run  automatiguement inconstitutionnelle toute utilisa-
counter to theCharter, which excludes evidence tion selysiente de cetteedlaration. Une telle
obtained in violation o€harter rights only “if itis  proposition iraita’ I'encontre de laCharte, qui
established that, having regard to all the circumecarfe leeléments de preuve obtenus en violation
stances, the admission of it in the proceedings des droits qu’elle garantit seulement et est ~
would bring the administration of justice into dis-  bli, &gard aux circonstances, que leur utilisation
repute”: s. 24(2). For this reason, the Court in  est susceptiblecdasi@rer 'administration de
Hebert, supra, considering a confession obtained la justice»: par. 24(2)a\pailirquoi notre Cour,
in violation of s. 7, went on to consider whether datebert, précitt, examinant une confession
the constitutional breach rendered the statement obtenue en violation de l'art. 7, s’esedgra@and”
inadmissible under s. 24(2). In that case, the state-  violation de la Constitution rendalatatibn
ment was sought to be tendered as Crown evidence  inadmissible en vertu du par. 24(2). Dans cette
against the accused. The Cour concluded that the  affairée aiinisEre public voulait dposer la
statement at issue had been taken in violation ofeclaglation en preuve contre I'aceysiotre Cour a
the accused’'s right not to incriminate himself conclu que ézladation en cause avaét’
because the accused had been denied his right to  recueillie en violation du droit de Icae”
choose whether to make the statement or not. pas s'incriminer, car on lui avaitleefusit de
Going on to s. 24(2), it held that the statement choisir de faire ou nosclaration. Examinant
could not be used as evidence against the accused  ensuite I'application du par. 24(2), elle a conclu
for the truth of its contents. But this does not mean  queetdadition ne pouvait pastré invogqee
that all uses of the statement would necessarily  contre I'aquus’ faire foi de son contenu. Tou-
have been unconstitutional. Whiléebert, supra, tefois, cela ne signifie pas que toute utilisation de
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and R v. Whittle, [1994] 2 S.C.R. 914, constitu- l&caration aurait @¢essairemerdté inconstitu-
tionalized aspects of the common law confessions  tionnelle. Bien que éis Hebert, précite, et
rule, they did not endorse a constitutional right toR. c. Whittle, [1994] 2 R.C.S. 914, aient constitu-
be completely sheltered from all possible uses of tiomal&tains aspects de kegté de common
inadmissible confessions as an inexorable remedy. law relative aux confessions, ils n'ont pas souscrit
Put in terms of this case, we cannot infer from thea I'eXistence, en tant queepéaration inexorable,
fact the accused holds a constitutional right to  d'un droit constitutionne¢geatt les accas’
choose not to incriminate himself, that it is neces- contre toutes utilisations possibles d’'une confes-
sarily unconstitutional for Parliament to enact leg-  sion inadmissible. Dans le contexteeséntpr’
islation that permits the use of such statements for  pourvoi, nous ne pouvares ihf fait que 'ac-
the limited purpose of challenging credibility = eupdssde le droit constitutionnel de choisir de
where the accused chooses to take the stand and ne pas s'incriminer qu'ilecessamément
ask the trier of fact to believe a different version of  inconstitutionnel powedisldteur dedicter une
the events. dispositionegjislative autorisant ['utilisation de
telles &clarationsa’seule fin de mettre en doute la
crédibilité de I'accus’qui choisit de se psentel’
la barre et qui demande au juge des faits de croire
une version diffente degvénements.

The aspect of the confessions rule that is consti- L'aspect de laggle des confessions quergfi- 80
tutionally protected is the right under s. 7 of the  cie de la protection de la Constitution est le droit
Charter not to incriminate oneself. This right has  de ne pas s’incriminer, que garantit I'art. 7 de la
been interpreted as being the right to choos€harte. Ce droit aet interpeté commeetant le
whether to make a statement to authorities or not.  droit de choisir de faire ou natlanatioh aux
The consequences of a breach of that right fall to  aetorites corexjuences d'une atteinte ce
be decided under s. 24 of tbbharter by assessing  droit sone@rmirées par application de l'art. 24
whether the use of the statement will bring the d€Harte, c’esta-dire en dcidant si I'utilisa-
administration of justice into disrepute. If situa- tion de émldfation en cause est susceptible de
tions arise where such use requires exclusion undeecongi@rer 'administration de la justice. Les cas
s. 24(2) they may be addressed on the facts of thay ure telle utilisation d'une ettlaration com-
case at issue. This does not support the conclusion = maedartd¥ celle-ci en vertu du par. 24(2)
that Parliament is generally prohibited from per-  peuedrg @&cidsa la lumere des faits qui leur
mitting the use of protected statements, including  sont propres. Cela ne permet pas de conclure qu’il
inadmissible confessions, to challenge the esé@lement interdit aegislateur de permet-
accused’s credibility. tre l'utilisation deedlarations pr&gees, y com-

pris les confessions inadmissibles, pour mettre en
doute la cedibilité de I'accus!

The comments of lacobucci J. R v. White, Les commentaires suivants du juge lacobuc!
[1999] 2 S.C.R. 417, at para. 45, underscore this  dangtlrri€. White, [1999] 2 R.C.S. 417, au
point: par. 45, font bien ressortir ce point:

That the principle against self-incrimination does Le fait que le principe interdisant I'auto-incrimination

have the status as an overarching principle does not a effectivement le statut de prepopetant ne

imply that the principle provides absolute protection for signifie pas que ce principe faliagtug une pro-

an accused against all uses of information that has been tection absolue contre toute utilisation des renseigne-
compelled by statute or otherwise. The residual protec- ments dont la divulgatiofoecge en vertu de la loi

tions provided by the principle against self-incrimina- ou d'une autrearariies protectionsesiduelles qui

tion as contained in s. 7 are specific, and contextually- ecodlent du principe interdisant I'auto-incrimination et
sensitive. This point was made ifones, supra, at que contient l'art. 7 sont quises et varient selon le
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p. 257, per Lamer C.J., and ir5. (RJ.), supra, at contexte. Cela ressort desetsrJones, précité, a la
paras. 96-100per lacobucci J., where it was explained p. 257, le juge en chef Lam@&r(Rf.), précité, aux
that the parameters of the right to liberty can be affected paa. [9®, le juge lacobucciual est explige que
by the context in which the right is asserted. The princi- les mramdu droifa’la liber€ peuvent varier selon
ple against self-incrimination demands different things le contexte dans lequel le droit eseirveguihcipe
at different times, with the task in every case being to interdisant I'auto-incrimination exigemiés choses
determine exactly what the principle demands, if any-a differents moments, la¢he dans chaque affaeeaht
thing, within the particular context at issue. See also  eaterdiner avec pcision ce que le principe exige,
R v. Lyons, [1987] 2 S.C.R. 309, at p. 36%er s'il y a lieu, dans le contexte particulier en cause. Voir
La Forest J. aussR. c. Lyons, [1987] 2 R.C.S. 30% la p. 361, le
juge La Forest.

We cannot therefore infer from the fact that a Nous ne pouvons donc paseandf du fait qu’une
confession is obtained in breach of the accused’'s  confessitin gbtenue en violation du droit de
right not to incriminate himself, that it is unconsti-  I'acewd® ne pas s’incriminer qu'’il est inconstitu-
tutional to use the confession to impeach the  tionnel d'utiliser cette confession pour attaquer la
accused’s credibility. On the contrary, the use of eddiilité de ce dernier. Au contraire, la constitu-
statements otherwise inadmissible for purpose of tiomnalé’I'utilisation de éClarations par ail-
challenging credibility was upheld as constitu- leurs inadmissibles dans le but de mettre en doute
tional in Kuldip, supra. There is no reason to laedibilité de I'accus’a€té confirnée dans l'ar-
assume that the use of statements derived fronet Kutdip, précité. Il n’y a aucune raison degsu-
confessions for the same purpose under mer qu’il serait inconstitutionnel d'utiliser pour la
s. 672.21(3f) would be unconstitutional. It fol-  emie fin en vertu de l'al. 672.21{Bes @clara-
lows that there is no basis for suggesting that tiarsvées de confessions. Il s'ensuit que rien
s. 672.21(3)), read exhaustively, is constitution- ne permet d’affirmer que la constitutienrmit”
ally suspect. Accordingly, even if the provision I'al. 672.2f)(3Jonsidré dans son ensemble, est
were ambiguous, | would find the presumption of  douteuse. Paegoast, mine si cette disposi-
validity embodied irSaight, supra, of no applica- tiorefait ambige; je conclurais que la gsomp-
tion. tion de validi€ énon€e dans l'aef Jaight,

précite, ne s’applique pas.

| readily acknowledge that this argument Je reconnais volontiers que cet argument exige
requires us to accept that the common law may not  que nous acceptions que la protection reconnue par
be perfectly congruent wittCharter protection. la common law puisse ne pasciler parfaite-
| see nothing anomalous in this. Common law  ment avec celle reconnueQbarta Je ne vois
principles, even those that refleCharter values, rien d’anormal dans cette situation. Les principes
may in their details offer more protection than the  de common la@men€eux qui correspondent
Charter guarantees. Th€harter sets out mini-  aux valeurs expees par l&harte, peuvent, dans
mum standards to which the common law and leurs parti@garitffrir une protection plus
statute law must conform. It does not preclude the  grande que les garanties reconnu€hg#e. la
common law and statute law from offering addi- IGharte établit des normes minimales aux-
tional protection. There is therefore nothing excep-  quelles la common law et leaibilcivent se
tional in the fact that the common law confessions  conformer. Elle ne lesckepas d'offrir une
rule offers protection against uses of involuntary  protection additionnelle. Il n'y a donc rien d'ex-
confessions that is not incorporated in s. 7 of the  cepticanel que laagle de common law rela-
Charter. tive aux confessions accorde, contre I'utilisation
des confessions involontaires, une protection qui
n'est pas incorp@e dans l'art. 7 de |@€harte.
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| conclude that the limited use exception set out Je conclus qu'il est bien fordde considfer que 84

in s. 672.21(3f) is properly interpreted as I'exception limé'en maére d'utilisation pevue

applying to all “protected statements”, including par I'al. 672.Z1@appliquea toutes les <atla-

inadmissible confessions. It follows that the trial  rationsquEds», y compris les confessions inad-

judge did not err in using the statement for pur-  missibles. Il s’ensuit que le juge ds8 ptagas

poses of credibility. commis d’erreur en utilisant lackration afin
d’appeécier la cedibilité de I'accus!

| would allow the appeal and reinstate the con- J'accueillerais le pourvoi eetblirais la dcla- 85
viction. ration de culpabili’

Appeal dismissed, L'H EUREUX-DUBE, GONTHIER Pourvoi rejeté, les juges L'HEUREUX-DUBE,
and MCLACHLIN JJ dissenting. GONTHIER et MCLACHLIN sont dissidents.
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