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that, pursuant to a provision in the bond, it was
rescinding the bond on the basis that the respondent had
made misrepresentations in its application for the bond.
The respondent denied the validity of the rescission and
refused to accept the return of the premiums, and on
July 15, 1993 commenced an action against the appel-
lant in Quebec. The appellant then commenced an
action in Ontario claiming that the bond was rescinded
and that the respondent had failed to commence legal
proceedings for the recovery of the loss within 24
months from the discovery of such loss as required by
the bond. Eventually, the proceedings instituted in Que-

sinistre atesbus serment indiquait que le sinistre
ewaiicouvert le 26 juin 1991. L'appelante a
ifdiimtimée que, conforerhenta une disposition
de la policeg<liaitrcette police pour le motif que
légtiravait fait des etlarations inexactes dans sa
demande de policeek’iatigila validi€ de la €si-
liation,erééusémboursement des primes et irgent’
une action contre I'appelanteelzec,Qe” 15 juillet
1993. L’appelante a alogsunéattion en Ontario
dans laquelle elgualt’"que la policetait Esiliee et
que leetiavait omis d’engager des pedafes d'in-
demnisation du sinistre dans les 24 mois suivant sa

bec were stayed pending the outcome of the Ontarioecowlerte, comme I'exigeait la police. En fin de

action. The appellant brought a motion for summary

compte, I'action éetent Qabec &t suspendue jus-

judgment on the basis that the respondent had failed to a cgugu’une €Cision soit rendue sur I'action inteet”

commence legal proceedings within the time period pre-
scribed by the bond. The motions judge granted sum-

en Ontario. L'appelardaseaprine motion visard °
obtenir un jugement sommaire pour le motif que I'inti-

mary judgment in favour of the appellant. The Court of eendvait omis d’engager des pedafes judiciaires

Appeal allowed the respondent’s appeal. At issue here is
whether the Court of Appeal should have interfered with
the motions judge’s determination that the record was
sufficient to deal with the appellant's summary judg-
ment motion and whether the Court of Appeal erred in

daefaleptEscrit par la police. Le juge des re@s
a rendu un jugement sommaire en faveur de I'appelante.
La Cour d’appel a accueilli 'appel deéirtisiagit
en Bespde savoir si la Cour d’appel a eu raison de
modifiee@@sn du juge des regi€s que le dossier

finding that the limitation period in the bond did not sur- etaif suffisant pour trancher la motion de I'appelante

vive the appellant’s affirmation that the bond was
rescinded.

visargbtenir un jugement sommaire, et si la Cour

d’appel a commis une erreur en concluant quelde d”

de prescription @mvu dans la police avait cesdé s’ap-
pliqguer Es que 'appelante avait confiengjue la police
était €siliée.

Held: The appeal should be allowed.

The proper test to be applied on a motion for sum-
mary judgment is satisfied when the applicant has
shown that there is no genuine issue of material fact
requiring trial. Once the moving party has made this

Arrét: Le pourvoi est accueilli.

Leererigu’il convient d’appliquea ‘une motion
visatitenir un jugement sommaire est regpémts-
que lersmgu&montre qu’il N’y a aucuneevitable
question de fait importante qui requiert la tenue d’'un

showing, the respondent must then establish his claim as egrboe fois que l'auteur de la motion a fait cette
being one with a real chance of success. This case is aemondtration, il incombe ensuite la partie intiree
appropriate one for summary judgment as there was no etaldif que son action a vraiment des chancesue r’

genuine issue for trial. Under section 3 of the bond, all
that was required for discovery of loss were sufficient

facts to cause a reasonable person to assume that a loss

of a type covered by the bond would be incurred. The
undisputed facts in the present case lend strong support
to the inference that it could be reasonably assumed that
a loss of the type covered by the policy had been or
would be incurred. No credibility issue sufficient to
require trial was raised in the present case. A self-serv-
ing affidavit is not sufficient in itself to create a triable
issue in the absence of detailed facts and supporting evi-
dence. On a proper reading of the bond, a loss of the
type covered is simply a loss resulting from employee
dishonesty with the presumption that the manifest intent
of such behaviour was personal gain. The test for dis-

sir. bagnte affaire se @€a un jugement sommaire
vu l'absenceedtahle question reguant la tenue
d'es. Boivant I'article 3 de la police, laabu-
verte d’un sinistre requiert seulement I'existence de faits
suffisants pour inciter une personne raassapable °
poser qu’un sinistre du gepae hagolice survien-
dra. Les faits non eoreastespce etayent forte-
ment kedwation que I'on pouvait raisonnablement
supposer qu'un sinistre du gepae lgioliceetait
survenu ou surviendrait. Aucune questicdithditer”
suffisante quassitér la tenue d’'un pex n’aete
seuldahs la msente affaire. En I'absence d'un
axpétillé des faits et @léments de preuve 'ap-
pui, un affidesieg® n’est pas suffisant en soi pour
donner naissamece question susceptible de faire
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covery of loss under the bond was an objective one that
did not require a definitive finding of loss, but merely

an assumption. There was no legal issue to be resolved
employ qui, pEsume-t-on, avait manifestement I'inten-

at trial.

I'objet @batdudiciaire. Selon une juste intea-

tion de la police, un sinistre du geareovisspond

simplement au esistantrde la malhoeteg d'un

tion de Baliser un gain personnel. Suivant la police, le
critere applicablea la dcouverte d’'un sinistretait un
critere objectif qui regerait non pas une constatation
définitive de sinistre, mais simplement une supposition.
Il n’y avait aucune question de draittrancher au pro-

ces.

Problems have arisen from misuse of the word

Des @nuds” écoulent de I'emploi abusif du mot

“rescission” to describe an accepted repudiation. To use esiliation» pour dctrire une epudiation accepg.

these terms synonymously can only lead to confusion

and should be avoided. Rescission is a remedy available

to the representeénter alia, when the other party has
made a false or misleading representation. Repudiation,
by contrast, occurs by words or conduct evincing an
intention not to be bound by the contract. Contrary to
rescission, which allows the rescinding party to treat the
contract as if it were voidb initio, the effect of repudia-

L’emploi de ces mots comme synonymes ne peut qu’en-
gendrer de la confusion ettdegxdté."Une partie

peasilier un contrat notamment dans le cad'autre

partie lui a faieciaeation fausse ou trompeuse. Par
contrexpladration se fait par des mots ou une con-
duite traduisant I'intention de etebé par le con-
trat. Contrairentemdsiliation qui permea la partie

quesilie le contrat de le congitEr commetant nul au

tion depends on the election made by the non-repudiat-epart] T'effet de lagpudiation épend du choix que fait

ing party. If the non-repudiating party accepts the repu-
diation, the contract is terminated, and the parties are
discharged from future obligations, although rights and
obligations that have already matured are not extin-
guished. If the repudiation is not accepted, the contract

la partie autre que cebpuplierle contrat. Si la par-

tie autre que cedpuglierle contrat accepte kepu-

diation, le contrat prend fin et les partiee st dib”

leurs obligations futures, quoique les droits et obliga-
tions qui s@ntadivs a écléance ne soient pas

remains in being for the future and each party has theteints. Si la eépudiation n'est pas accept le contrat

right to sue for damages for past or future breaches.
Courts must be sensitive to the potential for misuse of

the term rescission and must analyse the entire context

reste en vlienenir et chacune des parties a le
droit d’intenter une action en domneagesspotir
toute ruptuee pasduture. Les tribunaux doivent

of the contract and give effect, where possible, to thestre conscients du risque d’emploi abusif du ternesi«r”

parties’ intent. Where, as in this case, the misrepresenta-

tion becomes a term of the contract, rescission will be
available if the misrepresentation is “substantial”,

“material” or “goes to the root of the contract”. Here the

bond specifically provided that misrepresentations of
“material fact” would be grounds for rescission. As the

parties are sophisticated, it is appropriate to give effect
to their intent as expressed in the plain words of the
contract. The appellant’'s attempt to effect a restitution
of the premiums paid by the respondent confirms that
“rescission” is appropriately used in the bond.

liation» et ils doivent analyser le cortmaiedint”
contrat et, si possible,aretoaition I'intention des
parties. Lorsque, comme ercéesia’ éclaration
inexacte devient une clause du corgsitataon sera
possible sedtrdiion inexacte est «substantielle»,
«importante» ou «taulbessence grme du contrat».
Dansekeme affaire, la police groyait express’
ment que tedkaration inexacte d’'un «fait impor-
tant» constituerait un motkitdation. Comme les
parties soeesyis convient de mettra excution
I'intention qu’elles ont clairement egdaris le con-

trat. La tentative par I'appelante d’effectuer une restitu-
tion des primes veegs par l'intinge confirme que le
mot «@siliation» est utilie’a juste titre dans la police.

Proceeding upon the assumption that the appellant
wrongfully rescinded the bond, the appellant was not

En supposant quésilé darpolice de fegn injus-

edififappelante efait pas emgctée d'invoquer le

precluded from relying on the 24-month contractual lim- eladde prescription de 24 moisepti dans la police.

itation period contained in the bond. Substantial failure
of contractual performance, often described in other

contexts as a fundamental breach, may relieve the non-

breaching party from future executory contractual

L'éveion substantielle d’'un contrat par une partie,

souvent esppelihercution fondamentale» dans
d’'autres contextes epeutdibtre partie de I'eecu-

tion future des obligations qui lui incombent en vertu du
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obligations. Here, as a matter of contractual interpreta- contrat. Eredspur le plan de linterptation du

tion, the parties intended that the contractual limitation contrat, les parties ont voulu gla tegrescription

period survive a wrongful rescission on the part of the evgprdans le contrat continue de s’appliqueressa
appellant. Commercial reality is often the best indicator esiligtion injustifée par I'appelante. Laalitt commer-

of contractual intention in cases such as this. Absent ciale est souvent le meilleur indice de l'intention des
some explanation to the contrary, if a given construction parties contractantes dans des cas comme celui-ci. Si
of the contract would lead to an absurd result, the une istatfuh doneé du contrat menadt un Esultat
assumption is that this result could not have been absurde, on supposerait qu’'en l'absence d’explication
intended by rational commercial actors in making their contraire des acteurs commerciaux rationnels ne peuvent
bargain. In this case, to deny the application of the time pas avoir voulu esutht’en concluant leur contrat.
limitation clause would lead to an absurd result. The En despun refus d'appliquer la clause delail'de
appellant, when faced with a potential misrepresentation prescripgoaraifa un Esultat absurde. L’'appelante,
concerning the degree of risk it has agreed to under-  daoceeeventuelle dtlaration inexacte concernant

write, would be placed in the untenable position of sub- lampleur du risque quelle aeaataepsurer, se

jecting itself to a longer statutory limitation period than retrouverait dans la situation intenadle s'impose-

would otherwise apply in circumstances where coverage raielandE prescriptiorefal plus long que celui qui

has been denied for other reasons. Upon a true construc- s’appliquerait par ailleurs dans llendasaisation

tion of the contract, and taking into account the stated eseefh@ir d'autres motifs. Selon une intetption

purpose of a contractual limitation period as a device exacte du contrat et compte tenu de I'objet explicite
whereby the insurer can both quantify and limit risk, the d'elaicde prescription contractuel en tant quecay”
intention of the parties was that the clause setting out nisme pernsettassureur de quantifier et de limiter

the 24-month limitation period was to apply to the pro- le risque, les parties ont voulu que la claashliqui

cess of bringing a claim against the appellant where the elé& dé prescription de 24 mois, s’applicuéenga-
appellant has breached the contract by wrongfully gement d’'une action contre I'appelante dansule cas o°
rescinding, whether the breach is characterized as fun- celle-ci romprait le contratslale de fagn injus-
damental or otherwise. The parties to this appeal were eetfifdeu importe que cette rupture soit quesifide
sophisticated commercial actors who were represented fondamentale ou autre. Les paréesnaypquivoi

by counsel. In these circumstances, it would not bestaient des acteurs commerciaux esisépesenes par
unconscionable, unfair, unreasonable or otherwise con- des avocats. Dans ces circonstances, il ne serait pas
trary to public policy to uphold the intentions of the par- inique, injusegisbnnable ou par ailleurs contradre °

ties concerning the operation of the contractual limita- I'ordre public de respecter 'intention des parties concer-

tion period.
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The judgment of the Court was delivered by Versionda#se du jugement de la Cour rendu
par
IACOBUCCI AND BASTARACHE JJ — This appeal LES JUGES IACOBUCCI ET BASTARACHE — Le 1

deals with the appropriateness of using summary esgnt pourvoi porte sur I'opportuaitie recourir
judgment proceedings and with the issue of aux quoEs de jugement sommaire et sur la
whether a contractual limitation period survives a  question de savoir sidiedé” prescription pvu
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wrongful rescission of the contract in dispute. On  dans un contrat continue de s’appligasetaapr
February 17, 1997, O'Brien J. of the Ontario Court esiliation injustifée de ce dernier. Le 1®&wier
(General Division), sitting as a motions judge, 1997, le juge O’Brien, de la Cour de I'Ontario
granted summary judgment in favour of the (Divisioerdgale), stgeanta titre de juge des
Guarantee Company of North America (“Guaran-  s#gs, a rendu un jugement sommaire en faveur
tee”). The judgment declared that Gordon Capital de Guarantee Company of North America
Corporation (“Gordon”) had failed to commence  («Guarantee»). Selon ce jugement, Gordon Capital
legal proceedings for recovery of a loss under  Corporation («Gordon») avait omis d’engager des
Financial Institution Bond No. 401642 (the peddres d'indemnisation foeds sur la police
“Bond”) within 24 months from the discovery of  d'institution finagm@ ® 401642 (la «police»)

“facts which would cause a reasonable person to  dans les 24 mois suivernuaette, au sens de
assume that a loss of a type covered by this bond  l'article 3 de la policlRad®TION] «faits de

has been or will be incurred”, pursuant to section 3  nattireiter une personne raisonnablsuppo-

of the Bond. The Court of Appeal of Ontario set  ser qu'un sinistre du gereepsaisia pesente

aside the judgment. It determined that Guarantee  police est survenu ou surviendra». La Cour d’appel
was precluded from relying on section 3 because it  de I'Ontario aeaseujugement. Elle aedidé

had wrongfully rescinded the said Bond; it also  que Guarantee ne pouvait pas invoquer l'article 3
determined that the question of when a loss within ~ parce qu'elle aasdiié rladite police de fan

the meaning of the Bond was discovered was a tri-  injasiifét que la question de savoir quand il y
able issue and should be left for determination at  avait emouVerte d’'un sinistre au sens de la
trial. police pouvait faire I'objet d’un ebat judiciaire.

There are therefore two issues before this Court. Notre Cour est donc saisie de deux questions. La
The first is whether the Court of Appeal should pmmiquestion est de savoir si la Cour d'appel a
have interfered with the motion judge’s determina-  eu raison de modifieedsiali du juge des
tion that the record was sufficient to deal with  reigs que le dossietdit suffisant pour trancher
Guarantee’s summary judgment motion; the sec- la motion de Guaranteeavishignir un juge-
ond issue is whether the Court of Appeal erred by  ment sommaire; l&heugiiestion est de savoir
finding that the limitation period in the Bond did  si la Cour d’appel a commis une erreur en con-
not survive an affirmation by Guarantee that the cluant queelle dé prescription pru dans la
Bond was rescinded. police avait aesle s'appliquer & que Guaran-

tee avait confirmm’que la policeetait Bsiliée.

I. Background |. Contexte

Gordon is an investment dealer and brokerage Gordon est une maison de courtage de valeurs
firm in Toronto and Montreal. It entered into a  madm@Setabliea Toronto eta’Mont€al. Elle a
$25,000,000 fidelity insurance contract with Guar-  conclu avec Guarantee une police d’assurance de
antee for a term commencing on December 31, 25 000 000 $ contretdesneéments qui serait
1990 and ending on December 30, 1991. Addi- en vigueur diednmdire 1990 au 3G&démbre
tional contracts for $10,000,000 of excess insur-  1991. D’autres contrats d’assurancenwmpl’
ance each were entered into with Chubb and taire de 10 000 000 $ chaetéhaamiclus avec
Laurentian. Chubb et Laurentian.

The Bond provided coverage for “dishonest and La police fournissait une protection contre
fraudulent acts committed by an Employee acting TRAPUCTION] «les actes malhoetés et fraudu-
alone or in collusion with others”, providing the leux d’'un emplagissant seul ou de connivence
employee acted with the “manifest intent” to  avec autrui», pourvu que l'emmdyagi dans
obtain financial benefit for himself, other than that  I'«intention manifeste» de tirer un avantage finan-
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which he would earn in the normal course of cier personnel en sus de ce qu’il toucherait dans
employment. I'exercice normal de ses fonctions.

The insured is required, under section 5 of the Suivant 'article 5 de la police, I'assudoit avi-
Bond, to give to the underwriter notice of loss “[a]t  ser I'assureur du sinisA®JCTION] «[d]es que
the earliest practicable moment, not to exceed 30  possible, mais au plus tard 30 jesrfsjapr
days, after discovery of loss”, and to provide ecduverte» et fournir une preuve de sinistre,
sworn proof of loss within 6 months of the discov-  adestous serment, dans les six mois de cette
ery. Legal proceedings for the recovery of “any ecadlverte. Des predures judiciaires en vue
loss hereunder shall not be brought prior to the  d’obtenir I'indemnisatiorTRACTION] «tout
expiration of 60 days after the original proof of  sinistreevalix pesentes ne doivent pasré
loss is filad . . . orafter the expiration of 24 months  engag avant I'expiration d'unetfi de 60 jours
from the discovery of such loss”. suivant lepdt de la preuve originale de sinistre

[...] ni apEs I'expiration d’'un dlai de 24 mois
suivant la @couverte du sinistre».

The Bond contains a definition of “discovery” La police dfinit ainsi le terme TRADUCTION]
in section 3. It reads: edouvertera l'article 3:

This bond applies to loss discovered by the insured dur-TRADUCTION] La présente police s'applique au sinistre

ing the Bond Period. Discovery occurs when the insured ecouVert par I'asserpendant qu’elle est en vigueur. Il

first becomes aware of facts which would cause a rea-  gcauderte lorsque I'asiprend connaissance de
sonable person to assume that a loss of a type covered faits deaniaititer 'une personne raisonnableup-

by this bond has been or will be incurred, regardless of poser qu'un sinistre du gerpar\l&s pesente police

when the act or acts causing or contributing to such loss est survenu ou surviendra, peu importe le moment o°
occurred, even though the exact amount or details of e@ntdcomplis I'acte ou les actes qui ont eales”

loss may not then be known. sinistre ou y ont congiibmEme s'il se peut que le
montant exact ou leeddil du sinistre ne soit pas encore
connu.

Eric Rachar was a Gordon partner responsible Un asso@ de Gordon, Eric Rachaetait res- /

for the Derivative Products Group in Toronto. He  ponsable du groupe des predivésa Toronto.

engaged in various securities lending and related Il s’estdivdivers pets de titres ed des opfa-
transactions with Patrick Lett and companies under  tions connexes avec Patrick Lett et des compagnies
Lett's control, but led Gordon to believe that those adaas par ce dernier, tout en amenant Gordon
transactions were in effect being carried out with a croire que ces epationsetaient effectaés avec
Designated Financial Institution (“DFI"), specifi- une institution finamei &sigrée («IFD»), plus

cally National Trust (“National”). m@ciEment National Trust («National»).

Between July 16, 1990 and May 22, 1991, Entre le 16 juillet 1990 et le 22 mai 1991, 8
Gordon loaned National $1.1 billion in Govern-  Gordon etgpa National des obligations du gou-
ment of Canada bonds. As collateral for the loans,  vernement canadien d'une valeur de 1,1 milliard
Gordon received Provincial Government Bonds de dolfatire de garantie de cesqts; Gordon
and bonds from senior financial institutions in  auwealu gouvernement provincial et de grandes
equivalent principal amounts with similar maturity  institutions finares des obligations dont le
dates and cash flow. The trading value of the com-  capii@t équivalent, et lesectéances et les
modity was inferior but regulatory obligations did  encaissements semblables. La valeur marchande de
la garantieefait infrieurea celle du pef, mais
aucun eglement n'obligeait Gordoa fournir un
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not require Gordon to provide additional regula- capitdlementaire additionnel pour uneprd
tory capital for a loan to a DFI. une IFD.

Rachar also caused Gordon to enter into transac- Rachar aegalement amenGordona’ effectuer
tions with Lett and Citibank involving certificates  avec Lett et Citibank desatiphs comportant
of deposit, bearer deposit notes, bond forward des certificatspde dés billets deejist au por-
purchase contracts and securities lending agree-  teur, des contrats d'aetmae d'obligations et
ments. Because of Rachar's misrepresentations, dets gde valeurs mobdres. Sur la foi des
Gordon accepted worthless collateral which ecldfations inexactes de Rachar, Gordon a
exposed it to high risk. acceptine garantie sans valeur qui I'expoaaiin’

risque€lewé.

On June 14, 1991, James Connacher, Chairman Le 14 juin 1991, le @msident-directeur ey€ral
and Chief Executive Officer of Gordon received a  de Gordon, James Connacloerpa eppeldfée-
telephone call from Jon Paysant of National, who  phonique de Jon Paysant, de National, qu'il lui a
expressed the concerns of National about “Account  fait part desfodas de cette deene au sujet
# 2", the Rachar-Lett account. On June 17, 1991, a du «compte a savoir le compte Rachar-Lett.
meeting of Gordon and National officers was held Le 17 juin 1991, les dirigeants de Gordon et de
to question the unusual features of the transactions.  National se sont esqmir” s’interroger sur
At this meeting, National indicated that it was only  les caritiques inhabituelles des erptions.
acting as agent for Account # 2. Gordon conducted  Lors de cette rencontre, National a aloes indiqu”
a review between June 14 and June 19, 1991 of the = qu’elle n'agissaiitgude mandatair® I'egard
collateral held in respect of Account # 2. It was  du compt2.iu 14 au 19 juin 1991, Gordon a
determined that the collateral was $51,000,000 less egé@cun examen de la garantietelhue relati-
than the value of the Government of Canada venmserke compte. |l &t dtermir€ que la
bonds. valeur de la garantatait de 51 000 000 $ ief’
rieure a celle des obligations du gouvernement
canadien.

On June 19, Gordon retained the services of a Le 19 juin, Gordon a retenu les services d'un
law firm to determine the nature of the National cabinet juridique patermhiner la nature du
account by looking at the documentation and inter-  compte de National en consultant la documentation
viewing Rachar. O'Brien J. found that Gordon et en interrogeant Rachar. Le juge O'Brien a con-
relied on the firm to advise them as to the terms of  clu que Gordon comptait sur ce cabinet juridique
section 5 of the Bond. pour la conseiller sur le lbalE l'article 5 de la
police.

On June 20, Peter Bailey, the Gordon Compli- Le 20 juin, I'agent de efification de la confor-
ance Officer, met Rachar, who denied any regula- e nitiez Gordon, Peter Bailey, a rencentr’
tory or other problem with the Account. On June  Rachar queaamife iregularig du compte. Le
21, Bailey and a lawyer from the firm met with 21 juin, Bailey et un avocat du cabinet juridique
Rachar, who admitted knowing of Lett, but ont rene®mReéchar qui a admis gu’il connaissait
affirmed National was acting as principal on the  Lett, tout en confirmant que National agissait en
account. On June 24, 1991, Bailey met Rachar tant que maadiégiard du compte. Le 24 juin
again to discuss whether the account was in fact 1991, Bailey a de nouveau eeRaghtf pour
held by an individual rather than a DFI. On June etedhiner si le comptetait en fait étenu par un
26, the date at which discovery was made accord-  particulieat gu€ par une IFD. Le 26 juin, date
ing to the proof of loss filed, Bailey and Rachar de &aliverte du sinistre selon la preuve de
met with Lett. Bailey determined Rachar had lied, sinistepode, Bailey et Rachar ont rencantr’
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suspended him and denied him access to Gordon's  Lett. Bailegid djue Rachar avait menti et I'a

premises. Gordon notified the Toronto Stock  suspendu, en lui interdisargsl'acg” locaux de

Exchange, who notified the Ontario Securities  Gordon. Gordon a iaftarBourse de Toronto,

Commission, that there had been misrepresentation aqson tour a inform’ la Commission des

by Rachar and that it had a margin deficiency. valeurs meokdide I'Ontario, desedlarations

Gordon retained the Forensic Accounting Division  inexactes de Rachar et de son insuffisance de cou-

of Peat Marwick Thorne and subsequently verture. Gordon a deradadiivision de la juri-

Lindquist Avey Macdonald Baskerville to conduct  comptabildé Peat Marwick Thorne et, par la

an investigation. Bailey advised senior people at  saiteindquist Avey Macdonald Baskerville de

Gordon that Gordon would have to put up in pde’a une engete. Bailey a inform’ les

excess of $80,000,000 of regulatory capital. cadreermups de Gordon que celle-ci devrait
fournir plus de 80 000 000 $ de capitegiemen-
taire.

On June 27, 1991, Gordon took out a loan of Le 27 juin 1991, Gordon a contractin pet 13
approximately $90,000,000 to meet the regulatory  d’environ 90 000 000 $ pour satisteseobli-
capital obligations. It immediately began paying  gations de capijtgémientaire. Elle a imediate-
interest on the loan; this interest was claimed in  ment comer@epayer des ietéts sur le f, et
the sworn proof of loss. ces @éts sont eclam€s dans la preuve de sinis-

tre atteste sous serment.

On June 28, 1991, Gordon notified Guarantee of Le 28 juin 1991, Gordon a infoenGuarantee 14
a potential fidelity bond claim in relation to the  de la posséiijit’une eclamation fondé sur une
activities of Rachar. During a meeting among rep-  assurance contrettesngments soit psente
resentatives of Guarantee, the law firm and Peat relativement auxesctid@tRachar. Lors d'une
Marwick, Brian Clarkin of Guarantee was told that rencontre degseptants de Guarantee, du cabi-
the discovery of the loss by Gordon occurred on  net juridique et de Peat Marwick, Brian Clarkin, de
June 26, 1991. Guarantee, a appris que Gordon acoudért le

sinistre le 26 juin 1991.

Bailey testified that he was concerned, on Bailey a Emoigré qu'il craignait, le & juillet 15
July 1, 1991 “that there had to be some kind of  199RAQUCTION] «qu’'un lien quelconque ait
relationship fo...Rachar to proceed with these  egigiour [...] que Rachar puisse effectuer ces
transactions”. He assumed that there had been aeratimis». Il a suppesqu’un lien avait exist’
relationship between Rachar and Lett. He con- entre Rachar et Lett. Il a conclu que Gordon
cluded that Gordon would have to unwind the  devrait liquider lesabphs esultant de la con-
transactions arising from the dishonest conduct of  duite madterd®€ Rachar et qu’elle subirait une
Rachar and that it would suffer a substantial loss.  perte substantielle. Le 2 juillet 1991, Guarantee a
On July 2, 1991, Guarantee provided Gordon with  rex@ordon une formule de preuve de sinistre.

a proof of loss form. It directed Gordon’s attention  Elle aattattention de Gordon sur les exigences
to the requirements of the Bond. de la police.

On July 2, 1991, Gordon learned about the Le 2 juillet 1991, Gordon @t informée des 16
irregularities with respect to the Citibank certifi- egularigs des certificats deefdit de Citibank.
cates of deposit. It learned of other irregularities on  D’autregulari€s ontete porEesa sa connais-
July 5 and July 8, 1991. sance les 5 et 8 juillet 1991.

On July 10, 1991, Rachar agreed to an inspec- Le 10 juillet 1991, Rachar a conseatl'inspec- 17

tion of his personal records. On August 15, 1991, tion de ses dossiers personnels. ue1B®hBo"
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Gordon was informed that Rachar had obtained a
personal benefit in connection with the transac-
tions. In fact, National advised Gordon that it had
discovered a cheque payable to Rachar for
$800,000 in account of Lett at National.

Gordon a appris que Racharawaiatiehtage
personnel agatmm’s. En fait, National a aeis”
Gordon gu’elle agagu/ert un chque au mon-
tant de 800 000 $ payRathar sur le compte

que Lett pda#t chez elle.

Gordon continued to investigate the activities of Gordon a contine’d’enq@ter sur les activés

Rachar. Lindquist presented a report in February

de Rachar. Lindquist a soumis un rapport en

1992. Gordon then delivered a sworn proof of lossevri€r 1992. Gordon a alors fait parverdr

to Guarantee on March 31, 1992, after having
obtained two extensions of time for its filing. The
report of the forensic investigators was appended
to the proof of loss, which affirmed that the date of
discovery was June 26, 1991.

Guarantee, le 31 mars 1992, une preuve de sinistre

atestous serment, &sravoir obtenu deux pro-

rogationsldepdur la dposer. Le rapport des
juricomptatiait annega la preuve de sinistre,

qui confirmait que la dateedeuverteefait le

26 juin 1991.

On August 5, 1992, Guarantee advised Gordon Le 5 aait 1992, Guarantee a infoemGordon

that, pursuant to a provision in the Bond, it was
rescinding the Bond, which had in effect expired
on December 31, 1991, on the basis that Gordon
had made misrepresentations in its application for
the bond. In its application for insurance, Gordon

que, corgoremta une disposition de la police,
edisilidit cette police qui avait en fait expilé
ed&ndbre 1991, pour le motif que Gordon avait

fait deluditions inexactes dans sa demande de
police. Dans cette demande, Gordon avait indiqu”

represented to Guarantee that for the purposes af Guarantee ga’'des fins de cortl€ interne cha-

internal control, customer accounts would be
reviewed on a monthly basis by a partner, officer
or other designated employee not involved with
the relevant account. The proof of loss submitted

by Gordon, however, revealed that Racher had sole

responsibility for the National accounts, and that
the accounts were not subject to review. After vari-

cun des comptes clients ferait I'objet d’'un examen
mensuel par un egssacdirigeant ou un autre
empla@sigré n'ayant riena’ voir avec le
compte en question. Toutefois, la preuve de sinis-
¢septe par Gordonengélait que Rachar avait
lemtiresponsabibtdes comptes de National et

gue ceux-ci ne faisaient I'objet d’aucun examen.

ous meetings between the parties, an agreement esAfiverses rencontres, les parties ont convenu

was reached to allow Guarantee to pursue its
investigation. On August 7, 1992, Gordon refused
to accept the return of premiums from Guarantee
and denied the validity of the rescission. The par-
ties agreed to pursue negotiations without
prejudice to their legal positions.

On June 30, 1993, Bailey advised Guarantee
that Gordon had not commenced an action prior to
June 26, 1993. On July 15, 1993, Gordon com-
menced an action in Quebec, and on July 16 in
Ontario. On July 21, 1993, Guarantee set out its
position on the limitation period. Guarantee com-
menced an action in Ontario on July 29, 1993. On
August 4, 1993, Gordon filed a notice of intent to
defend.

de permettr@uarantee de poursuivre son
etegu’e 7 aof 1992, Gordon a refasle rem-
boursement des primes par Guaranteel@t a ni’
velidé’la esiliation. Les parties ont acceple
poursuivredgseaiations sans que cela ne porte

atteirddeur situation juridique.

Le 30 juin 1993, Bailey a inforenGuarantee

gue Gordon n'avaieistgcine action avant le
26 juin 1993. Gordon aeinteet’action au

eb@a’ le 15 juillet 1993, puis en Ontario le

16 juillet deelmem@neé. Le 21 juillet 1993,
Guarantee aexspaspoint de vue sur leldi de
prescription. Guarantee & iatentaction en
Ontario le 29 juillet 1993. Leit41893, Gordon

a dpo€ un avis dintention de psenter une

défense.
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On August 20, 1993, Bailey swore an affidavit Le 20 aat 1993, Bailey a sign’un affidavit 21

stating that the monetary benefit which Rachar  attestant que l'existence de I'avaetag@@ips

received was not known on June 26, 1991, “which e fr Rachasetait inconnue le 26 juin 1991,
may result in the date of discovery being after TRADUCTION] «de sorte que laetouverte peut
June 26, 1991". avoir eu lieu @srle 26 juin 1991».

Ground J. refused Gordon’s motion to stay the Le 17 janvier 1994, le juge Ground a rejéa’ 22
Ontario action on January 17, 1994. On April 25,  motion de Gordon \asiaite’ suspendre I'action
1994, Montgomery J. refused to grant leave to  ieen¢h Ontario. Le 25 avril 1994, le juge
appeal that decision. This Court refused a further = Montgomery aerdfugorisation d'en appeler
application for leave to appeal. On November 21, de catisidh. Notre Cour a regtlne autre
1994, Gordon filed its statement of defence. In  demande d'autorisation de pourvoi. Le 21 novem-
January of 1997, Guarantee made a motion for  bre 1994, Gordon a prodeférssedEn janvier
summary judgment relying only on the limitation = 1997, Guaranteeesep¢” une motion visana °
period contained in the Bond. Meanwhile, the  obtenir un jugement sommaire uniquement sur la
Quebec Court of Appeal had stayed the Quebec  baseldude prescription p¥u dans la police.
action pending the determination of the Ontario  Dans lintervalle, la Cour d’appel eheQavait

action. suspendu l'action intex® au Qabec jusqua’ ce
gu’une dicision soit rendue sur I'action inteeten
Ontario.

[I. Judicial History Il. Historique des predures judiciaires

(1) The Mation for Summary Judgment (1997), 32  (1)La motion visant a obtenir un jugement som-
O.R. (3d) 428 maire (1997), 32 O.R. (3d) 428

The relevant portion of O'Brien J.’s decision La partie pertinente de laedision du juge 23
deals with the argument that Guarantee’s rescis-  O’Brien porte sur 'argument gaiiddan par
sion prevented reliance on the limitation provision,  Guaranteeedmg” d’invoquer la disposition
and the argument that the conditions for summary  relatilae prescription et sur I'argument que les
judgment were not met. conditions applicables au jugement sommaire

n’etaient pas remplies.

On the first issue, O'Brien J. held that assuming En ce qui concerne la preené question, le juge 24
the rescission was wrongful, it did not prevent reli-  O’Brieneaidf que, nreine en supposant que la
ance on the limitation period contained in the esiliation aite€t® injustifiée, elle n'empchait pas
Bond. On the second issue, the motion judge first  d'invoqueela de prescription pvu dans la
noted that Gordon had conceded some of the inter-  police. Qulmtséconde question, le juge des
est expense on money borrowed to meet the mar- etega d’abord fait remarquer que Gordon avait
gin requirements predated July 16, 1991, and that  reconnu qu'une partieedits pags sur le @t
it constituted “some ‘loss’ at that time” (p. 437).  conteapBur satisfaire aux exigences de couver-

He rejected the argument by Gordon that the limi-  ture aasfgitvérge avant le 16 juillet 1991 et
tation period did not commence to run until a loss  qu’elle constitugRDUCTION] «un “sinistre” &
was ‘“incurred” by Gordon. It was his view that efdéque» (p. 437). Il a regtl’argument de
there is no ambiguity regarding the word “loss”,  Gordon selon lequelde dE prescription n'avait

which must refer to the loss as described in the  comenamburir qu’au momentwun sinistre
était «survenuwa sonegard. Il n'y avait selon lui
aucune ambigté concernant le sens du mot
«sinistre», qui doit s’entendre du sinistexdta la
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“Discovery” section of the Bond. This, he said, is  rubriquecediverte»» de la police. Il ne s'agit
not an actual loss. pas, a-t-il dit, d'un sinisteelr’

Dealing with the conditions applicable to sum- En ce qui concerne les conditions applicables au
mary judgment, O’Brien J. said there were no sig-  jugement sommaire, le juge O’Brien a dit qu’il n'y
nificant issues requiring trial, whether legal or fac-  avait aucune question de droit ou de fait impor-
tual. He specifically rejected the argument that the  tante quieraiqula tenue d'un pres. Il a
different affidavits of Bailey raised a credibility = expresgnt €carE I'argument selon lequel les
issue requiring trial. divers affidavits de Bailey soulevaient une ques-

tion de cedibilité reqerant la tenue d’'un pres:

(2) The Decision of the Court of Appeal (1998), (2)L'arrét de la Cour d'appel (1998), 38 O.R.
38 O.R. (3d) 563 (3d) 563

Noting that “this is a very difficult issue and one Faisant remarquerTRADUCTION] «qu’il s’agit

in which there is little guidance in the jurispru-  d'une questies tfifficile au sujet de laquelle la
dence of this jurisdiction”, Carthy J.A. concluded jurisprudence de notre cour n'est pas d’'un grand
that the Ontario action was not barred by virtue of ~ secours», le juge Cartinidd due le dlai de
the limitation period in the Bond because Guaran-  prescriptienupdans la police ne faisait pas
tee had rescinded the Bond. He reasoned that the  obstalhetion intente en Ontario, puisque
limitation period was similar to the filing of a  Guarantee avedilié la police. Il s'est dit d’avis
proof of loss provision, and that the latter could not  queelaidle prescription ressemblaitia dispo-
be enforced after rescission on the authority of  sition relativegit d'une preuve de sinistre qui
Ross v. Scottish Union and National Insurance Co.  devenait inapplicabla la suite d'une &siliation,
(1918), 58 S.C.R. 169, at p. 182. In his view, only  sé®oss c. Scottish Union and National Insur-
the neutral features of a contract could surviveance Co. (1918), 58 R.C.S. 169, la p. 182A son
rescission. On the other issue, Carthy J.A. found avis, seules lessuatigetés neutres d’'un con-
that “should this judgment be reversed on further  trat continuaient d’exises EpEsiliation. En
appead. . . the question of when the loss was dis-  ce qui concerne l'autre question, le juge Carthy a
covered within the meaning of the bond should be  conclu grReDCTION] «si jamais le pmSent
left for determination at trial” (p. 573). He based jugemetait ‘infirmé a la suite d’'un autre appel
his conclusion on the finding that “[t]here are seri- [...] la question de sapiel moment le sinis-
ous factual disputes about when there was discov- di& dCouvert au sens de la police devedit”
ery of the type of loss covered by the bond” traechUu proes» (p. 573). Il a formlsa conclu-
(p. 573), but gave no indication of the nature of  sion sur la constataianUycTION] «qu'il existe
those disputes. deséux diférends d’ordre factuel quaatsavoir

a quel moment il y a etedduverte d’un sinistre du

genre vig par la police» (p. 573), mais il n'a pas

préci€ la nature de ces diffénds.

lll. Analysis lll. Analyse
(1) Were the Conditions for Summary Judgment (1) Les conditions applicables au jugement som-
Met? maire étaient-elles remplies?

The appropriate test to be applied on a motion Le critetre qu'il convient d'appliquera “une
for summary judgment is satisfied when the appli-  motion viaamitténir un jugement sommaire est
cant has shown that there is no genuine issue of  resfmstiue le reqarant ¢&montre qu'’il n'y a
material fact requiring trial, and therefore sum-  aucuegtable question de fait importante qui
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mary judgment is a proper question for considera-
tion by the court. SeHercules Managements Ltd.
v. Ernst & Young, [1997] 2 S.C.R. 165, at para. 15;
Dawson v. Rexcraft Sorage and Warehouse Inc.
(1998), 164 D.L.R. (4th) 257 (Ont. C.A), at
pp. 267-68;Irving Ungerman Ltd. v. Galanis
(1991), 4 O.R. (3d) 545 (C.A.), at pp. 550-51.

requiert la tenue d'uespedcqu’il est donc

opportun que le tribunal examine s’il y a lieu d’ac-
corder un jugement sommaire. N@icules

Managements Ltd. ¢. Ernst & Young, [1997] 2
R.C.S. 165, au par. D&yson c. Rexcraft

Sorage and Warehouse Inc. (1998), 164 D.L.R.
(4th) 257 (C.A. Ont.), aux pp. 267 elrd68;

Once the moving party has made this showing, th&ngerman Ltd. c. Galanis (1991), 4 O.R. (3d) 545

respondent must then “establish his claim as being
one with a real chance of success$iercules,
supra, at para. 15).

(C.A), aux pp. 550 et 551. Une fois que l'auteur

de la motion a fait cetteedionstration, il incombe
ensuitela partie intinee «dEtablir que son action

a vraiment des chances deussir» Hercules,
précité, au par. 15).

The limitation period defence raises mixed ques- La défense fondé sur le dlai de prescription
swal des questions mixtes de fait et de droit. Le

tions of fact and law. O’Brien J. found that the
only disputes were on the application of the law.
We find no reason to disturb this finding.

28

juge O'Brien a conclu que leeddf portaient

uniguement sur I'application du droit. Nous ne

voyons aucune raison de modifier cette conclusion.

Under section 3 of the Bond, all that is required Suivant l'article 3 de la police, laedbuverte

for discovery of loss are sufficient facts to cause a
reasonable person to assume that a loss of a type
covered by the Bond will be incurred. A loss need
not be conclusively determined to be covered in
order for discovery to occur. Having accepted that
Gordon knew its employee had acted fraudulently
before July 16, 1991 and that Gordon had already
incurred interest charges in respect of a
$90,000,000 loan to meet its regulatory capital
obligations, O’Brien J. inferred that it could rea-
sonably be assumed that a loss of the type covered

29

d’'un sinistre requiert seulement I'existence de faits
suffisants pour inciter une personne rasonnable °
supposer gu’un sinistre du genparvia police
surviendra. Il peut y asoiuerte sans qu'il
seienSaire deedider gremptoirement que le
sinistre estpaisia police. Am@s avoir convenu
gue Gordon savait que soreeawpibggi frau-
duleusement avant le 16 juillet 1991 et qu'elle
avadfa dpa¥ des imnttéts sur un @t de

90 000 000 $ coetrzmif satisfaira Ses obliga-

tions de cegieahentaire, le juge O'Brien a

by the policy was or would be incurred. Although eddit que I'on pouvait raisonnablement supposer

O'Brien J. regarded as significant that Gordon had
actually incurred interest charges without question-
ing whether they were in fact covered by the Bond,
he clearly rejected the argument that a loss had to
be incurred before the limitation period would
commence to run.

gu’un sinistre du gearpari$a policesfait sur-
venu ou surviendexiteM'll a jug’ significatif
le fait que Gordon at ghegy intiéts sans se
demandeetaignt” effectivement s par la

police, le juge O’'Brien a clairemeng feegu-
ment qu’un sinistre deediie 'survenu pour que le

délai de prescription commeneecourir.

We are of the view that the undisputed facts in Nous sommes d’avis que les faits non coetes

this case lend strong support to the motion judge’s
inference. Without repeating all that is said in the
background section, we would note that Gordon
had, on or before June 26, 1991, found out that
Account # 2 was not held by a DFI and that Rachar
had lied concerning the account; it had borrowed
$90,000,000 to meet regulatory capital require-

30

en desgtayent fortement la edfuction du

juge desteguSans reprendre tout ce qeita ~

dit poecrick le contexte, nous tenors
souligner que, le 26 juin 1991 ou avant cette date,
Gordon asediugéert que le compte® 2 n'était

edsnd’ par une IFD et que Rachar avait menti

au sujet de ce compte; elle avait emprunt
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ments, hired forensic accountants and instructed its 90 000 000 $ pour satisfaire aux exigences de capi-
law firm, notified the Toronto Stock Exchange, teblementaire, retenu les services de juricomp-
suspended Rachar and prevented him from enter- tables et deardirectivea Son cabinet d'avo-
ing their premises. Shortly thereafter, Gordon filed  cats, eaVis'Bourse de Toronto et suspendu
a notice of loss and became suspicious of a  Rachar élle avait interdit 'acsa ses locaux.
Rachar-Lett relationship. The filing of a notice of = PeueapiGordon a &bo& un avis de sinistre et
loss in itself is a strong indication that Gordon rea-  commersougonner I'existence d'un lien entre
sonably assumed that a loss covered by the Bond  Rachar et Legpdteldin avis de sinistre est en
had been or would be incurred. The fact that the  soi un indice convaincant que Gordon supposait
interest paid on account of the loan may eventually  raisonnablement qu’'un sinistreavitd police
not be covered under the Bond is immaterial sincetait survenu ou surviendrait. La possibilifte les
a reasonable person would assume it fits within the erétdt’'pags sur le @t ne soient pasventuelle-
definition of “a loss of a type covered by [the] mentegigar la police est sans importaretant
bond”. Likewise, suspicion in itself is not suffi-  danju’'une personne raisonnable supposerait
cient to constitute discovery, but coupled with all  qu'dpahdenta’la dfinition d'un «sinistre du
other material facts it would cause a reasonable  gergepuisia [. . .] police». De emie, un doute
person to assume a loss has been or will be n'est pas suffisant en soi pour qu’iegoait d”
incurred and a personal benefit is involved. verte, mais cambious les autres faits impor-
tants, il inciterait une personne raisonnadlsup-
poser qu’un sinistre est survenu ou surviendra et
gu’un avantage personnel est en cause.

Gordon objected that the various affidavits of Gordon a fait valoir que les divers affidavits de
Bailey raised a credibility issue sufficient to  Bailey soulevaient une questioredibibté suf-
require a trial. O'Brien J. disagreed. Reading the fisante peaessiter la tenue d'un pex’ Le
various affidavits, he was of the view that Bailey's  juge O’Briegtait'pas de cet avis. Ags avoir lu
reversal of position after a limitation period cesdlifnts affidavits, il a conclu que le revire-
defence had been asserted did not create a genuine  ment d'opinion de Bakywprle dai de
issue for trial. We agree with that finding. The  prescription etat invoqle en @&fense n'a pas
reversal was based on Bailey’s opinion that actual  €earaissanca Une €ritable question reguant
knowledge that Rachar had benefited from his la tenue d’'uregpréddous sommes d’accord avec
transactions was determinative. The affidavit of  cette conclusion. Ce revirement reposait sur I'avis
November 22, 1995 states that the June 26, 1991 de Bailey que la connaiestiacdurfait que
date was used only because this was the date at Rachar avaiairfage de ses evpfionsetait
which Gordon knew it had to meet a capital etatminante. Selon I'affidavit du 22 novembre
requirement, not because it believed that a loss of 1995, la date du 26 juin &&ftlratenue que
the type covered by the Bond had occurred. parce que Gordon savait alors qu’elle devait satis-
O’Brien J. looked at this in the context of the pro-  fairene exigence de capital et non parce qu'elle
ceedings, taking into account the sophistication of  croyait qu'un sinistre du geerpavida police
the parties and the fact that they had been discusstait Survenu. Le juge O’Brien a examirtette
ing their problem with forensic accountants and  question dans le contexte de l'instance, en tenant
outside legal counsel. We do not find his conclu- compte du fait que les patetiest ‘des parties
sion to be unreasonable, especially in view of the eaggjui avaient disatde leur proldme avec
fact that the true test of discoverability is an objec-  des juricomptables et des avocatedeute8a
tive one under the terms of section 3 of the Bond.  conclusion ne nouspaerafraisonnable, parti-

We would add that the trial judge’s ruling on this  etdimenta’ la lumére du fait que le eritable
point is entirely consistent with previous decisions ecétde la possibikt’de dcouvrir est objectif
holding that a self-serving affidavit is not suffi-  selon le libetle I'article 3 de la police. Nous
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cient in itself to create a triable issue in the tenanajouter que laatision du juge de pre-

absence of detailed facts and supporting evidence. erenmstance sur ce point est ergiment compa-

SeeRogers Cable TV Ltd. v. 373041 Ontario Ltd.  tible avec la jurisprudence amntéure voulant qu’en

(1994), 22 O.R. (3d) 25 (Gen. Divfonfedera- I'absence d'un expestaille des faits et @lée-

tion Trust Co. v. Alizadeh, [1998] O.J. No. 408 ments de preuzd’appui, un affidavit intfresg”

(QL) (Gen. Div.). n'est pas suffisant en soi pour donner naissance °
une question susceptible de faire I'objet d'@balt
judiciaire. Voir Rogers Cable TV Ltd. c. 373041
Ontario Ltd. (1994), 22 O.R. (3d) 25 (Div.eq.);
Confederation Trust Co. c. Alizadeh, [1998] O.J.
No. 408 (QL) (Div. g¢h.).

Gordon insists that the facts known to Gordon Gordon souligne que les faits qu’elle connaissan?
did not suffice to cause a reasonable person to etaignt pas suffisants pour inciter une personne
assume a loss “of a type” covered by the Bond. raisonnabiipposer I'existence d'un sinistre
O’Brien J. did not discuss this issue except to say  «du genrepaida police. Le juge O'Brien n'a
that the loss he contemplated was the one pas anedtte question, sauf qu’il a dit que le
described in the “Discovery” section. We believe  sinistre qu’il envisagetait celui dcrit a la
that on a proper reading of the Bond, a loss of the  rubriquecadYerte». Nous croyons que, selon
type covered is simply a loss resulting from  une juste intéapon de la police, un sinistre du
employee dishonesty with the presumption that the  genre e@respond simplement au sinistre
manifest intent of such behaviour was personalesultant de la malhoetég d'un emplog” qui,
gain. This is the only interpretation that accords esprme-t-on, avait manifestement lintention de
with the nature of the fidelity bond and which eatiser un gain personnel. C'est la seule interpr’
makes commercial sense. To require evidence of  tation qui soit compatible avec la nature de I'assu-
an actual benefit would defeat the purpose of an  rance contretmsmEments et qui soit logique
early notification provision which specifically  sur le plan commercial. Exiger la preuve d'un
excludes the need to establish an actual loss. It avargab@aita I'encontre de I'objectif d’'une
would also expose the insurer to “long tail” claims  disposition en ematide peavis, qui exclut
(evidence of a personal benefit could come years  expresy’la BCessid’d'établir un sinistregél.
after evidence of a loss), as argued by the respon-  Cela expaggiginent I'assureua des ecla-
dent Chubb, and contradict the normal assumption = madidmsg terme (la preuve d’un avantage per-
that dishonesty, fraud and deceit are usually asso-  sonnel patreanbfenue plusieurs a@®s apes
ciated with personal benefit. la preuve d’un sinistre), comme le fait valoir I'inti-

mée Chubb, et serait contraida supposition nor-
male que la malhomtég, la fraude et la tromperie
vont habituellement de pair avec I'avantage per-
sonnel.

Gordon also argues that the question of law is Gordon soutienegalement que la question de33
uncertain. In his factum, counsel for Gordon  droit est incertaine. Dansesopire; I'avocat de
argues that discovery is only established when  Gordetempd qu'il n'y a écouverte que s'ily a
there is knowledge of a “real loss”, or knowledge  connaissance d'un «siréstse ol de tous les
of all of the facts which the insured must prove in  faits que I'esdaitétablir pour avoir droita’un
order to entitle him or her to judgment. In fact, the  jugementeBlitd; le litige concerne simplement
issue is simply one regarding the interpretation of  I'intetqtion de la police.
the Bond.



34

35

438 GUARANTEE CO.V. GORDON CAP.

lacobucci and Bastarache JJ.

[1999] 3 S.C.R.

Section 3 of the bond first requires that the L'article 3 de la police exige presriément que

insured “becomes aware of facts”. This simply
means “being informed of” facts. It then provides
that those facts “would cause a reasonable person
to assume”. This is an objective test that does not
require a definitive finding, but an assumption.
Another component is that those facts relate to a
possible loss “of a type covered by [the] bond”.
These broad terms refer to the nature of the cover-
age involved, namely, fidelity insurance. The type
of conduct contemplated is dishonest conduct. The
section specifies that the loss “has been or will be
incurred”. This excludes the requirement of actual
loss and introduces the notion that the insured may
be subject to a loss. The last part of the section
specifies the following: “regardless of when the act
or acts causing or contributing to such loss
occurred, even though the exact amount or details
of loss may not then be known”; this is also incon-
sistent with Gordon’s argument that the loss must
be incurred. It specifies that the limitation runs
from the first evidence establishing discovery.

I'ass[MRADUCTION] «pren[ne] connaissance de
faits». Cela signifie simplement qu'il dg «”
iafodms faits. Il @voit ensuite que ces faits
doatemt«de natura inciter une personne rai-
sonnaldepposer». Il s’agit d’'un ceité objectif
qui requiert non pas une condfisitvedmais
une supposition. Un al@nmeent veut que ces
faits se rapmodeaténtuel sinistre «du genre

evigr la [. . .] police». Ces termesrgfaux ren-

vaeld hature de la protection en cauae, °
savoir une assurance corgtelgsedients. Le
genre de comportement ensgsdg comporte-
ment malteoririarticle pecise que le sinistre
«est survenu ou surviendra», ce qui exclut I'exi-
gence de sinedteet’laisse entendre que l'as-

espeutetre victime d’un sinistre. La deerié
partie de l'artietés@rceci: «peu importe le
momenbot € accomplis I'acte ou les actes
qui ontecleusinistre ou y ont contribuiméme

s'il se peut que le montant exact etailedd
sinistre ne soit pas encore connux»; eglalesst ~

ment incompatible avec I'argument de Gordon que

le
le

sinistre doitefre survenu. L’article indique que
élai de prescription commenae courir @&s

I'obtention du premieelément de preuvetablis-
sant la écouverte.

We agree that there is no legal issue to be Nous convenons qu'il n’existe aucune question

resolved at trial. The application of the law as
stated to the facts is exactly what is contemplated
by the summary judgment proceeding. The motion
judge found that the undisputed facts met the defi-
nition of discovery of loss under the Bond and that
a reasonable person would have assumed that they
were sufficient to establish that a loss of a type

de deoitrancher au pres. L'application du

andn& aux faits est exactement ce qui est
engigeEyg la proedure de jugement sommaire.
Le juge deetesga” conclu que les faits non
coasespondaienta’la dfinition de la @cou-

verte d’'un sinistre contenue dans la police et
gu’une personne raisonnable aurai sufifEs”

covered by the Bond had been or would beetai€nt suffisants pouetablir qu'un sinistre du

incurred. The Court of Appeal did not provide suf-
ficient reasons on this issue for us to comment. It
did not describe the factual disputes in the case,
except to say that the interest paid on the loan of
$90,000,000 before June 26, 1991 may not have
been a covered loss. As mentioned earlier, this last
comment is inconsistent with the fact that the
Bond does not require that facts known by the
insured be ultimately proved to relate to an actual
recoverable loss. With regard to the alleged uncer-
tainty of the term “loss”, the Court of Appeal

genre af la policeetait survenu ou survien-
dhaitet égard, la Cour d'appel n'a pas expos’
de motifs suffisants pour que nous puissions les
commenter. Sa description elendiifffelatifs
aux faits de l'affaiesismea une affirmation
gu’il se pouvait queetétsiptgs sur le @t de
90 000 000 $ avant le 26 juin 1991 ne soient pas
un sinistee Visl'que mentiormpiEcddemment,
cette eterobservation est incompatible avec le
fait que la police n’exige pas gafié<aviin de
compte que les faits connus de ¢assuappor-
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agreed with O’Brien J. We are also of the view that  &euh sinistreaél pouvant donner liea indem-
no issue for trial has been established in this nisation. Quant etengu sens incertain du
regard. terme «sinistre», la Cour d'appel a souadtavis
du juge O’Brien. Nous estimonsgalement que
I'existence d’'une question justifiant la tenue d'un
proees n'a paett établiea cetegard.

We would therefore conclude that the motions Nous sommes donc d'avis de conclure que 185
judge committed no error in determining that this  juge deseteguii'a commis aucune erreur en
was a proper case for summary judgment. Gordoneciddnt que l'affaire se efdit a un jugement
has not met the evidentiary burden to show there is  sommaire. Gordon n'a pas satisfdigation
a genuine issue for trial. de prouver I'existence d’'umdtable question jus-

tifiant la tenue d'un praes.

(2) Was Guarantee Precluded from Relyingonthe  (2) Aprés avoir résilié la police, Guarantee était-

Limitations Clause in Section 5(d) of the Bond elle empéchée d’invoquer la clause du délai de
by Reason of Its Rescission of the Bond? prescription contenue a I'article 5d) de cette
police?

For the purposes of bringing a summary motion, Afin de p@ésenter sa motion visaatobtenir un 37

Guarantee agreed to proceed on the basis that its  jugement sommaire, Guarantee aedeat”
rescission of the Bond was wrongful. Accordingly,  pour acquis queesiliation de la policeetait
the issue to be determined on the motion was the  inpsstifi” s'agissait donc de trancher, dans le
legal question of whether wrongful rescission pre-  cadre de cette motion, la question juridique de
cluded Guarantee from relying on the contractual  savoir si dailiation injustifée empthait
limitation period contained in the Bond as a  Guarantee d’invoquer elai die prescription
defence to Gordon'’s claim for coverage. eyr dans la police pour seefdhdre contre la
réclamation de Gordon.

Given both parties’ assumption that Guarantee’s Etant done que les deux parties supposent qu%8
rescission was wrongful, it is not necessary to eHllidtion par Guarantestdit injustifiée, il n'est
address the effect of the contract's limitations  pasesSaire d’aborder I'effet dweldi de pres-
period assuming a valid rescission. However, we  cription contractuel en casilitioh valide.
believe it is worthwhile, both as background andto  Nous croyons toutefois qu'il vaut la peine d'abor-
eliminate some apparent confusion, to address the  der la distinction qui existe erdil@toon’ et la
distinction between rescission and repudiation.epudiation,a’la fois pour comprendre la situation
This done, we will turn to the question of whether et pelimiher la confusion qui semble exister
a limitations clause can survive a wrongful rescis-  dans la jurisprudence et les ouvrages de doctrine.
sion. Une fois cela fait, nous examinerons si une clause

établissant un elai de prescription peut s'appli-
quer malge” une esiliation injustifée.

(a) The Distinction Between Rescission and a) La distinction eesifiation et €pudiation
Repudiation

A fundamental confusion seems to exist over the 1l semble exister une confusion fondamentale at®
meaning of the terms “rescission” and “repudia-  sujet du sens des resiiation» et «@pudia-
tion”. This confusion is not a new one, as it has  tion». Cette confusion, qui n’est pas nouvelle,
plagued common law jurisdictions for years. egme depuis des apes dans les ressorts de
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Rescission is a remedy available to the representee,  common law. Une partiespienturi contrat
inter alia, when the other party has made a false or  notamment dans le tastee partie lui a fait
misleading representation. A useful definition of  umeldfation fausse ou trompeuse. Lord Atkin-
rescission comes from Lord Atkinson Bbram  son donne unedfinition utile de la esiliation dans
Seamship Co. v. Westville Shipping Co., [1923] Abram Seamship Co. c. Westville Shipping Co.,
A.C. 773 (H.L.), at p. 781: [1923] A.C. 773 (H.L3,la p. 781:

Where one party to a contract expresses by word or actRADJCTION] Lorsqu’une partiea un contrat exprime

in an unequivocal manner that by reason of fraud or  eguisdque, par des paroles ou par des actes, qu’elle
essential error of a material kind inducing him to enter eadd’de €gsilier un contrat parce qu’ellesté 'amepe

into the contract he has resolved to rescind it, and refa le conclure par fraude @ula suite d’'une erreur essen-

uses to be bound by it, the expression of his election, if tielle sur un aspect important du contrat, et qu'elle
justified by the facts, terminates the contract, puts the refesedie par celui-ci, I'expression de son choix,
parties in status quo ante and restores things, as between sl est pestifiés faits, met fin au contrat, r=me’

them, to the position in which they stood before the con- les parties au statu grieuardf les remet dans la
tract was entered into. situatiom @lles se trouvaient avant la conclusion du
contrat.

See similarly G. H. L. FridmanThe Law of Voir de méme G. H. L. FridmanThe Law of
Contract in Canada (3rd ed. 1994), at p. 807. Contract in Canada (3¢ éd. 1994)a’la p. 807.

Repudiation, by contrast, occurs “by words or Par contre laapudiation se fait TRADUCTION]
conduct evincing an intention not to be bound by  «par des mots ou une conduite traduisant l'inten-
the contract. It was held by the Privy Council in  tion de negtes |é par le contrat. Dans 'at”
Clausen v. Canada Timber & Lands, Ltd. [[1923] 4  Clausen c. Canada Timber & Lands, Ltd. [[1923] 4
D.L.R. 751], that such an intention may be evinced  D.L.R. 751], le Consedl arstata’que le refus
by a refusal to perform, even though the party  e&rér un contrat peutedodter une telle inten-
refusing mistakenly thinks that he is exercising a  tioapma’si la partie qui exprime ce refus pense
contractual right” (S. M. Waddam3he Law of a tort qu'elle exerce un droit contractuel»
Contracts (4th ed. 1999), at para. 620). Contraryto  (S. M. Wadddins,Law of Contracts (4¢ éd.
rescission, which allows the rescinding party to  1999), au par. 620). Contrairerzessiliation
treat the contract as if it were voab initio, the  qui permet’la partie quiesilie le contrat de le
effect of a repudiation depends on the election censidfommestant nul au épart, I'effet de la
made by the non-repudiating party. If that party epudiation épend du choix que fait la partie autre
treats the contract as still being in full force and  que celle epudie le contrat. Si cette dezrg’
effect, the contract “remains in being for the future  cargdjue le contrat est toujours parfaitement
on both sides. Each (party) has a right to sue for ecewire, le contrat TRADUCTION] «reste en
damages fopast or future breaches’ (emphasis in  vigueua Tavenir pour les deux parties. Chacune
original): Cheshire, Fifoot and Furmston’s Law of ~ (des parties) a le droit d’intenter une action en
Contract (12th ed. 1991), by M. P. Furmston, at dommagesétd” pourtoute rupture passée ou
p. 541. If, however, the non-repudiating partyfuture» (en italique dans [l'original):Cheshire,
accepts the repudiation, the contract is terminated;ifoot and Furmston's Law of Contract (12 éd.
and the parties are discharged from future obliga-  1991), par M. P. Fura$top, 541. Cependant,
tions. Rights and obligations that have already si la partie autre que cellepgdierle contrat
matured are not extinguished. Furmsteupra, at  accepte laepudiation, le contrat prend fin et les
pp. 543-44. parties sont Bes de leurs obligations futures.

Les droits et obligations qui sontjd” arrivés a
échéance ne sont pasteints. Furmstonpp. cit.,
aux pp. 543 et 544.
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So much is relatively clear. Problems have Tout cela est relativement clair. Des pehEs 41
arisen, however, from misuse of the word “rescis- ecalilent toutefois de I'emploi abusif du mot
sion” to describe an accepted repudiation. In esiidtion» pour dcrire une @pudiation accept.
Keneric Tractor Sales Ltd. v. Langille, [1987] 2  Dans I'aetKeneric Tractor Sales Ltd. c. Langille,
S.C.R. 440, at p. 455, Wilson J., writing for the  [1987] 2 R.C.S. 44@, p. 455, le juge Wilson,

Court, addressed the distinction as follows: gueadig les motifs de la Cour, a anadysétte
distinction:
The modern view is that when one party repudiates Selon la conception moderne, lorsqu’uneppartie r’

the contract and the other party accepts the repudiation die le contrat et que l'autre partie aces|gida,r
the contract is at this point terminated or brought to an le contrat preaadtéirmomentd.” Toutefois, le contrat
end. The contract is not, however, rescinded in the true n'estepd® AU sens juridiqueevitable du terme,
legal sense, i.e., in the sense of being voateiditio by c’esta-dire en ce sens que leepehce d'un certaielé-
some vitiating element. The parties are discharged of ment a pour effet de le rendreaparal d$ parties
their prospective obligations under the contract as from samtéb’de leurs obligations futures aux termes du
the date of termination but the prospective obligations coatcatmpter de la dateuccelui-ci est esilie, mais
embodied in the contract are relevant to the assessment les obligations futuresdmsodpos le contrat sont
of damages: sedohnson v. Agnew, [1980] A.C. 367, pertinentes pour ce qui estvdluer les dommages-@t”
[1979] 1 All E.R. 883 (H.L.), andMoschi v. Lep Air réts: voirJohnson v. Agnew, [1980] A.C. 367, [1979] 1
Services Ltd., [1973] A.C. 331, [1972] 2 All E.R. 393  All E.R. 883 (H.L.),dbschi v. Lep Air Services Ltd.,
(H.L.). [Emphasis added.] [1973] A.C. 331, [1972] 2 All E.R. 393 (H.L.). [Nous
soulignons.]

See similarly Waddamssupra, at para. 629; Voir de emie Waddamspp. cit., au par. 629;
Furmston,supra, at p. 287, note 12; G. H. Treitel, = Furmstap. cit,, & la p. 287, note 12; G. H.
The Law of Contract (9th ed. 1995), at p. 341; Treitdlhe Law of Contract (9 éd. 1995),a" la
S. Williston, A Treatise on the Law of Contracts  p. 341; S. Williston,A Treatise on the Law of
(3rd ed. 1970), by W. H. E. Jaeger, vol. 12,Contracts (3¢ éd. 1970), par W. H. E. Jaeger, vol.
8 1454A, at p. 13; cfail Labrador Ltd. v. Chal- 12, § 1454Aa’la p. 13; compare®ail Labrador
lenge One (The), [1999] 1 S.C.R. 265, at paras. 31 Ltd. c. Challenge One (Le), [1999] 1 R.C.S. 265,
and 50. aux par. 31 et 50.

However, merely clarifying the distinction  Toutefois, la simple clarification de la distinc-42
between rescission and an accepted repudiation  tion qui existe entesiliagan et uneapudia-
does not end the discussion. Since “rescission” has  tion aecep” met pas fira la discussion.
frequently been used to describe an accepted repu- Comme le tasiation» aet fréequemment
diation, courts must be sensitive to the potential for  atifi@ur @crire une epudiation accept, les
misuse. To that end, courts must analyse the entire  tribunaux deiventonscients du risque d'em-
context of the contract and give effect, where pos-  ploi abusif de ce #&meée fin, ils doivent ana-
sible, to the intent of the parties. If they intended  lyser le contexdgraitdu contrat et, si possible,
“rescission” to mean “an accepted repudiation”,  me#trexécution l'intention des parties. Si ces
then the contract should be interpreted as such. For edesndnt voulu que le termeesifiation» s’en-
example, inMills v. SI.M.U. Mutual Insurance tende d'une <@pudiation accepE», le contrat doit
Association, [1970] N.Z.L.R. 602 (C.A.), the court etre interpet ainsi. Par exemple, dans leirMills
held that a clause stating that in the event of false. SI.M.U. Mutual Insurance Association, [1970]
statements the policy “shall be void”, was in facta  N.Z.L.R. 602 (C.A.), la cour a spaiurie clause
repudiation clause. Crucial to the court’s reasoning  gevgyait qu'en cas de faussesctiirations la
in that case was the fact that the clause in question  police sermtCTION] «nulle»é€tait en fait une

clause de apudiation. Le fait que la clause en
guestion pevoyait la perte du droit aux primes a
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provided for forfeiture of premiums. Turner J. ¢owh oOle crucial dans le raisonnement de la
therefore concluded, at p. 609, that cour. En equshce, le juge Turner a concdua’
p. 609, que

the policy does not provide that the consequences of amRADJCTION] la police ne peVoit pas qu’une eflara-
untrue statement shall be that the policy shall be deemed tioreeriena en sorte que la police sajpuEe nulle
void ab initio, as if it had never come into existence, for apait comme si elle n'avait jamais egispuisqu'il
the premium is to be forfeited. . | therefore construe doit y avoir perte du deoia’prime. [. . .] Je conside
the clause to mean that an untrue statement shall entitle paqoens que la clause signifie qu’uneckiiration
the respondent to repudiate liability under the policy, areohabilite I'intin€ a rpudier sa responsabdign
while keeping the premium. vertu de la police, tout en conservant la prime.

Of course, contrary to the facts in this appeal, the Il va sans dire que, contraieemerjui s'est
actual term “rescission” was not used Nills.  pasg dans le @Sent pourvoi, le mot esiliation»
Nonetheless, we must always examine whether the rescfgsion») n'a pase# emplog dans l'aret
use of the word rescission is indeed consistent witiMills. Néanmoins, nous devons toujours examiner
the parties’ intent. si I'emploi du terme esiliation» est vraiment
compatible avec l'intention des parties.

Before turning to the issue of intent, however, Avant d’examiner la question de l'intention, il
one must determine whether rescission is even fatdrmhiner s'il y a mme une possibikt'de
available. As Treitel notes regarding the law in esiliation. Comme Treitebp. cit., a la p. 347, le
England,supra, at p. 347: fait observer au sujet du droit en vigueur en Angle-

terre:

Before the Misrepresentation Act it was clear that a per-TRAQUCTION] Avant I'adoption de la Misrepresentation

son could rescind a contract for a misrepresentation Acttait Clair gu’'une personne pouvaésifier un

which did not form part of the contract; but it was contrat en raison d'we@adation inexacte quie fai-

doubtful whether this right to rescind survived where pa#t partie du contrat; mais on ne savait pas si ce

the misrepresentation was later incorporated into the dro#gdiéer’un contrat continuait d’exister lorsque la

contract as one of its terms. [Emphasis in original.] eclaration inexactetait par la suite incorpee  dans le
libelle du contrat. [En italique dans I'original.]

However, theMisrepresentation Act 1967 (U.K.), La Misrepresentation Act 1967 (R.-U.), 1967,

1967, c. 7, s. 1, cleared up that question in ch. 7, art. 1, a toutefoisectatifé question en
England, providing that “a person shall be entitted  Angleterre, emopant FTRADUCTION] «qu’une

to rescind notwithstanding that the misrepresenta-  personne a thadisiliation néme si la dclara-

tion has become a term of the contract” (Treitel, tion inexacte est devenue une clause du contrat»
supra, at p. 347). (Treitelpp. cit., a la p. 347).

In Canada, the issue is somewhat less clear. The Au Canada, cette question est un peu moins
state of the law is best summarized by Waddams, claire. C'est Wadd@antst., au par. 427, qui
supra, at para. 427: asume le mieux &fat du droit;

If the [misrepresentation] is a term of the con- TRADUCTION] Si la [déclaration inexacte] constitue une
trad . . .the mistaken party is entitled to damages as for clause du contrat [. . .] la partie quegese @ droit
breach of contract. Whether the party is further entitleca des dommages-at€ts pour inegtution de contrat. La
to set aside the transaction and demand restitution of the guestion de savoir si la partie aura en outre le droit d’an-
contractual  benefits  transferred will depend nulerdigpion et d’exiger la restitution des avantages
upon . . whether the breach is “substantial” or “goes to ea@d par le contratepend [. . .] de celle de savoir si
the root of” the contract. I'ineecution est «substantielle» ou «touehBessence
méme» du contrat.
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A breach that is “substantial” or “goes to the root  L’ieedtion qui est «substantielle» ou qui «tou-
of” the contract is often also described as a mate- adhessence erme» du contrat est souvent qua-
rial breach; see, for example, Fridmanpra, at lifiee d'importante; voir, par exemple, Fridman,
p. 293: “A misrepresentation is a misstatement obp. cit., a la p. 293: TRADUCTION] «Une dclara-
some fact which is material to the making or tion inexacte est un exuom& d'un fait impor-
inducement of a contract”. The misrepresentation  tant pour conclure ou pour citerclure un
in this case was in the application, and was thereby  contrat»edlaration inexacte en I'espé figu-
incorporated into the Bond. Specifically, the mis-  rait dans la demande et atlancorpoee dans
representation complained of was, as stated in la police. Riosdgment, la dclaration inexacte
Guarantee’s August 5, 1992 letter to Gordon that regectselon la lettre du 5 @0’1992 que
Guarantee a fait parvenia Gordon, efait la
suivante:

in respect of customer accounts a partner, officer orTRAQUCTION] en ce qui a trait aux comptes clients, un
other designated responsible employee who has no other  egssocidirigeant ou un autre empdoyEsigré
duties in connection with the account [would review] n‘ayant aucune autre respoasabiiitivement au
each account monthly checking for excessive or compte en questiorderait]a un examen mensuel
improper activity. The proof of loss discloses that no de chacun de ces comptes enerifeede’iS ont fait
one other than Rachar was charged with reviewing the I'objet d'une adibitSive ou ieguliére. La preuve
accounts in question. de sinisteale que seul Rachatdit charg”d’exami-
ner les comptes en question.

The question, in light of the law as stated in Wad- La question qui se pose, compte teriatdiil”
dams,supra, and Fridmangsupra, is whether the  droit expespar Waddamspp. cit., et Fridman,
misrepresentation is “substantial’, “material”, or op. cit., est de savoir si laedlaration inexacte est
“goes to the root of” the contract. This brings us  «substantielle», «importante» ou «tolase -
back to the issue of the parties’ intent, for whether  senemen”du contrat. Cela nous r=mea la
the rescission is warranted is at least in part a ques-  question de I'intention des parties car la question
tion of intent. de savoir si laesiliation est justifte est tout au

moins en partie une question d’intention.

Whether the misrepresentation is material is a La question de savoir si leedaration inexacte 45
complicated question on which there is an exten-  est importante est complexe et fait I'objet d’'une
sive body of case law. However, these precedents  jurisprudence abondante. Toutefois, cette jurispru-
are not entirely apposite, as they generally do not dence n’est pas faitt pertinente puisqu’en
involve contracts, like this one, that use the term enégal il n'y est pas question de contrats, comme
“rescission” to define the remedy for a misrepre-  celui dont il est question eedésp’ le mot
sentation in the application. The rescission clause esikation» est utilis” pour @finir le recours
in this appeal reads as follows: applicakde uhe @claration inexacte dans la

demande. La clause desiliation dont il est ques-
tion en l'esgce se lit ainsi:

The insured represents that the information furnished TRAOUCTION] L'assu€ diclare que les renseigne-
in the application for this bond is complete, true and ments fournis dans la demande de police sont complets
correct. Such application constitutes part of this bond. et exacts. La demande fait partie de la police.

Any misrepresentation, omission, concealment or Towwadation inexacte, omission, dissimulation
incorrect statement of a material fact, in the application ou descriptioreermdan fait important, dans lagsr”
or otherwise, shall be grounds for the rescission of this sente demande ou ailleurs, constitue un esdiH-de r’
bond. [Emphasis added.] tion de laegehte police. [Nous soulignons.]
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By stating that a misrepresentation in the applica- Ecigant qu’'une &laration inexacte dans la
tion would be grounds for rescission, the parties  demande justifieradsilzation, les parties ont
effectively stated their intent that such a misrepre-  effectivement iedigwr intention qu'une telle
sentation is “substantial” and “goes to the root of’ ecldfation inexacte soit «substantielle» et «touche
the contract. The reference to misrepresentations I'essence erme» du contrat. La mention de la
of “material fact” suggests the same conclusion.  descriptionegrdiuh «fait important» inspire la
These are sophisticated parties that can beementonclusion. Les parties sont aes et on
expected to know the meaning of fundamental peut donc s'attendee qu’elles connaissent le

legal terms such as “rescission”, and it is appropri-  sens de termes juridiques fondamentaux comme la
ate to give effect to their intent as expressed in the esiliafion»; il convient de mettra excution
plain words of the contract. As stated by Wilson J.  lintention qu’elles ont clairement erpdaris

in Hunter Engineering Co. v. Syncrude Canada  le contrat. Comme I'a dit le juge Wilson dans I'ar-

Ltd., [1989] 1 S.C.R. 426, at p. 505, “parties of et Hunter Engineering Co. c. Syncrude Canada

equal bargaining power should be allowed to maké.tée, [1989] 1 R.C.S. 426 la p. 505, «il devrait

their own bargains”. See similarly, at p. 458  étre permisa’des parties qui ontegbceé a armes

Dickson C.J. This point is discussed more fullyegales de conclure leur propre contrat». Voir, dans

infra, at paras. 54-56. le enie ordre d'ides,a la p. 458, le juge en chef
Dickson. Cette question est approfondie plus loin,
aux par. 54a°56.

Aside from our general reluctance to disturb the Outre notre eticence ghérale a modifier les
choice of terms by sophisticated commercial par- termes choisis par des parties commerciales avi-
ties, we note in passing that the appellant not onlyeesshous soulignons en passant que I'appelante a
rescinded the contract, but also tendered return of  non seulepwmli# (&€ contrat, mais qu'elle a
the insurance premiums. Their letter of August 5,  aussi offert de rembourser les primes d’assurance.
1992 stated their intention to rescind the policy, Dans sa lettre dut5L882, elle a exprimmson
and they enclosed a cheque for $106,000, repre- intentioasdemrla police et a joint un elque
senting the premiums paid by Gordon under the de 106 000 &segpant le montant des primes
policy. This distinguishes this case froMills, ver®es par Gordon en vertu de la police. Cela dis-
supra, and demonstrates Guarantee’s attempt to  tinguetepté affaire de 'setMills, précité, et
effect a restitution and restore the parties to theematitre que Guarantee a terd’effectuer une
status quo ante, a crucial aspect of rescission. See  restitution et de remettre les parties dans la situa-
Waddamssupra, at para. 424. While obviously not  tionu oélles se trouvaient attéurement, un
conclusive evidence of their contractual intentions,  aspect crucial desikation. Voir Waddams,
this evidence confirms the earlier conclusion thabp. cit., au par. 424. Bien qu’elle ne soit manifeste-
“rescission”, as used in this contract, did indeed ment pas concluante quant aux intentions des par-
mean just that. ties contractantes, cette preuve confirme la conclu-
sion pecddente que le mot esiliation», utili€
dans le pesent contrat, signifiait pcisgment cela.

In summary, a misrepresentation, even one that En @sun&, une dclaration inexacte, emie si
was incorporated into the contract, gives the inno-  elltairicorpoee dans le contrat, donmela
cent party the option of rescinding the contract, i.e.  partie innocente la passibiESilier le contrat,
to have it declared voidb initio. The misrepresen-  c’eatdire de le faire &llarer nul au epbart. La
tation must be “material”, “substantial” or “g[o] to edaration inexacte doitetfe «importante»,
the root of” the contract. We express no opinion on  «substantielle» ou «touahggsence erhe»
the availability of damages in such cases. Repudia-  du contrat. Nous ne nouscgmenpas sur la
tion, by contrast, occurs when one party indicates  possibiibbtenir des dommages-@ndts en
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its intention not to fulfill any future obligations  pareils cas. Par contregpaidiation se produit
under the contract. If the other party accepts the lorsque l'une des parties manifeste son intention
repudiation, the contract is terminated, not de ne pasutsf les obligations futures qui lui

rescinded. To use “rescission” and “accepted repu-  incombent en vertu du contrat. Si l'autre partie
diation” synonymously can lead only to confusion  acceptepadiation, le contrat prend fin et n'est
and should be avoided. Where there is some doubt  @siiér'L’emploi des mots esiliation» et

as to whether repudiation or rescission is intended, epudiation accept» comme synonymes ne peut
courts should look to such factors as the context of  qu’engendrer de la confusion eteti@gaite”
the contract, particularly the intent of the parties.  Pour dissiper tout doute ajsambir si c'est la
For sophisticated parties, it will take strong evi- epudiation ou lagsiliation qui est voulue, les tri-
dence to displace the meaning suggested by the  bunaux devraient examiner des facteurs comme le
parties’ choice of language in the contract itself. In contexte du contrat et, en particulier, I'intention
this case, because both parties agreed to the word  des parties. Dans le cas de peeties faidra
“rescission”, and Guarantee acted in accordance  une preuve solide pour remplacer le sens qu’inspi-
with that intention, the consequence of a valid rent les mots que les parties ont choisi d'utiliser
rescission based on Gordon’s misrepresentation is  dans le contranhg-r&n I'espCe, comme les
the avoidance of the contract, and Guarantee’s  deux parties onteadagpiser le mot «@silia-
release from any liability thereunder. tion» et que Guarantee a agi cenfiemtd cette
intention, la consquence d’'uneesiliation valide
fondée sur la d€laration inexacte de Gordon est la
résolution du contrat, Guarantetant litérée de
toutes les obligations ereddulant.

(b) Effect of the Contractual Limitation Period b) L'effet delai” de prescription contractuel
Assuming Wrongful Rescission of the Bond en supposant quesikation de la police
by Guarantee par Guarantee est injuestifi’

In the event that Gordon did not misrepresent Si jamais, dans sa demande d'assurance conff®
the extent of the risk involved in applying for the  letfadirnements, Gordon n’a pas fait deldra-
fidelity bond, we can assume for the purposes of tion inexacte gudtendue du risque en cause,
this part of the analysis that Guarantee wrongfully =~ nous pouvons supposer, aux fins de ce volet de
denied coverage to Gordon on the basis of misrep-  I'analyse, que Guarantee a eu tort de refuser d'in-
resentation. The issue then is to determine the legal  demniser Gordon pour ce motif. Il s'agit alors de
consequences of a wrongful rescission. Both par-eterdiiner les comsjuences juridiques d’unesi-
ties agree that a substantial failure of contractual liation injestifLes deux parties conviennent
performance, often described in other contexts asa  quedtnérh substantielle d’'un contrat par une
fundamental breach, may relieve the non-breach-  partie, souventeappiEiéecution fondamen-
ing party from future executory obligations under  tale» dans d'autres contextes, peeit [liétre
the contract. The extent of disagreement between  partie delitan future des obligations qui lui
the parties concerns whether Guarantee’'s actions  incombent en vertu du contedateomd des
constituted a fundamental breach, and whether a  parties porte sur la question de savoir si les actes
time limitation provision is one such executory  de Guarantee constituaient ueedtier fonda-
obligation from which the non-breaching party, = mentale et si une disposition relativelaawdel”
here Gordon, is excused. prescription est une obligation non eneauEex”
dont l'autre partie, en I'occurrence Gordon, est dis-
penge.

Guarantee submits that, in the event that its Guarantee mtend que, si laesiliation injusti- 49
wrongful rescission amounts to fundamental eefi'de sa partequivaut @ une inegcution



50

446 GUARANTEE CO.V. GORDON CAP. lacobucci and Bastarache JJ. [1999] 3 S.C.R.

breach, the legal consequences are governed by the  fondamentale, legueocss juridiques sont
decision of the Court inHunter Engineering, régies par I'aef Hunter Engineering, précit, de
supra. For the purposes of this appeal, the relevant  notre Cour. Aux finsedanprpourvoi, la partie
portion of the decision dealt with the scope of an  pertinente de st tesife de la poeg d'une
exclusion clause limiting liability in a contract clause d’exclusion limitant la responsahilit”
between the purchaser, Syncrude Canada Ltd. and  figurait dans un contrat intervenu entre I'acheteur
the vendor, Allis-Chalmers Ltd. for the supply of  Syncrude Canada Ltd. et le vendeur
extraction gearboxes for Syncrude’s synthetic oil  Allis-Chalmers Ltd., pour la fournitureités bo”
plant. The supply contract included a warranty lim-  d’engrenage d’extraction edestinl’'usine de
iting Allis-Chalmer’s liability to 24 months from gtfole syntlketique de Syncrude. Le contrat d'ap-
the date of shipment or 12 months from the date  provisionnement comportait une garantie limitant
the equipment was put into operation, whichever la responsalilillis-Chalmersa 24 moisa’
occurred first. In addition, the contract contained a  compter de la date de livraisori®dumoisa’
clause excluding Allis-Chalmer’s liability pursuant ~ compter de la date de mise en serviceedelmat’
to statutory warranties or conditions. The extrac- selon la prerdctéance. En outre, le contrat
tion boxes were put into service in November, renfermait une clauseraxomllis-Chalmers de
1977. It was not until nearly two years later, in  toute responsabittEe sur des garanties ou
September 1979, that the extraction boxes were  condittgadels. Les htés d’engrenage omté
found to be defective. Allis-Chalmers did not con-  mises en service en novembre 1977. Ce n’est que
sider itself responsible for the costs of repair as the  presque deux ans plus tard, en septembre 1979,
contractual warranty period had expired. Syncrude  que cewsbae sont enélées @fectueuses.
then sued Allis-Chalmers for breach of contract to  Allis-Chalmers ne se emisigas responsable
cover the costs. At issue was whether dutd#s eparations vu que la garantie contrac-
Allis-Chalmers could enforce the clause excluding  tuetlat expiee. Syncrude a alors intentontre
liability under the longer statutory warranty period.  Allis-Chalmers une actioreéosd I'inexcution

d’'un contrat afin d’obtenir le remboursement de

ces cais. Il s’agissait de savoir si Allis-Chalmers

pouvait mettrea’exécution la clause d’'exemnation

de responsabiliten vertu de lagriode de garantie

legale plus longue.

The Court was called upon to consider the doc- Notre Couretait appedea examiner le principe
trine of fundamental breach, defined as a failure in  de I8oetibn fondamentale efinie comme
the breaching party’s performance of its obliga-etant I'omission de I'une des parties de s’acquitter
tions under the contract that deprives the non- de ses obligations contractuelles, qui a pour effet
breaching party of substantially the whole benefit  de priver I'autre partie de la quase-twaliié-
of the agreement. Notwithstanding that in two sep-  fice du conterhédsi, dans leurs motifs minori-
arate minority reasons, Dickson C.J. (La Forest J.  taires respectifs, ils ont conclu que éadgsavit’
concurring) and Wilson J. (L'Heureux-DebJ.  dfectuosiés des biés d'engrenage afuivalait
concurring) concluded that the seriousness of the gpame inercution fondamentale, le juge en
defects in the extraction boxes did not amount to a  chef Dickson (avec I'appui du juge La Forest) et le
fundamental breach, both Dickson C.J. and juge Wilson (avec l'appui du juge L’Heureux-
Wilson J. discussed the legal consequences in the e)Doht analys” les consquences juridiques
event that a fundamental breach had occurred. Asventuelles d'une inecution fondamentale.
to the circumstances in which the doctrine applied, = Quant aux circonstances dans lesquelles le principe
Wilson J., at pp. 499-500, noted that the distinction  s’appliquait, le juge Wilson a spalignpp. 499
between a mere contractual breach and a breach et 500, querdendif'entre une simple irgexi-
that is more appropriately characterized as funda-  tion de contrat et umeeutiex qu'il convient
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mental is the exceptional nature of the remedy;
while the traditional remedy for contractual breach
is the obligation to pay damages, a fundamental
breach permits the non-breaching party to elect
instead to put to an end all remaining performance
obligations between the parties. Given the excep-
tional nature of the remedy, Wilson J. rightly noted
that the purpose of the restrictive definition of a
fundamental breach is to limit the remedy to those
circumstances where the entire foundation of the
contract has been undermined.

davantage de qualifier de fondamesidaldahs
la nature exceptionnelle efgalation accoek;
alors quesgaration traditionnelle pour une
a@oeton de contrat est I'obligation de payer des
dommagaétimt” I'inexécution fondamentale
peanttauifre partie au contrat de choisir piut”
de mettreafioutes les obligations non encore
ea&xtes par les partie€tant done” la nature
exceptionnelle dmpdaation, le juge Wilson a
fait remaggjueste titre que laadinition restric-
tive de I'emxion fondamentale a pour but de

limiter la réparation pevue au caswle fondement
du contrat est mmau complet.

As to the appropriate methodology, both
Dickson C.J. and Wilson J. noted the existence of
two competing views of the consequences of fun-
damental breach within both Canada and the
United Kingdom. The traditional approach was to

En ce qui concerne laettiodologie appropeg, 21
le juge en chef Dickson et le juge Wilson souli-
gnent tous deux l'existence, au Canada et au
Royaume-Uni, de deux perceptioreespjes’
eguences de l'inecution fondamentale. La

apply a rule of law whereby the legal effect of a ethwde traditionnelle consistadt appliquer une
fundamental breach is to bring the contract to anegler'de droit selon laquelle 'inegition fonda-

end. The result would be that the breaching party
would be unable to rely on any contractual provi-
sions excluding liability pursuant to common law
doctrines or statutory regimes, given that the con-
tract was treated as at an end. The alternative

mentale avait pour effet juridique de mettre fin au
contrat. La partie coupable desdiniex etait
donc incapable d’invoquer des dispositions con-
tractuelles detiori de responsabéit’en
application d’'un principe de common law ou d’un

approach addressed the consequences of fundagime’Egislatif, étant done” que le contraetait

mental breach as a matter of construction of the

cersidtomme ayant pris fin. Selon l'autre

terms of the contract rather than a categorical rule ethode, les comsjuences de I'inecution fonda-

of law. Courts are required to determine whether
the contract, properly interpreted, provides that
exclusion clauses shall be enforceable in the event
of fundamental breach. If, as a matter of contrac-

tual interpretation, the parties clearly intended an

exclusion clause to continue to apply in the event

of fundamental breach, courts were required to

enforce the bargain agreed to by the parties, rather
than applying a rule of law to rewrite the terms of
the contract.

mengherntaient de l'interptation du contrat,
et non d'egke de droit cagorique. Les tribu-
naux doiegstmiier si le contrat, intewgtE
correctemeawpiprjue les clauses d’exclusion
s’appliqueront en casediriexi fondamentale.
Si, sur le plan de I'etiipn du contrat, les
parties avaient clairement voulu qu’une clause
d’exclusion continue de s'appliquer en cas
d'ieextion fondamentale, les tribunaux devaient

mettra exécution le contrat conclu par les parties,

au lieu d'appliquer uneegle de droit pourecrire

le

Noting that the contractual interpretation
approach was adopted in EnglandRhoto Pro-
duction Ltd. v. Securicor Transport Ltd., [1980]

contrat.

Faisant observer que laethode de lintermta- 52

tion du contrat et adopte en Angleterre dans
'arét Photo Production Ltd.

c. Securicor

A.C. 827 (H.L.), and in prior jurisprudence of the Transport Ltd., [1980] A.C. 827 (H.L.), et dans des

Court (seeB.G. Linton Construction Ltd. v. Cana-

aréts antrieurs de notre CourB(G. Linton

dian National Railway Co., [1975] 2 S.C.R. 678; Construction Ltd. c. Compagnie des chemins de fer
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Beaufort Realties (1964) Inc. v. Chomedey Alumi-  nationaux du Canada, [1975] 2 R.C.S. 678;
num Co., [1980] 2 S.C.R. 718), both Dickson C.J. Beaufort Realties (1964) Inc. c. Chomedey Alumi-
and Wilson J. affirmed that whether fundamentainum Co., [1980] 2 R.C.S. 718), le juge en chef
breach prevents the breaching party from continu-  Dickson et le juge Wilson ont eomfirenla
ing to rely on an exclusion clause is a matter of  question de savoir sietuory fondamentale
construction rather than a rule of law. The only  eoh® la partie qui en est 'auteur de continuer
limitation placed upon enforcing the contract as  d’invoquer une clause d’exclusion est une question
written in the event of a fundamental breach would  d’ineggiion plubt que deegle de droit. En cas
be to refuse to enforce an exclusion of liability in  d’ieedtion fondamentale, la seule restrictn °
circumstances where to do so would be uncon- ebexion du contrat tel quedigé consisterait
scionable, according to Dickson C.J., or unfair, refuser d’appliquer uneraxiom de responsabi-
unreasonable or otherwise contrary to public pol- e ditins le caswoil serait inique de le faire, selon

icy, according to Wilson J. le juge en chef Dickson, ou injusteaisénnable
ou par ailleurs contraira 'ordre public, selon le
juge Wilson.
Guarantee submits, pursuant ltunter Engi- Guarantee invoque I'ast™Hunter Engineering,

neering, supra, that it is entitled to enforce the qmité, pour faire valoir qu'elle a le droit d’appli-

contractual time limitation period based on the queelaidie prescription contractuel du fait que

intent of the parties that the provision would sur-  les parties ont voulu que la disposition continue de

vive a wrongful rescission. Gordon contends, how-  s’appliquer malgne esiliation injustifée.

ever, that the differences between exclusion of lia-  Gordon soutient cependant querdaakffentre

bility clauses and time limitation provisions is les clauses d'esation de responsabditet les

sufficiently substantial that the reasoning in  dispositiomv@yant un dlai de prescription est

Hunter Engineering, supra, cannot be extended to  suffisamment importante pour que I'application du

apply to the factual circumstances of this appeal.  raisonnement det Hamfer Engineering, pré-

We note that inHunter Engineering, supra, at  ci&, ne puisse padredtendue aux faits du gsént

p. 463, Dickson C.J. expressly confined his rea-  pourvoi. Nous remarquores lque, 463 de cet

sons to the use of fundamental breach in the con- et,derjuge en chef Dickson limite expresgnt

text of clauses excluding liability. In our opinion,  ses motifs au reamlilsexécution fondamentale

however, the policy rationale in support of the con-  dans le contexte de clauseediggande res-

struction approach as applied to exclusion clauses  ponsalfllit’a notre avis, le raisonnement de

is equally applicable to provisions limiting the  principe qui sous-tend I'application detlzod€

time in which an action can be initiated. de linteation aux clauses d’exclusion est tout
autant applicable aux dispositions qui prescrivent
le délai dans lequel une action peaite intenge.

As discussed by Dickson C.J. Hunter Engi- Comme l'indique le juge en chef Dicksam,la
neering, supra, at p. 458, when the House of Lords  p. 458 dedtdfltinter Engineering, précité, lors-
rejected the rule of law approach to fundamental que, danstl’'Bh6to Production, précit, la
breach in its decision iRhoto Production, supra, Chambre des lords a ragefa faon d'aborder
Lord Wilberforce articulated the underlying policy  l'ineodtion fondamentale sous l'angle d’'une
rationale in favour of the construction approach aseglede droit, lord Wilberforce anon& ainsi le
a matter of allowing the parties to make their own  raisonnement de principe fawotaidenéthode
bargain, at p. 843, as follows: d’integpation selon laquelle les parties sont auto-

riséesa conclure leur propre contrat (@ p. 843):

At the stage of negotiation as to the consequences of a TRADJCTION] Au stade des egociations portant sur
breach, there is everything to be said for allowing the les eqesices de l'ineecution, il y a toutes les



[1999] 3 R.C.S. GUARANTEE CO.C. GORDON CAP.

Les juges lacobucci et Bastarache

449

parties to estimate their respective claims according to
the contractual provisions they have themselves
made. . ..

At the judicial stage there is still more to be said for
leaving cases to be decided straightforwardly on what
the parties have bargained for rather than upon analysis,

raisons du monde de permettre aux @eaties d”
leedamiations respectives en fonction de leurs

propres stipulations contractuedle. .

Au stade des poursuites judiciaires, il y a encore plus
de raisons de trancher les affaires simplement en fonc-
tion de ce que les part®siatdans leur contrat plu-

which becomes progressively more refined, of decisionsot qtie de se fonder sur une analyse, de plus en plus

in other cases leading to inevitable appeals.

subtile,edesidhs rendues dans d’autres affaires, ce

qui méne irévitablementa’des appels.

Wilson J. noted that Lord Diplock, in his con-
curring reasons iRhoto Production, supra, articu-

Le juge Wilson a soulignque, dans les motifs 2°
concordants qu'il ediggs dans I'aetPhoto Pro-

lated a similar policy concern, stressing that in cir-duction, précite, lord Diplock a formwd un prin-

cumstances where the parties possess equal

cipe semblable selon lequel, lorsque les parties ont

bargaining power, they should be permitted to egacé a armesgales, il doit leuetre permis de

make their own bargain and should be held to its
terms accordingly, at p. 851:

conclure leur propre contrat, et celui-ci doit les

egir @ la p. 851):

In commercial contracts negotiated between businessTRADJCTION] En matére de contrats commerciaux pas-
men capable of looking after their own interests and of es esitre hommes d’affaires aptgeprogger leurs irg-
deciding how risks inherent in the performance of vari- ets €ta’ dterminer la fagn la plus avantageuse d’assu-

ous kinds of contract can be most economically borne
(generally by insurance), it is, in my view, wrong to
place a strained construction upon words in an exclusion
clause which are clear and fairly susceptible of one
meaning only. . . .

Contrary to Gordon’s submission, our analysis Contrairement'ce que mtend Gordon, il con-

is more properly focussed not on formal compari-
sons between exclusion clauses and time limitation
provisions, but on the underlying policy rationale
that directs courts to the appropriate circumstances
for intervention. In terms of negotiating the conse-
guences of a breach of contract, including a funda-
mental breach, and the role of courts in upholding
the bargain struck by commercial parties with
equal bargaining power, we do not see any princi-
pled distinction between clauses excluding liability
and those setting out the applicable limitation peri-
ods such that courts should respect the bargain
made by the parties in the former case but not in
the latter. Indeed, the argument for applying the
construction approach may be even more compel-
ling in the case of contractual limitation periods, as
the subject matter directly relates to the parties’
intentions in the event of non-performance. Given
that no reason exists in terms of policy to limit the

mer les risquaentsa I'exécution de divers types

de contratsnd@lement en souscrivant une assu-

rance), il n’y a pasrien, avis, d'intermter au-del”
des mots une clause d’exclusion, lorsque ces mots sont

clairs et suffisamment exempts d’amtéigu: .

56

vient davantage que notre analyse porte non pas
sur des comparaisons formelles entre les clauses
d’exclusion et les disposeiabdissant un elai

de prescription, mais sur le raisonnement de prin-
cipe sous-jacent qui guide les tribunaux quant aux
circonstances dans lesquelles il y a lieu d'interve-
nir. Pour ce qui edgdeier les comgjuences
de I'emxtion d’'un contrat, y compris I'inegu-

tion fondamentale, @edaug par les tribunaux
en confirmant le contrat conclu par des parties
commerciales aggot#éa armese@ales, nous

ne voyons aucune distinctem dondes prin-

cipes entre les clausesi@dBanme responsa-
ebditcelles quetablissent lesedais de prescrip-

tion applicables, qui ferait en sorte que les
tribunaux devraient respecter le contrat conclu par
les parties dans le premier cas, mais non dans le
second cas. En fait, 'argument en faveur de I'ap-
plication de &hade de lintermtation peut

construction approach to fundamental breach to emmétre plus convaincant dans le cas delaid”

exclusion clauses alone, we consider the circum-
stances of this appeal appropriate for extending the

de prescription contraetaels,done” que ce
sujet touche directement les intentions des parties
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relevant principles set out iHunter Engineering,  en cas d'ine&Cution. Comme il n'y a, en principe,
supra, to interpretation of contractual time limita-  aucune raison de restreindre aux seules clauses
tion periods. d’exclusion la €é@n d’aborder I'inegcution fon-
damentale sous l'angle de lintegpation, nous
estimons que les circonstances desprit pourvoi
se petenta une application des principes perti-
nents enon@s dans l'aef Hunter Engineering,
précite, a I'interprétation des elais de prescription
contractuels.

We find additional judicial support for our posi- Notre point de vue trouvegalement appui dans
tion in the reasons of the Privy Council Rort  les motifs du Conseil prev"dansPort Jackson
Jackson Sevedoring Pty. Ltd. v. Salmond & Sevedoring Pty. Ltd. ¢c. Salmond & Spraggon
Soraggon (Australia) Pty. Ltd., [1981] 1 W.L.R. (Australia) Pty. Ltd., [1981] 1 W.L.R. 138. Un
138. An employee of the Port Jackson Stevedoring  eraplly Port Jackson Stevedoring Pty. Ltd.
Pty. Ltd. had mistakenly delivered goods in the  avaikligar erreua des personnes non autori-
care of the consignee, Salmond & Spraggon (Aus-ees gles marchandises sous la garde du consigna-
tralia) Pty. Ltd., to unauthorized persons such that taire, Salmond & Spraggon (Australia) Pty. Ltd.,
the shipment was in effect stolen. The bill of lad-  de sorte que la cargaison avaitedin\fakké. Le
ing contained a “Himalaya clause” extending the  connaissement comportait une «clause Himalaya»
benefit of defences and immunities from the car- efendait le bréfice des moyens deefnse et
rier to independent contractors employed by the des imesuniti transporteur aux entrepreneurs
carrier, as well as a contractual limitation period ejpefidants dont il retenait les services, ainsi
barring any action not initiated within one year qu'wlailde prescription d'un aacompter de la
after the delivery of the goods. The stevedore livraison des marchandises pour intenter une
relied upon both of these provisions as a defence to  action. L’entreprise d’arrimage invoquait ces deux
the action by the consignee. The consignee argued,  dispositions poefesdre contre I'action du
however, that owing to the fundamental nature of  consignataire. Ce dernier faisait cependant valoir
the breach, the stevedore was no longer entitled to  que, en raison dereda@amental de I'inex”
rely on the time bar provision. The basis of the  cution, I'entreprise d’arrimage ne pouvait plus
consignee’s submission on this point was that the  invoquer la disposition relativelaawel pres-
requirement to bring suit within one year was an  cription. Le consignataire fondait son argument °
executory obligation imposed upon the non-  ce propos sur le fait que I'exigence d’engager des
breaching party, and that the stevedore’s funda-  poursuites danslainddin an constituait une
mental breach relieved the consignee of perform-  obligation non enamretexincombana la par-
ing this obligation. tie innocente et que l'irexition fondamentale de

I'entreprise d’arrimage ligrait le consignataire de
cette obligation.

Delivering the judgment of the Privy Council, En rendant le jugement du Conseil privord
Lord Wilberforce dismissed the consignee’s argu-  Wilberforce aerdgst”arguments du consigna-
ments on this point as both “unsound” and taire sur ce point comiae TRADUCTION]
“unreal” (p. 145). He reasoned that a provision set-  «boiteux» et «invraisemblables» (p. 145). Selon
ting out a time limitation period for bringing a  lui, une disposition qui assujettit un droit d’action
cause of action cannot be characterized as an exez-un @lai ne sauraiette qualifée d’obligation non
utory obligation. Instead, the provision becomes encorecu€. Au contraire, la disposition
relevant precisely at the point when performance  devient utile au momecis gl I'exécution
becomes impossible, as it regulates the time period  devient impossible, car esitat pe” dElai a
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in which liability for breach of contract is to be  I'arieur duquel la responsakdlitie I'inexécution
established. Adopting the construction approach to  du contrat eti@téfablie. Adoptant la fan
fundamental breach froffhoto Production, supra,  énon&e dans l'aef Photo Production, précite,
Lord Wilberforce concluded at p. 145 that “on  d'aborder I'e&xtion fondamentale sous I'angle
construction and analysis”, the contractual limita-  de I'intetgtion, lord Wilberforce conclug la
tion period “plainly operates to exclude the con- p. 145, gereDUCTION] «sur les plans de l'inter-
signee’s claim”. petation et de I'analyse», leeldi de prescription
contractuel «a clairement pour effeteddrter la
demande du consignataire».

Given that the decision of the Privy Council in  Vu que les aefs Port Jackson, précite, du o8

Port Jackson, supra, and that of the Court in  Conseil peivét Hunter Engineering, précit, de
Hunter Engineering, supra, share a common doc-  notre Cour s’appuient tous les deux sur les prin-
trinal antecedent ifPhoto Production, supra, we  cipesetablis dand>hoto Production, précité, nous
consider the decision iRort Jackson to be persua-  con®dons que I'aef Port Jackson est unelé-

sive authority in support of Guarantee’'s submis- ment convaincant qui appuie I'argument de
sion that the principles iHunter Engineering,  Guarantee selon lequel les principes de darr”
supra, concerning fundamental breach can applyHunter Engineering, précité, concernant I'ineacu-

to determine the status of the contractual limitation  tion fondamentale peuvent s’appliqueetpour d”
period in the event of Guarantee’s purported miner ce qui en estldiude” prescription con-
wrongful rescission of the Bond. There is no sound  tractuel dans le cas detsadpe eSiliation

basis in policy, principle or existing jurisprudence injustfidle la police. Il n’existe, que ce soit sur

in support of Gordon’s submission that the con- le plan de la politiej@alé, des principes ou de
struction approach to fundamental breach should la jurisprudence, aucun fondementdtayigoe -
be limited to cases of exclusion clauses alone. largument de Gordon selon lequetoa fa,

d’'aborder l'inexécution fondamentale sous I'angle
de linterp@tation ne devrait s’appliquer qu’aux
clauses d’exclusion.

Having established that the construction Aprés avoir etabli que la fegn d'aborder 60
approach to fundamental breach as set out in lBoetidn fondamentale sous l'angle de
Hunter Engineering, supra, can apply to circum-  lintergtation, €non&€e dans l'aef Hunter
stances involving a contractual limitation period, Engineering, précité, peut s’appliquer aux circons-
we must now decide whether, as a matter of con-  tances dans lesquelles il est questielaidien d”
tractual interpretation, Guarantee and Gordon  prescription contractuel, nous devons maintenant
intended section 5(d) of the Bond, limiting the et&fminer si, aux fins de l'interptation du con-
time period for initiating an action to 24 months, trat, Guarantee et Gordon ont voulu que l'article
to survive a wrongful rescission on the part of 5d) de la police, qui limi&4 ‘mois le diai
Guarantee. To answer this question, we do not find  imparti pour intenter une action, continue de s’ap-
it necessary to decide whether a wrongful rescis-  pliquesdargsiliation injustifée du contrat par
sion constitutes a fundamental breach. If the  Guarantee. §mamdrfea cette question, nous ne
wrongful rescission was just a simple breach, then  jugeonsegassdire deedider si unegsiliation
the limitation period applies. Even if the wrongful  injustéiest une inecution fondamentale. Si la
rescission was a fundamental breach, then the limiesiliation injustifée était une simple inecution,
tation period will still apply, for the reasons we  alors &dadde prescription s’appliquerait.édviie
give below. Therefore, as the limitation period will  si lesiliation injustifée €tait une ine&tution
apply in any event, it is unnecessary to decide fondamentaleldied#” prescription s’appliquera
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whether the wrongful rescission constitutes a fun-
damental breach.

quaathenpour les raisons expes plus loin.

Par cemgient, vu que lealdi de prescription

s'appliqgue en toutetat de cause, il n'est pas
nécessaire deetider si la esiliation injustifée est
une inexcution fondamentale.

Applying the construction approach
Hunter Engineering, supra, to the present appeal,
we conclude that the limitations period survives. In
determining whether it was the intention of the
parties that the contractual limitation period would
survive a purported wrongful rescission by Guar-
antee such that the present action by Gordon is
time-barred, commercial reality is often the best
indicator of contractual intention in circumstances
such as this. If a given construction of the contract
would lead to an absurd result, the assumption is
that this result could not have been intended by
rational commercial actors in making their bar-
gain, absent some explanation to the contrary.

from Appliguant au pesent pourvoi la ethode de
l'integtation €tablie dansHunter Engineering,
ecfté, nous concluons que leldi de prescription

continue de s’appliquer. Lorsqu'il s'agétele d”
miner si les parties ont voulu gekuilele pres-
cription contractuel continue de s’applicger apr’
@sifation apparemment injuse® de la part
de Guarantee, de sorte qesdatgraction de
Gordon est prescritealde rcommerciale est
souvent le meilleur indice de I'intention des parties
contractantes dans des circonstances comme
celles-ci. Si une ettdipn” doneé du contrat
menaiin” Esultat absurde, on supposerait qu’en
I'absence d’explication contraire des acteurs com-

merciaux rationnels ne peuvent pas avoir voulu un
tel résultat en concluant leur contrat.

We are also unable to accept Gordon’s submis- Nous somme®dalement incapables de retenir

sion that the time limitation clause could not be

'argument de Gordon selon lequel la clause du

invoked once Guarantee had taken steps to enforcelai dé prescription ne pouvait pes€ invogee

the contractual provision permitting rescission on
the basis of a purported misrepresentation by

une fois que Guarantee avait pris des mesures pour
faire appliquer la clause contractuelle autorisant la

Gordon during the application process. This would esilidation fonde sur les eClarations apparem-

lead to an absurd result in that Guarantee, when
faced with a potential misrepresentation concern-
ing the degree of risk it has agreed to underwrite,
would be placed in the untenable position of sub-
jecting itself to a longer statutory limitation period
than would otherwise apply in circumstances

where coverage has been denied for other reasons.

Commercial reality cannot accommodate the
implication of Gordon’s submission, which would

be that Guarantee agreed to a bargain whereby it

would be exposed to a longer period of uncertainty
concerning future claims from an insured who has

ment inexactes que Gordon avait faites en faisant
sa demande. @wdaaita un Esultat absurde du
fait que Guarantee, tameventuelle dclara-

tion inexacte concernant l'ampleur du risque

gu'elle a aceapdssurer, se retrouverait dans la

situation intenabldle s'imposerait unalai de
prescrggadrplis long que celui qui s'appli-
querait par ailleurs dans la Easlemnisation

est refugpour d’autres motifs. Laealitt com-

merciale est incompatible avec l'implication de
'argument de Gordon voulant que Guarantee ait
aecpat contrat de s’exposarune plus longue

purportedly engaged in misrepresentation than oneeriogé d’incertitude en ce qui concerne lesla“

who has complied with all of the contractual terms.

mations futures d’ureapsius apparemment fait

une dclaration inexacte qu’en ce qui concerne cel-
les d’'un assw’qui a respeettoutes les disposi-
tions contractuelles.

We are also of the view that notwithstanding Nous sommesedalement d’avis que, maégr’

Gordon’s contention that the contractual limitation

'argument de Gordon que la disposition contrac-
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provision should be narrowly construed so as to  tuelle ereraatié prescription devraitre inter-
exclude the present action from its scope, the etéprstrictement de ¢apa ne pas s'appliquex °
language of section 5(d) in terms of “any loss laesprite action, I'expressionTRADUCTION]
hereunder” is unambiguous. While Gordon sub-  «tout sinisteeatix pesentes» utiliséa I'article
mits that the placement of the provision in the  5d) estesguiydque. Mme si Gordon fait valoir
claims section of the Bond is dispositive of the que las@nce de cette disposition dans la
matter, we attach more significance to the fact that  rubrique de la police relativeciamations est
the contractual limitation period was not subject to etetfninantea ce sujet, nous accordons plus d'im-
gualifying language of any kind limiting the scope  portance au fait queléé dé prescription con-
of the phrase to the claims process alone. Instead, tractuel ne fait I'objet d’aesaneerqui en
upon a true construction of the contract, and taking  limite I'application au processlamation
into account the stated purpose of a contractual seulement. Selon unetatierpexacte du con-
limitation period as a device whereby the insurer  trat et compte tenu de I'objet expliciteethun d”
can both quantify and limit risk, we conclude that  de prescription contractuel en tanegaeisrie
the intention of the parties was that section 5(d), permeitbassureur de quantifier et de limiter le
setting out the 24-month limitation period, was  risque, nous concluonst pju¢” les parties ont
intended to include the process of bringing a claim  voulu que I'article 5ditajolit’le dlai de pres-
against the insurer in circumstances of contractual  cription de 24 mois, s'applitieagagement

breach, whether fundamental or otherwise. d’'une action contre l'assardarsuite d'une
inexécution de contrat, qu’elle soit fondamentale
ou autre.

At this point, we now turn to consider the addi- Nous allons maintenant examiner I'autre restric®4

tional qualification set out iflunter Engineering,  tion énon&e dans I'aef Hunter Engineering, pré-

supra, whereby the parties are held to the terms of e, cilon laquelle les parties sorgel” par les

their agreement provided that the result is not  conditions de leur accord pourvu egidtie rie

unconscionable, aper Dickson C.J., or unfair, soit pas inique, selon le juge en chef Dickson, ou

unreasonable or otherwise contrary to public pol- injusezaiddnnable ou par ailleurs contraae -

icy, asper Wilson J. As we have already noted, the  I'ordre public, selon le juge Wilson. Comme nous

parties to this appeal, an insurance company and Il'avejssdulig®, les parties au gsent pour-

an investment dealer and brokerage firm, are  voi, une compagnie d'assurance et une maison de

sophisticated commercial actors. In addition, both  courtage de valeurs ereshilsont des acteurs

parties were represented by counsel.Hunter =~ commerciaux aviss. En outre, ellestaient toutes

Engineering, supra, these factors were sufficient les deux emgriges par des avocats. Dathanter

for both Dickson C.J. and Wilson J. to concludeEngineering, précité, le juge en chef Dickson et le

that had the doctrine of fundamental breach  juge Wilson ontesfima ces facteuetdient suf-

applied, no reason existed for the Court to refuse to  fisants pour conclure que, si le principeete I'inex”

enforce the bargain made between the parties in  cution fondamerdtdé appliqe, notre Cour

terms of the clause governing exclusion of liabil-  n’aurait eu aucune raison de refuser deamettre °

ity. Similarly, we conclude that it would not be esxition la clauseegissant I'exoefation de res-

unconscionable, unfair, unreasonable or otherwise  ponsadpilitfigurait dans le contrat liant les par-

contrary to public policy to uphold the intentions  ties. Demm; nous croyons qu’il ne serait pas

of the parties concerning the operation of the con-  inique, injustajsdhnable ou par ailleurs con-

tractual limitation period in these circumstances. traindordre public de respecter l'intention des
parties concernant I'application dweldi de pres-
cription contractuel dans les g@éntes circons-
tances.
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IV. Disposition

We have concluded that the motions judge did
not err in determining that the record was suffi-
cient to deal with Guarantee’s motion for summary
judgment. O’Brien J. was correct in concluding,
pursuant to section 3 of the Bond pertaining to dis-
covery of loss, that it could reasonably be inferred
from the record that a loss of the type covered by
the policy was or would be incurred. We also see
no reason to disturb his finding that a genuine
issue of credibility did not exist. As to the legal

consequences of a valid rescission, we have con-

cluded that the limitations period is irrelevant

because the contract would be treated as being

void ab initio, releasing Guarantee from any liabil-

ity thereunder. In addition, assuming that Guaran-
tee’'s conduct amounted to wrongful rescission,
upon a true construction of the time limitation pro-

IV. Dispositif

Nous sommes arrésa la conclusion que le juge
desetzpun’a commis aucune erreur ecidant
que le dosgérsuffisant pour qu’il examine la
motion de Guarantee @sastenir un jugement
sommaire. Le juge O'Brien a eu raison de con-
clure, cofiorania I'article 3 de la police ayant
trdét Bcouverte d’'un sinistre, qu’'on pouvait
raisonnableradntre’du dossier qu’un sinistre
du genee paés’la policesfait survenu ou sur-
viendrait. Nous ne voyons aucune raison non plus
de modifier sa conclusion qu'aedteldev’
guestion amlibilitt ne se posait. En ce qui a
trait aurqraaTCes juridiques d’unesiliation
valide, nous avons conclu qetaledd prescrip-
tion n'est pas pertirsentdone que le contrat
serait cemsmbmmeetant nul au épart et que
Guarantee serait aiagidilde toute responsabi-

vision, the parties intended the limitation period to e liti incombant en vertu de celui-ci. De plus, en

govern the litigation process post-breach, whether
fundamental or otherwise. To enforce the bargain
made by the parties in these circumstances would
not be unconscionable, unfair, unreasonable, or
otherwise violate public policy.

supposant que la conduite de Guaranteeea constitu”
es#iaftion injustifée, il ressort d’'une interg+’
tation exacte de la dispositioneen deapifes-
cription que les parties ont voulu gla ted”

prescription s’appligaetoutes poursuitesesul-

tant d'une inegcution fondamentale ou autre.
Dans ces circonstances, metirexécution le con-
trat conclu par les parties ne serait pas inique,
injuste, @raisonnable ni par ailleurs contraize °
I'ordre public.

Accordingly, we would allow the appeal, set
aside the judgment of the Court of Appeal of
Ontario, and restore the decision of O’Brien J.
granting summary judgment in favour of Guaran-
tee, with costs throughout.

En congquence, nous sommes d’avis d'accueil-
lir le pourvoi, d’'annulerefat€e” la Cour d’appel
de I'Ontario et edablif la dcision du juge
O’Brien de rendre un jugement sommaire en
faveur de Guarantee, agpers dans toutes les

cours.

Appeal allowed with costs.
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