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Evidence — Hearsay — Necessity and reliability Preuve +d@ei— Exception fore sur la eces-

exception — Sexual assault of child — Child making e eitla fiabilie — Agression sexuelle d’'une enfant —
statements to relatives but not responding verbally to Enfant ayant faitedesationsa des membres de sa
guestions at trial — No reason given for failure to testify famille maiseperdant pas verbalement aux ques-
— Whether reason for failure to testify required for find- tionsepsslors du prages — Aucune raison doea’
ing that out-of-court statements admissible as necessary pour expliquer 'omissemaigniér — La raison de
and reliable. 'omission deethoigner est-elle requise pour pouvoir
conclure a l'admissibilit de dclarations extrajudi-
ciaires pour le motif qu’elles sonenéssaires et fiables?

The accused was charged with sexually assaulting a L'acauste inculg d'agression sexuelle d'une
five-year-old girl. The complainant, who was six years enfant de cing ans. La plaignaretitfigée de six
and eight months old at trial, testified in a cleared court- ans et huit mois au momented,) padodigre a huis
room behind a screen with a support person present. She clesalangécran, en @Sence d'une personne char-
did not answer when asked about the assaults and dicke dg’l'assister. Elle n'a paspondu aux questions
not adopt a videotape of her extensive account given to portant sur les agressions en cause et n'a pde confirm’
the police. Crown counsel applied to have her out-of- contenu d’'un enregistremergtoragpique duecit
court statements to relatives about the alleged assaults complet qu'elle en awitafgiblice. L'avocat du
introduced into evidence for the truth of their contents meéngspublic a ensuite demandue les éClarations
as an exception to the hearsay rule, on the basis that the extrajudiciaires qu’elle avaitdiastesembres de sa
statements met the requirements of necessity and relia- famille relativement aux agresgjagies abient pro-
bility. On avoir dire, the trial judge ruled that the state- duites comme preuve derdaig de leur contenwg °
ments were inadmissible because the Crown, since it titre d’excepl@orgle du oudire, pour le motif que
had not presented evidence establishing why the child  em#ardfions satisfaisaient aux exigencesamessi’
failed to testify, had failed to establish necessity. The et de fa\ita suite d’un voir-dire, le juge du pro-
Crown presented no further evidence, and the accuseas a @cid® que ces efflarationsetaient inadmissibles
was acquitted. The majority of the Court of Appeal dis- parce que le emmigtiblic n’avait pastabli la reces-
missed the Crown’s appeal. At issue here is whether the e ésitit done” qu'il n’avait pgsen¢” aucune preuve

établissant pourquoi I'enfant n'avait paanoigre. Le
ministére public n'a peseng” aucun autrelément de
preuve et I'accus’aété acquite. La Cour d’apped la
majorité a rejed’'appel du minigre public. Il s’agit en
'espéce de savoir si le mingt publicetait incapable

*Cory J. took no part in the judgment. *Le juge Cory n'a pas pris part au jugement.
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Crown could not establish necessity absent extrinsic evi- etalllit la rEcessi”en I'absence de preuve extagse
dence explaining why the child refused to testify. expliquant pourquoi I'enfant refusaimaetier.

Held (Lamer C.J. and lacobucci and Major JJ. dis- Arrét (le juge en chef Lamer et les juges lacobucci et
senting): The appeal should be allowed and a new trial Major sont dissidents): Le pourvoi est accueilli et un
ordered. nouveau pres est ordorm’

Per Gonthier, McLachlin, Bastarache and Binnie JJ.: Les juges Gonthier, McLachlin, Bastarache et Binnie:
The requirement of necessity may be established either edessit requise pewttfe€tablie soit en fonction de
on the basis of what has happened at trial or on the basis ce qui s'esapasees, soit en fonction diéments
of evidence. Evidence as to the reason why the child de preuve. La preuve qui explique pourquoi I'enfant ne
fails to give evidence in court, while often useful, is not emadigne pas en cour, bien qu’elle soit souvent utile,
essential. What is required is that the trial judge be satis- n'est pas essentielle. Ce eppssting, c'est que le
fied that the evidence is unavailable despite reasonable juge des@oit ‘convaincu que lertioignage n'est
efforts to obtain it. Fear or disinclination, without more, pas disponible madgEploiement d’efforts raison-
do not constitute necessity. If the circumstances reveal nables pour l'obtenir. La peur ou le manque d’enthou-
that the child cannot, for whatever reason, give evidence siasme, sans plus, ne constitue paeskEtiaSiles
in a meaningful way, then the trial judge may conclude circonstaaeglemt que I'enfant ne peut pas, pour une
that it is self-evident, or evident from the proceedings, raison quelcorameigtier de fegn utile, le juge du
that out-of-court statements are “necessary” if the court  egr@eut alors conclure qu'il estident en soi, ou
is to get the evidence and discover the truth of the matevident d’'apes ce qui s’est passau proes, que les
ter. An insistence on evidence to support necessity inecladitions extrajudiciaires sonteagssaires» pour que
every case cannot be reconciled with the values underly- le tribunal puisse obtenir la precee\airda \erité.
ing the hearsay rule and the increasing sensitivity in Le fait d'insister pour qu'une ptayast’la atessit”
society generally to the difficulties children face when soéspnge dans tous les cas n'est pas conciliable

called upon to testify. Here, the record disclosed inabil- avec les valeurs sous-jacenteglteda oudire et
ity to testify consistent with trauma and negated the sug- la semsibiidrue de la st en gréral aux diffi-
gestion that the child was unwilling to testify. adtquEprouvent les enfants appsl #moigner. En

'espece, le dossierrélait une incapaaitde €moigner
susceptible dfre duea’ un traumatisme, et¢cartait
l'idee que I'enfant ne voulait pasnoigner.

Per L'Heureux-Dulg J.: Although in complete agree-  Le juge L'Heureux-Dubk’ En d&pit d'un accord com-
ment with the reasons of McLachlin J., the need for plet avec les motifs du juge McLachéoessiti de
increased sensitivity to the difficulties that child wit- ewlopper une sensib#éit’accrue vu les difficuds
nesses face required emphasis. Separating the child wit- eprguVent les enfants appsla ®moigner mafite
ness from the alleged abuser does not erase the traumatre sbuligee. ®parer le émoin enfant de son e’
of testifying. When a child witness is unable to respond tendu agresseur n'efface pas le traumatisme que lui
in a meaningful way, sometimes what happened may causersoigtiage. Lorsqu’urethoin enfant n’arrive
make it so clear that the witness was truly unable to tes- a pgsondre de fagn utile, il peut parfoigtte si€vi-
tify that necessity can be inferred absent evidence as to dengegd@pqui s'est passfue leg¢moinétait Eel-
why the witness cannot testify. Expert testimony is lement incapable egesel, qu'il est possible de
neither a panacea nor a prerequisite to observing anceduird” la ecessi” sans disposer d'une preuve expli-
understanding the traumatized child witness. quant pourquaniein’ ne peut pasegoser. La preuve

d’expert n’est ni une panee’ni une condition pelable
pour observer et comprendre Eriodin enfant trauma-
tisé.

Per Lamer C.J. and lacobucci and Major JJ. (dissent- Le juge en chef Lamer et les juges lacobucci et Major
ing): A finding of necessity for the admission of hearsay (dissidents): Conclure qu'ileesssaire d'admettre
evidence requires an evidentiary foundation that is une preuve pdir@uéquiert un fondement probant
appropriate in the circumstances. If the trial judge is to aprragaiis les circonstances. Si le juge du gsoc’
satisfy him- or herself that the hearsay evidence is actu- doit s’assurer que la preuviedper eai €ellement
ally necessary, counsel attempting to introduce the evi-ecessaire, il incomba lavocat qui tente de @senter



[1999] 3 R.C.S.

R. C.

F. (W.J) 571

dence must make some reasonable attempt to establish
such a foundation. Here, the Crown did not take even
simple steps to determine if the witness could continue
after a pause. The reason a witness has stopped talking
has everything to do with present or future availability
and ability to testify and must accordingly be subject to
a specific determination based on an evidentiary founda-
tion before the admission of hearsay evidence becomes

reasonably necessary.
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sont dissidents.
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David W. Andrews, for the respondent. David W. Andrews, pour l'intimé.

The reasons of Lamer C.J. and lacobucci and Versiordisa ,des motifs du juge en chef
Major JJ. were delivered by Lamer et des juges lacobucci et Major rendus par

THE CHIEF JUSTICE (dissenting) — This case is  LE JUGE EN CHEF (dissident) — Il est question 1

about a child witness who stopped answering ques-  enetesp’un €¢moin enfant qui a cessde
tions during an examination. The Crown asked theepondre aux questions qui lefaient posés lors
trial judge to conclude that the witness was neces-  d'un interrogatoire. Leem@rpsilic a demared”
sarily unavailable to provide further evidence, thus  au juge dweprde conclure que centoin tait
allowing the admission of hearsay evidence in the ecesSairement non disponible pour continaer °
form of the witness'’s prior out-of-court statements epdSer, et d’autoriser ainsi I'admission d'une
to various relatives. The trial judge held that the  preuve padioeliconsistant en descdlarations
Crown had failed to offer any evidence as to why  extrajudiciaires qeenl@n avait faites aatieu-
the witness had stopped testifying and thus as to  reandiveis membres de sa famille. Le juge du
whether hearsay evidence was necessary. As a epeeétidd que le minigife public n'avait -
result, the trial judge refused to infer that hearsay eseniCunelément de preuve expliquant pour-
evidence was now necessary. Justice McLachlin  quairteiti avait cessde @&poser et, partant,
would overturn the holding of the trial judge. After  pourquoi une preuve padiiétait récessaire.
a consideration of the difficult circumstances of  En egu&nce, le juge du preg a refus’de con-
this case, | find myself unable to agree with  clure qu'une preuve patireuétait désormais
McLachlin J.’s conclusion. g@cressaire. Le juge McLachlin est d’aviechrter
la décision du juge du pres. Compte tenu des cir-
constances difficiles de lagsénte affaire, il m'est
impossible de souscrira la conclusion du juge
McLachlin.

Admitting hearsay evidence is always a serious Admettre une preuve par edire est toujours 2

matter. InR. v. B. (K.G.), [1993] 1 S.C.R. 740, at  une chosgislse. Danf. c. B. (K.G.), [1993] 1
p. 764, | highlighted the dangers inherent in hear- R.C.S. &48,p. 764, j'ai soulign’les dangers
say evidence: indrents de la preuve paralite:

... the absence of an oath or solemn affirmation when. . I'absence de serment ou d’affirmation solennelle au
the statement was made, the inability of the trier of fact momelat diclaration &t faite; I'impossibili€ pour
to assess the demeanour and therefore the credibility of le juge desduithiei’le comportement et, par con-
the declarant when the statement was made (as well asquerst, la adibilité de I'auteur de laetlaration au
the trier's inability to ensure that the witness actually momaenit Ba faite (ainsi que I'impossibilé pour le
said what is claimed), and the lack of contemporaneous juge des faits de s’assureenpaénie tyraiment dit
cross-examination by the opponent. ce que I'oetgmd qu'il a dit), et I'absence de contre-
interrogatoire par l'adversaire au momenegis” al la
déclaration et faite.
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While not all of these dangers apply to every type  Bien que ces dangers ne s’appliqueagpas-int”

of hearsay evidence, their general presence under- angnts les types de preuve par-die, leur

lines the importance to a fair justice system of trial  existence ezgra)” souligne que, pour assurer

judges’ treating hearsay evidence in a prudent equi€ d'un systime judiciaire, il importe que le

fashion. juge du pr@s traite avec prudence la preuve par
oui-dire.

Balanced against this, of course, is the reality En revanche, bien entendu, la preuve par ou”
that hearsay evidence may be the best or the only  dire peut constituer la meilleure ou la seule preuve
evidence going to some critical fact. This Court  concernant undeisifi’'Notre Cour a adoptine
has adopted a modern, principled approach to  approche moderneest fomdies principes rela-
hearsay evidence, recognizing that out-of-court tiveradatpreuve par odire, en reconnaissant
statements may be admitted for the truth of their = que éedaditions extrajudiciaires peuvegire
contents where their admission is reasonably nec-  admises comme preuvemrdeithdé leur con-
essary to the determination of a fact in issue and  tenu lorsque leur admission est raisonnablement
where the circumstances surrounding these stateecessaira la dstermination d’'un fait en litige et
ments tend to support their reliability. SBev.  lorsque les circonstances entourant ceslata-
Khan, [1990] 2 S.C.R. 531, arld v. Smith, [1992] tions tendent étayer leur fiabilE. Voir R. c.
2 S.C.R. 915. This Court has also properly takerkKhan, [1990] 2 R.C.S. 531, & c. Smith, [1992] 2
up its role in protecting the most vulnerable mem-  R.C.S. 915. Notre Cour a auss® adsomdroit
bers of our society by recognizing the trauma that  stdé protection des membres les plus euln”
children who are victims of horrible crimes may  rables de notretoeri reconnaissant le trauma-
face in appearing in court and by interpreting the  tisme que peuvent subir les enfants victimes de
Khan andSmith principles in an appropriately flex-  crimes horribles lorsqu’ils comparaissent en cour,
ible fashion. SeeR. v. Rockey, [1996] 3 S.C.R. et en donnant aux principes destsakhan et
829, at para. 20. Smith une interpetation plus appropEg. VoirR. c.

Rockey, [1996] 3 R.C.S. 829, au par. 20.

In interpreting these principles flexibly, how-  Toutefois, en intergtant ces principes d'une
ever, we must not forget that the reasonable neces- emeasuple, nous ne devons pas oublier que le
sity criterion is a real requirement that serves as an ererde la atessit’ raisonnable est une exigence
important protection in our criminal justice sys- eelle qui constitue une protection importante dans
tem. It is not a mere formality established when-  notresaystde justice criminelle. Il ne s’agit pas
ever a witness is uncommunicative for some  simplement d’'une foeraat@mplir chaque fois
unknown reason; it requires an evidentiary founda-  quamoth se montre peu communicatif pour
tion. McLachlin J. has written elsewhere: “There is  une raison inconnue; il doit y avoir une preuve en
no presumption of necessity; it must always be ce sens. Dans un agtrdeajuge McLachlin a
considered on the circumstances of a particulaecrit:”«Il n’existe pas de psomption de ecessi
case” Rockey, supra, at para. 17 (emphasis chaque cas éiné &xamir'a la lumere des cir-
added)). In my respectful view, McLachlin J.’s  constances qui lui sont prodReskey, précite,
approach in the case at bar would require a trial au par. 17 (je souligne)). J'estime, erfésute d”
judge to infer necessity in circumstances where the  rence, que l'approcheeadaptespce par le
Crown failed to take even simple steps to establish ~ juge McLachlin obligerait le juge das groc’
it. déduire la ecessit” dans des circonstances lg’

ministere public n'a mme pas teptde [tablir.

Commencing at para. 33, McLachlin J. separates A partir du par. 33, le juge McLachliatablit
the reasons for which a witness is not testifying  une distinction entre les raisons pour lesquelles un
from the question of that witness’s availability and, emoin ne dpose pas et la question de la disponi-
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thus, from the issue of the necessity of introducing ebitié ce @moin et, ainsi, la question de la
substitute hearsay evidence. What this dichotomyeces$it’de pesenter une preuve paridglife sub-
obscures is the reality that why a witness is not tes-  stitutive. Cette dichotomie masque le fait que la
tifying has everything to do with that witness’'s  raison pour laquelleeoroiti ne dpose pas est
present or future availability and ability to testify.  directemert [& sa disponibilgé” pEsente ou
A witness suffering a temporary physical illness is  future papodér efa’sa capaait pEsente ou
different from a witness who is on the verge of suf-  future de le faire. eeoiti temporairement
fering permanent mental trauma, who is different  atteint d’'une maladie physique esendifflu
from a witness who is effectively recanting, who is emgin au bord du traumatisme mental permanent,
in turn different from a witness who simply lequel diff"du ¢émoin qui se efracte effective-
decides not to participate in the process. Without  ment eagdn tour, est diéi'ent du ¢moin qui
knowing why a witness is uncommunicative, we ecidie simplement de ne pas participer au proces-
cannot know whether that witness is genuinely  sus. Si nous ignorons pourgeonain Est peu
unavailable or, accordingly, whether resort to hear-  communicatif, nous ne pouvons pas savoir si ce
say evidence is reasonably necessary. emdih est efitablement non disponible ni, par
congquent, si le recous Une preuve par odire
est raisonnablemenepéssaire.

It is appropriate for a trial judge to be quite cau- |l est opportun que le juge du pescsoit tes
tious in making determinations as to why a witness  pruden¢temndinant pourquoi urethoin a cess’
has stopped testifying. A trial judge is unlikely to  depdSer. Le juge du pres est peu susceptible
bring to the bench any particular medical expertise. etrd’dot” d'une comptence redicale particu-
To ask the trial judge to guess and make assump-ere.IC’est lui imposer un lourd fardeau que de lui
tions about why a witness has stopped testifying  demander d'essayer de deviner pourquoi un
puts a heavy burden on him or her. This burden isemoth a cessde @&poser. Ce fardeau est d’autant
all the heavier when the trial judge has no exper-  plus lourd que le juge @s pragas la congs”
tise to evaluate the risks of harm to a child witness  tence voulueepaluert les risques degpndice
in proceeding, yet he or she must try to evaluate = auxquels sera éxgEhr0oin enfant enaposant,
these in a charged context with a great deal at et pourtant il doit tenteregtallesr dans un con-
stake. texte tenduuolenjeu est consifable.

A finding of necessity for the admission of hear- Conclure qu'il est acessaire d’admettre une ’

say evidence requires an evidentiary foundation  preuve pafireurequiert un fondement probant
that is appropriate in the circumstances: kkan,  appropré dans les circonstances: véihan, pré-
supra, at p. 546. If the trial judge is to satisfy him- egi'la p. 546. Si le juge du pres doit s’assurer
or herself that the hearsay evidence is actually nec- que la preuve igdireoast eellement etes-
essary, it is incumbent on counsel attempting to  saire, il incarltsvocat qui tente de gsenter
introduce the evidence to make some reasonable  cette preuve de tenter raisonnatdtabéntud’”
attempt to establish such a foundation.Rnv. tel fondement. DanR. c. Aguilar (1992), 10 O.R.
Aguilar (1992), 10 O.R. (3d) 266, a case not dis- (3d) 266, une affaire semalablée ‘dont nous
similar from that at bar, the Ontario Court of = sommes saisis, la Cour d’appel de I'Ontario a exa-
Appeal considered a situation where the Crown emime situation wle minisere public n'avait
had adduced no evidence as to why a child wit- es@né&” aucurelément de preuve expliquant pour-
ness’s testimony in court did not go as far as her  quoer®ignage en cour d’'une enfant n'allait
earlier out-of-court statements. The Ontario Court  pas aussi loin quedagtons extrajudiciaires
of Appeal held that this meant that the Crown had erdufes. La Cour d’appel de I'Ontario a conclu
failed to establish the reasonable necessity of que cela signifiait que leemirpsblic n'avait
admitting the hearsay statements. This is not a epalsli’la rEcessit” raisonnable d’admettre les
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matter of treating child witnesses more harshly ecldfations relags. Il ne s’agit pas de traiter les

than adult witnesses, as McLachlin J. claims atemdins enfants plus durement que lemdins

para. 42. Rather, it is a matter of acting prudently  adultes, comme l'affrme le juge McLachlin au

in admitting anyone’s hearsay evidence when there  par. 42. Il s'agit pltagir prudemment en

seems to be a viable alternative in the form of  admettant une preuvelqolireogiliand il semble

direct testimony and, particularly, when the liberty  exister une solution de rechange viable sous forme

of an accused is at stake. dampbignage direct et, en particulier, quand la
liberté d’'un accus’est en jeu.

Where a trial judge determines that a witness is Lorsque le juge du pres dcide qu’un ¢moin
unavoidably unavailable or incompetent to testify  esvitablement non disponible pouembser ou
and a party is unable to obtain evidence of a simi-  inhabile faire et qu'une partie est incapable
lar quality from another source, the reasonable  d'obtenir une preuve de goatiparable aues’
necessity of out-of-court statements might appear  d'une autre sourcecdask” raisonnable de
self-evident. For example, iR v. P. (J.) (1992), diclarations extrajudiciaires pourrait sembdei-
74 C.C.C. (3d) 276, the Quebec Court of Appeal dente en soi. Par exemple, datR.l@r. (J.)
recognized that it was impossible for a toddler to  (1992), 13 C.R. (4th) 79, la Cour d’apped-du Qu’
appear as a competent witness, thus making the  bec a reconretajuithpossible pour une bam-
introduction of her out-of-court statements reason-  bimdrel’'€onsidiée comme unethoin habilea’
ably necessary. | note, however, that the determi-eposdér, ce qui rendait donc laapentation de ses
nation of necessity in such circumstances resultedecladdtions  extrajudiciaires  raisonnablement
from a prior determination of the witness’s inca- ecaeSsaire. Je souligne, cependant, que la conclu-
pacity. McLachlin J., in affirming the Quebec  sion d=essit’dans ces circonstancescdulait
Court of Appeal's decision on behalf of a unani-  d’'une conclusioeriante que leethoin était
mous Supreme Court of Canada, effectively recog-  incapableeplesél. En confirmant I'agt"de la
nized that such a determination was something that  Cour d'appel ébeQuAu nom de la Cour
itself required inquiry:R. v. P. (J.), [1993] 1 supeine du Canadaa lI'unanimig, le juge
S.C.R. 469. McLachlin a erealitt reconnu qu’une telle con-

clusion regefait en soi une engté:R. c. P. (J.),
[1993] 1 R.C.S. 469.

In the case at bar, the trial judge determined En I'espgece, le juge du pres a @cide que le
that the child withness was competent to testify. Theemdin enfanefait habilea’ dEposer. Tout ne s’est
process was not entirely easy. The witness was @anid ai€ment. Le ¢émoin nBtait pas fami-
unfamiliar with the courtroom, and the record lier avec la salle d’audience, et le dossier montre
shows clearly that there were numerous occasions  clairementitpihtes reprises elle a densoit
when either she gave a non-verbal response or the epo®gé non verbale soit ureponse verbale
recorder did not pick up her verbal response. How-  qui n'atpucapte par le systhe d’enregistre-
ever, it is indisputable that she answered many ment. Cependant, elle a incontestabfndunt r’
guestions. When she stopped answering questiona,de nombreuses questions. Quand elle s @ess”
Crown counsel adduced no evidence as to why shepondre aux questions qui ld@taient posés,
had stopped. Crown counsel did not even take [I'avocat du emaigiublic n'a pesen¢” aucun
the simple step of asking for an adjournment tcelémient de preuve expliquant pourquoi elle avait
determine in an appropriately sensitive manner if eeksle faire. Il n'a mie pas pris la peine de
the witness could continue after a pause. demander un ajournement afin de peteviii-d”

ner avec toute ladiicatesse voulue si lertioin
pourrait continuer ags une pause.
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Works written in the area specifically refer to an
adjournment as a step that may help to deal with a
situation where a child witness stops talking during
testimony: W. Harvey and P. Daun&exual
Offences Against Children and the Criminal Pro-

Des ouvragesedigés en la magire acrivent 10
exginese” I'ajournement comme une mesure
susceptileleeditile pour remdiera une situa-

tion au un €moin enfant cesse dentoigner:
W. Harvey et P. Daunsgexual Offences Against

cess (1993), at p. 184; K. Saywitz, “Children in Children and the Criminal Process (1993), a la

Court: Principles of Child Development for Judi-
cial Application”, in J. Bulkley and C. Sandt, eds.,
A Judicial Primer on Child Sexual Abuse (1994),

p. 184; K. Saywitz, «Children in Court: Principles
of Child Development for Judicial Application»,

dans J. Bulkley et C. Sandt, dir.Judicial Primer

15, at p. 40. The Crown failed to take simple,on Child Sexual Abuse (1994), 15,a’la p. 40. Le

appropriate steps that might have enabled the wit-

reieispublic n'a refne pas pris des mesures

ness to continue testifying and that would haveslémentaires qui auraient pu permettre @mdin

helped the trial judge to determine whether the
witness could resume testifying.

de contimuBposer et qui auraient aidé juge
du peee’ diterminer si legmoin pouvait repren-

dre son ¢moignage.

The trial judge, who had the unique opportunity
to observe the witness’s demeanour and comport-
ment, found that she simply did not know why the
witness had stopped answering questions. Who

Le juge du proes, quietait dans une position 11

@i pour observer le comportement et la
conduite etaoih, a conclu qu’elle ne savait
absolument pas pourqumoile avait cessde

knows? Maybe she did not, understanding theepondre aux questions qui leiaient posés. Qui

promise to tell the truth, want to repeat that which
she had said earlier while not under such a prom-
ise. Accordingly, in balancing the need for a fair
trial process with the need for sensitivity to the cir-
cumstances of child witnesses, she held that the
Crown had not set out a foundation for the reason-
able necessity of the use of hearsay evidence
despite the dangers associated with it. The Sas-

sait? eeatgue, comprenant la nature de la pro-
messe de dieetda efle ne voulait paspéter

ce gu'elle avait dit auparavant sans avoir fait une

telle promesse. Paemqmd;, en soupesant le
besoin d'assupeie!'du proes avec celui de
prendre en e@iiid la situation de®ioins
enfants, le juge ds gr@cid® que le minigre
public n'avatgidsdu’il était raisonnablement

katchewan Court of Appeal upheld the trial judge’s ecessaire d'utiliser une preuve pan-diré mal-
exercise of discretion. | see no reason to disturb it. e Igs”dangers qu’une telle preuve comporte. La

In my view, the reason a witness stops talking has
everything to do with his or her present or future
availability and ability to testify. This means that it

must be the subject of a specific determination by
the trial judge based on an evidentiary foundation

before the admission of hearsay evidence becomes

reasonably necessary. | would dismiss the appeal.

Cour d’'appel de la Saskatchewan e danfirm”
vadidi€’ I'exercice du pouvoir distidbnnaire du
juge du peode ne vois aucun motif de modifier
cettisn.A mon avis, la raison pour laquelle
emnoih cesse de parler est directemesgdi'sa
dispeniimgénte et future pouedbser et sa
cajagiténte ou future de le faire. Cela signi-

fie que, pour que l'admission d’'une preuve par
oui-dire devienne raisonnablemenecessaire, |l
faut que le juge du pres prenneace sujet une
décision particukre fonade sur une preuve. Je suis
d’'avis de rejeter le pourvoi.

The following are the reasons delivered by

L'H EUREUX-DUBE J — | am in complete agree-
ment with the reasons of my colleague Justice

Versiondaise des motifs rendus par

LE JUGE L'HEUREUX-DUBE — Je suis engre- 12

ment d’'accord avec les motifs de agaectdl
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McLachlin. | write separately to emphasize the  juge McLachliecris” des motifs distincts pour

need for increased sensitivity to the difficulties that  souligneetessit’de @&velopper une sensibit”

children face when called upon to testify, particu- accrue vu les diffcujtiéprouvent les enfants

larly in abuse cases. appshB #moigner, particuifement dans les cas
de traitements abusifs.

The extent of sexual abuse of children in this L'ampleur des agressions sexuelles d’enfants
country is a tragic fact. See Committee on Sexual  dans notre pays est consternante. Veis@omit”
Offences Against Children and YouthSexual les infractions sexuellea 'egard des enfants et
Offences Against Children (1984) (“Badgley des jeunednfractions sexuelles a I'egard des
Report”). Reporting of sexual offences hasenfants (1984) («rapport Badgley»). Le nombre
increased since the Badgley Report, see J. V. Rob-  des infractions d'ordre sexueesignadug-
erts, Sexual Assault Legislation in Canada, An  meng depuis la publication du rapport Badgley,
Evaluation: An Analysis of National Satistics voir J. V. Roberts,La loi sur les agressions
(1990), at pp. 9-12, and it is estimated that up to 88exuelles au Canada, une évaluation: Analyse des
percent of all sexual offences involve children. Seestatistiques nationales (1990), aux pp. 1& 15, et
N. Bala and M. Bailey, “Canada: Recognizing the  on estime que, dasder80 pour 100 des cas,
Interests of Children” (1992-93), 31. Louisville les victimes sont des enfants. Voir N. Bala et
J. Fam. L. 283, at p. 292. In recent years, we have M. Bailey, «Canada: Recognizing the Interests of
come to realize that for children who are victim-  Children» (1992-93)J)3louisville J. Fam. L.
ized by sexual abuse, their ordeal continues as they £28&3,p. 292. Au cours des desresS anaés,
are forced to enter the strange and unfamiliar ter-  nous nous sommes rendus comppreuee!’”
rain of the courtroom. See K. Saywitz, “Children  des enfants victimes d’agressions sexuelles se
in Court: Principles of Child Development for  poursuit lorsqu’ils sontéserdé s’engager sur un
Judicial Application”, in J. Bulkley and C. Sandt, terrain qui leur est totalement inconnu: la salle
eds., A Judicial Primer on Child Sexual Abuse d'audience. Voir K. Saywitz, «Children in Court:
(1994), 15, at pp. 37-38 (and sources cited Principles of Child Development for Judicial
therein); N. Bala, “Double Victims: Child Sexual = Application», dans J. Bulkley et C. SandtAdir.,
Abuse and the Canadian Criminal Justice System’Judicial Primer on Child Sexual Abuse (1994), 15,
in W. S. Tarnopolsky, J. Whitman and aux pp. 37 et 38 (et les sources qui y sesy;cit”
M. Ouellette, edsDiscrimination in the Law and  N. Bala, «Double Victims: Child Sexual Abuse
the Administration of Justice (1993), 231, at and the Canadian Criminal Justice System», dans
p. 233; J. R. Spencer and R. H. Fliihe Evidence  W. S. Tarnopolsky, J. Whitman et M. Ouellette,
of Children: The Law and the Psychology (1990),  dir.,La discrimination dans le droit et I'adminis-
at pp. 290-97. Thus, Parliament has taken importration de la justice (1993), 231a’la p. 233; J. R.
tant steps “to sensitize the law to the realities of the ~ Spencer et R. HTHdividence of Children:
child witness” (para. 42). This Court has upheldThe Law and the Psychology (1990), aux pp. 298 °
the constitutionality of allowing complainants to  297. Le Parlement a donc pris des mesures impor-
testify behind a screefR(v. Levogiannis, [1993] 4  tantes pour «sensibiliser le droit aealitts du
S.C.R. 475) and of introducing a videotape of theemdin enfant» (par. 42). Notre Cour a confirfa’
complainant’s statement regarding the offeriRe ( constitutionnali¢” de la pratique consistaat per-

v. L. (D.0.), [1993] 4 S.C.R. 419). In writing fora  mettre aux plaignants etaotgner dergfe un

unanimous Court itevogiannis, supra, at p. 483, ecran R. c. Levogiannis, [1993] 4 R.C.S. 475) et ~
| recognized that “young complainants often suffer esgriter un enregistrement matpscopique de la
tremendous stress when required to testify beforeeclagation du plaignant relativememt’infraction

those whom they accuse”. As discussed in the brief  repeog¢h’c. L. (D.O.), [1993] 4 R.C.S. 419).
for amicus curiae of the American Psychological = Dans les motifs unanimes queefhggs au nom
Association inMaryland v. Craig, 497 U.S. 836  de la Cour dahsvogiannis, précite, a la p. 483,
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(1990) (1989 U.S. Briefs 478 (Lexis)), social sci- jai reconnu que «l'obligatioerdeigner devant

ence evidence supports this assertion. ceux qu’ils accusent occasionne souvent aux
jeunes plaignants un stressorme». Comme le
souligne le mmoire de I'’American Psychological
Association a l'intention de lamicus curiae,
dépo€ dans l'affairdMaryland c. Craig, 497 U.S.
836 (1990) (1989 U.S. Briefs 478 (Lexis)), les
temoignages dans le domaine des sciences sociales
étayent cette affirmation.

Yet separating the child witness from his or her Encore est-il queeparer le¢moin enfant de son 14
alleged abuser does not erase the trauma of testify-etermqat(l agresseur n'efface pas le traumatisme que
ing. | agree that “[tlhe entire court process may be  lui causeesooighage. Je conviens que «[tJout
alien and frightening to children, no matter how le p@eutefre quelque chose d'inconnu et
well briefed” (para. 43). The findings of the Onta-  d’effrayant pour les enfamens’ils y onteté
rio Law Reform Commission'®keport on Child  bien peEpags» (par. 43). Cette affirmation est
Witnesses (1991) support this assertion: “There isetayée par les conclusions que la Commission de
now a realization that furnishing evidence in court eforie du droit de I'Ontario a &€s dans son rap-
can be extremely traumatic for a child” (p. 70). port indt&éport on Child Witnesses (1991):
Moreover, the Ontario Law Reform Commission TRADUCTION] «On se rend maintenant compte
recognized that testifying in court may cause chil-  qu'il petné ext€mement traumatisant pour un
dren to suffer short or long term psychological enfantesieoigner en cour» (p. 70). En outre, la
damage (at p. 71, citing the Law Reform Commis-  Commissioneftenne du droit de I'Ontario a
sion of Western Australia, Discussion PapEte  reconnu que leethoignage en cour peut causer °
Evidence of Children and Other Vulnerable Wit-  I'enfant un pegjudice psychologiqua court terme
nesses (1990), at p. 11, and C. L. Marchese, “Child  along termed’la p. 71, citant le document de
Victims of Sexual Abuse: Balancing a Child’'s travail de la Commissionetterme du droit de
Trauma Against the Defendant’s Confrontation  I'Australie-Occidentale imtifilié Evidence of
Rights — Coy v. lowa” (1990), 6 J. Contemp.  Children and Other Vulnerable Witnesses (1990),a
Health L. & Pol'y 411, at p. 415). la p. 11, et C. L. Marchese, «Child Victims of

Sexual Abuse: Balancing a Child's Trauma
Against the Defendant’s Confrontation Rights —
Coy v. lowa» (1990), 6J. Contemp. Health L. &
Pol'y 411,a la p. 415).

As my colleague properly acknowledges, it is Comme ma coligue le reconnita juste titre, il 15
not surprising that some children are unable to  n’estepasnant que certains enfants n'arrivent
respond to questioning in any meaningful way: pagpondre de fegn utile aux questions qui
“the child victim may ‘freeze’ and refuse to answer  leur soneessfRADUCTION] «I'enfant victime
guestions at a time when it is most important for  peut ‘figer’ et refuseemmndre aux questiorss °
the case that she do so” — J. Castel, “The Use of  un monweiltest crucial qu'elle le fasse» —
Screens and Closed-Circuit Television in the Pros-  J. Castel, «The Use of Screens and Closed-Circuit
ecution of Child Sexual Abuse Cases: Necessary  Television in the Prosecution of Child Sexual
Protection for Children Or a Violation of the  Abuse Cases: Necessary Protection for Children
Rights of the Accused?” (1992), Itan. J. Fam.  Or a Violation of the Rights of the Accused?»

L. 283, at p. 286. | agree with McLachlin J. that  (1992),REQ. can. d. fam. 283,a la p. 286. Je
“[s]Jometimes what happened may make it so clear  conviens avec le juge McLachlin que «[p]arfois, il
that the witness was truly unable to testify that pedre Sievident, d’apes ce qui s’est passque
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necessity can be inferred absent evidence as to enit €tait Bellement incapable deepéser,
why the witness cannot testify” (para. 44 (empha-  qu'il est possibledigird la ecessit’ sans dis-
sis in original)). As Professor Paciocco has con-  poser d'une preuve expliguant pourqumite t
vincingly argued, “there is nothing in the rules of  ne peut pa®sEr» (par. 44 (souligrdans I'ori-
proof to prevent the application of common sense, ginal)). Comme I'a efflefzon convaincante
and everything to require it": D. M. Paciocco, le professeur Pacioteap{ICTION] «rien dans
“The Evidence of Children: Testing the Rules legles de preuve n'erephe le recours au bon
Against What We Know” (1996), 2Queen’s L.J. sens, bien au contraire»: D. M. Paciocco, «The

345, at p. 392. Evidence of Children: Testing the Rules Against
What We Know» (1996), 2Queen’s L.J. 345,a la
p. 392.

“Judges have a crucial role to play in ensuring [TRADUCTION] «Les juges ont la responsatalit”
that the court is not a hostile environment for the  cruciale d’assurer que la cour ne soit pas un milieu
child witness”: Ontario Law Reform Commission,  hostile pour dendin enfant»: Commission de
Report on Child Witnesses, supra, at p. 91. eforme du droit de I'OntarioReport on Child
Although the child may not face the accused, thé\itnesses, op. cit., a la p. 91. Bien qu'’il se puisse
child may still become traumatized for a host of  qu'il ne soit pas coefeofiticcug, il reste que
reasons. See Castelipra, at p. 287. Expert testi-  I'enfant peut devenir trauneatisir une foule de
mony is neither a panacea nor a prerequisite to  raisons. Voir Castelt., a la p. 287. La preuve
observing and understanding the traumatized child  d'expert n’est ni uneepanaaine condition
witness. Recognizing the trauma of child testi- egbable pour observer et comprendre I'enfant
mony of sexual abuse lies within “the shared cog-emdin traumatis. Le traumatisme subi par I'en-
nizance of all of those of us who walk on this fant gméigne au sujet d’'une agression sexuelle
planet”; Pacioccosupra, at p. 392. est TRADUCTION] «un fait reconnu par tous»:

Pacioccojoc. cit., a la p. 392.

The judgment of Gonthier, McLachlin, Version foaige du jugement des juges
Bastarache and Binnie JJ. was delivered by Gonthier, McLachlin, Bastarache et Binnie rendu
par

MCLACHLIN J. — The traditional common law  LE JUGE MCLACHLIN — La régle de common
hearsay rule held that out-of-court statements law traditionnelle ddireupi€voyait que les
could not be admitted for the truth of their contents eclarations extrajudiciaires ne pouvaient pag ~
unless they fit into one of the established excep- admises comme preuveedacig de leur con-
tions to the rule. IR v. Khan, [1990] 2 S.C.R.  tenua moins détre viges par I'une des excep-
531, andR. v. Smith, [1992] 2 S.C.R. 915, this  tions reconnaesette egle. Dans les a&tSR. c.
Court authorized admission of the statements foKhan, [1990] 2 R.C.S. 531, €. c. Smnith, [1992]
their truth if they are reasonably necessary and 2 R.C.S. 915, notre Cour & daimssSsion de
reliable. The Court looked at the requirement of ecldfations comme preuve de le@raci€ quand
necessity more particularly iR v. Hawkins, elles sont raisonnablemenéagssaires et fiables.
[1996] 3 S.C.R. 1043, and recommended a flexible  Notre Cour a exdewigence de eCessit plus
approach capable of encompassing a variety of sit-  paeiientiént dansR. c. Hawkins, [1996]
uations. This appeal presents one such situation — 3 R.C.S. 1043, et a recemmandmarche
the case where a young child is called to testify but  souple pouvant englober diverses situations. Le
fails to give a meaningful account of the events. espnt pourvoi porte sur une telle situation —
The narrow question in this appeal is whether the  celleie jeune enfant appela #moigner ne
trial judge erred in concluding that, in the absence  parviena ffaise un ecit utile des faits. Il s’agit
of extrinsic evidence explaining why the child plug@gment de savoir, en I'espé, si le juge
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refused to testify, the Crown could not establish  du s commis une erreur eacitiant qu’en

necessity. | conclude that she did so err and would  I'absence de preuveequtirexpliquant pour-

accordingly direct a new trial. ~_quoi I'enfant refusait @entigner, le minigre
public ne pouvait pastablir la rEcessi. Je con-
clus qu’elle a commis cette erreur et, par esns’
guent, je suis d’avis d'ordonner la tenue d’'un nou-
veau proes.

I. The Facts I. Les faits

W.J.F. was charged with committing sexual W.J.F. aet accue”d'avoir commis des agres- 18
assaults on L.A. between May 1, 1996, and Janu-  sions sexuelles sur L.A. eftrade 1996 et le
ary 21, 1997. The complainant L.A. was five years 21 janvier 1997. La plaighantethidge de
old when the alleged assaults began and just over  cing ans quand les agresgjaes aliit com-
six when they were discovered. She told her aunt,  eenhcei’avait qu’un peu plus de six ans quand
her mother and her father what had happened and  leur existeticefaduverte. Elle a racanfl sa
gave a detailed and extensive account of the targe,nere eta son pre ce qui ®fait pass’et
assaults to the police, which was video recorded.  a faitcih dgtaillé et complet des agressioas °
She was six years and eight months old at the time  la police, effliemregise’sur bande maegtds-
she was called upon to testify about the assaults at  copiquest&itldgée de six ans et huit mois au
trial. moment du proes dans le cadre duquel ellet ”

appete a ©moigner au sujet des agressions.

The Criminal Code, R.S.C., 1985, c. C-46, per-  Aux termes duCode criminel, L.R.C. (1985), 1°
mits the trial judge to protect and assist young wit-  ch. C-46, le juge daspest autoresa progger
nesses by permitting the trial judge to order that a eiider les jeune®iioins en ordonnant qu'ils
they testify behind a screen, have a support persorepos&nt derefe unectran, qu'une personne soit
appointed, and testify in a courtroom from which  no@enpour les assister et qu'ilggbsent dans
the public is excluded. The trial judge ordered all une salle d’audienadedfmiblic est exclu. Dans
these measures for the child complainant in this dagmte affaire, le juge du pesca ordonaque
case. toutes ces mesures soient prises relativement °

I'enfant plaignante.

The Crown called the child and the trial judge Le minisére public a appell’enfanta la barre 20
began an inquiry pursuant to s. 16 of @enada et le juge du praes a proed? a une engete con-
Evidence Act, R.S.C., 1985, c. C-5, to determine if  f@ménta l'art. 16 de laLoi sur la preuve au
she was able to communicate the evidence an@anada, L.R.C. (1985), ch. C-5, en vue detel-
whether she could testify on a promise to tell the  miner si eibét Capable de communiquer les
truth. The child seemed to be having difficulty  faits dans samignage et si elle pouvaénioi-
responding to the questions. Instead of answering  gner en promettant de déniélaliénfant a
verbally, she nodded or shook her head and used esedpbbuver des difficults a pondre aux
gestures. Nevertheless, while commenting that the  questions. Au lieepdedré verbalement, elle
child was going to have considerable difficulty faisait oui et non en hochagielat’s exprimait
communicating her evidence, the trial judge found  par gestes. Quoi qu’il en soit, tout en faisant
the child competent to testify under a promise to  remarquer que I'enfant allait avoir beaucoup de
tell the truth. L.A. had given no verbal response or  diffesdt communiquer les faits dans semti-
no response, which the recording system could gnage, le juge despao@cidt qu’elle €tait

habilea ©moigner en promettant de dire lerié.
A un peu plus de 100 questions qui lui avaiett
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capture, to slightly over 100 of the questions asked egmpendant I'engté peliminaire, L.A. n'avait

during the preliminary inquiry. domn’soit aucune eponse verbale soit aucune
réponse susceptible etie capte par le systhe
d’enregistrement.

Crown counsel commenced direct examination. L’'avocat du minisére public a commeecl'in-
It was a difficult process. The child answered pre-  terrogatoire principal, qui slé# drdu. L'en-
liminary questions about age, family and school fané@ondua des questions giminaires con-
with single words or simple phrases. When coun-  cernantagen Sa famille et ¢¢ole, au moyen

sel asked if someone had done something to make  d’un seul mot ou de phrases simples. Quand l'avo-

her feel uncomfortable or bad, the child responded cat lui a dersamglielqu’un avait fait quelque
with a faint “no”. Further questioning only  chose qui I'avait income®adu qui I'avait fait se
attracted a series of insufficient responses. At one  sentir mal, I'enfant a raukmams. Les autres
point the child indicated that she had forgotten  questions n'oned@nquéa une sfie de epon-
what had happened. ses insuffisanteaun moment dong,” I'enfant a
indiqué qu’elle avait oubé ce qui tait pass’

Crown counsel then tried a different tack — to L’avocat du ministte public a alors chaagde

have the child adopt the contents of the videotape  tactique — faire confirmer par I'enfant le contenu

made by the police. However, she did not respond  de I'enregistremenetosmppique effectupar
to any of the questions put to her about the video- la police. Toutefois, ellepoiadta aucune des
tape. Even when shown parts of the video depict-  questions qui lutbrmoges au sujet de cet
ing herself, her mother and the police officer, the  enregistremarheVEn visionnant des parties de
complainant failed to identify any of the people  I'enregistrement leesemtant en plus de sa&rma’
shown on the television screen. Section 715.1 of et du policier, la plaighante n’a édauntfihe
the Code provides that a videotape of answers des personnes figurantestan!’de dlévision.
given to the police may be admitted into evidence  L’article 715.Calle prévoit que I'enregistre-
where the witness adopts the contents of the video-  menteatesgopique deeponses doregsa la
tape. The videotape could not be admitted under  police gteaitallmis en preuve si lentoin en
this section because the child failed to adopt it. confirme le contenu. L'enregistrememtanagn’
copique n'a pas patfe admis en vertu de cet arti-
cle car I'enfant ne I'a pas confiem’

Crown counsel then applied to have the out-of- L'avocat du ministre public a ensuite demand”
court statements the child had made to others about  quedksations extrajudiciaires faites par I'en-
the alleged assaults introduced into evidence for dadtautres personnes relativement aux agres-
the truth of their contents as an exception to the  siopgualt’'s soient produites comme preuve de
hearsay rule, on the basis that the statements met erdai& de leur contenw fitre d’exceptiora’la
the requirements of necessity and reliability set outegler’du oudire, pour le motif que cesedlara-
in Khan, supra. The statements the Crown pro- tions satisfaisaient aux exigencesassi’et de
posed to introduce were statements the child made  fekitibth&es dans I'aat' Khan, précite. Les
to her paternal aunt, statements made to the aunéclamdtions que le minete public proposait de
and overheard by another, statements the child  prodtaient les dClarations que I'enfant avait
made to her mother, statements the child made to  faits tante duoté paternel, les etlarations
her father, and finally the child’s videotaped state-  faatés tante qu’une autre personne avait surpri-
ment to the police. ses, lesdarations de I'enfard Sa nere et celles

faitesa son pre, et enfin la @laration enregiste
sur bande magrdscopique qu’elle avait faitela
police.
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The trial judge held &oir dire to determine the Le juge du proes a tenu un voir-dire en vue de4
admissibility of these statements. It was very clear etedhhiner I'admissibile” de ces e€larations. ||
the child was effectively “frozen” and could not etait ties clair que I'enfangtait Eellement «fige»
testify. But the trial judge took the view that in et ne pouvait pamigner. Cependant, le juge du
order to establish necessity, the Crown had to pre- eprecestim que, pouretablir la rEcessi; le
sent evidence establishing why the child failed to  maénéstpublic devait @senter une preuveta-
testify, which the Crown had not done. Accord-  blissant pourquoi I'enfant n’avaiepesgre, ce
ingly, the trial judge ruled that the child's state- que le meénéspublic n’avait pas fait. Par cans’
ments to her aunt, her parents and the police failed  quent, le juge ds pr@ide que les eClara-
the necessity prong and could not be received tions de I'eafsat tantea 'ses parents et la
under theKhan exception to the hearsay rule. police n'avaient pas satisfait au volet dedls n”

sité et nBtaient pas recevables en vertu de I'excep-
tion de l'arét Khan a la €gle du oudire.

Without the child’'s evidence, the Crown’s case Sans le émoignage de I'enfant, la poursuite du?®
fell. The Crown presented no further evidence, and  neir@spublic tombait. Le ministé public n'a
the accused was acquitted. epene”aucun autrelément de preuve, et 'acais’
a étt acquite.

The Crown appealed. The majority of the Sas- Le minis€re public a interjetun appel qui att 26
katchewan Court of Appeal dismissed the appeal, egjat’la Cour d’appel de la Saskatchewda °

Jackson J.A. dissenting. majeaitle juge Jacksoatént dissidente.
Il. Court Decisions Il. Les €isions des tribunaux d’instance @nf’
rieure

The trial judge’s rejection of the child’s out-of-  Le juge du proes a rejat’les dclarations extra- 27
court statements turned on the failure of the Crown judiciaires de I'enfant en raison de I'omission du
to call evidence showing why the child did not  mieistpublic de mSenter une preuve montrant
respond to questions about the alleged assaults at  pourquoi, lors des, pfenfant n'avait pas
trial: réepondu aux questions relatives aux agressions

alleglees:

On review of the cases | conclude that a finding of TRAPUCTION] Apres examen de la jurisprudence, je suis
necessity requires some finding of incapacity or some d’avis que, pour coadturécessit; il faut une cer-
precise explicit or definable reason why direct evidence taine conclusion d’ineagacitine raison pcise
cannot be received or exclusively relied on before con- explicite efiniskable pour laquelle une preuve
cluding that the statement ought to — must be admitted directe ne peetrgpagiimise ni invoge exclusive-
in order to get a full and complete account of what ment peciddf que la €laration devrait ou dodtfe
occurred. The cases that found necessity dealt with admise afin de disposer d’'un compte rendu complet de
issues of testimonial incapacity, [being] unable to recol- ce qui s'est.dass affaires dans lesquelles on a con-
lect adequately or fully due to passage of time or the age a @urécessi” portaient sur des questions d’incapa-
of the child, the trauma to the child because of testify- e &itémoigner, d’'inaptitudea 'se souvenir suffisam-
ing, and other situations where the witness was simply ment ou e@mant en raison deetbulement du
unavailable. Once one of those issues [is] identified it is temps oagkedé I'enfant, et de traumatisme esais’
obvious that the criterion could be met in a wide variety I'enfant paen®itjnage, et d’'autres situations lg’
of cases. @moin netait tout simplement pas disponible. Une fois
'une de ces questions idengiés, il estevident qu’il
pourraitétre satisfaiti’ce criere dans une grande \a&té”
de cas.
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We have none of these factors in this case, although Aucun de ces facteurs n’existees, lesp qu’il
there must be some reason why [L.A.] did not testify doive y avoir une raison pour laquelle [L.A.] na pas
about the alleged assaults although she appeared capal@enoigré au sujet des agressioneglEes neime si elle
of doing so. | have no evidence before me to assist me paraissait en mesure de le faire. On ne m'a soumis
in determination of that issue; that is, to explain her fail- awd&imént de preuve utile pour trancher cette ques-
ure to testify so | can determine in the circumstances tion, a*die "pour expliquer son omission @enbi-
whether it would be reasonably necessary to admit the gnecaledae que je puisseedider si, dans les cir-

hearsay statements. | cannot and will not speculate on constances, il serait raisonnablecesgaire’

why she did not testify as there was nothing in her d’admettreetdardtions relags. Je ne peux pas con-
demeanour, her actions or her limited response to ques- jecturer, et je ne le ferai pas non plus, sur les raisons qui
tions regarding the allegations on which | could base 'ontded@the pasermoigner,etant done qu'il n'y

such speculation. avait rien dans son comportement, ses actes ou ses

réponses limiéés aux questions portant sur leegdF
tions qui me permettait de le faire.

Therefore, | conclude that | cannot find that the Par eguent, j'estime que je ne suis pas en mesure
Crown has shown that it is reasonably necessary to de conclure que lemipigblic a mong qu'il est
admit the out-of-court statements for the truth of their raisonnablenszeissaire d’admettre legdarations
contents. extrajudiciaires comme preuve de éaa®iE de leur

contenu.

The majority of the Saskatchewan Court of La Cour d'appel de la Saskatchewafa majo-

Appeal, dismissed the appeal ((1998), 165 D.L.R. e ((t998), 165 D.L.R. (4th) 247) a rejdtappel,
(4th) 247) agreeing with the trial judge that in  partageant I'avis du juge despqneE, poueta-
order to establish necessity, the Crown must pro-  blirelzessit; le minisére public doit fournia®
vide the court with some explanation as to why the  la cour des explications sur les raisons pour les-
child failed to testify. To hold otherwise, Lane J.A.  quelles I'enfant n'agrasitjré. Toute autre con-
held, would virtually abrogate the necessity clusion, selon le juge Lane, mettrait pratiguement
requirement. Lane J.A. also suggested that the a fiexigence de @essi’. Le juge Lane adale-
Crown could have asked for a short adjournment  mentl@stgEndre que le mingE public aurait
to talk to the witness, the counsellor and relatives  pu demander un bref ajournement pour parler au
to ascertain the reasons for the child’s failure toemdin, au conseiller et aux membres de la famille
testify. While there may be some cases where itis  afin de tonheS raisons pour lesquelles I'en-
self-evident that the out-of-court statements are  fanten®ifjnait pas. Bien qu'il puisse y avoir
necessary, this was not such a case. Wakeling J.A.  des dasstévident en soi que leedlarations
agreed and added that he also had concerns about extrajudiciairesecesgaiés, il ne s'agissait
assessing the reliability of the evidence. pas de l'un de ces cas. Le juge Wekatiry

méme avis et il a ajoatgu’il se peoccupaitgale-

ment de lEvaluation de la fiabil@"de la preuve.

Jackson J.A. dissented. In her view, the require- Le juge Jacksoretait dissidenteA son avis,
ments of necessity were established. While the trial  I'exigenceedessi”était établie. Bien qu’elle
judge had referred to the right authorities, she  ait mendidanjurisprudence exacte, le juge du
erred in law by requiring the Crown to establish  pw@& commis une erreur de droit en exigeant
why the child failed to testify. Jackson J.A.  que le marstpublicetablisse pourquoi I'enfant
explained, at p. 267: n'avait pasntoigre. Le juge Jackson a expligu”

ala p. 267:
One can never know exactly why a child will not talk. TRADUCTION] On ne peut jamais savoir exactement

After a child has taken the stand and stops communicat- pourquoi un enfant ne parlera pas. Une fois qu’un enfant
ing, calling a psychologist to say the child was trauma-  egeptea’la barre et cesse de communiquer, il ne sert
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tized or that the behaviour of children in stressful situa-
tions can be inexplicable adds little to the process. Nor
should it be necessary for the Crown to have on hand
someone who can explain a child’s behaviour in circum-

stances such as this. It is readily apparent that the child
began to testify in this case and then stopped. The trial
judge was presented with the best possible means to
determine whether it was reasonably necessary to
receive the child’s out-of-court statements — by the
child herself.

pagand-chose de demanderun psychologue de
venir dire que I'extahtraumatis’ou que le com-
portement des enfants dans des situations stressantes
paet ihexplicable. Il ne devrait pairé récessaire
non plus que leemmipigblic aita’ sa disposition
quelgu’'un qui peut expliquer le comportement d'un
enfant dans des circonstances comme celies de la pr’
sente affaire. Il est facile de constater que I'enfant a
commaremoigner en I'espce, pour ensuite ater

de le faire. Le juge du pescdisposait du meilleur

moyen possible deetiérminer s'iletait raisonnablement
nécessaire de recevoir legakbrations extrajudiciaires
de I'enfant — I'enfant elle-mme.

Jackson J.A. noted, at p. 264, that while “[g]eneral
rules are to be avoided in this area. in normal

Le juge Jackson a sodligrp. 264, que, emie

si TRADUCTION] «[lles régles gnérales doivent

circumstances, once a court is faced with a youngtre évittes dans ce domaine, [...] dans des cir-

child who is unable to communicate the critical
evidence, it will usually be reasonably necessary
for the trier of fact to receive the out-of-court state-
ment”.

gnage, |l

constances normales, une fois qu’'un tribunal a

devant lui un jeune enfant qui est incapable de
communiquer les faits cruciaux dansmson t’
sera habituellement raisonnablement

nécessaire que le juge des faitsaige la @clara-
tion extrajudiciaire».

Jackson J.A. added that to require the Crown to Le juge Jackson a ajautjue c'est imposer un

adduce evidence in every case of why a child wit-

ness is unable to testify places too onerous a bur-
den on the Crown. The Crown cannot bring to bear
against a child many of the legal remedies availa-
ble for unhelpful adult witnesses, such as declaring
the witness hostile and finding the witness in con-

tempt. The critical point on the issue of necessity

is the need to obtain a full and frank presentation

of the evidence.

30

fardeau trop lourd auerengiblic que d’exi-

ger, dans tous les caseseriteprine preuve
expliquant pourquemoint’enfant est incapa-
bleedeskr. Le ministre public ne peut pas uti-

liser contre un enfant les nombreux recours judi-
ciaires disponibles pouenteéns” adultes peu
obligeants, comme éalarat’ le ¢moin hostile

et coupable d’outrage au tribunal. Ce qui est cru-

cial relativemeata question de laggessit’est le

besoin d'obtenir une psentation compte et sin-
cére de la preuve.

lll. Analysis I,

Analyse

The great American scholar of evidence, Le grand spcialiste areficain du droit de la 31

Wigmore, identified two considerations that under-
lie the common law exceptions to the hearsay rule

preuve, Wigmore, a igemkdiix facteurs qui
sous-tendent les exceptions de commda law °

— “a circumstantial probability of trustworthiness, egté du oudire — [TRADUCTION] «la probabilig

and a necessity, for the evidencétigmore on

Evidence, vol. 5 (Chadbourn rev. 1974), §1420).
The necessity of which Wigmore speaks is
founded on the need to get at the truth. Hearsay

circonstancielle de fiabikt, et la ecessi” de la
preuv@bg(more on Evidence, vol. 5 (Chadbourn

rev. 1974), 81420). éeessit” dont parle
Wigmore repose sur le besagoderid’la

evidence may be necessary to enable all relevanerittvUne preuve par odlire peutetre récessaire

and reliable information to be placed before the
court, so justice may be done. Generally, the com-

pour permettre que tous les renseignements perti-
nents et fiables sasang® au tribunal et que
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mon law insists that evidence be presented under  justice soit ainsi renduenéEs, da common

oath and subjected to cross-examination. But law insiste pour gefoaighage soit fait sous

“[w]lhere the test of cross-examinationiigpossi-  serment et fasse I'objet d’un contre-interrogatoire.

ble of application, by reason of the declarant's  MaisRRDUCTION] «[lJorsque I'épreuve du con-

death or some other cause rendering him now tre-interrogatoiremgadsible a faire subir en

unavailable as a witness on the stand, we are faced  raisom@hidli éclarant ou d’'une autre cause

with the alternatives of receiving his statements  qui le rend maintenant non disponiblenpaiur t*

without that test, or of leaving his knowledge alto-  gner, nous avons le choix de recevaclaes-d”

gether unutilized” (Wigmoresupra, 81420 (italics  tions sans pexéra ce contre-interrogatoire ou de

in original; underlining added)). This is precisely = ne pas utiliser ce qu’il sait» (Wigropregit.,

the choice that faced the trial judge in this case. 81420 (en italique dans l'original; je souligne)). Il

The witness'’s incapacity, for whatever reason, to  s’agitigffment du choix qui s’offrait au juge du

produce meaningful evidence, faced the court with  gsoen I'espCe. En raison de l'incapaeitdu

the spectre of either receiving her out-of-court emoin, pour quelque raison que ce soit, eigoder

statements without the test of cross-examination,  utilement, le tribunal avait le choix soit de recevoir

or of leaving her potentially reliable and clearly  sesldfations extrajudiciaires sans mdefa un

relevant knowledge of the crimes with which the  contre-interrogatoire, soit de ne pas utiliser sa con-

accused was charged altogether unutilized. naissance potentiellement fiable et manifestement
pertinente des crimes repr@sd I'acCug.

The question then becomes whether the interests Il s’agit alors de savoir si I'iet€t de la justice,
of justice, or to use Wigmore’'s term, “the interests  ou pour reprendre I'expression de Wigmwre, [
of efficient investigation” (81420), would suffer DUCTION] «linterét d'un examen efficace»
more from the first alternative of receiving the out-  (81420), souffrirait plus de la gnepossibilie’
of-court statements or the second alternative of de recevoietdarations extrajudiciaires que de
leaving the witness’s knowledge entirely unused. la seconde possi®litie pas utiliser ce que le
Wigmore’s answer is that the first alternative is emtin sait. Wigmoreepond que la premie pos-
preferable, provided that there is sufficient indica-  siibst peférable pourvu gu'il y ait suffisam-
tion of the trustworthiness of the witness’s state- ment d’indices de #aliét’la @claration du
ment. “Whatever might be thought of the generalemain. [RADUCTION] «Quoi que I'on puisse pen-
policy of choosing the former alternative without  ser de la politicereérgle consistara choisir la
any further requirement, it is clear at least that, so  meTpOssibilg” sans exiger rien de plus, il est
far as in a given instan@eme substitute for cross-  au moins clair que, dans la meaurelans une
examination is found to have been present, there is  situatiore€oan’constate qu’il existait wer-
ground for making an exception” (Wigmore, tain substitut au contre-interrogatoire, il y a lieu de
supra, 81420 (emphasis in original)). He con-  faire exception» (Wigmapesit., 81420 (en ita-
cludes: lique dans l'original)). Il conclut:

The mere necessity alone of taking the untested statefRADJCTION] Il se pourrait que la seuleecéssit’d'ac-
ment, instead of none at all, might not suffice; but if to cepteetdadation non erifiee, au lieu de ne disposer
this necessity there is added a situation in which some d'auceciaration, ne suffise pas; mais &icette
degree of trustworthiness more than the ordinary can beecessi” s’ajoute une situation dans laquelle une
predicated on the statement, there is no reason for mesure deefiphiitgrande ga’''accoutunee peut
admitting it as not merely the best that can be got fronetre attribeea la dclaration, il y a lieu de I'admettre
that witness, but better than could ordinarily be expected non seulement esamtiia meilleure qu’il soit possi-
without the test of cross-examination. ble d'obtenir de erroth, mais encore comnetaht
mieux que ce quoi on pourrait habituellement s’atten-
dre a obtenir sans contre-interrogatoire.
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| cite Wigmore because his conceptualization of Je cite Wigmore parce que sa conceptualisatio%
the rationale for the hearsay rule and the excep-  du raisonnement soustjic&gie du ouvdire
tions to it animates this Court’'s adoption of the aetes exceptions a inspifadoption par notre
necessity/reliability test for admission of out-of-  Cour, dans lestsifian et Smith, précits, du
court statements iKhan, supra, andSmith, supra.  critere de Bcessit’ et de fiabili€" applicableaI'ad-
It is clear that for Wigmore, necessity arises from  mission dedauditions extrajudiciaires. Il est
the unavailability of the witness’s testimony in the  clair que, pour Wigmoredeassiz’ddcoule de la
courtroom. The reasons for which the witness’'s  non-disporibii€ la eéposition en cour du
courtroom testimony is not available are incidentalemain. Les raisons pour lesquelles kpdsition
and flexible — “death” or “some other cause”. The  en coureatnoth n’est pas disponible sont for-
reasons for the witness’s inability to testify, in  tuites et peuvent varier —el@sed 0u «une autre
cases of doubt, help the judge decide whether testi-  cause». En cas de doute, les raisons pour lesquelles
monial evidence is truly not available. However, = emoin est incapable depbser aident le juge °
the reasons remain incidental. Necessity, in theecid#r si la preuve testimoniale n'esellement
final analysis, arises from the fact that the wit-  pas disponible. Toutefois, ces raisons demeurent
ness’s courtroom testimony is not available. It is  fortuites. LecesSk, en derr@re analyse,
this unavailability that triggers the dilemma that ecdile du fait que lagghosition en cour dethoin
underlies the exceptions to the hearsay rule — to  n’est pas disponible. C’est cette non-disponibilit”
prohibit out-of-court statements without cross-  qui engendre le dilemme qui sous-tend les excep-
examination, or to receive the out-of-court state- tiotes Bgle du oudire — interdire les €élara-
ments provided they evince some degree of relia-  tions extrajudiciaires sans contre-interrogatoire, ou
bility. recevoir les dclarations extrajudiciaires pourvu

gu’elles soient fiables dans une certaine mesure.

The fact that the focus of exceptions to the hear- Le fait que les exceptiores la €gle du oudire 34
say rule is unavailability led Wigmore to conclude,  soienteax’sur la non-disponibiit'a amea’
in a passage this Court cited with approval in  Wigmareohclure, dans un passage que notre
Smith, supra, at pp. 933-34, that expediency or  Cour a €it’approue’dans 'aret Smith, précité,
convenience, in appropriate cases, may suffice.  aux pp. 933 et 934, que la simple conuaoslit”
Lamer C.J. wrote: des cas appregripeut suffire. Le juge en chef

Lamer affirme:

... the criterion of necessity must be given a flexible. . . il faut donner au cete de la atessit” une @éfini-
definition, capable of encompassing diverse situations. tion souple, susceptible d’englodrentdif situa-

What these situations will have in common is that the tions. Ces situations auront comme point commun que,
relevant direct evidence is not, for a variety of reasons, pouereliffés raisons, la preuve directe pertinente
available. Necessity of this nature may arise in a number n'est pas disponible. Un certain nombre de situations
of situations. Wigmore, while not attempting an exhaus- peuvent engendrer paaaksigl Sans tenter de faire

tive enumeration, suggested at §1421 the following cate- enung€ration exhaustive, Wigmore propose leg¢at”
gories: gories suivantes au 81421:

(1) The person whose assertion is offered may now TRAOUCTION] (1) Il se peut que l'auteur de la
be dead, or out of the jurisdiction, or insane, or other- eclatation pesente soit maintenantedédé, hors du

wise unavailable for the purpose of testing (by cross- ress@tgal, pour quelgue autre motif, non dis-
examination). This is the commoner and palpable ponible aux fins @eifization (par contre-interro-
reason. . . . gatoire). C'est la raison la plus courante et la plus
évidente . . .
(2) The assertion may be such that we cannot (2)elctadtition peugtre telle qu’on ne peut pas,
expect, again or at this time, to get evidence of the de nouveag®moment-ci, obtenir desemés ou
same value from the same or other sasitce . The d’autres sources une preuve demg valeur. [. . .] La

necessity is not so great; perhaps hardly a necessity, ecessi n'est pas aussi grande; il s'agit petrea
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only an expediency or convenience, can be predi-
cated. But the principle is the same.

Clearly the categories of necessity are not closed. In
Khan, for instance, this Court recognized the necessity
of receiving hearsay evidence of a child’s statements
when the child was not herself a competent withess. We

also suggested that such hearsay evidence might become

necessary when the emotional trauma that would result
to the child if forced to giveiva voce testimony would

peine d'ecessi’ on peut supposer qu'il s’agit
d’une simple commoklitlis le principe demeure le

méme.

thadent que les cagjories de eCessit’ ne sont pas
dimsit' Dans I'agt Khan, par exemple, notre Cour a
reconneckssi” de recevoir la preuve parialife
efdardfions d’'une enfant quietdit pas elle-mhe
an&ileigner. Nous avoregalement dit que cette
preuve pdir@yourrait devenir ecessaire lorsque

I'obligation desthoigner de vive voix causerait un trau-

be great. [Emphasis added.]

matisme importatienfant. [Je souligne.]

The cases dealing with the out-of-court state- Les argts portant sur lesedlarations extrajudi-

ments of children have, with a few exceptions,

interpreted necessity as the equivalent of situations

where the direct evidence of the witness is unavail-
able despite reasonable efforts to obtain it — what
this Court inKhan, supra, referred to “reasonable
necessity”. InKhan this Court stated, at p. 546:

ciaires d'enfantsaoqtielques exceptionsgs;’
ieterge récessit” commeequivalanta’ des
situatioria dBposition directe duethoin n’'est
pas disponibleenda@g€fforts raisonnables pour

I'obtenir — ce que notre Cour danet’Ehan,
auité, a qualifé€ de «ecessit’ raisonnable». Dans

I'arret Khan, notre Cour affirmeala p. 546:

Necessity for these purposes must be interpreted & ces fins, la Btessi’ doitétre interpetée dans le sens

“reasonably necessary”. The inadmissibility of the
child’s evidence might be one basis for a finding of

necessity. But sound evidence based on psychological

assessments that testimony in court might be traumatic
for the child or harm the child might also serve. There

may be other examples of circumstances which could
establish the requirement of necessity.

TRADUCTION] «raisonnablementatessaire». L'inad-

misseiliti Emoignage de I'enfant pourraétré une
raison de camdlaxéstence de la etessit. Mais
une preuve solide famdiegvaluations psycholo-
giques gqeeleighage devant le tribunal pourretite
traumatisant pour I'enfant ou lui puic@rpour-
ragalementefre utile. Il peut y avoir dautres

exemples de circonstances qui pourraigtatblir I'exi-
gence de laecesski.

Necessity therefore should not be approached on Par consquent, il ne faut pas aborder laces-
the basis that the case must fit into a preordained e csitime si I'affaire devait entrer dans unescat”

category. It is a matter of whether, on the facts
before the trial judge, direct evidence is not forth-

coming with reasonable effort. The reasons for the
necessity may be diverse — ranging from total tes-
timonial incompetence to traumatic consequences
to the witness of testifying.

gorgglpermiree. Il s’agit de savoir si, d'aps’
les faits dont est saisi le juge dg, paopreuve
directe n'est pas disponible laakploiement
d’efforts raisonnables pour I'obtenir. Les motifs de
etagsit’ peuvent varier — allant de I'inhabdit”

totale dposer aux coesjuences traumatisantes

de la @position pour ledmoin.

There is no absolute rule that evidence must be Il n'y a aucune egle absolue qui obliga pe-

called on the issue of necessity. Where it is appar-
ent from the circumstances before the trial judge
that the child cannot give useful evidence, the
judge may find out-of-court statements are “neces-
sary” in the context of the rule, absent evidence.
This may be the case where the child is very
young. Thus this Court dismissed the appeal

senter une preuve sur la questioacdesi n”
Lorsqu'il ressort des circonstances dont il est saisi
gue l'enfant ne peuempaigtier utilement, le

juge dweprpeut conclure que desatdrations
extrajudiciaires secesgdires» dans le contexte
dedderen I'absence de preuve. Ce pate fe

cas lorsque I'enfantessjetme. Ainsi, notre
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([1993] 1 S.C.R. 469) froR. v. P. (J.) (1992), 74  Cour ([1993] 1 R.C.S. 469) a rej&tpourvoi con-

C.C.C. (3d) 276, where the Quebec Court of tredR c. P. (J.) (1992), 13 C.R. (4th) 79,

Appeal ruled, at p. 281, that out-of-court state- dans lequel la Cour d'appelahe®avait sta-

ments were admissible notwithstanding any extrin- e, &ula p. 86, que lesedlarations extrajudiciaires

sic evidence on necessity: etaient admissibles makyri'absence de preuve
extringque concernant laenéssit’

[TRANSLATION] . . . the test of necessity is met by the ... le criére de rtessi’ est rempli par le fait emie du
very fact of the young age of the child (I repeat, two jeaige de I'enfant (jeepete, deux ans trois mois et
years, three and a half months at the time of the events, demi losélgelnent et trois ans neuf mois et demi
and three years nine and a half months at the time of lors desprae qui implique en I'espé I'impossibi-
trial), which entails in the present case the impossibility e giour I'enfant deetmoigner avec effica@ta cetage
for the child to testify effectively at this ag. . on the [. . .Jsur des faits survenus un an et demi pbis Nul
facts which took place one and one-half years earlier. besoin «d’'une preuve solieke sandlegvaluations
There is no need for “solid evidence based on psycho- psychologiques ceimdignage devant le tribunal
logical assessments that the testimony in court might be poetm@itrAumatisant ou lui portergpudice» ici. La
traumatic for the child or harm the child” here. In my chosesestente selon moi et en outre, édignage
view, it is self-evident, and in addition, the testimony ne pouetad probant cause du tempscOuE apes
could not be probative because of the time which has l'incident et vu la nature des circonstarm&nae |
passed since the incident and given the nature of the cir- ment.

cumstances of the event.

A similar approach was taken by Jordan Prov. Le juge Jordan de la Cour provinciale a aalopt38
Ct. J. inR. v. C.N. (1997), 195 A.R. 387. Describ-  un point de vue similaire ddns C.N. (1997),
ing the complainant’s behaviour on the stand, she 195 A.R. 38grivant le comportement de la

said, at p. 39l plaignante la barre, elle a affirmya la p. 391:
Her trauma was obvious..She was not able to TRADUCTION] Il est évident qu’elleetait traumatisé.
bring herself to utter the words that were necessary. [...] Elle narrivaiapaononcer les motsenés-
saires.
She then stated: Elle a alors amut”

... | amsatisfied that [the complainant] was unable to TRADUCTION]. .. je suis convaincu que [la plaignante]

answer the questions put to her. Having arrived at thattait incapable deepondre aux questions qui ketiaient

conclusion. . .[it] doesn’t matter [why] unless there is pes. Compte tenu de cette conclusion, [. . .] [il] n'im-

some reason to believe that knowing the reasons will porte pas de savoir [pourquoi] sauf s'il y a un motif de

allow the court to effect some change which will enable croire que cela permédtreour d’apporter un chan-

the witness to testify. gement qui fera en sorte quenw®iri sera capable de
déposer.

... I donot adopt the approach that there must be psy-..je nadopte pas le point de vue selon lequel une
chiatric or psychological evidence introduced in these preuve psychiatrique ou psychologietes gaEsén-
applications because the use of expert evidence is to bee datis ces demandes parce que le reaaune preuve
limited to those situations when it is necessary to assist d’expedtooitmi® aux cas vil est rEcessaire d'ai-
the trier of fact to arrive at a conclusion. To categori- der le juge desfaitsarrivea’une conclusion. Insis-
cally insist upon such evidence would be a regressive teg@aguement sur une telle preuve constituerait un
step in legal reasoning — especially when it is not recul enersatié raisonnement juridique — particu-
required by the trier of fact. [Emphasis in original.] eréiment dans le cas @ette preuve n'est pas requise
par le juge des faits. [Souligndans l'original.]

The judge also observed that any expert evidence Le jegalament fait observer que toute preuve
would have a limited value, since it would come  d’expert aurait une valeuedimit’qu’elleema-
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from a person who did not observe at first hand the  nerait d’'une personne qui n'a pas dheete-
behaviour of the witness on the stand. ment le comportememnuhirta la barre.

We may thus conclude that where it is self-evi- Nous pouvons donc conclure que, lorsqu’il est
dent that a child’s evidence will not be effectively evident en soi que leemoignage d’'un enfant ne
available, the judge may find necessity and, sub-  sera effectivement pas disponible, le juge peut con-
ject to reliability, admit the child’s out-of-court  clure la récessi” et admettre lesedlarations
statements. extrajudiciaires de I'enfant, pourvu qu’elles soient
fiables.

On the other hand, where it is not self-evident Par ailleurs, dans le cas @ n’est pasevident
from the circumstances that direct evidence will be  en soi que la preuve directe ne sera pas disponible
unavailable with reasonable efforts, the judge may  redgr&ploiement d’efforts raisonnables pour
require evidence of that fact. This may be the case  I'obtenir, le juge peut exiger une preuve de ce fait.
where the Crown, without calling the child as a  Ce petné Te cas lorsque le mirgse public
witness, simply states that to call the child would  n'appelle pas I'erdamoigner en affirmant
be traumatic to the child. It was in this context that  simplement que cela traumatiserait I'enfant. C’est
the Court inKhan referred to “sound evidence dans ce contexte que notre Cour &g garls
based on psychological assessments that testimoighan, d’'une «preuve solide foee sur degvalua-
in court might be traumatic” (p. 546). tions psychologiques quert®ignage devant le

tribunal pourraitetre traumatisant» (p. 546).

It is therefore error to assert that in all cases |l est donc erroa’de soutenir que I'affirmation
there must be extrinsic evidence to support the  queeldadition extrajudiciaire esteoéssaire
assertion that the out-of-court evidence is neces- seloegla de I'aret Khan doit, dans tous les
sary under th&han rule. It is for the trial judge  casetre €tayde par une preuve extratpie. I
and not the prosecutor to determine necessity. To  appartient au juge s @roon au poursuivant
be sure, the trial judge must have a foundation for edédér de la @Cessit. Certes, il doit y avoir un
ruling that necessity is established. But that foun-  fondemdatdcision du juge du pres que la
dation may arise either from the facts and circum- ecessi” estetablie. Ce fondement peut cependant
stances of the case as revealed to the trial judge, oecoutEr soit des faits et des circonstances de I'af-
from evidence called by the Crown. Where what faire gudtla connaissance du juge du m®c’
occurs at trial satisfies the judge that there is no  soit de la preesenge par le minigtre public.
reasonable prospect of obtaining a meaningful  Lorsque ce qui survient ag pamwvainc le juge
account of the events from the child by direct evi-  qu'il n'est pas raisonnablement possible d’obtenir
dence, the judge may well find necessity on the de I'enfanedih ufile des faits au moyen d’'un
basis that it is self-evident. Failing this, the judge emoignage direct, le juge peut bien conclarka”
may ground a finding of necessity in evidence ecessi’ pour le motif qu’elle estvidente en soi.
called by the Crown. The unavailability of direct A défaut de cela, le juge peut se fonder sur la
evidence may be self-evident in the case of very  prewsepte par le minigtre public pour con-
young children. But it is not confined to that situa-  claela récess#. La non-disponibilé” d'un
tion. If the circumstances reveal that the child can-emdignage direct peetreévidente en soi dans le
not, for whatever reason, give his or her evidence caségemnhes enfants, mais ce n'est pas le seul
in a meaningful way, then the trial judge may con-  aasglte peut Etre. Si les circonstancesvélent
clude that it is self-evident, or evident from the que I'enfant ne peut pas, pour une raison quel-
proceedings, that out-of-court statements are  congomitiner de fegn utile, le juge du pres

peut alors conclure qu'il estvident en soi, oevi-
dent d’apes ce qui s’est passiu proes, que les
déclarations extrajudiciaires sont eagssaires»
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“necessary” if the court is to get the evidence and  pour que le tribunal puisse obtenir la preuve et
discover the truth of the matter. eabuvrir la &rité.

Finally, it is hard to understand how an insis- Enfin, il est difficile de comprendre comment le?2
tence on evidence to support necessity in every fait d’insister pour qu’'une ptayaat’la ates-
case can be reconciled with the values underlying e ssiif pesente dans tous les cas petre”conci-
the hearsay rule and the increasing sensitivity ine aVec les valeurs sous-jacentes deelglerdu
society generally to the difficulties children face 1-dife et la sensibild”accrue de la st en
when called upon to testify. The law once refused erégal aux difficuleés quEprouvent les enfants
to take cognizance of the special problems young  epmel®moigner. Le droit a gja refug de
witnesses face and the corresponding difficulties  reatneni@s proldimes particuliers auxquels les
those who seek to prosecute crimes against young  jeanesns font face et les difficel$” qui en
children consequently encounter. Child witnessesesultént pour ceux qui chercheamtehgager des

were treated like adults — indeed even more  poursuites relativende® crimes commis con-
severely. Not only did they have to take the oath, tre de jeunes enfanteniaast’'enfantgtaient
but also, unlike adults, they were subjected to grill-  eémtomme des adultes — etmmé parfois plus
ing on whether they understood its religious impli-  durement. Non seulement devaiemtdls gur-

cations. If they failed this hurdle or the others that  ment, mais encore, contrairement aux adultes, ils
might appear down the road, like corroboration,  devaient subir un interrogatoiee \gearit &
their evidence was completely lost. The law, in etadiminer s'ils comprenaient les implications reli-
recent decades, has come to realize that this gieuses du serment. S’ils ne surmontaient pas cet
approach was wrong. IR. v. Bannerman (1966), obstacle ou les autres qui pouvaieméntuelle-
48 C.R. 110 (Man. C.A)), leave to appeal refused, = ment surgir, comme la corroboratiopmleir t
[1966] S.C.R. vii, Dickson Jad hoc, as he then  gnagsdit compétement perdu. Au cours des der-
was, pointed out the absurdity of subjecting chil- ereg @&cennies, le droit s’est rendu compte que
dren to examination on whether they understood cette appetaiberrome. Dans l'aetR. c. Ban-
the religious consequences of the oath. Parliamenterman (1966), 48 C.R. 110 (C.A. Man.), autorisa-
in a series of laws over the past decades moved to  tion de pourvaerefi866] R.C.S. vii, le juge
sensitize the law to the realities of the child wit-  Dicksad Ifoc), alors juge de la Cour d’appel, a
ness. It amended the law to permit children to  soslilgbsurdi€ de soumettre des enfaatan
promise to tell the truth instead of swearing an interrogatoire petarrdiner s’ils comprenaient
oath. It removed the requirements for corrobora- lesemuerices religieuses du serment. Dans une
tion. Most recently, it has made available to the eries"de lois adopts au cours des dezras
child witness aids to testifying, like screens, closed ecetihies, le Parlement a entrepris de sensibiliser
courtrooms and counselors. The Court’s decision le droit@al#as du €moin enfant. Il 'a modi&”
in Khan to permit a child’s out-of-court statement  de neam@ autoriser les enfants promettre de
to be received where necessity and reliability are  direelitévau lieu de mter serment. Il a sup-
present was in keeping with the increasing sensi- eltéa’exigences de corroboration. Tadern-
tivity of the justice system to the special problems  ment, il aaniésdisposition desthoins enfants
children may face in giving their evidence and the = des moyens pour lesaaiposer, comme des
need to get children’s evidence before the court iEcrafs, le huis clos et des conseillers. kaigion
justice is to be done. See, e.g., W. Harvey and de la Cour, daes$ Khari, d’autoriser I'admis-
P. Dauns,Sexual Offences Against Children and  sion de la dclaration extrajudiciaire d’'un enfant
the Criminal Process (1993); J. Bulkley and lorsque cettealdration est ecessaire et fiable
s'accordait avec la sensibditaccrue du sysine
judiciaire aux proldies particuliers que peuvent
éprouver les enfants qurtioignent et au besoin de
présentera’la cour le émoignage des enfants afin
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C. Sandt, edsA Judicial Primer on Child Sexual  que justice soit rendue. Voir, par exemple,
Abuse, (1994). W. Harvey et P. DaunSgxual Offences Against
Children and the Criminal Process (1993);
J. Bulkley et C. Sandt, dirA Judicial Primer on
Child Sexual Abuse (1994).

The law, through the efforts of Parliament and Gréace aux efforts du Parlement et des tribunaux,
the courts, now recognizes that children may le droit regbm@adbrmais que les enfants peu-
encounter greater problems in giving their evi- veptouver des difficultS plus grandes que les
dence than adults. The difficulty begins with  adultes emdignant. La prerare difficult a
understanding the oath or the obligation imposed  &aé cCompehension du serment @ul’obliga-
by a promise to tell the truth. But it does not stop  tion irepopar une promesse de dire &xite’
there. The entire court process may be alien and  Mais cela netes’aa$d. Tout le proes peut
frightening to children, no matter how well etré quelque chose d’inconnu et d'effrayant pour
briefed. The child finds him- or herself in a strange  les enfangsnenS'ils y ontet bien pepacgs.
world, surrounded by stern and imposing adult L'enfant se retrouve dans un monde inconnu,
strangers, demanding on pain of perhaps incom-  emidadultes austes et impressionnants qu'il
pletely understood consequences that the child ne dopaset qui lui demandent devéler ce
reveal what he or she knows. Sexual assault cases  qu'il sait sous peineede@ocess qu'il ne saisit
bring yet another anxiety. The child is asked to  mré-pas comptement. Encore est-il que les
reveal to these imposing and intimidating strangers  affaires d’agression sexuelle sont angaissantes °
the most private details of what was done to himor  ageed. On demandgel’enfant de ei€élera ces
her. From infancy, the child may have been traine@trangers impressionnants et intimidants ketsits
not to discuss such things with strangers. He or she  les plus intimes de ce qetéldidia | se peut
has acquired a sense of privacy, and perhaps a qu'on lui ait emsalgplis sa plus tendre

sense of shame and guilt about such matters. The  enfance, de ne pas parler de telles choses avec des

child finds him- or herself conflicted, being askedetrangers. Il a acquis le sens de la @ison et
to tell strangers that which he or she has been gtemittin sentiment de honte et de culpabilit’
trained not to tell strangers. Many children, despite  relativenaertes sujets. L'enfant se retrouve
these problems, prove equal to the task. But it is  #rajliand on lui demande de daelésetran-
not surprising that a few find themselves unable to  gers ce qu’on lui a ensleigmé pas dira des
respond in any meaningful way. See S. V. McLeeetrarigers. Bien des enfants, malgges difficulés,
et al., “Post-Traumatic Stress Disorder in Sexually  se mongedat hauteur de la situation. Il n'est
Abused Children” Journal of Child and Adoles-  toutefois pasfonnant que quelques-uns n’arrivent
cent Psychiatry, XXVII (1988), 650, andA Judi- pasa ©pondre de f&n utile. Voir S. V. McLeer et
cial Primer on Child Sexual Abuse, supra, at autres, «Post-Traumatic Stress Disorder in
pp. 39-40. The policy of the law in recent decades  Sexually Abused Childemnal of Child and
points to seeking to understand and recognizédolescent Psychiatry, XXVII (1988), 650, etA
these difficulties. When we do, it becomes appardudicial Primer on Child Sexual Abuse, op. cit.,
ent that a child’s inability to answer questions  aux pp. 39 et 40. La politique du droit au cours des
about upsetting and highly personal events some alesii@cennies montre qu’on cherchecom-
time in the past may well establish reasonable prendaeretonndfe ces difficul€s. Lorsqu’on
necessity in Wigmore’s sense of unavailability. le fait, il deviemtdént que l'incapaait d’'un
Instead of treating the child withess more harshly  enfanedendrea’des questions relativesdes
than the adult, as those who insist on speciabvénéments bouleversants etstipersonnels surve-
nus par le passpeut bieretablir I'existence d’'une
nécessit’ raisonnable au sens de non-disponéilit”
gue lui donne Wigmore. Au lieu de traiter le
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evidence of necessity suggest, we should be seelemoit” enfant plus durement qu’un adulte, comme

ing to understand the child’s special situation. le proposent ceux qui insistent sur une preuve de
nécessit” particulere, nous devrions cherchar °
comprendre la situation particete de I'enfant.

Underlying the insistence on knowing why the Si on insiste pour savoir pourquoi I'enfant ne*4
child cannot give meaningful testimony is the con-  peut eamigner de feqgn utile, c’est parce que
cern that if one finds necessity too readily one I'on craint qu'en concluant trop facilemlant °
risks depriving the defence of cross-examination ecassi;, on risque de priver laetEénse d’'un con-
when, with more diligence, it would have been tre-interrogatoire qui a#atossible si on avait
available. A witness cannot be excused from testi-  fait preuve de plus de diligeneendim e sau-
fying because the witness is not in the mood or is ea# dispers’de @poser pour le motif qu'il
generally fearful of the process, which might cre-  n’est pas d’humésifaire ou qu'il craint gré-
ate an incentive for witnesses, who would rather  ralement de le faire, ce qui pourraitanséer °
not endure the rigors of cross-examination, to taire lesois qui peféreraient eviter les
“clam up”. The simple answer to this concern is  rigueurs d'un contre-interrogatoire edanse
that fear or disinclination, without more, do not  simaleette crainte est que la peur ou le manque
constitute necessity. In each case the trial judge  d’enthousiasme, sans plus, ne constitue pas de la
must determine whether, on the facts and circum-eces$i¢. Dans chaque cas, le juge du psodoit
stances of the case, necessity has been establishedtermulier si, d'as les faits et les circonstances
Often that will involve going into the reasons for  de l'affaire, émessit” estetablie. Cela aCessite
the problem. Often too, it will involve expert evi-  souvent un examen des raisons denpeolyhe
dence. But not invariably. Sometimes what hap-  preuve dexperiegaement souvent requise.
pened may make it so clear that the withess was  Mais ce n’est pas toujours le cas. Parfois, il peut
truly unable to testify that necessity can be inferrecktre Sievident, d’apes ce qui s'est passque le
absent evidence as to why the witness cannot tesemoitiétait Bellement incapable despdser, qu'’il
tify. This analysis, when applied to children, est possible ethuidé la ecessit” sans disposer
should take into account the child-sensitivity poli-  d’'une preuve expliquant pourqueimieint” ne
cies emerging in the law. The ultimate question is  peut mosdr. Cette analyse, appbkguaux
whether the evidence is reasonably necessary. enfants, devrait tenir compte des politiques de sen-
When children become distressed, a reasonable  sibilisatiemfant qui se e@jagent du droit. La
course of action might well be to take a brief  question fondamentale est de savoiemsiole t
break. Trial judges have great flexibility in con-  gnage est raisonnableraeassaire. Quand des
ducting their proceedings, and need not rush to  enfants devierssmrhpldas, une ligne de con-
hearsay at the first sign of difficulty. But once hav-  duite raisonnable pourrait bien coagmstardre
ing decided that reasonable efforts cannot render  une courte pause. Le jugeedudismuse d'une
the evidence available, little is added by adducing latitude oceraditE pour diriger les predures et
extrinsic evidence to pinpoint the exact source of a  n’a pas besoin de s’empresser de recoufir au ou”
child’'s problem. dire au premier signe de diffieulCependant, une
fois qu'il a été dcidé que le @moignage n’'est pas
disponible malgg’le dploiement d’efforts raison-
nables pour I'obtenir, la psentation d’une preuve
extrinegque pour indiquer la source exacte du pro-
bleme de I'enfant seex€le peu utile.

| conclude that the requirement of necessity may Je conclus que laeséssié’ requise pewttieéta-  4°

be established either on the basis of what has hap-  blie soit en fonction de ce qui ®eatigass’
pened at trial or on the basis of evidence. Evidencees, soit en fonction dliéments de preuve. La
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as to the reason why the child fails to give his or  preuve qui explique pourquoi I'enfamaigrié
her evidence in court, while often useful, is not pas en cour, bien qu’elle soit souvent utile, n'est
essential. What is required is that the trial judge be  pas essentielle. Ce qeiesstaire, c'est que le
satisfied that the evidence is unavailable despite  juge degreait convaincu que lertioignage
reasonable efforts to obtain it. n'est pas disponible realgrtEploiement d'ef-

forts raisonnables pour I'obtenir.

IV. Application to the Case at Bar IV. Applicatianla pesente affaire

The trial judge rejected the statements the child Le juge du proes a rejat’les dclarations que
made to the aunt, her parents and the police on the  I'enfant avaitaf@tetantea ses parents atla
basis that necessity was not established, because police pour le motif qrmedahh'était pas
the Crown did not prove by extrinsic evidence why  pemudu fait que le ministe public n'avait pas
the evidence was unavailable. Applying the test foetabli au moyen d’'une preuve extegsie pour-
necessity discussed above, | have concluded that  queirleighage réfait pas disponible. Aps
the trial judge erred in insisting on extrinsic evi-  avoir apm@ida’ criere de la atessi” analys’
dence as to why the child was unresponsive. It was  plus haut, j'en suis asdausonclusion que le
open to her to find necessity established on the juge depeocOmmis une erreur en insistant sur
basis of the proceedings at trial, notably the child’s  las@ntation d’'une preuve extratgie expli-
inability to respond in any meaningful way to the  quant pourquoi I'enfantependait pas. Il lui
Crown’s questions about the events, without insistetait loisible de conclura [a récessi¢”en fonction
ing that the Crown go on to call evidence on the de ce @idit’pase”au proes — notamment
reasons for the unavailability as a rigid condition  lincapadi I'enfant degpondre utilement aux
precedent. guestions du mimig public relatives aux faits —

sans exigera titre de condition gdlable stricte,
gue le ministte public pesente une preuve con-
cernant les motifs de la non-disponilaldu €moi-
gnage en cause.

The record offers ample evidence to support the Le dossier offre beaucoupetements de preuve
conclusion that the child was emotionally trauma-a I'appui de la conclusion que I'enfaetait trau-
tized to the point of being unable to testify. Given  nestisiu point dfre incapable deemoigner.
this record, it was an error to insist on extrinsic  Compte tenu de ce dogssieit, drioe” d'insister
evidence as to why the child could not testify. sur Bsentation d’'une preuve extratgie expli-

qguant pourquoi I'enfant ne pouvait pasmdigner.

The trial judge, in interrogating the child, her- En interrogeant I'enfant, le juge du pescelle-
self seemed to accept that the child could not tes- emend semblreconndfe que I'enfant ne pouvait
tify. After counsel indicated he could ask no fur-  pamaigner. Elle est intervenue aprque I'avo-
ther questions of the child, the trial judge cat eut ingliqu’il ne pouvait plus poser d’autres
intervened. questiona 'enfant.

[TRADUCTION]
THE COURT: Mr. Andrews, | would just like to ask one LA COUR: IM&’Andrews, j'aimerais simplement lui
qguestion of her. [L.A.], people are asking you a lot of poser une question. [L.A.], les gens te posent beaucoup

guestions today; right? Hmm. We’re asking lots of ques- de questions aujourd’hui, n'est-ce pas? Hum. Nous
tions; aren’t we? Hmm? Yes? posons beaucoup de questions, n'est-ce pas? Hum. Oui?

THE WITNESS: (No audible answer.) LEEMOIN: (Aucune gponse audible.)
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THE COURT: If this man asks you some more ques- LA COUR: Si cet homme te pose encore d’autres ques-
tions do you think you could give him some answers, tions, penses-tu que tu pouedsgre par oui, par

say yes or no or | don’t know? Do you think you could non ou par je ne sais pas? Crois-tu que tu pourrais le
say that? Do you think you could tell him that? Or are faire? Crois-tu que tu pourrais lui dire cela? Ou as-tu
you feeling like you can't do it any more? 'impression de ne plus pouvoir le faire?

THE WITNESS: (No audible answer.) LEEMOIN: (Aucune Eponse audible.)

THE COURT: What does that mean? What does this LA COUR: Qu’est-ce que cela veut dire? Qu’est-ce que
mean? What does this shaking your head from side to cela veut dire? Que signifie ce hochemett?e la t”
side mean?

THE WITNESS: (No audible answer.) LEEMOIN: (Aucune gponse audible.)

THE COURT: Can you tell me what that means? LA COUR: Tu peux me dire ce que cela signifie?
THE WITNESS: (No audible answer.) LEEMOIN: (Aucune gponse audible.)

THE COURT: | think | know what it means but can you LA COUR: Je crois savoir ce que cela signifie, mais
tell me what it means? peux-tu me le dire?

THE WITNESS: (No audible answer.) LEEMOIN: (Aucune gponse audible.)

THE COURT: You don’t want to tell me? LA COUR: Tu ne veux pas me le dire?

THE WITNESS: (No audible answer.) LEEMOIN: (Aucune Eponse audible.)

THE COURT: That's fine. [Emphasis added.] LA COUREe3mien. [Je souligne.]

The record therefore indicates that in response |l ressort donc du dossier que, poepahdre au 49

to the trial judge’s question as to whether she juge qui lui demandait si elle pamaigner,

could provide evidence, the child indicated she [I'enfant a imdipaf un hochement de late”

could not by shaking her head. The child was una-  qu’elle ne pouvait pas le faire. L&tafamtca-

ble to articulate her inability to answer verbally, pable d'exprimer verbalement son ineagacit’

but the trial judge quite reasonably observed:eporidre, mais le juge du pexca touta fait rai-

“| think | know what it [the shaking of the head]  sonnablement soelignJe crois savoir ce que
means”. This passage represents evidence not only  cela [ce hochemenétdg dagnifie». Ce pas-

that the child had stopped talking but also that she  sage prouve non seulement que I'enfantavait cess’
was unable to talk. The trial judge’s questions  de parler, mais encore gtdlancapable de le

went to the child’s inability to answer (as distinct  faire. Les questions du juge daspraccernaient

from her unwillingness to answer); it was in l'incapadalg Epondre de I'enfant (plat’que son
response to that query that the child shook her refus de le faire); c’esepondréa’ cette ques-
head. tion que I'enfant a hogHa €te.

It is suggested that necessity is not established On laisse entendre que laggssit’ n’est pagta- 50
because there was no evidence as to why the child ebdiet done” I'absence de preuve expliquant
could not testify, leaving open the possibility that  pourquoi I'enfant ne pouvaitepasigher, d'o’
she may have been unwilling to repeat her earlier la possilgjlitelle n’ait pas vouluepéter ses
statements on the incidents because of her promiseclardtions amtieures sur ce quietait pass; en
to tell the truth (reasons of the Chief Justice, at  raison de sa promesse de diit lanotifs du
para. 11). However, in this case, that suspicion was  Juge en chef, au par. 11). dee,'egpéndant,
negated by the fact that the child could not answer  ce detaie dissig” par le fait que I'enfant ne
any questions, even on matters unrelated to the  powindrea’ aucune des questionsemmé
incidents on which she had given earlier state- celles portant sur des sujets n’ayant aucun rapport
ments. The record suggests that she was not avec les fagpuaisSesatiarations amtieures.
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merely unwilling to testify about the events at Le dossier indique non seulement qu’elle ne vou-

issue, but that she was paralyzed by the court pro- laitepasigher au sujet des faits en cause, mais
ceedings. In short, the record disclosed inability to  encore qtdie Etrifiee par les praziures de
testify consistent with trauma, and negated the sug-  la cour. Bref, le desgieitrine incapaaitde

gestion that the child was merely unwilling to tes- emtigner susceptible effe duea’un traumatisme,
tify about the events in question. This was suffi- eeartait I'ide que I'enfant ne voulait tout sim-
cient to establish necessify: v. Rockey, [1996] 3  plement pathoigner au sujet des faits en ques-
S.C.R. 829, at para. 17. It follows that the trial  tion. Gahkit ‘suffisant pouetablir la rEcessi:
judge erred in insisting on further evidence of theR. c¢. Rockey, [1996] 3 R.C.S. 829, au par. 17. I
reason the child could not testify, and absent such  s’ensuit que le juge ds @ro@mmis une erreur
evidence, in rejecting the hearsay evidence and en insistant sugskEnfation d’autresléments
dismissing the charges. de preuve expliquant pourquoi I'enfant ne pouvait
pas €moigner, et en rejetant, en I'absence de tels
éléments de preuve, la preuve par-de et les
accusations pats.

Judges who are uncertain may wish to adjourn Le juge qui a des doutes peut souhaiter ajourner
the proceedings to see whether the child might be  leeguoes pour efifier si I'enfant pourraiefre
able to testify a little later, rather than summarily  en mesuremeitner un peu plus tard, au lieu
dismissing the application for alternate evidence  de rejeter sommairement la demande a@lé&utres ~
and hence the charges. It may be that here the trial ments de preuve et, partant, les accusations por-
judge concluded that an adjournment would haveeestll se peut qu'en I'espe le juge du pres ait
been useless, given the many measures that had  conclu qu’'un ajournemeetanrgite compte
already been taken to assist the child. But in cases  tenu des nombreuses mesures quejavaient d”
such as these, an adjournment is something that prises pour aider I'enfant. Toutefois, dans des cas
should at least be considered in the interests of commeeteenge affaire, I'ajournement est une
protecting both the interests of justice and the  posslilitil y a lieu d’envisager au moins dans
accused’s rights. l'iretfét de la justice et dans le but degmfver les

droits de I'accus’

It follows that a new trial must be held. If on the Par consquent, un nouveau pm@eg doit €tre

retrial L.A. proves unable to communicate, it will  tenu. Si, lors du nouvealegrdcA. se &lele

be open to the trial judge to find that admission of  incapable de communiquer, le juge ds proc’

her out-of-court statements is necessary on the  pourra conclure que l'admission déelagss d”

principles set out irkhan, supra. | would allow tions extrajudiciaires esecgéssaire selon les prin-

the appeal and direct a new trial. cipgson&s dans l'aef Khan, précitt. Je suis
d’avis d'accueillir le pourvoi et d'ordonner la
tenue d’'un nouveau pres.

Appeal allowed, LAMER C.J. and IacoBuccland Pourvoi accueilli, le juge en chef LAMER et les
MAJOR JJ dissenting. juges lacoBUCCI et MAJOR sont dissidents.

Solicitor for the appellant: The Attorney Gen- Procureur de I’ appelante: Le procureur général
eral for Saskatchewan, Regina. de la Saskatchewan, Regina.

Solicitors  for  the respondent:  Andrews, Procureurs de I'intimé& Andrews, McMahon,
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