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Income tax — Deductions — Levies — Egg producer
exceeding its quota from 1984 to 1988 and including
profit from over-quota production in declaration of
income — Over-quota levy paid by egg producer in
1988 — Whether over-quota levy deductible as business
expense — Whether over-quota levy can be character-
ized as capital outlay — Proper approach to deduction
of fines, penalties or statutory levies from income —
Income Tax Act, RSC., 1985, c. 1 (5th Supp.),
s. 18(1)(a), (b).

The appellant carried on a poultry farm business in
British Columbia. It was a registered egg producer and,
due to local market conditions, it decided to produce
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Rsents: Les

juges L'Heureux-Daib” Gonthier,

McLachlin, lacobucci, Major, Bastarache et Binnie.

EN APPEL DE LA COUR D’APPEEDERALE

Impdt sur le revenu — Déductions — Redevances —
Entreprise avicole dépassant son quota de 1984 a 1988
et incluant le bénéfice tiré de la production excédentaire
dans sa déclaration de revenus — Taxe sur dépassement
de quota payée par I'entreprise avicole en 1988 — La
taxe sur dépassement de quota est-elle deductible a titre
de dépense d’ entreprise? — La taxe sur dépassement de
quota peut-elle &tre considérée comme une dépense en
capital? — Comment faut-il aborder la déduction
d’amendes, de pénalités ou de redevances d origine
Iégislative dans le calcul du revenu? — Loi de I'imp6t
sur le revenu, L.RC. (1985), ch. 1 (5¢ suppl.),
art. 18(1)a), b).

agpsti’ceufs et, vu les besoins du martbcal, avait

L’appelante exploitait une entreprise avicole en
Colombie-Britanniqueet&lleune productrice enre-

over-quota from 1984 to 1988. In 1988, an inspector ecicdd’de @&passer son quota de 1984988. En 1988,

from the B.C. Egg Marketing Board discovered the un inspecteur de I'Office de commercialisation des ceufs
over-quota layers on the appellant’s farm and the appel- ecaudert la pFSence de pondeuses edentaires la

lant paid an over-quota levy of approximately $270,000. ferme de l'appelante; I'appelante ainergixe sur

When filing its returns under thiemcome Tax Act, the @Epassement de quota d'environ 270 000 $. Dans sa
appellant included the profit from its over-quota produc- eclafation sous leegime de laLoi de I'impdt sur le

tion in its income. In 1988, the appellant deducted theevenu, I'appelante a inclus dans son revenudegtice
over-quota levy as a business expense pursuant toe ddisa production eedéntaire. En 1988, I'appelante

ss. 9(1) and 18(13) of the Act, which resulted in a non- &dliit la taxe sur ePpassement de quota titre de

capital loss that was carried back to its 1985 taxation epedSe d’entreprise en vertu du par. 9(1) et de lal.
year. In its 1989 taxation year, the appellant deducted  d8d&)la Loi, ce qui a domnlieua une perte autre

the interest paid on the unpaid balance of the levy and gu’une perte en capitaiegeiporitea I'anrée d'im-

legal expenses incurred for representation in respect of position 1985. Dans eer'@anposition 1989, I'ap-

the over-quota levy. Upon reassessment of its 1985, pelarsuit dintérét verg sur le solde impayde la

1988, and 1989 tax returns, the Minister of National taxe et les frais judiciaires aux fins elemegiion
Revenue disallowed the deductions of the over-quota concernant la taxepassethent de quota. Dans de
levy, loss carry back, interest and legal expenses. In the nouvelles cotisdioliess pour les aers d'imposi-

Tax Court of Canada, the parties agreed that the deduct- tion 1985, 1988 et 1989, le ministre du Revenu national
ibility of the loss carry back, interest, and legal expenses aerdfugEduction de la taxe suredassement de
depended upon the deductibility of the over-quota levy. quota, le report de la perte sueéssadfiéures et
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The Tax Court held that the over-quota levy was deduct- edmction des frais d'ietéts et des frais judiciaires.
ible as a business expense and that this deduction was Devant la Cour canadienneotjdednpaities ont
not prohibited by s. 18(1)f of the Act. The Federal convenu que kddctibilitt du report de la perte, des
Court of Appeal set aside the Tax Court’s decision. The fraisedditst'et des frais judiciairesepéndait de la
central question in this appeal is whether the over-quotaedudibilitt de la taxe surepassement de quota. La
levy may be deducted as a business expense from a tax- Cour d# Bimmgriclu que la taxe suemHssement de
payer’'s business income. quatait ddductiblea titre de épense d’entreprise et
que cette dduction nétait pas interdite par I'al. 18(1)
de la Loi. La Cour d’appektrale a infirng’la dcision
de la Cour canadienne de l'imtpLa question centrale
du pourvoi est de savoir si la taxe s@pdSsement de
quota peutefre &duite du revenu d’'entreprise du contri-
buablea’ titre de épense d’entreprise.

Held: The appeal should be allowed. Arrét: Le pourvoi est accueilli.

Per Gonthier, McLachlin, lacobucci, Major and Bin-  Les juges Gonthier, McLachlin, lacobucci, Major et
nie JJ.: The over-quota levy is an allowable deduction Binnie: La taxeepassEment de quota estldttible
pursuant to ss. 9(1) and 18@)(The levy was incurred en vertu du par. 9(1) et de I'al. 88(1Lp taxe €sultait
as part of the appellant’s day-to-day operations, and the a@eatign’s journaéires de I'appelante et ladsion
decision to produce over-quota was a business decision de produireaaledeajuotastait une écision com-
made in order to realize income. The characterization of merciale prise dans le but de produire un revenu. La
the levy as a “fine or penalty” is of no consequence carageation de la redevance comme «amende ou
because the income tax system does not distinguishenalig» n'a pas d’incidence parce que dgime fiscal
among levies, fines and penalties. ne fait pas de distinction entre les redevances, les

amendes et lesepaliés.

If the expense is incurred for the purpose of gaining SielgedSe est faite en vue de tirer un revenu de
or producing business income, it is deductible. There is I'entreprise, elledwsttittle. Rien dans le libellte
nothing in the language of s. 18@)¢o suggest that a 'al. 18@) n'indique qu'une phalig ou amende
penalty or fine should be “unavoidable” in order to be deetaé «ir€vitable» pouefre &ductible. La dduc-
deductible. Nor should the deduction of fines and penal-  tion d’amendes enal#p pages en vue de tirer un
ties incurred for the purpose of gaining or producing revenu d'une entreprise ne devrait pas nemeplus ~
income from a business be disallowed for reasons of @efpsur des raisons d'ordre public. L'intervention
public policy. For courts to intervene in the name of des tribunaux au nom de l'ordre public ne ferait que
public policy would only introduce uncertainty, as it eer’de l'incertitude quara Savoir quels principes sui-

would be unclear what public policy was to be followed, vre, ou s'il y a lieu de qualifier de dissuasive ou de com-
whether a particular fine or penalty was to be character- pensatoire une ameedeli ¢gonree, ou encore si
ized as deterrent or compensatory in nature, and l'intention de I'organisme imposant I'ataéndie 1a

whether the body imposing the fine intended it to be renddaictible. De plus, laatiuction d’'amendes est
deductible. Moreover, allowing the deduction of fines is compatible avec les objectifs de eecetrditiuie de
consistent with the tax policy goals of neutrality and la politique fiscatand/§'il est possible de dire que la
equity. Although it may be said that the deduction of eduttion des amendes et denais «dilue» I'impact
such fines and penalties “dilutes” the impact of the sanc- de la sanction, cetquEntE ne eg pas une disso-
tion, this effect does not introduce a sufficient degree of nance telle que notre Cour doive ignorer le sens ordi-
disharmony so as to lead this Court to disregard the naire de I'alajl8{figque ce sens ordinaire s’harmo-
ordinary meaning of s. 18(H) when that ordinary nise avec legime et I'objet de la Loi. Bien que l'on
meaning is harmonious with the scheme and object of  soit pleinement conscient eéeedathen gnréral
the Act. While fully alive to the need in general to har- d’harmoniser I'int¢afion des difffentes lois, la
monize the interpretation of different statutes, the ques- guestion erckese pose dans le cadre particulier
tion here arises in the specific context of a tax collection d’'uresysstfiscal fond sur I'autocotisation. Dans ce
system based on self-assessment. In this connection, it is contexte, il appartient au Parlemededeutlles
up to Parliament to decide which expenses incurred forepeSes engags en vue de tirer un revenu de I'entre-
the purpose of earning business income should not be prise ne devraietre pductibles, et il en aedice
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deductible, as it has so decided on other occasions. In
the absence of Parliamentary direction in theome

ainsi en plusieurs occasions. En I'absence de directives

du Parlement dans lzoi de I'impdt sur le revenu elle-

Tax Act itself, outlays and expenses are deductible if ermma; les dpenses sonteductibles si elles on¢td

made for the purpose of gaining or producing income.
However, while such a situation would likely be rare, it
is conceivable that a breach could be so egregious or
repulsive that the fine or penalty subsequently imposed

agmagEn vue de produire un revenu. Cependant,

quoiqu’une telle situation ne surviendrait probablement

que rarement, il est envisageable qu’une infraction soit °
ce point flagrarépumnante que 'amende oana-

could not be justified as being incurred for the purpose e ifitboge par la suite ne puisse se justifier comme

of producing income.

The appellant’s expenditures for the over-quota levy

are best characterized as a current expense, the deduc-

tion of which is permitted by ss. 9(1) and 184} )§f the
Income Tax Act, rather than an outlay of capital prohib-
ited by s. 18(1)}f) of the Act.

ayamtt€ encourue en vue de produire un revenu.

legedSes engags par I'appelanta 'egard de la
taxepassetient de quota sont mieux quesii’

comme desepenses courantes, dont laddction est
permise en vertu du par. 9(1) et de I'ah) TR{13L oi
de I'impdt sur le revenu, que comme desegenses en

capital interdites sous leegime de l'al. 18(1) de la

Loi.

Per L'Heureux-Dulg and Bastarache JJ.: The over-

Les juges L'Heureux-Dub’et Bastarache: La taxe sur

quota levy incurred by the appellant can be deducted aspasdément de quota paypar I'appelante pewtré

a business expense for the purposes of ribeme Tax

déduitea titre de épense d’entreprise aux fins dd_ta

Act as it was a compensatory levy charged primarily tode I'impot sur le revenu car elle repgSente une rede-

defray the costs of over-production and incurred for the

vance compensatoireengpivgipalement en vue de

purposes of gaining or producing income. However, efraler les cofs liésa la surproduction et vexe en

penal fines are not expenditures incurred for the purpose

vue de produire un revenu. Cependant, les amendes

of gaining or producing income in the legal sense. In engi¥s ne sont pas despdhses engags aux fins de

order to be consistent with a realistic understanding of
the accretion of wealth concept and the court’s duty to
uphold the integrity of the legal system in interpreting
the Act, the distinction between deductible and non-
deductible levies and penalties must be determined on a
case-by-case basis. Absent an express indication to the
contrary, the presumption that Parliament would not
intend to encourage the violation of other laws must be
considered. The main factor in determining whether a
payment is deductible is whether the primary purpose of
the statutory provision under which the payment is
demanded would be frustrated or undermined. Statutory
provisions imposing payments either as punishment for
past wrongdoing or as a general or specific deterrence
against future lawbreaking would be undermined if the
fine could then be deducted as a business expense. This
kind of deduction should be disallowed, not for reasons
of public policy, but because deductions not specifically
authorized by théncome Tax Act, would frustrate the

tirer un revenu, au sens juridique de I'expression. Afin
de favoriser une etmnpion ealiste du concept
d’accumulation de la richesse et de l'obligation de la
cour dseprér I'inEgritt du sysime juridique dans

son etddiqpT de la Loi, la distinction entre les rede-

vaneeslép Eductibles et nonatiuctibles doit se
faire au cas par cas. En l'absence de disposition
expresse contraiesdeption selon laquelle le Par-
lement n’avait pas l'intention d’encourager la violation
d’autres loigtdmiprise en considation. Le facteur
central peterrdiner si une taxe esedlictible est la
question de savoir si le but premier chgistaxtié 1
prescrivant le paiement serait centnecanriihi’

Les dispostigiskatives imposant des paiements,
aditre de sanction pour unefi?it an€rieur, soita’

titre de dissapsiale @u secifique contre la vio-

lation potentielle de la loi, seraient amoindries si
'amende pouvait emreteduite sous forme de

abense d’entreprise. Ce type deddCtion ne devrait

expressed intentions of Parliament in other statutes. In  etpapérmis, non pas pour des motifs d’ordre public,

contrast, if the legislative purpose behind a provision is

primarily compensatory, its operation would not be

undermined by the deduction of the expense. Where the
purpose is mixed and the charging provisions have both
a penal and a compensatory aim, a court should look for
the primary purpose of the payment. In approaching this
task, the court should consider, in particular, the nature

mais parce quesllation, qui n'est pas spifique-

ment a@@nEr laoi de I’impdt sur le revenu, serait

contaaifamteéntion du Parlement expram” dans
d’autres lois. Par contre, si I'obpg#ris€&gisla-
teur dans une dispositiee @shréssentiellement
compensatoire, sa mise en ceuvreeméraknmeyit
pas congeparria dduction de la epense. Lorsque
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of the mischief that the provision was designed to
address.

I'objectif est mixte et que les dispositémoyapit”
paiement visent un buka fois ghal et compensatoire,
le tribunal devrait rechercher 'objectif premier du paie-
ment. Dans le cadre de cet examen, le tribunal devrait
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The reasons of L'Heureux-Daland Bastarache Version fraise des motifs des juges
JJ. were delivered by L'Heureux-Deilgt Bastarache rendus par

BASTARACHE J — LE JUGE BASTARACHE —
[. Introduction [. Introduction

This appeal raises the narrow question of Le prsent pourvoi pose la questioregise de 1

whether a levy imposed pursuant to a provincial ~ savoir si une redevance@gogértu d'un plan
egg marketing scheme can be deducted as a busi-  provincial de commercialisation des @tués peut ~
ness expense for the purposes of ltimwme Tax  déduitea titre de épense d’entreprise aux fins de
Act, R.S.C., 1985, c. 1 (5th Supp.) (the “Act”). The Uai de I'impdt sur le revenu, L.R.C. (1985),
broader question posed by my colleague Justice  ctt dufipl.) (la «Loi»). La question plus large
lacobucci is whether fines or other types of pay- queessumon cobgue le juge lacobucci est de
ments may be deductible from a taxpayer's savoir si des amendes et d'autres types de paie-
income. While | agree with his answer to the nar- ments peueat &ductibles du revenu d’'un
row question, as well as with his characterization  contribuable. Je suis d’accord amporsaeala
of the payment as a current expense rather than a  quesiseprde e qu'avec le fait qu'il ait
capital outlay, and adopt his statement of the facts  quddifpaiement en cause depdhse courante
and judgments of the lower courts, | respectfully  @lujlie de dpense en capital, et je fais mien
cannot agree that all types of fines and penalties  son exgpes faits et desedisions amfieures
are deductible as a matter of course. rendues eretesmais, aveegards, je ne suis
pas d'avis que tous les types d’amendes et de
pénaligs sont automatiquemengdilictibles.

II. Analysis II. Analyse
1. The Concept of Profit and the Scheme of the 1. La notion de bénéfice et I'esprit de la Loi de
Income Tax Act I"impot sur le revenu

The Act sets out the mechanism for deducting La Loi établit un necanisme de etfuction des 2
expenses for the purpose of determining taxableepedses aux fins du calcul du revenu imposable.
income in broad language. Section 9 provides that  L'artieledhce que «le revenu qu’un contribua-

“a taxpayer’'s income for a taxation year from a  ble tire d’'une entreprise ou d’'un bien pour une
business or property is the taxpayer's profit from  emnm’imposition est le dyfice qu’il en tire

that business or property for the year”. The Act  pour cetteenn’a Loi ne €finit pas le terme
provides no definition of the term “profit”. In  €béfice». Dans I'aef Symes c. Canada, [1993]

Symes v. Canada, [1993] 4 S.C.R. 695, this Court 4 R.C.S. 695, notre Cour a eragnirprofondeur
examined the calculation of profit in detail and la question du calcuédifibé et a conclu que la
determined that the correct approach is to begin by ethade appropegé consistaia évaluer d'abord si
asking whether a particular expense would be  uepedSe dore€ serait edductible selon des
deductible according to well accepted principles of  principes bien reconnus de la pratique courante des
business practice. However, even if the deduction  affaires. Cependang sila dduction est par

is otherwise consistent with the principles of com-  ailleurs conforme aux princiggissant les
mercial trading, it may still be disallowed through  affaires commerciales, elle peut etreoreflise
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the express limitations in s. 18(1). In particular, en vertu des dispositions limitatives expresses du
s. 18(1)&) prohibits deductions in respect of: par. 18(1). L'eif8(1%), en particulier, interdit
les dBductions relativement aux:

... an outlay or expense except to the extent that it was. . dépenses, sauf dans la mesuwiestiés onteté enga-
made or incurred by the taxpayer for the purpose of eesg@u effecegs par le contribuable en vue de tirer un
gaining or producing income from the business or prop- revenu de I'entreprise ou du bien; . . .

erty; . ...

Symes, supra, explains that the calculation of  L'arrét Symes, précité, explique que le calcul du
profit is a question of law that does not necessarily eréfiCe est une question de droit qui nencide
coincide with generally accepted accounting prin-  pasefomrit avec les principes comptableség”
ciples. As lacobucci J. instructs, at p. 724, “the  ralement reconnus. Comme [lindique le juge
s. 9(1) test is a legal test rather than an account-  lacolaulkxip." 724, «le cére vi€ au par. 9(1)
ancy test” (emphasis added). While the definition  est uarerjtiridique plutf qu’un criere compta-
of profit for balance sheet purposes and for income  ble» (je souligne). Bien cgfnibod” du lEné-
tax purposes may coincide, they are not necessarily  fice aux fins du bilan et aux fins dediimig”
identical. revenu puissent se recouper, elles ne sont pas

nécessairement identiques.

Accordingly, the question of statutory interpre- En congguence, la question d’integtation des
tation raised in the present case is whether levies, lois quevedel pesent pourvoi est de savoir si
fines and other payments should, in the legal des redevances, des amendes et d'autres paiements
sense, be considered to be “made or incurred by  devraieet jdridiguement consids comme
the taxpayer for the purpose of gaining income  dg®dSes «engags ou effecegs par le contri-
from the business”. buable en vue de tirer un revenu de I'entreprise».

2. Legidative Intention and Satutory Interpreta- 2. L'intention du législateur et I'interprétation des
tion lois

It is well established that the correct approach to |l est bienetabli que la rathode appropegé d’in-
statutory interpretation is the modern contextual &giion des lois est la etliode contextuelle
approach, set out by E. A. Driedger@onstruc-  moderne,ehon&e par E. A. Driedger darBon-
tion of Satutes (2nd ed. 1983), at p. 87: struction of Satutes (2¢ éd. 1983)a’la p. 87:

...the words of an Act are to be read in their entire TRADUCTION] . . . il faut lire les termes d’'une loi dans
context and in their grammatical and ordinary sense har- leur contexte global, en suivant le sens ordinaire et
moniously with the scheme of the Act, the object of the grammatical qui s’harmonise avec l'esprit de la loi,
Act, and the intention of Parliament. I'objet de la loi et I'intention elgidlateur.

The modern rule is again describedDriedger on  La regle moderne est encorendn&e dans
the Construction of Satutes (3rd ed. 1994), by Driedger on the Construction of Satutes (3¢ éd.
R. Sullivan, at p. 131: 1994), par R. Sullivan]a’ p. 131:

There is only one rule in modern interpretation, namely, TRAHUCTION] Il n’existe qu’une seuleegle d’interpe-

courts are obliged to determine the meaning of legisla- tation moderne: les tribunaux sont tenuseténtarpr’

tion in its total context, having regard to the purpose of tegtgslbtif dans son contexte global, en tenant

the legislation, the consequences of proposed interpreta- compte de l'objet du texte en question,edes cons’
tions, the presumptions and special rules of interpreta- guences destat@ps propases, des gsomptions

tion, as well as admissible external aids. In other words, et etgesrspciales d'interpefation, ainsi que des
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the courts must consider and take into account all rele- sources acceptables cigiglerexutrement dit, les
vant and admissible indicators of legislative meaning. tribunaux doivent tenir compte de tous les indices perti-
nents et acceptables du sens d’'un tesggslatif.

See also P.-A. @&, Interprétation deslois (3rd ed.  Voirégalement P.-A. @&, Interprétation des lois
1999), at pp. 364-73. Recent decisions have € éB 1999), aux pp. 364 373. Des eCisions
applied the modern approach in both tax and non-ecentes ont appligula n€thode moderne, aussi
tax casesRizzo & Rizzo Shoes Ltd. (Re), [1998] 1  bien en matie fiscale qu’'en madie non fiscale:
S.C.R. 27, at para. 2Alberta (Treasury Branches)  Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 R.C.S. 27,
v. MN.R, [1996] 1 S.C.R. 963, at paras. 14-15; au parARlderta (Treasury Branches) c. M.R.N.,,
Friesen v. Canada, [1995] 3 S.C.R. 103, at para. [1996] 1 R.C.S. 963, aux par. 14 Etitsen c.
10; Symes, supra, at p. 744;Subart Investments  Canada, [1995] 3 R.C.S. 103, au par. 18ymes,
Ltd. v. The Queen, [1984] 1 S.C.R. 536, at p. 578. epit, a la p. 744Subart Investments Ltd. c. La
Reing, [1984] 1 R.C.S. 536 la p. 578.

When considering the operation of ss. 9 and 18 Compte tenu de la fonction des art. 9 et 18 dan$
in their entire context, | am persuaded that it was  leur contexte d’ensemble, je suis convaincu que le
not the intention of Parliament to allow all finesto  Parlement n’'avait pas l'intention de permettre la
be deductible. | principally reach this conclusion eddction de toutes les amendes. Cette conclusion
for the simple reason that to so allow would oper-  tient principalement au simple motif qu’autoriser
ate to frustrate the legislative purpose of other stat-  une telle mesure aurait pour effet de contrecarrer
utes. I'objectif d’'autres lois.

The statute book as a whole forms part of the Le Parlement adopte une loi dans un contexte/
legal context in which an act of Parliament is juridique qui comprend I'ensemble des lois en
passed. As Driedger notes in the second edition, at  vigueur. Comme le note Daitaigerl59 de la
p. 159, “one statute may influence the meaning of  @gosi€dition de son ouvrageTHADUCTION]
the other, so as to produce harmony within the  «une loi peut influencer le sens d'une autre, de
body of the law as a whole”; see alsot&3upra, = mangrea produire un ensemble aent de lois»;
at pp. 433-40. Sullivan ibriedger on the Con-  voir également G, op. cit., aux pp. 433 440.
struction of Satutes is even more explicit in this  Sullivan, damriedger on the Construction of
regard, at p. 288: Satutes, a la p. 288, est encore plus expliateet

égard:

The meaning of words in legislation depends not only TRAPUCTION] Le sens des mots dans un texgislatif

on their immediate context but also on a larger context eperti pas seulement de leur contexte ediat;

which includes the Act as a whole and the statute book mais aussi d’'un contexte plus large, qui comprend I'en-
as a whole. The presumptions of coherence and consis- semble de la Loi et 'ensemble des lois en vigueur. Les
tency apply not only to Acts dealing with the same sub- es@mriptions de c@hénce et d’uniformé’d’expression

ject but also, albeit with lesser force, to the entire body  s’appliquent non seulement aux lois traitanediene m”

of statute law produced by a legislature. The legislature  eneatmais aussi quoique avec moins de farten-

is presumed to know its own statute book and to draft semble des loieesigat’ ledgislateur. Ledgisla-

each new provision with regard to the structures, con- teur estum@’ conndte ses propres lois eediger

ventions, and habits of expression as well as the sub- chaque nouvelle disposition en tenant compte des struc-

stantive law embodied in existing legislation. tures, des conventions et des formules d’expression, de
méme que du droit substantif expardans ladgislation
existante.
... It is presumed that the legislature does not intend ... Le [égislateur est pSung ne pas avoir I'intention

to contradict itself or to create inconsistent schemes. de se contredire @eiddex&gimes incompatibles.
Therefore, other things being equal, interpretations that Paegoest, toutes chosesahtegales par ailleurs,
minimize the possibility of conflict or incoherence on retiendra les irg&fohs qui eéduisent la possibi-
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among different enactments are preferred. [Footnotes e dét’contradiction ou d’incehénce parmi les dif
omitted.] rentes lois. [Notes omises.]

She explains, at footnote 14, that the Act as a  Elle explajue note 14 que la loi dans son
whole combined with the statute book as a whole  ensemble, avec le reegidliriés lois, TRA-
“constitutes the complete text of a legislative pro-DUCTION] «forme le texte entier d’une disposition
vision”. Similarly, G3té, supra, explains, at p. 433, etjislative». De fegn similaire, ©fé, op. cit.,
that: expliquea’la p. 433:

[TRANSLATION] Different enactments of the same leg- On suppose @gite, entre les divers textegisla-
islature are supposedly as consistent as the provisions of tifseadugot 'une erhe autori; la n€me harmonie
a single enactment. All legislation of one Parliament is que celle que I'on trouve entre legldiversts d’'une

deemed to make up a coherent system. Thus interpreta- loi: 'ensemble des loisee$oroeeisun tout cadt’

tions favouring harmony between statutes should prevail rent. L'ietermtoit donc favoriser I'’harmonisation

over discordant ones, because the former are presumed des lois entre elteguplu€ur contradiction, car le

to better represent the thought of the legislator. sens de la loi qui produit I'harmonie avec les autres lois

est EpuB repesenter plus fielement la pere€ de son
auteur que celui qui produit des antinomies.

To allow all fines to be deductible as a matter of Permettre que toutes les amendes soiedtct
course would therefore be inconsistent with the  tibles serait incompatible avethlads contex-
modern contextual approach to statutory interpre-  tuelle moderne appli@abieterprétation des
tation, which requires that weight be given to the lois qui requiert de porter attention au contexte
total context of the Act, including its relationship  entier de la Loi, y compris ses rapports avec les
to other statutes. As N. Brooks argues in “The  autres lois. Comme le soutient N. Brooks dans
Principles Underlying the Deduction of Business  «The Principles Underlying the Deduction of
Expenses”, in B. G. Hansen, V. Krishna and J. A. Business Expenses», B. G. Hansen, V. Krishna et
Rendall, eds.Canadian Taxation (1981), 189, at  J. A. Rendall, di€anadian Taxation (1981), 189,
pp. 242-43: aux pp. 242 et 243:

If the legislative bodies and the courts are perceived agRADJCTION] Si les enti€'s Egislatives et les tribunaux
engaged in a co-operative venture of law-making, then sogupaemgmmeetant engags dans une entreprise

the courts must assume the task of ensuring, as much as conjailieodtition du droit, les tribunaux doivent
possible, that the matrix of statutory instruments do not alors s’assurer le plus possible que I'ensemble des textes
operate at cross-purposes. egiklatifs ne comporte aucune contradiction.

This is similar to the approach adopted by the Cela est proche de laethode retenue par la
United States Supreme CourtTank Truck Rent-  Cour supeme desEtats-Unis dansTank Truck
als, Inc. v. Commissioner of Internal Revenue, 356  Rentals, Inc. c. Commissioner of Internal Revenue,
U.S. 30 (1958). At issue there was whether fines 356 U.S. 30 (1958), qui deteminider si des
imposed for violations of state maximum weight  amendes iggmgour la violation des lois d’un
laws were deductible. The court unanimously helcEtat relatives aux limites de poidsaient @duc-
they were not, explaining, at p. 35: tibles. La cour a coaclwnanimig qu’elles ne

I"etaient pas en expliquard,la p. 35:

We will not presume that the Congress, in allowing TRADUCTION] Nous ne pesumerons pas que le Coegjr’
deductions for income tax purposes, intended to en permettanediestidhs d'impfs, avait I'intention
encourage a business enterprise to violate the declared  d’encourager une eatngplisda politiqueetablie
policy of a State. To allow the deduction sought here &tai. Accorder la eduction demare en I'espce
would but encourage continued violations of state law serait encourager les violations de la katden!’
by increasing the odds in favor of noncompliance. This augmentant les prelsatilifaveur des manquements.
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could only tend to destroy the effectiveness of the
State’s maximum weight laws.

The court recognized, however, that this presump-

Cela aurait pour effetrdeall'efficacig des lois de

Htat en matite de limites de poids.

La cour a toutefois reconnu queesettgpon

tion against congressional intention to encourage l'enicontre de l'intention du Congg d’'encoura-

violations of other laws had to be balanced against
the intention to tax only the profits of a business.

ger la violation d’autres lois eteyablpess
avec l'intention d’'imposer uniquemenrgnies b’

fices d’'une entreprise.

| observe the same complexity in the Canadian Je constate la emie complexé dans le contexte 10

context. Nevertheless, it would clearly frustrate the
purposes of the penalizing statute if an offender
was allowed to deduct fines imposed for violations
of the Criminal Code, R.S.C., 1985, c. C-46, or
related statutes as business expenses. The deduc-
tion of a fine imposed for €riminal Code viola-
tion would suggest that the decision to commit a
criminal offence may be a legitimate business
decision. Moreover, such a deduction would have
the unsavoury effect of reducing the penal and
deterrent effect of the penalizing statute.

ch.

canadien. Il est elimMoins que ce serait frus-
trer les objectifs d’unendaiigdnte d'autoriser
un contreveaadéduire au titre de epenses

d’'entreprise des amendes @apogour des

infractionSodau criminel, L.R.C. (1985),
C-46, oua des lois connexes. Laedliction
d’'une amende empos vertu dCode criminel
pourrait laisser croire gaeiséod de commettre
une infraction criminelle gbeutufie dcision
commeregignhie. De plus, une telleediction

aurait 'eftggldfable de diminuer I'effet dissua-

sif et coercitif de la loi phalisante.

The Act has since been amended to prohibit the La Loi a é# modifiée depuis pour interdire la 11
deduction of illegal bribery expenses (s. 67.5 eduttion des versements titre de pots-de-vin

(added by S.C. 1994, c. 7, Sch. II, s. 46(1)) and

(art. 67.5 éajoart’L.C. 1994, ch. 7, ann. I,

fines imposed pursuant to the Act itself (s. 18J1)( par. 46(1)) et des amendes im@es sous le
(added by S.C. 1990, c. 39, s. 8)). It is argued thaeginré neme de la Loi (al. 18(f))(ajou par L.C.

this indicates that Parliament did not intend to pro-
hibit the deduction of other fines and penalties. In
my view, this observation does not address the
general consistency issue or require that the princi-
ples sustaining the coherence of our statutory
framework be set aside when deciding whether an
expense is incurred for the purpose of producing
income under s. 18(8). Coté, supra, explains the
frailties of the type ofa contrario argument pro-
posed by the appellant, at p. 426:

1990, ch. 39, art. 8)). On a soutenu que cela signi-
fie que le Parlement n'avait pas l'intention d'inter-
diredaction d’autres amendes enpligs. Je

suis d'avis que cette observation ne tient pas
compte de la question derencehgiérale et

ne peux accepter qu'elle exmed’les prin-

cipes sous-tendant deerm®h’'de notre cadre

dgislatif lorsqu’il s’agit de eterminer si une
epense est engag’en vue de tirer un revenu en
vertu de l'al. E8(1¢6té, op. cit., explique les

failles de ce type d'argumers contrario, a la
p. 426:

[TRANSLATION] A contrario, especially in the form
expressio unius est exclusio alterius, is widely used. But
of all the interpretative arguments, it is among those
which must be used with the utmost caution. The courts

Si le raisonnemeantontrario, en particulier sous sa
formexpressio unius est exclusio alterius, est fEquem-

ment emplibyést €galement I'un des arguments
irtetifs les plus sujets caution. Les tribunaux ont,

have often declared it an unreliable tool, and, as we shadl plusieurs reprisesediag qu'il était un instrument peu

see, it is frequently rejected.

fiable et, en pratique, c’est, comme nous le verrons, un

argument qui estes souvenecart.
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He concludes, at p. 429: Il conclat,la p. 429:

[TRANSLATION] Since it is only a guide to the legisla- Le raisonnenaecdntrario n'étant qu’un guide sus-
ture’s intent,a contrario reasoning should certainly be ceptible de menkx &couverte de I'intention, il doit
set aside if other indications reveal that its consequencestre nis de ate si d'autres indices montrent que les
go against the statute’s purpose, are manifestly absurdesultats auxquels il conduit sont contraiaebobjet de
or lead to incoherence and injustice that could not have la loi, manifestement absurdes ou qu’ils impliquent des
been the desire of Parliament. [Footnotes omitted.] eEdites ou des injustices qu’on ne peut imputer au
legislateur. [Notes omises.]

In this case, it is possible to interpret the Act in En I'espece, il est possible d’intergiér la Loi
a manner that is consistent with the object of other  d’'usenfasompatible avec I'objectif recheech’
legislative enactments. To adopt the position that  par d'autres texistatifs. La position suivant
fines are always or generally deductible, without laquelle les amendes sont toujouesécaleg”
reference to the Act under which the fine was madudtibles, sansgarda la loi en vertu de
imposed, ignores the obligation to consider the laquelle 'ameetieimpoge, fait fi de I'obliga-
intention of Parliament and to determine whether  tion de tenir compte de l'intention du Parlement et
the deduction would defeat or impair the effective-  de&edhiner si la dduction annulerait owedui-
ness of other legislative enactments. Absent rait I'effieadifiutres textesegislatifs. En I'ab-
express provision to the contrary, the presumption  sence de disposition expresse contrage, la pr’
that Parliament would not intend to encourage the  somption selon laquelle le Parlement n'avait pas
violation of other laws must be considered. l'intention d’encourager la violation d’autres lois

doit étre prise en considation.

In my view, it is important not to overlook the A mon avis, il ne faut pas perdre de vue I'impor-
importance of the characterization of the expendi- tance de la e@satitn de la edense. Dans le
ture. When considering other types of payments, cas d’autres types de paiements, par exemple les
such as fees levied under regulatory regimes with  droitsupean vertu deegimes eglementaires
compensatory aims, it might be wholly consistent  but compensatoire, il se pourrait auoidabd
with the scheme to allow the charges to be deducti- e di€s redevances soit emément compatible
ble. Such charges, like user fees generally, are  aveedme mis en place. Ces redevances,
costs of engaging in a particular type of business  comme les frais d'utilisatiemémalgfepesen-
and are levied to compensate for different types of  tent kets cbéxploitation d'un type d’entreprise
regulated activities or to claw back profits earned  en particulier et santgseen vue de compenser
in violation of the regulations. Allowing such  difénts types d'acties €glementes ou de
charges to be deducted does not undermine theiecupgfer les bréfices acquis en violation des
function, as the money still goes to the compensa-eglements. Laefuctibilitt de ces redevances n'a
tory scheme. Thus, it would not undermine the  pas pour effet d’amoindrir leur fonction, puisque
charging statute for these levies to be deducted [I'argent demeure a@fegtime compensatoire.
from a taxpayer’s income. Par ceqgient, la dductibilitt de ces redevances
du revenu d'un contribuable n’amoindrirait pas la
portee de la loi portant imposition.

The nature of the expenditure and the specific La nature de la@Pense et la politique particu-
policy of the rule under which it became payable erdigui fonde laagle en vertu de laquelle elle est
have also been recognized as the fundamental cri-  effecnf aussett reconnues commetant le
teria for determining non-deductibility in a unani-  eré¢ fondamental pour laetérmination de la
mous decision of the House of Lords in the very  nedttibilitt de la épense dans un atriina-
recent case oMcKnight (Inspector of Taxes) v.  nime rendu &5 Ecemment par la Chambre des
Sheppard, [1999] 3 All E.R. 491, at p. 496. In that  lorddcKnight (Inspector of Taxes) c. Sheppard,
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case, Lord Hoffmann reviewed prior case law in  [1999] 3 All E.R. 494, p. 496. Dans cet aty”
which expenditures resulting from a taxpayer's lord Hoffmann aepassfevue la jurisprudence
own misconduct had been disallowed because it eriui'e, suivant laquelle legpénses etoulant
constituted “behaviour outside the proper scope of  d'un aehénsible du contribuable luieme
his trade” or because they constituted “incidents etai€nt pas efuctibles, soit parce gu’elles repr’
which followed after the profits had been earned”  sentai@RADUCTION] «un comportement con-
(p. 495). He agreed with those decisions but found  traire au bon exercice de sa profession», soit parce
the explanations given too uncertain. As noted qu'elles constituaient «des incidents sarleenus -
above, he concluded that the divergent answers  suite éalisation desdxgfices» (p. 495). Il a
given by the courts in cases on fines, penalties, aeaEst’dcisions, mais a juggue les explica-
damages and costs could be explained by looking  tionsegsraissaient une trop grande part d'in-
to the nature of the expenditure and the policy of  certitude. Il a conclu queplasses divergentes
the rule providing for its payment. These criteria  dm® par les tribunaux en neat d’amendes,
would permit the court to “easily conclude that the  deglis, de dommages-at€ts et de frais pou-
legislative policy would be diluted if the taxpayer  vaient s'expliquer par la nature depénsE et
were allowed to share the burden with the rest of  par la politique sous-tendeglelqui prescrit le
the community by a deduction for the purposes of  paiement. Cesesrjpermettraient au tribunal de
tax” (p. 496). RADUCTION] «conclure aisment que la politique
legislative serait amoindrie s#ltait permis au con-
tribuable de partager son fardeau avec le reste de la
communalwg”au moyen d'uneatiuction d'immi»
(p. 496).

The distinction between deductible and non- La distinction entre les paiementsdiictibles et 15
deductible payment must therefore be determined  moluatibles doit donc se faire au cas par cas.
on a case-by-case basis. The main factor in such a  Le facteur eeotraltelle dfermination est la
determination is whether the primary purpose of  question de savoir si le but premier dadiexte I’
the statutory provision under which the paymentis latif prescrivant le paiement serait cantoecarr’
demanded would be frustrated or undermined. amnihis disposition®fislatives imposant des
Statutory provisions imposing payments either as  paiementsa sibie ‘de sanction pour unefit
punishment for past wrongdoing or as general or eranif, soila'titre de dissuasioregérale ou sp-
specific deterrence against future law-breaking  cifiqgue contre la violation potentielle de la loi,
would be undermined if the fine could then be  seraient amoindries si I'amende pouvait ensuite
deducted as a business expense. etre &duite sous forme desgénse d’entreprise.

In contrast, if the legislative purpose behind a Par contre, si l'objectif vis'par le ¢gislateur 16
provision is primarily compensatory, its operation  dans une dispositionedoast essentiellement
would not generally be undermined by the deduc- compensatoire, sa mise en ceuvre reréexait g’
tion of the expense. Where the purpose is mixed lement pas comesqar la dduction de la
and the charging provisions have both a penal andepenke. Lorsque l'objectif est mixte et que les
a compensatory aim, a court should look for the  dispositiomgopent paiement visent un bata
primary purpose of the payment. In approaching foisgb’et compensatoire, le tribunal devrait
this task, the court should consider, in particular,  rechercher I'objectif premier du paiement. Dans le
the nature of the mischief that the provision was cadre de cet examen, le tribunal devrait tenir
designed to address. compte en particulier de la natureetait mae la

disposition visea sanctionner.

| agree with my colleague, lacobucci J., that Je partage l'avis de mon oefjue le juge 17
public policy determinations are best left to Parlia-  lacobucci selon lequel il vaudrait mieux laisser au
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ment. However, | am not suggesting that theegidlateur le soin de prendre lecidions relatives
deduction of penal fines be disallowed for publica I'drdre public. Cependant, je ne dis pas que la
policy reasons, but instead because their deductioneduddion des amendesrgles devraitre refuse
not specifically authorized by the Act, would frus-  pour des motifs d’ordre public mat gleleur
trate the expressed intentions of Parliament inedudtion, qui n'est pas spifiqguement autores
other statutes if they were held to come under par la Loi, serait corgrdlirgention du Parle-
s. 18(1)@) of the Act. In my view, penal fines are  ment exm@eéndans d'autres lois, si nouscd’
not expenditures incurred for the purpose of gain-  dions qu'ellegard de I'al. 18(3) de la Loi.A
ing or producing income in the legal sense. This  mon avis, les ameedatkepne sont pas des
concern is not so much one of public policy, epdhses engags aux fins de tirer un revenu, au
morality or legitimacy, but one consistent with a  sens juridique de I'expression. btEsppations
realistic understanding of the accretion of wealth  nevesit pas tant d'une question d’ordre public,
concept and the court’s duty to uphold the integrity  de meralitdedgitimité, que d’'une compten-
of the legal system in interpreting theeome Tax ~ sion @ aliste du concept d’accumulation de la
Act. As explained by McLachlin J. imdall v.  richesse et de I'obligation de la cour degarfver
Hebert, [1993] 2 S.C.R. 159, at p. 169, in finding l&gfitt du sysime juridique dans son inteepr”
that a court could bar recovery in tort on the tation deolade I'imp®t sur le revenu. Comme
ground of the plaintiff's immoral or illegal con- I'a expligule juge McLachlin dansHall c.
duct: Hebert, [1993] 2 R.C.S. 15% la p. 169, avant de
conclure gu’un tribunal pourrait refuser I'indemni-
sation en magire &lictuelle en raison de la con-
duite immorale ou i#gale des demandeurs:

The basis of this power, as | see it, lies in duty of the Selon moi, ce pouvoir eststanié” devoir qu’ont les
courts to preserve the integrity of the legal system, and tribunauxederpet I'inEgritt du systime juridique,
is exercisable only where this concern is in issue. This et il neepreuexere’que lorsque cette gwtcupation
concern is in issue where a damage award in a civil suit est en cause. Elle est en cause lorsque l'attribution de
would, in effect, allow a person to profit from illegal or dommagesrits’ dans une poursuite civile aurait pour
wrongful conduct, or would permit an evasion or rebate effet de pernaetiree personne de tirer profit de sa
of a penalty prescribed by the criminal law. The idea conduégail€ ou fautive, ou de faire en sorte gu’elle
common to these instances is that the law refuses to givechappea une sanction giale ou qu'elle d&¥ficie
by its right hand what it takes away by its left hand. d’'wdtuction de cette sanction. Le principe commun
[Emphasis added.] a tous ces cas est que le droit refuse de donner d'une
main ce qu'il retire de l'autre. [Je souligne.]

3. Application to the Facts 3. L'application aux faits

The impugned levy in the case at bar was La redevance contest’en I'espce aeté impo-
imposed under s. 6 of theritish Columbia Egg  sée en application de I'art. 6 de Baitish Colum-
Marketing Board Standing Order (Rev. January bia Egg Marketing Board Standing Order (rév.
1989), which derives its authority from s. 13(1)(k)  janvier 1989), qui tire son autteital. 13(1)k)
of the Natural Products Marketing (BC) Act, de la Natural Products Marketing (BC) Act,
R.S.B.C. 1979, c. 296 (thevtarketing Act”), per- R.S.B.C. 1979, ch. 296 (laViarketing Act»), qui
mitting the Lieutenant Governor in Council to vest  habilite le lieutenant-gouverneur en eonsail °
in a marketing board or commission the power to: ereffa un office ola’une commission de commer-

cialisation le pouvoir:

... fix and collect levies or charges from designated TRAPUCTION]. . . de fixer des taxes ou desfavements
persons engaged in the production or marketing of the et de les percevoir de perssignéssdse livrana la
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whole or part of a regulated product and for that purpose productian laucommercialisation de la totalitu

to classify those persons into groups and fix the levies d’'une partie d’'un pregi@éinent” et,a cette fin, de

or charges payable by the members of the different classer ces personnes en groupes et de fixer les montants
groups in different amounts, and to use those levies or des taxesléeprénts payables par les membres de
charges and other money and licence fees received by chaque groupe et d'utiliser ces taglésevnepts

the commission ainsi que les autres sommes ou droits de licence re,

(i) to carry out the purposes of the scheme; (i) pour appliguesdgiene;

(i) to pay the expenses of the marketing board or (ii) pour acquitteregeEnses;
commission;

(iii) to pay costs and losses incurred in marketing a (iii) pour acquitter les frais et patéiant de la
regulated product; commercialisation d’'un prodegleEment;

(iv) to equalize or adjust returns received by produc- (iv) pour assurer une meilEpadition ou la
ers of regulated products during the periods the eréquiation des revenus @8 par les produc-
marketing board or commission may determine; teurs de prodeigermérds pendant les
and Eriodes qui peuverdtfe dstermirées;

(v) to set aside reserves for the purposes referred to (v) peer des eServes aux fins mentioees
in this paragraph; dans leg=ént aliea.

In contrast, penalties are authorized by s. 20 of Par contraste, I'art. 20 de Marketing Act, pré- 19
the Marketing Act which contemplates both fines  voit demnpli€s, sous forme d’amendes et d’em-
and imprisonment as punishment for failing to  prisonnement comme sanction petaled¥ se
comply with the Act or subordinate legislation: conformaela 'Loi oua ses eglements d’applica-

tion:

(1) Every person who fails to comply with this Act or ~ TRADUCTION] (1) Toute personne qui ne se conforme

the regulations or an order, rule, regulation, determina- apaggsente loi, aueglement owa une ordonnance,

tion or decision made by the Provincial board or a mar-eglet” égtermination ou ecision prise par l'office pro-

keting board or commission or made by virtue of a vincial ou par un office ou une commission de commer-

power exercisable under the federal Act, is liable on cialisation ou prise en vertu d’un pouvoir etrgeut ~

conviction, to a fine of not less than $100 and not more exaus leedime de la loidtérale, est passible, sur

than $500 or to imprisonment not exceeding 6 months ecladgation de culpabibt” d’'une amende minimale de

or to both a fine and imprisonment. 100 $ et maximale de 500 $ ou d'un emprisonnement
maximal de 6 mois, ou d’'une amende et d’'un emprison-
nement.

The comparison of these two provisions con- Un examen comparatif de ces deux disposition%O
firms that the over-quota levy assessed by the confirme que la taxe spalssement de quota
board pursuant to s. 13 of tivarketing Act was  pecue par l'office en vertu de lart. 13 de la
primarily compensatory and not penal. | wouldMarketing Act était de nature principalement com-
thus accept the trial judge’s determination that this  pensatoire etematepJe partage donc I'opinion
type of levy was akin to a “fee for service” dujuge de peminstance selon laquelle ce type
incurred for the purpose of producing income: de taxe est comparalgle <honoraires pour ser-

vices rendus» engag’en vue de tirer un revenu:

...l donot view the levy imposed by the Board under. .. je ne tiens pas la taxe impeaspar I'Office en vertu
the authority of paragraph 6(e) of the Standing Order, as deeBal6€) de I'ordonnance [IBritish Columbia

a penalty. Indeed, there is a specific section in the B.CEgg Marketing Board Sanding Order] pour une pha-
Act dealing with penalties (section 20), and | do not see e. Hti Ealité, il y a un article particulier de la Loi de la
that these levies are assessed as a punishment imposed C.-B. qui porte snallés garticle 20) et, selon
by statute as a consequence of the commission of an moi, une telle taxe estingopas litre de puni-
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offence, but rather as an additional cost to the producer teMu@mar une loi comme cagience de la pezp’

in the carrying on of his business. tration d’'une infraction, maisoplodimme un aat”
additionnel pour le producteur dans I'exploitation de son
entreprise.

([1995] 2 C.T.C. 2294, at p. 2304) ([1995] A.C.P. 81 (QL), au par. 19)

The deduction of such a levy does not operate to  dductibilitt d’'une telle taxe n’a pas pour effet
frustrate or undermine the purposes of Merket-  de contrecarrer ou d’amoindrir les objectifs pour-
ing Act or of theBritish Columbia Egg Marketing  suivis par laMarketing Act ou par laBritish
Board Standing Order because such levies are notColumbia Egg Marketing Board Standing Order
primarily geared towards punishment or deter- parce qu'elle n’est pas principalermerguaxda

rence, but instead to the efficient operation of the  sanction ou la dissuasion, mais bien sur la gestion

regulatory scheme. efficace degime gglementaire.

Thus, as the over-quota levy was a compensa- Par consquent, puisque la taxe sur lepdsse-
tory fee charged primarily to defray the costs of ment de quotesemdit des frais compensa-
over-production and incurred for the purpose of toires impq®incipalement en vue defdiyer
gaining or producing income, | would allow its lesut®liésa la surproduction et engegen vue

deduction for the purposes of the computation of  de tirer un revenu, je suis d'avis d’autoriser sa

profit. déduction aux fins du calcul dwebéfice.
[ll. Disposition lll. Dispositif
| would accordingly allow the appeal with costs Je suis par coeguent d'avis d’accueillir le
in this Court and the court below. pourvoi avepens dans notre Cour et en Cour
d’'appel.
The judgment of Gonthier, McLachlin, Version foaige du jugement des juges
lacobucci, Major and Binnie JJ. was delivered by Gonthier, McLachlin, lacobucci, Major et Binnie
rendu par
IacoBucCl J — LE JUGE IACOBUCCI —
| Introduction |. Introduction

At issue in the present appeal is whether levies, Le présent pourvoi pose la question de savoir si
fines and penalties may be deducted as business  des redevances, des amendesaditdesep-
expenses from a taxpayer's income. The resolution  \atrgé @duites du revenu du contribuable
of this issue involves questions of statutory inter-  commyeedSes d'entreprise. Pour gpondre, il
pretation and the extent to which public policy faut examiner des questions datadigr” des
considerations may enter into this interpretation. It  loise¢¢rdiiner dans quelle mesure des cansid”
is my opinion that as a general principle, it is Par-  rations relasii@sdre public peuvent entrer en
liament, and not the courts, who should decide ligne de compte dans cettectatiemprle suis
which expenses incurred for the purpose of earn-  d'avis qe'ge grérale, c’est auelgislateur, et
ing business income should not be deductible. Par-  non aux tribunaux, qu’il appartieciode dé la
liament has made such decisions on many occa- eaduoetibilitt de certains types deepmEnses
sions; this is simply not one of them. As such, eergagén vue de produire un revenu d’entre-
levies, fines and penalties which are incurred for  prise. Le Parlement I'a faliisieurs reprises,

mais pas dans le casepent. Par coesjuent les
redevances, les amendes et lesghEs pages en
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the purpose of earning income are deductible busi-  vue de tirer un revenu soepelesed d’entre-
ness expenses. prisediictibles.
Il. Facts Il. Les faits

The appellant, 65302 British Columbia Ltd. L'appelante, 65302 British Columbia Ltd. 24
(formerly Veekens Poultry Farms Ltd.), carries on  (auparavant Veekens Poultry Farms Ltd.), exploite
a poultry farm business near Prince George, Brit-  une entreprise avieslel@rPrince George, en
ish Columbia. The farm produces both meat pro-  Colombie-Britannique. L’entreprise peodait °
duction chickens and egg-laying chickens that pro-  fois du poulet de chair et des poules pondeuses
duce eggs for the table market. At the relevant  dont les ceufs sonedesiimarah alimentaire.
times, the appellant was a registered producer Au cours derital@’en cause, 'appelargtait
under British Columbia Regulation 173/67, other-  une productrice enesmgisin” vertu du British
wise known as th&ritish Columbia Egg Market-  Columbia Regulation 173/67, aussi connu sous le
ing Scheme, 1967 (the “Scheme”). The Scheme  nom Betish Columbia Egg Marketing Scheme,
was enacted under tiNatural Products Marketing 1967 (le «@égime»). Le egime aete adopt” en
(BC) Act, R.S.B.C. 1979, c. 296, previously vertu deNitural Products Marketing (BC) Act,
R.S.B.C. 1960, c. 263, and established the British  R.S.B.C. 1979, ch. 296, auparavant R.S.B.C. 1960,
Columbia Egg Marketing Board (the “Board”) to  ch. 263, aitdblit I'Office de commercialisation
administer the Scheme. des ceufs de la Colombie-Britannique («I'Office»)

chargg de le efer.

Pursuant to its authority under the Scheme, the En vertu des pouvoirs caés par le egime, 25
Board established a quota system whereby egg I'Offietahli’un sysiine de contingentement
producers in the province are assigned quotas for  dans lequel des quotas soes attrbpfoduc-
egg production. The quota determines the number  teurs d'ceufs de la province. Uretpratind ‘le
of layer hens that may be kept by each producer.  nombre de pondeuses que peut garder chaque pro-
Because of local market conditions, the appellant  ducteur. Rgpondre aux besoins du maech’
made a decision to operate over his allocated quota  local, I'appelaatéda diexploiter plus que les
for the years 1984 to 1988. The appellant was con-  quotas qui lui agieattribl€s pour les am@€s
cerned that if it did not produce over quota, it 1884988. L'appelante estimait devoetsser
would lose its major customer, Overwaitea Foods, les quotas pour ne pas perdre son client principal,
which was expanding in the area. Additional quota  Overwaitea Foods, qui s’agrandissait dans la
was not available for purchase in the Prince egioh. Au cours de ces a®s, il€tait impossible
George area during these years, but quota was  dacheter des quotasmeofgites dans la
available in the Lower Mainland. However, the egion de Prince George, mais on pouvait en obte-
price was $50 per bird compared to $30 per bird in  nir dans keevail'bas Fraser. Le prix patas'y
the Prince George area. elevait toutefoisa’50 $, comparativemenmt 30 $

dans la egion de Prince George.

The appellant did not inform the Board of its L'appelante n'a pas awds'Office de sa produc- 26
over-quota production. In 1988 an inspector from  tionedeotaire. En 1988, un inspecteur de I'Of-
the Board, acting under a new policy requiring him  fice, enifiaht tous les afiments se trouvant sur
to check all the barns on the appellant’'s property, la prt#pdé I'appelante, ainsi que I'exigeait une
discovered an estimated 6,700 more layers than  nouvelle politiqeepawett la pESence d’envi-
permitted under the appellant’'s quota. The Board ron 6 700 pondeuses de plus que ce que permet-
imposed an over-quota levy on the appellant pur-  taient les quotas de I'appelante. L'Officeea impos”
suant to its authority under s. 6(e) of tBdatish  a I'appelante une taxe suegbdssement de quota en
Columbia Egg Marketing Board Sanding Order.  vertu du pouvoir que lui coefait I'al. 6e) de la
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After negotiations with the Board, the appellantBritish Columbia Egg Marketing Board Standing

agreed to pay an over-quota levy of $269,629.6@rder (I'«ordonnance»). A@s des egociations

and to dispose of its excess layers. In 1989 the  avec I'Office, I'appelante acadeeptiser une

appellant purchased additional quota. taxe syradsement de quota de 269 629,69 $ et
de se dfaire de ses pondeuses edentaires. En
1989, l'appelante a acletles quotas supptien-
taires.

When filing its returns under thicome Tax Dans sa dclaration sous leegime de ldLoi de
Act, R.S.C., 1985, c. 1 (5th Supp.) (the “Act”), thel’impdt sur le revenu, L.R.C. (1985), ch. 1
appellant included in its income the profit from its € §bippl.) (la «Loi»), 'appelante a inclus dans son
over-quota production. In 1988, the appellant revenuelefite tie de sa production esdén-
deducted the over-quota levy as a business expense  taire. En 1988, I'appeladigt dadfaxe sur
pursuant to ss. 9(1) and 18@)(©f the Act. This  épassement de quotatitre de @dpense d'entre-
deduction resulted in a non-capital loss of $61,876  prise en vertu du par. 9(1) et de 'a). d8(4)
that was carried back, pursuant to s. 111 of the Loi. Cetladdion a dormmlieua une perte autre
Act, to its 1985 taxation year. Subsequently, in its  qu’'une perte en capital de 61 876 $, que l'appe-
1989 taxation year, the appellant deducted lante a esg@ison aneé d'imposition 1985 en
$9,704.50 for interest paid on the unpaid balance  vertu de l'art. 111 de la Loi. L’appelante a par la
of the levy and legal expenses of $3,766 incurred  suite, dans sea diimposition 1989, etiuit la
for representation in respect of the over-quota somme de 9 70450Qré d'ingérét verg sur le
levy. solde impag’'de la taxe et la somme de 3 768 $ °
titre de frais judiciaires aux fins de repentation
touchant la taxe sureppassement de quota.

The appellant was reassessed in respect of its L'appelante a fait I'objeta’I'egard des am®s
1985, 1988, and 1989 taxation years by Notices of  d’imposition 1985, 1988 et 1989, de nouvelles
Reassessment, dated November 14, 1991, which  cotisations qui kté agigriifiées par avis des’
disallowed the deduction of the over-quota levy, du 14 novembre 1991 et qui lui refusaient la
loss carry back, interest and legal expenses. Theedudion de la taxe suepdassement de quota, le
appellant appealed to the Tax Court of Canada, report de la perte surdes ardrieures et la
where the parties agreed that the deductibility of eduttion des frais d'ietéts et des frais judi-
the loss carry back, interest, and legal expenses ciaires. L'appelante aeintgpel” devant la
depended upon the deductibility of the over-quota  Cour canadienne det/'mipés parties ont con-
levy. The Tax Court held that the over-quota levy  venu quedadtibilitt du report de la perte, des
was deductible as a business expense and that this  frasétinet des frais judiciairegpéndait de
deduction was not prohibited by s. 18()6f the la dductibilit de la taxe sur epassement de
Act, which prevents taxpayers from deducting pay-  quota. La Cour deotienpdnclu que la taxe sur
ments made on account of capital. The Minister of epatsement de quotdait dductiblea’ titre de
National Revenue (the “Minister”) appealed this epdhse d’entreprise et que cetézluiCtion né&tait
decision to the Federal Court of Appeal, which  pas interdite par I'al. §)8d&) la Loi qui emp-
allowed the appeal and held that the over-quota  che les contribuablesldee dies paiements °
levy was not deductible. The appellant now titre de capital. Le ministre du Revenu national a
appeals from that decision to this Court. interjappel devant la Cour d’'appeldrale, qui
a accueilli I'appel et conclu que la taxe sepds-
sement de quota etait pas dductible. L'appe-
lante se pourvoit contre cetteaiSion devant notre
Cour.
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lll. Relevant Statutory Provisions

Natural Products Marketing (BC) Act, R.S.B.C.
1979, c. 296

Natural Products Marketing (BC) Act, R.S.B.C.
1979, ch. 296

lll. Les textemiSlatifs pertinents

29

[TRADUCTION]

12. (1) The Lieutenant Governor in Council may, in
accordance with section 2, provide for the establishment
of a marketing board to administer, under the supervi-
sion of the Provincial board, regulations for the market-
ing of a regulated product.

13. (1) Without limiting the generality of other provi-
sions of this Act, the Lieutenant Governor in Council
may vest in a marketing board or commission any or all
of the following powers:

(k) to fix and collect levies or charges from designated
persons engaged in the production or marketing of
the whole or part of a regulated product and for that
purpose to classify those persons into groups and fix
the levies or charges payable by the members of the
different groups in different amounts, and to use
those levies or charges and other money and licence
fees received by the commission

@
(ii)

to carry out the purposes of the scheme;

to pay the expenses of the marketing board or
commission;

(i) to pay costs and losses incurred in marketing a
regulated product;

(iv) to equalize or adjust returns received by pro-
ducers of regulated products during the periods
the marketing board or commission may deter-
mine; and

(v) to set aside reserves for the purposes referred to
in this paragraph;

20. (1) Every person who fails to comply with this

12. (1) Le lieutenant-gouverneur en conseil peut, con-
diment a’ I'article 2, pevoir I'eétablissement d’un
office de commercialisatioe chadgiinistrer, sous
la surveillance duecpnoitincial, la eglementation

de la commercialisation d’'un proégiemeng.

13. (1) Sans que soit limgg la pore ¢grérale des

autres dispositions deetenpe” loi, le lieutenant-
gouverneur en conseil peut investir un office ou une

commission des pouvoirs:

k) de fixer des taxes oelBe®pEnts et de les per-
cevoir de persasigEds se livrana la produc-
tioa Bucommercialisation de la totalibu d’'une
partie d’'un predlgtént”et,a cette fin, de clas-
ser ces personnes en groupes et de fixer les montants
des taxesetav@ments payables par les membres
de chaque groupe et d'utiliser ces ta@i&geou pr’
ments ainsi que les autres sommes ou droits de
licence reus

0]
(i) pour acquitterepEnsks;

pour appliquerdient;

(iii) pour acquitter les frais et me=titant de la
commercialisation d’'un prodeglement;

(iv) pour assurer une meillepaetiion ou la
eréquiation des revenus g’ par les produc-

teurs de prodettenméngs pendant les
pfiodes qui peuverdtfe dtermirées;

(v) peer dés eServes aux fins mentioeas
dans leg=ént aliea;

20. (1) Toute personne qui ne se conforme @da °

Act or the regulations or an order, rule, determination or esgmfe loi, aueglement owa une ordonnanceegle,
decision made by the Provincial board or a marketing eterdiination ou eision prise par I'office provincial

board or commission or made by virtue of a power exer-
cisable under the federal Act, is liable on conviction, to
a fine of not less than $100 and not more than $500 or

ou par un office ou une commission de commercialisa-
tion ou prise en vertu d’'un pouvoir qatrpeexere”
soagifee de la loiddérale, est passible, sueda-
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British Columbia Egg Marketing Scheme, 1967,
B.C. Reg. 173/67

to imprisonment not exceeding 6 months or to both a
fine and imprisonment.

ration de culpaliline amende minimale de 100 $
et maximale de 500 $ ou d’'un emprisonnement maximal

de 6 mois, ou d’une amende et d’'un emprisonnement.

British Columbia Egg Marketing Scheme, 1967,
B.C. Reg. 173/67

[TRADUCTION]

to promote, regulate and control the production,
transportation, packing, storing and marketing, or
any of them, of the regulated product, including the
prohibition of such production, transportation, pack-
ing, storing and marketing, or any of them, in whole
or in part, and without limiting the generality of the

foregoing shall have the following authority:

(v) to make orders fixing, imposing and collecting
levies or charges from registered producers
engaged in the marketing of any category of the
regulated product, and for such purposes to
classify registered producers into groups and to
fix the levies or charges payable by the mem-
bers of the different groups in different
amounts, and to use such levies or charges for
the board’s purposes, including the creation of
reserves and the payment of expenses and losses
resulting from the sale or disposal of regulated
product and the equalization or adjustment
among registered producers of moneys realized
from the sale thereof during such period or peri-
ods of time as the board may determine.

37 The board shall have authority within the Province37 L'office a le pouvoir, dans les limites de la province,

de promouvoiregiementer et de cooter la
production, le transport, le conditionnement, I'entre-
posage et la commercialisation du peghuit r”
reeptcompris le pouvoir d’enedigter en tout ou

en partie I'interdiction, et notamment le pouvoir:

v) de prendre des ordonnances touchant la fixation
et l'imposition de taxeseBwegments et leur
perception de producteurs ewagidivrant’
la commercialisation de tcegerisatdu pro-
aéglernent” et,a ces fins, de classer ces per-
sonnes en groupes et de fixer les divers montants

des taxes oelepements payables par les
membres deserdsf'groupes et d’employer
ces taxesetdvpments’son profit, y compris
ealfoorde eserves et le paiement des frais et
persaltant de la vente ou de latiation du
prodagtarmeng” ainsi que la meilleureeparti-
tion eséigpation, entre les producteurs enre-
egsstdes sommes ees de la vente du produit
durant toetieqe qu’elle peuteterminer.

British Columbia Egg Marketing Board Standing
Order (Rev. Jan. 1989)

British Columbia Egg Marketing Board Standing
Order (rév. janvier 1989)

[TRADUCTION]

SECTION 6 ARTICLE 6

LEVIES AND FEES

(@) Levy — A levy (the provincial levy) is hereby

imposed on each Registered Producer of an amount
per dozen from time to time fixed by the Board, on
the number of dozens of eggs marketed by him
excluding any eggs, if any, marketed by him in
interprovincial and export trade.

(b) Levy-Layers — A levy is hereby imposed on each

Registered Producer of an amount from time to time
fixed by the Board for each layer which may be kept

TAXES ET DROITS

dpxe — llest par les @msentes imp@&sa chaque pro-

ducteur epregisttaxe (taxe provinciale) d'un
certain montant par douzaine, que fixera da temps °
autre I'Office, sur le nombre de douzaines d'ceufs
commeregligar lui,a’ I'exception des ceufs, s'il

en est, degtinll marahinterprovincial ou interna-
tional.

b) Taxe sur les pondeuses — Il est pasdesepr’

impogiaque producteur enregéstrhe taxe d'un
certain montant que fixera deatemips I'Office



[1999] 3 R.C.S. Le juge lacobucci 823

65302 BRITISH COLUMBIA LTD.C. CANADA

pour chaque pondeuse que garde un producteur enre-
gist'pendant unegpiode, moins:

or maintained by the Registered Producer for a
period less:

(i) The aggregate amount for that period fixed by
the Board as the levy payable per dozen in
respect of eggs marketed by him in
intraprovincial trade, and:

(i) If applicable, the amount for that period fixed
by the Canadian Egg Marketing Agency as the
federal levy payable per dozen in respect of
eggs marketed by him in interprovincial and
export trade.

(e) Over-Quota Levy — A levy is hereby imposed in
the amount of $0.08 (eight cents) per day in respect
of each layer kept or maintained by a Registered
Producer or Commercial Hatching Egg Producer at
any time in excess of the number of layers which
may be kept or maintained by that Registered Pro-
ducer or Commercial Hatching Egg Producer for the
period in question. The levy shall be calculated and
payable for the entire period for which excess layers
are kept or maintained until such date as it is estab-
lished to the Board’s satisfaction that the excess lay-
ers have been disposed of by the Registered Pro-
ducer or Commercial Hatching Egg Producer.

(i) le montant total que fixera I'Office comme taxe
payable pour eettale par douzaine d’'ceufs
commeraaligar lui sur le marehinterprovin-
cial et:

(i) le eaddant, le montant que I'Office canadien

de commercialisation des ceufs fixera comme

texirtile payable pour cettendde par dou-

zaine d'ceufs commeesigha’ lui sur le mar-
oh’interprovincial ou international.

e) Taxe spadSement de quota — Il est par les pr’

sentes dmypes taxe d’'un montant de 8 (huit)

cents parajdiggard de chaque pondeuse que
garde un producteur earegigtroducteur com-
mercial d’ceufs egstihincubation et qui soif”
n’'importe quel moment en sus du nombre de pondeu-
ses qu'il est aufoasoir pendant lagsiode en
guestion. La taxe eseealtyayable pour toute

eriogé pendant laquelle les pondeuse&éanfaires

sorggmdsqua la date o’il estétablia la satis-

faction de I'Office que le producteur enoegistr”

producteur commercial d’'ceués deliticuba-
tion s’en eftitd”

Income Tax Act, R.S.C., 1985, c. 1 (5th Supp.) Loi de I'impdt sur le revenu, L.R.C. (1985), ch. 1

(5¢ suppl.)

9. (1) Subject to this Part, a taxpayer's income for a 9. (1) Sous eServe des autres dispositions de k pr’
taxation year from a business or property is the taxpay- sente partie, le revenu qu'un contribuable tire d'une
er’s profit from that business or property for that year. entreprise ou d'un bien pour eeeddmposition est

le béréfice qu'il en tire pour cette aaa’

18. (1) In computing the income of a taxpayer from a 18. (1) Dans le calcul du revenu du contribuable tir’
business or property no deduction shall be made in d’'une entreprise ou d’'un beémlests suivants ne
respect of sont paseductibles:

(@) an outlay or expense except to the extent that it a) les dpenses, sauf dans la mesuueeties onteté
was made or incurred by the taxpayer for the purpose engagi effecees par le contribuable en vue de
of gaining or producing income from the business or tirer un revenu de I'entreprise ou du bien;
property;

(b) an outlay, loss or replacement of capital, a pay- b) une @&pense en capital, une perte en capital ou un
ment on account of capital or an allowance in respect remplacement de capital, un paittresde ‘capi-

of depreciation, obsolescence or depletion except as tal ou une provision pour amortissestEtntjed”

expressly permitted by this Part; epuisement, sauf ce qui est expeassht permis
par la pgsente patrtie;
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67. In computing income, no deduction shall be made 67. Dans le calcul du revenu, aucuneddttion ne
in respect of an outlay or expense in respect of which  @teetféite relativemera Une épensea’l'egard de

any amount is otherwise deductible under this Act, laquelle une sommedestitle par ailleurs en vertu
except to the extent that the outlay or expense was rea- desknpe’loi, sauf dans la mesureaeite épense
sonable in the circumstances. etait raisonnable dans les circonstances.
IV. Judicial History IV. Les dcisions amfieures
A. Tax Court of Canada, [1995] 2 C.T.C. 2294 Ala Cour canadienne de I'imp0t, [1995] A.C.I.
n° 81 (QL)
Lamarre J.T.C.C. noted that tiNatural Prod- Le juge Lamarre note que Matural Products

ucts Marketing (BC) Act drew a distinction Marketing (BC) Act établit une distinction entre les
between the Board's powers to fix and collect pouvoirs de I'Office de fixer et d'imposer des
levies and charges (s. 13) and the power to impose  taxes (art. 13) et le pouvoir d'infligenaiit¢ p”
a penalty (s. 20). Further, when dealing with simi-  (art. 20). Elle souligne que la Coemsudti
lar legislation inReference re Agricultural Prod-  Canada, se pronoant sur une loi similaire dans le
ucts Marketing Act, [1978] 2 S.C.R. 1198, the Renvoi relatif a la Loi sur I'organisation du mar-
Supreme Court of Canada mentioned that the puiché des produits agricoles, [1978] 2 R.C.S. 1198, a
pose of the levies was to fund the boards and to  memtigue” les redevances avaient pour objet
provide for surplus removal of over-quota produc-  de financer les offices et d’assacelidiment de
tion. Laskin C.J. said the levies could be regarded la producti@dentdire. Le juge en chef Laskin
as a “fee for services”. In light of these considera- a dit que les contributionseparsés peuvent
tions, Lamarre J.T.C.C. concluded that the levyetre tonsidiées comme des «honoraires pour ser-
imposed by the Board under s. 6(e) of the Standing  vices rendus». Compte tenu de cesatonsjd”
Order was not a penalty. Such levies are not le juge Lamarre conclut que la taxeeirepos’
assessed as a punishment imposed by statute as a  vertu de I'al. 6e) de I'ordonnance n’est pas une
consequence of the commission of an offence, butenal§, car elle est impeg non pas titre de
are instead an additional cost to a producer of car-  punitiemuprpar une loi comme catgience
rying on his or her business. In Lamarre J.T.C.C.'s de laepatpn d'une infraction, mais phit”
view, both the regular and the over-quota levies = comme wht additionnel pour le producteur
can be characterized as “fees for services”. Simply  dans I'exploitation de son entreprise. Selon le juge
because the levy resulted in a loss to the appellant  Lamarre, tant la taxe ordinaire que la taxe sur
in 1988 is not proof that the Standing Order was epatsement de quota peuvegire” qualifées
penalizing in the legal sense. d'«honoraires pour services rendus». Le simple
fait que I'imposition de la taxe ait causine perte
a I'appelante en 1988 n’est pas la preuve que l'or-
donnance est, au sens juridique de l'expression,
pénalisante.

Even if the levy could be described as a penalty, Méme si la taxe pouvadttre considfée comme
Lamarre J.T.C.C. concluded that it could still be  uaegh, le juge Lamarre conclut qu’elle pour-
deductible as a business expense pursuant to rait esfcera&fductiblea titre de épense d'en-

s. 18(1)6) of the Act. Inlmperial Qil Ltd. v. Min-  treprise en vertu de I'al. 18@) de la Loi. Dans

ister of National Revenue, [1947] Ex. C.R. 527, a Imperial Oil Ltd. c. Minister of National Revenue,
payment of damages and legal costs by the tax- [1947] R.CEd&27, la Cour de Echiquier a

payer company to the owners of a vessel sunk ina  conclu que le montargrpdgmmages-iaéts
collision with one of the taxpayer company’s ves- et en frais juridiques par la compagnie contribua-
sels was held to be deductible on the grounds that  ble aux giegq@$ d’'un bateau caulpar suite
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collisions were an “ordinary risk of the marine  d'une collision avec un des bateaux de la compa-
operations part of the appellant's business and gnie contribedbiie dductible parce que les
really incidental to it” (p. 539). Likewise, iliNT  collisionsétaient fRADUCTION] «un risque normal
Canada Inc. v. The Queen, [1988] 2 C.T.C. 91 et ordinaire du volet desigiions maritimes de
(F.C.T.D.), andDay & Ross Ltd. v. The Queen, [I'entreprise de I'appelante etetdit en fait acces-
[1977] 1 F.C. 780 (T.D.), fines relating to trucking  soire» (p. 539). Reney"dans les affaireENT
regulations were held to be deductible according t€Canada Inc. c. La Reine, [1988] 2 C.T.C. 91 (C.F.
a two-part test. The first part of the test asks ™ irst.), etDay & Ross Ltd. c. La Reine, [1977] 1
whether the payment of the fines was an outlay for  C.F. 780irf§t.), la cour a conclu que des
the purpose of producing income, pursuant to  amendes é@@pa®us leagime de eéglements de
s. 18(1)&4). The second part of the test asks camionregerit @éductibles en vertu d'un cri-
whether public policy considerations preclude ereta deux volets. Le premier volet pose la ques-
deductibility. tion de savoir si le paiement des amendes consti-
tuait une sommeeabourge en vue de produire un
revenu, conforramenta I'al. 18(1)). Le deuxéme
volet, celle de savoir si des coreidfions d’'ordre
public excluent la éductibilité.

Lamarre J.T.C.C. concluded that the over-quota Le juge Lamarre conclut que la taxe sepds- 32

levy at issue “resulted from the day-to-day opera-  sement de quesaltaif des ogrations journa-
tion of egg production business and was incurred eresi'de I'entreprise de production d'ceufs et cons-
as a risky but necessary expense” (p. 2306). In her  tituait wem@endé risqeggé mais acessaire»
view, over-quota egg production was no more an  (par. RXon avis, la production egdéentaire
outrageous violation of public policy than the stat-  d’ceufs n’est pas plus un oattag&rét public
utory infractions at issue iDay & Ross, supra, que la violation des lois en cause dans les affaires
and TNT, supra. The fact that the outlay did not Day & Ross et TNT, précittes. Le fait que la
result in income but rather caused a loss in the yeaepernte n'a pas doarieua un revenu mais a plu-

it was assessed did not prevent it from beingot ofcasiona’une perte dans I'aga’a elle aeté
deductible, as it is the purpose of the expenditure iewo®E 'empthe pas dfre ddductible, puis-
that must be assessdebyal Trust Co. v. M.N.R,  que c’est le but de laegense qui doietie Evallg:

57 D.T.C. 1055 (Ex. Ct.). Royal Trust Co. c. M.N.R,, 57 D.T.C. 1055 (C. de

I'E.).

Lamarre J.T.C.C. also dismissed the argument Le juge Lamarre rejette aussi I'argument selor®
that the over-quota levy was in fact an outlay on  lequel la taxeepasdément de quota est en fait
account of capital, the deduction of which would  urepeatisea titre de capital dont laeduction
be prohibited by s. 18(1)) of the Act. It did not  serait interdite par I'al. 18§1)de la Loi. La taxe
bring into existence an advantage of enduring ben-  n’a pa®dieura 'avantage d'un éréfice dura-
efit or provide an enduring advantage for the trade.  ble ni pragniravantage durable au commerce.

It was a recurrent expense likely to happen occa- |l s'agissait dejpendé eCurrente qui est sus-

sionally in the egg production business. Nor was  ceptible depséer'de temps autre dans I'ex-

the over-quota levy an expenditure to preserve a  ploitation d’'une entreprise de production d'ceufs.

capital asset, i.e., the quota. There is only a possi- La taxeepassEment de quotaetdit pas non

bility that a registered producer might lose its  plus un paiement destprogger unelément

licence if the levy was not paid and in fact only  d'actif, cadtire le quota. Le producteur enre-

once in the past was a producer’s quota suspended e gistpeut perdre sa licence que s'il nacquitte

by the Board. pas la taxe, et en fait, I'Office a suspendu une seule
fois le quota d’'un producteur.
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Lamarre J.T.C.C. allowed the appeal with costs. Le juge Lamarre a accueilli I'appel aveepdns.

B. Federal Court of Appeal, [1998] 1 C.T.C. 131 BlLa Cour dappel fédérale, [1997] A.C.F.
n°o 1544 (QL)

Desjardins J.A., for the court, held that regard- Selon le juge Desjardins au nom de la Cour
less of whether the levy is characterized as a pen-  d'appel, peu importe guwdelerpent soit ou
alty or not, it is imposed in order to carry out the  non quadi gnali€, il aétt impo& pour gali-
purpose of the Scheme, which is the orderly pro-  ser I'objectiegimé, qui est la productioegi-
duction of eggs in British Columbia. Further, Des- erdi’ d’ceufs en Colombie-Britannique. Le juge
jardins J.A. noted that the Federal Court of Appeal = Desjardins note en outre que la Cour dtéppel f’
had previously held that business is to be carried  radgasstite qu’'une entreprise datre exploi-
on without any infraction of the lawAmway of  tée sans enfreindre la Idimway of Canada Ltd. c.
Canada Ltd. v. M.N.R. (1996), 193 N.R. 381. In M.RN. (1996), 193 N.R. 381. En l'espe, I'appe-
the instant case, the appellant could have carried lante aurait pu exploiter son entrepdea de fa,
on his business in such a way as to avoid the oveeviter” la production exalentairea” laquelle elle
guota production it intentionally pursued. s'est di@rintentionnellement.

Desjardins J.A. also held that there is a strong Le juge Desjardins conclut aussi qu'un argu-
public policy argument precluding the appellant ment d'ordre pubks tonvaincant eneghe
from claiming the levy as a business expense. She  l'appelantectlmer le @levement comme

stated, at p. 132: epense d’exploitation. Elle dit au par. 5:

It is clearly inconsistent with the purpose of such a mar- Il est manifestement coati&itgectif du plan de

keting scheme if producers are able to take action simi- commercialisation de permettre aux producteurs de se
lar to that of the respondent and successfully claim as lavides” activits semblablea Celles de l'intinee et

business expenses levies encountered in excess of per- les autorisereersuémer comme e@penses d’ex-

missible allotments. ploitation lesgdévements qui leur sont impEssur les

dépassements de contingents admissibles.

Desjardins J.A. allowed the appeal with costs, Le juge Desjardins a accueilli I'appel avec
set aside the Tax Court’s decision, and dismissedepess, infirne"la dcision de la Cour canadienne
the appellant’'s appeal of the Minister's assess- de tingbreje¢ I'appel de I'appelante concer-
ments for the taxation years 1985, 1988 and 1989. nant les cotisations du ministre pouedss ann’

d’'imposition 1985, 1988 et 1989.

V. Issues V. Les questions en litige

1. What is the proper approach to the deduction of. Comment faut-l aborder la eduction
fines, penalties and statutory levies from d’amendesedalis et de redevances d’ori-
income under the Act? gineedislative dans le calcul du revenu en

vertu de la Loi?

2. If statutory levies are deductible under 2. Si des redevances d'origgiglative sont
s. 18(1)&) of the Act, is the levy here more edlictibles en vertu de l'al. 18é))de la Loi,

properly characterized as a capital outlay or la redevance émmmsl'esple peut-elletire
loss, the deduction of which is prohibited by quakfide épense ou de perte en capital, dont
s. 18(1)b) of the Act? la @tuction est interdite par I'al. 18{))de la

Loi?
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VI. Analysis
A. Section 18(1)(a) of the Income Tax Act

(1) The Concept of Profit in Section 18@)(

VI. L'analyse

A. L'alinéa 18(1)a) de la Loi de I'impdt sur le

revenu

(1) La notion de bréficea l'al. 18(1p)

The central question in this appeal is whether an La question centrale dans leepent pourvoi est 39
over-quota levy may be deducted as a business de savoir si une redevanee jpopospasse-
expense from a taxpayer’s business income. It has  ment de quotrpediiiite du revenu d’entre-
been argued that the levy was non-deductible prise du contribaditle de épenses d’entre-
because it was an “avoidable” fine or penalty. For  prise. On a soutenu que la redeetaitepas’
the reasons | give below, the characterization of edudtible parce qu'il s’agissait d'une amende ou
the levy as a “fine or penalty” is of no conse- englig «@vitable». Pour les motifs expsti-des-
guence, because in my view, the income tax sys- sous, la e@atth de la redevance comme
tem does not distinguish among levies, fines and «amenderalig» n'a pas d'importance puis-
penalties. If the expense is incurred for the purpose  ajo®n avis, leagime fiscal ne fait pas de dis-
of earning business income, it is deductible. Sec-  tinction entre les redevances, les amendes et les
tion 9(1) of the Act provides that a taxpayer’s busi- engli€s. Si la dpense est faite en vue de tirer un
ness income for the tax year is the profit from that  revenu de I'entreprise, elkdastidle. Le para-
business. It is well established that the concept of  graphe 9(1) de la Loi dispose que le revenu d’en-

profit found in s. 9(1) authorizes the deduction of

business expenses, as profit is inherently a net con-
cept, and such deductions are allowed under s. 9(1)

to the extent that they are consistent with “well
accepted principles of business (or accounting
practice” or “well accepted principles of commer-
cial trading”: Symes v. Canada, [1993] 4 S.C.R.
695, at p. 723. These expenses may nonetheless
prohibited by the limiting provisions found in

s. 18(1), although many of these provisions are

also consistent with well accepted principles of

business practice. The present appeal concerns the

language of s. 18(13), which provides that, in

computing taxable business income, no deduction

may be made in respect of

an outlay or expense except to the extent that it wa

treprise d’un contribuable pour uge @dimpo-
sition eseck qu'il tire de cette entreprise. |l
esetzibh que la notion dedpéfice vi€e au
par. 9(1) autorisedaction de epenses d’'entre-
prise, puisqeedéide est en soi uresultat net,
et que de tedldsictions sont autoBss en vertu
du par. 9(1) dans la mesuteefles sont con-
be
courante des affaires (ou comptable)» ou aux
«principes bien reconnus des affaires commer-
cial&ymes c. Canada, [1993] 4 R.C.S. 695 °
la p. 723duaiodn de cesepenses peutean-
moinstre interdite par les dispositions limitatives
du par. 18&ierai bon nombre de ces disposi-
tions correspondent-elles aussi aux principes bien
reconnus de la pratique courante des affaires. Le
présent pourvoi porte sur le libeltde I'al. 18(13),
qui prévoit que, dans le calcul du revenu d’'entre-
prise imposable, ne sont pasddctibles

)

s elesndes, sauf dans la mesueeties onteté enga-

made or incurred by the taxpayer for the purpose of eesgu effecegs par le contribuable en vue de tirer un

gaining or producing income from the business or prop-

erty.

The majority of this Court inSymes, supra, at
p. 736, stated:

revenu de 'entreprise ou du bien.

Dans I'aret Symes, précité, a la p. 736, la majoet”
dit:

... no test has been proposed which improves upon ar..on n'a propos aucun crigre qui araliorerait ou

which substantially modifies a test derived directly from

modifierait sensiblement ereaéposant directement

formes aux «principes bien reconnus de la pratique
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the language of s. 18(B)( The analytical trail leads sur le libeltle I'al. 18(13). L'analyse nous raenea la

back to its source, and | simply ask the following: did source, et je peux simplement me poser la question sui-

the appellant incur [the impugned] expenses for the pur- vante: I'appelante a-t-elle fegdglis en cause] en

pose of gaining or producing income from a business? vue de tirer un revenu de l'entreprise ou de faire pro-
duire un revenw l'entreprise?

To rephrase this language in the context of the pre-  Refeamidhs le contexte de leepente egre,
sent appeal, the question to ask is: did the appellant  la quasBenposer est la suivante: I'appelante
incur the over-quota levy for the purpose of gain-  a-t-elle encouru la taxeegassément de quota
ing or producing income from its business? en vue de tirer un revenu de son entreprise?

On its face, | would answer this question in the A premire vue, je epondraisa’cette question
affirmative. | agree with Lamarre J.T.C.C,, in the  par l'affirmative. Je suis d'accord avec le juge
Tax Court, that the levy was incurred as part of the = Lamarre de la Cour canadienne de pgiomp”
appellant’s day-to-day operations. The decision to  reatenaue la taxe esultait des ogrations
produce over-quota was a business decision made jengwmlie 'entreprise de I'appelante. lexid”
in order to realize income. The appellant deliber-  sion de produire awddglguotastait une dci-
ately produced over-quota in order to maintain its ~ sion commerciale prise dans le but de tirer un
major customer, who was then expanding in the revenu. L’appelante a intentionnellement produit
area, until it could purchase additional quota at plus que ce lui permettait son quota afin de conser-
what it thought was an affordable price. ver son principal client, qui s’agrandissait dans la

région, en attendant de pouvoir acheter des quotas
suppEmentairesa“un prix qu'elle jugeait aborda-
ble.

However, the respondent urges this Court to fol- L’intimee invite toutefois notre Couar suivre la
low Lord Sterndale’s distinction between “a loss  distinctatablie par Lord Sterndale entrerj-
connected with the business” and “a fine imposedUCTION] «une perte ayant un rapport avec l'entre-
upon the company personallyCommissioners of  prise» et «une amende impesi la soctte person-
Inland Revenue v. Alexander von Glehn & Co.,,  nellement»:Commissioners of Inland Revenue c.
[1920] 2 K.B. 553 (C.A.). The argument is that theAlexander von Glehn & Co., [1920] 2 K.B. 553
nature of the sanction is such that it is more prop-  (C.A.). Selon cet argument, la nature de la sanction
erly viewed as attaching to the business entity est telle qu'on peut la percevoir comme visant
itself rather than to the business of the enfitgx-  davantage la soett commerciale elle-ame que
ander von Glehn has been followed in other com-  le commerce de laetodi’arrét Alexander von
mon law jurisdictions: se®obinson v. Commis-  Glehn aété suivi dans d’autres ressorts de common
sioner of Inland Revenue, [1965] N.Z.L.R. 246 law: voirRobinson c. Commissioner of Inland
(S.C.); Herald and Weekly Times v. Federal Com-  Revenue, [1965] N.Z.L.R. 246 (S.C.)Herald and
missioner of Taxation (1932), 2 A.T.D. 169 (H.C. Weekly Timesc. Federal Commissioner of Taxation
Austl.); Mayne Nickless Ltd v. Federal Commiss  (1932), 2 A.T.D. 169 (H.C. Austl.);Mayne
sioner of Taxation (1984), 71 F.L.R. 168 (Vic. Sup. Nickless Ltd c. Federal Commissioner of Taxation
Ct). (1984), 71 F.L.R. 168 (C.S. Vict.).

| do not find these cases helpful to the present Ces dcisions ne me paraissent pas utdefa’
appeal given the differences in the applicable taxa-esolttion du pe&ent pourvoi en raison des diff’
tion statutes. According to Lord Sterndalefliex-  rences entre les lois fiscales applicables. Selon
ander von Glehn, supra, three rules of théncome  Lord Sterndale dans I'at’Alexander von Glehn,
Tax Act, 1842, governed the deductibility of the qmité, trois egles de Income Tax Act, 1842
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fine at issue in that case. The third rule that heegissaient la eductibilitt de I'amende en cause.
cited provided (at p. 563): La trogsne egle cige par lui disait cecia(la
p. 563):

In estimating the balance of the profits or gains to be TRAQUCTION] Pour I'estimation du solde detgfices

chargel . .. no sum shall be set against or deducted ou des gains assujettis [. . .] eEgptté ou eduite

from . . .such profits or gains, for any disbursements or de easfibés ou de ces gains, pour quelgeealirs

expenses whatever, not being money wholly and exclu- epartse que ce soit, aucune somme qui ne soit totale-

sively laid out or expended for the purposes of such ment et exclusiveetenirgde ou @épense aux fins

trade, manufacture, adventure, or concern, or of such de ce commerce,aeti@blistement, de cette entre-

profession, employment, or vocation. [Emphasis added.] prise ou de ce projet, ou de cette profession, de cet
emploi ou de ce mtier. [Je souligne.]

All three members of the Court of Appeal agreed Les trois juges de la Cour d'appel oatoestiia”

that the penalty at issue was not wholly and exclu- engli# en cause n'avait pasté” totalement et

sively laid out or expended for the purposes of exclusivemembui®e ou @épense aux fins du

trade or, what amounts to the same thing, that the ~ commerce ou, ce qui revieetmay gqoe les

penalties were not expenditures necessary to earrenaligs nétaient pas desegenses ecessaires

the profits (at pp. 565-66, 569 and 573). I'obtention deéfiCes (aux pp. 565, 566, 569 et
573).

I note that the New Zealand and Australian Je note que lesedisions r0-Zlandaises et aus- 43

cases cited by the respondent dealt with similarly  traliennesscppar l'intinee portent sur des lois
worded taxation statutes to that at issudliexan-  fiscales dont la formulation s’apparemteelle qui
der von Glehn. Canada’sincome War Tax Act, aétt examiee dans l'aef Alexander von Glehn.
R.S.C. 1927, c. 97, s. &( also prohibited the  Au Canada, lai de I'impdt de guerre sur le
deduction of expenses not “wholly, exclusively revenu, S.R.C. 1927, ch. 97, alaf interdisait elle
and necessarily laid out or expended for the pur-  aussedadtion de edpenses qui n’avaient pas
pose of earning the income”. However, in 1948eté «totalement, exclusivement etaessairement
this section was replaced with the precursor to our  faites en vue de la production du revenu». Toute-
current s. 18(1) of the Act, dropping the lan-  fois, en 1948, cette dispositiett aemplaee par
guage of “wholly, exclusively and necessarily laid  une versioerantfea I'actuel al. 18(13) de la
out or expended”. As this Court affirmed3ames, Loi, qui ne comportait plus les mots «totalement,
at p. 732, exclusivement eecéssairement faites». Comme
I'affirme notre Cour dan§ymes, a la p. 732,

the current wording of s. 18(H)(is sufficient justifica- le libel”actuel de I'al. 18(3) suffit & justifier le point

tion for the view that Parliament acted to amend its de vue que le Parlementedé préec modification de
predecessor section in such a way as to broaden the I'ancien articlelaair les @ductions au titre des
scope for business expense deductibility. epetises d’entreprise.

In my view, following case law interpreting stat- A mon avis, suivre la jurisprudence qui a intet@r”
utes that employed similarly restrictive language as  des loisdédmltie fagn aussi restrictive que
our Income War Tax Act would be to ignore the  notreoi de I'impdt de guerre sur le revenu, ce
clear intention exhibited by Parliament since 1948  serait ignorer l'intention claire memifest’le
to broaden the scope of deductible business Parlement depuis 1648gid’ la porte des
expenses. Indeed, iMayne Nickless, supra, the  dpenses d’entrepriseeductibles. En fait, dans
Supreme Court of Victoria declined to consider  BaNayne Nickless, précité, la Cour summe de
Canadian case law, stating at p. 183 that it was not  Victoria &rdfesaminer la jurisprudence cana-
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of any great assistance given the different legisla-  dienne disémtp. 183 qu’elle ®fait pas &S
tion involved. utile en raison des difénces entre les textes
legislatifs.

The respondent also asks this Court to follow L'intimee demande aussinotre Cour de suivre
the Federal Court of Appeal’s decisionAmway, I'arrét de la Cour d'appektéraleAmway, précite.
supra. The central issue itnmway was also the  Dans cet air” concernant la etluctibilité
deductibility of fines and penalties pursuant to  d'amendes etedaligs sous leagime de l'al.

s. 18(1)&) of the Act. Strayer J.A. held, for the  18&fiYe la Loi, le juge Strayer dit, au nom de la
court, that “one legitimate test of whether fines  cour, que «poetermiiner si des amendes
should be deductible as a business expense is that  dewtmerfductiblesa’titre de épenses d’en-

of avoidability of the offences” (p. 389). In support  treprise, il faut se demander si les infractions
of this proposition, Strayer J.A. citellexander  étaientevitables» (p. 389)A I'appui de ce prin-

von Glehn, supra, Imperial Qil, supra, Day & cipe, il cite les dtisionsAlexander von Glehn,

Ross, supra, and TNT, supra. Imperial Oil, Day & Ross et TNT, précitées.

| have already mentioned why | do not find Jai déja indigué pourquoi j'estime que |'ast”
Alexander von Glehn, helpful in the context of our Alexander von Glehn n'est pas utile dans le con-
current Act. For similar reasons, | would decline to texte de notre loi actuelle. Des motifs similaires
follow Imperial Qil. In that case, Thorson P. held me portentné pas tenir compte de latr”
that the damages and costs associated with a neglinperial Oil. Dans cette affaire, le gsident Thor-
gence action against the taxpayer were properly  son a conclu que les domneagsseintés frais
deducted as business expenses where “the nature relatifise “action en egligence avaientté
of the operations is such that the risk of negligenceedud$a bon droit comme apenses d’entreprise
on the part of the taxpayer’s servants in the course  parcerRMRULTION] «la nature des a@pations
of their duties or employment is really incidental  est telle que le risquegl®erice de la part des
to such operations” (p. 546 (emphasis added)). ereplad contribuable dans le cours de leurs
However, Imperial Oil concerned the application  fonctions ou de leur emploi esdternent acces-
of thelncome War Tax Act which, as | have already  soigede telles ogrations» (p. 546 (je souligne)).
outlined, required that an expense be “wholly, Leatmperial Oil portait toutefois sur I'applica-
exclusively and necessarily” made for the purpose  tion dsilade I'impdt de guerre sur le revenu
of earning income. Thorson P.'s statement, at qui, comme je le dis plus haut, exigeait que la
p. 546, must therefore be understood in context: epedSe soit «totalement, exclusivement extes-
sairement» faite en vue de produire un revenu.
L'observation du pSident Thorsona la p. 546,
doit par consguentetre comprise dans son con-
texte:

Where income is earned from certain operations, as itTRADUCTION] Lorsque le revenu est ¢irde certaines
was by the appellant from its marine operations, all the erains, comme cela s’est produit dans le cas des
expenses wholly, exclusively and necessarily incidental erains maritimes de I'appelante, toutes legetises
to such operations must be deducted as the total cost totalement, exclusiveraeessdirement accessoires
thereof in order that the amount of the profits or gainsa ces oprations doivengfre &duitesa'titre de caf total
from such operations that are to be assessed may be deecaon pour que le montant desndfices ou
computed. Such cost includes not only all the ordinary des gadssdier ces arations qui feront I'objet d’'une
operations costs but also all moneys paid in discharge of cotisation puiessalcud’ De tels cofs comprennent
the liabilities normally incurred in the operations. When non seulement tousues dexploitation ordinaires,
the nature of the operations is such that the risk of negli- mais aussi les sommes pets s’acquitter de la res-
gence on the part of the taxpayer’s servants in the course poesabilitialement engag au cours des efs-

of their duties or employment is really incidental to such tions. Dans ces cas, la naturerdesnspést telle que
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operations, as was the fact in the present case, with its le risqegldence de la part des empisydu con-
consequential liability to pay damages and costs, then tribuable dans le cours de leurs fonctions ou de leur
the amount of such damages and costs is properly emplaatméent accessoire de telles ogrations,
included as one of the items of the total cost of such comme ce fut le cas dasetdepesre, avec la res-
operations. It may, therefore, properly be described as a poresagpiliEn écoule de payer les dommagesint”
disbursement or expense that is wholly, exclusively andets &f les frais, et le montant de ces dommagegiat”
necessarily laid out as part of the process of earning the et de ces frais est de bon droit inclus comme l'un des
income from such operations. [Emphasis added.] eléménts du aat"total de ces aations. Il peut par con-
sequentetre proprementettit comme une @ense qui
est totalement, exclusivement egceSsairement faite °
titre de partie irggrante du processus de production du
revenu. [Je souligne.]

In the absence of similar language in the current  En l'absence dee libeftiblable dans la loi
Act, | find it difficult to endorse the requirement  actuelle, il m’est difficile d’appuyer I'exigence que
that expenses need be incidental, in the sense that epEngEs soient accessoires, au sengwFin’
they were unavoidable, in order to be deductible tables, ptrer &ductibles sous leegime de
under s. 18(1¥). l'al. 18(1)a).

Day & Ross, supra, is a more recent case, but at La décision Day & Ross, précitte, est plus 46
best | find it ambiguous on the issue. While ecehte, mais je la trouve au mieux ambiguf ce
Dubé J. held (at pp. 794-95) that the fines at issue,  poiem®/Si le juge Duba conclu (aux pp. 794
levied for violations of provincial highway weight et 795) que les amendes en causecespasir
restriction laws, were in fact “necessary infraction aux limitegalés de poids sur les
expense[s]” and ‘“inevitable”, it is not clear routes provincialtajeht en fait des egenses
whether these considerations went to establish that  indispensablese\dtakias», il ne ressort pas
the fines fell within the wording of s. 12(&)( clairement que ces considitionsetablissent que
(now s. 18(1)4)) of the Act or that the fines were  les amendes relevaient duelibelll'al. 12(13)

not “outrageous transgressions of public policy”. (maintenant al. &3(Me la Loi, ou que les
amendes ne «viol[ai]lent pas outrageusemengfint’
rét public».
Indeed, inTNT, supra, Cullen J. purports to fol- Dans la @cision TNT, précitée, le juge Cullen 4’

low Day & Ross and yet appears not to follow the  entend suivredidddy & Ross, mais semble ne
avoidability test. At issue iTNT were two types  pas retenir le er¢ de l'irévitabilité. Deux cat”
of fines. The first type was held to fall clearly  gories d’amenetagent en cause dafdT. La
within theratio of Day & Ross, as they were una-  preeré aet jugge correspondre clairement au
voidable. With respect to the second type of fine,  raisonnement det By & Ross, puisqu’elles
levied because a “foreign carrier [was] used inetaiént igvitables. En ce qui a tratla deux¢éme
Canada and made more than one stop which con- egaa¢” d'amendes, impessa la demanderesse
duct is prohibited by law” (p. 100), the Minister  pour «avoir WwildEs transporteuetrangers [. . .]
argued that the fines were avoidable and that the  qui ont effetits’d’'un aef, ce qui est interdit
taxpayer was deliberately flouting the law. In  par la loi» (p. 100), le ministre soutenait que la
response, Cullen J. stated, at p. 100: engiie étaitévitable et que le contribuablefitit
intentionnellement la loi. Eneponse, le juge
Cullen dit,a la p. 100:

Counsel also made this commenit fhay have been Le procureur sedalement fait le commentaire suivant:

good economics and more expeditious but it was against ~ Gétait peut-étre économiquement rentable et plus

public policy” (emphasis added). That comment but-rapide, mais cétait contre I'in€rét public» ('emphase

tresses my own view that these actions were taken to est de moi). Ce commentaire soutient ma conclusion que
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earn income and therefore were a legitimate expense ces acE8 pon&ES pour produire un revenu et, par

under paragraph 18(1)(a) of the Act. The taxpayer has eqoest, constituent unespénse dgitime en vertu

certainly met the “purpose testis-a-vis this penalty. de l'aliea 18(1%) de la Loi. Le contribuable a assur”
ment satisfait pour cetteepalig® au «test du but \és".

With respect, | differ from Strayer J.A.’s inter-  Avec égards, je ne partage pas l'intetation
pretation ofTNT in Amway, supra, as | do notread  doeea la dcisionTNT par le juge Strayer dans
Cullen J.’s statement as a finding that the second et&mway, précité, puisque je ne pesis pas la
type of fine was an unavoidable expense. Rather, |  remarque du juge Cullen comme la conclusion que
interpret his statement to mean that so long as the laateaxdzaegorie d’amendestait une dpense
fines were incurred in order to earn income, they evitable. Selon mon intergidtion, cette
fell within the meaning of s. 18(H) of the Act.  remarque signifie que dans la mesute les
Cullen J. then held that the deduction of the fines  amende&t®ntngagés pour tirer un revenu,
should not be disallowed on the basis of public ellesvezlt des dispositions de I'al. 18{1yle la
policy, since the amount of the second type of fine  Loi. Le juge Cullen conclut ensuite cpduta d”
at issue was lumped together with the first type  tion des amendes netneetgfiise sur la base
and could not easily be separated, and since the  deminpublic parce que le montant de la
underlying offences were small in number (at deme catgorie d'amendes est amalgamvec
p. 101). celui de la premie catgorie en une somme glo-

bale difficile a €parer et qu'il s’agit d'un nombre
peuélewe d'infractions & la p. 101).

Even if these cases clearly established a test of Méme si ces effisionsetablissent clairement un
avoidability, | would decline to endorse it. As eng¢ d'irvitabilité, je refuserais de I'appuyer.
Strayer J.A. indicated i\mway, supra, this test Comme le juge Strayer le dit dans ¢bfriway,
would only apply to fines and penalties and not the ecit#, ce criete ne s'appliquerait qu’'aux
deductibility of other types of expenses (at p. 390). amendes eteaaks, et norala dductibilité
With respect, | do not see how the language of d'autres typesepensts ala p. 390). Avec
s. 18(1)4 can support a requirement of egards, je ne peux voir comment le libetlé I'al.
avoidability, let alone one that only attaches to  18(ppurrait appuyer une exigence @iritabi-
fines and penalties. #t" encore moins une telle exigence ne s’appli-

guant qu'aux amendes et augn@ligs.

(2) Statutory Interpretation and Public Policy (2) Intetption des lois et ordre public

This Court has on many occasions endorsed Notre Cour a appro@'en plusieurs occasions
Driedger's statement of the modern principle of enbh& de Driedger sur le principe moderne de
statutory construction: “the words of an Act are to  l'intetption des lois:TRADUCTION] «il faut lire
be read in their entire context and in their gram-  les termes d’'une loi dans leur contexte global en
matical and ordinary sense harmoniously with the  suivant le sens ordinaire et grammatical qui s’har-
scheme of the Act, the object of the Act, and the = monise avec I'esprit de la loi, I'objet de la loi et
intention of Parliament”. Selfizzo & Rizzo Shoes  l'intention du Egislateur». VoirRizzo & Rizzo
Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21. This ruleShoes Ltd. (Re), [1998] 1 R.C.S. 27, au par. 21. La
is no different for tax statuteStubart Investments  regle est la mme pour les lois fiscale&ubart
Ltd. v. The Queen, [1984] 1 S.C.R. 536, at p. 578. Investments Ltd. c. La Reine, [1984] 1 R.C.S. 536,

ala p. 578.

However, this Court has also often been cau- Toutefois, notre Cour a aussi souvent fait preuve
tious in utilizing tools of statutory interpretation in  de circonspection dans I'emploi de moyens d’inter-
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order to stray from clear and unambiguous statu- etation des lois permettant dee&rter d’'un

tory language. InCanada v. Antosko, [1994] 2  libelg clair et non ambigu. Dan€anada c.

S.C.R. 312, at pp. 326-27, this Court held: Antosko, [1994] 2 R.C.S. 312, aux pp. 326 et 327,
notre Cour dit:

While it is true that the courts must view discrete sec- enld’si les tribunaux doivent examiner un article de la

tions of thelncome Tax Act in light of the other provi- Loi deI'impbt sur le revenu a la lumere des autres dis-

sions of the Act and of the purpose of the legislation, positions de la Loi et de son objet, et qu’ils doivent ana-
and that they must analyze a given transaction in the lyser @natiop’doneé en fonction de laalité éco-

context of economic and commercial reality, such tech- nomique et commerciale, ces techniques ne sauraient
nigues cannot alter the result where the words of the erealté gsultat lorsque les termes de la Loi sont clairs
statute are clear and plain and where the legal and prac- et nets et que I'effet juridique et pratiqeeatieri’op”

tical effect of the transaction is undisputed. est incomtest”

In discussing this case, P. W. Hogg and J. E. Dans leur examen descéttend P. W. Hogg et
Magee, while correctly acknowledging that the J. E. Magee, tout en reconnaissant, avec justesse,
context and purpose of a statutory provision must  qu'il faut toujours prendre enecatisitle con-
always be considered, comment that “[iJt would texte et I'objectif de la disposition, mentionnent
introduce intolerable uncertainty into the Income  gaeApuUCTION] «[l]a Loi de I'impbt sur le
Tax Act if clear language in a detailed provision of  revenu serait empreinte d’'une incertitudeaintol”
the Act were to be qualified by unexpressed excep-  ble si ledlibklf d’'une dispositioneataillée de
tions derived from a court’s view of the object and la &@iit nuane par des exceptions qui n'y sont
purpose of the provisionPrinciples of Canadian  pas exprinees, provenant de la conception qu’un
Income Tax Law (2nd ed. 1997), at pp. 475-76. tribunal a de I'objet de la dispositkeninciples
This is not an endorsement of a literalist approaclof Canadian Income Tax Law (28 éd. 1997), aux
to statutory interpretation, but a recognition that in  pp. 475 et 476. Il ne s’agd pas/’Epprobation
applying the principles of interpretation to the Act,  d’'une approcherdi#a I'interprétation Egisla-
attention must be paid to the fact that the Act is  tive, mais de la reconnaissance que, dans I'applica-
one of the most detailed, complex, and comprehen-  tion des principes détdaggor de la Loi, il faut
sive statutes in our legislative inventory and courts  porter attention au fait qu’elle est une des lois les
should be reluctant to embrace unexpressed @tallides, complexes et exhaustives de notre
notions of policy or principle in the guise of statu- egiklation, et que les tribunaux devraietre gti-
tory interpretation. centa adopter, sous le couvert d'integfation

legislative, des notions de politigue ou de principe

gui ne sont pas exprees.

The most compelling argument put to this Court L’argument le plus convaincant adresshotre 52
in the present appeal is that Parliament could not = Cour dansderprpourvoi est que le Parlement
have intended s. 18(H)(to permit the deduction  ne peut avoir voulu que I'al. 1&(Permette la
of fines and penalties as such a result violates pub-eduation d’amendes et dermdligs puisque cela
lic policy. Therefore, even if fines and penalties iealtencontre de I'ordre public. Par caugient,
are allowable expenses within the ordinary mean- emm’si les amendes egnalies sont desapen-
ing of s. 18(1)4), this meaning must be modified  sesddctibles selon le sens ordinaire de Ial.
in order to conform to a broader appreciation of 18l faut modifier ce sens pour respecter une
Parliament’s intent, and thereby avoid a repugnant  irg@&pon plus large de l'intention dedisla-
disharmony or absurdity. Imway, supra, the  teur eeviter ainsi une dissonance ou une abserdit
Federal Court of Appeal also took this approach, gpughea’la raison. Dans 'agt’Amway, pré-
holding, at p. 390, that even if the fine or penalty e.cld Cour d'appeleérale a adopt’elle aussi
in question is unavoidable, its deduction should be  cette attitude, en corclagnt390 que ere si
disallowed where “that fine or penalty is imposed I'amende oetalf en cause estenitable, il
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by law for the purpose of punishing and deterring  faut en refusedlaction lorsque «cette amende
those who through intention or a lack of reasona-  ou cetiali§ est infligge en vertu de la loi aux
ble care violate the laws”. Similarly, Professor fins de punir et de dissuader les personnes qui,
Neil Brooks argues that this consideration is legiti-  volontairement ou parce qu'elles n’ont pas pris des
mate for courts to invoke even in the absence of  mesures raisonnables, enfreignent les lois». De
statutory language to that effect, because of “the ems’le professeur Neil Brooksepenhd que les
broad interpretative principle that in discharging tribunaux peugititiement invoquer ce prin-
their function they [courts] should not construe one  cipemm’en I'absence de dispositi@yiklative
statute in such a way that the objectives of another  en ce sens, en raig@AmiCTION] «principe
statute are frustrated”: “The Principles Underlying  d’intetption @néral selon lequel, dans l'ac-
the Deduction of Business Expenses” in B. G.  complissement de leur fonction [les tribunaux] ne
Hansen, V. Krishna and J. A. Rendall, e@ana-  devraient pas interptér une loi d'une f&n qui
dian Taxation (1981), 189, at p. 242. contrecarre I'objet d’'une autre loi»: «The Prin-
ciples Underlying the Deduction of Business
Expenses» dans B. G. Hansen, V. Krishna et
J. Rendall, dir.Canadian Taxation (1981), 189a"
la p. 242.

The United States Supreme Court took this posi- La Cour supeie de<tats-Unis a adoptcette
tion in Tank Truck Rentals, Inc. v. Commissioner of position dansTank Truck Rentals, Inc. c. Commis-
Internal Revenue, 356 U.S. 30 (1958). At issue sioner of Internal Revenue, 356 U.S. 30 (1958). I
was whether fines imposed for the operation of  s'agissaitetierrdiner si des amendes infieg
trucks in violation of state maximum weight laws  pour I'exploitation de camions en violation de lois
were “ordinary and necessary” business expensesEtatdsur les limites de poidgtaient des ebenses
under § 23(a)(1)(A) of thénternal Revenue Code  d’entreprise fRADUCTION] «ordinaires et eces-
of 1939. The court held at pp. 33-35 that: saires» sousetgme du § 23(a)(1)(A) de
I Internal Revenue Code de 1939. La cour a conclu
(aux pp. 33a°35):

A finding of “necessity” cannot be mad. . if allow- [TRADUCTION] Le tribunal ne peut conclure au caexet”
ance of the deduction would frustrate sharply defined ecessaire» [...] si le fait d'admettre leddiction por-
national or state policies proscribing particular types of terait atteantdes politiques nationales ouEthat
conduct, evidenced by some governmental declaration expresses interdisant des types particuliers de comporte-
thereof . . . ment, €tablies par certaineedarations gouvernemen-
tales . ..

... It is clear that assessment of the fines was puni- ... Il ressort clairement que I'imposition des amendes
tive action and not a mere toll for use of the highwaysetait ‘un acte punitif et non le simpleef@vement d’'un
the fines occurred only in the exceptional instance wheneag@” pour I'utilisation des autoroutes: les amendes
the overweight run was detected by the police. Petition- nathitimpoges que dans le cas exceptionnel de
er's failure to comply with the state laws obviously was etedfion d’un poids exdlentaire par la police. L'inob-
based on a balancing of the cost of compliance against servation des |disatipdr le regerantetait mani-
the chance of detection. Such a course cannot be sanc- festemese fmduneevaluation comparative du
tioned, for judicial deference to state action requires, ut de’la conformé’et du risque deetiéction. Une telle
whenever possible, that a State not be thwarted in its attitude netgesanctionee puisque la retenue judi-
policy. We will not presume that the Congress, in ciairkendroit des actions deHtat exige que, aussi
allowing deductions for income tax purposes, intended souvent que poskitaeng soit pas contraridans sa
to encourage a business enterprise to violate the politique. Nougswengrons pas que le Coegyren
declared policy of a State. To allow the deduction permettant ethsctionsa’des fins fiscales, avait I'in-
sought here would but encourage continued violations tention d’encourager une erdrefoise la politique
of state law by increasing the odds in favor of noncom-etablie d’'unEtat. Accorder la eduction demareE en
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pliance. This could only tend to destroy the effective-  kespSerait encourager les violations de la loi de

ness of the State’s maximum weight laws. Etdit en augmentant les probakeiitde manquements.
Cela aurait pour effet deettuire I'efficaci€ des lois de
I'Etat en matire de limites de poids.

However, the court recognized that this presump-  La cour a toutefois reconnu queessteption
tion against congressional intent to encourage the  contre une intention dwesCdfggrcourager la
violation of declared public policy had to be bal-  violation d’'une politique publiggablie devait
anced against the congressional intent to tax onlgtre Confrorge a l'intention du Congs de n'im-
net income. The test for non-deductibility there-  poser que le revenu net. kee al¢’ la non-
fore turns on “the severity and immediacy of the edatibilitt dpend par comsjuent de la
frustration resulting from allowance of the deduc- TRADUCTION] «gravit et de 'imminence de I'at-
tion” (p. 35). | note that in 1969 Congress teinte msulferait de la efision d’admettre la
amended 8§ 162 of thimternal Revenue Code to  déduction» (p. 35). Je note qu’en 1969, le Cengr’
disallow, inter alia, the deduction of “any fine or a modifilart. 162 de Fnternal Revenue Code
similar penalty paid to a government for the viola-  afin d'interdire notammenédaction de {rRA-

tion of any law”. DUCTION] «toute amende ou epalig similaire
payéea un gouvernement pour la violation de toute
loi».
Invoking public policy concerns raises the ques- Invoquer des consitations d’ordre public, c’est 24

tion, as put by R. Krever, of whose public policy  aussi, pour reprendre les termes de R. Krever, sou-

should be furthered by courts in disallowing the lever la questioretdgndiner la politique de qui

deduction of fines and penalties (“The Deductibil-  dewesieé Tavorige par les tribunaux en refusant

ity of Fines: Considerations From Law and Policy  laddétion d’amendes et deendligés («The

Perspectives” (1984), 18ustl. Tax Rev. 168, at  Deductibility of Fines: Considerations From Law

p. 185). As he notes, “[a] taxpayer may incur a fine  and Policy Perspectives» (198A)stll3Tax

in one jurisdiction as a result of activities produc-Rev. 168,a la p. 185). Il note aussSiHADUCTION]

ing assessable income that are undertaken on a  «[qu’'un contribuableetpeupaSsible d'une

nation-wide basis and allowed in all other States” amende dafgatipar suite d’activitS produi-

(p. 185). Further, Krever points out on the same  sant un revenu imposable qui sont enteprises °

page: léchelle de la nation et qui sont admissibles dans
tous les autrektats» (p. 185). Krever souligne
ensuite ce qui suit:

A more difficult problem arises with fines incurred in TRADUCTION] C’est un probdéme plus difficile qui se
foreign jurisdictions where the illegal activity was car- pose lorsqu’il s’agit d’amendes éepaksins un res-
ried out to earn assessable income that is taxed in Aus- etsamgér al'activité illegale aeté pratiq&e afin de
tralia. Does comity require our courts to give effect to tirer un revenu imposable qui est aadlifeftdt en
the public policy of other jurisdictions? If so, would this Australie. La courtoisie exige-t-elle que nos tribunaux
policy extend to situations where the fine was levied for appliquent l'ordre public d'autres ressorts? Le cas
actions not considered illegal in Australia or considerecectgéant, cette politique devrait-elleetghdre aux situa-
to be contrary to our public policy? tionsi §amende aefé impo€e pour des actes qui ne

sont pas consafés illégaux ou contraire® l'ordre
public en Australie?

To my mind, this difficulty, is highlighted by the A mon avis, cette difficuét’est illustee par I'ar- 55
United States Supreme Court’'s decisionCom  rét de la Cour supme desEtats-Unis Commis-
missioner of Internal Revenuev. Sullivan, 356 U.S.  sioner of Internal Revenue c. Qullivan, 356 U.S. 27
27 (1958), decided at the same timéTask Truck,  (1958), rendu en eme temps que |'agt"Tank
supra. The issue in that case was the amount paidruck, précitt. Cette affaire portait sur le montant
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for wages and rent in the course of operating ille- epay salaires et en loyer pour I'exploitation
gal bookmaking establishments. Under lllinois etdBlissements de pariseiffaux. En vertu de la
law, the payment of rent and wages under such cir-  loi de Trlllinois, le paiement d'un loyer et de
cumstances was illegal and so the case would salaires dans de telles circoasdribegal, de
appear to be similar in principle fbank Truck.  sorte que l'affaire sembletre identique, en prin-
However, the court allowed the deduction of rent  cipkaffaire Tank Truck. Pourtant, la cour a per-
and wages, statingnter alia, at pp. 28-29: mis laetluction du loyer et des salaires, ecld-

rant notamment aux pp. 28 et 29:

At times the policy to disallow expenses in connection TRAPUCTION] Parfois la politique prescrivant le rejet
with certain condemned activities is clear. . . . Any degedses relativess Certaines actives condamees
inference of disapproval of these expenses as deductions est claire. [...] Il n'existe ee l@spine iefence

is absent here. The Regulations, indeed, point the other egsigpiobation de cespEnses litre de éductions.
way, for they make the federal excise tax on wagers En faieddsnments indiquent le contraire, car ils per-
deductible as an ordinary and necessary business metteeduatioh de la taxe d’accisedBrale sur les
expense. This seems to us to be recognition of a gam-  gdétie de épense d’entreprise ordinaire eices-
bling enterprise as a business for federal tax purposes. saire. Cela noust aygpan@€ une reconnaissance
The policy that allows as a deduction the tax paid to d’'une entreprise de paris comme umecactnitr-
conduct the business seems sufficiently hospitable to ciale aux fins detlfidBral. La politique qui permet
allow the normal deductions of the rent and wages nec- athiird” la taxe pa€ pour exploiter I'entreprise

essary to operate it. semble suffisamment large pour permettreedies-d”
tions normales du loyer et des salairesassairea son
exploitation.

Therefore, federal policy was held to be suffi- La politigeeéfale a donet jugde suffisam-

ciently amenable to the deduction despite the pos-  ment ouvdateEduction malge”la possibili¢

sible frustration of state policy. d'atteingela politique de Etat.

In this connection, | note that in calculating A cetégard, je note qu'il est biestabli, pour le
income, it is well established that the deduction of  calcul du revenu, quediatibn des @denses
expenses incurred to earn income generated from  eagagh vue de tirer un revenu provenant
illegal acts is allowed. For example, not only is the  d’'actegallix est permise. Par exemple, non seu-
income of a person living from the avails of prosti-  lement le revenu d’'une personne qui vit des fruits
tution liable to tax, but the expenses incurred to  de la prostitution est-il imposable, magdns d”
earn this income are also deductibM:N.R. v.  ses engaggs en vue de tirer ce revenu segale-
Eldridge, [1964] C.T.C. 545 (Ex. Ct.). See also = meneddCtibles: M.N.R. c. Eldridge, [1964]
Espie Printing Co. v. Minister of National Reve-  C.T.C. 545 (C. de E.). Voir aussiEspie Printing
nue, [1960] Ex. C.R. 422. Allowing a taxpayer to Co. c. Minister of National Revenue, [1960] R.C.
deduct expenses for a crime would appear to frus- ElelR2. Permettra Un contribuable deeduire
trate theCriminal Code, R.S.C., 1985, c. C-46; desmEnses engags pour commettre un acte cri-
however, tax authorities are not concerned with the ~ minel sembleadlkmcontre duCode criminel,
legal nature of an activity. Thus, in my opinion, L.R.C. (1985), ch. C-46; cependant, leseautorit”
the same principles should apply to the deduction fiscales ne tiennent pas compegaidalilne
of fines incurred for the purpose of gaining ac#vitPar comnsuent, je suis d'avis que les
income because prohibiting the deductibility of emés principes doivent s’appliquarla dduc-
fines and penalties is inconsistent with the practice  tion des amendes encourues en vue de tirer un
of allowing the deduction of expenses incurred to  revenu, puisque linterdiction edairel” des
earn illegal income. amendes et denglits est incompatible avec la

pratique de permettre laedlction des ePenses
engages en vue de tirer un revenwegél.
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This brings us to the crux of the issue. While Cela nous aerie au coeur de la question. Bier?’

fully alive to the need in general to harmonize the
interpretation of different statutes, the question
here arises in the specific context of a tax collec-

tion system based on self-assessment. Parliament

designed the system and it is open to Parliament,
as part of that design, to choose for itself to resolve
any apparent conflicts between policies underlying
tax provisions and other enactments. Parliament
has indicated its intention to perform this role, not
only in the design of the self-assessment system,
which requires individuals without legal training
to work through a complex series of provisions to
calculate net income, for which maximum explicit
guidance is necessary, but more specifically in its
identification in the Act itself of certain outlays
which the taxpayer is not permitted to deduct, as
discussed below. Having recognized the problem
of potentially conflicting legislative policies, Par-
liament has provided the solution, which is that in
the absence of Parliamentary direction in the
Income Tax Act itself, outlays and expenses are
deductible if made for the purpose of gaining or
producing income.

gue I'on soit pleinement conscient etedaii”
eregdl d’harmoniser l'intermtation des diff-
rentes lois, la question exd'esppose dans le
cadre particulier damesfistal qui est fored”
sur le principe de l'autocotisation. Le Parlement a
ceae, systme et il lui est loisible, au chapitre
de la conception dumgystie choisir lui-erhe
edeudre toute incompatibéitapparente entre
les politigues qui sous-tendent les dispositions
fiscales et celles d'autres lois. Le Parlement a
indeysbn intention d’assumer cette fonction non
seulemengla&orant un syste d’autocotisa-
tion, qui oblige des contribuables sans formation
juridiguexaminer un ensemble complexe de
dispositions pour calculer leur revenuemgrd”
che epegsite le maximum de directives expli-
cites, mais aussi et plus pasticeitit en identi-
fiant, dans la Leinme, certaineseapenses que le
contribuable n'est pas awdodisiuire, comme
nous le verrons ci-dessous. Ayant pris conscience
du peai®” de l'incompatibilg” potentielle de
diverses politigegssldtives, le Parlement a

fourni une solution, savoir qu’'en I'absence de

directives du Parlement danslai de I"impdt sur
lerevenu, les dpenses sonteductibles si elles ont
étt engagés en vue de tirer un revenu.

The argument is also put to this Court that Par- On a€galement soutenu devant notre Cour qu%8

liament did not intend to dilute the deterrent effect
of a fine or penalty. If this Court is to accept this
argument, then it would have to determine whether
any particular fine or penalty was in fact meant to
be deterrent in nature. If a fine was instead meant
to be compensatory then there is no public policy
frustrated by allowing its deduction: see Brooks,
supra, at pp. 244-45. Furthermore, this argument
requires a court to establish that the deduction of
the fine or penalty would decrease its intended
effect. As Professor Vern Krishna has noted,
although concluding that certain fines and penal-
ties should not be deductible, the dilution argument
may be

le Parlement n'avait pas l'intentiedudeerl'ef-
fet de dissuasion d’une amende oueahalie.p”
Si la Cour acceptait cet argument, il lui faudrait
alagtemiiiner si une amende ou unenglig
alétait effectivement de nature dissuasive. Si
une amende avait phutiut compensatoire, il
n'y a alors aucune atteifwedre public d’en
permettreedction: voir Brooks|oc. cit., aux
pp. 244 et 245. De plus, cet argument oblige le tri-
bamahblir que la dduction de 'amende ou de
dagh®e duirait I'effet vi€. Le professeur Vern
Krishna, concluant toutefois que certaines amendes
egiafiés ne devraient pasré dductibles, fait

remarquer que l'argument de la dilution pere ~

invers:

turned around to ask whether the denial of a deductionTRADUCTION] pour demander si le refus de laddiction

may have the ultimate effect of increasing a civil or

pourrait finalement avoir pour effet d’augmenter une

criminal penalty, which may or may not have been engli®# civile ou criminelle, ce qui pourrait ou non

intended by the legislative policy behind the statute vio-

aeivoulu par la politiqueeljislative qui sous-tend
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lated. Thus, it is conceivable that indiscriminate judicial la loi enfreinte. Paegoest, il est concevable que
application of a public policy limitation to all situations 'application uniforme par les tribunaux d'une limite
may cause the legislative policy behind an enactment to d’ordre putdigtes les situations entia”une modi-

be varied in an unintended manner. fication non voulue de la politgisdfive qui sous-

tend la disposition.

(“Public Policy Limitations on the Deductibility of  («Public Policy Limitations on the Deductibility of
Fines and Penalties: Judicial Inertia” (1978), 16  Fines and Penalties: Judicial Inertia» (1978), 16
Osgoode Hall L.J. 19, at pp. 32-33.) Osgoode Hall L.J. 19, aux pp. 32 et 33))

These difficulties outlined above demonstrate Ces difficulés dmontrent que les arguments
that the public policy arguments ask courts to  &mdlr I'ordre public demandent aux tribunaux
make difficult determinations with questionable de rendre dessidhs difficiles sur des fonde-
authority. Moreover, they place a high burden on  ments discutables. lls imposent en outre un lourd
the taxpayer who is to engage in this analysis in  fardeau au contribuable qui dedepedcette
filling out his or her income tax return and would  analyse pour remplirestmdtion de revenu, et
appear to undermine the objective of self-assess- ils semblent contredire I'objectif de l'autocotisa-
ment underlying our tax system: see Hogg and tion quaéstbase de notre sgste fiscal: voir
Magee,supra, at p. 243. In addition, it is my opin-  Hogg et Mageg, cit., a la p. 243. De plus, j'es-
ion that the fundamental principles and provisions  time qu’en @er@inalyse, les dispositions et les
of the Act in the final analysis dictate that the rule  principes fondamentaux de la Loi exigent que la
be deductibility. egle soit celle de laedfuctibilité.

Tax neutrality and equity are key objectives of La neutrali€ et I'équig fiscales sont des objec-
our tax system. Tax neutrality is violated by tax tifesctie notre syste fiscal. La neutradtfis-
concessions, since the purpose of such concessions  cale est enfreinte pegdeseatt fiscaux, dont
is to influence people’s behaviour through the tax  le but est d'influencer le comportement des gens
system by providing incentives for engaging in  par des mesures fiscales les mcthoyitér cer-
certain types of behaviour. For example, a deduc-  tains types de conduite. Par exempbeluane d”
tion for an RRSP or a charitable contribution is a  tion pour EEMR ou un don de chagitést un
tax concession. This is to be distinguished from egadhhent fiscal. Ces mesures se distinguent des
deductions allowed for the purpose of gaining an eduftions accoets pour obtenir une image
accurate picture of a taxpayer’s net income. One of eldiddu revenu net du contribuable. L'un des
the underlying premises of our tax system is that  principes de base de natreesfistal est que
the state taxes only net, rather than gross, incomeEtatl'taxe uniguement le revenu net, et non le
because it is net income that measures a taxpayer's  revenu brut, parce que c’est le revenu net qui
ability to pay. As has been pointed out, this results  mesure la @pdeitpayer du contribuable.
in business-related fines being deductible: see  Comme cef@ mdiqlg, il en Esulte que les
Hogg and Mageesupra, at p. 243. Moreover, amendes relatives aux aesvitdimmerciales sont
Hogg and Magee note, at p. 40, “in a system that isedudtibles: voir Hogg et Mageep. cit.,, a la
generally related to ability to pay, the provisions p. 243. Ces auteurs noteniadasgi. 40, que
that violate neutrality (tax concessions) tend alsoTRADUCTION] «dans un systhe qui est grerale-
to violate equity by abandoning the criterion of  meatlia capacé’de payer, les dispositions qui
ability to pay in favour of other policy objectives”.  violent la neutealités akgements fiscaux) ont

aussi tendanca porter atteinte 'equig en aban-
donnant le cridte de la capa&tde payer pour
d’autres objectifs de politique».
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Business expenses allowed under s. 18(B¥e Les dpenses d’'entreprise soradiictibles sous 61

deductible because of the concern to tax only net edémé de I'al. 18(8) en raison de l'intention
income, not in order to provide tax concessions to  de n'asswgdttmpot que le revenu net, et non
businesses. Such deductions are therefore consis-  par quelques \alffrit des allgements fis-
tent with the principles of tax neutrality and equity.  caux aux entreprises.e@astibhs sont par con-
The argument to disallow fines and penalties isequ&nt conformes aux principes de la neugralit”
thus an argument that the court should violate  dgqui fiscales. Soutenir qu'il faut refuser la
these principles in the name of public policy. eddction des amendes et desai€s reviendrait
donc a inviter la Coura’violer ces principes au
nom de l'ordre public.

While various policy objectives are pursued Meme si divers objectifs de politique sont miH2
through our tax system, and do violate the princi-  en ceuvre par la voie de naneesfistal et vio-
ples of neutrality and equity, it is my view that lent les principes de la nesitetlide Equig,
such public policy determinations are better left to  jestime que c’est au Parlement qu'il revient de
Parliament. Particularly apposite is this Court's  prendre eesiohs de politique publique. L'ob-
statement inRoyal Bank of Canada v. Sparrow  servation suivante faite par notre Cour dans
Electric Corp., [1997] 1 S.C.R. 411, at para. 112, Banque Royale du Canada c. Sparrow Electric
that “a legislative mandate is apt to be clearer thacorp., [1997] 1 R.C.S. 411, au par. 112, esst&’

a rule whose precise bounds will become fixed  propos: «une prescriptiosgidlatéur est plus
only as a result of expensive and lengthy litiga-  susceptibégred’Claire qu'une egle dont les

tion”. This statement was approved of by the Court  limitescipe€s ne serorgtdblies que par suite
in Canderel Ltd. v. Canada, [1998] 1 S.C.R. 147, d'une longue etutaise sefie de poursuites».
at para. 41, adding that “[tlhe law of income tax is  Notre Cour a appraetfe observation dans
sufficiently complicated without unhelpful judicial Canderel Ltée c. Canada, [1998] 1 R.C.S. 147, au
incursions into the realm of lawmaking. As a mat-  par. 41, eta@jqui[e]n magre d'immt sur le

ter of policy, and out of respect for the proper role  revenu, le droit est suffisamment cengaitg”

of the legislature, it is trite to say that the promul-  que les tribunaux fassent inutilement des incur-
gation of new rules of tax law must be left to Par-  sions dans le domaine dmtiorcrdes lois. En
liament”. tant que ligne de conduite et par respect pour le

role méme du dgislateur, c’est un lieu commun
gue de dire que la promulgation de nouvelles
regles de droit fiscal doiétfe laisge au égisla-
teur».

This approach and conclusion are supported by Cette approche et cette conclusion trouverfd
the fact that Parliament has expressly disallowed  appui dans le fait que le Parlement aregptess’
the deduction of certain expenses on what appear interdiedaction de certainesepgénses pour
to be public policy grounds. For example, s. 67.5 des motifs qui semblent relever de I'ordre public.
(added by S.C. 1994, c. 7, Sch. Il, s. 46(1)) prohib-  Par exemple, l'art. 67.5e(gjautl.C. 1994,
its the deduction of any outlay or expense made ch. 7, ann. Il, par. 46(1)) intereduletion de

toute dpense faite

for the purpose of doing anything that is an offence en vue d’accomplir une chose qui constitue une infrac-
under any of sections 119 to 121, 123 to 125, 393 and  tewuea I'un des articles 118 121, 123125, 393

426 of theCriminal Code or an offence under section et 426Chde criminel ou une infraction @vuea I'ar-

465 of that Act as it relates to an offence described in ticle 465 de cette loi gaeesttfié infraction viséa

any of those sections. 'un de ces articles.
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In the absence of s. 67.5, bribes to public officials  Sans I'art. 67.5, un pot-@eurnnfonctionnaire
would be deductible (and taxable in the hands of seealtictible (et imposable entre les mains de
the “bribee”). This is a situation where Parliament,  celui quideite,C'est un caswle Parlement a
specifically chose to prohibit a deduction which esifiguement choisi d'interdire uneediction
would otherwise have been allowed. In addition,  qui, autrement attaitutorige. De plus, il est
taxpayers are prohibited from deducting payments interdit aux contribuablesue=d’ingrét et les

of interest and penalties levied under the Act itself englies pags en vertu de la Loi elleenie

(s. 18(1)¢ (added by S.C. 1990, c. 39, s. 8)), statu-  (al. 1B(&)out par L.C. 1990, ch. 39, art. 8))
tory royalties (s. 18(1i)), and payments required les redevances prescrites par une loi (an)18(1)
under thePetroleum and Gas Revenue Tax Act et les paiements prescrits en vertu dd_¢a de

(s. 18(1)(.1)). I"impbt sur les revenus pétroliers (al. 18(1).1)).

These provisions in the Act also reduce the Ces dispositions de la Loi @vént aussi du
force of the argument that allowing the deduction  po@sl'argument selon lequel laeddction
of fines and penalties permits the taxpayer to profit  d’amendes enddigs permettrait au contribua-
from his or her own wrongdoing. This line of rea-  ble de tirer profit de ses propfagsnOn a sou-
soning is often traced to the statement of Lord  vent fait remonter ce type de raisonaament °
Atkin in Beresford v. Royal Insurance Co., [1938]  Eclaration de Lord Atkin darBeresford c. Royal
2 All E.R. 602 (H.L.), at p. 607: “the absolute rule Insurance Co., [1938] 2 All E.R. 602 (H.L.)a'la
is that the courts will not recognise a benefit accru-  p. BRADUCTION] «la régle absolue est que les
ing to a criminal from his crime”. However, as tribunaux ne recdrord’pas au criminel quelque
several commentators notBeresford involved a  lehéfice découlant de son crime». Toutefois,
payment under an insurance policy where the comme le notent plusieurs commentateurs, I'af-

insured had committed suicide, at a time when sui-  Béresford visait le paiement d’'une indemait”
cide was characterized as a heinous crime. See  d'asswualacsuite du suicide de la personne
E. M. Krasa, “The Deductibility of Fines, Penal- as®&ja uneepoque a'le suicideetait qualifé de

ties, Damages, and Contract Termination Pay- crime odieux. Voir E. M. Krasa, «The Deductibi-
ments” (1990), 38an. Tax J. 1399, at p. 1417, lity of Fines, Penalties, Damages, and Contract
and Krishnasupra, at pp. 31-32. There is therefore  Termination Payments» (1990f;aB8 Tax J.
little authority to extend Lord Atkin's statement  13@99a’p. 1417, et Krishna, aux pp. 31 et 32. On
more generally, especially when one considers the  ne peut donc donner e phost'gherale a
clear authority, as mentioned above, to the effect  I'observation de Lord Atkin compte tenu particu-
that expenses incurred in the pursuit of illegal erdiment du fait qu'il est clairement auteris”
activities are deductible expenses. comme je lindique plus haut, de e@nsoEs
dépenses engag$ dans le cadre d'actiedt’illé-
gales comme desegénses etjuctibles.

Moreover, given that Parliament has expressly De plus, puisque le Parlement asifiguement
turned its mind to the deduction of expenses asso-  emviaaffduction de dpenses éiésa certaines
ciated with certain activities that are offences  adsdriunmeréesa l'art. 67.5 de la Loi qui cons-
under theCriminal Code, outlined in s. 67.5 of the  tituent des infractions en vertGatie criminel, il
Act, | do not find a legitimate role for judicial n'y a pas lieu, selon moi, d’apporter judiciairement
amendment on the general question of deductibil-  quelque modificatiamguestion gférale de la
ity of fines and penalties. Since the Act is not eddctibilit des amendes et desnpli€s. Le fait
silent on the issue of restricting the deduction of que la Loi n'est pas muette sur la question de la
some expenses incurred for the purpose of gaining  restriction aethgctibns de epenses engags
income, this is a strong indication that Parliament  dans le but de produire un revenu indiquent forte-
did direct its attention to the question and that ment que le Parlement y a effectivesiént pr”
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where it wished to limit the deduction of expenses  attention et que, dans lesilcessouhaitait, il a
or payments of fines and penalties, it did so exemessit limig la dduction de dpenses ou
expressly. | am also sceptical that the deduction of de paiements d’amendes esialiléspJe suis
fines and penalties provides the taxpayer with a  aussi sceptique sur la pesyilalia dduction
“benefit” or “profit” — indeed, their purpose is to  d’amendes et dpaties entraie un lenéfice ou
calculate the taxpayer’s profit, which is then taxed.  un avantage pour le contribuable — en fait, elles
ont pour objet de permettre le calcul dendfice
du contribuable qui est alors assujettiimp6t.

(3) Conclusion Regarding Section 18€))( (3) Conclusion au sujet de I'al. 186))

| therefore cannot agree with the argument that Je ne puis donc retenir 'argument selon quuéi6
the deduction of fines and penalties should be dis- etuction d’'amendes et dergli€s devraiefre
allowed as being contrary to public policy. First  refasparce qu'elle serait contraiee I'ordre
and foremost, on its face, fines and penalties are public. Tout d’abord et surtout, les amendes et les
capable of falling within the broad and clear lan- engligs peuvent,a” premére vue, relever du
guage of s. 18(13). For courts to intervene in the  libellarge et clair de I'al. 18(&). S'ils interve-
name of public policy would only introduce uncer-  naient au nom de l'ordre public, les tribunaux ne
tainty, as it would be unclear what public policy  feraient queercide l'incertitude quard Savoir
was to be followed, whether a particular fine or  quels principes suivre, ou s’il y a lieu de qualifier
penalty was to be characterized as deterrent in  de dissuasive une amende a@nalitle U
nature, and whether the body imposing the fine  encore si lintention de Il'organisme imposant
intended it to be deductible. Moreover, allowing 'ameetk#t 'de la rendreediuctible. De plus, la
the deduction of fines and penalties is consistentedudfion d’amendes et dermligs est compatible
with the tax policy goals of neutrality and equity.  avec les objectifs de neutedlitiEquie de la
Although it may be said that the deduction of such  politique fiscalem@5'il est possible de dire
fines and penalties “dilutes” the impact of the que &uttion des amendes et desnalis
sanction, | do not view this effect as introducing a «dilue» I'impact de la sanction, selon moi cette
sufficient degree of disharmony so as to lead this exgumeice ne e€ pas une dissonance telle que
Court to disregard the ordinary meaning of  notre Cour doive ignorer le sens ordinaire de I'al.
s. 18(1)&) when that ordinary meaning is harmo-  18jliprsque ce sens ordinaire s’harmonise avec
nious with the scheme and object of the Act. When edgme et I'objet de la Loi. Lorsque le Parlement
Parliament has chosen to prohibit the deduction of e@dd d'interdire la dduction de dpenses qui
otherwise allowable expenses on the grounds of  seraient par ailledwstibles pour des motifs
public policy, then it has done so explicitly. d’ordre public, il I'a fait deofa explicite.
Although there are many points in my colleague Bien que je sois d'accord avec plusie@é- " 67
Bastarache J.’s reasons with which | agree, there  ments des rediifssrpar mon cadigue le juge
are others on which | would like to comment. Bastarache, jaimerais formuler des commentaires
sur certains autres.
My colleague proposes a test in which the dis- Mon collegue propose un ceité suivant lequel 68
tinction between deductible and non-deductible la distinction entre les paieneshistibles et
levies must be determined on a case-by-case basis.  ceux qui ne le sont pas doit se faire au cas par cas.
In my view, such an approach would be quite oner-  Je suis d'avis qu'une &theda re@sSenterait
ous for the taxpayer who would be forced to  un fardeas tourd pour le contribuable qui,
undertake the difficult task of determining the  chaque fois qu'il remplirait une formuleae d”
object or purpose of the statute under which the ration dimpérait dans I'obligation d’entre-
payment was demanded whenever he or she filled  prendracte tArdue deetérminer le but ou
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out a tax return. Indeed, he or she would have to  I'objectfpis’la loi prescrivant le paiement. En
ascertain whether the specific purpose of the sec- fait, le contribuable desteinider si I'objet
tion was meant to be deterrence, punishment or ecipvi€ par la dispositioetait la dissuasion, la
compensation. Moreover, difficulties and uncer-  punition ou la compensation. De plus, il est certain
tainties would undoubtedly arise where the pur- que des difficwdt” des incertitudes surgiraient
pose of the statutory provision is mixed. While a  dans les gd®lojét vise serait mixte. Bien que
taxpayer must inevitably make various determina- le contribuable davitahlement faire certaines
tions in filing a return in order to report all rele-  analyses lorsqu’il remplit esdaddition d'impt
vant income and expenses and estimate the amount  afiectigat tous les revenus atpgthses perti-
of tax payable, the statutory interpretation inquiry  nents et de faire une estimation a¢ pagpble,
into the purpose of a statute is one which even [I'exercice d'iet@tpyh consistand ddterminer
courts often find particularly challenging. Conse-  le buédar la loi est un processus queme’les
quently, it is inevitable that disputes will often  tribunaux estiment pami@mient exigeant. Par
require courts to determine whether a particular  equent, il est iavitable que des d#fends
levy can be deducted from his or her income. obligeraient souvent les tribarditerminer si
Undoubtedly, this would introduce a significant  une redevance en particulieefpeutduite du
element of uncertainty into our self-reporting tax  revenu du contribuable. Cela introduirait sans
system. On the other hand, Parliament could aucun doutemnment consiefable d’incertitude
expressly prohibit the deduction of fines and pen- dans na&geme fiscal d'autoelaration. Par
alties in a way compatible with the objectives of  contre, le Parlement pourrait expesdgsinter-
self-assessment and ease of administration. diredadiion d’amendes et densligs d’'une
maniére qui serait compatible avec les objectifs
d’autocotisation et d’aijement du fardeau admi-
nistratif.

Finally, at para. 17, my colleague states that Finalement, au par. 17, mon agjlie fait obser-

penal fines are not, in the legal sense, incurred for  ver que les amamddssprie sont pas, au sens
the purpose of gaining income. It is true that juridique du terme, emegagh vue de tirer un
S. 18(1)&) expressly authorizes the deduction of  revenu. Il est vrai que I'al.&)8f@)met expres-
expenses incurred for the purpose of gaining oremesit la dduction de dpenses engegs en vue
producing income from that business. But it is  de tirer un revenu de I'entreprise. Cependant, il est
equally true that if the taxpayer cannot establish  tout aussi vrai que si le contribuable ne peut
that the fine was in fact incurred for the purpose of emdhtrer que I'amende a en faié ‘encourue en
gaining or producing income, then the fine or pen-  vue de tirer un revenu, 'amendeenalig pie
alty cannot be deducted and the analysis stops  peutesiter&duite et I'analyse s'asté B. Il est
here. It is conceivable that a breach could be so  envisageable qu'une infraction gidssecé
egregious or repulsive that the fine subsequently  point flagrantepmgmante que I'amende impo-
imposed could not be justified as being incurred ee par la suite ne puisse se justifier comme ayant
for the purpose of producing income. However,ett éncourue en vue de tirer un revenu. Cependant,
such a situation would likely be rare and requires  une telle situation ne surviendrait que rarement et
no further consideration in the context of this case, n'a pas bese @Xamieé plus en etail dans
especially given that Parliament itself may choose le contexte ehemir pourvoi, compte tenu plus
to delineate such fines and penalties, as it has with  paetienient du fait que le Parlement pourrait
fines imposed by théncome Tax Act. To repeat, lui-rafme choisir de eimiter ce type d’amendes
Parliament may well be motivated to respond @nglits comme il I'a fait pour les amendes
promptly and comprehensively to prohibit clearly eyuwésa laLoi del’impbt sur le revenu. Une fois

de plus, le Parlement pourrait fort bien voule@a+”

gir promptement et de dap grérale afin d'inter-
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and directly the deduction of all such fines and
penalties, if Parliament so chooses.

B. Section 18(1)(b) of the Income Tax Act

dire clairement et directemerddisction de
toutes ces amendegaiys s'il le dsirait.

B. L'alinéa 18(1)b) de la Loi de I'impdt sur le
revenu

The respondent also submits that the over-quota L'intimee fait aussi valoir que la taxe s@pds- 70

levy was in fact an outlay of capital prohibited by
s. 18(1)b) of the Act because its payment allowed
the taxpayer to retain its quota. With respect, | do
not find much merit to this argument. Under
s. 17(g) of theBritish Columbia Egg Marketing

Board Sanding Order, the Board has the discre-

sement de aqiateen fait une @dense en capital

dont &wttion est interdite par I'al. 18f)
parce que son paiement a permis au contribuable

de conserver son quota.ef§yeeds, je ne trouve
pas cet argument bien fomdEn vertu de I'al. 17g)
de British Columbia Egg Marketing Board

tion to cancel or suspend a producer’s licence anftanding Order, I'Office a le pouvoir disation-

guota when any provision of a standing order has
been violated. Therefore the taxpayer would face

naire d'annuler ou de suspendre la licence et le
quota d’'un producteur lorsqu’il y a violation de

the same threat of the loss of its quota if it failed to  toute disposition de I'ordonnance. Raueohs”

pay the within-quota levy imposed for each layer
kept by a producer. At trial the respondent con-

le contribuable courraieteenmisque de perdre
son quota s'’il omettait de payer la taxe de quota

ceded that this within-quota levy is deductible as a  ordinaire iegp@®ur chaque pondeuse gard’

current expense. Given this, | do not see how the
characterization of the over-quota levy as a capital
outlay can rely upon the consequences of not pay-
ing the levy.

par un producteur. Aas,pfagttimée a admis
gue la taxe de quota ordinagduesblta’ titre
eperde courante. Cetdaht, je ne puis com-

prendre comment la qualification de la taxe sur

dépassement de quota commepekise en capital
peutétre fonade sur les comgjuences de son non-
paiement.

Even without the respondent's concession Meéme sans la concession de l'indenau sujet 1

regarding the within-quota levy, | would not char-
acterize the over-quota levy as a capital outlay. As
this Court stated ilCanderel, supra, at para. 45:

de la taxe de quota ordinaire, je ne qualifierais pas

la taxe spasdément de quota comme une

ePense en capital. Comme le dit notre Cour dans

I'arrét Canderdl, précité, au par. 45:

Rather than trying to discern into which pigeonhole a
particular income expenditure falls, the taxpayer’s focus
should be on attempting to portray his or her income in
the manner which best reflects his or her true financial
position for the year, that is, which gives an “accurate
picture” of profit.

The fine at issue in the present appeal is assessed

on a per-day basis and is meant to remove the
profit of over-quota production from the producer.
These considerations all point to characterizing the

levy as a current expense. The fact that there was a

risk that the quota could be revoked upon failure to
pay the fine is no more relevant to this analysis
than the fact that if a factory’s electricity bill is not
paid, there is a risk that the utility company will

Au lieu de tenteetdemdher dans quelle case entre
epemSe dore€, le contribuable devrait ggénter
son revenu de lerengui reftte le mieux saerita-
ble situation famanpiour I'aneée, c’esta-dire qui
donne une «imate»fidl lehéfice.

L’'amende en cause dapsti@quivoi esita-
blie sur une base goaretklle visa éliminer

twrdfice que le producteur a pu tirer de la pro-

ductioedextaire. Ces congtions conver-

gent toutes vers la qualification de la taxe comme
lepedse courante. Dans lagente analyse, le
fait qu’il y ait eu un risquevdeation du quota

en cas et de paiement de I'amende n’est pas
plus pertinent que I'existence d’'un risque de cou-
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eventually cut off the power to the factory, thereby  pure du cowlactriquea’ I'usine si le compte
putting the existence of the business in jeopardy. eledtfici# n'est pas payau fournisseur, avec ses
To declare the cost of electricity as a capital outlay  eguehces sur la viab#itde I'entreprise. Le
on this basis would not provide an accurate picture faiteddacEr le caf de I'€lectricie comme une

of the taxpayer’'s income for the year. epnse en capital dans ce contexte ne donnerait
pas une image falé du revenu du contribuable
pour I'anrée.

For these reasons, the appellant’'s expenditures Pour ces motifs, lesegpenses engags par I'ap-
for the over-quota levy are best characterized as a  pedafitgard de la taxe surepassement de
current expense, the deduction of which is permit-  quota sont mieux eeslédmme desegénses

ted by ss. 9(1) and 18(&)(of the Act. courantes, dont laedudction est permise en vertu
du par. 9(1) et de I'al. 18(4) de la Loi.
VII. Disposition VII. Dispositif

The over-quota levy is an allowable deduction La taxe sur dpassement de quota estldctible
pursuant to s. 18(13) of the Act. | would there-  en vertu de l'al. 18&)l)de la Loi. Je suis donc
fore allow the appeal, with costs in this Court and  d’avis d’accueillir le pourvoi agpend” dans
the court below, set aside the judgment of the Fed-  notre Cour et en Cour d’appel, d’annefetd’arr”
eral Court of Appeal, and restore the order of la Cour d’ajgpitdle et deatablir 'ordonnance

Lamarre J.T.C.C. du juge Lamarre.

Appeal allowed with costs. Pourvoi accueilli avec dépens.

Solicitors for the appellant: Thorsteinssons Tax Procureurs de I'appelante: Thorsteinssons Tax
Lawyers, Vancouver. Lawyers, Vancouver.

Solicitor for the respondent: The Department of Procureur de l'intimée: Le ministere de la

Justice, Ottawa. Justice, Ottawa.



