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Criminal law — Fresh evidence — Due Diligence — Droit crimingElement de preuve nouveau — Dili-
Competence of trial counsel — General approach to gence raisonnable —et@oo®’de l'avocat de la
miscarriages of justice based on existence of fresh evi-efendé — Approcheergrale applicable en matie
dence — Fresh evidence available at trial but not d’erreurs judiciaires lorsqu'il existecldaserits de

adduced into evidence because of tactical decision of preuve nouvdai@ment de preuve nouveau disponi-
trial counsel — Whether due diligence criterion of test ble au moment desproais non produit par suite
to admit fresh evidence met — Whether trial counsel d’'ueeisidh d'ordre tactique de l'avocat de la
was incompetent — Whether failure to use fresh evi- eferde Le volet diligence raisonnable dueceit’
dence at trial resulted in miscarriage of justice. relaif’admissibilit d’éléments de preuve nouveaux
est-il respe@? — L’'avocat de I'accesau proesétait-
il incompétent? — L’omission d'utiliser éément de
preuve nouveau au pres a-t-elle entraié une erreur
judiciaire?

The accused was charged with three sexual offences. Laedis inculgE de trois infractiona taractte
At trial, the complainant, the accused’s adopted daugh- sexuel. Aesprtac plaignante, sa fille adoptive, a
ter, testified that he began touching her in a sexual manemoigreé qu'il avait commenea se livrer des attouche-
ner when she was 12 years old and that the inappropriate ments sexuels sur elle loesajtideie de 12 ans et
conduct culminated in 1984 when he sexually assaulted que ces agissements ieapprapent atteint leur
her by having non-consensual sexual intercourse. The paroxysme en 1984 lorsqu’il 'acagess®llement
complainant left home the day of that incident. She first en ayant avec elle des relations sexuelles non consen-
complained to the police in 1994. Because of a tactical suelles. La plaignante éaquittison familiale le jour
decision of defence counsel, an audio-taped conversa- asdoetment. Elle a pa@tplainte pour la preraie
tion between the complainant and her mother, in which  adéspolice en 1994. Par suite d'urecidion d'ordre
the complainant denied that she had been sexually tactique de l'avocat dferdaed’un enregistrement
molested by the accused, was not introduced into evi- audio d’'une conversation qu'a eue la plaignante avec sa
dence. The tape had been surreptitiously recorded by theere @tau cours de laquelle la premihiait avoireté
mother in 1984, a few days after the alleged incident. In apessxuellement par 'acaisi’a jamaisefé pe-
cross-examination, the complainant denied having had e sent preuve. L’enregistrement avaité “réali®
any contact with her mother at that time. In her testi- subrepticement paerka en” 1984, quelques jours
mony, the mother contradicted the complainant's evi- eses faits repro@s. Durant le contre-interrogatoire,
dence. The jury convicted the accused of sexual assault la plaignaetenainieu quelque contact que ce soit
and indecent assault but acquitted him of sexual assault aveersaam cours de laedode en question. Au
with alleged forced sexual intercourse. On appeal, new cours de esooigtiage, la ere a contredit la
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counsel sought reversal of the convictions on the
grounds that the accused’s trial counsel was incompe-
tent, or that the fresh evidence not used at trial on coun-
sel’s advice impacted on the issue of guilt or innocence,
and the failure to use this evidence resulted in a miscar-
riage of justice. The Court of Appeal appointed a com-
missioner to conduct an inquiry concerning whether the
fresh evidence relating to guilt or innocence and to the
competence of defence counsel was credible. Informed
by the commissioner’s findings, a majority of the Court
of Appeal dismissed the accused’s appeal.

plaignante. Le jeglaed’accug coupable d'agres-
sion sexuelle et d'attlenatdeur, mais I'a acqutt”
d'un chef d’agression sexuelle lui reprochant d’avoir
eflarplaignante avoir des rapports sexuels avec lui.
En appel, le nouvel avocat de Hadeosine Tan-
nulation delardtions de culpabiéitpour les motifs
suivants: I'avocat de #ameyzoes tait incomp-
teréniént de preuve nouveau qui, sur les conseils
de l'avocat, n'avatépaslis® au proes était une
preuve qui avait une incidence sur la question de la cul-
pabdit" de I'innocence, et le fait de ne pas l'avoir

utilisé avait entraié une erreur judiciaire. La Cour d’ap-
pel a nomm’un commissaire, qu’elle a chargé faire
enqete sur la @dibilitt deseléements de preuve nou-
veaux relatifsa’la question de la culpabditou de I'in-
nocence e celle de la congiénce de I'avocat au pro-
cés. Apes avoir pris connaissance des conclusions du
commissaire, la Cour d'appel a, la majori€, reje€
I'appel de I'accus’

Held: The appeal should be dismissed.

The four criteria applicable to an appeal based upon
fresh evidence were stated by this Coufahmer to be

Arrét: Le pourvoi est rejet’

Les quaeessrapplicables en cas d’appel fend”

sur I'existence dléments de preuve nouveaux @t

due diligence, relevancy of the evidence, credibility ofenori@s par notre Cour dans l'atrPalmer et sont: la

the evidence and the expectation that it would have
affected the result. The due diligence criterion will be
met where the evidence was not led due to the incompe-
tence of counsel. A finding of incompetence requires
the appellant to establish, first, that counsel's acts or
omissions constituted incompetence and, second, that a
miscarriage of justice resulted. Where it is apparent that
no prejudice has occurred, it will usually be undesirable
for appellate courts to consider the performance compo-
nent of the analysis. Here, defence counsel satisfied the
commissioner and all three members of the Court of
Appeal that his decision was competent and may have
resulted in the accused’s acquittal on the most serious
charge. Defence counsel had feared that the production
of the tape would destroy the credibility of his main wit-
ness, the accused’s spouse, and the destruction of her

diligence raisonnable, la pertineneérdent’"de
preuve, sa plawsitiliel possibilé qu’il aurait inflle
sur l'issue ds.frecriere de la diligence raisonna-
ble est respiectést en raison de I'incoraghce de
'avocat eléanknt de preuve n’a padé’ produit.
Pour que le tribunal aofickcempstence, I'appe-
lantethditir, premérement, que les actes ou omis-
sions de l'avocat relevaient de |etexarep” et,
elmexnent, qu’'une erreur judiciaire en esult.
Dans les dassbclair qu'aucun gjudice n'aet
eaiish’est gréralement pas souhaitable que les
cours d’appetesiteirTexamen du travail de I'avo-
cat. Erdedfavocat de laalénse a convaincu le
commissaire et les trois juges de la Cour d’appel qu'il
avait fait preuve de eemge en prenant saaision
et qu’'elle avait meeraajuittement de I'accest

credibility would have forced the accused, who counsel egdid de l'accusation la plus grave. L'avocat de la
considered to be a poor witness, to testify. Where, in theefendé craignait que la production de I'enregistrement
course of a trial, counsel makes a decision in good faith en pretruisd’la cedibilité de sondmain principal,
and in the best interests of his client, a court should notepolise de I'acces’ce qui aurait contraint I'aceais’
look behind it save only to prevent a miscarriage of jus-emdigner, et I'avocat consdiit que ce dernier ferait

tice. While there are decisions that defence counsel are
ethically bound to discuss with the client and regarding
which they must obtain instructions, on the facts of this
case, counsel had the carriage of the defence and the
implied authority to make tactical decisions in the best

are (gmoin. Lorsque, durant un pexs; I'avocat

prend de bonne foieais®ond dans I'irefét de son

client, les tribunaux ne devraient pas la remettre en
question, si ce n'est pobeemn® erreur judiciaire.

Bien qu'il y ait dessidhs que les avocats de la

interests of his client. In any event, the failure to obtain efedSe doivent, en vertu degles de dontologie, dis-

specific instructions did not affect the outcome of the
trial. In the absence of a miscarriage of justice, the ques-

cuter avec leurs clieatsegfard desquelles ils doi-
vent obtenir des instructions, il ressort des faits de la
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tion of the competence of counsel is usually a matter of esgnte affaire, que I'avocat en caesait'charg de la
professional ethics and is not a question for the appellateefensé et qu’il avait I'autorisation implicite de prendre

courts to consider. Since defence counsel had implied

authority to decide not to use the tape, the accused has

failed to satisfy the due diligence criterion.

desialis d'ordre tactique dans lamt de son
client. Quoi qu’il en soit, 'omission d'obtenir des ins-

tructionsgisés n'a pas influead’issue du proes. En

'absence d’erreur judiciaire, la coetighce de I'avocat
est gréralement une question deattologie profes-
sionnelle gu’il n'appartient pas aux tribunaux d’appel
d’examiner. Comme l'avocat de laf@hse avait I'auto-
risation implicite de dcider de ne pas utiliser I'enregis-
trement, I'accus’n’a pas satisfait au @it de diligence
raisonnable.

The due diligence criterion, however, is not an essen-
tial requirement of the fresh evidence test, particularly
in criminal cases, and it must yield in circumstances
where its rigid application would result in a miscarriage
of justice. The accused failed to establish that such a
danger exists. Not only were the tapes unlikely to
adversely affect the credibility of the complainant but it
was reasonable to conclude that using the tape at trial

Toutefois, la diligence raisonnable n’est pas une con-
dition essentielle d’admissib@iéments de preuve
nouveaux, patemknt dans les affaires criminelles,
et cererite doit pastfe retenu lorsque son applica-
tion rigideiremiia”une erreur judiciaire. L'acaus’
n'est pas paevépablir I'existence d'un tel risque.

Non seulement I'enregistrement n’aurait-il vraisembla-

blement patamigdibilité de la plaignante, mais il

would have undermined the credibility of the accused’setait raisonnable de conclure qu'il aurait mc€lle de la

spouse. The fact that she chose to create the tape in 1984

could be seen as an apprehension that criminal condu

conjointe deel'daxusit que cette demme ait
cecidédde proedera I'enregistrement en 1984 pourrait

had occurred. There exists no reasonable possibility thattre pecu comme une crainte que des agissements cri-

the use of the “fresh” evidence in this case might have

affected the two guilty verdicts rendered by the jury.
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APPEAL from a judgment of the Alberta Court POURVOI contre uatat€ la Cour d’'appel de
of Appeal (1999), 133 C.C.C. (3d) 309, 232 A.R.  I'Alberta (1999), 133 C.C.C. (3d) 309, 232 A.R.
307, 195 W.A.C. 307, [1999] A.J. No. 342 (QL), 307, 195 W.A.C. 307, [1999] A.J. No. 342 (QL),
dismissing the accused’'s appeal from his convic- qui aerdjappel forn®€ par l'accus’contre sa
tion for sexual assault and indecent assault. Appealecladttion de culpabitt’pour agression sexuelle

dismissed. et attentat la pudeur. Pourvoi regt’
Ben R. Plumer, for the appellant. Ben R. Plumer, pour I'appelant.
Joshua B. Hawkes, for the respondent. Joshua B. Hawkes, pour l'intimée.
The judgment of the Court was delivered by Versiondagse du jugement de la Cour rendu
par

MAJOR J — The appellant, G.D.B. was con- LE JUGE MAJOR — L’appelant, G.D.B., et 1
victed of sexual and indecent assault. He was seneclad coupable d’agression sexuelle et d’attentat
tenced to concurrent terms of 36 and 20 monthsa la pudeur. |l &t condama@a des peines d’em-
imprisonment. He was acquitted on a count of sex-  prisonnement de 36 et 20 mois respectawvement, °
ual assault which alleged forced sexual inter-  purger cenfapncurrente. Il att acquite’ d'un
course. His appeal was dismissed by a majority of  chef d’'agression sexuelle lui reprochant d'avoir
the Alberta Court of Appeal. contraint la plaignange avoir des relations

sexuelles avec lui. La Cour d’appel de I'Alberta a
reje€ son appeh la majori€.

This appeal as of right considers whether a new La question faisant I'objet du @sént appel de 2
trial ought to be ordered on the basis of fresh evi-  plein droit est de savoir si un nouvesudoibc’
dence. etre ordona’en raison de I'existence d'etement

de preuve nouveau.

The evidence sought to be admitted was the L'elément de preuve nouveau que I'on chehe K
taped recording of the complainant denying mis-  faire admettre est un enregistrement dans lequel la
conduct on the part of the appellant. This evidence  plaignante nie toute inconduite de la part de I'ap-
was available at trial but not used because of atac- pelantléeerit de preuvetait disponible au
tical decision of trial counsel. pres, mais il n'a pagtt utilisé par suite d’'une

décision d'ordre tactique de l'avocat qui repeh-
tait alors I'appelant.

The appellant now submits that his trial counsel L'appelant plaide maintenant que cet avocat?
was incompetent and that that incompetency satietait incomgetent et que cette incomignceetablit
fies the need to establish that the evidence could  qlériEnt de preuve n'aurait giré produit au
not have been adduced at trial on the exercise of epren'faisant preuve de diligence raisonnable.
due diligence.

| conclude, for the reasons that follow, that in Pour les motifs qui suivent, jestime que, en®
the absence of a miscarriage of justice, the ques- I'absence d'erreur judiciaire, |latecmmpde
tion of the competence of counsel is usually a mat-  I'avocatezsrglément une question deatto-

ter of professional ethics and is not a question for  logie professionnelle qu’il n'appartient pas aux tri-
the appellate courts to consider. In the result, the  bunaux d'appel d’examiner. Le pourvoi est donc
appeal fails. rejet’
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I. Facts |. Les faits

J.W., the appellant’s adopted daughter and com- J.W., qui est la fille adoptive de I'appelant et la
plainant on each count in the indictment testified  plaignante relativeantmnits’les chefs d’accusa-
that the appellant began touching her in a sexual tiocemaitre que I'appelant avait commeana’
manner when she was 12 years old. It happened, sediwdes attouchements sexuels sur elle lors-
she said, on numerous occasions when he entered qu’'elle avait 12 ans. Elle a dit qataitgleos’
her bedroom, either at night, or at other times and  algie hombreuses occasions, dans sa chambre
in other locations when they were alone. She fur-  lorsqu'il y entrait la n@tddautres moments, et
ther testified that the inappropriate conducta d'autres endroits lorsqu’ilstaient seuls. Elle a
culminated in June 1984, when the appellant sexu- ejogtie ces agissements ont atteint leur
ally assaulted her by having non-consensual sexual  paroxysme en juin 1984, lorsque l'appelant I'a
intercourse. The complainant left home that day. ageessXuellement en ayant avec elle des rela-
She first complained to the police about these inci-  tions sexuelles non consensuelles. La plaignante a
dents in 1994, when she was a mature and married edaitthaison familiale ce joual Elle a pod”
woman and had lived away from home for over a  plaink® police au sujet de cegéhements pour
decade. la prerare fois en 1994. Elletait alors adulte et
mariée, et avait quitt’la maison familiale depuis
plus d'une dizaine d'are€s.

The “fresh” evidence to be considered on this L'elément de preuve «nouveau» en cause dans
appeal is an audio-taped conversation between ekept’pourvoi est I'enregistrement audio d’une
J.W. and her mother, M.B., in which J.W. denied  conversation entre J.W. ersahhB., au cours
that she had been sexually molested by the appel- de laquelle J.W. nietvagréssé sexuelle-
lant. The recording was surreptitiously taped by  ment par I'appelant. La conversakoeraegis-
M.B. in 1984, a few days after J.W.'s departure eetsubrepticement par M.B. en 1984, quelques
from home. Ten years later, when the complainant  jourssalgr @part de J.W. de la maison fami-
brought her story to the police, M.B. gave the tape liale. Dix ans plus tard, lorsque la plaignante a fait
to the appellant’s lawyer. The tape remained in his  part deesirarla police, M.B. a remis I'enre-
possession throughout the trial. gistremantavocat de l'appelant. L'enregistre-

ment est demearén possession de ce dernier pen-
dant tout le proes.

Trial counsel chose not to introduce the tape in L'avocat de I'appelant au pres'a écid® de ne
evidence. Instead, he raised questions about the gpasel I'enregistrement en preuve. Il a giut”
contents of the tape on cross-examination of the e pes questions sur son contenu au cours de son
complainant who was not aware that the tape  contre-interrogatoire de la plaignante, qui ne savait
existed. The complainant denied having had any  pas que I'enregistrement existait. La plaignante a
contact with her mother, M.B., until about three e r@voir eu quelque contact que ce soit avec sa
months after she had left home permanently. She erepM.B., pendant environ trois mois eprvoir
had no specific recollection of the detailed conver-  quitt”"maison familiale de éan permanente.
sation which was put to her in cross-examination Elle n'avait aucun souvenis pg la conversa-
at the trial. tion dont on lui a fait part durant son contre-

interrogatoire au pras.

The appellant did not testify. The appellant's L'appelant n'a pasetnoigré. La conjointe de
spouse M.B. testified and contradicted the com-  l'appelant, M.B.enaoifjré et a contredit le
plainant’s evidence about the conversation, whichemdignage de la plaignante au sujet de la conver-
she said occurred shortly after the complainant left ~ sation qui, a-t-elle éffareu lieu peu aps’le



[2000] 1 R.C.S. R.C. G.D.B. Le juge Major 525

home. She said that the complainant came with herepard de la plaignante de la maison familiale. Elle
boyfriend to collect her clothes and that the con- a dit que la plaigedaitevenue chercher ses
versation occurred at that time. During the conver- eterients avec son petit ami et que la conversation
sation, M.B. attempted to find out why the com-  avait eu dieze ‘momentd.” Au cours de la con-
plainant had left home. Although at trial M.B. did  versation, M.B. aetetd” d@couvrir pourquoi la
not give a verbatim report of the questions and plaignante avait daitthaison familiale. Bien
answers, she stated that she asked the complainant  que, asg, pWoB. n'ait pas rapp@tmot pour
on several occasions whether the appellant had  mot les questiares pEsles aponses i@jes,
assaulted or molested her and, each time, the com-  edlel@édavoir demarela la plaignanta plu-
plainant denied having been assaulted in any man-  sieurs reprises si I'appelant 'avatagrges”
ner. According to M.B.’s testimony, the only rea-  chaque fois celle-ci avaidvoiret agressé de
son the complainant gave for leaving home was  quelqueenegagiie ce soit. Selon lenioignage
her dislike of the strict rules she was required to  de M.B., la seule raisoredpania plaignante

follow. pour avoir quit€’ la maison familialeetait qu’elle
n'aimait pas les agles strictes auxquelles elle
devait olir.
The complainant’s sister, S.B., also testified. S.B., la sceur de la plaignante, egalement 10

While she did not confirm the discussion about aemdigré. Quoigu’elle n’ait pas confirenTexis-

denial of any sexual impropriety, she confirmed tence de la discussion au cours de laquelle la plai-

her mother's evidence that the complainant gnante aumuiil y ait eu quelque actepié-

returned home within a few days of leaving, and  hensible de nature sexuelle que ce soit, elle a

had a conversation with her mother in which she  comfilenEmoignage de saere selon lequel la

indicated that her reason for leaving was her dis-  plaigreiaterévenue la maison quelques jours

like of the strict house rules. aw enefre partie et avait eu avec s&rmm une
conversation au cours de laquelle elle avait ingliqu”
gu’elle était partie parce qu’elle naimait pas les
regles strictes applig&sa la maison.

The jury acquitted the appellant of the most seri- Le jury a acquitt”I'appelant du chef d'accusa- 11
ous charge, sexual assault, which alleged forced tion le plus grave, soit celui d’agression sexuelle
intercourse to have occurred the day the complain- egadlht qu'il avait forela plaignanta avoir des
ant left home, and convicted the appellant of the  relations sexuelles avec lui l& jelle a quit’
other two charges. la maison familiale, mais l&cldi€é coupable des

deux autres accusations.

II. Judicial History Il. L'historigue des preeiures judiciaires

On appeal, new counsel sought reversal of the En appel, le nouvel avocat de I'appelant 32
convictions on grounds: (1) the appellant's trial  deneabahnulation des etlarations de culpabi-
counsel was incompetent, or (2) the fresh evidence e pbtir les motifs suivants: (1) I'avocat de I'appe-
not used or called at trial on the advice of counsel, lant awepdtait incomgtent; (2) 18lement de
was evidence that impacted on the issue of guilt or ~ preuve nouveau qui, sur les conseils de l'avocat,
innocence, and the failure to use this evidence  n’avaieadilis® ni produit au pragsétait une
resulted in a miscarriage of justice. preuve qui avait une incidence sur la question de la

culpabilitt ou de l'innocence, et le fait de ne pas
l'avoir utilise avait entraié une erreur judiciaire.
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As the affidavits filed on the fresh evidence Etant done” que les affidavits efio€s au sou-
application raised issues of credibility and fact tien de la demande de production dualéuvel ~
which could not be conveniently resolved by the  ment de preuve soulevaient des questieds de cr’
Court of Appeal, the court appointed the |ilt'et de fait qui ne pouvaientetré
Honourable Roger P. Kerans, as a commissioner,  coemet esolues par la Cour d’appel, celle-
pursuant to s. 683(J)(ii) of the Criminal Code, ci a nomne I'honorable Roger P. Kerans commis-
R.S.C., 1985, c. C-46. He was to conduct an  saire en vertu du sous-ale§B3¢L) Code cri-

inquiry on the following questions: minel, L.R.C. (1985), ch. C-46, et lui a demaru
faire engete sur les questions suivantes:
[TRADUCTION]

(1) Is the first kind of fresh evidence that Mr. B. wishes (1) La peesnccaggorie dEléments de preuve nou-
this court to consider, that relating to guilt or inno- veaux que M. B. denaledeour d’examiner, soit
cence, credible in the sense that it is reasonably ceux reldtfgulpabili€ oua I'innocence, sont-
capable of belief? ils edibles, en ce sens qu’on peut raisonnablement

y ajouter foi?
(2) Is the second kind of fresh evidence that Mr. B. (2) Les astéesents de preuve nouveaux que M. B.

wishes this court to consider, that relating to the demardeour d’examiner, soit ceux relatifda
competence of his trial counsel, credible in the cetepée de I'avocat qui le reggéntait au pro-
sense that Mr. Kerans believes it? We ask that he es, sont-ils @dibles, en ce sens que M. Kerans y
make findings of fact in this regard. ajoute foi? Nous lui demandons de tirer des conclu-
sions de faifa’cetegard.
((1997), 200 A.R. 184, at p. 187) ((1997), 200 A.R. 184 p. 187)

Commissioner Kerans held extensive hearings, Le commissaire Kerans a tenu de longues
took evidence from all material parties and filed a  audiences, recueilémeighage de toutes les
detailed report. He found the following to be an  parties coeesret dpo€ un rapport efaillé. Il
accurate transcription of the relevant portion of the & g [Echange suivardtait une transcription

tape: fickle de I'extrait pertinent de I'enregistrement:
[TRADUCTION]

M.B.: So what happened? M.B.: Alors, gu'est-ce qui S'estgiass’

J.B.:  Well nothing has changed since last time Mom. J.B.: Bien, rien n'a ehdepulis la dereie fois,

maman.

M.B.: J., He hasn't laid a hand on you. I've hardly ever M.B.: J., il ne t'a pasdeude t'ai rarement lamss’
left you home and he hasn't touched you that sauemaison et il ne t'a pas towshtomme
way. Be honest. ca. Sois honete.

J.B.: | am. J.B.: Je le suis.

M.B.: Don’'t hurt me anymore. Don’t lie to me about M.B.: Ne me fais plus de peine. Ne me memg@as
that, please. | mean if you have made up your sajetll te plaf. Je veux dire, si tu es bien
mind to leave home fine, but don’t do that to me. eciddea quitter la maison, soit, mais ne me fais
Dad hasn't laid a hand on you, has he? pas cela. Papa ne t'a paefaekt-ce pas?

J.B.: Well he still bugs me and stuff. J.B.: Bien, il est encoresaproi.

M.B.: But he hasn'’t laid a hand on you, has he? M.B.: Mais il ne t'a pasdeucdfgst-ce pas?

J.B.: Well. J.B.: Bien.

M.B.: Has he? M.B.: Est-ce qu'il I'a fait?

J.B.: Well not, he isn't as bad as he was but he still J.B.: Bien non, il n'est pas aussi pire qu’avant, mais il

comes up and slaps you and stuff like that. | tell vient encore me donner des tapes et faire des cho-
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him to leave me alone and he just says I'm not
hurting you. But it bugs me.

M.B.: But he’s never molested you, has he?

J.B.: No.

M.B.: He’s never put his hand sexually on you did he?

J.B.: No.

M.B.: So in other words, all he did was tease you a lit-
tle bit. Right?

J.B.: Yes.

There were no other statements inconsistent with
the complainant J.B.’s testimony on the tape. (J.B.
is J.W.’'s maiden name.)

J.B.:

J.B.:

J.B.:

ses cooamée, lui dis de me laisser tranquille
et il se contente de dire «Je ne te fais pas mal».
Mais ca me tape sur les nerfs.

M.B.: Mais il ne t'a jamais agres®st-ce pas?
Non.

M.B.: Il ne t'a jamais @euskXuellement, n'est-ce
pas?

Non.

M.B.: Autrement dit, tout ce gu'il a fait c’est te taquiner
un peu, pas vrai?

Oui.

Il n'y avait aucune agtegation incompatible
avamieighage de la plaignante J.B. dans I'en-

registrement. (Les initiales J.B. sont celles du nhom

de jeune fille de J.W.)

Informed by the findings of the Commissioner,
a majority of the Court of Appeal denied the appel-
lant’s appeal: (1999), 232 A.R. 307. In their view,
the decision not to use the tape was not incompe-
tence, but was made by defence counsel for sound
tactical reasons. In addition, they concluded that
the appellant had not satisfied the criteria for the

Aprés avoir pris connaissance des conclusioné
du commissaire, les juges de la Cour d’ajgpel ont, °

la magoni€je€ I'appel: (1999), 232 A.R. 30A
leur aviscisiati de ne pas utiliser I'enregistre-
menenwad” pas I'incomgtence, mais avait

OpktE” prise par I'avocat au pres pour des rai-

sons d'ordre tactique valables. En outre, ils ont

admission of fresh evidence enunciated by this e jggé I'appelant n'avait pas satisfait auxexgs

Court in Palmer v. The Queen, [1980] 1 S.C.R.
759.

relatifa 'admissibilig d'éléments de preuve nou-
veauxehon&s par notre Cour dar®lmer c. La

Reine, [1980] 1 R.C.S. 759.

In the view of the dissenting justice, although De l'avis du juge dissident, emie si l8léement

the evidence was available at the trial, and
although counsel’'s decision not to use the evidence
was not incompetence, he stated the evidence of
the tape was sufficiently compelling that it might
have affected the outcome of the appellant’s trial
and would have ordered a new trial.

lll. Analysis

A. General Approach to Miscarriages of Justice
Based on the Existence of Fresh Evidence

A.

15

de pretaiedisponible au pres et que I'avocat
n'avait pas fait montre d'eteangén efidant
de ne pas l'utiliser, la enélée par I'enregis-

tremetdit” suffisamment forte qu’elle aurait pu
influer sur l'issue depdxl'appelant. Il aurait

ordera’tenue d’'un nouveau pex’

L’analyse

Approche générale applicable en matiere d'er-
reurs judiciaires lorsqu’il existe des ééments
de preuve nouveaux

This appeal centers on the existence of fresh evi- Le prsent pourvoi porte principalement surl6

dence. The well-known criteria applicable to this
issue were stated Palmer, supra, and reaffirmed

I'existence @lémént de preuve nouveau. Les

cridres applicables sont bien connus. lls e#t ~
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recently inR. v. Warsing, [1998] 3 S.C.R. 579, at enon&s dans |'aef Palmer, précité, et Eitérés
para. 50: ecemment danf&. c. Warsing, [1998] 3 R.C.S.
579, au par. 50:

(1) The evidence should generally not be admitted if, (1) On ne devem#radément pas admettre une

by due diligence, it could have been adduced at trial [preuve] qui, avec diligence raisonnable, aurait pu
provided that this general principle will not be etré produite au pres,a condition de ne pas appli-
applied as strictly in a criminal case as in civil quer ce principeergl de margfe aussi stricte
cases. . .. dans les affaires criminelles que dans les affaires
civiles. . .
(2) The evidence must be relevant in the sense that it (2) La [preuvedtdoipertinente, en ce sens qu’elle
bears upon a decisive or potentially decisive issue in doit porter sur une quesignedéu potentielle-
the trial. ment d¢isive quant au pres:
(3) The evidence must be credible in the sense that it is (3) La [preuvegtdmiplausible, en ce sens qu'on
reasonably capable of belief, and puisse raisonnablement y ajouter foi, et
(4) It must be such that if believed it could reasonably, (4) elleaddttelle que si I'on y ajoute foi, on puisse
when taken with the other evidence adduced at trial, raisonnablement penser qu'avec lemdrts
be expected to have affected the result. de preuve produits @s petie aurait infle’sur le
résultat.
B. Due Diligence B. La diligence raisonnable

The “fresh” evidence was in the continuous pos- L'epouse de I'appelant avaieEment de preuve
session of the appellant's wife since 1984 and  «nouveau» en sa possession depuis 1984. Celui-ci
available to him and his lawyer at anytime beforeetait’donca’la disposition de I'appelant et de son
or during the trial. Counsel after taking possession  avocat en tout temps avant ou pendaesle proc’
of the tape decided for tactical reasons not to use ed@voir pris possession de I'enregistrement,

it. The Court of Appeal concluded that the appel- I'avocateeidd; pour des raisons d'ordre tac-
lant failed to satisfy the due diligence requirement  tique, de ne pas l'utiliser. La Cour d'appel a jug’
of the Palmer analysis. gue l'appelant n'avait pas satisfait aueritde

diligence raisonnableenon& dans le cadre
d’'analyseetabli dans I'aet Palmer.

However, the appellant emphasized that the Toutefois, I'appelant a soulignque la dcision
decision not to use the tape was made unilaterally  de ne pas utiliser I'enregistremeatéapage”
by his lawyer, and against his express instructions.  endment par son avocat, contrairengenes
Defence counsel, he claims, failed to inform him instructions formelles. #tamit que son avocat
of his decision and, as a result, the appellant was  avait omis de I'informer deisardéet que, en
not aware that the tape would not be used until the ecpresice, ce n'est cula fin du proes qu'il a
completion of the trial. It was submitted that the eali® que I'enregistrement ne serait pas wutilis
appellant, by the incompetence of his counsel was  L’appelant aeptpid” 'incomptence de son
deprived of any opportunity to exercise due dili- avocat l'avait et 'de faire preuve de dili-
gence in ensuring that the recording would be used  gence raisonnable pour faire en sorte que I'enregis-
at his trial to challenge the credibility of the com-  trement soit atdis proes afin d'attaquer la ef”
plainant. dibilig de la plaignante.

The due diligence criterion exists to ensure Le crittre de diligence raisonnable existe pour
finality and order — values essential to the integ-  assurer le eeradffinitif et le deroulement
rity of the criminal proces®R. v. M. (P.S) (1992), ordone” des proedures judiciaires — valeurs
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77 C.C.C. (3d) 402 (Ont. C.A.per Doherty J.A.,  essentielles lintégritt du processus en mer
at p. 411: criminelleR. c. M. (P.S) (1992), 77 C.C.C. (3d)
402 (C.A. Ont.), le juge Doherty la p. 411:

The interests of justice referred to in s. 683 ofCGhieni- [TRADUCTION] L'interét de la justice mentioena
nal Code encompass not only an accused’s interest in l'art. 683adie criminel vise non seulement l'iatét
having his or her guilt determined upon all of the availa- gqu'a I'azaus que sa culpabditSoit ditermiréea la

ble evidence, but also the integrity of the criminal pro- emmide toute la preuve disponible, megalement
cess. Finality and order are essential to that integrity. et du processus en nex criminelle. Le carac-
The criminal justice system is arranged so that the trialere tEfinitif et le ddroulement ordorendes proedures
will provide the opportunity to the parties to present  judiciaires sont essemtagte intgritt. Le systme
their respective cases and the appeal will provide the de justice criminelle esteotgateélié mamire que le
opportunity to challenge the correctness of what hap- egrdohne aux parties la possibildé pesenter leur
pened at the trial. Section 683()(f the Code recog- preuve, et I'appel la possitglile contester la justesse
nizes that the appellate function can be expanded in de ce qui s’est produitess ptaladéa 683(19) du
exceptional cases, but it cannot be that the appellate pr&ode reconn#d que le ole des cours d’appel peatré
cess should be used routinely to augment the triaglargi dans des cas exceptionnels, mais le processus
record. Were it otherwise, the finality of the trial process d’appel negimufili€ couramment poustoffer le
would be lost and cases would be retried on appeal dossier cermtitpfoes. S'il enetait autrement, le
whenever more evidence was secured by a party prior to eppErdrait son carace dfinitif et serait repris en
the hearing of the appeal. For this reason, the excep- appel chaque fois qu'uneepasimita’ recueillir
tional nature of the admission of “fresh” evidence on d’auwtiésénts de preuve avant l'audition de I'appel.
appeal has been stressédcMartin v. The Queen, Voila pourquoi le caraete exceptionnel de I'admission
supra. . . . déléments de preuve «nouveaux» en appetéasou-
ligné: McMartin c. The Queen, précité. . .

However, jurisprudence pre-datinBalmer has  Cependant, dans la jurisprudencerairea I'ar-
repeatedly recognized that due diligence is not anet Palmer, les tribunaux ont “‘maintes reprises
essential requirement of the fresh evidence test, reconnu que la diligence raisonetiiepas
particularly in criminal cases. That criterion must  une condition essentielle d’admissidslitiou-
yield where its rigid application might lead to a  vealg&nients de preuve, particeiement dans
miscarriage of justiceMcMartin v. The Queen, les affaires criminelles. Ce @i€ ne doit pastfe
[1964] S.C.R. 484per Ritchie J. at p. 491: retenu lorsque son application rigide est suscepti-

ble d’entraher une erreur judiciairdvicMartin c.

The Queen, [1964] R.C.S. 484, le juge Ritchie)a

p. 491:

In all the circumstances, if the evidence is considered TRADUCTION] Eu égard a I'ensemble des circons-
to be of sufficient strength that it might reasonably tances, si la preuve estgsgéz probante poetre
affect the verdict of the jury, | do not think it should be raisonnablement susceptible d’influer sur le verdict du
excluded on the ground that reasonable diligence was jury, je ne crois pas qu’elleedevmiiclue pour le
not exercised to obtain it at or before the trial. motif qu'on n’a pas fait preuve de diligence raisonnable
pour I'obtenir avant ou pendant le pesc’

In R v. Price, [1993] 3 S.C.R. 633er Sopinka J. Dan®R. c. Price, [1993] 3 R.C.S. 633, le juge
at p. 634: Sopinka actit, a la p. 634:

... we agree with the conclusion of the Court of Appeal. . . nous acceptons la conclusion de la Cour d'appel
that the evidence should be admitted as fresh evidence gu’il y a lieu d’admettre la pritueede nouvelle

and the conclusion to direct a new trial. While the exer- preuve,ateengjue la conclusion qu’il y a lieu d’or-

cise of due diligence is one of the significant factors, it donner un nouveasphtdme si la diligence raison-

is not applied strictly in criminal cases and must be nable n’est qu’'un des facteurs importants, elle ne s’ap-
applied in light of the other relevant factors. The amount plique pas strictement erentwiminelle et doit
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of weight to be given to this factor depends on the s’appliquer en fonction des autres facteurs pertinents. Le

strength of the other factors, in other words, on the total- poids qu’il faut aceocdefacteur gpend de la force
ity of the circumstances. des autres facteurs ou, en d’autres termes, de I'ensemble

des circonstances.

Also Warsing, supra, at para. 51. The due dili- VoiegalementWarsing, précitt, au par. 51.

gence requirement is one factor to be considered in  L’obligation de diligence raisonnable est un

the “totality of the circumstances”. The importance  facteur qui ddie "examip” au regard de

of this criterion will vary from case to case. «I’'ensemble des circonstances». L'importance de

ce criere varie d’'une affaira l'autre.

In determining whether or not the due diligence Pour dcider si le crigte de diligence raisonna-
required byPalmer has been met, an appellate  bl®N& dans le cadre d’analystabli dans I'ar-
court should determine the reason why the evi-et RAlmer a ét resped; la cour d’appel doit
dence was not available at the trial. The reason foreterdiiner la raison pour laquelleelement de
the evidence not being available at first instance is  prewtainpas disponible au pmes’ Cette rai-
usually one of fact. In this appeal the evidence was  soreestalément une question de fait. Dans le
available. The reason it was not used, placed in its esgmt pourvoi, Elément de preuvetait disponi-
most favourable light for the appellant, was the  ble. Si I'on examine la questioneadasdge le
unilateral decision of his counsel that the tape  plus favombbppelant, la raison pour laguelle
would be more prejudicial than helpful in the trial. il n'a S Utilise est la dtision unilagrale de

son avocat que l'enregistrement serait plugyahi-
ciable qu'utile lors du pras.

It was submitted by the appellant’s new counsel Le nouvel avocat de I'appelant a plidue la
that the decision not to use the tape was incompe-ecisidh de ne pas utiliser I'enregistremeehoF
tent, and that the appellant’s obligation to exercise  tait I'in@iamre et que, du fait de cette incom-
due diligence was met by this alleged incompe- etepte, I'obligation de diligence raisonnable de
tence. The argument concluded that the test of due  I'appetaitt satisfaite. L'avocat a conclu son
diligence was therefore met, the tape as new evi- argument en affirmant querk deitdiligence
dence should be admitted, and a new trial ordered.  raisonrshite résped, que I'enregistrement

devait €tre admis en tant cel€ment de preuve
nouveau et qu'un nouveau pexc devaitefre
ordonre.

In the absence of a miscarriage of justice, that Vu I'absence d’erreur judiciaire, cet argument ne

submission fails. sauradtre retenu.
C. Effective Assistance of Counsel C. L'assistance effective d’' un avocat
(1) Introduction (1) Introduction

While the early history of the common law Bien que les ébuts de I'histoire de la common
shows that society had little interest in permitting  law indiquent que let@tdit peu intfesgea
anyone charged with a felony the assistance of  permettre aux personnessdeusfimes graves
counsel, times have changed. aadiicier de I'assistance d’'un avocat, les temps

ont chang:

Today the right to effective assistance of counsel Aujourd’hui, tout incul@ a droita I'assistance

extends to all accused persons. In Canada that right  effective d’'un avocat. Au Canada, ce droit est



[2000] 1 R.C.S. R.C. G.D.B. Le juge Major 531

is seen as a principle of fundamental justice. It is  censiddmme un principe de justice fondamen-
derived from the evolution of the common law, tale.dtdlle de Evolution de la common law,
s. 650(3) of th&Criminal Code of Canada and ss. 7 du par. 650(3)Gdde criminel canadien ainsi que
and 11¢) of the Canadian Charter of Rights and  de l'art. 7 et de I'al. 1d) de laCharte canadienne
Freedoms. des droits et libertés.

The value of effective assistance of counsel is L'importance de I'assistance effective d’'un avo-2°

apparent, but was fully explained by Doherty J.A.  cakeglente, mais elle et expliqee en éfail
in R v. Joanisse (1995), 102 C.C.C. (3d) 35 (Ont.  par le juge Doherty dRams Joanisse (1995), 102
C.A), at p. 57: C.C.C. (3d) 35 (C.A. Ontg,la p. 57:

The importance of effective assistance of counsel at TRAOUCTION] L'importance de I'assistance effective
trial is obvious. We place our trust in the adversarial d'un avocat aepestevidente. Nous faisons con-
process to determine the truth of criminal allegations. fiance au processebatecdntradictoire pouretgr-
The adversarial process operates on the premise that the miner le bienlésratcusations criminelles. Ce pro-
truth of a criminal allegation is best determined by “par- cessus repose samiaga ‘que le meilleur moyen de
tisan advocacy on both sides of the casd’S v. déterminer le bien-foreldes accusations criminelles est
Cronic, 104 S. Ct. 2039 (1984)yer Stevens J. at «la @séntation partisane par les parties de leeseth’
p. 2045. Effective representation by counsel makes the respedih@se. Cronic, 104 S. Ct. 2039 (1984), le
product of the adversarial process more reliable by pro- juge Stevknp, 2045. La repsentation effective de
viding an accused with the assistance of a professional lacpas’un avocat rend l'issue du processus de
trained in the skills needed during the combat of trial. ebad’contradictoire plus fiable puisque I'aceaskEné-
The skilled advocate can test the case advanced by the e déciassistance d'un professionnel ayant acquis les
prosecution, as well as marshal and advance the case on eteoogs qui sont requises durant le gsod’avo-
behalf of the defence. We further rely on a variety of cat epemh peut mettra 'epreuve la preuve avaee”
procedural safeguards to maintain the requisite level of par la poursuite en plus de rassenefderemés de
adjudicative fairness in that adversarial process. Effec- preuve e¢sknpef la thse de la efense. Nous nous
tive assistance by counsel also enhances the adjudicative fions aussi aux diverses garaaetiesalpso@our
fairness of the process in that it provides to an accused a assurer le niveau espuis diins le cadre du pro-
champion who has the same skills as the prosecutor and cessebalecdntradictoire. Le drod I'assistance
who can use those skills to ensure that the accused effective d'un avocat fegalisment le caraamte
receives the full benefit of the panoply of proceduralequitable du processugasSionnel en ce qu'il adjoirg °
protections available to an accused. I'aecur’@fenseur possiant les refmes cometences

que le poursuivant, comEnces qui peuvent senar °
faire bEréficier l'accu€ de toute la panoplie des
mesures de protection pemitirale disponibles.

Where counsel fails to provide effective representa- Lorsque l'avocat reseepe pas I'accasde fapn
tion, the fairness of the trial, measured both by reference effectriit’du proes en souffre, tant du point de
to the reliability of the verdict and the adjudicative fair- vue de la fiabiit’ verdict que du point de vue du
ness of the process used to arrive at the verdict, suffers.  erardqgtiitable du processugdsionnel menana °
In some cases the result will be a miscarriage of justice. ce verdict. Dans certains ca®siltenurie erreur

judiciaire.
(2) General Approach to the Issue (2) Approcherégale applicable a” cette
question

The approach to an ineffectiveness claim is La fagon d’envisager les aftjations de repsen- 26

explained inSrickland v. Washington, 466 U.S.  tation non effective est expkgu'dans l'aef

668 (1984)per O’'Connor J. The reasons contain aStrickland c. Washington, 466 U.S. 668 (1984), le
performance component and a prejudice compo- juge O’Connor. €eftle comporte un volet
nent. For an appeal to succeed, it must be estab- examen du travail de I'avocat et un eciet appr”
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lished, first, that counsel’'s acts or omissions con- tion djugice. Pour qu’un appel soit accueilli, il

stituted incompetence and second, that a  fawhahtrer, dans un premier temps, que les

miscarriage of justice resulted. actes ou les omissions de l'avocat relevaient de
lincompétence, et, dans un deemie temps,
gu’une erreur judiciaire en &sulg.

Incompetence is determined by a reasonablenessL’incompétence est apeciée au moyen de la
standard. The analysis proceeds upon a strong pre- norme d@em@aratonnable. Le point deHrt
sumption that counsel's conduct fell within the  de l'analyse est la foesopmption que la con-
wide range of reasonable professional assistance. duite de l'avocat sa ditirieur du large
The onus is on the appellant to establish the acts @ventail de I'assistance professionnelle raisonna-
omissions of counsel that are alleged not to have  ble. Il incar@pelant de efhontrer que les
been the result of reasonable professional judg-  actes ou omissions espréieocat ne dtou-
ment. The wisdom of hindsight has no place in this  laient pas de I'exercice d'un jugement profession-
assessment. nel raisonnable. La sagetsaspective n'a pas sa

place dans cette ammiation.

Miscarriages of justice may take many forms in Les erreurs judiciaires peuvent prendre plusieurs
this context. In some instances, counsel’s perform-  formes dans ce contexte. Dans certains cas, le tra-
ance may have resulted in procedural unfairness. vail de I'avocat peut avoir compeqmiis pro-
In others, the reliability of the trial's result may edirale, alors que dans d’autres, c’'est la fiahilit’
have been compromised. de l'issue du psoqui peut avoiett compro-
mise.

In those cases where it is apparent that no Dans les caswil est clair qu'aucun gjludice
prejudice has occurred, it will usually be undesir-  etacaus; il n’est gnéralement pas souhaitable
able for appellate courts to consider the perform-  que les cours d’'appetesitarTexamen du tra-
ance component of the analysis. The object of an  vail de 'avocat. L'objet d'egatali de regr
ineffectiveness claim is not to grade counsel’'s per-  sentation non effective n'est pas d'attribuer une
formance or professional conduct. The latter is left  note au travaillawconduite professionnelle de
to the profession’s self-governing body. If it is  I'avocat. Ce dernier aspect estdaisppecia-
appropriate to dispose of an ineffectiveness claim  tion de l'organisme dgleiwentation de la
on the ground of no prejudice having occurred, profession. S'il convient de trancher une question
that is the course to followSfickland, supra, at  de repeSentation non effective pour cause d’ab-
p. 697). sence de @uidice, c'est ce qu'il faut faire

(Strickland, précit, a la p. 697).

(3) Application to the Facts of this Case (3) Application aux faits ded@sp”

Two questions arise. Did the decision not to use Deux questions se posent. Lectsion de ne pas
the tape lie exclusively with defence counsel? If  utiliser I'enregistrement appartenait-elle unique-
not, what was the consequence of the appellant mdiavocat de la efense? Dans laegative,
being excluded from the decision? guelletd la consquence du fait que I'appelant
n'a pas particip’a cette dcision?

The question of whether or not to use the tape La décision d'utiliser ou non I'enregistrement
was important. Defence counsel satisfied the Cometait importante. L’avocat de laefnse a con-
missioner and all three members of the Court of  vaincu le commissaire et les trois membres de la
Appeal that his decision was competent. In fact,  Cour d’appel qu'il avait fait preuve detean®’
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they concluded that it may have resulted in the en prenant catisiai. En fait, ils ont conclu

appellant’s acquittal on the most serious charge of  que c'estepreutétte dcision qui a permis °

forced sexual intercourse. 'appelantett® acquitt” de I'accusation la plus
grave, soit celle d'avoir contraint la victinaeavoir
des relations sexuelles.

The Commissioner concluded that while counsel Le commissaire a estandue netne si I'avocat 32
was evasive in communicating his decision to the  ae#it Vvague lorsqu’il avait communiqusa
appellant, his reasons for not using the tape wereecisina I'appelant, les raisons pour lesquelles il
sound. Primarily, he feared that the production of  n’avait pasautiiaregistremengtaient valables.
the tape would destroy the credibility of his main Il craignait surtout que la production de I'enregis-
witness, the appellant’'s spouse M.B. The leading trensntidé la cedibilité de sondmoin princi-
nature of the questions she asked her daughter and  pal, MyBou$é de I'appelant. La nature sug-
the fact that she felt it necessary to surreptitiously = gestive des questions qu’elle aestmzsfille
record their conversation revealed that she was et le fait qu'elle awaitgdugSsaire d’enregistrer
more interested in obtaining a taped denial for the  subrepticement la conversation indiquaient qu’elle
purposes of future litigation than in obtaining anetait plus inéresge a obtenir une efégation sur
accurate account of events. The destruction of bande audio en vueswdotu€l proes, qua
M.B.’s credibility would have forced the appellant,  recueillir une version exactewesements. La
who counsel considered to be a poor witness, to  destruction dediilité de M.B. aurait fore”
testify. I'appelan&™®moigner, et I'avocat congdiit qu'il

ferait un péetre €moin.

The appellant submitted that even if counsel's L'appelant a soutenu queeme si la dcision de 33

decision was sound, he was obligated to inform the I'avetzat valable, ce dernietait tenu de I'en
appellant of this decision and accord him the informer et de lui donner la passihilppartici-
opportunity to participate in it. In my opinion, itis  per. Jestime qu'il appartient au Barreau de
for the Law Society of Alberta to consider whether  I'Alberta @éedhiner si, dans les circonstances,
defence counsel's conduct in the circumstances la conduite de l'avocat eéefsedttait con-
complied with the standards of the profession in  forme aux normes de la profession dans cette pro-
that province. The issue is dealt with expressly by  vince. Cette question est exerEssige par

such guidelines as Rule 12 of Chapter 9 of the  dmfes’ comme lart. 12 du chapitre 9 de
Alberta Code of Professional Conduct (loose-leaf). IAlberta Code of Professional Conduct (feuilles

That question of professional ethics is different  mobiles). Cette questioreal#olbgie profes-
from those addressed here. sionnelle estwdifffe de celles dont nous traitons.

Where, in the course of a trial, counsel makes a Lorsque, durant un pres; I'avocat prend de 34
decision in good faith and in the best interests of  bonne foi ecisidn dans l'ingfét de son client,
his client, a court should not look behind it save les tribunaux ne doivent pas la remettre en ques-
only to prevent a miscarriage of justice. While itis  tion si ce n’est poureelmap”une erreur judi-
not the case that defence lawyers must always ciaire. Bien que les avocatsfdada dé soient
obtain express approval for each and every deci- paseshlig faire approuver expresgnt toutes
sion made by them in relation to the conduct of the et chacune de kisgod$ concernant la con-
defence, there are decisions such as whether or not  duite dfetesel’il y desefisions que les avo-
to plead guilty, or whether or not to testify that cats dedfense doivent, en vertu desglés de
defence counsel are ethically bound to discuss witheontblogie, discuter avec leurs clients et au sujet
the client and regarding which they must obtain  desquelles ils doivent obtenir des instructions, par
instructions. The failure to do so may in some cir-  exempleeldsn de plaider coupable ou non
cumstances raise questions of procedural fairness  coupable ou celemdigngr ou non. Dans
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and the reliability of the result leading to a miscar-  certaines circonstances, I'omission de le faire peut
riage of justice. soulever des questioneqdiie¢ pro&durale et de
fiabilite de l'issue du pras susceptibles d'entra”
ner une erreur judiciaire.

On the facts of this case, | conclude that coun- Euégard aux faits de la ggénte affaire, j'estime
sel had the carriage of the defence and the implied  que l'awtadt charg” de la dfense et qu'il
authority to make tactical decisions, as the ones  avait 'autorisation implicite de prendmecides d’
made here, in the best interests of his client. Inany  sions d’ordre tactique, comme @8 vikes-
event, the failure to obtain specific instructions did ec@” dans l'irgfét de son client. Quoi qu’il en
not affect the outcome of the trial. There was no  soit, 'omission d’obtenir des instructimmsepr
miscarriage of justice. n'a pas influendissue du proes. Il n'y a eu

aucune erreur judiciaire.

(4) Conclusion (4) Conclusion

In light of my conclusion that defence counsel Vu ma conclusion que l'avocat de l&fdhse
had implied authority to decide not to use the tape, avait l'autorisation impliciteaitted de ne pas
the appellant has failed to satisfy the due diligence utiliser I'enregistrement, I'appelant n'a pas satisfait
requirement of théalmer analysis. au critre de diligence raisonnable de I&rr”
Palmer.

D. Was the Reliability of the Trial’s Result Com+  D. La fiabilité de I'issue du proces a-t-elle été
promised? compromise?

As noted above, the due diligence criterion is Comme je I'ai souliga’p€cdemment, le res-
not essential to a successful appeal based on fresh  pectahe dét diligence raisonnable n’'est pas
evidence. This factor must yield in circumstances  essentiel pour que soit accueilli un appsiufond”
where its rigid application would result in a mis-  I'existence dakment de preuve nouveau. Ce
carriage of justice. In my view, the appellant has  facteur ne do#tpasetenu lorsque son applica-
failed to establish that such a danger exists. tion rigideiratef une erreur judiciaire. Je suis

d’avis que 'appelant n’a pasussia établir I'exis-
tence d'un tel risque.

The contents of the recorded conversation were Le contenu de la conversation enregstétait
relevant to the central issue at trial, namely the  pertiretiegard de la principale question en
credibility of the complainant. In response to litige, c'astife la cedibilite de la plaignante.
M.B.’s leading questions, J.W. is heard to deny = On entend J.W. ni@pemse aux questions sug-
that the appellant molested her or put his hand on  gestives de M.B., que I'appelant I'ageagtess’
her sexually. touak® sexuellement.

With respect to the credibility of the “fresh” evi-  Relativementa” la cgdibilite de I8lément de
dence, Commissioner Kerans found that it was of  preuve «nouveau», le commissaire Kerams a estim”
little probative value and would likely have had a  queet@nént avait une faible valeur probante et
prejudicial effect on the credibility of M.B.: qu'il aurait vraisemblablement eu un efégtigtir”
ciable sur la @dibilité de M.B.:

First, the passage in question, along with many simi- TRAQUCTION] PremErement, I'extrait en question, de
lar passages, and the mere fact of recording would leademem@ue de nombreux autres extraits semblables,
to serious doubt on the part of a trier about the reliability comsiqau fait mfe qu'il y ait eu enregistrement,
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of the evidence of [M.B.] that she had made a careful eremraient le juge des faitsavoir de sfieux doutes

and open-minded inquiry into events in 1984, when she quanfiabilitt du €Emoignage de [M.B.] lorsqu’elle

heard, or fancied she heard, a complaint. . . . affirreges€nquise, avec soin et avec I'esprit ouvert,
des€vénements en 1984, lorsqu’elle a entendu ou cru
entendre une plaiet. . .

Counsel for the accused accepts that [M.B.] L’'avocat de I'&ccas&de que [M.B.] «a pastes
“conducted an interview in a ‘say it ain't so’ manner.” questions d’'une eraujui semblait demander : «Dis-
Counsel for the Crown in turn described her as “coer- mMoi que ce n’est pas vrai»». Pour sa part, le substitut du
cive and emotional” in dealing with a child who is “cap- procurenéggl a dit que [M.B.] avait eu une attitude

tive and tricked”. Suffice it to say that [M.B.] on the «coercitiveeetotive» dans sa dan de traiter une
tape is, in my respectful opinion, much more anxious to enfant «captive et prisegews.gu'il suffise de dire
get a denial than she is to let [J.W.] tell her story, and que, dans I'enregistrement, [M.B.Jnest humble
much more anxious to offer reproach than to reach out avis beaucoup phesgita obtenir une eiégation
with compassion. That is true of the entire tape, where a tisser [J.W.] donner sa version des faits, et beau-
eventually [J.W.] becomes monosyllabic and finally coup plus enalimdrésser des reprochesegaffrir de
lapses into silence while the mother reproaches her la compassion. Cela vaut pour tout I'enregistrement, 0"
repeatedly for the wrong done the mother by the girl [J.W.] en @edpondre par monosyllabes et finale-
leaving. . .. ment s’enfermer dans le silence pendant que sg@em®
lui reprochea maintes reprises le tort qu’elle lui a caus’
en quittant la maison. . .

I am, moreover, of the view that a trier likely would De plus, je suis d’'avis que le juge des faiteren inf’
infer from this that the conversation in 1982 was similar rait vraisemblablement que la conversation de 1982
in tone, as indeed [J.W.] testified. That being the case, aetaitstBrouBe sur le rafne ton, ce qu'a dailleurs dit
trier likely would accept as credible the evidence of [J.W.] dansesoaniginage. Celatant, le juge des faits
[J.W.] that she would likely never would have told coes@tait probablement commeedible I'affirma-

[M.B.] the particulars of a complaint, because her tion de [J.W.] selon laquelle elle n'aurait vraisemblable-

mother had set her mind not to believe it. ment jamais memi@nM.B.] les dtails d'une
plainte, parce que saame nétait pas disp@Ea y ajou-
ter foi.

Commissioner Kerans expressed doubt as to Le commissaire Kerans a dit douter que la preuve
whether the evidence was in any way helpful to the  aurastneuulilea la fense de I'appelant relati-
appellant's defence against the two charges for  vement aux deux accusations atdtdictaié

which he was convicted: coupable:

It is another matter entirely if one considers this tape TRAUCTION] C’est une tout autre histoire si on con-
evidence in terms of the incidents for which the accused eresiiénregistrement au regard degriements dont
has been found guilty, these being the events of 1982 lacag® dclag coupable, soit ceux survenus en
and before. There is no denial of the truth of that allega- 1982 et avant. Il n'y a aecdgatidn de la eracig
tion in this recording. On the contrary, in the passage de cetgaatih dans cet enregistrement. Au con-
above [J.W.] repeats that claim: “Well, nothing has traire, dans le passage susreeplitv) Epste cette
changed since last time Mom”. And she is so understood affirmation: «Bien, rien n'ae otheyoigis la derere
by her mother: “[J.W.] He hasn't laid a hand on you.” In fois, maman». Et c'est ce que comprendresa m’
my respectful view, that is reasonably capable of being «[J.W.], il ne t'a pastoughmon humble avis, le
considered by a trier [of fact] as a repetition of the origi- juge [des faits] pourrait raisonnablementereonsid”
nal complaint. Moreover, the trier, noting no immediate qu’il s'agit d’umgdtition de la plainte initiale. De
denial by [M.B.] of the accuracy of that claim, may rea- plus, ne constatant avendgatiin imnediate de la
sonably infer that she then knew at the very least that iteraci€ de cette affirmation par [M.B.], le juge des faits
had never been withdrawn, contrary to her trial evi- pourrait raisonnablement conclure qu’elle savait alors °
dence. tout le moins que cette affirmation n’avait janeddés ~

rétracte, contrairemerd ce qu’'elle a élag au proes.
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In this light, the evidence in question may be of no A la lumiére de ce qui pde, la preuve en question
use to the defence in respect of counts 2 and 3 but may pourrait bmglse ifutilea la dfense relativement
indeed have been of value to the Crown in that regard. awet 2 chefs, mais au contraiegré fort utile au

ministere publica cetegard.

A review of the transcript of the recorded conver- L'examen de la transcription de I'enregistrement
sation confirms the good sense of the findings of  de la conversation confirme le bon sens des con-
the Commissioner. The statements made by the clusions du commissaireeclastiohs de la
complainant lacked conviction. They were out-of-  plaignante manquaient de conviction. Il s’agissait
court statements made at a time of vulnerability for ~ declatations extrajudiciaires, faitess un
the complainant. Most important, the complain- momantebé était vulrérable. Fait plus impor-
ant's statements were in response to leading ques- tant encoreclastibns de la plaignante ont
tions by M.B. who was clearly determined to eté faites enegponsea’des questions suggestives de
obtain a taped denial in preference to an accurate  M.Betgiimanifestementedérmiréea obtenir
account of events. uneedBgation sur bande audio phtitju’'une ver-

sion exacte desvénements.

Not only were the tapes unlikely to adversely Non seulement I'enregistrement n’aurait-il vrai-
affect the credibility of the complainant but it was  semblablement pas haicgdibilité de la plai-
reasonable to conclude that using the tape at trial  gnante, n&gstilrdisonnable de conclure que
would have undermined the credibility of the [l'utilisation de I'enregistrement auepraarait
appellant’'s spouse, the main defence witness. The e taigEdibilité de la conjointe de I'appelant, le
fact that she chose to create the tape in 1984 could prineipalint’de la dfense. Le fait qu’elle ait
be seen as an apprehension that criminal conducecidd'de proeder a I'enregistrement en 1984
had occurred. In my view, there exists no reasona-  pougtest pecu comme une crainte que des
ble possibility that the use of the “fresh” evidence  agissements criminels aient Al i avis, il
in this case might have affected the two guilty ver-  n’existe aucune possibibnnable que I'utili-
dicts rendered by the jury. sation delément de preuve «nouveau» dans la

présente affaire aurait influsur les deux verdicts
de culpabili€ pronones par le jury.

Although there is no indication that the appel- Quoiqu'il n'y ait aucune indication que I'appe-
lant expressed a desire to testify at his trial, he sub-  lant ait exf@iisir de €moignera son proes,
mits that defence counsel’'s failure to inform him il affirme que I'omission de I'avocat qeifdée-d”
of his decision not to use the tape deprived him of  dait de I'informer decisiali de ne pas utiliser
his ability to make an informed decision in this  I'enregistrement I'agpdi® la possibild de pren-
regard. The Commissioner made the following dre uw@sibneclaigea cetegard. Le commis-
findings relevant to this submission (as summa-  sairealés conclusions pertineng$égard de
rized by the Court of Appeal): cettegbention (qui onefé Esunges ainsi par la

Cour d'appel):

[TRADUCTION]

a. Trial Counsel’s opinion, before and during trial, was a. L'avocat defemséetait d’avis, avant et durant le
that the appellant might damage his defence by testify- eprogue I'appelant pourrait nuige sa éfense s'il
ing because he might give inappropriate answers inemotgnait, car il pourrait donner desponses inappro-
cross-examination. @€s en contre-interrogatoire.
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c. Trial counsel believed that the appellant could say lit- c. L'avocat deeflenskE estimait que I'appelant ne

tle more than to give a blanket denial. This opinion was pourrategtaire plus que formuler unerggation

born out by the appellant’s testimony in the inquiry.  erdgale. Cette opinion at confirmée par le émoi-
gnage de l'appelant au cours de I'eetgu”

d. The appellant knew before trial that his counsel had d. L'appelant savait avant és praec’son avocat
no intention of calling him to testify. He agreed with n'avait pas l'intention de le faineigner. lletait d’ac-
that decision. There was no misunderstanding between cord aveceamsierd’ll n'y avait aucun malentendu
himself and trial counsel. entre I'appelant et son avocat.

I. As to whether trial counsel clearly advised his client I. Pour ce qui est de la question de savoir si l'avocat de

before trial that he would not use the tape, trial counsel efandé a clairement dit son client avant le pres’

testified that each time the matter came up he expressed qu’il n'utiliserait pas [I'enregistrement, l'avocat a

no great enthusiasm for the evidence, but that it mayemoigré que, chaque fois que la question est venue sur

well be that he had, at the opening of the trial, never le tapis, il n'a pasengdticoup d’enthousiasrae

quite said explicitly that he would not introduce it. eddrd de ceeléement de preuve, mais qu'il est bien
possible quea Touverture du praes, il n'ait jamais
vraiment dit explicitement qu'il ne le @sénterait pas.

(232 A.R. 307, at pp. 313-14) (232 A.R. 307, aux pp. 313 et 314)

Given these findings, | am satisfied that the appelEtant done’ces conclusions, je suis convaincu que
lant has failed to establish that the results of his  I'appelant n'@tphti que I'issue de son pex’
trial might have been different had he been auedit differente s’il avaitet expressment
expressly informed of his counsel’s decision notto  infoha’la dcision de son avocat de ne pas uti-

use the tape. liser I'enregistrement.
IV. Disposition IV. Dispositif
I would therefore dismiss the appeal. Je suis donc d’'avis de rejeter le pourvoi. 42
Appeal dismissed. Pourvoi rejeté.
Solicitor for the appellant: Ben R. Plumer Law Procureur de I'appelant: Ben R Plumer Law
Office, Bassano, Alberta. Office, Bassano, Alberta.
Solicitor for the respondent: The Department of Procureur de I'intimée: Le ministere de la

Justice, Calgary. Justice, Calgary.



