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ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D'’APPEL DE LA COLOMBIE-

BRITISH COLUMBIA

Administrative law — Tribunals — Liquor Appeal
Board — Institutional independence — Liquor Control
and Licensing Act providing for appointment of Board
members “ at the pleasure of the Lieutenant Governor in
Council” — In practice, members are appointed for
oneyear term and serve on a part-time basis —
Whether Board members sufficiently independent to
render decisions on violations of Act and impose penal-
ties provided — Liquor Control and Licensing Act,
RSB.C. 1996, c. 267, s. 30.

BRITANNIQUE

Droit administratif — Tribunaux administratifs —
Commission d' appel — Indépendance institutionnelle —
Liquor Control and Licensing Act prévoyant que les
commissaires sont révocables a tout moment au gré du
lieutenant-gouverneur en conseil — En pratique, les
commissaires sont nommes pour un an et exercent leur
charge a temps partiel — Les commissaires jouissent-ils
d’ une indépendance suffisante pour rendre des décisions
sur des contraventions a la loi et prononcer les peines
prévues? — Liquor Control and Licensing Act, RSB.C.
1996, ch. 267, art. 30.

A la suite d’'une encgte de police puis d'une ergfe”
d'un inspecteur principal de la Liquor Control and
Licensing Branch, il egtgaltjue lintinge, qui
exploitealrehlin pub, a commis cing infractioms
la Liquor Control and Licensing Act et aux eglements.
Au terme d’'une audience, un autre inspecteur principal

An initial police investigation and a subsequent
investigation by a Senior Inspector with the Liquor
Control and Licensing Branch led to allegations that the
respondent, which operates a hotel and pub, had com-
mitted five infractions of th&iquor Control and Licens-
ing Act and Regulations. Following a hearing, another
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Senior Inspector with the Branch concluded that the deelmendirection conclut que lesegtions onef
allegations had been substantiated and imposed a pen- epso@t impose une suspension de deux jours du
alty that included a two-day suspension of the respon- permis d’alcool de d@mtirintimée interjette appel
dent’s liquor licence. The respondent appealed to théle novo devant la commission d’appel, la Liquor Appeal
Liguor Appeal Board by way of a hearidg novo. The Board. Les conclusions sont maintenaebegard de
findings on four of the five allegations were upheld, and quatre des cagatdns, et la peine est confee En
the penalty was confirmed. Pursuant to s. 30(2)(a) of the vertu de I'al. 30(2)a) de la Lesitkemret les com-
Act, the chair and members of the Board “serve at the missaires «ss@uiablesa’tout moment au grdu
pleasure of the Lieutenant Governor in Council”. In lieutenant-gouverneur en conseil ». En pratique, les
practice, members are appointed for a one-year term and commissaires somsnooumun an et ils exercent
serve on a part-time basis. All members but the chair are leur chaegeps partiel. Tous les commissaires sauf
paid on aper diem basis. The chair establishes panels of lesigent touchent uneetribution quotidienne. Le
one or three members to hear matters before the Boardesidentetablit des formations d’'un ou trois commis-
“as the chair considers advisable”. The Court of Appeal saires, «selon ce qu'ilecenisidiqe », qui enten-
concluded that members of the Board lacked the neces- dent les affaires saurigsesmmission. La Cour
sary guarantees of independence required of administra- d’appel conclut que les commissaires n’avaient pas les
tive decision makers imposing penalties and set aside garantiegpdimtince requises pour dexcidéurs
the Board’s decision. habidisa prononcer des peines, et annuledeislon de

la commission.

Held: The appeal should be allowed and the matter Arrét: Le pourvoi est accueilli et I'affaire est ren-
remitted to the British Columbia Court of Appeal to eeyd la Cour d'appel de la Colombie-Britannique
decide the issues which it did not address. pour qu’elle statue sur les questions qu’elle n'a pas exa-

minées.

It is well established that, absent constitutional con- Il est de jurisprudence constante que, en I'absence de
straints, the degree of independence required of a partic- contraintes constitutionnellesg |¢’'iddgwéndance
ular government decision maker or tribunal is deter- requis daoddlr ou d'un tribunal administratif est
mined by its enabling statute. The statute must beeterdiiré par sa loi habilitante. Il faut integder la loi
construed as a whole to determine the degree of inde- dans son ensembietgyauinel’ le degr'd’'indépen-
pendence the legislature intended. Confronted with dance gu’a voulu assagislidur. Confroesa des
silent or ambiguous legislation, courts generally infer lois muettes ou aesbilgs tribunaux iefent gnéra-
that Parliament or the legislature intended the tribunal’s lement que le Parlementgislddure voulait que les
process to comport with principles of natural justice. edocés du tribunal administratif soient conformes
However, like all principles of natural justice, the degree aux principes de justice naturelle. Toutefois, comme
of independence required of tribunal members may be pour tous les principes de justice naturelle le degr’
ousted by express statutory language or necessary impli- egémdlance requis des membres du tribunal admi-
cation. nistratif peuetre écart par les termes exgs de la loi

ou par @&duction mcessaire.

There is a fundamental distinction between adminis- Il existe une distinction fondamentale entre tribunaux
trative tribunals and courts. Superior courts, by virtue of administratifs et tribunaux judiciaires. Du fait de leur
their role as courts of inherent jurisdiction, are constitu- @ienre inkfente, les cours sepéures sont consti-
tionally required to possess objective guarantees of both tutionnellement tenues d’offrir des garanties objectives
individual and institutional independence. The same diimthdance institutionnelle et individuelle. Le
constitutional imperative applies to the provincial em€ imgratif constitutionnel s’applique aux tribu-
courts. Administrative tribunals, by contrast, lack this naux provinciaux. Par contre, les tribunaux administra-
constitutional distinction from the executive. They are, tifs ne sont pas constitutionnell@pass sle I'ex-
in fact, created precisely for the purpose of implement- cutif. lls sont endédt peci€ment en vue de la mise
ing government policy. Implementation of that policy en ceuvre de la politique gouvernementale. Pour remplir
may require them to make quasi-judicial decisions. cette fonction, ils peatverippadsa rendre desati-

Given their primary policy-making function, however, it sions quasi judiciaires. Toutefois, vu que leur fonction
is properly the role and responsibility of Parliament and premést d’appliquer des politiques, il appartiant °
the legislatures to determine the composition and struc- bon droit au Parlementegfiglatules deetérminer
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ture required by a tribunal to discharge the responsibili- la composition et I'organisation qui permettront aux tri-
ties bestowed upon it. While tribunals may sometimes bunaux administratifs de s’acquitter des attributions qui
attractCharter requirements of independence, as a gen- leur swaluEs. Mime si certains tribunaux adminis-
eral rule they do not. tratifs peuvent parfetse”assujettis aux exigences de la
Charte relativesa I'indépendance, ce n’eséiggralement
pas le cas.
The legislature’s intention that Board members egidlateur a exprim’sansequivoque lintention

should serve at pleasure is unequivocal. As such, it does que les commissaires soierg ahditnenamovible.
not permit the argument that the statute is ambiguous On ne peut donc pas soutenir que la loi esieambigu”
and hence should be read as imposing a higher degree of qgu’'il faut paquemisl'interpeter comme imposant
independence to meet the requirements of natural jus- ure dBigiépendance pluslée afin de satisfaire
tice, if indeed a higher standard is required. Where the aux exigences de la justice naturelle, si tant est qu'une
intention of the legislature, as here, is unequivocal, there normeelgduse ‘'s'impose. Lorsque, comme en l'es-
is no room to import common law doctrines of indepen- ecepTintention dudgislateur est sarsjtivoque, il n'y
dence. Nor is a constitutional guarantee of independence a pas lieu d'importezolésstilie common law en
implicated here. There is no basis upon which to extend ermatiindpendance. La psente egre ne fait pas
the constitutional guarantee of judicial independence jouer non plus quelque garantie constitutionnelle d’'ind”
that animated th&rovincial Court Judges Reference to pendance. Il n'y a rien dans ce qui sous-terigeteoi
the Liquor Appeal Board. The Board is not a court, norrelatif aux juges de la Cour provinciale qui permet
does it approach the constitutional role of the courts. It eteddre la garantie constitutionnelle de lépéhdance
is first and foremost a licensing body. The suspension de la magistatlaecommission. La commission
complained of was an incident of the Board'’s licensing n'est pas un tribunal judiciaire, et elle est loirede poss”
function. Licences are granted on condition of compli- der les attributs constitutionnels des tribunaux judi-
ance with the Act, and can be suspended for non-com- ciaires. Sa fonctiorrprestil'octroi de permis. La
pliance. The exercise of power here at issue falls suspension qui a fait I'objet de la plainte se mattachait °
squarely within the executive power of the provincial I'exercice de cette fonction. Les permis sonesaccord”
government. sousserve du respect de la Loi et peuwvetnt Suspen-
dus en cas d’inobservation. L'exercice du pouvoir en
cause proede carement du pouvoir ecutif du gouver-
nement provincial.

This Court’s conclusion affirming the independence Vu la conclusion rektlirdépendance de la com-
of the Board makes it necessary to remit the case to the mission, dcessaire de renvoyer I'affaieela Cour
Court of Appeal for consideration of the issues it d’appel pour gu’elle examine les questions qu’elle s’est
expressly refrained from addressing. Many of these exgmesy® abstenue d'analyser. Plusieurs de ces
issues directly relate to the validity of the decision at questions touchent directement la deliditécision
first instance. Since the Court of Appeal will have the initiale. Comme la Cour d’appel pewéficier des
benefit of full argument on the nature of the initial hear- plaidoiries sur la nature de I'audition initiale et des dis-
ing and the relevant provisions of the Act, the Court also positions applicables de la Loi, la Cour egaisie ~
remits for its consideration the issue of whether this naesbn examen la question de savoir si cette audi-
hearing gave rise to a reasonable apprehension of bias  ¢ait gne crainte raisonnable de partakt, dans

and, if so, whether this apprehension was cured by the I'affirmative, si lesdpreste novo devant la com-
de novo proceedings before the Board. mission y onte@#n”
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

THE CHIEF JUSTICE — This appeal raises a criti-  LE JUGE EN CHEF— Le prsent pourvoi soalie 1
cal but largely unexplored issue of administrative  une question de droit administratif cruciale mais
law: the degree of independence required of mem-  largement inegplde degg” d’indépendance
bers sitting on administrative tribunals empowered  requis des memégearsi des tribunaux admi-
to impose penalties. As the intervening Attorneys  nistratifs haedditorononcer des peines. Comme
General emphasize, this is an issue that implicates  I'ont seulige” procureurs egéraux interve-
the structures of administrative bodies across the  nants, cette question met en cause la structure d’or-
nation. ganismes administratifs dans 'ensemble du pays.

The Court allowed the appeal at the conclusion La Cour a accueilli le pourva la fin de I'au- 2

of the hearing, with reasons to follow. These are  dience, avec mdtifvre. Voici les motifs de ce

the reasons for judgment. jugement.
I. The Background I. Le contexte

Ocean Port Hotel Ltd. operates a hotel and pub Ocean Port Hotel Ltd. exploite urotel et un 3

in Squamish, British Columbia. The RCMP inves-  pulSquamish, en Colombie-Britannique. Dans
tigated a number of incidents in and around the  un rapport cégmgut plusieurs incidents surve-
Ocean Port Hotel and reported that the establish- aritel Ocean Port oa proximig, la GRC a
ment had not been operating in compliance with  conclu gtablissement n'avait pat” exploig
the Liquor Control and Licensing Act, R.S.B.C.  en conforngt’avec laLiquor Control and Licen-
1979, c. 237 (now R.S.B.C. 1996, c. 267) (thesing Act, R.S.B.C. 1979, ch. 237 (maintenant
“Act”), the Regulations, and the terms of its liquor R.S.B.C. 1996, ch. 267) (la « Loi»)edds- r’
licence. Mel Tait, a Senior Inspector with the  ments et les conditionsedteChon permis d’al-
Liguor Control and Licensing Branch, conducted cool. Mel Tait, inspecteur pringipal Liquor
an investigation into these incidents. This investi-  Control and Licensing Branch (la « diregtien g~
gation culminated in a hearing, pursuant to s. 20 of  rale »), ae nw@e” engefe sur ces incidents,
the Act, before Peter Jones, another Senior Inspec- laguelle a albmttinue, en vertu de I'art. 20 de
tor with the Branch. la Loi, d'une audienceepitEe par Peter Jones,
autre inspecteur principal la direction ghérale.
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At this hearing, Senior Inspector Tait presented A l'audience, I'inspecteur principal Tait a pro-
information to support the following five allega-  duit des informations payer les cing alja-
tions of non-compliance: tions suivantes de non-confermit’

1. May 12, 1996: An intoxicated person was 1. 12 mai 1996 : Une persoreiateativresse a
found within Ocean Port contrary to s. 45(2)(a) eté froude a l'interieur de I'totel Ocean Port,

and (b) of the Act. en contravention des al. 45(2)a) et b) de la Loi.

2. May 12, 1996: The intoxicated patron 2. 12 mai 1996: Le clienketah d'ivresse a
attempted to start a fight contrary to s. 38(1)(a) cherlzh’bagarre, en contravention de l'al.
of the Act. 38(1)a) de la Loi.

3. October 4, 1996: Ocean Port failed to comply 3. 4 octobre 1996 : Ocean Port a omis de se con-
with s. 37 of the Act by permitting minors to formarl'art. 37 de la Loi en permettant que
enter and remain within the establishment. des mineurs entrent @galslidSement et y

demeurent.

4. October 26, 1996: Ocean Port permitted a 4. 26 octobre 1996 : Ocean Port a permis qu’un
patron to become intoxicated contrary to client s’enivre, en contravention de I'al. 45(2)a)
s. 45(2)(a) of the Act. de la Loi.

5. October 26, 1996: Two patrons were observed 5. 26 octobre 1996 : Deux client$® onis”
carrying liquor from Ocean Port contrary to emportant de l'alcool dedlOcean Port, en
s. 11(3) of thelLiquor Control and Licensing contravention du par. 11(3) deguor Control
Regulations, B.C. Reg. 608/76. and Licensing Regulations, B.C. Reg. 608/76.

Senior Inspector Jones concluded that the alle- L'inspecteur principal Jones a conclu que les
gations had been substantiated on a balance of egatibns avaiergté proues suivant la ppon-
probabilities and imposed a two-day suspension oferamfe des probabéis. Il a impos une suspen-
Ocean Port’s liquor licence to be served on a pre-  sion de deux jours du permis d’alcool de, I'intim”
scribed Friday and Saturday. He also ordered thata appliquer un vendredi et un samedi, et a ordonn”
sign notifying the public of the suspension be [I'affichage bien en vue d'un avis public de la sus-
posted in a prominent location. He advised Ocean  pension. Il @ @gsan Port de sadsion par
Port of his decision by letter. lettre.

Ocean Port appealed this decision to the Liquor Ocean Port a interjetappel de cetteedision
Appeal Board by way of a hearimg novo. At this  devant la Liquor Appeal Board (la «commis-
hearing, the Board heard evidence on the charges  sion ») par voie dlamoeb. A I'audience, la
from three RCMP officers and two witnesses for commission a entendemnieigriage de trois
Ocean Port. The Board accepted the evidence of agents de la GRC et derdeims td'Ocean
the police officers over that of Ocean Port’'s wit-  Port. Elle a reterenieitinage des agents mut”
nesses where the evidence differed, finding the  que celuiedesns$ d’Ocean Port sur les points
officers’ evidence more credible and consistent. u iloy avait divergences, estimant quétait plus
The Board issued written reasons affirming Senior editiie et cobfent. Dans uneetision motiee, la
Inspector Jones’ decision with regard to the first, commission a canfardcision de l'inspecteur
second, third and fifth allegations. It held that the  principal Jones sur lesepeerdguxeme, troi-
actions of the doorman relied on by Ocean Port did emsiet cing@me al€gations. Elle a conclu que
not constitute due diligence. It confirmed the two-  les mesures qu'Ocean Port disaittvirsés
day, Friday and Saturday suspension as an appro-  par le portier ne constituaient pas une preuve de
priate penalty. The panel acknowledged that con-  diligence raisonnable. Elle a edafisuépen-
trol of the premises had improved since the  sion de deux jaumppliquer un vendredi et un
appointment of a new general manager, but noted  samedi, qu’elle estimait agpropridrmation a
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that two of the infractions occurred after his  reconnu que la surveillance des k¢aik &ifE-

appointment. lioee depuis qu'un nouveauemnt avait et
nomne, mais elle a fait observer que deux des
infractions €taient pogfieuresa’sa nomination.

Ocean Port sought and obtained leave to appeal Ocean Port a demaadst obtenu I'autorisation 7

to the British Columbia Court of Appeal under  d'interjeter appdh Cour d’appel de la Colom-
s. 30(9) of the Act. The Chief Justice of British  bie-Britannique en vertu du par. 30(9) de la Loi.
Columbia stayed the licence suspension pending  Le Juge en chef de la Colombie-Britannique a sur-
the resolution of this appeal. sés la suspension du permis jusgu’issue de

l'appel.

Before the Court of Appeal ((1999), 68 B.C.L.R. Devant la Cour d'appel ((1999), 68 B.C.L.R. 8
(3d) 82, 1999 BCCA 317), Ocean Port argued for  (3d) 82, 1999 BCCA 317), Ocean Port a, pour la
the first time that the Board lacked sufficient inde-  pemmifois, akgle que la commission n’avait
pendence to make the ruling and impose the pen-  pagpéamiance suffisante pour rendre éaid”
alty it had, and that as a result the decision must be  sion et infliger la peine et, quenueans; la
set aside. It also objected to the order on theecisibn devaiefre annwde. Ocean Port s’espa-
grounds that: (1) the Board relied on hearsay, irrel-  lement eppasi’ordonnance pour les motifs
evant evidence and insufficient evidence to support  que: (1) gtayer les afifations faites contre
the allegations against Ocean Port, in contraven-  elle, la commission s'ext funmddu oudire et
tion of the principles of natural justice and its duty ~ sur une preuve non pertinente et insuffisante, en
of fairness; (2) the Board erred in law in its appli-  contravention des principes de justice naturelle et
cation of s. 10(3) of thé&vidence Act, R.S.B.C.  de son obligation efjui€; (2) la commission a
1996, c. 124, and (3) the jurisdiction of the General = commis une erreur de droit dans son application du
Manager under the Act was limited to matters of  par. 10(3) Eedence Act, R.S.B.C. 1996, ch.
compliance and could not ground a decision on an 124, et (3) laetemcp” du directeuregéral en
“offence”, a power reserved to the courts. vertu de la Loi se limitait aux questess lia

conformi® et ne pouvait pas fonder uneciion
sur une « infraction », pouvoir qui eESENE aux
tribunaux judiciaires.

The Court of Appealper Huddart J.A., held that La Cour d’'appel, par la voix du juge Huddart, a?d
appointees to the Board lacked the security of  conclu que les personnegesania commis-
tenure necessary to ensure their independence. sion n'avaient pas l'inarsomtciissaire pour
Huddart J.A. started her analysis by noting the  assurer legpaéndiance. Le juge Huddart a com-
agreement of the parties that the court must be eneoa analyse en soulignant que les parties
guided by the relevant principles articulated by  convenaient que la cour devait se guider sur les
Gonthier J. in2747-3174 Québec Inc. v. Quebec  principes @gages par le juge Gonthier dagg47-

(Régie des permis d'alcoal), [1996] 3 S.C.R. 919. 3174 Québec Inc. c. Québec (Régie des permis
Although Gonthier J. articulated these principles ind’alcool), [1996] 3 R.C.S. 919. Bien qu'il ait
relation to s. 23 of the Queb@&@harter of Human  énon& ces principes en relation avec I'art. 23 de la
Rights and Freedoms, R.S.Q., ¢. C-12, he looked Charte des droits et libertés de la personne du

to the common law rules of natural justice and fair- elkic, L.R.Q., ch. C-12, le juge Gonthier s’est
ness to guide his interpretation of this provision’s  iresgies egles de justice naturelle eedui€ en
guarantees of independence and impartiality. = common law pour eterpes garanties d’ied”
Huddart J.A. identified two principles affirmed in  pendance et d'impadiéliéblies dans cette dis-
Régie: (1) governmental decision makers imposing  position. Le juge Huddart a retenu deux principes
penalties must comply with the requirements of  erpodansRégie: (1) les dcideurs gouverne-
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impartiality and independence; and (2) the content  mentaux pranbiles peines doivent respecter

of these requirements depends on all of the circum-  les exigences d'impaeialiihd&pendance; (2)

stances, “in particular on the language of the stat- le contenu de ces exigepered dé 'ensemble

ute under which the agency acts, the nature of the  des circonstances « et notamment des termes de la
task it performs and the type of decision it is loi en vertu de laquelle I'organisme agit, de la

required to make”Régie, at para. 39). nature de lactie qu’il accomplit et du type de
décision qu’il est appel”a rendre» Régie,
par. 39).

Huddart J.A. concluded that the decision to sus- Le juge Huddart a conclu que laaiSion de sus-
pend a licence for violation of the Act closely  pendre un permis pour violation de la Loi ressem-
resembles a judicial decision. It is a penalty with blait beaucaupne dcision judiciaire. Cette
serious, albeit purely economic, consequences. In  sanction a deguwamses graves, bien que pure-
these circumstances, she concluded, the content of  ment &rmesicDans les circonstances, a-t-elle
the procedural fairness rules, including the require-  conclu, le contenagles d€quig pro&durale,
ment of independence, must approach the stan-  dont I'exigenceepkindance, est proche des
dards required of a court at common law. normes requises des cours de common law.

Huddart J.A. summarized Ocean Port's com- Pour le juge Huddart, la plainte d’Ocean Port
plaint about fairness as involving two key issues:  toucheqgulg se ramena# deux questions cen-
the fusion of the General Manager’s prosecutorial  trales: la fusion, dans la personne des inspecteurs
and adjudicative roles in the senior inspectors and  principauxolissdé juge et de poursuivant du
the reliance at both hearings on hearsay evidence. directenéra” et l'admission, aux deux
She noted that, had the alleged infractions been  audiences, de la preuve-diee. dtile a fait
prosecuted as criminal offences under s. 48 of the  remarquer que si les contraventigeesall’
Act, the procedural safeguards available in the Pro-  aveténpcursuiviesa titre d’infractions crimi-
vincial Court may well have resulted in different  nelles en vertu de l'art. 48 de la Loi, les garanties
findings of fact. Further, the maximum fine of pedcirales applicables devant la Cour provin-
$10 000 for conviction of an offence under s. 48  ciale auraient bien pu mefes conclusions de
might be less costly than the two-day suspension  faierdifites. De plus, I'amende maximale de
imposed by the Board. She also noted that this 10000$ pour une infractioume pr’I'art. 48
Court, inRégie, held that the overlapping duties of  pouretite"moins cofeuse que la suspension de
senior inspectors gave rise to a reasonable appre-  deux gm&d par la commission. Elleema-
hension of bias. However, she concluded that it Ilemem qo& notre Cour, darRegie, a conclu
was unnecessary to resolve the arguments sur-  que le cumul des fonctions des inspecteurs princi-
rounding the decision of Senior Inspector Jones to  paeaitctine crainte raisonnable de parialit”
suspend the licence, since the General Manager Elle a toutefois conclu gfait pds acessaire
had conceded that this initial decision could stand de traiter declai@h de l'inspecteur principal
only if the appeal process was valid. Jones de suspendre le petanisdone” que le
directeur gréral avait convenu que cetteaikion
initiale ne pouvaiefre maintenue que si le proces-
sus d'appekfait valide.

This brought her to the focal point of the appeal: Ceci menait au caeur de I'appel, soit lesqmcu-
Ocean Port's concerns relating to the indepen-  pations d’Ocean Port touchamdiiddhce de
dence of the Board. Relying ddanadian Pacific  la commission. Se fondant sGanadien Pacifique
Ltd. v. Matsqui Indian Band, [1995] 1 S.C.R. 3, Ltée c. Bande indienne de Matsqui, [1995]
Huddart J.A. noted that institutional independence 1 R.C.S. 3, le juge Huddart a esdetiginois
consists of three core components: security of ten-  principales composantesapehitalice institu-
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ure, financial security and administrative control.  tionnelle : 'inamovéili&' €curig financere et

Only the first component, security of tenure, was at  le o@dministratif. En I'occurrence, seule la
issue in the present case. She found, upon review-  @memlinamovibilig, était en cause. Aps

ing the Act and the evidence, that the Board func-  examen de la Loi et de la preuve, elle a constat”
tioned through part-time, fixed-term appointments.  que la commissioredaibcpar nominations °
Members of the Board could be removed at plea- temps paréedeEé dtermirée. Les commis-

sure, but were entitled to payment for the term of  saieémient €vocables en tout temps mais

their appointment. The essential question was  avaientaieiir Emur€ration pour la d@e de
whether such appointments provided sufficient leur mandat. La question essetdieltke ‘savoir

security of tenure. si ces nominations assuraient une inamavibilit’
suffisante.
Reviewing this Court’s decision iRégie, Hud- Considrant la @cision de notre Cour dans3

dart J.A. reasoned that “at pleasure” appointmentRégie, le juge Huddart estimait que les nomina-
to administrative agencies such as the Quebec  #ditee amoviblea'des organismes administra-
Régie des permis d'alcool and the Liquor Appeal tifs telsdgi®des permis d'alcools du €hec et
Board, which impose sanctions for violations of la commission d'appel ere€espgui appliquent
statutes, cannot satisfy the requirement of security = des sanctions en cas de violation de la loi, ne peu-
of tenure. She concluded that the part-time, fixed-  vent satigdiexigence d'inamovibilg. Elle a
term appointments to the Board were indistin-  conclu qu'il n’y avait pas derefiffe entre les
guishable from full-time appointments “at plea- nominatiank commission pour des mandats
sure”, since a member can in effect be removed (or  temps padieluste dtermirée, et les nomina-
not assigned to hearings) at the will of the govern-  ti@rtemps pleira ‘titre amovible etant done”
ment. As a result, the Board lacked the necessary  qu'un commissairetpewEmis de ses fonc-
degree of independence, and its decision was set tions (ou retr@asppeal’a seger) au g du
aside. Since the validity of the decision at first  gouvernement. La commission n’avait donc pas le
instance hinged on a fair hearing before the Board, eddndépendance ecessaire, et seedision a
that decision was set aside as well. In view of thiett annute.Etant done que la validi”de la dci-
conclusion, Huddart J.A. did not consider Ocean  sion en premier resgandiit d'une audition
Port’s other grounds of appeal. equitable devant la commission, cettecidion a
égalemeneté annuée. Vu cette conclusion, le juge
Huddart n'a pas examnles autres moyens d’ap-
pel d’Ocean Port.

~

The Court of Appealper Ryan J.A., subse- Dans une ordonnance efliéure, le juge Ryan de 14
quently granted an order staying the execution of la Cour d’appel a auesxgcution du jugement
the judgment until this Court refused to grant leave  jusdpi'@cision de notre Cour sur l'autorisation
to appeal or, alternatively, granted leave and ren-  de pourvoi ou, statl@ccordé, sur le pourvoi
dered a decision on the appeal: (1999), 128 (1999), 128 B.C.A.C. 130. Notre Cour & accord’
B.C.A.C. 130. Leave to appeal was granted by this  l'autorisation ([2000] 1 R.C.S. xii) et le sursis est
Court ([2000] 1 S.C.R. xii), and the stay remained  demeuwrVvigueur jusqu’'au jugement accueillant
in force until the appeal was allowed on March 22, le pourvoi, prann@2 mars 2001.
2001.

Il. Legislation II. La loi
The relevant provisions of theiquor Control Les dispositions applicables de Lagquor Con- 15

and Licensing Act, R.S.B.C. 1996, c. 267, provide trol and Licensing Act, R.S.B.C. 1996, ch. 267,
as follows: sont les suivantes :
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2(1) The Liguor Control and Licensing Branch, as 2 (1) La Direction ghérale des permis d’alcoattablie
established in the ministry of the minister, is con- au sein du miajsest maintenue.
tinued.

(2) The branch may grant licences and permits to
purchase liquor from the Liquor Distribution
Branch for resale and reuse in accordance with this
Act and theLiquor Distribution Act.

(2) La Directioargle peut diivrer des licences et
des permis d’achat d'alcookauge la Direction
erérgle de la distribution des boissons alcoo-
liques, pour revente et usage en confaraitec la

présente loi et ld.iquor Distribution Act.

3 (1) The minister, under thBublic Service Act, must
appoint a general manager of the branch and set

(2) The general manager must, subject to orders and

his or her remuneration.

direction of the minister on matters of general pol-
icy,
(a) administer this Act, and

(b) supervise all licensed establishments and man-
ufacturers of liquor.

3 (1) Conformémenta laPublic Service Act, le ministre

nomme le direetéual gt fixe saemurera-

tion.

(2) ezrryve desatrets et des directives du minis-

tre touchant des questionsrét’igéféral, le

directeur gréral doit

a) appliquer legehte loi;

b) surveiller towtalelissSements et les fabri-
cants d’alcool titulaires d’un permis.

20 (1) In addition to any other powers the general man20 (1) En plus des autres pouvoirs qui lui sont ets”

ager has under this Act, the general manager may,
on the general manager's own motion or on
receiving a complaint, take action against a licen-
see for any of the following reasons:

(a) the licensee’s failure to comply with a require-
ment of this Act, the regulations or a term or
condition of a licence;

(b) the conviction of the licensee of an offence
under the laws of Canada or British Columbia
or under the bylaws of a municipality or
regional district, if the offence relates to the
licensed establishment or the conduct of it;

(c) the persistent failure to keep the licensed
establishment in a clean and orderly fashion;

(d) the existence of a circumstance that, under
section 16, would prevent the issue of a
licence;

(e) the suspension or cancellation of a munici-
pally, regionally, provincially or federally
granted licence, permit or certificate that the
licensee is required to hold in order to operate
the licensed establishment.

(2) If the general manager has the right under subsec-

tion (1) to take action against a licensee, the gen-

paedarge loi, le directeuregéral peut, de sa
propre initiativa usuite d’'une plainte, pren-
dre des mesures contre un titulaire de permis pour
'un ou l'autre des motifs suivants :

a) le titulaire du permis contrevieme "exi-
gence de ¢émepite loi, deseglements et
d’'une condition attaetd son permis;

b) le titulaire du permis exdti@ coupable
d’une infraction aux lois du Canada ou de la
Colombie-Britanniqgue ou awglements
d’'une municipaditd’'un district egional, si
l'infraction se rappottetablissement oa °
sa gestion;

c) le titulaire du permis ometcate petee,
de gardeztablissement en baridt de pro-
preg et d'y maintenir I'ordre;

d) une circonstamagepr'article 16, emp-
cheelivdince d’'un permis;

e) une licence, un permis ou un ceréfied, d’

par une autertiunicipale, égionale, provin-
cialearriile et requis pour exploiteetd-
blissemesté suSpendu olevoqLE.

(2) Dans lea tmslicecteur gféral peut, en vertu

du paragraphe (1), prendre une mesure contre le
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eral manager may do any one or more of the fol-
lowing, with or without a hearing:

(a) issue a warning to the licensee;

(b) impose terms and conditions on the licensee’s
licence or rescind or amend existing terms
and conditions on the licence;

(c) impose a fine on the licensee within the limits
prescribed,;

(d) suspend or cancel the licensee’s licence, in
whole or in part.

(3) Despite subsection (2)(d), the general manager
must suspend or cancel a licence held by a person
who

(a) has been convicted of an offence against pre-
scribed laws of Canada or British Columbia,
or

(b) has b