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JOHN SWITZMAN Defendant APPELLANT

Nov 789
AND

Mar.8

FREDA ELBLING Plaintiff RESPONDENT

AND

ATTORNEY-GENERAL OF THE
PROVINCE OF QUEBEC Inter- RESPONDENT

venant

ON APPEAL FROM THE COURT OF QUEENS BENCH FOR THE

PROVINCE OF QUEBEC

Constitutional lawCriminal lawProperty and civil rightsMatters of

local or private nature in ProvinceAct Respecting Communistic

Propaganda R.S.Q 1941 52

The Act Respecting Communistic Propaganda of the Province of Quebec

R.S.Q 1941 52 is ultra vires of the Provincial Legislature Fine-

berg Taub 1939 77 Que S.C 233 overruled

Per Kerwin C.J and Locke Cartwright Fauteux and Nolan JJ The

statute is legislation in respect of criminal law which under head 27 of

91 of the British North America Act is within the exclusive com
petence of the Parliament of Canada BØdard Dawson et al

SC.R 681 distinguished

Per Rand Kellock and Abbott JJ The subject-matter of the statute is

not within any of the powers specifically assigned to the Provinces by

92 of .the British North America Act and it constitutes an unjusti

fiable interference with freedom of speech and expression essential

under the democratic form of government established in Canada

Per Taschereau dissenting The legislation is not in respect of criminal

law but deals with property in the Province under head 13 of 92

of the British North America Act It is calculated to suppress condi

tions favouring the development of crime and to control properties in

order to protect society against illegal uses that may be made of them

BØdard Dawson et al supra applied

CourtsSupreme Court of CanadaJurisdictionWhether us remains

between partiesIntervention of Attorney-General

The plaintiff sued for cancellation of lease on the ground that the

defendant the lessee had committed breach of provincial

statute The defendant in his plea contested the validity of the

statute and gave notice of this contestation to the Attorney-General

under art 114 of the Quebec Code of Civil Procedure The Superior

Court gave judgment for the plaintiff on the claim for cancellation

but dismissed further claim made by her for damages it also main

tained the intervention and declared the statute valid and effective

This judgment was affirmed by majority of the Court of Queens

Bench Appeal Side The defendant then appealed by leave of the

pREsENT Kerwin C.J and Taschereau Rand Kellock Locke Cart

wright Fauteux Abbott and Nolan JJ
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1957
provincial Court to the Supreme Court The plaintiff took no part

SWITZMAN
in the appeal stating by her counsel that she would rely on the argu

mºnt to be adduced on behalf of the intervenant

ELBLING Held Taschereau disseting The Court had jurisdiction to hear the

A.GOF appeal and should dispose of it The appellants claim in the inter

QUEBEC vention should be considered on the merits and since the result of that

claim affected the plaintiffs claim in the original action it also should

be decided CotØ The James Richardson Company 1906
38 S.C.R 41 BØdard Dawson et al supra applied

Per Taschereau dissenting Since the lease from the plaintiff to the

defendant had expired long before the appeal was brought to this

Court and the claim for damages had been dismissed the only issue

that remained between the original parties was as to costs The inter

venant claimed nothing except declaration that the statute was intra

vires of the Province and this was not reference in which the Court

was called upon to express its opinion as to the validity of the statute

in an abstract way but an ordinary action where the statute was

challenged only in relation to the main action The intervention was

not an aggressive one as in CotØ Richardson supra

APPEAL from judgment of the Court of Queens
Bench for Quebec affirming Barclay dissenting the

judgment of Collins at trial Appeal allowed

Abraham Feiner Scott and Perrault for the

defendant appellant

Emery Beaulieu Q.C and Lucien Tremblay Q.C for

the intervenant respondent

THE CHIEF JusTIcE This appeal was brought by John

Switzman pursuant to leave granted by the Court of

Queens Bench Appeal Side for the Province of Quebec

from its judgment confirming that of the Superior Court

cancelling and annulling certain lease between the plain

tiff Freda Elbling and the defendant Switzman and main

taining the intervention of the Attorney-General of the

Province of Quebec and declaring An Act to Protect the

Province against Communistic Propaganda R.S.Q 1941

52 to be intra vires of the Legislature of the Province of

Quebec It is quite true that if no us exists between parties

this Court will decline to hear an appeal even though leave

has been grnted by provinØial Court of Appeal Coca

Cola Company of Canada Limited Mathews where

the earlier cases are collected While in the present case

it is suggested that the time has.elapsed.when the appellant

had any interest in the lease to him from Freda Elbling

Que QB 4i SCR 385 DLR
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and therefore as between those twO parties it is argued that

there was nothing left in dispute except the questions of SWITZMAN

costs the intervention of the Attorney-General of the Prov- ELBLINO

ince of Quebec pursuant to art 114 of the Quebec Code of
A.G.0F

Civil Procedure raises an issue between him and the QUEBEC

present appellant as to the constitutionality of the statute
KerwinC.J

mentioned

The plaintiff Freda Elbling presented no factum and took

no part in the appeal letter being filed in this Court from

her counsel to the attorneys for the appellant stating that

he would rely upon the argument to be adduced on behalf

of the intervenant Mr Beaulieu did not argue that we

had no jurisdiction or that we should not deal with the

constitutionality of at least part of the statute but both

points were considered by the members of this Court and

all except Mr Justice Taschereau are of opinion that the

appeal is competent and should be disposed of No ques

tion as to the amount or value in controversy arises since

the appeal is brought by leave and it cannot be said that

there is no issue between the appellant and the Attorney-

General of the Province of Quebec The decision in CotØ

The James Richardson Company is important as

there it was decided that the demand as between the inter

venant and the opposite party is that contained in the

intervention Here the appellants claim in the interven

tion should be considered on the merits and as the result

therein affects the claim of the plaintiff in the original

action it also under the circumstances should be decided

am unable to agree with Mr Beaulieus contention that

there is in issue the constitutional validity of only part of

the statute The order signed by the Attorney-General of

the Province of Quebec dated January 27 1949 recites the

provisions of both ss and 12 of that Act and in his inter

vention the Attorney-General asked the Court tÆ declare

the said Act in its entirety constitutional and valid and in

full force and effect

Section provides

This Act may be citedas Act Respecting Communistic

Propaganda

1906 38 S.C.R.41
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Sections and 12 read

SWIT.ZMAN It shall be illegal for any person who possesses or occupies house

within the Province to use it or allow any person to make use of it to

LBUXcG
propagate communism or bolshevism by any means whatsoever

A.G OF 12 It shall be unlawful to print to publish in any manner whatsoever

QuseEc or to distribute in the Province any newspaper periodical pamphlet

Kerwin .j circular document or writing whatsoever propagating or tending to

propagate communism or bolshevism

Sections to 11 provide that the Attorney-General upon

satisfactory proof that an infringement of has been

committed may order the closing of the house authorize

any peace officer to execute such order and provide pro

cØdure by which the owner may apply by petition to

judge of the Superior Court to have the order revised

Section 13 provides for imprisonment of anyone infringing

or participating in the infringement of 12 In my opinion

it is impossible to separate the provisions of ss and 12.

The validity of the statute was attacked upon number

of grounds but in cases where constitutional issues are

involved it is important that nothing be said that is

unnecessary In my view it is sufficient to declare that the

Act is legislation in relation to the criminal law over which

by virtue of head 27 of 91 of the British North America

Act the Parliament of Canada has exclusive legislative

authority The decision of this Court in BØdard Dawson

et al is clearly distinguishable As Mr Justice Barclay

points out the real object of the Act here under considera

tion is to prevent propagation of communism within the

Province and to punish anyone who does sowith pro

visions authorizing steps for the closing of premises used

for such object The BØdardcase was concerned with the

control and enjoyment of property am unable to agree

with the decision of Greenshields C.J in Fineberg Taub

It is not necessary to refer to other authorities

because once the conclusion is reached that the pith

and substance of the impugned Act is in relation to

criminal law the conclusion is inevitable that the Act is

unconstitutional

t19231 S.C.R 681 D.L.R 293 40 C.C.C 404

W.W.R 12

1939 77 Que S.C 233



S.C.R SUPREME COURT OF CANADA 289

The appeal should be allowed the judgments below set

aside and the action dismissed with costs but there should SWITZMAN

be no costs as between the appellant and the respondent ELBUNC

Elbling in the Court of Queens Bench Appeal Side or AAIOF
in this Court The intervention of the Attorney-General Q1JBEC

should be dismissed and it should be declared that the KerwmC.J

statute is ultra vires of the Legislature of the Province of

Quebec in toto The appellant is entitled as against the

Attorney-General to his costs occasioned by the interven

tion in all Courts

TASCHEREAU dissenting La cause qui est soumise

la consideration de cette Cour pris naissance de la façon

suivante LintimØe demanderesse en Cour SupØrieure

louØ un immeuble situØ dans la cite de MontrØal un

nommØ Max Bailey avec droit de sous-louer Ce dernier

sautorisant de ce droit cØdØ son bail lappelant dans la

prØsente cause et dØfendeur en Cour SupØrieure

LintimØe allŁgue dans son action en rØsiliation de bail

que lappelant sous-locataire sest servi et permis quon

se serve de limmeuble en question pour la diffusion de la

doctrine communiste et quil ainsi violØ une loi pro

vinciale dordre public intitulØeLoi protØgeant la province

contre la propagande communiste S.R.Q 1941 52

Le 27 janvier 1949 le procureur gØnØral de la province de

QuØbec en effet Ømis une ordonnance tel que la loi

lautorise prescrivant la fermeture de la maison pour toute

fin quelconque pour une pØriode dune annØe La maison

fut donc cadenassØe et cest maintenant la prØtention de

lintimØe quà cause de lusage illegal que lappelant en

fait elle est en droit dexiger la rØsiliation du bail lØviction

de loccupant et des dommages quelle ØvaluØs dans ses

conclusions $2170

Lappelant admis sŒtre servi de limmeuble pour la

propagation de la doctrine communiste mais spØcifique

ment plaidØ que ladite loi S.R.Q 1941 52 est ultra

vires de la legislature de QuØbec et quelle constitue un

empiØtement sur le pouvoir lØgislatif de lautoritØ fØdØrale

qui seule pourrait lØgifØrer en la matiŁre Comme la con

stitutionnalitØ dune loi provinciale Øtait attaquØe avis

ØtØ donnØ au procureur gØnØral de la province de QuØbec
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suivant les dispositions de lart 114 C.P.C et ce dernier

SWITZMAN produit une intervention oü ii soutenu la validitØ corn

ELBLINO plŁte de la legislation

A.G.OF
le Juge Collins de Ta Cour SupØrieure maintenu

QWmEC Taction annulØ le bail dØclarØ bien fondØe lintervention du

Taschereau procureur gØnØralet reconnu en consequence la validitØ

de Ta loi Ce jugement ØtØ confirmØ par Ia Cour du Banc

de la Reine avec Ta dissidence de Te Juge Barclay

IT se prØsente dans cette cause une premiere question trŁs

sØrieuse qui mØrite quelques observations Laction en

rØsiliation de bail ØtØinstituØe au mois de fØvrier 1949 et

le bail se terminait en raison de la clause de renouvellement

dont on pris avantage le 30 avril 1950 Ii sensuit que

quand lappel ØtØportØe devant cette Cour en juillet 1954

le bail se trouvait expire et quant lappelant et lintimØe

ii ne restait quà determiner une question de frais Ii ny
aucune somme dargent en jeu vu que le juge de premiere

instance na pas accordØ de dommages Le substratum
ce sur quoi reposait le litige Øtait done disparu Cest la

jurisprudence constante quen pareil cas cette Cour refuse

dentretenir lappel vu quil ne reste rien Œtre dØcidØ entre

les parties Glasgow Navigation Company Iron Ore

Company Moir The Village of Huntingdon et al

McKay The Township of Hinchinbrook Com
missioner of Provincial Police The King Coca-Cola

Company of Canada Limited Mathews

On soutient cependant quun autre litige subsiste entre

lappelant et lintervenant dans lequel doit Œtredeterminee

Ta validitØ de la legislation contestØe Ii sagirait bien dans

loccurrence dune intervention aggressive dans laquelle

lintervenant soutient ses propres droits et non pas dune

simple intervention accessoire faite dans linterŒt de lune

des parties et qui doit nØcessairement tomber quand dis

paraIt le substratum entre les principaux litigants soit le

demandeur et le dØfendeur La SociØtØ ImmobiliŁre

Maisonneuve LimitØe Les Chevaliers de Maison

neuve

AC 293

.1891 19 S.C.R 363

1894 24 SC.R 55

S.C.R 317 D.L.R 204 76 CCC 148

S.C.R 385 DIR
S.C.R 456
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Cette derniŁre cause et la cause actuelle se prØsentent

sous un jour entiŁrement different Dans la cause des SWITZMAN

Chevaliers de Maisonneuve supra les intervenants rØcla- ELUNG

maient pour leur bØnØfice la propriØtØ de certains biens et A.G.oF

demandaient quun titre leur soit consenti cet effet Ii

importait peu par consequent quil ny cut point dappe1Tasc1
sur laction principale qui avait ØtØ rejetØe vu que la con

testation devenait exciusivement entre le demandeur et

les intervenants

Ici tel nest pas le cas lintervenant ne rØclame rien

sauf une declaration que la loi est constitutionnelle dans

le but unique de faire declarer la rØsiliation dun bail Ii

ne sagit en aucune façon dune rØfØrence oii cette Cour

serait appelØe se prononcer sur la validitØ ou sur

linvaliditØ dune loi dune facon purement abstraite mais

bien dun cas concret dune action ordinaire oii nest con

testØe la loi en question que par rapport laction prin

cipale Dans ces cas nous ne devons retenir que les points

essentiels la determination de la cause Winner S.M.T

Eastern Limited Comme dans le cas present ii ny
rien determiner dans laction principale ii me semble

rationnel de dire que nous ne pouvons juger de la validitØ

de lintervention et que nous ne devrions pas entretenir le

present appel Je ne vois pas de matiŁre essentielle nØces

saire un litige civil ii ny pas de fond dans cc procŁs

Le seul point en litige est la rØsiliation du bail et si

lappel Øtait maintenu il faudrait declarer que le bail nest

pas rØsiliØet cependant il six ans quil nexiste plus Ii

ne sagirait done que dune question de frais Comme le

disait Sir Lyman Duff dans Commissioner of Provincial

Police The King supra

From that point of view the appeal had no practical object Even

if the appellants technical objection to the proceeding by way of manda

mus had been well founded the licenses and number plates would still

remain in the hands of the respondent the purported euspension would

still remain void act and the only question for discussion on the appeal

would be the academic technical question with regard to the propriety of

proceeding by mandamus and the question of costs

S.C.R 887 D.L.R 529 varied sub nom Attorney-

General for Ontario et al Winner AC 541 13 W.W.R
657 sub nom S.M.T Eastern Limited Winner
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Je noublie pas la decision de cette Cour dans la cause de

SWIPZMAN Cote The James Richardson Company oü ii ØtØ

ELBLING dØcidØ que lintervention ne tombe pas nØcessairement si

A.G.OF cause dun dØfaut de juridiction cette Cour ne peut tre

QumEc saisie de laction principale Ii sagissait dans cette cause

Taschereau j.non pas dun dØbat purement acadØmique mais bien dun

cas oü lintervenant rØclamait comme Øtant sa pro priØtØ

une certaine quantitØ de bois que le demandeur avait saisie

entre les mains du dØfendeur et qui avait une valeur dau

delà de.$2000 Ii sagissait contrairement au cas qui nous

occupe dune intervention agressive oIs lintervenant ne

supportait pas les droits du dØfendeur mais au contraire

affirmait uniquement les siens

Dans CotØ Richardson supra le jugØ est le suivant

An intervention filed under the provisions of the Code of Civil

Procedure of the Province of Quebec is judicial proceeding within

the meaning of section 29 of the Supreme and Exchequer Courts Act

and final judgment thereon is appealable to the Supreme Court of

Canada where the matter in controversy upon the intervention amounts to

the sum or value of 32000 without reference to the amount demanded by

the action in which such intervention has been filed

Sir Charles Fitzpatrick alors juge en chef parlant pour

la majoritØ de la Cour sexprime dune façon bien catØ

gorique lorsquil dit la page 44

The intervening party stands in the same position as plaintiff

Linbervention nest que lexercice dune action Rousseau Laisney

Vol 494 xi When as in the present case the intervenant is

third party who comes into the case not to maintain nor contest the

principal demand but to assert right personal to himself new issues are

raised which may be disposed of independently of the main suit Walcot

Robinson 11 L.C Jur 303

la page 46 il souligne quil sagit dune revendication

de la part dØ lintervenant par consequent dune interven

tion agressive crØant nØcessairement un us entre ce dernier

et lune des parties Voici ce quil dit

Here the proceeding in intervention is to all intents and purposes an

action in revendication Miller DØchŁne Q.L.R 18

Dans la mŒme cause la page 52 lhonorable juge

Girouard dit

If an intervention is mere incident it seems to me impossible to

conceive that it can survive the principal demand

1906 38 S.C.R 41
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Dans Muiholland Benning et al approuvØ par

cette Cour dans la cause de CotØ Richardson supra la SWITMAN

Cour du Bane de la Reine de la province de QuØbec ELBLINQ

dØcidØ que le dØsistement de la demande principale ne peut AGOF
mettre fin une intervention lorsque cette intervention QUEBEC

pour objet de revendiquer la chose saisie dans la demandeTascau

principale On voit donc que la Cöur du Banc de la Reine

de la province de QuØbec conditionne lexistence dune

intervention la revendication par lintervenant dun droit

susceptible dune appreciation pØcuniaire

La prØsente cause doit Œtre distinguØe de celle de BØdard

Dawson et al Dans cette derniŁre la question de

juridiction entre lappelant et lintervenant ØtØ soulevØe

cause de labsence devant cette Cour dun appel sur le

litige principal Mais ii existait tout de mŒme un sub
stratum car le litige principal subsistait toujours vu que

le dossier avait ØtØ retournØ par la Cour dAppel la Cour

SupØrieure pour preuve additionnelle et Øtait en consØ

quence susceptible dŒtre entendu de nouveau pour Œtre

dØterminØ finalernent la lumiŁre du jugement rendu par

la Cour Supreme sur lintervention

MŒmesi jentretenais encore quelque doute sur linter

prØtation Œtre donnØe cette derniŁre cause ii devrait

nØcessairement disparaItre aprŁs les jugements rendus dans

la cause des Chevaliers de Maisonneuve supra et surtout

dans la cause de Winner supra doà ii ressort clairement

que quand ii ne sagit pas dune rØfØrence mais bien dune

intervention comme celle qui nous est soumise ii ne faut

en retenir que ce qui est nØcessaire pour la determination

de laction principale

Parce que les points que je vienS dexprimer ne ren

contrent pas les vues de la majoritØ de cette Cour je crois

quil devient nØcessaire de dire ce que je pense de la validitØ

de la loi dont on conteste la constitutionnalitØ

Ii ne fait pas de doute quen vertu de lart 91 de lActe de

lAmØrique britannique du Nord 27 le droit criminel

est une matiŁre qui relŁve exciusivement de lautoritØ

fØdØrale sur laquelle cette derniŁre seule le pouvoir de

1864 15 Low Can 284

S.C.R 681 D.L.R 293 40 C.C.C 404

W.W.R 12

822607
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lØgifØrer Et dans un cas comme celui-ià là thØorie dite de

SWITZMAN lunoccupied field ne peut trouver son application et ne

ELBIING peut justifier une legislature provinciale de sarroger un

GOF pouvoir que là constitution lui refuse The Fisheries Case

QUEBEC Attorney General for Alberta Attorney General for

TascheeauJ.Cat et al

La loi dite Loi protØgeant la province contre la pro pa
gande communiste stipule quil est illegal pour toute per

sonne qui possŁde ou occupe une maison dans la province

de lutiliser ou de permettre une personne den faire usage

pour propager le communisme ou boichØvisme par quelque

moyen que ce soit La loi autorise le procureur gØnØral

sur preuve satisfaisante dune infraction dordonner là

fermeture de là maison pour une pØriode nexcØdant pas

une annØe Le recours confØrØ par là loi au propriØtaire de

là maison est de presenter une requŒte la Cour pour faire

reviser lordonnance en prouvant quil Øtait de bonne foi

quil ignorait que là maison flit employee en contravention

là loi ou que là maison na pas ØtØ employee pour les fins

quon lui reproche

Lappelant pretend que cette legislation relŁve exclusive

ment du droit criminel et quen consequence elle dØpasse

là competence legislative de lautoritØ provinciale Je

maccorderais volontiers avec lui si là legislature avait

dØcrØtØ que le communisme Øtait un crime punissable par

là loi car il aurait là clairement un empiØtement dans le

domaine fØdØral qui frapperait là legislation dillØgalitØet

là rendrait ultra vires de là province Mais tel nest pas

le cas qui se prØsente nous La legislature en effet na

ØrigØ aucun acte au niveau dun crime et elle na nullement

donnØ le caractŁre de criminalitØ là doctrine communiste

Si là legislature na pas le droit de crØer des offenses

criminelles elle le droit de lØgifØrer pour prØvenir les

crimes les dØsordres comme là trahison là sedition les

attroupements illØgaux dØclarØs des crimes par lautoritØ

fØdØrale et pour faire disparaItre les conditions qui sont de

Attorney-General for Canada Attorneys-General for Ontario

Quebec and Nova Scotia Attorney-General for Ontario

Attorney-General for Canada Attorneys-General for Quebec and

Nova Scotia Attorney-General for Canada A.C 700

at 715

A.C 356 at 370 All E.R 240 WW.R 378

24 C.B.R .129
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nature favoriser le dØveloppement du crime Pour

atteindre ces huts je nentretiens pas de doute quelle peut SWITZMAN

validement lØgifØrer sur la possession et lusage dun
ELBLING

immeuble car ceci est exciusivement du domaine du droit
GOF

civil et relŁve en vertu de lart 92 de 1Acte de lAmØrique QUEBEC

britannique du Nord 13 de lautoritØ provinciale Taschereau

La cause de BØdard Dawson et al supra prØsente

beaucoup de similitude avec le litige actuel Là encore la

validitØ dune loi provinciale intitulØe Loi concernant les

propriØtaires de maisons employees comme maisons de

dØsordre 10 Geo 1920 81 ØtØ attaquØe Cette loi

dØclarait quil Øtaitillegal pour toute personne qui possŁde

ou occupe une maison on bâtisse de quelque nature que ce

soit de lutiliser ou de permettre une personne den faire

usage comme maison de dØsordre Une copie certifiØe de

tout jugement dØclarant une personne coupable dun acte

criminel ou dune infraction en vertu des arts 228 228a
229 ou 229a de lancien Code criminel constituait une

preuve premiere vue que la maison avait servi aux fins

pour lesquelles la condamnation ØtØ obtenue AprŁs avis

donnØ la partie intØressØe si cette maison continuait

dŒtreemployee comme maison de dØsordre une injonction

pouvait ŒtredirigØe contre le propriØtaire ou le locataire

leur defendant de sen Servir ou de tolØrer lusage de cette

bâtisse pour les fins susdites La Cour pouvait ordonner

aprŁs un dØlai de dix jours la fermeture de cette maison

La Cour Supreme du Canada confirmant la Cour dAppel

de la province de QuØbec dØcidØ que cette loi Øtait

constitutionnelle et bien que la loi criminelle et les rŁgles

de procedure qui sy rapportent soient du ressort exciusif du

Parlement fØdØral le Parlement provincial avait droit de

lØgifØrer sur toutes les matiŁres civiles en rapport avec le

droit criminel et de sanctionner ses lois par une pØnalitØ

Le jugØ de cette cause est le suivant

The Quebec statute entitled An Act respecting the owners of houses

used as disorderly houses 10 Geo 81 authorizing judge to order

he closing of disorderly house is intra vires the provincial legislature

as it deals with matter of property and civil rights by providing for the

suppression of nuisance and not with criminal law by aiming at the

punishment of crime

1921 33 Que K.B 246 39 C.C.C 175

SC.R at 681

8226O7
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1957
le juge Idington sexprime dans ses raisons de la facon

SWITZMAN suivante

ELBLING have long entertained the opinion that the provincial legislatures

AND have such absolute power over property and civil rights as given them by

AG OF section 92 of the B.N.A Act item 13 thereof that so long as they did not

QuasEc
in fact encroach upon the powers assigned by the said Act to the

Taschereau jDominion Parliament it would be almost impossible to question any such

exercise of power so given unless by the exercise of the veto power given

the Dominion Government That veto power was originally designed to

prevent an improper exercise of legislative power by the provincial

legislatures

le juge Duff exprime ainsi son opinion

The legislation impugned seems to be aimed at suppressing conditions

calculated to favour the development of crime rather than at the punish

ment of crime This is an aspect of the subject in respect of which the

provinces seem to be free to legislate think the legislation is not

invalid

De son côtØ le juge Anglin trouve la loi constitutionnelle

et sexprime ainsi

The judgment of the Superior Court maintaining the intervention of

the Attorney General on the other hand was confirmed and in that

proceeding there is final judgment upholding the constitutionality of the

Quebec Statute 10 Geo 81 Substantially for the reasons stated

by Mr Justice Greenshields am of the opinion that this statute in no

wise impinges on the domain of criminal law but is concerned exclusively

with the control and enjoyment of property and the safeguarding of the

community from the consequences of an illegal and injurious use being

made of ita pure matter of civil right In my opinion in enacting the

statute now under consideration the legislature exercised the power which

it undoubtedly possesses to provide for the suppression of nuisance and

the prevention of its recurrence by civil process

le juge Brodeur partage les mŒmes vues et dit

Le pariement fØdØral peut declarer criminelle une action quelconque

mais cela ne saurait empŒcher les provinces de lØgifØrer sur Ia mme
matiŁre en tant que lee droits civils sont concernØs

Enfin le juge Mignault nest pas moms catØgorique lors

quil affirme

1Cest cette loi que lappelante attaque prØtendant quelle einpiŁte cur

la juridiction du parlement canadien sur le droit criminel mon avis

il ny pas là legislation criminelle La legislature vent empØchee quon

ne se serve dun immeuble pour des fins immorales elle ne punit pa.s

loffense elle-mŒme par lamende ott lemprisonnement mais elle ne fait

que statuer sur la possession et lusage dun immeuble Cela rentre pleine

ment datis le droit civil

S.C.R at 683 At 684

At 685 At 686

At 687
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Dans une cause de Lymburn et at Mayland et at

le Conseil PrivØ en decider de la constitutionnalitØ de SWITZMAN

la Security Frauds Prevention Act 1930 of Alberta ELBIANG

Cette loi stipulait que personne ne pouvait faire le corn- A.G.oF

merce de valeurs rnobiliŁres moms dŒtre enregistrØ au QUEBEC

dØpartement du procureur gØnØraL Effectivernent cette loi Taschau
dØfendait une compagnie publique de vendre ses actions

moms que ce ne fut par linterrnØdiaire dune personne

enregistrØe on que la compagnie elle-mŒmefut enregistrØe

En vertu de la loi le procureur gØnØralou son dØlØguØ

pouvait enquŒter si quelque acte frauduleux avait ØtØ ou

Øtait sur le point dŒtre commis La loi irnposait des

pØnalitØs pour toute violation de ses dispositions et en

vertu de lart 20 de la loi cØtait une offense de cornrnettre

un acte frauduleux qui nØtait pas punissable en vertu des

dispositions du Code criminel du Canada Le Conseil PrivØ

en est venu la conclusion que cette loi Øtait dans les lirnites

des pouvoirs de la legislature provinciale en vertu de lart

92 de lActe de lAmerique britannique du Nord quelle

nØtait pas invalide en ce qui concerne les cornpagnies

fØdØrales parce quelle ne leur dØfendait pas de vendre

moms quelles ne soient enregistrØes mais les assujØtissait

simplernent certaines rŁgles applicables toutes les per

sonnes faisant le commerce des valeurs mobiliŁres Le

Conseil PrivØ aussi conclu quil ne sagissait pas là dune

tentative dØtournØe pour ernpiØter sur le pouvoir lØgislatif

fØdØral en ce qui concerne le droit crirninel

Lord Atkin sexprirne de la façon suivante Ia page 323

It was contended on behalf of the Attorney-General for the Dominion

that to impose condition making the bond fall due upon conviction for

criminal offence was to encroach upon the sole right of the Dominion to

legislate in respect of the criminal law It indirectly imposed an additional

punishment for criminal offence Their Lordships do not consider this

objection well founded If the legislation be otherwise intra vires the

imposition of such an ordinary condition in bond taken to secure good

conduct does not appear to invade in any degree the field of criminal law

Et plus loin la page 327 ii dit ce qui suit

In any case it appears to their Lordships after reviewing the whole

Act that there is no ground for holding that the Act is colourable

attempt to encroach upon the exclusive legislative power of the Dominion

as to criminal law They have already given their reasons for holding that

the Act cannot be considered invalid as destroying the status of Dominion

A.C 318 D.L.R 57 CCC311 W.W.R 578
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1957 companies The provisions therefore of Part II of the Act appear to be

SWITzMAN competent Provincial enactments dealing with property and civil rights

and have to be obeyed by persons subject to them
ELBLING

AND Enfin dans la cause The Provincial Secretary of Prince

Edward Island Egan la Cour Supreme du Canada

Taschereau
dØcidØ que lart 841 du Highway Traffic Act .1936 de 1Ile

du Prince Edouard Øtait valide malgrØ quil autorisait la

confiscation par lautoritØ provinciale de la licence de con
ducteur de toute personne conduisant son vØhicule alors

quelle Øtait sous linfiuence de liqueurs enivrantes On
soutenu quil sagissait dune offense criminelle prØvue par

lart 2854 du Code criminel et que cette loi provinciale

imposait une sanction additionnelle La Cour rejetØ ces

prØtentions et Sir Lyman Duff alors juge en chef dit ce

qui suit

It is of course beyond dispute that where an offence is created by

competent Dominion legislation in exercise of the authority under sec
tion 9127 the penalty or penalties attached to that offence as well as

the offence itself become matters within that paragraph of section 91

which are excluded from provincial jurisdiction

There is however no adequate ground for the conclusion that these

particular enactments section 841a and are in their true character

attempts to prescribe penalties for the offences mentioned rather than

enactments in regulation of licences

Rinfret parlant pour lui-mŒme et pour Crocket et

KerwinJJ sest exprimØ de la facon suivante la page 414
It caiinot be open to contention for moment that the imposing of

such penalty for enforcing law of the competency of Prince Edward
Island is an interference with criminal law under section 91 subs 27

Regina Watson 1890 17 Oat A.R 221 at 249 It is not an additional

penalty imposed for violation of the criminal law It provides for

civil disability arising out of conviction for criminal offence

Et plus loin la page 415 il ajoute

It does not create an offence it does not add to or vary the- punish
ment already declared by the Criminal Code it does not change or vary
the procedure to be followed in the enforcement of any provision of the

Criminal Code It deals purely and simply with certain civil rights in

the Province of Prinoe Edward Island Such legislation can rely upon
the decision in this Court of Bedard Dawson and the Attorney-General

for Quebec

Hudson partage les mŒmes vues la page 417

The section in question does not create new offence but makes

provision in regard to the licence which has been issued under the pro
vincial authority do not think that this can be regarded as an addition

S.C.R 396 D.L.R 305 76 C.C.C 227

At p.403
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to any punishment or penalty provided for in section 85 of the Criminal 1957

Cock The situation seems to be analogous to that dealt with by the
SWITZMAN

Judicial Committee in Lymburn Mayland
ELBLING

Et la page 418 Taschereau dit
AG

This section merely provides for civil disability arising out of QUEBEC

conviction for criminal offence The field of criminal law is in no degree

invaded by this legislation which is aimed at the suppression of nuisance Ta8ehereau

on highways There can be no doubt that the control of the roads and

highways and the regulation of traffic thereon is assigned by the B.N.A

Act to the Legislatures of the Provinces

Je suis clairement dopinion que si une province peut

validement lØgifØrer sur toutes les matiŁres civiles en rap

port avec le droit criminel si elle peut adopter des lois des

tinØes sup primer les conditions qui favorisent le crime

et contrôler les propriØtØs afin de protØger la sociØtØ contre

tout usage illegal quon peut en faire si elle le pouvoir

incontestable de rØglementer les courtiers dans leurs tran

sactions financiŁres pour protØger le public contre la fraude

si enfin elle le droit dimposer des incapacitØs civiles

comme consequence dune offense criminefle je ne vois pas

pourquoi elle naurait pas Øgalement le pouvoir de dØcrØter

que ceux qui prŒchent et Øcrivent des doctrines de nature

favoriser la trahison la violation des secrets officiels la

sedition etc soient privØs de la jouissance des immeubles

dois se propagent ces theories destinØes saper ses bases

et renverser lordre Øtabli

LexpØrience ii nous est permis den prendre une con

naissance judiciaire nous enseigne en effet que des Cana

diens il moms de dix ans malgrØ les serments dallØ

geance quils avaient prŒtØs nont pas hØsitØ au nom du

communisme violer les secrets officiels et mettre en

peril la sØcuritØde 1Etat La suppression de la diffusion de

ces doctrines subversives par des sanctions civiles est sure

ment aussi importante que la suppression des maisons de

dØsordre Je demeure convaincu que le domaine du droit

criminel exclusivement de la competence fØdØrale na pas

ØtØ envahi par la legislation en question et quil ne sagit

que de sanctions civiles Øtablies pour la prevention des

crimes et la sØcuritØdu pays

On aussi prØtendu que cette legislation constituait une

entrave la libertØ de la presse et la libertØ de parole Je

crois ces libertØs ce sont des droits indØniables dont

bØnØficient heureusement les gens de ce pays mais ces
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1957
libertØs ne seraient plus un droit et deviendraient un

SWIT-ZMAN privilege Si cn permettait certains individus den abuser

ELBLJNO et de sen servir pour diffuser des doctrines malsaines qui

A.G.or conduisent nØcessairement de flagrantes violations des lois

Quasac Øtablies Ces libertØs dont jouissent les citoyens et la

Taschereau
presse dexprimer leurs croyances leurs pensØes et leurs

doctrines sans autorisation ou censure prØalables ne sont

pas des droits absolus Elles sont nØcessairement limitØes

et doivent sexercer dans le cadre de la lØgalitØ Quand les

homes sont dØpassØes elles deviennent abusives et la loi

doit alors intervenir pour exercer une action repressive et

protØger les citoyens et la sociØtØ

Le mŒmeraisonnement doit nØcessairement servir ren

contrer lobjection soulevØe par lappelant leffet que la

loi attaquØe est une entrave la libre expression de pensØe

de tout individu candidat une election Les idØes destruc

tives de lordre social et de lautoritØ Øtablie par des

mØthodes dictatoriales nont pas plus de droits en temps

Ølectoraux quen aucun autre temps Cette loi dans

lesprit de certains peut paraItre sØvŁre il ne mappartient

pas den juger la sagesse mais la sØvØritØdune loi adoptØe

par le pouvoir competent ne la marque pas du caractŁre

dinconstitutionnalitØ

Pour toutes ces raisons je suis davis que le present appel

doit Œtre rejetØ avec dØpens payables par lappelant

lintervenant Je ne crois pas quil doit avoir dordon

nance en ce qui concerne les frais devant cette Cour entre

lappelant et lintimØe

RAND By Geo VI 11 passed by the Legislature

of the Province of Quebec and entitled An Act to Protect

the Province against Communistic Propaganda now
R.S.Q 1941 52 the following provisions are enacted

It shall -be illegal for any person who possesses or occupies house

within the Province to use it or allow any person to make use of it to

propagate communism or bolshevism by -any means whatsoever

12 It shall be unlawful to print to publish in any manner whatsoever

or to distribute in the Province any newspaper periodical pamphlet
circular document or writing whatsoever propagating or tending to

propagate communism or bolshevism
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The word house is defined to extend to any building or

other construction whatever By the Attorney-General SWIT.ZMAN

upon satisfactory proof that an infringement of section has been
ELBLING

committed may order the closing of the house against its use for any AND

pur.po-se whatsoever for period of not more than one year the closing OF

order shall be registered at the registry office of the registration division

wherein is situated such house upon production of copy of such order Rand
certified by the Attorney-General

When house is closed an owner who has not been in

possession may apply to the Superior Court to have the

order revised upon proving that in good faith he was

ignorant of the use being made in contravention of the Act

or that the house has not been so used during the twelve

months preceding the order Conversely after an order

has been so modified or terminated the Attorney-General

may on application to the same Court obtain decree

reviving it No remedy by resort to Court is extended to

the person in possession against whom the order has become

effective The Attorney-General may at any time permit

reoccupation on any conditions thought proper for the pro
tection of the property and its contents or he may revoke

the order

The action in this appeal was brought by an owner

against tenant to have lease set aside and for damages

on the ground of the use of the leased premises for the

illegal purpose so defined and their closure under such an

order As the validity of the Act was challenged by the

defence the Attorney-General intervened and that issue

became the substantial question in the proceedings

In addition to the closure large quantity of documen

tary matter was seized and removed In the order both

ss and 12 are recited and the concluding paragraph is in

these terms

Je soussignØ procureur gØnØral de Ia province de QuØbec croyable

ment informØ des infractions et violations ci-dessus vous enjoins de

fermer pour toutes fins quelconques pendant un an compter de lexØcu

tion de cet ordre la maison portant Ic numØro civique 5321 de lavenue du

Parc dans la cite de MontrØal et de plus vous Œtes par les prØsentes

autorisØ et je vous donne les instructions en consequence saisir et

confisquer tout journal revue pamphlet circulaire document ou Øcrit

quelconque imprimØ publiØ ou distribuØ en contravention Ia dite loi

en particulier et sans restrictions saisir et dØtruire lea exemplaires dii

journal Combat
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From this it is clear that the order was based upon both

SWITZMAN sections

ELBLING In the intervention conclusion was in these words

AG OF
Adjuger que dite loi et toutes les dispositions dicelle sont con-

QUEBEC stitutionnelles et va1ides et en pleine force et vigueur

Rand In conformity with this and the conclusions in the action

the judgment of the Superior Court declared the statute in

all respects to be valid allowed the claim for resiliation but

dismissed that for damages because they had not been suffi

ciently proved On appeal by the defendant that judgment

was affirmed

Mr Beaulieu for the Attorney-General as preliminary

point urged that the dismissal of the claim for damages

removed the relevancy of 12 to the issue on the interven

tion and that this Court should consider only point

which if upheld would entail modification of the judg

ments below But the validity of the entire statute was

put in issue by the intervention and maintained by the

Courts below and in the circumstances of the case apart

from any question of severance and of prejudice to the

rights of the appellant in relation to the judgment on the

claim as well as against those executing the order should it

not be upheld see no sufficient warrant at this stage to

limit the scope of the appeal

The first ground on which the validity of is supported

is head 13 of 92 of the British North America Act

Property in the Province and Mr Beaulieus contention

goes in this manner by that head the Province is vested

with unlimited legislative power over property it may for

instance take land without compensation and generally

may act as amply as if it were sovereign state untram

melled by constitutional limitation The power being

absolute can .be used as an instrument or means to effect

any purpose or object Since the objective accomplishment

under the statute here is an Act on property its validity is

self-evident and the question is concluded

am unable to agree that in our federal organization

power absolute in such sense resides in either legislature

The detailed distribution made by ss 91 and 92 places limits

to direct and immediate purposes of provincial action

Under head 13 the purpose would in general be
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property purpose either primary or subsidiary to another

head of the same section If such purpose is foreign to SWIT.ZMAN

powers vested in the Province by the Act it will invade the ELBLINO

field of the Dominion For example land could not be
AGo

declared forfeited or descent destroyed by attainder on con- QUEBEC

viction of crime nor could the convicted persons right of RIIdJ
access to provincial Courts be destroyed These would

trench upon both criminal law and citizenship status The

settled principle that calls for determination of the real

character the pith and substance of what purports to

be enacted and whether it is colourable or is intended to

effect its ostensible object means that the true nature of

the legislative act its substance in purpose must lie within

92 or some other endowment of provincial power That

power ostensibly as here under specific head cannot be

exercised as means directly and immediately to accom

plish purpose not within that endowment is demonstrated

by the following decisions of the Judicial Committee

Union Colliery Company of British Columbia Limited

et al Bryden holding that legislative power in rela

tion to employment in coal mine could not be used as

means of nullifying the civil capacities of citizenship and

specifically of persons qualifying under head 25 of 91
Naturalization and Aliens Canadian Federation of Agricul

ture Attorney-General for Quebec et al holding that

the Dominion under its power in relation to criminal law

could not prohibit the manufacture of margarine for the

purpose of benefiting in local trade one class of producer as

against another The heads of ss 91 and 92 are to be read

and interpreted with each other and with the provisions of

the statute as whole and what is then exhibited is pat

tern of limitations curtailments and modifications of legis

lative scope within texture of interwoven and interacting

powers

In support of the legislation on this ground BØdard

Dawson et al was relied on In that case the statute

provided that it should be illegal for the owner or occupier

of any house or building to use it or allow it to be used as

disorderly house and procedure was provided by which the

AC 580

AC 179 D.L.R 689

S.C.R 681 D.L.R 293 40 CCC 404

W.W.R 12
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Superior Court could after conviction under the Criminal

SWITZMAN Code grant an injunction against the owner restraining that

ELBLING use of it If the use continued the Court could order the

A.G.op
building to be closed for period of not more than one year

Qusesc This power is seen to have been based upon conviction

Rand for maintaining public nuisance Under the public law

of England which underlies that of all the Provinces such

an act was not only matter for indictment but in civil

aspect the Court could enjoin its continuance The essence

of this aspect is its repugnant or prejudicial effect upon the

neighbouring inhabitants and properties

On that view this Court proceeded in BØdard Idington

at 684 says

Indeed the duty to protect neighbouring property owners in such

cases as are involved in this question before us renders the question hardly

arguable

There are many instances of other nuisances which can be better

rectified by local legislation within the power of the legislatures over

property and civil rights than by designating them crimes and leaving

them to be dealt with by Parliament as such

Anglin at 685

am of the opinion that this statute is concerned exclusively with

the control and enjoyment of property and the safeguarding of the com

munity from the consequences of an illegal and injurious use being made

of ita pure matter of civil right In my opinion in enacting the statute

now under consideration the legislature exercised the power which it

undoubtedly possesses to provide for the suppression of nuisance and

the prevention of its recurrence by civil process

Brodeur at pp 685-6

La legislature provinciale de Quebec sachant que ces maisons affec

taient considØrablement la valeur des propriØtØs du voisinage et rendaient

plus difficile la rØglementation policiŁre jugØ propos dordonner leur

fermeture si aprŁs avis les propriØtaires ne voyaient pas faire cesser

le commerce immoral qui sy faisait

Ii est incontestable que si une personne maintient une maison ou fait

une chose qui constitue une nuisance et que cet acte soit considØrØ

criminel par le parlement fØdØral nos tribunaux peuvent Œtre autorisØs par

des lois provinciales Ømettre une injonction pour mettre fin ces viola

tions du droit public

That the scene of study discussion or dissemination of

views or opinions on any matter has ever been brought

under legal sanction in terms of nuisance is not suggested

For the past century and half in both the United King

dom and Canada there has been steady removal of
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restraints on this freedom stopping only at perimeters
1957

where the foundation of the freedom itself is threatened SWIT.ZMAN

Apart from sedition obscene writings and criminal libels ELOLING

the public law leaves the literary discursive and polemic
A.G OF

use of language in the broadest sense free QUEBEC

The object of the legislation here as expressed by the RanclJ

title is admittedly to prevent the propagation of com
munism and bolshevism but it could just as properly have

been the suppression of any other political economic or

social doctrine or theory and the issue is whether that

object is matter in relation to which under 92 the

Province may exclusively make laws Two heads of the

section are claimed to authorize it head 13 as matter of

Civil Rights and head 16 Local and Private Matters

Mr Tremblay in lucid argument treated such limita

tion of free discussion and the spread of ideas generally as

in the same category as the ordinary civil restrictions of

libel and slander These obviously affect the matter and

scope of discussion to the extent that it trenches upon the

rights of individuals to reputation and standing in the com
munity and the line at which the restraint is drawn is that

at which public concern for the discharge of legal or moral

duties and government through rational persuasion and

that for private security are found to be in rough balance

But the analogy is not true one The ban is directed

against the freedom or civil liberty of the actor no civil

right of anyone is affected nor is any civil remedy created

The aim of the statute is by means of penalties to prevent

what is considered poisoning of mens minds to shield the

individual from exposure to dangerous ideas to protect him
in short from his own thinking propensities There is

nothing of civil rights in this it is to curtail or proscribe

those freedoms which the majority so far consider to be the

condition of social cohesion and its ultimate stabilizing

force

It is then said that the ban is local matter under

head 16 that the social situation in Quebec is such that

safeguarding its intellectual and spiritual life against sub

versive doctrines becomes special need in contrast with

that for general regulation by Parliament similarcon

tention was made in Re Section of The Farm Security Act
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1957 1944 of Saskatchewan What was dealt with there

SWHZMAN was the matter of interest on mortgages and great deal of

ELELING
evidence to show the unique vicissitudes of farming in that

GOF
Province was adduced But there as here it was and is

QuEBEc obvious that local conditions of that nature assuming for

RdJ the purpose of the argument only their existence cannot

extend legislation to matters which lie outside of 92

Indicated by the opening words of the preamble in the

Act of 1867 reciting the desire of the four Provinces to be

united in federal union with constitution similar in

principle to that of the United Kingdom the political

theory which the Act embodies is that of parliamentary

government with all its social implications and the pro

visions of the statute elaborate that principle in the institu

tional apparatus which they create or contemplate What

ever the deficiencies in its workings Canadian government

is in substance the will of the majority expressed directly or

indirectly through popular assemblies This means ulti

mately government by the free public opinion of an open

society the effectiveness of which as events have not

infrequently demonstrated is undoubted

But public opinion in order to meet such responsibility

demands the condition of virtually unobstructed access to

and diffusion of ideas Parliamentary government pos

tulates capacity in men acting freely and under self-

restraints to govern themselves and that advance is best

served in the degree achieved of individual liberation from

subjective as well as objective shackles Under that govern

ment the freedom of discussion in Caanda as subject-

matter of legislation has unity of interest and significance

extending equally to every part of the Dominion With

such dimensions it is ipso facto excluded from head 16 as

local matter

This constitutional fact is the political expression of the

primary condition of social life thought and its communica

tion by language Liberty in this is little less vital to mans

mind and spirit than breathing is to his physical existence

As such an inherence in the individual it is embodied in his

S.C.R 394 D.L.R 689 affirmed .sub nom

Attorney-General for Saskatchewan Attorney-General of

Canada et al AC 110 D.L.R 145

W.W.R 742
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status of citizenship Outlawry for example divesting civil

standing and destroying citizenship is matter of Domin- SWITZMAN

ion concern Of the fitness of this order of government to ELBLING

the Canadian organization the words of Taschereau in
A.G.OF

Brassard et al Langevin should be recalled

The object of the electoral law was to promote by means of the Rand

ballot and with the absence of all undue influence the free and sincere

expression of public opinion in the thoice of members of the Parliament

of Canada This law is the just sequence to the excellent institutions

which we have borrowed from England institutions which as regards civil

and religious liberty leave to Canadians nothing to envy in other

countries

Prohibition of any part of this activity as an evil would

be within the scope of criminal law as ss 60 61 and 62 of

the Criminal Code dealing with sedition exemplify Bear

ing in mind that the endowment of parliamentary institu

tions is one and entire for the Dominion that Legislatures

and Parliament are permanent features of our constitu

tional structure and that the body of discussion is

indivisible apart from the incidence of criminal law and

civil rights and incidental effects of legislation in relation

to other matters the degree and nature of its regulation

must await future consideration for the purposes here it

is sufficient to say that it is not matter within the regula

tion of Province

Mr ott in his able examination of the questions raised

challenged also the validity of ss et seq which vest in the

Attorney-General the authority to adjudicate upon the

commission of the illegal act under and to issue the

order of closure but in view of the conclusions reached on

the other grounds the consideration of this becomes

unnecessary

would therefore allow the appeal set aside the judg
ments below dismiss the action and direct declaration on

the intervention that the statute in its entirety is ultra vires

of the Province The appellant will be entitled to the costs

of the action in the Superior Court against the respondent

Elbling and the costs occasioned by the intervention in all

Courts against the Attorney-General

1877 S.C.R 145 at 195
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KELLOCK have had the advantage of reading the

SWITZMAN judgment of my brother Rand with which agree only

ELBLINO
desire to add reference to my own judgment in Saumur

The City of Quebec and particularly to the statement

QUEBEC there reproduced from Mr Justice Mignaults work vol

KellockJ 131 as follows

Les droits sont les facultØs ou avantages que les lois accordent aux

personnes us sont civils politiques ou publics

Certains droits existent qui proprement parler ne font ni civils ni

politiques tels sont les droits de sassocier de sassembler paisiblement et

sans armes de pØtitionner de manifester sa pensØe par la voie de la

presse ou autrement la libertØ individuelle et enfin in libertØ de conscience

Ces droits ne sont point des droits civils car us ye Constituent point des

rapports de particulier particulier ce ne sont pas non plus de vØritabies

droits politiques puisquon les exerce sans prendre aucune part au

gouvernement du pays Quelques personnes les rangent dans une classe

partiouJiŁre sous la denomination de droits publics

In my opinion legislation of the character of that here

in question cannot be supported as being in relation to civil

rights in the Province within the meaning of head 13 of

92 of the British North America Act and equally it can

not be said to be in relation to matters of merely local or

private nature in the province

No objection was raised by the Attorney-General to the

entertaining of this appeal on the ground that there no

longer remained any us as between the appellant and the

respondent Elbling but the point should perhaps be

noticed In my view any such objection had it been made
would be completely answered by the decision of this Court

in BØdard Dawson et al There the action had been

taken by the respondent Dawson with regard to certain

premises alleged to have been used or allowed to be used

by the appellant contrary to statute of the Quebec Legis

lature entitled An Act respecting the Owners of Houses

used as Disorderly Houses The constitutional validity of

the statute having been brought into question by the appel

lant the Attorney-General intervened The Superior Court

maintained the action and the intervention but by the

judgment of the Court of Kings Bench Appeal Side the

main action between the plaintiff and the defendant was

remitted to the Superior Court to permit of further proof

S.C.R 299 at 348 et seq D.L.R 641 106

C.C.C 289

SC.R 681 D.L.R 293 40 CCC 404

W.W.R 12
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being adduced in regard to the defendants ownership of

the property in question That judgment not being SWITZMAN

final judgment was not the subject of appeal to this Court ELBLING

On the other hand the judgment of the Superior Court
A.GOF

maintaining the intervention of the Attorney-General was QUEBEC

confirmed by the Court of Kings Bench This was final
Kellock

judgment and was the subject of the appeal to this Court

which overruled an objection to the entertaining of the

appeal on the ground that the main action having been

referred back had still to be dealt with by the trial Court

am unable to distinguish in substance the circumstances

of that case from the present

would allow the appeal set aside the judgments below

dismiss the action and direct declaration on the interven

tion that the statute in its entirety is ultra vires of the Prov

ince The appellant should have the costs of the action in

the Superior Court against the respondent Elbling and the

costs occasioned by the intervention in all Courts against

the Attorney-General

The judgment of Locke and Nolan JJ was delivered by

NOLAN This is an appeal from judgment of the

Court of Queens Bench Appeal Side dismissing an

appeal from the judgment of the Superior Court and main

taining the intervention of the Attorney-General for the

Province of Quebec

By lease dated December 29 1947 the respondent

Freda Elbling leased to one Max Bailey the premises bear

ing civic number 5321 Park Avenue in the city of Montreal

for the term of 15 months from January 15 1948

On December 30 1947 the respondent Elbling granted to

the lessee Bailey an option to renew the lease for an addi

tional period terminating on April 30 1950

On February 1948 the lessee Bailey assigned the lease

and option to the appellant

The option was exercised and the appellant on Janu

ary 27 1949 was in possession of the premises under lease

which expired on April 30 1950

On February 15 1949 the respondent Elbling commenced

an action against the appellant praying for cancellation of

the lease and for damages in the amount of $2170 The

Que Q.B 421

822608
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1957 ground of action was the alleged use of the premises for the

SWITZMAN purpose of propagating communism contrary to the pro

ELBLIG visions of An Act to protect the Province against Com

AGo
munistic Propaganda RS.Q 1941 52 hereinafter

QUEBEC referred to as the Padlock Act

NoianJ The appellant admitted that the premises were used to

propagate communism but pleaded that the Padlock Act

was wholly ultra vires of the Legislature of the Province of

Quebec In accordance with art 114 of the Quebec Code of

Civil Procedure notice of his intention to contest the con

stitutionality of the legislation was given to the Attorney-

General who intervened in the action

The learned trial judge ordered cancellation of the lease

and rejected the claim for damages There was no appeal

on the question of damages

The learned trial judge also held that the Act was con

stitutional and in pith and substance was not criminal

law and was not related to any matters exclusively reserved

to the Dominion Parliament He found that it was related

to property and civil rights in the Province and was

matter of merely local or private nature

This judgment was affirmed by the Court of Queens
Bench Appeal Side Barclay dissenting

On January 27 1949 the Attorney-General of the Prov
ince of Quebec ordered the director of the provincial police

to close the premises for period of one year from the

execution of the order and to seize and confiscate all news

papers reviews pamphlets circulars documents or writings

published in contravention of the Padlock Act

The pertinent sections of the Padlock Act read as follows

It shall be illegal for any person who possesses or occupies house

within the Province to use it or allow any person to make use of it to

propagate communism or bolshevism by any means whatsoever

The Attorney-General upon satisfactory proof that an infringe

ment of section has been committed may order the closing of the house

against its use for any purpose whatsoever for period of not more than

one year

12 It shall be unlawful to print to publish in any manner whatsoever

or to distribute in the Province any newspaper periodical pamphlet

circular document or writing whatsoever propagating or tending to

propagate communism or bolshevism
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13 Any person infringing or participating in the infringement of see- 1q57

tion 12 shall be liable to an imprisonment of not less than three months
SwITZMAN

nor more than twelve months in addition to the costs of prosecution and

in default of payment of such costs to an additional imprisonment of ELBLING

one month AND
A.G.os

14 Any constable or peace officer upon instructions of the Attorney- QUSBEC

General of his substitute or of person specially authorized by him for

the purpose may seize and confiscate any newspaper periodical pamphlet Nolan

circular document or writing whatsoever printed published or distributed

in contravention of section 12 and the Attorney-General may order the

destroying thereof

The main question for determination on this appeal is

whether or not the enactment in question is in relation to

CriminalLaw as that term is used in head 27 of 91 of

the British North America Act It has been held by the

Judicial Committee in Attorney-General for Ontario The

Hamilton Street Railway Company et al and by this

Court in Re Section 498A of the Criminal Code that

the term CriminalLaw means criminal law in its widest

sense and is in no way confined to what was criminal law

by the law of England or of any Province in 1867 It must

extend to the power to make new crimes

It was contended on behalf of the appellant before this

Court that the legislation judged by its true nature and

purpose is related to public wrongs rather than private

rights and is therefore criminal law within the exclusive

jurisdiction of the Parliament of Canada

The respondent took the position that the legislation was

in no sense criminal law but was related to property and

civil rights and to matters of local or private nature in

the province

The history of the legislation is not without interest In

1919 the Criminal Code was amended 9-10 Geo 46

by adding thereto ss 97A and 97B which provided that

any assoication the purpose of which was to bring about any

governmental industrial or economic change within Canada

by the use of force was an unlawful association Penalties

were imposed on anyone who acted as an officer or member

A.C 524 C.C.C 326 O.W.R 672

S.C.R 366 D.L.R 593 66 CCC 161 affirmed

sub nom Attorney-General for British Columbia Attorney-

General for Canada AC 368 D.L.R 688 67

C.C.C 193 W.W.R 317

82260St
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thereof or who published or imported any literature on

SWPrZMAN their behalf Sections 97A and 97B later became 98 in

ELBLINO
R.S.C 1927 36

A.G.0F
In 1930 133A which is substantially embodied in the

Qussc present 61 was added to the Criminal Code by 20-21

1ioian Geo 11 and ameliorated the sedition laws

In 1934 the Legislature of Quebec enacted An Act

respecting certain public meetings endangering public

social or religious order entitled the Certain Meetings

Advertising Act 24 Geo 51 which forbade the dis

tribution of certain circulars in towns or villages unless

prior approval had been obtained from the chief of police

and prohibited approval if the printer maker or author of

the circular was not domiciled in the Province

In 1936 98 of the Criminal Code was repealed by

Edw VIII 29 and by of the same Act new

subs was added to 133 of the Criminal Code now

60 subs as follows

133 Without limiting the generality of the meaning of the expres

sion seditious intention everyone shall be presumed to have seditious

intention who publishes or circulates any writing printing or document in

which it is advocated or who teaches or advocates the use without the

authority of law of force as means of accomplishing any governmental

change within Canada

In 1937 the Legislature of Quebec enacted the Padlock

Act Geo VI 11 and on the same day repealed the

Certain Meetings Advertising Act by Geo VI 79
At the outset it becomes necessary to consider the judg

ment of this Court in BØdard Dawson et al which

held that another padlock law namely An Act respecting

the Owners of Houses used as Disorderly Houses now
R.S.Q 1941 50 was intra vires

Section of that Act provides

It shall be illegal for any person who owns or occupies any house or

building of any nature whatsoever to use or to allow any person to use the

same as disorderly house

Section of the Act authorizes judge to order the

closing of disorderly house This Court held that the

legislation was intra vires of the Provincial Legislature as

SC.R 681 D.L.R 293 40 CCC 404

W.W.R 12
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it dealt with matter of property and civil rights by pro

viding for the suppression of nuisance and not with SwIlzIssAN

criminal law by aiming at the punishment of crime
ELBLING

Anglin later C.J.C said at 685
AAI0F

am of the opinion that this statute in no wise impinges on the QUEBEC

domain of criminal law but is concerned exclusively with the control and Nol
enjoyment of property and the safeguarding of the community from the

consequences of an illegal and injurious use being made of ita pure

matter of civil right In my opinion in enacting the statute now under

consideration the legislature exercised the power which it undoubtedly

possesses to provide for the suppression of nuisance and the prevention

of its recurrence by civil process

In my view BØdard Dawson et al may be distinguished

on the ground that the statute there considered was con

cerned with the control or enjoyment of property and with

safeguarding the community from the consequences of an

illegal or injurious use being made of property whereas that

in the present case is aimed at the prevention of the

propagation of communism The question of the suppres

sion of local nuisance does not arise

In Johnson The Attorney General of Alberta

Locke referring to BØdard Dawson et al supra said

at 157

S.C.R 127 D.L.R 625 108 C.C.C

it was the opinion of all the members of the Court that the real

purpose of the statute Disorderly House Act was the control and

enjoyment of property and that it was not directed to the punishment

of crime

Moreover in BØdard Dawson et al the offence was

created under the Criminal Code of Canada ss 228 228a
229 and 229a and not under the provincial legislation the

Disorderly House Act The provincial legislation merely

provided what would be the civil effect on the owner of

house in which such an offence had been committed

The facts that in BØdard Dawson et al the offence

committed was defined in the Criminal Code whereas in the

present case it is not that the nature of the offence dealt

with in BØdard Dawson et al was so different from that

under consideration in the present case as to preclude com
parison and that there is radical difference in the

procedural aspects of the two cases all impel me to the

conclusion that the two cases are clearly distinguishable

S.C.R 127 D.L.R 625 108 C.C.C
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BØdard Dawson et al was followed by Greenshields

SWITZMAN C.J in Fineberg Taub In that case the constitu

ELBLING tionality of the Act now under consideration in the present

case was subjected to attack on similargrounds In uphold-

QUEBEC ing the constitutionality of the legislation Greenshields C.J

NolaaiJ
at 237 said

The underlying purpose of the incriminated statute is to protect the

Province of Quebec against communistic propaganda Nowhere in the Act

is crime or criminal offence created The purpose of the Act is to

prevent and not to punish Clause of the Act declares it to be illegal

for any person who possesses or occupies house within the Province to

use it or allow any person to make use of it to propagate communism or

bolshevism by any means whatever That is clearly declaration affect

ing the use of property within this Province

With respect am unable to agree that the legislation

under attack is purely and simply to determine the civil

consequences of criminal act Clearly it affects the use

of property within the Province but in my view it is not

related to property and civil rights or to matters of local

or private nature in the Province but its true nature and

purpose is the suppression of communism by creating new

crime with accompanying penal provisions

The respondent the Attorney-General contended that

only the constitutionality of should be passed upon by

this Court on the ground that admittedly the offence com
mitted was in propagating communism in house and con

sequently 12 was not in issue

It should be pointed out that both ss and 12 were

specifically referred to in the order of the Attorney-General

closing the house Moreover the appellant in his notice of

plea of unconstitutionality given pursuant to art 114 of

the Code of Civil Procedure stated thathe had pleaded the

unconstitutionality of the whole of the statute and the

Attorney-General intervened on the ground that the whole

of the statute was intra vires of the Provincial Legislature

In my view therefore the constitutionality of both ss and

12 is properly before this Court for adjudication

It was also contended by the respondent the Attorney-

General that ss and 12 of the Act created two separate

and independent illegalities imposing different penalties and

that consequently the sections were severable and the

invalidity of one would not affect the validity of the other

On this point agree with the contention of the appellant

1939 77 Que S.C 233
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that the two separate sections in the statute are so inter-

connected that they must be read together as expressing SWITSZMAN

single legislative purpose In addition the question of
ELBLING

severability could only arise if one or other of these sections
GOF

were held to be intra vires so that the valid might be QUEBEC

severed from the invalid If both are invalid there can be NOJ
no severance

The respondent the Attorney-General contended that

there being no provision in the Criminal Code or in any

law passed by the Parliament of Canada which made com
munism crime or which forbade the propagation of com
munism the field was unoccupied and the provincial legis

lation was valid do not agree with this contention

In Union Colliery Company of British Columbia Limited

et al Bryden Lord Watson in delivering the judg

ment of the Judicial Committee made it clear that the

abstinence of the Dominion Parliament from legislating to

the full limit of its powers could not have the effect of

transferring to any Provincial Legislature the legislative

power which had been assigned to the Dominion by 91

of the Act of 1867 Attention is also drawn to Attorney-

General for Canada Attorneys-General for Ontario

Quebec and Nova Scotia Attorney-General for Ontario

Attorney-General for Canada Attorneys-General for Que
bec and Nova Scotia Attorney-General for Canada

and to Attorney-General for Alberta Attorney-General

for Canada et al both to the same effect

The appellant took the position before this Court that

the legislation in question deals with sedition and seditious

literature and is an encroachment upon ss 133 and 133A

of the Criminal Code R.S.C 1927 36 It was contended

that these sections provide complete series of rules govern

ing freedom of discussion and governing the publication of

printed matter dealing with political and governmental

affairs and consequently the theory of the unoccupied field

was inapplicable

A.C 580

AC 700 at 715

AC 356 at 370 All ER 240 W.W.R
378 24 C.B.R 129
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1957 In my view of the matter it is unnecessary to decide

SWITZMAN upon the merit of this contention because whether or not

ELULING
the Dominion Parliament has made communism crime or

AGOF
forbidden its propagation it has the exclusive jurisdiction

QUEBEC so to do

NolanJ Holding as do that the legislation under attack judged

by its true nature and purpose is within the exclusive juris

diction of the Parliament of Canada it is unnecessary to

consider the other grounds put forward by the appellant in

support of the appeal

would dispose of the appeal as proposed by my brother

Abbott

CARTWRIGHT The question in this appeal is whether

52 of R.S.Q 1941 formerly 11 of the statutes of Quebec

1937 Geo VI entitled Act to protect the Province

against Communistic Propaganda hereinafter referred to

as the Act is intra vires of the Legislature The relevant

circumstances and the nature of the arguments addressed

to us sufficiently appear in the reasons of other members of

the Court

In my opinion the Act is invalid in toto as being in pith

and substance legislation in relation to the criminal law

matter assigned by 91 head 27 of the British North

America Act to the exclusive legislative authority of the

Parliament of Canada

The nature and purpose of the legislation clearly appear

from the words of the Act The propagation of communism

or bolshevism is regarded as an evil and such propagation

by any means whatsover in house within the Province and

by any writing whatsoever elsewhere in the Province is

forbidden under punitive sanctions

The circumstance that the penalty prescribed for breach

of the provisions of is the closing of house within the

Province has not the effect of making the enactment one

in relation to property and civil rights in the Province and

find myself unable to relate the Act to any provincial

purpose falling within head 13 or 16 of 92 of the British

North America Act The purpose and effect of the Act are

to make criminal the propagation of communism or bol

shevism which the Legislature in the public interest intends
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to prohibit It is legislation in relation to what is conceived

to be public evil not in relation to civil rights or local SWITZMAN

matters ELBLING

Having reached this conclusion do not find it necessary A.G.oF

to deal with any of the other grounds upon which the Quc
validity of the Act was impugned Cartwright

would dispose of the appeal as proposed by my brother

Abbott

FAUTEUX Laction en rØsiliation de bail intentØe par

lintimØe lappelant se fonde uniquement sur la Loi con
cernant la propagande commurtiste .S.R.Q 1941 52 La

constitutionnalitØ de cette loi ØtØ attaquØe par ce dernier

soutenue par le procureur gØnØral et maintenue en premiere

instance par un jugement confirmØ par une decision majori
taire de la Cour dAppel SubsØquemment et considØrant

que la question en Øtait une de considerable importance
la Cour dAppel autorisa un pourvoi devant cette Cour

La loi attaquØe est intitulØe Loi protØgeant la province

contre la propagande communiste et peut Œtre citØe sous le

titre de Loi concernant la propagande communiste art
Le statut comporte deux dispositions de substance

lart declare illØgale lutilisation dune maison pour la

diffusion du communisme ou du boichØvisme et ii
lart 12 declare illØgales limpression la publication la dis

tribution de tout Øcrit quelconque propageant ou tendant

propager lune ou lautre de ces doctrines La violation de

lune ou lautre de ces dispositions constitue une infraction

sanctionnØe dans le premier cas par la fermeture de la

maison pour toutes fins quelconques pendant une pØriode

nexcØdant pas un an art et dans le second cas par un

emprisonnement dau moms trois mois et dau plus douze

mois art 13 Bref et sauf la propagande verbale ciel

ouvert la loi prohibe toute propagande des doctrines

indiquØes que ce soit au moyen dØcrits ou de la parole

Dautres dispositions de la loi incriminØe assurent par

des definitions comprØhensives et par une procedure excep

tionnelle et expØditive latteinte en plenitude des fins visØes

aux deux articles de substance Cest ainsi que art

Le mat maison dØsigne tout bâtiment abri appentis hangar ou

autre construction sous quelque nom quelle salt connue cm dØsignØe

attachØe au sal ou portative ØrigØe ou placØe au-desaus ou au-dessous du
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1957 sol de facon permanente ou temporaire et lorsquil sagit dune maison

SwMAN au sens du present paragraphe situØe partie dans le territoire de la province

et partie hors de ce territoire le mot maison dØsigne Ia partie situØe dans

ELBLING le territoire de Ia province de QuØbec
AND

AG OF et cest ainsi que lØmission des ordonnances de fermeture
Quinac

de saisie de confiscation et de destruction des Øcrits
Fauteux

Øchappe la juridiction normale des tribunaux pour
demeurer de la competence exclusive du procureur gØnØral

arts et 14 Enfin les autres articles donnent dans cer

tames circonstances et certaines conditions un pouvoir de

revision de lordonnance de fermeture la Cour SupØrieure

ou au procureur gØnØraL

De cet examen ii apparaIt quil ne sagit pas ici dune loi

complexe cest-à-dire une loi ayant des dispositions embras

sant plusieurs matiŁres au sens des arts 91 et 92 de 1Acte

de lAmØrique britannique du Nord 1867 Ii sagit au con

traire dune loi simple et dont les deux articles de substance

les arts et 12 ne portent que sur une mŒme matiŁre

manifestant ainsi lunitØ de leur objet et de celui de la loi

entiŁre soit la prohibition de la propagande communiste

Et ce dans la mesure et par des sanctions prØcisØes

Pour determiner la nature et le caractŁre veritable de la

loi on ne saurait consØquemmentsoit dit en toute dØf

rence pour ceux qui entretiennent une opinion contraire

sous le prØtexte que le litige se fonde uniquement sur lart

ou quil ne sagisse pas ici dune rØfØrence limiter le champ

de la consideration ce dernier article lexclusion de

lart 12 On ne saurait de plus pour determiner lobjet de

cet art lextraire du contexte de la loi oü il se trouve pour

le considØrant ainsi isolØment lui assigner un objet different

de celui que sa presence dans le cadre de la loi et que le

titre dicelle doivent normalement lui donner Cest dail

leurs conformØment ces vues que le problŁme ØtØ corn

pris et envisage en premiere instance tant par lappelant

le procureur gØnØral et le juge ils ont considØrØ lart

comme faisant partie dun tout en attaquant soutenant et

maintenant respectivement la constitutionnalitØ de la loi

dana son entier

Que lunique objet legal de cette loi soit de prohiber

avec sanctions pØnales la propagande communiste ou plus

prØcisØment de faire de la propagande communiste un acte

criminel la chose je crois ne peut Œtre plus manifeste
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Quiconque commet une infraction larticle 12 dit

lart 13 est passible demprisonnement Ici la punition SWITZMAN

prend la forme dune main-mise de 1Etat sur la personne du ELBLING

coupable cest la restriction de la libertØ Le procureur AGOF
gØnØral sur preuve satisfaisante dune infraction larticle QUEBEc

dit lart peut ordonner la fermeture de la maison
Fauteux

utilisØe en contravention de cet article Ici la punition

prend la forme dune main-misc de 1Etat sur les biens

cest latteinte au droit de propriØtØ dusufruit ou dusage
du coupable ou dune personne qui ne lest pas mais que la

loi presume lŒtrejusquà preuve de sa bonne foi art 6a
Dans les deux cas la violation de la loi constitue une infrac

tion quelle punit Peu importe la forme de la loi lagence

ment des articles et les mots employØs Comme le signale

le Lord Chancelier le Vicomte Caldecote dans Board of

Trustees of The Lethbridge Northern Irrigation District

et al Independent Order of Foresters The King

Independent Order of Foresters au premier paragraphe

de la page 534 The substance and not the form of the

enactment in question must be regarded Dans cette

derniŁre cause le ComitØ Judiciaire du Conseil PrivØ na

pas hØsitØ pour rechercher lessence et la veritable sub

stance the pith and substance dune legislation faire

entrer dans la consideration de la question lexamen des

lois contemporaines de la mŒme Legislature examen qui

rØvØla lunitd dobjet dessence et de substance de ces

diffØrentes legislations et en dØclarant ultra vires la lØgisla

tion sous consideration on appliquØ le principe quon ne

peut faire indirectement cc quon na pas le pouvoir de faire

directement Bref la loi incriminØe prohibe et punit la

propagande communiste par la perte temporaire dun droit

celui de la libertØ ou de la propriØtØetnon par la perte

dun privilege En cela elle rencontre intØgralement les

conditions de la formule classique Øtablie par Lord Atkin

aux pages 324-5 dans Proprietary Articles Trade Associa

tion et al Attorney-General for Canada et al pour

conclure la nature criminelle dun acte Is the act pro

hibited with penal consequences

AC 513 All E.R 220 DIR 273

W.W.R 502

AC 310 D.L.R 55 C.C.C 241

W.W.R 552
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Quune Legislature provinciale ait le pouvoir de prohiber

SWIT.ZISAN avec sanctions pØnales certaines actions ou omissions la

ELIiLING
chose est ØlØmentaire Cest là un pouvoir que le para 15

AND de lart 92 Øtablit mais limite dans les termes suivants
A.G.OF

QUEBEC 15 The Imposition or Punishment by Fine Penalty or Imprisonment

for enforcing any Law of the Province made in reiation to any Matter
Fauteux

coming within any of the Classes of Subjects enumerated in this Section

Manifestement ce pouvoir donnØ une Legislature

dinfliger des punitions est de son essencecontrairement

ce qui est le cas du pouvoir du Parlement dØtablir des

crimesun pouvoir auxiliaire ancillary Aussi bien la

validitØ dune disposition legislative dordre penal dØcrØtØe

par une Legislature en vertu du para 15 de lart 92 est

subordonnØe la validitØ de la disposition legislative prin

cipale dont la disposition auxiliaire tend assurer lexØcu

tion En lespŁce la matiŁre de la disposition principale

prohibition de la propagande communistenen est certes

pas une qui en soi tombe dans la catØgorie des sujets

ØnumØrØs en lart 92 comme Øtant de la competence de la

Legislature Seul le Parlement lØgifØrant en matiŁre

criminelle competence pour dØcrØter dØfinir dØfendre et

punir ces matiŁres dun Øcrit ou dun discours qui en raison

de leur nature lŁsent lordre social ou la sØcuritØ de lEtat

Tels sont par exemple les libelles diffamatoires obscŁnes

blasphØmatoires ou sØditieux Dans ces cas il ne sagit

plus de lesion de droits individuels donnant droit com

pensation monØtaire Ii sagit de lesion des droits de la

sociØtØ emportant punition Ceci nimplique pas Øvidem

ment que la Legislature ne peut validement adopter aucune

disposition legislative dordre penal affectant indirectement

la libertØ dexpression telle serait par exemple une pro-

hibition avec sanctions pØnales de la tenue de toute

assemblØepublique dans les 24 heures prØcØdant le jour du

scrutin En ce cas la disposition legislative est une disposi

tion auxiliaire une disposition principale portant sur une

matiŁre qui est de la competence de la Legislature soit la

rØglementation des elections dans la province Aussi bien

les tribunaux tiendront comme nØtant pas des empiØte

ments sur le droit criminel les dispositions pØnales dordre

provincial Øtablies dans le but dassurer lexØcution dune loi

de la Province sur une matiŁre Øgalement tenue comme
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Øtant de sa competence Cest là le fondement des decisions

de cette Cour dans BØdard Dawson et al et dans The SwITZMAN

Provincial Secretary of Prince Edward Island Egan ELBLING

On soumis en invoquant la decision de BØdard Daw
son et al supra que la matiŁre de lart tombait sous le

Fwuteux

para 13 dc lart 92 13 La propriØtØ et les droits civils

dans la province Larticle dit-on ne vise quà rØgle

menter la possession et lusage des maisons Pour ainsi

interpreter lart on la isolØ du texte de la loi entiŁre

intitulØe Loi protØgeant la province contre la propagande

communiste la vØritØ lobjet veritable de lart aussi

bien que technique legislative adoptØe pour rØaliser cet

objet ne pouvaient Œtre dØnoncØs en des termes plus clairs

que ceux apparaissant lextrait suivant des raisons de

jugement de lun des juges de la majoritØ en Cour dAppel

dans la prØsente cause

Dans lespŁce Ia loi sous attaque ne dØfinit pas le communisme pour

une excellente raison cest quelle nentend pas en faire un crime Ce

quelle veut rØprimer cc sont les activitØs de ce mouvement subversif II

est evident que Ia Legislature se serait rØjouie de pouvoir mettre le corn

munisme hors la loi en faisant des adeptes de eette doctrine des criminels

au sens du droit criminel Elle savait fort bien quelIe navait pas ce

pyuvoir mais elle nignorait pas non plus quelle avait Ia responsabilitØ

dans le cadre de sa competence legislative de chercher par tous moyens

de rØglementation paralyser laction de ces gens et rØprimer la propa

gation de cette doctrine Le cham.p de Ia propriØtØ et des droits civils lui

Øtait ouvert et elle sen est prØvalue

Mais ainsi quon laffirme implicitement dans la derniŁre

phrase de cette citation la Legislature pouvait-elle valide

ment utiliser son pouvoir de lØgifØrer sur la propriØtØ et les

droits civils comme moyen pour arriver sa fin veritable

soit faire une legislation relativement une matiŁre

Øchappant sa competence La negative nest pas dou

teuse Attorney-General for Ontario Reciprocal Insurers

et al Attorney-General for Alberta Attorney-

S.C.R 681 D.L.R 293 40 CCC 404

WW.R 12

S.C.R 396 DIR 305 76 CCC 227

AC 328 D.L.R 789 41 CCC 336

W.W.R 397
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1957 General for Canada et al Dans Ladore et al

SWssZMAN Bennett et al Lord Atkin la page 482 declare

ELBLINO
It is unnecessary to repeat what has been said many times by the

AND Courts in Canada and by the Board that the Courts will be careful to

A.G OF detect and invalidate any actual violation of constitutional restrictions

QuEBEc under pretence of keeping within the statutory field colourable device

FauteuxJ
will not avail

En tout respect aucune raison ne permet de diffØrencier

quant leur nature et leur caractŁre veritable pith and

substance les dispositions de lart de celles de lart 12

qui prohibe avec sanctions pØnales limpression la publica

tion et la distribution dØcrits propageant ou tendant

propager le communisme pour en dØduire que la Legislature

na visØ par lart quà rØglementer la possession et lusage
des maisons

Signalons de plus deux differences fondamentales entre

la prØsente loi et la Loi concernant les propriØtaires de

maisons employees comme maisons de dØsordre dont la

constitutionnalitØ fut affirmØe par cette Cour dans BØdard

Dawson et al supra Dans la Loi des maisons de

dØsordre ii ny pas comme dans la prØsente loi une dis

position de lordre de lart 12 mais simplement une de

lordre de lart cest-.à-dire une disposition dØclarant

illØgale lutilisation dune maison comme maison de

dØsordre De plus dans la Loi des maisons de dØsordre on

par rØfØrence adoptØ comme definition de maison de

dØsordrela definition de cette expression au Code criminel

On ainsi intØgralement subordonnØ dans son principe et

dans sa mesure lexistence et lopØration de la loi provinciale

sur lexistence et lopØration des dispositions Øtablies au

Code criminel Aussi bien a-t-on jugØ que la Legislature

navait pas crØØun crime mais simplement dØcrØtØ des con

sequences civiles resultant de la commission dun crime

Øtabli par lautoritØ compØtente et supprimØ les conditions

conduisant la commission de ce crime Voilà bien la base

qui manque en lespŁce ici ce nest pas le Parlement mais

cest la Legislature qui crØØ le crime Cet aspect de la

question ne se prØsentait pas dans la cause de BØdard

Dawson et al supra ii se prØsentait mais na pas ØtØ con

sidØrØ dans celle de Fineberg Taub Pour ces raisons

AC 117 D.L.R 433 W.W.R 337

AC 468 All E.R 98 D.L.R

W.W.R 566 21 C.B.R

1939 77 Que S.C 233
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ni la decision de cette Cour dans la premiere cause ni la

decision de la Cour SupØrieure dans la seconde ne peuvent SWITZMAN

Œtre invoquØes au soutien de la proposition quil sagit ici ELBLING

de La propriØtØ et les droits civils dans la province AGOF
tombant sous le para 13 de lart 92 QUEBEC

On soutenu aussi que la matiŁre de la loi incriminØe FauteuxJ

ombait sous le para 16 de lart 92 16 GØnØralement

toutes les matiŁres dune nature purement locale ou privØe

dans la province Ce serait une tâche insurmontable que
dassumer de dØrnontrer que la propagande communiste est

une matiŁre locale Dans son essence la doctrine elle-mŒme

un caractŁre international Mais dit-on 11 existe dans la

province de QuØbec contrairement ce qui pourrait Œtre la

situation dans le reste du Canada une nØcessitØ particuliŁre

de protØger la population de la province contre la propa

gande communiste Cette affirmation est peut-Œtre plus

ingØnieuse que flatteuse mais elle na pas ØtØ dØmontrØe

On invoque aussi la declaration de Lord Watson dans

Attorney-General for Ontario Attorney-General for the

Dominion et al la page 365 le savant juriste

indique quau para 16 de lart 92 est compris un pouvoir

pour la Legislature de faire des lois pour la paix lordre et

le hon gouvernement de la province relativement aux

matiŁres dune nature purement locale ou privØe dans la

province On reconnaIt cependant aux raisons du juge
ment faisant lohjet du present appel que ce pouvoir ne

justifie pas la Legislature dØtablir des crimes et tel que

dØjà indiquØ la matiŁre de la loi nen est pas une dune
nature purement locale ou privØe dans la province

Quil ait ou non au pays une propagande communiste

agissante que les invitations des prop agandistes soient ou

non fructueuses quil en rØsulte ou non un danger ou une

possibilitØ de danger quil ait lieu ou non pour le lØgis

lateur de conjurer ce danger ou sa possibilitØ en ajoutant

aux mesures visant dØjà la sedition des mesures coercitives

de censure et de main-mise sur la personne et sur les biens

tel que pourvu en la loi incriminØe plutôt que de laisser la

conscience ØclairØe des citoyens le soin de rejeter ou corn

battre les invitations de cette prop agande voilà autant de

questions qui en raison de la separation des pouvoirs

Øchappent aux tribunaux pour Œtre etderneurer exclusive

AC 348
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1957 ment de la juridiction du lØgislateur Dans notre systŁme

SWJPZMAN fØdØratif de gouvernement oü la competence legislative se

ELBLINa partage suivant la matiŁre de la loi entre le Parlement

AGOF
dune part et les Legislatures de dix provinces dautre part

QUEBEc le corps lØgislatif qui daprŁs la constitution exclusive

Fauteux
ment cette competence legislative la responsabilitØ et le

droit dØtablir et contrôler les moyens pour satisfaire seul

jurisdiction pour considØrer et decider de ces questions

Ces questions qui sØlŁvent aux dimensions de la sØcuritØ de

lEtat ne peuvent Œtre considØrØes comme une matiŁre

dune nature purement locale ou privØe dans la province

ni Œtre tenues comme Øtant en relation avec la propriØtØ et

les droits civils dans la province Le pouvoir quune LØgis

lature peut avoir de decrØter les consequences civiles dun

crime Øtabli par lautoritØ compØtente ou dŁ supprimer les

conditions qui conduisent ce crime ninclut pas celui de

crØer un crime pour la prevention dun autre crime valide

ment Øtabli tel par exemple celui de la sedition

Etant davis que la matiŁre veritable de la loi incriminØe

est une matiŁre de droit criminel et comme telle de la

competence exclusive du Parlement il nest pas nØcessaire

de considØrer les autres moyens soulevØs par lappelant

pour disposer de cet appel et conclure linconstitution

nalitØ de la loi

Sur le point soulevØ par mon collŁgue le Juge

Taschereau en prØliminaire et en marge du mØrite de la

question constitutionnelle jadopterais les raisons de juge

ment de mon collŁgue le Juge Kellock Sur le mØrite

je rendrais lordonnance proposØe par le juge en chef

ABBOTr The sole question in issue in this appeal is

the constitutional validity of statute of the Province of

Quebec commonly known as the Padlock Act the official

title of which is An Act to protect the Province against

Communistic Propaganda The Act in question was

passed in 1937 and was Geo VI 11 of the statutes of

Quebec of that year It is now R.S.Q 1941 52

Section of the Act declares it to be illegal for any person

who possesses or occupies house within the Province to

use it or allow it to be used to propagate communism or

bolshevism by any means whatsoever Section 12 declares

it to be unlawful to print publish or distribute in the Prov
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ince any newspaper periodical pamphlet circular docu-

ment or writing propagating or tending to propagate corn- SWI1ZMAN

munism or bolshevism ELBLING

No attempt has been made in the Act to define corn- A.G.OF

munism or bolshevism but the term house is defined in Qusc

the broadest possible terms and under the Attorney- AbbobtJ

General upon satisfactory proof that house has been

used to propagate communism as to which he is to be the

sole judge may order it closed for period of not more than

one year This is the only sanction provided for the con

travention of Contravention of 12 renders the

offender liable to prosecution and penalties under the

Quebec Summary Convictions Act

Appellant was the tenant of premises in Montreal which

were the subject of padlock order by the Attorney-General

under the Act referred to Sued by his landlord for can

cellation of the lease and damages under art 1624 of the

Civil Code on the ground that the premises were used for

illegal purposes namely the propagation of communism

appelant in defence pleaded the unconstitutionality of the

Padlock Act and as required by art 114 of the Code of

Civil Procedure gave notice to the Attorney-General of

Quebec of the questions that he intended to raise The

Attorney-General intervened in the action as he was

entitled to do under the provisions of arts 114 and 220

C.C.P and in the conclusions of his intervention asked

that the Padlock Act in its entirety be declared to be

within the legislative competence of the Province The

learned trial judge maintained the action and cancelled and

annulled appellants lease but did not award damages on

the ground that these had not been proved In the same

judgment he maintained the intervention of the Attorney-

General and this judgment was confirmed in the Court

below Barclay dissenting

Appellant has attacked the constitutional validity of this

legislation upon number of grounds of which find it

necessary to deal with one only

The first question to be determined is whether the

impugned legislation in pith and substance deals with the

use of real property or with the propagation of ideas As

Mr Scott put it to us in his very able argument the

motive of this legislation is dislike of communism as being

822600
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1957 an evil and subversive doctrine motive of course being

SWITZMAN something with which the Courts are not concerned the

ELBLING purpose is clearly the suppression of the propagation of

AGOF communism in the Province and one mans provided

QUEBEC for effecting such suppression is denial of the use of house

Abbott In my opinion the Act does not create two illegalities

which are separate and independent as was suggested to us

by Mr Beaulieu it creates only one namely the propaga
tion of communism in the Province Both and 12 are

directed to the same purpose namely the suppression of

communism although different means are provided to

achieve that end The whole Act constitutes one legislative

scheme and in my opinion its provisions are not severable

Since in my view the true nature and purpose of the

Padlock Act is to suppress the propagation of communism

in the Province the next question which must be answered

is whether such measure aimed at suppressing the propa

gation of ideas within Province is within the legislative

competence of such Province

The right of free expression of opinion and of criticism

upon matters of public policy and public administration

and the right to discuss and debate such matters whether

they be social economic or political are essential to the

working of parliamentary democracy such as ours More

over it is not necessary to prohibit the discussion of such

matters in order to protect the personal reputation or the

private rights of the citizen That view was clearly expressed

by Duff C.J in Re Alberta Statutes when he said

Under the constitution established by The British North America

Act legislative power for Canada is vested in one Parliament consisting of

the Sovereign an upper house styled the Senate and the House of Com
mons Without entering in detail upon an examination of the enactments

of the Act relating to the House of Commons it can be said that these

provisions manifestly contemplate House of Commons which is to be

as the name itself implies representative body constituted that is to

say by members elected by such of the population of the united provinces

as may be qualified to vote The preamble of the statute moreover shows

plainly enough that the constitution of the Dominion is to be similar

in principle to that of the United Kingdom The statute contemplates

parliament working under the influence of public opinion and public

discussion There can be no controversy that such institutions derive

their efficacy from the free public discussion of affairs from criticism and

S.C.R 100 at 132-3 D.L.R 813 affirmed sub nom

Attorney-Gesteral for Alberta Attorney-General for Canada

ct al AC 117 D.L.R 433 W.W.R 337
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answer and counter-criticism from attack upon policy and administration 1957

and defence and counter-attack from the freest and fullest analysis and SWIZMAN
examination from every point of view of political proposals This is

signally true in respect of the discharge by Ministers of the Crown of their ELBLING

responsibility to Parliament by members of Parliament of their duty to

AG
the electors and by the electors themselves of their responsibilities in the QJJ5
election of their representatives

The right of public discussion is of course subject to legal restrictions
AbbottJ

those based upon considerations of decency and public order and others

conceived for the protection of various private and public interests with

which for example the laws of defamation and sedition are concerned

In word freedom of discussion means to quote the words of Lord

Wright in James Commonwealth AC 578 at 627 freedom

governed by law

Even within its legal limits it is liable to abuse and grave abuse and

such abuse is constantly exemplified before our eyes but it is axiomatic

that the practice of this right of free public discussion of public affairs

notwithstanding its incidental mischiefs is the breath of life for parlia

mentary institutions

Any attempt to abrogate this right of public debate or to suppress

the traditional forms of the exercise of the right in public meeting and

through the press would in our opinion be incompetent to the legisla

tures of the provinces or to the legislature of any one of the provinces

as repugnant to the provisions of The British North America Act by

which the Parliament of Canada is established as the legislative organ of

the people of Canada under the Crown and Dominion legislation enacted

pursuant to the legislative authority given by those provisions The

subject matter of such legislation could not be described as provincial

matter purely as in substance exclusively matter of property and civil

rights within the province or matter private or local within the prov
ince It would not be to quote the words of the judgment of the

Judicial Committee in Great West iddlery Co The King

A.C 91 at 122 legislation directed solely to the purposes specified in

section 92 and it would be invalid on the principles enunciated in that

judgment and adopted in Caron The King AC 999 at 1005-6

The Canada Elections Act the provisions of the British

North America Act which provide for Parliament meeting
at least once year and for the election of new parliament
at least every five years and the Senate and House of Com
mons Act are examples of enactments which make specific

statutory provision for ensuring the exercise of this right of

public debate and public discussion Implicit in all such

legislation is the right of candidates for Parliament or for

Legislature and of citizens generally to explain criticize

debate and discuss in the freest possible manner such mat
ters as the qualifications the policies and the political

economic and social principles advocated by such candidates

or by the political parties or groups of which they may be

members

822609
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This right cannot be abrogated by Provincial Legisla

SWITZMAN ture and the power of such Legislature to limit it is

ELBLING
restricted to what may be necessary to protect purely

AGOF private rights such as for example provincial laws of

QtJEBEC defamation It is obvious that the impugned statute does

AbbJ not fall within that category It does not in substance

deal with matters of property and civil rights or with

local or private matter within the Province and in my

opinion is clearly ultra vires Although it is not necessary

of course to determine this question for the purposes of the

present appeal the Canadian constitution being declared

to be similar in principle to that of the United Kingdom

am also of opinion that as our constitutional Act now

stands Parliament itself could not abrogate this right of

discussion and debate The power of Parliament to limit

it is in my view restricted to such powers as may be exer

cisable under its exclusive legislative jurisdiction with

respect to criminal law and to make laws for the peace

order and good government of the nation

For the reasons which have given would allow the

appeal and dismiss the action against the respondent

Elbling with costs in the trial Court dismiss the interven

tion of the Attorney-General with costs occasioned by such

intervention in all Courts and declare the Act Geo VI

11 now R.S.Q 1941 52 ultra vires of the Legislature

of Quebec The respondent Elbling was party to the

appeal in the Court below and in this Court but was not

represented by counsel at the hearing before us In the cir

cumstances there should be no order as to costs against her

here or in the Court of Queens Bench

Appeal allowed TASCHEREAU dissenting
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