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EDWARD GEORGE DRIVER AND
OTHERS Plaintiffs

APPELLANTS ay2526

AND

COCA-COLA LIMITED Defendant RESPONDENT

ON APPEAL FROM THE COURT OF QUEENS BENCH APPEAL SIDE

PROVINCE OF QUEBEC

DamagesFatal accidentChild struck by truckChild died on same day
What damages recoverableClaim for shortening of life expectancy or

loss of lifeClaim by parents under art 1056 of the Civil CodeAlso

claim by parents as heirs under art 807 of the Civil Code

The plaintiffs female child was hit by truck and died of her injuries on

the same day Her parents claimed damages under art 1056 of the

Civil Code They also claimed with their other dhildren as legal heirs

of the victim damages for the shortening of the victims life The jury

awarded damages under both heads The Court of Appeal reduced the

award given under art 1056 as it found it to have been excessive and

dismissed the other claim The parents appealed to this Court The

question of liability was not in issue

Held Cartwright dissenting in part The appeal should be dismissed

Per Curiam Only the father and mother had claim under art 1056 of the

Code this claim was limited to the damages they suffered as conse

quence of the death of their daughter and the amount of damages

under this head as reduced by the Court of Appeal was reasonable and

should not be disturbed

Per Taschereau Abbott and Ritchie JJ The victims heirs had no claim

for the victims pain and suffering and loss of life Such claim was

not in the victims patrimoine and could not therefore be transmitted

to the heirs under art 607 of the Code

It is not contested that the victim of delict or quasi-delict has claim

transmissible to the heirs for pain and suffering and shortening of life

when the victim has actually felt the effect of these damages before

dying i.e when the right arose ante mortem This is not to be con
fused with solatium doloris which does not exist in the Quebec law

However in the present case since the victim died so shortly after

the accidentthe evidence does not disclose whether she suffered and

even whether she was conscious during the interval between the

accident and her deathit was not established that these essential

elements of damage were part of her pat rimoine

The only claim therefore that could be made would be for loss of life

As the victim never had an action for damages resulting from her own

death such claim could not be transmitted to her heirs C.P.R

Robinson 19 5CR 292 applied

Per Fauteux At the very moment of persons death all juridical pos
sibilities for that person to acquire rights or obligations become

extinct When in the present case the head of damage under which

PaESENT Taschcreau Cartwright Fauteux Abbott ad Ritchie JJ
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1960 the claim was made i.e the loss of life came to be realized no right

could henceforth accrue to the victim who had ceased to live Conse

quently since the victims patrimoine was not increased by the loss of

her life she could not transmit any right arising from that head of

COCA-COLA damage to her heirs

Per Cartwright dissenting in part The victim had in her lifetime

right of action for damages for the shortening of her life which wa.s

transmissible to her heirs The claim she was entitled to assert was

for damages because the defendants fault had deprived her of the

reasonable prospect of an uncertain number of happy years of life

The inflicting of physical injury which cuts dhort the period during

which the injured person had normal expectation of living reason

ably happy life gives rise to claim for damage which the injured

person can assert under art 105 of the Code Such damages are not

to be confused with damages for life being rendered less enjoyable

The latter could be suffered only while the injured person is alive but

the former are increased by the acceleration of his death

APPEAL from judgment of the Court of Queens Bench

Appeal Side Province of Quebec1 reversing judgment of

Charbonneau Appeal dismissed Cartwright dissenting

in part

Rosenbium and Cohen for the plaintiffs

appellants

ChishoimQ.C for the defendant respondent

The judgment of Taschereau and Ritchie JJ was delivered

by

TASCHEREAU Le 19 septembre 1955 vers 4.15 heures

de laprŁs-midi Beverley Driver ØtØ frappØe par le camion

de la dØfenderesse sur la route Chambly dans la municipa
litØ de St_Hubert district de MontrØal et est dØcØdØe le

mŒmejour Cette jeune enfant âgØe de huit ans Øtait la file

de Edward George Driver et de Dame Agnes Vickers et

avait sept frŁres et trois sceurs

Comme consØquØnce de cet accident une action ØtØ

instituØe contre la compagnie dØfenderesse-intimØe dans

laquelle le pŁre rØclame personnellement la somme de

$23376.19 la mere $7376.19 et le pŁre en sa qualitØ de

tuteur ses dix enfants mineurs $4752.37 le tout formant

un total de $35504.75

La cause ØtØ inscrite devant un jury qui accordØ la

somme de $13249.50 quil attribuØe ainsi Au pŁre Edward

George Driver en sa qualitØ de tuteur ses enf ants mineurs

$4006 au pŁre Edward George Driver personnellement

Que Q.B 313
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$4621.75 eta la mere Agnes Vickers Driver $4621.75 le

Juge Charbonneau de la Cour supØrieure confirmØ ce
Druve

verdict du jury epa

La Cour du bane de la reine maintenu lappel de la CooLA
compagnie Coca-Cola Ltd et ordonnØ un nouveau procŁsTjauJ

moms que les demandeurs ne consentent accepter dans

un dØlai dØterminØ la somme de $2487 Œtre ainsi divisØe

$1000 la mere Agnes Vickers et $1487 au pŁre Edward

George Driver La Cour ØtØ dopinion que les montants

accordØs aux pŁre et mere Øtaient excessifs et que le pŁre

en sa qualitØ de tuteur ses enfants mineurs ne pouvait en

droit exercer aucune reclamation le Juge Casey dis

sident en partie partagØ lopinion de lhonorable Juge en

chef Galipeault et de le Juge Choquette concernant la

rØclamatiori du pŁre en sa qualitØ de tuteur quil trouve non

fondØe mais na pas cru devoir rØduire les montants accordØs

aux pŁre mere personnellement

La question de responsabilitØ ne se pose pas Les pŁre et

mere rØclament non seulement en vertu de lart 1056 du

Code Civil mais allŁguent Øgalement quils sont avec les

enf ants survivants les hØritiers lØgaux de lenfant dØcØdØe

et que de ce chef us peuvent exercer tous les droits qui

faisaient partie du patrimoine de Beverley Driver

Je dois dire en premier lieu que les pŁre et mere peuvent

sôrement exercer un recours en vertu de lart 1056 C.C Cet

article se lit ainsi

Art 1056 Dans tous les cas oü Ia partie contre qui le dØlit ou quasi

dØlit ØtØ commis decide en consequence sans avoir obtenu indemnitØ ou

satisfaction son conjoint ses ascendants et ses descendants ont pendant

lannØe seulement compter du dØcŁs droit de poursuivre celui qui en est

lauteur ou ses reprØsentants pour les dommages-interŒts resultant de tel

dØcis

Cet article accorde done une action dans le cas de dØcŁs

au conjoint aux ascendants et aux descendants seulement
et il refuse implicitement ce mŒmedroit aux frŁres et sceurs

Ii est clairement limitatif et restreint en consequence Ia

portØe et lØtendue de lart 1053 De plus ii ne donne aux

personnes qui sont mentionnØes que le droit aux dom
mages que ces mŒmepersonnes ont soufferts comme con

sequence du dØcŁs de la victime Regent Taxi and Trans

port Co La CongrØgation des FrŁres Maristes2

Que Q.B 313 S.C.R 650 D.L.R 353
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Evidemment la situation pourrait Œtre diffØrente si la

DRIVER victime nØtait pas morte Car comme ii ØtØ dØcidØ dans
etal

cette cause de Regent Taxi .supra le mot autrui lart

Co-CoLA 1053 ne signifie pas seulement la victime immediate dun

dØlit ou dun quasi-dØlit mais aussi toute personne qui
TaschereauJ.comme consequence dun tort cause une autre souffre un

dommage Mais tel nest pas le cas qui nous occupe vu que

la victime est dØcØdØe comme consequence de laccident

Cest donc avec raison je crois que la Cour du banc de

la reine accordØ aux pŁre et mere de la victime chacun

$1000 plus les frais funØraires dommages qui leur ont ØtØ

occasionnØs par la mort de leur enfant mais quelle ref use

la reclamation des frŁres et sceurs qui sont exclus de cet art

1056C.C

Mais disent les appelants le pŁre la mere et les enfants

sont les hØritiers de la succession ab intestat de la dØfunte

en vertu de lart 626 C.C et comme tels us peuvent exercer

les droits et les recours en dommages dont la victime Øtait

titulaire us auraient ØtØpar lopØration de lart 607 C.C
saisis des droits et actions de la dØfunte Cet art 607 est

rØdigØ dans les termes suivants

607 Les hØritiers lØgitimes Iorsquils succŁdent sont saisis cle plein

droit des biens droits et actions du dØfunt sous lobligation dacquitter

toutes les oharges de la succession

us pourraient en consequence rØclamer pour douleurs et

souffrances physiques et pour la perte de la vie de la victime

une somme substantielle droit dont Beverley Driver Øtait

personnellement investie durant sa vie Ii importe en

premier lieu de nous demander si les souffrances et douleurs

supportØes par la victime et le droit de poursuivre pour la

perte de la vie Øtaient des reclamations qui existaient dans

le patrimoine de la dØfunte au moment de son dØcŁs et sil

sagit de biens transmissibles ou non ses hØritiers Nous

serions en presence selon les appelants non pas dune

reclamation post mortem mais bien dune reclamation ante

mortem transmise aux hØritiers lØgaux

La rŁgle gØnØrale veut que les hØritiers soient investis du

patrimoine du dØfunt cest-à-dire de lensemble de ses droits

et de ses obligations apprØciables en argent dont le de

cujus Øtait titulaire La totalitØ de ces biens constitue une

universalitØ juridique Entrent seuls dans le patrimoine les
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biens qui ont une valeur Øconomique et ceux-lh sont les

biens patrimoniaux et sont Øvidemmenttransmissibles aux DRIVER

ci at
heritiers

Dautre part ii existe des droits extra-patrimortiaux qui C0cLAC0LA

nont une valeur pØcuniaire que pour leur titulaire et par
TaschereauJ

consequent ne sont pas transmissibks us eteignent avec la

mort et ne font pas partie du corps ou de la masse de la

-succession qui souvre On peut vØritablement dire que les

biens pour 1esques le titulaire ne pouvait rØclamer en son

vivant ne font pas partie de la succession et ii sensuit

logiquement que lhØritierne peut en Œtresaisi

Les appelants ont cite deux jugements rendus par la Cour

du banc de la reine pour appuyer leur prØtention leffet

quils ont droit de rØclamer comme hØritiers pour les peines

et souffrances endurØes par leur enfant dØfunte ainsi

que pour iabrŁgement et la perte de sa vie survenue

prØmaturØment

La premiere de ces causes est celle de Green Elmhurst

Dairy Ltd oü le jugØ est rØdigØ dans les termes suivants

The right to recover damages for pain and suffering and for loss of

enjoyment of life resulting from bodily injuries is right of action which

is transmissible to the heirs of the victim under article 607 C.C

Cest le Juge Casey qui Øcrit les raisons du jugement
et son opinion se sont rallies le Juge en chef Galipeault

ainsi que MM les Juges St-Jacques McDougall et Rinfret

Voici ce que dit le Juge Casey la page 89
There is no doubt that the claim for the items of pain and suffering

and loss of life expectancy were personal to the victim It may even be said

that they were exclusively attached to the person within the meaning of

C.C 1031 and that the right to claim for these damages could not have

been exercised by her creditors But this does not mean that they were

not transmissible We have been referred by defendants to several decisions

of this Court as well as the other Courts of this Province but with all

respect find these decisions completely beside the point Thus in the

case of Smith Peitetier 1942 K.B 664 the point was whether minor

children could as heirs and altogether apart from their recourse under

CC 1056 claim for the medical expenses incurred by their father prior

to his death It is true that at page 668 Mr Justice PrØvost says

Les dommages dans sa personoe cest la mutilation de son corps
laltdration de sa sante ou de ses forces linvaliditØ permanente totale ou

partielle qui en rØsulte les souffrances physiques etc Ces dommages sont

conditionnds par la survie de Ia victime la mort les souffrances et les

infirmitØs prennent fin Ces chefs de dommages si iotimement lies la

personne de la victime disparaissent avec elle et se trouvent par le fait

mSme intransmissibles de leur nature

Que Q.B 85



206 SUPREME COURT OF CANADA

1960 But with all respect do not think that too much importance should

DIUVR
be attached to.this statement In the first place it was not necessary for the

et al decision of the case and secondly it is not supported by authority

COCCOLA Dans une seconde cause de LØvesqe Malinosky1 la

Cour du bane de la reine dcidØ MM les Juges Bisson
Taschereau

nette Hyde et Owen que
The victim had claim for pain and suffering he endured from the date

of his accident to the date of his death and this claim was transmissible

to the heir On the same basis the victims claim for shortening of life

was also transmissible

le Juge Bissonnette tait dissident en partie Cette

dissidence ne portait pas sur le fond mŒmede la question

mais sur un item de dommages fondØ sur la perte dun

revenu annuel

Dans la prØsente cause le Juge Casey dit quil est

allØ trop loin si son jugement dans la cause de Elmhurst

doit Œtre interprØtØ comme voulant dire quil maintenu

la prØtention que labrŁgement de la vie donne naissance

une reclamation qui nest pas limitØe la victime immediate

mais qui est aussi transmissible aux hØritiers de cette

derniŁre

De son côtØ le Juge en chef Galipeault sexprime ainsi

Qijelles que soient les expressions employØes dans les procedures dans

le jugement ou dans dautres decisions rapportØes il est bien certain que

Ia reclamation est tout simplement pou.r perte de vie

Cest comme hØritiers de la victime dØcØdØe que les demandeurs ont

rØclame $8000.00 en vertu de la question ci-dessus soutenant que

Beverley Driver laissØ dans sa succession cette somme de $8000.00 qui

augmentØ son patrimoine

le Juge Choquette concouru dans les vues exprimØes

par le Juge Casey Et le jugement de la Cour contient

un considØrant leffet que la reclamation des hØritiers pour

la perte de la vie de la victime ne faisait pas partie du

patrimoine de cette derniŁre Ii se lit ainsi

CONSIDERANT que Ia somme de $8000.00 rØclamØe par les hØritiers

leur ØtØ accordØe sans droit

Je maccorde avec le Juge en chef Galipeault et je

crois de plus que dans notre jurisprudence et dans les Øcrits

de certains de nos auteurs des expressions imprØcises ont ØtØ

employees et quune certaine confusion existe entre les mots

Que Q.B 351
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àbrŁgement de la vie et perte de la vie Les deux

cependant ne produisent pas les mŒmes consequences DRIVER

etal
legales

Je comprends trŁs bien et ceci ne peut Œtre sØrieusement Coc-oLA

contestØ quune personne victime dun accident ait une
Taschereau

reclamation en justice lorsque sa condition fait naItre la

triste perspective davoir devant elle une vie abrØgØe de

trainer une existence miserable remplie dinfirmitØs de

douleurs physiques et dangoisse et dinquiØtudes morales

Cestsur cela que peut et doit reposer si la preuve le justifie

une reclamation en dommages comme celle qui est soumise

notre consideration car alors un droit appreciable en

argent pris naissance et fait partie du patrimoine de la

victime suivant les dispositions de lart 607 du Code Civil

Personne ne peut Œtre lauteur de pareilles infortunes

sans Œtre tenu de payer une compensation proportionnØe au

tort qui etC cause par sa propre negligence Cette source de

dommages cependant ne doit pas Œtre confondue avec le

Solatium Doloris qui serait une compensation pØcuniaire

pour la dØtresse morale ou la douleur ØprouvØe par une

personne pour la perte dun Œtre cher Un tel recours nexiste

pas dans notre droit

Mais si la douleur physique labrŁgement de la vie et

lanxiØtØ qui en rØsulte constituent un sØrieux ØlØment de

dommages encore faut-il que la victime en ait ressenti les

effets en son vivant que le droit soit nØ avant sa mort

Je ne crois pas que lon trouve dans la prØsente cause les

ØlØments nØcessaires pour justifier la reclamation des hen-

tiers La victime est dØcddØe presque instantanØment A-t

elle souffert physiquement et moralement A-t-efle ØprouvØ

cette douleur et cette angoisse que je signalais tout lheure

Nous nen savons rien et nous ne savons mŒme pas Si

aprŁs avoir ØtØfrappØe par le camion de lintimØe efle avait

encore sa connaissance lorsque lambulance la conduite

lhôpital

Ii nest pas Ctabli que ces elements essentiels de dom

mages ont jamais fait partie du patrimoine de la victime

et les hØritiers en consequence ne peuvent en Œtre investis

Ii rØsulterait donc comme le dit le Juge en chef Galipeault

une reclamation que veulent exercer les hØritiers pour la

perte de la vie de Beverley Driver Je suis clairement



208 SUPREME COURT OF CANADA

1960 dopinion que la victime na jamais ØtØ titulaire de ce droit

DElVER qui na pas Pu Œtre transmis Elle ne pouvait sürement pas
etal

poursuivre pour la perte de sa propre vie

Coc-CoLA Mignault vol 379 partage ces vues et sexprime

ainsi
Taschereau

Le recours en dommages-interets dans le cas de deces de la rnctzme ne

fait pas partie de sa succession et ii ne peut Œtre eaurce par les heritiers de

la victime par exemple ses frŁres et surs ii ne peut Œtre exercØ que par

ies parents indiquŒs larticle 1056 du code civil de leur chef personnel

pour le tort quils Øprouvent

Dans une cause de C.P.R Robinson1 les remarques du

Juge Taschereau la page 321 sont trŁs au point et elles ont

ØtØ approuvØes par Ritchie C.J et par MM les Juges

Gwynne et Patterson Ii disait ceci

Of course her action that is the widows was not transmitted to her

by the deceased He never had an action for damages resulting from his

own death And her action is different in this that she claims the damages

resulting from his death whilst he would have claimed the damages result

ing from the injury to himself in other words he would have claimed his

damages whilst she claims her own damages

Ii est vrai que ce jugement de Robinson .supra ØtØ

modiflØ par le ComitØ judiciaire2 mais lappel fut maintenu

sur des points diffØrents de sorte que lopinion de notre Cour

sur cette question demeure definitive

Dans leur factum et largument les appelants ont cite

de nombreuses autoritØs anglaises mais je ne crois pas

quelles puissent nous Øclairer Elles ne servent quà

dØmontrer les hesitations jurisprudentielles en Angleterre et

dans les autres pays mais quiont ØtØfinalement dØterminØes

par des lois spØciales Comme mon coflŁgue le Juge Cart

wright je crois quelles ne peuvent her les tribunaux de la

province de QuØbec on 11 existe un systŁme de droit complet

par lui-mŒmeDesrosiers The King3

Ii rØsulte donc que dans la prØsente cause les hØritiers ne

peuvent rØclamer Je maccorde cependant avec le juge au

procŁs et la Cour du banc de ha reine qui ont maintenu

quen leur qualitØ de pŁre et mere les appelants pouvaient

exercer une reclamation sous lart 1056 du Code Civil non

pas comme hØritiers dun droit faisant partie du patrimoine

de la dØfunte mais pour les dommages qui leur ont ØtØ

11891 19 S.C.R 292 at 321 AC 481

31920 60 S.C.R 105 at 126 55 D.L.R 120
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causes personnellernent La Cour du bane cle la reine sub- 1960

stantiellement rØduit le montant qui avait ØtØ accordØ par DRiVER

le jury et je crois quelle eu raison de le faire Ce montant
etal

Øtait exagØrØ disproportionnØ aux dommages subis par les CoCoLA
parents de Beverley Driver et le montant de $1000 accordØ

au pŁre et $1000 la mere plus les frais funØraires est uneTe1L
ample compensation pour le dommage subi

Comme on la dit dØjà ii est difficile dapprØcier les dom

mages qui rØsultent aux parents de la perte de la vie dun

enfant Mais la jurisprudence veut quaucun solatium

doloris ne soit accordØ Daly McFarlane Town of Mont

real West Hough2 Bouchard Gauthier3

Les dommages doivent nØcessairement Œtre susceptibles

dune evaluation pØcuniaire Toute appreciation mathØmati

que est impossible mais doivent Œtre accordØs les frais

funØraires et une compensation raisonnable pour la perte de

soutien et des espØrances de bØnØfices futurs que les parents

pouvaient attendre de leur enfant dØcØdØe De plus comme

la bien dit le Juge Dorion dans la cause de Hunter

Gin gras4

Peut-Œtre faudrait-il admettre comme base de dommages la perturba

tion apportØe dans la vie dun pŁre de famille par la mort dun enfant Ia

perte de lune de ces joies du foyer et dune part du bonheur qui con

stituent la recompense des sacrifices que coflte lØducation dun enfaut

Le difficile est de fixer un chiffre qui ne soit pas dØrisoire pour pareille

compensation et qui ne soit pas trop Ølev pour des accidents oü la fragilitØ

humaine tant de part et doü toute idØe de vindicte doit Œtre bannie

Si lon sen tient la perte purement pØcuniaire ii est bien difficile

dØvaluer en chiffres lespoir des parents quune enfant de neuf ans leur

rendra plus tard de services Ne vaut-il pas mieux revenir lancienne

jurisprudence et considØrer quun enf ant qui cet fige cofttØ taut de

soins reprØsente un actif un appui moral dont la perte nest pas sans

influence sur Ia sante le courage ou lactivitØ de ceux qui lont subie

Dans la mŒmecause le Juge Martin sexprime ainsi

It is manifestly difficult to arrive at an exact conclusion in valuing

this asset One can imagine cases where many contingencies might arise

where the child would be of little or financial benefit and perhaps

become liability to be sustained by the parent but we have to appreciate

these matters in the ordinary run of human lives and should say having

regard to the circumstances of this case that sum of $500.00 over and

above the amount awarded by the judgment appealed from would be fair

1933 55 Que K.B 230 S.C.R 113 D.L.R 52

191l 17 R.L 244 41921 33 Que K.B 403 at 415

91993-64
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1960 and just compensation and would maintain the appeal and increase the

Diuvn
condemnation by that sum with costs against the respondent here and

et at
below

Cot-CoLA Une nombreuse jurisprudence ØtØ citØe portant sur le

montant de dommages qui doit Œtre accordØ aux parents
TaschereauJ

pour la perte un enfant Malgr-e qu ii agisse de cas isoles

ii rØsulte de tous ces jugements quil faut bien se garder

daccorder des montants exagØrØsJe dois done conclure que

le pŁre et la mere pouvaient rØclamer en vertu de lart 1056

C.C mais que pas plus que leurs enfants us ne pouvaient

rØclamer comme hØritiers Je suis aussi dopinion que le

montant accordØ aux parents par la Cour du bane de la

reine est raisonnable

Lappel doit done Œtre rejetØ avec dØpens si rØclamØs

mais avec une lØgŁre modification eest que loption

accordØe aux demandeurs de choisir entre un nouveau procŁs

ou daecepter la somme de $2487 devra Œtre exercØe non

pas dans les trente jours depuis la date du jugement de la

Cour du bane de la reine mais dans les soixante jours de la

date oui le present jugement est rendu

CARTWRIGHP dissenting in part The relevant facts

and the questions raised on this appeal are set out in the

reasons of my brother Taschereau wish to add only one

observation as to the facts that is as to the length of time

that Beverley Driver survived the happening of the accident

In the factum of the appellants it is stated that she was

taken to three different hospitals in an endeavour to save

her life nevertheless she died later in the same day In

the factum of the respondent it is said Beverley Driver

died few hours after the accident

As to the claim of the parents of Beverley for damages

pursuant to art 1056 of the Civil Code for the reasons given

by my brother Taschereau agree with his conclusion that

we ought not to interfere with the judgment of the Court

of Queens Bench1 on this branch of the case

The remaining issue arises out of the answer of the jury

to the seventh question submitted to them which was

Did Beverley Driver suffer any damages for the shortening of her

lif expectancy and in the affirmative state at what amount you assess

these damages

Que Q.B 313
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To this the jury answered Yes and assessed the damages

at $8000 The learned trial judge in affirming the verdict DR9R

of the jury dealt with this item as follows
eta

COCA-COLA
There remains the last item of $8000.00 determined by the jurors as LTn

the amount of damages suffered by Beverley Driver for the shortening

of her life expectancy to which amount the Plaintiffs would be entitled as Cartwright

her heirs at law C.C Article 626

During the course of this trial the undersigned considered and still

considers that he is bound by the decisions of the Court of Queens Bench

sitting in Appeal in the cases of Green it Elmhurst Dairy reported at 1953

Q.B 85 and Levesque Malinosky 1956 Q.B 351 in which cases it

was decided that damages for pain and suffering and for loss of enjoyment
of life or shortening of life expectancy resulting from bodily injuries gave

right of action to the victim which right was transmissible to its heirs

and that this right was separate and distinct from that which could be

exercised under Article 1056 of the Civil Code

Applying the law as thus determined the sum of $8000.00 found by
the jurors as damages suffered by the victim then aged eight years for

the loss of all the years of life ahead of her should be allotted to her heirs

in proportion to their respective rights

The members of the Court of Queens Bench were

unanimous in reversing the judgment of the learned trial

judge on this item which is dealt with in the formal judg
ment in the following terms

CONSIDERANT quen PespŁce les demandeurs nont aucun recours

en droit comnie hiritiers de Beverley Driver la perte de vie de cette

derniŁre nayant en rien accru son patrimoine ou sa succession de sorte

que du chef de son dØcŁs elle na pu rien transmettre ses hØritiers

CONSIDERANT
que la somme de $5000.00 rØclamØe par les hØritiers

leur ØtØ accordØe sans droit

The primary questions of law raised by these conflicting

views are whether by the law of Quebec the victim of

delict or quasi-delict has right of action for damages for

the prospective shortening of his own life due to the fault

of the defendant and ii if so whether the heirs of the

victim who dies before action brought can assert that right

of action pursuant to art 607 of the Civil Code

While do not rest my opinion on any supposed admis
sion made by counsel did understand counsel for the

respondent to take the position that if contrary to his

submission the victim had such right of action that right

could be exercised by his heirs and that he disclaimed any

suggestion that the maxim actio personalis moritur cum

persona was applicable
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1960 We had the assistance not only of full and able argument

DRIVER but of elaborate factums consideration of these and of

the authorities referred to has brought me to the conclusion

Coc-CoLA that the learned trial judge was right in his view that these

questions of law were decided by the Court of Queens Bench
CartwrightJ

in Green Elmhurst Dairy Ltd.1 and in LØvesque

Malinosky2 am further of opinion that the judgments in

those two cases correctly state the law

In Green Elmhurst Dairy Ltd the plaintiffs mother

who was 67 years of age suffered bodily injuries on Octo

ber 1950 caused as it was claimed by the fault of the

defendant as result of which she died three days later

The plaintiffs as the heirs of their mother brought action

for damages and in their declaration claimed inter alia

$500 for pain and suffering endured by the deceased and

$3500 for the shortening of her life expectancy Batshaw

maintaining partial inscription in law struck from the

claim these two figures and the paragraphs on which they

were based The Court of Queens Bench in unanimous

judgment allowed the appeal of the plaintiffs and restored

the two items and the paragraphs on which they were

founded

In the notes of Casey with whom Galipeault C.J

agreed we find the following

At page 87

Paragraphs 10 to 14 contain recital of the facts upon which is based

the assertion that the mother had she sued would have been entitled to

$500 for pain and suffering and $3500 for the shortening of her life

expectancy As the learned trial 3udge struck these two figures from the

claim he was obliged to strike the paragraphs upon which they were based

At pages 88 and 89

In disposing of this appeal one must bear in mind that plaintiffs have

invoked in one suit at least two separate rights of action as descendant

relations of the victim they claim under C.C 1056 the items mentioned

in par 85 in addition as legal heirs under CC 607 they exercise the

right of action which their mother could have exercised during her lifetime

i.e the right to claim from defendants the sum of $500 and $3500 men
tioned in paragraphs 15c and 15d

Defendants object to the latter claim urging in substance that it is

purely personal to the deceased and could not have been transmitted to

her legal heirs and that in claiming under CC 1056 as well as under

cc 607 plaintiffs were asking for the same damages as is stated in the

defendants factum

Que Q.B 85 Que Q.B 351
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There is no doubt that the claim for the items of pain and suffering 1960

and loss of life expectancy were personal to the victim It may even be
DRIVER

said that they were exclusively attached to the person within the meaning al
of CC 1031 and that the right to claim for these damages could not have

been exercised by her creditors But this does not mean that they were C0cAC0LA

not transmissible

The learned judge proceeded to refer to number of decided
Cart ht

cases and continued at page 90
We must start with the premise that the generality of CC 607

couched as it is in the widest terms is restricted only when we find the

victim in possession of rights of action which by their very nature are

incapable of being transmitted The only rights of action not transmitted

under 607 are the ones which cannot possibly survive the person who

possessed or enjoyed them

At pages 90 and 91
It is well established that the victim of the accident may claim com

pensation for pain and suffering and for the loss of enjoyment of life

whenever these heads of damages arise as consequence of the bodily

injuries which he has suffered This type of damage is generally referred

to as moral as opposed to material of which examples would be loss

of earning power or loss of particular profit or gain It is accepted that the

right of the victim to claim for these material damages is transmissible

It is only with respect to the moral damages that we find differences of

opinion based on distinctions of which Demolombe at least was unaware

The learned Judge continued with careful review of the

statements of number of authors and as result expressed

the following conclusion at page 94
On the whole am unable to find any authority for excluding from

the operation of CC 607 the right of action possessed by plaintiffs mother

and which they are now attempting to enforce can find no reason for

saying that while we must admit the transmissibility of the right to claim

for the material damages arising out of bodily injuries we must deny this

character to the right to claim for those called moral In
consequence

would accept as applicable and in so far as heirs arc concerned as an

accurate statement of our law the following passage taken from par 1902

Mazeaud
Aucune raison de principe ne soppose Ia transmissibilitØ de

laction en responsabilitØ Rien dans la nature gØntrale de cette action

ne lempŒehe de se transmettre comme se transmettent en principe

toutes les actions dans notre droit Laction est un dlØment du patri

moine de son titulaire transmissible comme ics autres ØlØments

On peut nlors poser en rŁglc gØndrale que laction en responsabilitØ

qui appartient Ia victime peut passer ses ayants cause quelle

peut Œtre ainsi exercØc par ses hØritiers ou par ses crØanciers on par

un cessionnaire

For these reasons arrive at the conclusion that the right of action

possessed by the plaintiffs mother is not excluded from the rule of C.C 607
That being so they can claim what she could have claimed and would

set aside the judgment quo to restore to plaintiffs declaration certain

paragraphs and to restore to the conclusion par as originally drawn



214 SUPREME COURT OF CANADA

Every judgment must of course be read in the light of

DElVER the subject-matter with which the Court was occupied and
etal

in all that is quoted above Casey was dealing with the

COCjCOLA question whether the claimsby the heirs of the deceased for

damages for pain and suffering suffered by her and for the

Cartwright
shortening of her life expectancy were maintainable in law

St Jacques agreeing in the result dealt mainly with

the question whether rights conferred by art 1053 could be

asserted in one action with those conferred by art 1056 and

concluded that they could

Stuart McDougall agreed with both St Jacques and

Casey

Rinfret agreed with both St Jacques and Casey

and said at page 98
Jai eu lavantage de lire les notes de mes collŁgues les hon juges

St-Jacques et Casey elles satisfont mon sens de justice et dØquitØ la

conclusion laquelle us en arrivent fait disparaItre une anomalie qui ma
toujours frappØ en vertu de laquelle lauteur dun dØlit ou dun quasi

dØlit sen tirait meilleur compte si la victime dØcØdait par suite dun

accident au lieu dØtre simplement blessØe

Je ne vois pas la nØcessitØ dØcrire des notes additionnelles celles de

lhon juge Casey repassent de façon complete et coordonnØe la juris

prudence et la doctrine sur le point en litige et je ne ferais que rØpØter la

distinction quil soumet Ia suite de Mazeaud entre Ia reparation dun

prejudice moral dun côtØ et la reparation dun prejudice corporel qui

liii peut Œtre dordre materiel ou dordre moralces derniers Øtant trans

missibles tandis que les autres ne le sont pas

It appears to me that the judgment of the Court of

Queens Bench in the case at bar brings back the very

anomaly the disappearance of which was approved by

Rinfret in the passage last quoted

In Levesque Malinosky the facts were similar to those

in Green Elmhurst The plaintiffs father aged seventy-

six years was struck by taxi belonging to the defendant

and died four days later The plaintiff as sole testamentary

heir brought an action claiming inter alia the following

items of damages
Pain and suffering endured by the father from the date of

the accident to the date of death 1000

Shortening of fathers life 5000

Fathers loss of annual revenue of $8500 during 9.1 years of

normal life expectancy 77208

Plaintiffs loss of an annual revenue of $5000 for 9.1 years

on professional work which he would have received from

clients referred to him by his late father if the latter had

lived out its normal life expectancy 45000
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On partial inscription in law the Superior Court struck

out all four of these items The Court of Queens Bench DRIVER

allowed the plaintiffs appeal in part and restored items ea
and The formal judgment of the majority as to these C0rC0LA
items reads as follows

Cartwright
Considering that the victim had claim for the pain and suffering he

endured from the date of the accident to the date of his death and that

this claim was transmissible to his heir so that item should not have

been struck out

Considering that on the same basis the victims claim for shortening
of life was also transmissible to his heir and that item should not have

been struck out

and that of Bisonnette as follows

ConsidØrant que de labrØgement de la vie nalt un droit susceptible de

compensation pØcuniaire que la victime peut rØclamer lauteur du dØlit

droit qui est un bien patrimonial que recueille lhØritier continuateur de

la personne du de cujus

As to the items and the members of the Court
Bissonnette Hyde and Owen JJ were unanimous

At pages 363 and 364 Owen says

It must be kept in mind that the basis of claims by the heir or legatee

such as we are now considering is the damages suffered during his lifetime

by the de cujus not the damages suffered subsequently by the heir or

legatee Under Quebec law the heir or legatee is not entitled to claim any
damages he suffers personally as result of the death of the de cujus
unless he falls within the list of persons contained in art 1056 C.C

In the circumstances and after much hesitation have come to the

conclusion that the best practical solution is to lay down the general rule

that the right which the de cuing had prior to his death to claim damages

resulting from an offence or quasi-offence including all items which are

properly part of such claims is transmissible in fob by succession

Accordingly am of the opinion that the late Victor LØvesque father

of the plaintiff at the time of his death as the result of the alleged offence

or quasi-offence had the right to claim from defendants damages for

pain and suffering shortening of life loss of earnings which
he suffered from the date of the accident to the date of his death that he
had not waived this right that the right to claim each of these items was
transmissible and that as universal legatee plaintiff is entitled to claim

these three items from defendants

It will be observed that the last paragraph quoted is

clear decision on two points that the deceased at the

time of his death had the right to claim damages for shorten

ing of life and ii that such right was transmissible If that

decision is correct it is decisive of the question which am
now considering With the greatest respect am unable to
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1960 find in the reasons of the Court of Queens Bench in the

DRIvER case at bar sufficient ground for rejecting the decision in

etal
Levesque Malinosky

Coc1oLA The words of art 1053 of the Civil Code are wide enough

Cartwright
to embrace all damage caused to another by the fault of

the defendant It appears to me that the infliction of phys

ical injury which cuts short the period during which the

injured person had normal expectation of living reason

ably happy life gives rise to claim for damage which the

injured person can assert This view is think supported

by the authors referred to by counsel for the apellants

refer particularly to Mazeaud Tune TraitØ thorique et

pratique de la responsibilitØ civile et dØlictuelle 5th ed

1956 vol nos 1912 and 1913 and to Planiol et Ripert

Trait4 pratique de droit civil francais 2nd ed 1952 vol

Les Obligations no 658

On this point the underlying principles of the English

common law do not appear to me to differ from those

embodied in art 1053 of the Civil Code In both systems

generally speaking the wrong-doer is liable to the person

whom he has injured for all damages resulting directly from

the injury inflicted The reasoning of the Courts in England

in the cases of Flint Lovell1 Rose Ford2 and Benham

Gambling3 appears to me to support the judgment of the

Court of Queens Bench in Levesque Malinosky refer

to these decisions as did counsel for the appellants not as

precedents binding upon the courts in case arising under

the Civil Code but because of what appears to me to be the

clarity and cogency of their reasoning

The nature of the claim am now considering which in

my opinion Beverley Driver was entitled to assert in her

lifetime was for damages because the fault of the defendant

had deprived her of the reasonable prospect of an uncertain

number of years of life which the evidence as to the circum

stances of her parents and their children permitted the jury

to regard as likely to be on balance happy years To place

any exact pecuniary figure on such deprivation is mani

festly impossible the task of assessment must be left to the

good sense of the jury The damages on this head are not

K.B 354 104 L.J.K.B 199

AC 826 106 L.J.K.B 576 All E.R 359

A.C 157 110 L.J.K.B 49 All ER
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awarded for the mental suffering caused by contemplating

the prospective loss but for the loss of the years of life DRIvER

themselves The numerous uncertainties arising in making

an assessment can not necessitate the injured person going CocCoLA
without remedy

Cartwright

There is think danger of confusing the concept of

damages for shortening of life with that of damages for life

being rendered less enjoyable The latter could be suffered

only while the injured person is alive but the former are

increased rather than diminished by the acceleration of his

death

For the above reasons have reached the conclusion that

Green Elmhurst Dairy and LØvesque Malinosky were

rightly decided and that in the case at bar Beverley Driver

had in her lifetime right of action for damages for the

shortening of her life which was transmissible to her heirs

and would allow the appeal to the extent necessary to give

effect to this view

Having reached this conclusion it would next be neces

sary to consider the arguments of counsel for the respondent

that if his other submissions were rejected the assess

ment of $8000 was excessive and ii there was duplica

tion of damages It might also be desirable to say something

further as to the manner in which the tribunal of fact should

proceed in assessing damages for the shortening of life

However as the majority of this Court are of opinion that

the appeal fails nothing would be gained by my pursuing

these questions further or endeavouring to formulate the

exact terms of the order which think should be made

FAUTEUX Les faits et procedures conduisant cet

appel sont exposØs aux raisons de notre collŁgue le Juge

Taschereau Bref une fillette de huit ans dØcØdait le 19 sep
tembre 1955 ayant ØtØ heurtØe mortellement le mŒmejour

par un camion appartenant lintimØe et conduit par lun

de ses employØs dans lexercice de ses fonctions Par la

suite les parents de la victime ont poursuivi lintimØe en

dommages

La responsabilitØ de lintimØenest plus en question Seuls

deux points ayant trait aux dommages rØclamØs font lobjet

de cet appeL
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1960 Le pŁre et la mere de lenfant ont rØclame en vertu de

DRIVES lart 1056 comme dommages leur resultant du dØcŁs de
etal

leur fihlette un montant de $5000 en compensation de la

COT-CoLA perte dassistance financiŁre des services domestiques et

autres bØnØfices dordre similaire quils pouvaient raison
FauteuxJ

nablement anticiper recevoir de lenfant dans lavenir Le

montant accordØ de ce chef par le jury ØtØ jugØ excessif

par le Juge en chef Galipeault et le Juge Choquette

de la Cour dAppel et en consequence rØduit par jugement

de cette Cour1 la somme totale de $2487 Le montant ainsi

revise reprØsentant dans les circonstances une compensa
tion raisonnable ne saurait ŒtremodiflØ

Le pŁre de lenfant tant personnellement quen sa qualitØ

de tuteur ses dix autres enfants mineurs et son Øpouse

ont aussi en leur qualitØ dhØritiers lØgaux de la jeune vic

time rØclame une somme de $8000 titre de dommages

que lenfant elle-mŒme aurait subis en raison de la perte de

vie devenant ainsi crØanciŁre dun droit laissØ par elle en

son patrimoine

Le savant Juge de la Cour supØrieure se croyant lie par les

decisions rendues par la Cour dAppel dans les causes de

Green Elmhurst Dairy1 et LØvesque Malinosky2 con-

firma la decision du jury accordant de ce chef cette somme

de $8000 La Cour dAppel considØra comme je crois le

Juge de premiere instance que nonobstant la variØtØ des

expressions utilisØes aux procedures pour designer ce chef

de dommages ii sagissait clairement dune indemnitØ

rØclamØe exciusivement pour perte actuelle de la vie la Cour

jugea cependant que la perte de vie nayant per se en rien

accru le patrimoine ou la succession de la fihlette cette

derniŁre ne pouvait rien transmettre de ce chef ses hen-

tiers En consequence elle rejeta comme mal fondØe en droit

cette partie du recours des presents appelants Sur ce second

point la decision de la Cour dAppel est unanime et est je

crois comme dailleurs les motifs sur lesquels elle sappuie

bien fondØe

Sans doute et dans lintervalle de temps füt-ce mŒmeun

seul instant de raison sØcoulant entre le coup mortel et la

mort qui sensuivit on peut dire que la victime ØtØnantie

dun droit la reparation de tout prejudice subi par elle en

Que Q.B 85 Que Q.B 351
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raison du quasi-dØlit commis son endroit Encore faut-il

cependant que le prejudice dont la reparation est demandØe DRIVER

ait ØtØ actuellement souffert et souffert par elle-mŒme Le
etal

prejudice invoquØ au soutien de cette partie de la rØclama-
Coc-CoLA

tion ne satisfait pas ces conditions Ayant decider le

mŒmepoint le tribunal de Toulouse Trib Civ Toulouse
Fauteux

17 avril 1902 1905 2.81 jugØ que si le de cujus avait eu
le temps dintenter laction en dommages-intØrŒts celle-ci

naurait Øvidemment eu pour objet que les dommages
ØprouvØs par le demandeur antØrieurement son dØcŁs et

que ses hØritiers ne sont pas recevables exercer une action

qui na Pu naItre du vivant de celui quils reprØsentent

Des vues diffØrentes sont adoptØes par Mazeaud Respon
sabilitØ dØlictuelle et contractuelle tome 4e Ød au

1912 pp 761 et 762 ol ii declare que la victime du fait de

son dØcŁs Øprouve un dommage qui nest pas postØrieur

cc dØcŁs et quil lui en rØsulte une crØance transmissible

ses hØritiersLe mŒmeauteur traitant au 1923 767 du

droit daction resultant de loutrage la mØmoiredun mort
fait toutefois le raisonnement qui suit

Une fois morte la personne est juridiquement disparue elle est

incapable dŒtre lobjet dun prejudice parce quelle ne peut plus Œtre sujet

de droits ou dobligations Loutrage Ia mØmoire dun mort natteint done

pas le mort lui-mŒmeaucune action en responsabilitØ ne naSt son profit
sea hØritiers pas plus dailleurs que ses crØanciers ne peuvent lexercer en

son nom

En tout respect je dirais quà cette proposition de
Mazeaud voulant que la victime Øprouve du fait de son

dØcŁs un dommage qui nest pas postØrieur cc dØcŁs ii

lieu en raison des motifs sur lesquels elle se fonde de

prØfØrer lopinion contraire exprimØe dans les termes

suivants par Josserand Les Transports deuxiŁme ed
922 975

Les hØritiers du voyageur blessØ et qui nest dØcØdØ quaprŁs coup

peuvent assurØment demander en son lieu et place reparation du prejudice

que lui avaient cause les blessures recues dana cette mesure us se bornent

en effet exercer laction qui appartenait leur auteur et dont le principe

leur ØtØ transmis par voie de dØvolution hØrØditaire avec tous lea autres

ØlØments de son patrimoine Au contraire ils ne pourraient pas au mŒme

titre demander des dommages-intØrts raison du dØcŁs de la victime en

tant quelle viserait ce chef dindemnitØ leur action aurait un prineipe

posthume et ne pourrait done Œtre considØrØe comme ayant pris naissance

dans le patrimoine de leur auteur seule Ia voie de laction directe basØe

sur un prejudice personnellement ØprouvØ leur serait ouverte
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La disparition juridique de la personne se produit

DRIVER linstant prØcis de son dØcŁs et ce mŒmeinstant sØteint

etal
juridiquement la possibilitØ pour elle dacquØrir des droits

CoCj-COLA
ou des obligations Lorsque le prejudice pour lequel

lindemnitØ est recherchØe en lespŁce sest rØalisØ aucun

Fauteux droit ne pouvait dØsormais souvrir au profit de la victime

qui avait cessØ de vivre la naissance d.un droit daction

pour rØclamer de ce chef Øtait des lors devenue juridique

ment impossible

Comme mon collŁgue le Juge Taschereau et les mem
bres de la Cour dAppel je suis davis que la perte de vie de

la fihlette nayant en nell accru son patrimoine ou sa succes

sion elle na pu de ce chef transmettre aucun droit ses

hØritiers

Je disposerais de lappel tel que le propose le Juge

Taschereau

ABBOTF am in agreement with the reasons and con

clusions of my brother Taschereau which have had the

advantage of reading and have little to add

In his factum and at the hearing before us counsel for

appellant made extensive reference to English decisions all

of which have examined have reached the conclusion

however that these decisions can be of no assistance in this

case which must be determined according to the principles

enunciated in the Civil Code and the jurisprudence applying

those principles

person injured as result of the commission of delict

or quasi-delict acquires of course as of that moment against

the author of his misfortune claim in damages for the

loss sustained by him inter alia by reason of pain and

suffering ii loss of enjoyment of life and iii loss of

future earnings If the injured person dies either as result

of his injuries or for some other cause before having

received compensation for such loss his claimarising

under art 1053 C.C.forms part of his patrimoine and is

transmitted to his heirs legal or testamentary That proposi

tion of law was in effect conceded by counsel for respondent

both in his factum and on the argument before us

Whether claim be described as one for deprivation of

life shortened life expectancy loss of life expectancy

shortening of life or other like terms share the view
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expressed by Mr Justice Casey that such claim is in

reality one for estimated loss of future earnings and of DRIVER

enjoyment of life Since any claim for such loss is one for
etal

unliquidated damages the Court in appreciating and COrC0LA
liquidating the amount thereof must limit such damages to

those actually sustained by the deceased from the date of
Abbott

injury to the date of death It is this amount alone which

the heirs of the deceased qua heirs are entitled to claim and

receive

As my brother Taschereau has pointed out any claim for

damages resulting from the premature death of the injured

person can arise only under the provisions of art 1056 C.C
and be exercised only by the persons specified in that article

would dismiss the appeal with costs

Appeal dismissed with costs CARTWRIGHT dissenting

in part

Attorney for the plaintiffs appellants Franklin

Montreal

Attorneys for the defendant respondent Hugessen

Macklaier ChisholmSmith Davis Montreal


