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The parties as shareholders of the mise-en-cause company entered into an 1960

agreement to acquire control of the companys shares Each party RINGUET
undertook inter alia to vote for their election to the board of

et at

directors to ensure the election of the defendant as president

of the defendant as vice-president and general manager and of the
BEROEHON

plaintiff as secretary-treasurer and assistant general manager to

vote unanimously at all meetings of the company The agreement

further provided that on breach of it by one of the parties his shares

were to be transferred to the others in equal parts When the plaintiff

was subsequently excluded from the management of the company he

sued for breach of contract The sole defence was that the contract

was contrary to public order The trial judge dismissed the action

The judgment was reversed by the Court of Appeal

Held Taschereau and Fauteux JJ dissenting The appeal should be

dismissed.

Per Abbott Judson and Ritchie JJ The agreement did not tie the hands

of the parties in their capacity as directors so as to contravene any of

the provisions of the Quebec Companies Act It was no more than an

agreement among shareholders owning or proposing to own the major

ity of the issue shares to unite upon course of policy or action and

upon officers whom they would elect There was nothing illegal or

contrary to public order It was well-known normal and legal

contract frequently encountered in current practice The clause specify

ing unanimity in voting had no reference to directors meetings but

to shareholders meetings No question of public order arose in private

arrangement of that kind

Per Taschereau and Fauteux JJ dissenting The requirement of the agree
ment to vote unanimously applied to directors meetings as well as to

shareholders meetings Such binding of the parties in their capacities

as directors was contrary to their duties as directors It was contrary

to the fiduciary relationship which directors have towards company
and which requires them to give their entire ability to the best interests

of the company and its shareholders This abdication of duties rendered

the agreement invalid and since the clause requiring the unanimous

vote was not severable the penalty was not enforceable

APPEAL from judgment of the Court of Queens Bench

Appeal Side Province of Quebec1 reversing judgment of

Lajoie Appeal dismissed Taschereau and Pauteux JJ

dissenting

Crete and Levee que for the defendants appellants

Geoffriom and Geoff non for the plaintiff

respondent

The judgment of Taschereau and Fauteux JJ was

delivered by

FAUTEUX dissenting Les appelants se pourvoient

lencontre dune decision majoritaire de la Cour dAppel
maintenant contrairement au jugement de la our

supØrieure qui lavait rejetØe laction intentiØe contre eux

par lintimØBergeron

Que Q.B 222
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Cette action repose sur un contrat notariØ signØ le aoüt

RINOtJET 1949 par les appelants et lintimØ La question en litige est

comme ii appert ci-aprŁs une pure question de droit

BERGERON touchant la lØgalitØ de ce contrat dont la validitØ est niØe

Fauteux par les appelants et affirmØe par lintimØ

la date de cette convention Ringuet Bergeron et Page

dØtenaient avec quatre autres actionnaires tous les sept

dans une Øgale proportion tout le capital-action Ømis de la

St Maurice Knitting Mills Limited compagnie incorporØe

par lettres patentes le 30 janvier 1947 sous le rØgime de la

premiere partie de la Loi des compagnies de QuØbec

DØsireux de sassurer le contrôle de lentreprise de cette

compagnie les appelants et lintimØprenaient les uns envers

les autres dans ce contrat divers engagements destinØs

cette fin Cet ainsi que chacune des parties la convention

sengageait particuliŁrement ne pas disposer de ses actions

sans le consentement de chacune des autres parties

acheter en parts Øgales les actions qui pouvaient Œtreoff ertes

par leurs hØritiers respectifs ou par les autres actionnaires

voter leurs actions pour leur election au conseil dadminis

tration assurer en permanence lØlection de Ringuet

comme PrØsident Page comme Vice-PrØsident et GØrant

GØnØralet lintimØcomme SecrØtaire-TrØsorier et Assistant

GØrant-GØnØral voter pour assurer des salaires deter

mines chacune des parties au contrat ne pas demander

la modification de la prØsente convention ni lattaquer en

justice ou autrement sans le consentement unanime des deux

autres parties contractantes voter unanimement sur tout

objet nØcessitant un vote toutes assemblØes de la corn

pagnie clause 11 et accepter comme sanction de toute

violation du contrat la perte de ses actions au bØnØfice des

deux autres parties contractantes clause 12
Ii convient de citer au texte les clauses 11 et 12 dont les

dispositions sont particuliŁrement invoquØes au soutien de

la proposition dinvaliditØ du contrat

11 Dans toutes assemblØes de ladite compagnie lea parties aux prØ

sentes sengagent et sobligent voter unanimement sur tout objet qui

nØcessite un vote

Aucune des parties aux prØsentes ne pourra diffØrer dopinion avec ses

co-parties contractantes en ce qui concerne le vote Le vote prØpondØrant du

PrØsident devra touj ours Œtre en faveur des deux parties contractantes

12 Si une des parties ne se conforme la prØsente convention ses

actions seront cØdØes et transportØes aux deiix autres parties contractantes

en parts Øgales et ce gratuitement
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Telle est Ia sanction de la non execution daucune des clauses de la 1960

prØsente convention par lune des parties contractantes

et at

Dans une seconde convention exØcutØe le fØvrier 1950
BEROERON

par les appelants lintime et le mis-en-cause Jean ii fut

pourvu ladmission de Jean dans le groupe formØ par les

appelants et lintimó pour le contrôle de la compagnie

lacquisition des actions dun autre actionnaire et lengage

ment assurant les salaires fixes la premiere convention

fut rØitØrØ Cette seconde convention laisse subsister la

premiere qui seule contient la clause pØnale dont lapplica

tion est rØclamØepar la prØsente action

De la date du contrat en litige soit du aoiit 1949 1952

les parties ce contrat en observŁrent les termes Mais en

juin 1952 les appelants des assemblØes du conseil

dadministration et des actionnaires cessŁrent au mØpris

de leurs engagements dassurer lØlection de lintirnØ au

bureau de direction dassurer sa nomination au poste de

secrØtaire-trØsorier et dassistant gØrant-gØnØral et de lui

voter le salaire convenu Cest alors que Bergeron pour
suivit les appelants et invoquant ces violations du contrat

du aoüt 1949 demanda lapplication de la sanction prØvue

larticle 12 soit le transfert son bØnØfice de toutes les

actions dØtenues par Ringuet et Page

Jean et la compagnie furent mis-en-cause pour quils

puissent prendre connaissance du jugement intervenir et

sy conformer

Les faits allØguØs au soutien de cette action sont admis

par les dØfendeurs appelants qui plaident en droit im
validitØ de la convention

La Cour supØrieure rejeta laction pour un motif auquel

ii ny pas lieu de sarrŒter Outre davoir ØtØ ØcartØ par la

Cour dAppel ii ØtØabandonnØ par les appelants

En appel le Juge en chef Galipeault interprØta

lobligation de voter unanimement contenue en la clause 11

comme ne sappiiquant quaux assemblØes dactionnaires

et non ceiles des directeurs Par inadvertance ii considØra

Ce qui nest pas soit dit en toute dØfØrenceque les par

ties la seconde convention constituaient la date dicelle

tous et les seuls actionnaires de la compagnie Avec ces vues

ii conciut la validitØ de cette clause et partan du contrat
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1960 MM les Juges Pratte et Owen adoptant une interprØta

RINGUET tion diffØrente de cette clause dØclarŁrent que lobligation
eta touchant la solidaritØ du vote sappliquait aussi bien aux

BERGERON assembiØes des directeurs quaux assemblØes des action

Fauteux naires Partant de cette interpretation le Juge Pratte

jugea la clause contraire lordre public et la considØrant

comme lune des conditions essentielles lassentiment

donnØ par les parties au contrat il conclut que cette stipula

tion viciait la convention mŒmeen laquelle elle se trouvait

le Juge Owen dautre part indiqua quil inclinait par

tager lopinion de son collŁgue sur linvaliditØ de la clause

en question mais Øtant davis quil sagit là dune clause

accssoire et non essØntielle ii ne crut pas nØcessaire de

determiner la question de validitØ Pour ces motifs ii con

clut avec le Juge en chef au maintien du contrat et de

laction

Je crois que les conclusions auxquelles le Juge Pratte

est arrivØ sur linterprØtation linsØparabilitØ et linvaliditØ

de la clause 11 sont bien fondØes

Interpretation Ii se peut quen soi isolØe du texte de la

convention et considØrØe exciusivement au regard de la Loi

des compagnies lexpression Dans toutes assemblØes de

ladite compagnie. apparaissant au debut de la clause 11

puisse sinterprØter comme nembrassant que les assemblØes

dactionnaires Là nest pas la question Ii faut donner

cette expression un sens conforme lintention des parties

au contrat oi elle se trouve Et pour ce il faut tenir compte

des rŁgles diriterprØtation et particuliŁrement de celle

ØdictØe lart 1018 C.C voulant que les clauses dun con

trat sinterprŁtent les unes par les autres en donnant

chacune le sens qui rØsulte de lacte entier Les parties ont

voulu assurer leur election comme officiers de la compagnie

aussi bien que le traitement se rattachant ces fonctions

Cette intention ne pouvait ŒtrerØalisØe que par les decisions

du conseil dadministration Aussi bien pour donner effet

leur volontØ elles ont stipulØ lunanimitØ du vote dans

toutes les assemblØes de ladite compagnie cest-à-dire dans

les assemblØes du conseil dadministration comme dans les

assemblØes des actionnaires

InsØparabilitØ De lä lecture du contrat ii apparaIt Øgale

ment que chacune des parties voulu se garantir contre

toute contingence de nature empŒcher la rØalisation de
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lintention commune et adopter les mesures les plus efficaces

pour assurer le respect integral des engagements pris cette RINGUET

fin Comme dit le Juge Pratte cette clause ne peut Œtre eta

considØrØe comme une clause purement accessoire et nayant
BERGERON

jouØ aucun role determinant dans la conclusion du contrat Fauteux

InvaliditØ Cest au regard du contrat lui-mŒme et de la

situation existant la date de son execution que cette ques

tion doit Œtre considØrØe Si la convention Øtait alors

invalide elle na Pu Œtre subsØquemment validØe par

suite dØvØnementssubsØquents Suivant la situation alors

existante ii avait la date de ce contrat sept actionnaires

dans la compagnie chacun comme dØjà indiquØ dØtenant

un nombre Øgal dactions et tous Øtant eligibles en droit et

susceptibles dŒtreØlus en fait au conseil dadministration

Les questions qui se posent sont de savoir si dans de telles

circonstances les parties au contrat pouvaient comme elles

lont fait comme directeurs sengager davance aveuglØ

ment etpour toujours sous la sanction dune peine extreme

ment sØvŁre ne prendre que des decisions agrØables leurs

co-contractants et renoncer pour toujours moms que

ceux-ci ne soient daccord avec elles partager lopinion

dun autre directeur de la compagnie mŒme sil leur

apparaissait que le bien de Ta compagnie exigeait quelles le

fissent Avaient-elles le droit dainsi irrØvocablement aliØner

la libertØ de choisir sans con trevØnir leurs devoirs comme

directeurs la lettre ou du moms lesprit de la Loi des

compagnies

Sur la nature des devoirs dun directeur de compagnie ii

paralt suffisant de rØfØrer la description quen donne

Wegenast 1931 The Law of Canadian Companies et

Masten Fraser Company Law of Canada 4th ed Le

premier aux pages 364 et 365 sen exprime comme suit

The simplest accurate description of the relationship of director is to

call it fiduciary relationship that is to say relationship requiring the

exercise of fidelity having in view the purpose for which directors are

appointed as well as the statutory provisions under which the appoint

ment is made

Et ii ajoute la page 366

This then is what is meant when the directors are spoken of as

trustees The various powers committed to them as directors are held by

them in trust to be used not for the benefit or aggrandisement of the

directors as individuals but in good faith for the company as whole
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Dans le second on peut lire la page 580

RINcuEr It is directors duty to give his whole abiity business knowledge

exertion and attention to the best interests of the shareholders who have

BEROERON placed him in that position Re Iron Clay Brick Mf Co 1889 19 O.R

113 123 Directors by reason of their fiduciary obligations in the exercise

Fauteux
of their powers are bound to act with the utmost good faith for the

benefit of the company The Sun Trust Company Ltd Begin 1937
S.C.R 305 at 307

Dans Motherwell hoof1 la Cour Supreme dAlberta

eut considØrer la validitØ dune convention faite par deux

directeurs aux termes de laquelle us avaient dans une

clause convenu quau cas de leur dØsaccord sur toute ques

tion soulevØe au conseil dadministration le conflit serait

soumis aux decisions dun arbitre et quils voteraient con

formØment ces decisions Dans une autre clause de la

convention us se sont engages comme directeurs se

nommer lun comme PrØsident de la compagnie et lautre

comme GØrant de la compagnie Sur la validitØ de la

premiere et de la deuxiŁme de ces clauses le Juge

Clinton Ford exprima les vues suivantes aux pages 818

et 819

In my opinion this contravenes 92 of the Dominion Companies Act

1934 which empowers the directors to administer the affairs of the com

pany in all things and to make or cause to be made for the company any

description of contract which the company may by law enter into The

discretion of the directors to act in the administration of the affairs of

the company is fettered by the agreement and in so far as it does so it

cannot .b.e valid The attempt to bindthe directors in their decision as to

whom to appoint as president or manager or otherwise is also in my

opinion invalid as contrary to the provisions of the section above referred

to and also to 90d of the Act

Les prescriptions de lart 80 de la Loi des compagnies de

QuØbec applicables la compagnie mise-en-cause sup

portent je crois la proposition dinvaliditØ dune clause

telle que la clause 11 ayant pour effet dobliger en certaines

circonstances lune des parties contractantes virtuelle

ment abdiquer ses pouvoirs vis-à-vis la compagnie au

bØnØfice de ses co-contractants Larticle 80 de la premiere

partie de la Loi des compagnies de QuØbec Ødicte que

80 Les affaires de Ia compagnie sont administrØes par un bureau de

direction compose dau moms trois membres

Sf1949 4D.L.R 812
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Le rŁglement des rŁglements de la compagnie Ødicte

que RINGUET
et al

BY-LAW NO DIRECTORS
BEROERON

The affairs of the company shall be managed by Board of seven Fauteux
directors of whom four shall form quorum

De telles dispositions ont un caractŁre impØratif et pro
hibitif Dans In Re Alma Spinning Company Jessel M.R
eut determiner leffet dune semblable disposition et

lopinion laquelle ii sest arrŒtØest exprirnØe comme suit

aux pages 685-686

The words of the 35th article of association are these The business

of the company shall be conducted by not less than five nor more than

seven directors Very simple words If there were no interpretation of

them should hold them as equivalent to saying there shall never be

less than five nor more than seven directors The words no doubt are
the business of the company shall be conducted but they are meant
to point out what the number of directors of the company shall benot
merely by whom the business of the company shall be conducted It was

so decided in Kirk Bell 16 Q.B 590 where the words were practically

the same as we have here and therefore if wanted decision in point
there it is The words there wereinstead of the business of the company
shall be conducted bythe management of the affairs of the company
shall be entrusted to which of course is the same thing not less than

five nor more than seven directors and it was held that there must be

at least five directors agree that that is the fair meaning of the clause

Now comes the question that being the proper meaning of the clause
is it to be treated as directory only or as obligatory If there were no
decision should have said on principle that it could not be merely direc

toryit is negative and an affirmative The shareholders have entrusted

the management of their business to certain number of persons not to

any other number They say in effect there shall not be less than five

nor more than seven who shall manage our business less than five shall

not be the managers If in an ordinary case persons appointed seven

people to be their attorneys and said they shall conduct the business
not being less than five would anybody say that if the attorneys were
below five they could conduct the business Is there any distinction

between that case and this Or take the case of man going away and

leaving his business to three clerks and giving them power to act for him
and to draw bills not less than two to act togethercould any one of them

draw bills do not see the distinction on principle The contract of this

partnership or quai-partnership is that the business shall be managed

by not less than certain number of persons what right has Court of

Justice to say that it shall be managed by less number without the

shareholders being consulted

Larticle 80 de Ia Loi des compagnies de QuØbec implique

nØcessairement une prohibition que les affaires dune corn

pagnie soient conduites par moms dun certain nombre de

11880 16 Oh 681
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1960
personnes et ii est certain que si lun des- directeurs cons

RINGUET tituant ce minimum sengage -abdiquer comme en lespŁce
eta

en faveur dun ou de plusieurs directeurs son pouvoir de

BERGERON voter son engagement constitue une violation de lesprit

Fauteux sinon de la lettre de la disposition prohibitive

Mais dit-on de la part de lintimØ il est de principe que

les questions soumises au bureau de direction soient en cas

de conflit entre les directeurs dØcidØes par un vote majori

taire et de cela on dØduit que la clause 11 nest pas con

traire ce principe qui continue dŒtre appliquØ lorsquil

est donnØ effet la clause AprŁs tout ajoute-t-on chacun

des comparants na pas renonoØ la dØlibØration la dis

cussion au droit de faire triompher son opinion avant de

se ranger lavis de la majoritØ qui en principe doit gou

verner Comme lŁ signale le Juge Pratte cependant le

principe de la decision par la majoritØ presuppose quil

sagisse dune majoritØ rØalisØe par lunion de ceux qui ont

une opinion commune. Ii faut en effet que ceux qui don

nent leur vote formant -cette majoritØ soient libres de donner

ce vote et que ce vote soit lexpression de leur opinion Le

directeur æa pas au conseil dadministration un droit ct

un pouvoir limitØs une voix consultative Ce quil cest

le droit le pouvoir de voter suivant lopinion quil sest

formØe sur la question decider

Pour ces raisons qui sont en substance celles donnØes par

le Juge-Pratte je maintiendrais lappel avec dØpens tant

en Cour dAppel quen cette Cour et rØtablirais le dispositif

du jugement de premiere Instance

The judgment- of Abbott Judson and Ritºhie JJ was

delivered by

JtTDSON The respondent sued the appellants for

declaration that against each of them he was entitled to

certain shares of the St Maurice Knitting Mills Limited

registered in their -names In the -Superior Court the learned

trial judge dismissed the action The Court of Queens

Bench Appeal Side allowed the appeal and maintained

the action The two unsuccessful shareholders now appeal

to this Court

Que Q.B 222
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The action was brought on an agreement dated August

1949 between the respondent and the appellants At that RINGUET

time these parties and four other persons each held 50 shares etal

of the St Maurice Knitting Mills Limited company incor- BERGERON

porated by letters patent under Part of the Quebec Corn- Judson

panies Act These shares contituted all the issued capital

stock of the company The purpose of the agreement was

to provide for the acquisition of 50 shares from one Frank

Spain and the division of these shares among the parties

With these 50 shares divided among them the parties then

had control of the company and they agreed among other

matters to vote for their election to the Board of Directors

to ensure the election of the appellant Ringuet as president

of the company of the appellant Page as vice-president and

general manager and of the respondent Bergeron as secre

tary-treasurer and assistant general manager of the com
pany all at stated and agreed salaries They also agreed to

vote unanimously at all meetings of the company and pro
vided for penalty for breach of the contract in the follow

ing terms

11 Dans toutes assemblØes de Ia dite Compagnie les parties aux

prØsentes sengagent et sobligent voter unanirnement sur tout objet

qui nØcessite un vote Aucune des parties aux prØsentes ne pourra diffØrer

dopinion avec ses co-parties contractantes en ce qui concerne le vote

Le vote prØpondØrant du PrØsident devra touj ours Œtre en faveur des deux

parties contractantes

12 Si lune des parties ne se conforme la prØsente convention ses

actions seront cØdØes et transportØes aux deux autres parties contractantes

en parts Øgales et ce gratuitement

Tel est Ia sanction de la non execution daucune des clauses de la

prØsente convention par lune des parties contractantes

Two or three months later the parties also purchased the

shares of another shareholder Robert Sevigny and divided

them among themselves in accordance with the agreement
On the completion of this purchase there remained only

five shareholders in the company the two appellants the

respondent the mis-en-cause Gerard Jean and ZØnon

Bachand On February 1950 the three parties to the first

agreement entered into another agreement and included in

this one the mis-en-cause Gerard Jean The purpose of this

agreement was to provide for the admission of Gerard Jean

into the controlling group and for the acquisition of the

shares of ZØnon Bachand the last of the minority share

holders Two shares were issued from the treasury and the

83921-73
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total issued shares were equally divided among the four

RINGUEI individuals with the result that each held 88 shares The
egal

contract of February 1950 to which Jean was party
BERGER0N contains no provision 6rresponding to clause 12 of the con

Judson tract of August 1949 It does not purport to replace or

alter the earlier contract which remains in full force and

effect

From August 1949 to June 14 1952 the three parties

to the first contract observed its terms There had during

this period been certain increases in salary which were

properly authorized and fixed by mutual consent On
June 14 1952 the appellant Maurice Page at directors

meeting began to take steps to oust the respondent from

the management of the company and at shareholders

meeting held on July 21 1952 the appellants and Jean

voted themelves in as new board of directors The

respondent sags
that he had no notice of this meeting and

did not attend He was not nominated and no votes were

cast for his election as director of the company The new

board of directors held meeting following the shareholders

meeting Ringuet was elected president Page was elected

vice-president and Jean seeretary-treâsurer The respond

ent was thus completely excluded from the management of

the company He brought his action alleging that the appel

lants in failing to vote for his election to the board of direc

tors and in not ensuring that he be appointed assistant

general manager and secretary-treasurer had violated th

contract of August 1949 ad that he was entitled to

enforce the penalty provided in clause 12 of the agreemnt

He claimed transfer of 88 shares from each defendant The

facts were admitted in the pleadings and the sole defence

was that the contract was conrary to public ordef

The Superior Court rejectŁdthe ation on the ver narrow

ground that clause 12 had application when on party

was suing the other two .No opinion d.çlvered in the Coit

of Queens Bench accepted this interpretation of clause12

and no attenipt was made in this Court to support thejudg

ment at trial on this ground In the Court of .Queens.Bench

the learned Chief -Justie and Mr. Justice Owen found for

the respondent with Mr Justice Pratte dissenting The

Chief Justice found ..nothing illegal in the agreement and

decided that it shouldbe iveiitsfull effeetThe ratni of
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the dissenting opinion is to be found in the distinction

drawn between the rights of shareholder and the obliga- RINarr

tions assumed on becoming director While majority share-

holders may agree to vote their shares for certain purposes
BERGERON

they cannot by this agreement tie the hands of directors and Judson

compel them to exercise the power of management of the

company in particular way This appears in the following

extract from the reasons of Pratte

Mais Ia situation des directeurs est bien diffØrente de celle des

actionnaires Le directeur est dØsignØ pas les actionnaires mais il nest

pas proprement parler leur mandataire ii est un administrateur chargØ

par la loi de gØrer un patrimoine qui nest ni le sien ni celui de ses co

directeurs ni celui des actionnaires mais celui de la compagnie une

personne juridique absolument distincte la fois de ceux qui la dirigent

et de ceux qui en possŁdent le capital actions En cette qualitØ le

directeur doit agir en bonne conscience dans le seul intØrŒt du patrimoine

conflØ sa gestion Cela suppose quil la libert6 de choisir au moment

dune decision prendre celle qui Iui paraIt plus conforme aux intØrŒts

sur lesciuels Ia loi lui impose le devoir de veiller

There can be no objection to the general principle stated in

this passage but in my view it was not offended by this

agreement However the conclusion of Pratte was that

director who has bound himself as this contract bound the

parties has rendered himself incapable of doing what the

law requires of him and that clause 11 requiring unanimity
at all meetings had that effect He also held that clause 11

was not severable and that therefore the agreement was

invalidated in its entirety

Owen agreed that the undertaking of unanimity at

directors meetings which he considered was required by

clause 11 might be contrary to public order but that it was

not necessary to decide this since the clause was severable

from the other provisions of the agreement to which he gave
full effect The defendants had failed to comply with other

clauses in the contractthe voting of Bergerons salary the

election of Bergeron as director of the company and his

appointment as secretary-treasurer and assistant general

manager

The point of the appeal is therefore whether an agree

ment among group of shareholders providing for the direc

tion and control of company in the circumstances of this

case is contrary to public order and whether it is open to

the parties to establish whatever sanction they choose for

breach of such agreement

83921-7St
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Did the parties of this agreement tie their hands in their

RpT capacity as directors of the company so as to contravene the

requirements of the Quebec Companies Act which provides
BERGERON

80 that the affairs of the company shall be managed

by board of not less than three directors agree with

the reasons of the learned Chief Justice that this agreement

does not contravene this or any other section of the Quebec

Companies Act It is no more than an agreement among

shareholders owning or proposing to own the majority of

the issued shares of company to unite upon course of

policy or action and upon the officers whom they will elect

There is nothing illegal or contrary to public order in an

agreement for achieving these purposes Shareholders have

the right to combine their interests and voting powers to

secure such control of company and to ensure that the

company will be managed by certain persons in certain

manner This is well-known normal and legal contract and

one which is frequently encountered in current practice and

it makes no difference whether the objects sought are to be

achieved by means of an agreement such as this or voting

trust Such an arrangement is not prohibited either by law

by good morals or public order

It is important to ditinguish the present action which

is between contracting parties to an agreement for the

voting of shares from one brought by minority share

holder demanding certain standard of conduct from direc

tors and majority shareholders Nothing that can arise from

this litigation and nothing that can be said about it can

touch on that problem The fact that this agreement may

potentially involve detriment to the minority does not

render it illegal and contrary to public order If there is

such injury there is remedy available to the minority

shareholder who alleges departure from the standards

required of the majority shareholders and the directors

The possibility of such injurious effect on the minority is

not ground for illegality

think that this litigation can be decided on the simple

ground that clause 11 has no reference to directors meet

ings Clause 11 refers to meetings of the company that is
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shareholders meetings and not to metings of the board

of directors On this point agree with the Chief Justice RIN9ET

who stated his opinion in the following terms
BERGERON

Au surplus a-t-il quelque chose qui rØpugne la loi lordre public

et aux bonnes mcnurs quun groupe dactionnaires sentendent pour

contrôler et diriger tine compagnie pour devenir ses administrateurs

ses principaux officiers Ii nØtait sürement pas besoin dun contrat Øcrit

pour pareille entente qui intervient chaque jour dans le monde des

compagnies Øtant notoire quun grand nombre dentre elles sont contrôlØes

par un groupe dactionnaires qui souvent niŒme tie reprØsentent pas Ia

majoritØ des actions

Lerigagement des co-contractants voter unanimement leurs actions

dans les assemblØes de la compagnie ne saurait lui-mŒme mon avis

Œtre invalide aprØs tout chacun des comparants na pas renoncØ Ia

deliberation la discussion au droit de faire triompher son opinion

avant de se ranger lavis de Ia majoritØ qui en principe doit gouverner

have the greatest difficulty in seeing how any question

of public order can arise in private arrangement of this

kind The possibility of injury to minority interest can

not raise it If this were not so every arrangement of this

kind would involve judicial enquiry Minority rights have

the protection of the law without the necessity of invoking

public order This litigation is between shareholders of

closely held company The agreement which the plaintiff

seeks to enforce damages nobody except the unsuccessful

party to the agreement No public interest or illegality is

involved

would dismiss the appeal with costs

Appeal dismissed with costs TASCHEREAU and FATJTETJX

JJ dissenting

Attorneys for the defendants appellants Desilets Crete

Levesque GrandMere

Attorneys for the plaintiff respondent Geoff non

PrudHomme Montreal


