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BRITISH COLUMBIA.

Chattel mortgage—Sale under powers—Notice—Offer to redeem—
Tender—Egquitable relief—Evidence—Proceedings taken in good
faith.

. To impeach a sale under powers in a chattel mortgage on the ground

that an offer to redeem was made prior to the time fixed by the
notice of sale, the person entitled to redeem is obliged to shew
that the amount due under the mortgage was actually tendered
or that the mortgagee was distinctly informed that the mort-
gagor was then.and there ready and willing to pay what- was
so due and, being thus informed of the intention to redeem re-
fused to accept payment.

In the exercise of his power of sale, a mortgagee of chattels is bound
merely to act in good faith and avoid conducting the sale pro-
ceedings in a recklessly improvident manner calculated to result
in sacrifice of the goods.

And per Duff J., he is not obliged (regardless of his own interests
as mortgagee,) to take all the measures a prudent man might be
expected to take in selling his own property.

Judgment appealed from reversed, the Chief Justice and Idington J.
dissenting.

APPEAL from the judgment of the Court of Appeal
for British Columbia reversing the judgment of Mor-
rison J., at the trial, and ordering a judgment to be
entered in favour of the plaintiff for damages to be
assessed.

*PRESENT: Sir Charles Fitzpatrick C.J. and Dames, Idmgbon,
Duff, Anglin and Brodeur JJ.
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The plaintiff claimed damages for the wrongful
seizure and sale of his goods by the defendant assum-
ing to act in virtue of powers contained in a chattel
mortgage. The. circumstances in which the sale was
made are stated in the judgments now reported.

Bwart K.C. for the appellants. The judgment ap-
pealed from is erroneous in respect of the facts in con-
troversy; there was no tender nor any waiver by the
appellants of the necessity for tender. . Even if the
sale took place prior to the hour of sale mentioned in
the notice, it was, nevertheless, valid inasmuch as the
appellants were not bound to await the expiry of time
given voluntarily and without consideration. If the
judgment in appeal can be so construed as to hold
that the sale was improvident or that the appellants
wrongfully seized goods which are not included in the
mortgage, then, such findings cannot be justified upon
the evidence. _

We refer to Haz parte Danks(1); per Cranworth
L.J.; Halsbury, vol. 7, pp. 419, 420, note (q) ; Hawkins
V. Ramsbottom (2) ; Major v. Ward(3) ; Williams V.
Stern(4) ; Blumberg v. Life Interests and Reversion-
ary Securities Corporation(5). .

Travers Lewis K.C. and Ladner for the respond-
ent. The trial judge erred in finding that the re-
spondent did not offer to redeem in time, and in re-
fusing him damages suffered by reason of the appel-
lants preventing redemption, or in the alternative,
damages by reason of improper exercise of the power

(1) 2 DeG. M. & G. 936. (3) 5 Hare 598.
(2) 1 Price 138. (4) 5 Q.B.D. 409.
(5) (1897) 1 Ch. 171.
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E’B of sale; also in refusing damages for the sale of goods
Berrisu - of respondent which were not included in the chattel

CoLUMBIA .
Lanp anp Iortgage. Reference is made to Bac. Ab. 7, 722; Ex
INZ’;iTnggNT parte Danks(1) ; Harris on Tender, pp. 69-70; Major
ISHIZ;AKA. v. Ward(2); Kennedy v. De Trafford(3); Latch v.

—  Furlong(4) ; Aldrich v. Canada Permanent Loan and

Savings Co.(5) ; and B parte Moore(6).

THE CHIEF JUSTICE (dissenting).—I have nothing
to add to what my brother Idington says as to the
legal rights of a mortgagee who sells the property
mortgaged under his pbwe'r of sale. His obligation
to exercise that right in perfect good faith is fully
established by the authorities to which he refers, if
authority be required to support that proposition.

On the facts, I would add: The only question is
whether or not we should reverse the provincial Court
of Appeal on evidence from which we must, at least,
admit, putting it at the very lowest, one may fairly
infer that the respondent, on receipt of the notice of
the appellant’s intention to sell, by private sale, the
goods and chattels covered by the chattel mortgage,
placed himself in a position to redeem them, and,
being in that position, did actually offer to redeem
them within the stipulated time. Mr. Wallbridge
swears very positively, and his memory is refreshed by
entries in his day-book made at the time, that on the
morning of the first of May he went to the office of the
appellants’ solicitors prepared to redeem and that he
was then told by Garrett that it was too late. It is
quite true he is not so positive that he asked for a

(1) 2 DeG. M. & G. 936. (4) 12 Gr. 303.
© (2) 5 Hare. 598. . (5) 24 Ont. App. R. 193.
(3) (1896) 1 Ch, 762.. (6) 2 Ch. D. 802.
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statement of the amount due on the mortgage; but he
swears that

they were not in a position to give a statement at the time anyway.

In my opinion, the basic fact upon which all turns
is that the respondent had at his disposal, or could
procure the amount required to redeem before the
delay to do so had expired. The value of the property
covered by the chattel mortgage was worth at least
double the amount at which it was offered by privafe
sale, and it was, probably, worth more to the respond-
ent in his logging business than to any one else. In
these circumstances, it is not reasonable to suppose
that he (the respondent) would allow the property to
be sacrificed when it was possible for him to redeem
it. I am much impressed by an incident which occur-
red at the trial when counsel for the respondent, on
an objection made by the appellants, abstained from
putting in some evidence which it was desired to
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introduce to shew that Ishitaka was actually in

a position to redeem the mortgage. The trial
judge then declared that there were negotiations
to raise $1,500 on Kato’s property and that he,
Kato, was willing to let that go in as security for the
loan and, on that ground apparently, he maintained
the objection to the evidence. That this point, upon
which so much depends, namely, the ability to re-
deem the mortgage, should have been and would
have been, were it not for this objection, in-
vestigated further is obvious, and I am satisfied
that the trial judge refused to admit the evidence
because, with all the facts fresh in his mind, he was of
opinion that the respondent’s contention that he then
had the money under his control was sufficiently
established.



306

1911

BRITISH
COLUMBIA
LAND AND

INVESTMENT

AGENCY

P.
ISHITAKA.

The Chief
Justice.

SUPREME COURT OF CANADA:. [VOL. XLV.

As to the sufﬁmency of the tender, it is not argued
that what Mr. Wallbridge did constituted a legal ten-
der; but, if a debtor tells his creditor that he comes to
pay his debt and the creditor says that he is too late,
or for any other reason refuses to accept the money,
the actual production of the money is dispensed with.

Even if there was doubt as to which of the two
views of the evidence should prevail, it seems to me
that this court should not disturb the judgment of the
provincial Court of Appeal which apparently adopted
that view of the evidence which the trial judge enter-
tained at the time of the trial and when the witnesses
were all before him. The inherent probabilities are
that, in view of the intrinsic value of the property,
the respondent was able to raise the money he wanted,
that the solicitor was instructed to redeem and that
the solicitor did his duty in the circumstances.

In the Court of Appeal, Mr. Justice Martin says:—

This is a-case in which I feel I must bring myself to say, with
all deference to the learned trial judge, that the weight of evi-
dence is clearly against his finding, and the facts respecting the im-
pbr-tant interview between the solicitors, when the plaintiff was en-
deavouring to redeem the.mortgage; must be found substantially as
testified to by the plaintiff’s solicitor.

Chief Justice Macdonald accepts Mr. Wallbridge’s
evidence as correct, and says:—

The evidence of Mr. Garrett falls far short of contradicting that
of Mr. Wallbridge, and that of Mr. King, his partner, does not touch
upon this- point because he was not present when this conversation
took place.

I would dismiss with costs.
DAVIES"J .—I agree with Mr. Justice Anglin.

IniNgTON J. (dissenting).—Want of good faith on
the part of the mortgagee selling under a power of
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sale is sufficient, if the vendee a party to it, to entitle
the mortgagor to have the sale set aside. Short of set-
ting the sale aside he has also a right to recover from
the mortgagee damages suffered by reason of the
existence of want of good faith.

Some indirect motive on the part of the mortgagee
operating to the detriment of the mortgagor is suffi-
cient foundation for such an action. As pointed out
by Jessel M.R., in Nash v. Fads(1l), mere indirect
motives, such as anger, that lead only to a properly
conducted exercise of the power, are not such as I
refer to. In that case Jessel M.R. added, in speaking
for the Court of Appeal, consisting of himself and
Cotton and Lush L.JJ., as follows:—

He, like a pledgee, must conduct the sale properly, and must
sell at a fair value, and he could not sell to himself.

A sale at such a gross undervalue as to lead to the
proper inference that a fraudulent purpose existed is
also held by all the authorities quite sufficient ground
of attack.

In Kennedy v. De Tm/ford(2),:in appeal (1897),
Lord Herschell sets forth the principle to be observed,
as follows:—

Lindley L.J., in the court below, says that “it is not right or
proper or legal for him either fraudulently or wilfully or recklessly
to sacrifice the property of the mortgagor.” Well, I think that is
all covered, really, by his exercising the power committed to him in
good faith. It is very difficult to define exhaustively all that would
be included in the words “good faith,” but I think it would be unrea-
sonable to require the mortgagee to do more than exercise his power of
sale in that fashion. Of course, if he wilfully and recklessly deals
with the property in such a manner that the interests of the mort-
gagor are sacrificed, I should say that he had not been exercising his
power of sale in good faith.

(1) 25 Sol. J. 95. (2) 1896) 1 Ch. 762.
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It is quite clear that when a man has given another
an absolute power to sell his goods, in a given eveht,
he must be entitled to presume that it will be exer-
cised honestly and with a proper regard to what
honest conduct implies.

On the other hand, he given such a power clearly
never was intended to subject himself to be ham-
pered in the business or harrassed by reason merely of
the goods having brought less than might under other

and more favourable conditions have been realized.

In every case I have seen, and I have read all that
have beeu referred to, the court has been (when the
case turned on the question of sale at underprice)
careful to observe whether or not there was any-
thing but mere underprice; and, I think, in measur-
ing the effect of a sale at less than the goods might
have been sold for, regard must be had to all the cir-
cumstances in each case.

A man selling at public auction, after due adver-
tisement and proper effort at the sale to realize the
best possible price, might be able to justify to the
full a sale to a single bidder at a price he could not be
able to justify if, he being absolutely ignorant of the
value of the goods over which he had such power, had
rushed into the street and sold the same goods at the
same price to the first man he met.

In this case, the goods mortgaged had, a year and
a half before the sale, cost over twice as much as the
mortgagee sold for; what, it was assumed, were the
same goods.

' The mortgage had been taken to secure eighteen
hundred dollars, at six per centum per annum.

There was paid before the proceedings in question,
a total of $719, according to respondent, and, accord-
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ing to an officer of the appellants, only $674. I as- 1911 |

——
sume the latter correct and that, as he puts it, with Brirs

interest there was $1,274 due. E‘;ﬁ‘;ﬁ’ﬁg
The appellants allege in evidence the respondent INXﬁfE?gNT
had broken his promises of payment and then a dis- LSH AR A,
tress warrant was given on 19th April, 1909, to seize.
Idington J.

Respondent having learned in some way not clear,
of this, went on the 22nd or 23rd April, 1909, to ap-
pellants’ office to get a statement of what was due in
order to raise the money. When there he was served
by appellants’ agent with a notice that bears the date
of 21st April, 1909, and says that they had entered
into possession of all the goods covered by the chattel
mortgage, and proposed to sell same by private sale
on the first of May, 1909, at twelve o’clock noon, for
the sum of $1,500, and that, unless all moneys due on
the mortgage were paid on or before the first of May,
1909, the said sale would be consummated and pos-
session transferred to the purchaser for the said sum
of $1,500. I may observe that the notice was not ad-
dressed to the respondent, but to the original mort-
gagors. ,

One Allman, who was with the respondent, says it
was after three o’clock in the afternoon, and too late
to search the records that day, but next day he would
have been ready to pay the amount and take the secur-
ity offered, and asked for that delay, but was told
there was no alternative but paying before eight
o’clock that night.

The result seems to have been to discourage and
delay respondent and negotiations with Allman fell
through. Later he seems to have approached one
Kato and arranged with him to raise the money ; pos-
sibly, I infer, on more moderate terms than Allman
was inclined to give.
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Kato was examined and, I infer, was quite willing

Brrrise  to have raised the money, but, when asked the ques-
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I(i'i'ng'ton J.

tion, was met by an objection of the appellants’ coun-
sel to it as evidence. Without ruling on this, the
court seemed to intimate such a reliance on previous
evidence relative to such negotiations that the ques-
tlon remained unanswered.

I may remark here that, when the solicitor through
whom that loan was to have been made was called to
speak thereto, similar objections were raised and were
met by a suggestion on the part of respondent’s coun-
sel that he supposed Mr. Wallbridge’s statement was
accepted.

The court replied the solicitor could not know
about that. I merely note these tenderings of evi-
dence on this head and will refer thereto and to the
objections later when dealing with Wallbridge’s al-
leged intention to tender. '

The appellants had sold the outfit to one Bowes
for $1,500 on the 18th or 19th of April, to become
operative if title could be made on the 1st of May.
Bowes paid $100 to bind the bargain. He had never
seen the goods and so far as appears knew nothing
of them except from the list. He had agreed with the
appellants, as part of his agreement to purchase, to
go up to where the goods were, with an officer, and
take and keep possession till the time had elapsed for
his purchase to become operative..

It cannot be said that such a conditional sale was
ipso facto invalid unless we discard the authority of
Wigram V.-C., in Major v. Ward(1). But certainly,
in observing that case and its authority, we must not

(1) 5 Hare 598.
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overlook what the learned judge there said, at page
604. He said:—

I do not give any opinion how it would be, if an undervalue or
any special circumstance were suggested, calculated to impeach
the sale.

This purchaser pretends that what he paid was a
fair price, but yet admits his purchase was “a highly
desirable one.”

The officer was instructed to put the goods, when

seized, into the possession of the purchaser.

The whole proceeding tended much to damn re-
spondent’s chances of raising the money which a de-
lay of a day, as it impresses me, would, in all pro-
bability, have enabled him to do without the expenses
being multiplied. '

It was a case of one man entirely ignorant of what
he was selling, bargaining with another equally ignor-
ant of what he was buying, but willing to gamble upon
it.

And even though he does not seem to have got all
the goods covered by the mortgage he does not com-
plain.

We have no satisfactory explanation of why such
haste was made to prosecute the seizure by sending
out an expensive expedition in face of negotiations on
the 22nd or 23rd to raise the money though the war-
rant was issued on the 19th and its execution delayed
till these later dates, or why the transaction assumed
the form it did when both parties were in the dark as
to what they bargained about or its value.

And, we have no evidence of any disinterested per-
son to speak on behalf of the appellants as to value
and none is given discrediting estimates adduced on
behalf of respondent.
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The bargain was for the sale and purchase of the
goods covered by. the chattel mortgage. Strangely
enough the bill of sale to Bowes to carry it out as-
signs goods in a list of which some never were covered
by the chattel mortgage and a number of things
covered by the description of the goods as given in
the mortgage do not appear in this list of goods as
assigned. And thus the respondent is left liable for a
balance yet payable on the chattel mortgage though,
evidently, Bowes would gladly have paid enough to
relieve him. ‘ '

In the absence of evidence of value of these omitted
or those wrongfully included this feature of the case is
only of some importance as shedding light on the
recklessness with which the whole business was trans-
acted.

Another significant thing is that the officer seiz-
ing says he was to give up the goods if paid $1,500 and
his fees.

What is meant by this ? There was no such sum as
$1,500 due on the mortgage apart from his fees and
expenses.

Was the officer only concerned as to his fees ?
And had Bowes, in fact, managed all the rest, includ-
ing the vessel’s hire and that of the men ?

A cheque was passed afterwards to the sheriff in-
consistent with that but why if these instructions

_were in accord with, and suitable to the actual facts ?

The sale would have been hard to maintain in face
of the reckless sacrifice niade, and the arrogant con-
duct and contemptuous disregard of the appellants,
in their conduct, and all the attendant circumstances
here related, of all fair consideration for respondent’s
rights in the premises; but, when we find, as I think
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we ought, that early in the forenoon of the first of
May respondent’s solicitor when calling upon the ap-
pellants’ solicitors to pay them off was told he was too
late, that the goods had been sold, I cannot see how
such a transaction should be maintained.

It is as clear as anything can well be in this case
that respondent, on the 22nd or 23rd of April, as I
have taken to be the date of service of notice upon
him (though the 23rd or 24th is more frequently given
as the time) was negotiating to pay off the appellants,
having learnt elsewhere or otherwise of some proceed-
ings being on foot to enforce the mortgage, and that
upon receiving this notice he relied thereon and be-
came by virtue of its terms and the circumstances lead-
ing up to and surrounding it entitled to rely thereon as
giving him the time named to redeem.

It is because of bad faith evinced in all I have
shewn on the part of the appellants that the trans-
action sought to be impeached can be successfully
attacked. And if we have to add to that mass of evi-
dence the further finding of a breach of common
honesty in violating good faith by withdrawing such a
proposal knowing the party was given, both orally
and thus in writing, the assurance it shews, can we
think of the whole business but as a fraudulent device
to defeat the just rights of the respondent ?

The case of Williams v. Stern(1), so much relied
upon, seems beside the point raised here entirely. It
was held there that there had been no such reliance put
upon the defendant’s promise as to furnish binding
consideration. That cannot be said here. Indeed, I
think respondent’s misfortune was to have this notice
thrust upon him when, in fact, he was negotiating

(1) 5 Q.B.D. 409.
21
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1911 with a man who would have relieved him next day if

Brrmise  that had been the term.
‘COLUMBIA

LAND AND The fatal tendency of some people is to put off till
INX];EI?C{?NT to-morrow for any excuse what should be done to-day.
ISHIRARA. And respondent does not seem to have been an

1dtagton 7. exception to that class and put off till the last day.

And then, by reason of his solicitor having been
told he was too late, nothing more was done.

I think, from expressions of opinion of the learned
trial judge he, evidently, at the trial, was impressed -
with the correctness of Mr. Wallbridge’s evidence,
though, later in his judgment charitably covering
the incident as a misunderstanding.

Tt is quite likely this latter is correct finding, but
it does not displace what Mr. Wallbridge states, or his
client’s rights. And the Court of Appeal has so found
consistently with any theory of honest error on the
part of the appellant’s solicitor. I do not think the
appellate judgment should be disturbed. It rests on
ground which is distinctly taken in the pleadings and
the notice of appeal and on the facts, apart from the
doubt as to time of tender, ought to remain undis-
turbed.

I may say a word as to the question of Mr. Wall-
bridge being in a position to carry out his tender. If
a man goes With a cheque or anything not legal tender
to offer another he is entitled, if the other broadly re-
fuses to accept anything, to act thereon. If the other
refuses because of want of legal tender the oppor-
tunity to remedy that can be made use of if time per-
mit, and here the time existed, I infer, before noon.

And, short of proof that the tender has been a
sham, I see no answer that can let him, peremptorily
declining in broad terms, escape the consequences of
his refusal.
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The case of Jenkins v. Jones(1), where tender of 1911
——

the debt without costs, which had not been ascer- prmsm

tained, was held sufficient, may well be looked at in %‘;;‘I’)“f;g

this connection and, especially, in light of what Mr. INVESTMENT

. AGENCY
Wallbridge says he was prepared to do. .
. . . . ISHITAKA.
I think this appeal should be dismissed with costs. ——
- Tdington J.

Durr J.—The grounds of action relied upon at
the trial were: First, that goods not comprised in the
bill of sale were sold by the appellant company : and,
secondly, that the sale was made after the amount of
the mortgage debt had, in effect, been tendered. As to
the first of these grounds of action I think the weight
of evidence supports the conclusion of the trial judge.
- As to the second I think the respondent, in order to
make that ground the basis of a successful contention
that the sale was in violation of his rights must shew
either that he made a tender or that the mortgagees,
being apprised of the fact that he (the mortgagor) was
in a position and ready to pay the amount secured by
the mortgage, refused to accept payment.

The learned trial judge obviously entertained no
doubts as to the good faith of either Mr. Wallbridge
or Mr. Garrett; and, I think the conclusion to which
he ultimately came after considering all the circum-
stances, namely, that there had been a misunderstand-
ing, is the most probable explanation of the conflict
of testimony which unfortunately occurred. Mr.
Wallbridge appears to have had in his mind and to
have been only prepared to tender a sum considerably
less than the amount which in fact was required to pay
off the mortgage and, in such circumstance, one need

(1) 2 Giff. 99.
211,
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1911 not be surprised that he and Mr. Garrett should now

——

Brrise  prove to have been at cross-purposes.

COLUMBIA . .

LAND AND The mortgage debt had been in arrears for some-
INVESTMENT

Acency thing like six months. Various extensjons of time
Ism?m ., had been granted and, finally, about ten days before
vt the 1st of May, t_he respondent had been informed
" ——  that payment must be made before noon on that day.
Further requests for extensions continued, but it is
not suggested that the respondent actually informed
" the mortgagees that he was ready to pay the debt until
less than two hours before the hour fixed. The onus
was on the respondent to shew that he tendered the
amount due or that he distinctly and unmistakably
made the mortgagees’ agents aware that he was ready
then and there to pay it and that, thus informed of
his readiness to pay, they refused to receive it. In

this, I think, he has failed.
A further ground of action was relied upon in the
Court of Appeal — that the property was sold at an
undervalue owing to the absence of such steps as the
mortgagees were bound to take in order to protect
the interest of the respondent in securing the best
price. It is to be observed that the duty of a mort-
gagee in exercising a power of sale (as touching the
measures to be taken to secure a good price for the
property sold), has in recent years been stated by a
very high authority, (Kennedy v. De Trafford (1)),
Lord Herschell, at page 185; Lord Macnaghten at page
192; Nutt v. Easton (2), per Cozens-Hardy J., at pages
877 and 878. The sum of the matter appears to be this.
He is bound to observe the limits of the power and he
is bound to act in good faith, that is to say, he is bound

(1) [1897] A.C. 180. (2) [1899] 1 Ch. 873.
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to exercise the power fairly for the purpose for which
it was given. /If the mortgagee proceeds in a manner
which is calculated to injure the interests of the
mortgagor and if his course of action is incapable of
justification as one which in the circumstances an
honest mortgagee might reasonably consider to be re-
quired for the protection of his own interests; if he
sacrifice the mortgagor’s interests “fraudulently, wil-
fully or recklessly,” then, as Lord Herschell says, it
would be difficult to understand how he could be held
to be acting in good faith. But that is a vastly differ-
ent thing from saying that he is under a duty to the
mortgagor to take, (regardless of his own interests
as mortgagee,) all the measures a prudent man
might be expected to take in selling his own pro-
perty. The obligation of a trustee, when acting
within the limits of the power, would be no higher,
Learoyd v. Whiteley(1), at page 733, and it is
clear that in exercising his power the mortgagee
does not act as trustee. The evidence quite fails to
establish any violation of the respondent’s rights ac-
cording to these principles. There is not a word in the
evidence as to the selling value of the property at the
date of the sale. Apart, moreover, from the inade-
quacy of the evidence as it stands there is a fatal ob-
jection based upon the principle that, as a rule, a liti-
gant who intends to rely upon a charge of bad faith
must bring it forward distinctly at the trial. Such
evidence as was relied upon in the Court of Appeal
and in the respondent’s factum was not put forward
with the object of establishing any such cause of
action and was not sifted in cross-examination with
a view to its bearing on a claim of that character. Of

(1) 12 App. Cas. 727.
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1911 bad faith or recklessness in the sale as constituting

Brrrise  in itself a ground of action there was not, at the trial,
COLUMBIA R
Lawp axp from first to last, a single word.

INVESTMENT ’
AGENCY
_TSHI“,;'AK N ANGLIN J.—A careful perusal of the evidence of
AnglinJ his solicitor has satisfied me that the plaintiff was not,

at any time prior to noon on the first of May, 1908,
in a position to redeem the defendants’ mortgage. For
this purpose $1,604.92 ($1,283.65 exclusive of costs)
was required. Mr. Wallbridge was, not improbably,
misinformed by his client as to the amount due. The
latter appears to have assumed from some entries,
which he says he saw in some book of the defendants,
that about $1,100 was the sum needed for redemption.
Negotiations by and on his behalf to raise money for
this purpose proceeded on this basis for several days
prior to the first of May. Mr. W allbridge’s evidence
has convinced me that the money available to the
plaintiff'for redemption, on the first of May, was only
about $1,100 — at the most $1,150. There never was
an offer to pay to the defendants, or their solicitors,
more than this amount. If Mr. Wallbridge was in-
formed by Mr. Garrett-before noon on the first of May,
as he says he was, that the sale had been already con-
cluded — a fact which I should certainly hesitate,
=upon the evidence before us, to find had been satisfac-
torily established — in the absence of proof that he
was in a position to redeem, the plaintiff has not, in
my opinion, made out a case entitling him to damages

* for a premature sale. Unless he was actually able to

redeem he, in fact, sustained no such damage.

' Without at all determining that it is so as a matter
of law, I proceed on the assumption that the notice
given by the defendants to the plaintiff operated as a
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waiver of their right to sell without notice and entitled
the plaintiff to redeem at any time prior to noon on
the first of May, 1908.

I agree with Irving J. that the plaintiff failed to
prove that his chattels were sacrificed by the mort-
gagees or that the sale was recklessly improvident.
Neither did he shew that property not covered by the
mortgage was seized.

With respect, I would allow this appeal with costs
in this court and in the Court of Appeal and would
restore the judgment of the trial judge.

Beobrur J.—The respondent has instituted an ac-

tion in damages against the appellants for an illegal

sale of goods subject to a chattel mortgage.

He claims that he offered the amount due on the
mortgage before the hour given in the noblce viz., be-
fore noon on the first of May.

The only question of fact involved is as to whether
or not, on the morning of the first of May, a sufficient
tender of the whole amount due was made.
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The respondent’s solicitor says, in his evidence, .

that he went on the morning of the first of May to the
office of the appellants’ solicitor; that he asked him
for the amount that was proper to redeem the mort-
gage, and that he was willing to give him a cheque,
and he was informed that the chattels had been sold.
The appellants’ solicitor does not remember having
seen the other solicitor, but that, after 12 o’clock, he
was telephoned to by him about making a tender and
he answered him it was too late. .
If the circumstances are such as narrated by the
respondent’s solicitor, he should have made a quick re-
joinder and taken the necessary steps to shew that he
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was still in time to make the offer. But he said
nothing. '
Besides he does not prove that he was ready to pay

INVESTMENT 41, o whole amount due. The evidence shews that the
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amount due was over $1,500. However, the respond-
ent’s solicitor says that he was

willing to give a cheque for $1,100, and if they said they could not
make up an exatt statement to $25, or $50, I would ha_ve given it,
and his own statements go to shew that he did not
expect that an amount of $300 or $400 more could be
claimed under the mortgage.

The tender, if made, was not sufficient, and the
appellants were justified in making the sale.

It has been stated that the sale was improvident
and that the price obtained was not high enough.

In the notice for sale served upon the respondent
he was told that the chattels would be sold for $1,500
if the mortgage was not paid. It was, evidently, the
best price that could be obtained. It did not even
cover the whole amount due.

It was then for the respondent to find out some
purchaser at a better price, and I cannot say that the
sale was improvident.

I would allow the appeal with costs.

Appeal allowed with costs.

Solicitors for the appellants: McPhillips & Wood.

Solicitors for the respondent: Bowser, Reid & Wall-

bridge.



