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IN THE MATTER OF REFERENCE AS TO 1936

WHETHER THE PARLIAMENT OF CANADA Ja2324
HAD LEGISLATIVE JURISDICTION TO EN-
ACT THE WEEKLY REST IN INDUSTRIAL
UNDERTAKINGS ACT BEING CHAPTER 14

OF THE STATUTES OF CANADA 1935 THE
MINIMUM WAGES AcT BEING CHAPTER 44

OF THE STATUTES OF CANADA 1935 AND
TIlE LIMITATION OF HOURS OF WORK ACT
BEING CHAPTER 63 OF THE STATUTES OF

CANADA 1935

Constitutional lawThe Weekly Rest in Industrial Undertakings Act 25-

26 Geo 14The Minimum Wages Act 25-26 Geo 44The
Limitation of Hours of Work Act 25-26 Geo 63Constitutional

validityTreaty of Peace of Versailles 1919Art 405 of the Treat

League of NationsDraft Conventions of the International Labour

ConferenceApproval of Treaty by Dominion ParliamentB.N.A

Act 132Property and civil rightsB.N.A Act 92

The Weekly Rest in Industrial Undertakings Act which gave effect to the

Draft Convention of the International Labour Conference on that

subject applies to industrial undertakings as defined in art of the

Draft Convention and requires employers to grant rest period of at

least twenty-four consecutive hours in every seven days to all em
ployees with the exception of persons who hold positions of super
vision or management or who are employed in confidential capacity

The rest period is wherever possible to be granted to the whole staff

simultaneously and to coincide with the Lords Day as defined by

the Lords Day Act R.S.C 1927 123 The Minimum Wages Act is

designed to give effect to the provisions of the Draft Convention

concerning the creation of minimum wage-fixing machinery adopted

by the International Labour Conference in 1928 By the

Governor in Council on the recommendation of the Minister of

Labour may create and by regulation provide for the operation by or

under the Minister of machinery whereby minimum rates of wages

can be fixed for workers in specified rateable trades Employers and

workers concerned are to be associated in the operation of such

machinery in such manner as the Governor in Council may by regu

lation determine but in any case in equal numbers and on equal terms

Rateable trades are defined in accordance with the terms of the

Convention as those trades or parts of trades in particular home-

working trades in which no arrangements exist for the effective regu

lation of wages by collective agreement or otherwise and wages are

exceptionally low Trade includes manufacture and commerce

and worker includes any employed person not under 16 years of

age By Minimum wages so fixed are to be binding on

employers and workers concerned so as not to be subject to abate

ment by means of individual agreement or except with the general

or particular authorization of the Minister by collective agreement

PREsENTDuff C.J and Rinfret Cannon Crocket Davis and

Kerwin JJ

2O8317
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1936

REFERENcEs

re

Tns WEEKLY

IIW Held per Duff Ci and Davis and Kerwin JJ that these Acts are intra

UNDER- vires of the Parliament of Canada per Rinfret Cannon anda Crocket

TAKINGS Acr JJ that they are ultra vires
THE

MINIMUM
WAGES Acr

AND THE
LIMITATION

OF HOUSE OF

Woan Acr

Per Duff Ci and Davis and Kerwin JJ.From two main considerations

the conclusion follows that legislative authority in respect of inter

national agreements is as regards Canada vested exclusively in the

Parliament of Canada First by virtue of section 132 of the British

North America Act jurisdiction legislative and executive for the pur

pose of giving effect to any treaty obligation imposed upon Canada

or any one of the provinces of Canada by force of treaty between

the British Empire and foreign country is committed to the Parlia

ment and Government of Canada This jurisdiction of the Dominioa

the Privy Council held in the Aeronautica case and in the Radio case

A.C 54 and 304 is exclusive and consequently under the

British North America Act the provinces have no power and never

had power to legislate for the purpose of giving effect to an inter

national agreement that as subject of legislation is excluded from

the jurisdiction envisaged by section 92 Second as result of the

constitutional development of the last thirty years and more par

ticularly of the last twenty years Canada has acquired the status of

an international unit that is to say she has been recognised by His

Majesty the King by the other nations of the British Commonwealth

of Nations and by the nations of the world as possessing status

enabling her to enter into on her own behalf international arrange

ments and to incur obligations under such arrangements These

arrangements may take various forms They may take the form of

treaties in the strict sense between heads of states to which His

Majesty the King is formally party They may take inter alia the

form of agreements between governments in which His Majesty does

not formally appear Canada being represented by the Governor

General in Council or by delegate or delegates authorized directly

by him Whatever the form of the agreement it is now settled

that as regards Canada it is the Canadian Government acting on its

own responsibility to the Parliament of Canada which deals with the

matter If the international contract is in the form of treaty

between heads of states His Majesty acts as regards Canada on the

advice of His Canadian Government

Necessarily in virtue of the fundamental principles of our consti

tution the Canadian Government in exercising these functions is

under the control of Parliament Parliament has lull power by

legislation to determine the conditions under Which international

agreements may be entered into and to provide for giving

effect to them That this authority is exclusive would seem to

follow inevitably from the circumstances that the Lieutenant-

Governors of the provinces do not in any manner represent His

Majesty in external affairs and that the provincial governments are

not concerned with such affairs the effect of the two decisions above

referred to is that in all these matters the authority of Parliament

is not merely paramount but exclusive

The Limitation of Hours of Work Act gives effect to the Draft Con
vention of the International Labour Conference adopted in 1919

limiting hours of work in industrial undertakings as defined in article

of the Convention
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The first of the two cardinal questions raised by the contentions of the 1936

provinces has two branches and may be stated thus Has Parliament
REFERENCEs

authority to legislate for carrying out treaty or convention or agree- re

ment with foreign country containing stipulations to which effect THE WEEKLY
can only be given by domestic legislation changing the law of the REST IN

INDUSTRIAL
provinces in matters committed by the British North America UNDER
Act in the absence of any such international agreement to the legis- TAKINGS Acr
latures of the provinces exclusively and in relation to such matters THE

where they arc ex facie of domestic concern only and not of inter-
WAGES ACT

national concern such for example as the matters dealt with by the AND THE
conventions to which effect is given by the statutes now bef ore the LIMITATION

Court the regulation of wages and of hours of labour
OF HOURS OF

The view that the exclusive authority of Parliament extends to interna-

tional treaties and agreements relating to such subjects rests on the

grounds now outlined As touching the view advanced that the

subject-matters of the stipulations in the international agreements in

question are of exclusively domestic and not at all of international

concern the language of section 182 B.N.A Act is unqualified and that

section would appear prima facie to extend to any treaty with foreign

country in relation to any subject-matter which in contemplation of

the rules of constitutional law respecting the royal prerogative con

cerning treaties would be legitimate subject-matter for treaty and

there would appear to be no authority for the proposition that treaties

in relation to subjects such as the subject-matter of the status in

question are not within the scope of that prerogative Legislative

authority to give effect to treaties within section 132 remained
of course after the B.N.A Act down to the enactment of the

Statute of Westminster in the Iniperial Parliament although by sec
tion 132 it also became and is vested in the Parliament of Canada

but since the Statute of Westminster no Act of the Imperial Parlia

ment can have effect in Canada without the consent of Canada The

practice of modern times and in particular the provisions of the

Covenant of the League of Nations embodied in the Treaty of Ver
iailles would appear to demonstrate that by common consent of the

aations of the world such matters are regarded as of high inter

national as well as of domestic concern and proper subjects for treaty

stipulation As touching the view that the legislative authority

committed to the Parliament and Government of Canada by section

132 and by the introductory clause of section 91 in relation to inter

national matters does not extend to matters which would fall ex
clusively within the legislative jurisdiction of the provinces in the

absence of any international obligation respecting them it is to be

observed First section 132 relates inter die to obligations imposed

upon any province of Canada by any treaty between the British

Empire and foreign country Section 132 obviously contemplates

the possibility of such an obligation arising as diplomatic obligation

tinder such treaty even although legislation might be necessary in

order to attach to it the force of law In such case the Parliament

and Government of Canada appear to be endowed with the necessary

legislative and executive powers This provision with regard to the

obligations of the provinces taken together with the generality of the

language employed in section 132 would seem to point rather definitely

to the conclusion that the view under consideration is not tenable
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1936 Secondly the established practice of the Parliament of Canada and

the decisions of the Courts in relation to that practice do not accord

REFERENcES
with this view Statutes giving effect to the International Waterways

THE WEEKLY Treaty 1911 with the United States and the Treaty with Japan

REST IN 1913 are instances in which treaties dealing with matters of civil

INDUSTRIAL right within the provinces and the management of the public property

TAKINGs AcT
of the provinces were given the force of law by Dominion statutes

THE The legislation concerning the Japanese Treaty was held to be valid

MINIMUM and to nullify statute of the province inconsistent with it by the

WAGES Acr Judicial Committee of the Privy Council in Attorney-General for

LIMITATION
British Columbia Attorney-General for Canada A.C 203

OF Houns OF The .juristhctson of Parliament to enforce international obligations

WORK AcT under agreements which are not strictly treaties within section 132

is co-ordinate with the jurisdiction under this last named section

It is contended by the provinces that the Dominion cannot by reason

merely of the existence of an international agreement within section

132 or within the residuary clause possess legislative authority en

aiMing the Parliament of Canada to legislate in derogation of certain

fundamental terms which it is said were the basis of the Union of

1867 and are expressly or impliedly embodied in the B.N.A Act

For the purposes of the present reference it is unnecessary to make

any observation upon this contention further than what has already

been said viz that the exclusive authority of the Dominion to give

the force of law to an international agreement is not affected by the

circumstances alone that in the absence of such an agreement the

exclusive legislative authority of the provinces would extend to the

subdect matter of it

The second of the cairdinal questions requiring determination concerns

the construction and effect of article 405 of the Treaty of Versailles

The draft conventions now in question were brought before the House

of Commons and the Senate received the assent of both Houses in

the form of resolutions whith resdlutions approved the ratification of

them and the statutes in question were passed for the purpose of

giving legislative effect to their stipulations the operative clauses of

the statute being in each case preceded by preamble in which it is

recited that the draft conventions have been ratified by Canada The

procedure followed if we .put aside the provisions of article 405 was

the usual and proper procedure for engaging in and giving effect to

agreements with foreign governments The propriety of this pro

cedure is questioned on the ground that under the special provisions

of article 405 and especially those of paragraphs and of the article

it was an essential condition of the jurisdiction of Parliament to legis

late for the enforcement of the conventions that the conventions thould

have been submitted to and should have received the assent of the

provincial legislatures before the enactment of suoh legislation by

Parliament

Paragraphs and must be rend together andi reading them together it

would appear that the competence postulated is the competence

to enact legislation or to take other action contemplated by the

article

The obligations upon consent of the competent authority or authorities to

ratify and upon like consent after ratification to make effective the

provisions of the convention are both treaty obligations and the

authority or authorities competent to take legislative action where
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legislative action may be necessary to make the provisions of the 1936

conVention effective would appear plainly to be included within the

authority or authorities before whom it is provided that the draft
REFERENCES

conventions shall be brought THE WEEKLY

It follows from what has been said that this treaty obligation is an obii- ITRL
gation within section 132 and consequently that tlhe authority to make UEa
the convention effective exclusively rests in the Parliament and Coy- TAKINGs Acr
ernment of Canada and therefore that the Parliament of Canada is THE

at least one of the authorities before which the convention must be

brought under the terms of artidle 405 The proiincial legislatures AND THE
may also be competent authorities within the contemplation of para- LIMITATION

graph of that article but it is unnecessary to decide that question
OF Houns OF

WORK ACE
for the purposes of this reference

The Governor General in Council is designated the Treaties of

Peace Act 1919 enacted under the authority of section 132

to take all such measures as may seem to him to be necessary

for the purpose of carrying out the Treaties of Peace and for

giving effect to the terms of such treaties He it was there

fore upon whom devolved the duty of performing the obligation

of Canada under art 405 to bring the draft convention before the

authority or authorities possessing competence under the Con
stitution of Canada He it was also on whom devolved the duty

to communicate to the League of Nations the ratification by Canada

upon the assent of the competent authority or authorities More

over the Parliament of Canada possessing exclusive jurisdiction in

relation to international agreements the creation as well as the

enforcement of them declared by the statutes now under examination

that the conventions in question were ratified by Canada The execu

tive authority therefore charged with the duty of acting for Canada

in performing the treaty obligations of submitting the conventions to

the proper constitutional authorities and of communicating ratification

to the League of Nations upon the assent of those authorities and

His Majesty the King in Parliament have in effect combined in de

claring that the ratification was assented to by the proper constitu

tional authorities of Canada in conformity with the stipulations of

art 405 That would appear to be sufficient to constitute diplo

matic obligation binding upon Canada to observe the provisions of

the conventions

Per Rinfret 3.Apart from any consideration resulting from their aspect

as laws intended to carry out the obligations of Canada under Draft

Conventions agreed upon at general conferences of the International

Labour Conference of the League of Nations the subject-matter of

these Acts is undoubtedly one in relation to which under the Consti

tution of our country the legislature in each province m.ay exclu

sively make laws It follows that in order to support the validity

.of the Acts the Attorney-General of Canada baa the burden of

demonstrating that in the premises the subject-matter of the dis

puted legislation has for some special reason been transferred to

the jurisdiction of the Parliament of Canada

The Acts cannot he supported as an exercise of the legislative powers of

the Dominion either to make laws for the peace order and good gov
ernment of Canada or for the regulation of trade and eomgierce or

in relation to the criminal law
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1936 These conventions are not treaties within the meaning of section

REFERENCES
182 of the B.N.A Act such as was the case in the Aeronautics

re Reference to the Privy Council A.C 54 nor sre they

Tarn Wnsnr conventions belonging to that class of conventions submitted to

Rsst IN the Privy Council in the Radio Reference 1932 AC 304 So
INDUSTRIAL

uzm- that the judgments of the Privy Council us those two References do

TAKINGs Ac not constitute authorities in support of the Dominion Governments

TEE or the Dominion Parliaments power to act alone in the performance
MINIMUM

of the obligations deriving from conventions of the present character
WAGES Acr

AND Tas Besides that both in the Aeronautics and in the Radio references the

LIIrArIoN Privy Council at the same time as it declared that the validity of

Woan Act the legislation in respect thereto could be supported as an exercise of

the power derived from section 132 B.N.A Act or from the residu

ary power to make laws for the peace order and good government

of the country also came to the conclusion that the subject of aero

nautics and the subject of radio cane under one or more of the

enumerated heads of section 91 of the B.N.A Act which is not the case

here

But the critical point in the present reference is whether the Draft Con

ventions were competently ratifieda point which was not raised nor

decided in the Aeronautics or Radio references

very great distinction must be made between the power to create an

international obligation and the power to perforni it when once it has

been created

Under the distribution of legislative powers the subject matters of

the three Acts now submitted are assigned to the exclusive

jurisdiction of the legislature in each province under the head

Property and Civil Rights in the Province of section 92 B.N.A

Act civil right does not change its nature just because it becomes

the subject matter of convention with foreign state It is always

the same civil right It is not within the spirit of the Constitution

that the Dominion Parliament might acquire exclusive jurisdiction

over such matters merely es consequence of the fact that the

Dominion Government in regard to them decides to enter into

convention with foreign power It would be directly against the

intendment of the B.N.A Act that the King or the Governor General

of Canada should enter into an international agreement dealing with

matters exclusively sssigned to the jurisdiction of the provinces solely

upon the advice of the Federal Ministers who either by themselves

or through the instrumentality of the Dominion Pariiament are pro

hibited by the Constitution from aesuming jurisdiction over these

matters

Moreover article 405 of the Treaty of Versailles must be inter

preted as requiring in Canada the consent and approval of the

provinces before Draft Conventions of the nature of those now sub

mitted can be properly and competently ratified by Canada as

member of the League of Nations

In this Court the question as to where lies the power to create an inter

national obligation dealing with matters within the exclusive jurisdic

tion of the provinces is concluded by our decision on the reference

Re Legislative Jurisdiction over Hours of Labour S.C.R 505

Ii follows that the Draft Conventions not having received the consent and

the approval of the legislatures of the provinces nor even of the pro-
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vincial governments were not properly and competently ratified and 1936

the Acts adopted in relation to these Draft Conventions and allegedly

for the purpose of performing the thligations arising under them are
LbEFERENCES

ultra vires of the Parliament of Canada Tua Wzsnr
REST IN

Per Cannon J.When an Act of Parliament is challenged before this
INnUSTRI

Court as unconstitutional the article of the Constitution which 1TAflNos ACT

invoked should be laid beside the statute which is challenged in Tas
order to decide whether the latter squares with the former The only MINIMUM

power of this Court is to announce its judgment upon the question
WAGES Aol

This Court neither approves nor condemns any legislative policy

Its office is to ascertain and declare whether the legislation is in 05 Hones OF

accordance with or in contravention of the provisions of the Consti- WoRK ACT

tution The question is not what power the Federal Government

ought to have but what powers in fact have been given to it by

the B.N.A Act There is in this country dual form of government

and in every province there are two governments Our country

differs from nations where all legislative power without restriction

is vested in parliament or other Ilegislative body subject to no

restriction

If any changes are required to face new situations or to cope with

the increased importance of Canada as nation they may be

secured by an amendment to the BN.A Act but neither this

Court nor the Privy Council should be called upon to legislate out

side of its provisions

The Jaibour draft conventions in this case binding Canada inde

pendently from the rest of the Empire do not all under eec

tion 132 B.N.A Act they were not even contemplated as feasible

in 1867 when that Act was passed Radio and aeronautics are

also new matters not existing at that time and had to he dealt

with by the Privy Council as outside the enumerated subjects of

91 and 92 B.NA Act and these two decisions must be considered

as arrdts desplce and confined to the subject-matters which both had

necessarily interprovincial and international aspects

But the payment of wages for labour the weekly rest and the rate of wages

and length of hours of work were well known subjects in 1867 and they

were by common agreement reserved by the imperial Parliament

to the provinces as purely local and private matters of property and

civil rights

Therefore in the words of section 405 of the Treaty of Ver

sailles Canada as federal state has only power to enter

into convention on laibour matters subject to limitations and the

draft conventions thould have been treated as recommendation

only Such recommendation is to be submitted to the members for

consideration with view to effect being given to it by national

legislation or otherwise The Versailles Treaty recognizes that in

certain eases effect cain be given to labour agreement otherwise

than by national legislation In these cases it does not appear that

either the recommendations or the draft conventions were submitted

to the provinces i.e the authorities within whose competence the

matter lies for the enactment of legislation or other action and

this is fatal to the validity of the ratification of these labour con

ventions by the Federal authorities
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1936 As an internal matter such changes in the respective constitutional powers
of the provinces and of the Central Government cannot be justified by

REFERENCES

re
invoking some clauses of the Treaty of Versailles Respect of their

THE WEEKLY property and civil rights was guaranteed by the British Crown to the

Rasp IN inhabitants of the original provinces as far back as the Treaty of Paris in

INnusmLkL
1763 this was confirmed by the constitution of 1367 which cannot beUNDER

TAKINGS Acr dhanged in this essential part except by an Imperial statute as plainly

THE set forth in the Act of Westminster of 1931 section Therefore

MINIMUM the Parliament and the Government of Canada cannot appropriate
WAGES Aar those powers exclusively reserved to the provinces by the simple

LIMITATION process of ratifying labour convention passed at Geneva with

OF HOURS OF representatives of foreign countries Neither the Governor General

WORK Act in Council nor Parliament can in any way and specifically by an

agreetment with foreign power change the constitution of Canada

or take away from the provinces their competency to deal exclusively

with the enumerated subjects of section 92 B.N.A Act Before

accepting as binding any agreement under section 405 of the Treaty

of Versailles foreign powers must take notice that this countrys

constitution is federal not legislative union

Per Crochet J.The Acts passed by the Dominion Parliament embody

legislation which is directly aimed at the regulation and con itrol of

contracts of employment private as well as public in every province

of the Dominion and thus deal in very real and radical sense with

civil rights in all the provinces of Canada alike and the funda
mental question before this Court is whether there is any authority

within the B.N.A Act for tbe exercise of such legislative power by
the Parliament of Canada

None of the danft conventions of the International Labour Cone

ference of the League of Nations upon the ratification of which

by the Government of Canada it has been sought to justify the

enactment of this legislation fall within the terms of section 132 of

the BN.A Act Even if the Treaty of Versailles were treaty

between the British Empire as an undivided unit and those foreign

states whose plenipotentiaries signed it and not treaty purport

ing to have been entered into by the self.igoverning Dominions of

the Empire as separate governments it could not be said that there

was any obligation for the performance of which the Parliament of

Canada was empowered within the terms of section 132 to enact

legislation as pertaining to an obligation imposed by that treaty

upon Canada or any province thereof as part of the British Empire

As regards the residuary clause of section 91 this provision can only

be invoked where the real subject matter of the legislation does not

fall within the classes of subjects which are exclusively assigned to

the provinces by section 92 once it appears that the real purpose

and effect of Dominion enactment is to interfere with private and

civil rights in the provinces and that in that aspect it consequently

fails within the sphere of legislation which has been exclusively

reserved for the provinces not only by the provisions of section 92

but by the saving clause in the introduction of section 91 such an

enactment cannot he justified under the general authority conferred

on the Parliament of Canada If such legislation could be main
tained on the ground that it was for the peace order and good gos
ernment of Canada it could only be by ignoring the explicit limita
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tion whioh is placed on the socalled general authority by the reside- 1936

ary clause itself with the obvious intention of preventing its appli-

cation in the very sense now contended for and thus protecting the
REFERENCES

provinces in the full enjoyment of -their exchisive legislative -rightsTHE WEEXLI

as permanently guaranteed to them by section 91 REsT IN

INDUSTRIAL

Although the Government of Canada must now be held to be the proper UNDER-

medium for the formal conclusion of international conventions whether TAKINGS ACT

they affect the Dominion as whole or any of the provinces separately
THE

this fact cannot be relied on as altering in any way the provisions

off the B.N.A Act as regards the distribution -of legislative power ANDrHE
between the Dominion Parliament and the provincial legislatures LIMITATIoN

or as necessarily giving to any matter which may be made the sub- OF Hones OF

j-ect
of legislation in Canada any other meaning or aspect than that

WoaicAcrr

which it bears in our original constitution Whether such -matter

is one which falts under the terms of either section 91 or of section 92

or of section 132 must depend upon the real intendm-ent of the

B.N.A Act itself as gathered from the terms of those sections and

the Act as whole

The legislation embodied in these three statutes is legislation which

the Parliament of Canada has enacted to give effect to the

draft conventions of the International Labour Conference of the

League of Nations These conventions are admittedly conven

tions to whiob the Government of Canada were in no manner

bound to assent or to formally ratify They were submitted

to the Government of this country as mere draft conventions and

stood as such entil 1935 when -the Government of Canada chose to

approve them several years after the expiration of the period fixed

by article 405 of the Treaty of Versailles for their submission to

the authority or authorities within whose competence the matter

lies for the enactment of legislation or other action The provision

of article 405 of the Peace Treaty of Versailles is clearly mandatory

and not merely directory and the ratification of the conventions

upon which these three statutes purport to be founded is null and

void under -the terms of that article However the provisions of the

B.N.A Act not the terms of -the Treaty of Versailles should be

looked at for the answers to the questions submitted on this -reference

concerning the constitutionality of these three statutes and accord

ingly they are ultra vires of the Parliament of Canada

REFERENCES by His Excellency the Governor General

in Council to the Supreme Court of Canada in the exercise

of the powers conferred by section 55 of the Supreme Court

Act R.S.-C 1927 35 of the following questions Are

The Weekly Rest in Industrial Undertakings Act The

Minimuth Wages Act and The Limitation of Hours of

Work Act or any of the provisions thereof and in what

particular or particulars or to what extent ultra vires of

the Parliament of Canada

The Order in Council referring the questions to the

Court read as follows
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which were respectively passed as appears from the recitals

set out in the preambles of the said Acts for the purpose
of enacting the necessary legislation to enable Canada to

discharge certain obligations declared to have been assumed

by Canada under the provisions of the Treaty of Peace

made between the Allied and Associated Powers and Ger

many signed at Versailles on the 28th day of June 1919

and to which Canada as part of the British Empire was

signatory and also under certain draft conventions con

cerning the application of the weekly rest in indus

trial undertakings the creation of minimum wage fix

ing machinery and the limitation of hours of work

in industrial undertakings respectively adopted by the

International Labour Conference in accordance with the

relevant articles of the said Treaty

The Minister observes that doubts exist or are enter

tained as to whether the Parliament of Canada had juris

diction to enact the said Acts or any of them either in

whole or in part and that it is expedient that such ques
tions should be referred to the Supreme Court of Canada

for judicial determination

The Committee accordingly on the recommendation

of the Minister of Justice advise that the following ques

tions be referred to the Supreme Court of Canada for

hearing and consideration pursuant to section 55 of the

Supreme Court Act
Is The Weekly Rest in Industrial Undertakings Act

or any of the provisions thereof and in what par

ticular or particulars or to what extent ultra vires

of the Parliament of Canada

1936 The Committee of the Privy Council have had before

REFERENCES them report dated 31st October 1935 from the Minister
re

TnE WEEKLY of Justice referring to the following Acts contained in the

REST IN statutes of Canada 1935 namely
INDUSTRIAL

TAKINGSAT The Weekly Rest in Industrial Undertakings Act cap
THE 14MINIMUM

WAGES Acyr The Minimum Wages Act cap 44 andAND THE
LIMITATION

OF Houss OF
The Limitation of Hours of Work Act cap 63

WORK Acr
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Is The Minimum Wages Act or any of the provisions 1936

thereof and in what particular or particulars or to REFERENCES

what exent ultra vires of the Parliament of TRERXLY
REST IN

Canada INDUSTRIAL

UNDER-
Is The Limitation of Hours of Work Act or any of ThKnasAcT

the provisions thereof and in what particular or MINIMUM

particulars or to what extent ultra vires of the Par
LIMFrATI0N

hament of Canada
Os Houis os

LEMAIRE

Clerk of the Privy Council Duff C.J

The judgment of Duff C.J and Davis and Kerwin JJ

was delivered by

DUFF C.J.The validity of the legislation is attacked on

various grounds which will be stated presently

The draft convention respecting minimum wage fixing

machinery was adopted by the General Council of the

Labour Organization of the League of Nations on the

6th June 1928 and copy was communicated to Canada

on August 23rd 1928

Resolutions declaring it to be expedient that Parlia

ment do approve of the draft convention were passed

by the House of Commons on March 15th 1935 and

by the Senate on April 2nd 1935
The draft convention was under art thereof trans

formed into convention by the assent of two members

of the Labour Organization on the 14th June 1930 On
the 12th April 1935 the Governor General by Order in

Council ordered on behalf of Canada that the convention

be confirmed and approved and that formal com
munication of this confirmation and approval be made

to the Secretary General of the League of Nations On
25th April 1935 the formal instrument of ratification was

deposited with the Secretary of the League of Nations

The statute in controversy was assented to on the 28th

of June 1935 in which there is the following preamble
Whereas the Dominion of Canada is signatory as part of the British

Empire to the Treaty of Peace made between the Allied and Associated

porre note Counel on the argument this Reference were

the same as those rnentioneâ at 365
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1936 Powers and Germany signed at Versailles on the 28th day of June
.-- 1919 and vthe.reas the said Treaty of Peace was comfirmed by the Treaty

REFERENCES
of Peace Act 11 and whereas by article 23 oI the said Treaty the

THE WEEKLY signatories thereto each agreed that they would endeavour to secure and

REST IN maintain fair and humane conditions of labour for men women and
INDUSTRIAL

children both in their own countries and in all countries to which their

TAKINGS ACT
commciaIl and industrial relations extend and by article 427 of the

THE said Treaty it was declared that the well-being physical moral and intel-

MINIMUM lectual of industrial wage-earners is of supreme importance and whereas

WAGES ACT Convention concerning minimum wages was adopted as Draft Con

LiMITATION
vention by the General Conference of the International Labour Organi

OF HOURS OF
zation of the League of Nations in accordance with the relevant articles

WORK ACT of the said Treaty which said Convention has been ratified by Canada
and whereas it is advisable to enact the necessary legislation to enable

Du1TC.J Canada to discharge the obligations assumed under the provisions of the

said Treaty and the said Convention and to provide for minimum wages
in accordance with the provisions of the said Convention and to assist in

the maintenance on equitable terms of interprovincial and international

trade Therefore His Majesty by and with the advice and consent of

the Senate and House of Commons of Canada enacts as follows

The immediate question put in precise form is this Is

the statute which by its preamble recites the adoption

of the draft convention by the General Conference of the

Labour Organization and the ratification of that conven

tion by Canada constitutionally effective without the

assent of the provinces to alter the law of those prov
inces by bringing that law into conformity with the stipu

lations of the convention so ratified the matter of these

stipulations being ex hypothesi normally and saving

certain specific fields of legislation with which we are not

concerned subject matter of legislation within the ex
clusive competence of the respective provincial legisla

turesunder section 92 of the B.N.A Act

The principal points now in controversy arise upon
these contentions of the provinces

First that the Governor General in Council has no

authority to enter into any international engagement

second that since the subject matter of the convention

falls within the subdivision of 92 which relates to prop

erty and civil rights within the provinces the assent of

the provincial legislatures was an essential condition of

valid ratification under art 405 of the Labour Part of

the Treaty

Third that in view of the character of its subject mat
ter the provinces alone are competent to give the force

of law to the Convention



S.C.R SUPREME COURT OF CANADA 473

We shall discuss in another place in the reasons for 1936

the answers in the Reference concerning the Natural Prod- REICEs

ucts Marketing Act 403 the contention that theTHEEY
Dominion independently of her powers in respect of inter- REST IN

national obligations possessed authority in the circum- INIAL
stances of the time to enact the statute under the residuary TAKIGS

AcT

power to make laws for the peace order and good govern- Mimu
WAGES Acrmenu oi anaa ANDTHE

As step preliminary to the examination of the argu- LIMITATION

ments addressed to us in support of these contentions

some brief observations upon the legislative and executive
Duff C.J

authority of the Parliament and Government of Canada

in respect of international agreements may be useful

An interesting and valuable account was presented in

argument of the development of Dominion status within

the British Empire or the British Commonwealth of

Nations Stages in that development are marked by the

Imperial War Conference of 1917 the proceedings in the

negotiation the signature and the raitification of the

Treaty of Versailles and of the Fisheries Treaty of 1923

by the Imperial Conferences of 1923 1926 and 1930 and

finally by the Statute of Westminster 1931 At the

moment it is sufficient to observeas to statusthat two

fundamental characteristics of it are defined in unmis

takeable words in the Report of the Imperial Conference

of 1926

we refer to the group of self-governing communities composed
of Great Britain and the Dominions Their position and mutual relations

may be readily defined They are autonomous Communities within the

British Empire equal in status in no way subordinate one to another

in any aspect of their domestic or external affairs though united by

common allegiance to the Crown and freely associated as members of

the British Commonwealth of Nations

Great Britain and the Dominions are united by

common allegiance to the British Crown and are

autonomous communities within the British Empire

equal in status in no way subordinate one to another in

any aspect of their domestic or external affairs and

freely associated as members of the British Common
wealth of Nations

The possession of equality of status with Great Britain

in respect of all aspects of external as well as domestic

affairs is thus affirmed in language admitting of no dis
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1936 pute as to its intent or effect This equality of status

REFERENCES as the report later explains does not necessarily imply

THE WEEKLY identity of function It does however indisputably in-

REST IN volve two very definite things In the legislative sphere

subject to the disabilities imposed expressly or by neces

TAKINOSACT
sary implication by the B.N.A Act and the Statute of

MINIMUM Westminster and to whatever restrictions may be im
plicit in her position as member of the British Corn

monwealth of Nations owing common allegiance to the

WORK ACT Crown the legislative authority reposed in the Parlia

DUff CJ ment and Legislatures of Canada is plenary and embraces

the whole field of external as well as domestic matters

and in the executive sphere while the executive author

ity for Canada is vested in the King it is exercised accord-

ing to the advice of the appropriate Canadian Govern

ment and under the control of the appropriate legis-

lature

As regards legislative authority this is precisely what

is evidenced by the Statute of Westminster The statute

recognizes the common allegiance to the King as the

bond uniting Great Britain and the Dorninions Extra-

territorial legislative authority is in apt and express terms

conferred upon the Dominion Parliaments But three

declarations signalize in striking way the fundamental

dogma of equality The first is in the preamble and is

concerned with the royal style and title and the succes

sion to the Throne In respect of these the preamble

declares that no alteration in the law could be made con

sistently with the constitutional position except with the

consent of all Then there is the declaration that no

statute of the United Kingdom should have effect in any

Dominion as part of its law without the consent of that

Dominion And lastly it is declared that nothing in the

Act shall be deemed to give to the Parliament of Canada

power to amend the B.N.A Act These reservations bring

into relief the sweeping character of the legislative author

ity which is possessed by the Parliament of Canada and

Legislatures combined

As respects the executive sphere the statute does not

explicitly speak except in its recognition of the common

allegiance to the Crown as the bond of union In that field

however the declarations of the Imperial Conferences leave
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no doubt as to the constitutional position First as to the 1936

Governor General In the report of 1926 his position is REFflENCE5

defined thus
THE WEEKLY

We proceeded to consider whether it was desirable formally to place
REsT IN

INDUsTRIAL
on record definition of the position held by the Governor General as UNDER-
His Majestys representative in the Dominions That position though TAKINGs ACT
now generally well recognized undoubtedly represents development from THE

an earlier stage when the Governor General was appointed solely on the

advice of His Majestys Ministers in London and acted also as their
AND THE

representative LIMITATION

In our opinion it is an essential consequence of the equality of status OF Houas OF

existing among the members of the British Commonwealth of Nations
ORE

that the Governor General of Dominion is the representative of the Duff CL
Crown holding in all essential respects the same position in relation to

the administration of public affairs in the Dominion as is held by His

Maj esty the King in Great Britain and that he is not the representative

or agent of His Majestys Government in Great Britain or of any Depart

ment of that Government

This declaration of 1926 is repeated in 1930

The Report of the Inter-Imperial Relations Committee of the Imperial

Conference of 1926 declared that the Governor General of Dominion is

now the

representative of the Crown holding in all essential respects the same

position in relation to the administration of public affairs in the

Domithon as is held by His Majesty the King in Great Britain and

that he is not the representative or agent of His Majestys Govern

ment in Great Britain or of any Department of that Government

A.s to the particular matter with which we are now con

cerned the authority of the Government of Canada in rela

tion to international arrangements the Reports of the

Imperial Conferences for 1923 and 1926 contain most im
portant declarations In substance in so far as they are

immediately pertinent they amount to thisthe Confer

ences recommend that the practice initiated in connection

with the Halibut Fisheries Treaty of 1923 with the United

States shall be continued and that pursuant to that prac

tice agreements between Great Britain and foreign coun

try or Dominion and foreign country shall take the

form of treaties between heads of states except in the ease

of agreements between governments the responsible gov
ernrnent being in each case the Government of Great

Britain or the Government of the Dominion concerned

upon whose advice plenipotentiaries are appointed and full

powers granted

The argument on behalf of some of the provinces while

conceding equality of status between the Dominions and

20B318
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1936 Great Britain in respect of such matters and the political

REFERENCES responsibility of the Dominion Government in respect of all

THE WEEKLY
treaties or agreements to which the Dominion is party

REsr denies the authority of the Governor General acting on the

INIAL advice of the Canadian Government to conclude treaty

TAXINGSACT or an agreement with foreign state The prerogative it

MINIMUM is said resides in the Crown and it is most earnestly con-
WAGES ACT tended that the power to exercise this prerogative has never

LIMITATION been delegated to the Governor General of Canada or to
OF HouRs OF

WoRK ACT any Canadian authority

DUff C.J With reference to the Report of the Conference of 1926

which in explicit terms recognizes treaties in the form of

agreements between governments to which His Majesty is

not in form party it is said that since an Imperial

Conference possesses no legislative power its declarations

do not operate to effect changes in the law and it is em
phatically affirmed that in point of strict law neither the

Governor General nor any other Canadian authority has

received from the Crown power to exercise the prerogative

The argument is founded on the distinction it draws

between constitutional convention and legal rule and it is

necessary to examine the contention that in point of legal

rule as distinct from constitutional convention the Gover

nor General in Council had no authority to become party by

ratification to the convention with which we are concerned

There are various points of view from which this con

tention may be considered First of all constitutional law

consists very largely of established constitutional usages

recognized by the Courts as embodying rule of law An

Imperial Conference it is true possesses no legislative

authority But there could hardly be more authoritative

evidence as to constitutional usage than the declarations

of such Conference The Conference of 1926 categorically

recognizes treaties in the form of agreements between

governments in which His Majesty does not formally

appear and in respect of which there has been no Royal

intervention It is the practice of the Dominion to con

clude with foreign countries agreements in such form and

agreements even of still more informal charactermerely

by an exchange of notes Conventions under the auspices

of the Labour Organization of the League of Nations in

variably are ratified by the Government of the Dominion
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concerned As rule the crystallization of constitutional 1936

usage into rule of constitutional law to which the Courts REFERENCES

will give effect is slow process extending over long THE WEEKLY

period of time but the Great War accelerated the pace of REST IN

development in the region with which we are concerned

and it would seem that the usages to which have referred

the practice that is to say under which Great Britain and MINIMUM

the Dominions enter into agreements with foreign countries

in the form of agreements between governments and of LIITATIoN

still more informal character must be recognized by the OURASF
Courts as having the force of law DuJ

Indeed agreements between the Government of Canada

ancL other governments in the form of an agreement

between Governments to which His Majesty is not party

have been recognized by the Judicial Committee of the

Privy Council as adequate in international law to create an

international obligation binding upon Canada Radio

Reerence The Convention in question there was the

Radio Telegraphic Convention of the 25th November

1927 which was convention between the Governments

of Great Britain Canada and other countries The Con
vention was concluded subject to ratification The rati

fication was in the following form

Whereas Convention together with General Regulations relating to

Radio Telegraphy was signed at Washington on the 25th November 1927

by the representatives of His Majestys Government in Canada and of

other Governments specified therein which Convention and General Regu
lations are word for word as follows

His Majestys Government in Canada having considered the aforesaid

Convention together with the General Regulations hereby confirm and

ratify the same and undertake faithfully to perform and carry out the

stipulations therein contained in witness whereof this instrument of rati

fication is signed and sealed by the Secretary of State for External Affairs

for Canada

Ernest Lapointe

For the Secretary of State for External Affairs

O1TAwA July 12 1928

This ratification it was held by the Judicial Committee

of the Privy Council was effective and created diplo

matic obligation binding on Canada which the Parliament

of Canada was competent to enforce by legislation

AC 304
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1936 Ratification was the effective act which gave binding

REIRENCES force to the convention It was as respects Canada the

act of the Government of Canada alone and the decision

REST IN mentioned appears therefore to negative decisively the
INDUSTRIAL

UNDER- contention that in point of strict law the Government of

TARINGS AcT Canada is incompetent to enter into an international
ThE

MINIMUM engagement
WAGES Acr

AND ThE It is however essential in considering the question now
LIMITATION

OF Houas OF
before us not to lose sight of the fact that the ratification

WoKAcr with which we are concerned on this reference is one pro-

Duff n.j fessedly effected pursuant to treaty obligation arising

under the Treaty of Versailles and some reference to the

general features of that treaty well known though they

are is unavoidable

It is treaty of peace It is treaty between the British

Empire and foreign countries Prima facie therefore by

section 132 of the British North America Act the Parlia

ment and Government of Canada have all powers neces

sary or proper for performing the obligations of Canada

as part of the British Empire towards foreign

countries arising under the Treaty

By the terms of article 405 upon ratification of con

vention notified to Canada Canada incurs an obligation to

take such action as may be necessary to make effective

the provisions of the convention The question whether

or not there has been ratification of the convention within

the contemplation of the article will be considered later

The point to be emphasized here is that the obligation to

make effective the provisions of the convention is

treaty obligation and prima facie therefore an obligation

in respect of which the Dominion Parliament is invested

with the authority bestowed by section 132 The Treaties

of Peace Act 1919 10 Geo ch 30 is in the following

terms It is convenient to reproduce the statute in full

AN ACT for carrying into effect the Treaties of Peace between His

Majesty and certain other Powers

Assented to 10th November 1919

Whereas at Versailles on the twenty-eighth day of June nine

teen hundred and nineteen Treaty of Peace including Protocol

annexed thereto between the Allied and Associated Powers and Ger

many copy of which has been laid before each House of Parliament

was signed on behalf of His Majesty acting for Canada by the pleni
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pot.entiaries therein named and whereas Treaty of Peace between the 1936

Allies and Associated Powers and Austria has since been signed on behalf

Majesty acting for Canada by the plenipotentiaries therein named REFERENCES

and it is expedient that the Governor in Council should have power to THE WEEKLY
do all such things as may be proper and expedient for giving effect to the REST IN

said Treaties Therefore His Majesty by and with the advice and con- INDUSTRIAL

sent of the Senate and House of Oommons of Canada enacts as follows

The Governor in Council may make such appointments estab- Txa
lish such offices make such Orders in Council and do such things as appear MINIMUM
to aim to be necessary for carrying out the said Treaties and for giving WACEAOT
effect to any of the provisions of the said Treaties

LIMITATION

Any Order in Council made under this Act may provide for the OF HOURS OF

imposition by summary process or otherwise of penalties in respect of
Woax AcT

breaches of the provisions thereof and shall be laid before Parliament
Duff CJ

as soon as may he after it is made and shall have effect as if enacted in

this Act but may be varied or revoked by subsequent Order in Council

Any expense incurred in carrying out the said Treaties shall be

defrayed out of moneys provided by Parliament

This Act may be cited as The Treaties of Peace Act 1919

The Governor in Council is by this statute the proper

authority for authorizing ratification under article 405

The Parliament of Canada it will be observed consists of

His Majesty the King the Senate and the House of Com
mons Section 17 B.N.A Act and this statute enacted

pursuant to the authority of section 132 in itself empowers
the Governor General in Council to exercise any prerogative

concerning foreign relations in order to carry out the stipu
lations of the Treaty The Governor General acts as the

delegate of His Majesty as well as the agent of Parliament

A.G Cain Moreover section 132 itself invests the

Government of Canada as well as the Parliament of Can
ada with all powers necessary or proper for performing the

obligations of Canada under treaty within the scope of

thai section and the Governor General by his Commis

sion is authorized and commanded to

execute all things that shall belong to his said office and to

the trust We have reposed in him according to such laws as

are or shall hereafter be in force in Our said Dominion 6-7 Edw VII
lv
In virtue of section 132 of the B.N.A Act and of the

Treaties of Peace Act 1919 the authority of the Governor

in Council to authorize ratification therefore would seem

prima facie to be indisputable

As against this conclusion two main objections are

urged First it is said that the legislative authority created

A.C 542
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1936 by section 132 has no application to matters falling exclu

REFSRENCES sively within the legislative authority of the provinces under

THE WEEKLY
the terms of 92 Second it is said that the section is

REST IN limited in its operation to matters which are properly the

INDUSTRIAL

UNDER- subjects of international arrangement and that such mat
TAKINOSAcT ters as the regulation of the rates of wages the hours of

MINIMUM labour and days of rest are matters of purely domestic

concern which do not fall within that category

LIASITAn0N

oFHosoF To deal first with the second of these objections First

WCT
of all no authority seems to indicate that such matters

Duff C.J are excluded from the scope of the prerogative in relation

to treaties Second the Treaty of Versailles contains as

an integral part of it the Covenant of the League of

Nations Art 23 of the Covenant provides inter alia

Subject to and in accordance with the provisions of international

conventions existing or hereafter to be agreed upon the Members of the

League

will endeavour to secure and maintain fair and humane con

ditions of labour for men women and children both in their own

countries and in all countries to which their commercial and industrial

relations extend and for that purpose will establish and maintain

the necessary international organizations

undertake to secure just treatment of the native inhabitants

of territories under their control

will entrust the League with the general supervision over the

execution of agreements with regard to the traffic in women and

children and the traffic in opium and other dangerous drugs

The Treaty also includes Part 13 which provides for

permanent Labour Organization and section of that Part

is in these terms

Whereas the League of Nations has for its object the establishment

of universal peace and such peace can be established only if it is

based upon social justice

And whereas conditions of labour exist involving such injustice

hardship and privation to large numbers of people as to produce unrest

so great that the peace and harmony of the world are imperilled and

an improvement of those conditions is urgently required as for example

by the regulation of the hours of work including the establishment of

maximum working day and week the regulation of the labour supply

the prevention of unemployment the provision of an adequate living wage

the protection of the worker against sickness disease and injury arising out

of his employment the protection of children young persons and women

provision for old age and injury protection of the interests of workers

when employed in countries other than their own recognition of the

principle of freedom of association the organization of vocational and

technical education and other measures
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Whereas also the failure of any nation to adopt humane conditions 1936

of labour is .an obstacle in the way of other nations which desire to improve
the conditions in their own countries

REFERENCES

re

The High Contracting Parties moved by sentiments of justice and THE WEEKLY

humanity as well a.s by the desire to secure the permanent peace of the REST IN

world agree to the following INUSTRL4L

The signatories to the Treaty included almost all thCTAHINGSAcT

organized states of the world and the Treaty would MINIMUM

appear especially in view of the parts of it just quoted

to involve declaration by all these states that matters LIMITATION

OF Houas OF
such as those which are the subject of the convention now \VORK

in question are proper subjects for international engage-
Duff

ments Since the Covenant was entered into this view has

been acted upon time and again by the nations of the

world and it would appear to be scarcely tenable that

treaty dealing with such matters is excluded for that reason

alone from the operation of section 132

Turning to the contention that matters ordinarily fall

ing as subjects of legislation within section 92 of the

BN.A Act are excluded from the ambit of Dominion

authority under section 132 it may be said at once that

suc.h view would run counter to well established practice

as well as to judicial authority The Dominion Parliament

has in fact exercised the powers vested in it for perform

ing obligations arising under such treaties by legislating

in relation to matters which otherwise would have fallen

within the domain of property and civil rights within the

several provinces and of controlling the management and

disposal of the public lands and other property of the

Provincial Governments signal instance is the statute

of 1911 which gave statutory effect to the agreements of

the International Waterways Treaty of January 11 1909

1911 1-2 Geo ch 28 By of that statute

the laws of Canada and of the several provinces thereof are hereby

amended and altered so as to permit authorize and sanction the per
formance of the obligations undertaken by His Majesty in and under

the aid treaty and so as to sanction confer and impose the various

rights duties and disabilities intended by the said treaty to be Con
ferred or imposed or to exist within Canada

It is not necessary to particularize the terms of the Treaty

but obviously the treaty deals with matters that but for

132 would indisputably have come at the date of the

statute 1911 within the exclusive spheres of the provin
cial legislatures
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1936 Then there is the Japanese Treaty Act Stats of Can

RCES 1913 3-4 Geo ch 27 which gave statutory effect to

THEWEEKLY
the treaty of the 3rd April 1911 with Japan By the

REST IN second section it is declared that the treaty shall have
INDUSTRIAL

UNDER- the force of law Canada The first four paragraphs of

TAKINGSAcT the first article of the Treaty are these
THE

MINIMUM The subjects of each of the High Contracting Parties shall have full

WAGEs ACT liberty to enter travel and reside in the territories of the other and

LIMITATION
conforming themselves to the laws of the country

OF HoURS Shall in all that relates to travel and -residence be placed in all

Wom ACT
respects on the same footing as native subjects

DUff CJ They shall have the right equally with native subjects to carry

on their commerce and manufacture and to trade in all kinds of mer
chandise of lawful commerce -either in person or by agents singly or in

partnerships with foreigners or native subjects

They shall in all that relates to the pursuit of their industries call-

jugs professions and educational studies he -placed in all respects on the

same footing as the subjects or citizens of the -most favoured nation

They shall be permitted to own or hire and occupy houses manu

factories warehouses shops and premises which may be necessary for

them and to lease land for residential commercial industrial and other

lawful purposes in the same manner as native subjects

In 1921 by ch 49 of the statutes of that year the legis

lature of British Columbia passed statute giving legis

lative force to certain Orders in Council intended to put

into effect resolution of the legislature of 1902 by which

it was resolved

that in all contracts leases and concessions of whatsoever kind entered

into issued or made by the government or on behalf of the govern

ment provision be made that no Chinese or Japanese shall be employed

in connection therewith

This statute of 1921 was challenged in respect of the

competence of the legislature to enact it and it came

before th-e Judicial Committee in two casesB rooks

Bidlake A.G for B.C and A.G for B.C A.G for

Canada By the decision in the first of these cases

it was held that as respects Chinese th-e statute was valid

as an exercise of the functions of the provincial legislature

under sec 925 and see 109 of the B.N.A Act in regulat

ing the management of the property of the province and

in determining whether grantee or licensee of that prop

erty should or should not employ persons of certain races

and that its validity was not affected by the circumstance

that exclusive legislative authority respecting naturaliza

-1923 A.C 450 A.C 203
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tion and aliens is vested in the Parliament of Canada by 1936

head no 25 of section 91 REFERRNCES

The legislation being valid as regards Chinese as an Ths WE.Ly

exercise of the legislative authority of the province under

sections 92 and 109 it was held in the second of the above tINDER-

mentioned decisions to be invalid as regards JapaneseT K9G

that is to say the subjects of the Emperor of Japan
because it conflicted with the Japanese Treaty Act In AND THE

LnvxImTIoN
the absence of the Japanese Treaty and the statute giving OF HOURS OF

it the force of law throughout Canada the legislation would WORK Acr

have been operative in respect of Japanese as well as Duff C.J

Chinese but the powers of the Dominion under section

132 were held to be sufficient to enable the Dominion to

lay down rule in conformity with its obligations under

the Japanese Treaty which the provincial legislature there

by became incompetent to infringe or disregard by the

exercise of powers which otherwise it would undoubtedly

have possessed under the sections mentioned of the Con-

fed eration statute

The scope and effect of section 132 came again before

the Judicial Committee of the Privy Council for con

sideration in two cases in the year 1932 first the

Aeronautics case and second the Radio case

Each of these cases arose out of reference to this Court

by the Governor General in Council

In the first case the first question submitted was as

follows

Have the Parliament and Government of Canada exclusive legis
lative and executive authority for performing the obligations of Canada

or of any Province thereof under the Convention entitled Convention

relating to the Regulation of Aerial Navigation

That question was unanimously answered in this Court in

the negative The Judicial Committee answered it in the

affirmative and the parts of their Lordships judgment

which specially relate to that interrogatory are in these

words

There may also be cases where the Dominion is entitled to speak

for the whole and this not because of any judicial interpretation of ss

91 and 92 but by reason of the plain terms of 132 where Canada as

whole having undertaken an obligation is given the power necessary and

proper for performing that obligation

A.C 54 A.C 304
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1936 In their Lordhips view transport as subject is dealt with in certain

branches both of 91 and of 92 but neither of those sections deals

REEERENCES
specially with that branch of transport which is concerned with aero

THE WEEKLY nautics

REsT IN Their Lordships are of opinion that it is proper to take broader
INDUSTRIAL view of the matter rather than to rely on forced analogies or piecemeal

TAKINGSACT analysis They consider the governing section to be 132 which gives

THE to the Parliament and Government of Canada all powers necessary or

MINIMUM proper for performing the obligations towards foreign countries arising

WAGES ACT under treaties between the Empire and such foreign countries As far as

LiMITATION
132 is concerned their Lordships are not aware of any decided case

or buns or which is of assistance on the present occasion It will be observed how-

WORK ACT ever from the very definite words of the section that it is the Parlia

ment and Government of Canada who are to have all powers necessary
Duff C.J

or proper for performing the obligations of Canada or any Province

thereof It would therefore appear to follow that any Convention of the

character under discussion necessitates Dominion legislation in order that

it may be carried out It is only necessary to look at the Convention

itself to see what wide powers are necessary for performing the obliga
tions arising thereunder

It is therefore obvious that the Dominion Parliament in order duly

and fully to perform the obligations of Canada or of any Province

thereof under the Convention must make provision for great variety

of subjects Indeed the terms of the Convention include almost every
conceivable matter relating to aerial navigation and we think that the

Dominion Parliament not only has the right but also the obligation to

provide by statute and by regulation that the terms of the Convention

shall be duly carried out With regard to some of them no doubt
it would appear to be clear that the Dominion has power to legislate

for example under 91 item for the regulation of trade and com
merce and under item for the postal services but it is not necessary

for the Dominion to piece together its powers under 91 in an endeavour

to render them co-extensive with its duty under the Convention when

132 confers upon it full power to do all that is legislatively neces

sary for the purpose

In the second of these cases the Radio case Lord

Dunedin speaking for the Board observed with reference

to the Aeronautics case

For this must at once be admitted the leading consideration in the

judgment of the Board was that the subject fell within the provisions

of 132 of the British North America Act

The tenor of these observations is hardly compatible

with the notion that the authority to legislate under

132 does not apply to matters which but for that sec

tion would have fallen within the exclusive legislative

jurisdiction of the provinces under other enactments of

the B.N.A Act The power to legislate for the perform-

A.C 54 at 73 74 76 77 A.C 304

A.C 304 at 311
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ance of obligations under treaties within that section is 1930

reposed exclusively in the Dominion Parliament their REFFRENcE5

Lordships declare and as their Lordships imply the THE WEEKLY

language is general and the power in no way depends upon

the condition that the matters with which the obligation UNDER-

is concerned shall be matters in respect of which Parlia-
TAKIIGS ACT

merit is invested with jurisdiction under section 91 or any MINIMUM
WAGES ACT

other section of the B.N.A Act This view of these obser- AND THE

vations is confirmed by perusal of the judgment of Lord

Dunedin delivered on behalf of the Judicial Committee WORK Ace

in the Radio case the second of the cases above men- Duff C.J

tioned Beginning at 311 he says
For this must at once be admitted the leading Consideration lfl the

judgment of the Board was that the subject fell within the provisions

of 132 of the British North America Act 1867 which is as follows

The Parliamont and Government of Canada shall have all powers

necessary or proper
for performing the obligations of Canada or of

any Province thereof as part of the British Empire towards foreign

countries arising under treaties between the Empire and such foreign

countries

And it is said with truth that while as regards aviation there was

treaty the convention here is not treaty between the Empire as such

and foreign countries for Great Britain does not sign as representing the

Colonies and Dominions She only confirms the assent which had been

signified by the Colonies and Dominions who were separately represented

at the meetings which drafted the convention But while this is so the

aviation case in their Lordships judgment cannot be put on one side

Counsel for the Province felt this and sought to avoid any general

deduction by admitting that many of the things provided by the con

vention and the regulations thereof fell within various special heads of

91 For example provisions as to beacon signals he would refer to

head 10 of 91navigation and shipping It is unnecessary to multiply

instances because the real point to be considered is this manner of deal

ing with the subject In other words the argument of the Province comes

to this Go through all the stipulations of the convention and each one

you can pick out which fairly falls within one of the enumerated heads

of 91 that can be held to be appropriate for Dominion legislation

but the residue belongs to the Province under the head either of head

13 cf 92property and civil rights or head 16matters of merely

local or private nature in the Province

Their Lordships cannot agree that the matter should be so dealt with

Canada as Dominion is one of the signatories to the convention In

question with foreign powers the persons who might infringe some of the

stipulations in the convention would not be the Dominion of Canada as

whole but would be individual persons residing in Canada These per

sons must so to speak be kept in order by legislation and the only legis

lation that can deal with them all at once is Dominion legislation This

idea of Canada as Dominion being bound by convention equivalent

A.C 304 A.C 304 at 311
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1936 to treaty with foreign powers was quite unthought of in 1867 It is

-- the outcome of the gradual development of the position of Canada vis
REFERENCES

-vis to the mother country Great Britain which is found in these later

THE WEEKLY days expressed in the Statute of Westminster It is not therefore to be

REST IN expected that such matter should be dealt with in explicit words in

INDUSTRIAL either 91 or 92 The only class of treaty which would bind Canada

TAKINGS AcT
was thought of as treaty by Great Britain and that was provided for

THE by 132 Being therefore not mentioned explicitly in either 91 or

MINIMUM 92 such legislation falls within the general words at the opening of

WAGES ACT 91 which assign to the Government of the Dominion the power to make

LIMITATION
laws for the peace order and good government of Canada in relation to

OF HOIJES OF
all matters not coming within the classes of subjects by this Act assigned

WORE ACT exclusively to the legislatures of the Provinces In fine though agree

DffC
ing that the Convention was not such treaty as is defined in 132 their

.J
Lordships think that it comes to the same thing

The result is in their Lordships opinion clear It is Canada as

whole which is amenable to the other powers for the proper carrying out

of the convention and to prevent individuals in Canada infringing the

stipulations of the convention it is necessary that the Dominion should

pass legislation which should apply to all the dwellers in Canada

His Lordship proceeds to observe that the view ex

pounded in this passage is destructive of the view urged

by the province as to how the observance of the inter

national convention should be secured

It seems hardly open to dispute that their Lordships

intended to lay down that international obligations which

are strictly treaty obligations within the scope of 132

as well as obligations under conventions between govern

ments not falling within 132 are matters which as sub

jects of legislation cannot fall within 92 and therefore

must fall within 91 and since they do not fall within

any of the enumerated subjects of section they are

within the ambit of the Dominion power to make laws for

the peace order and good government of Canada That

seems to be the effect of what is said because at pp 311

and 312 their Lordships dealt with the contention ad
vanced on behalf of the provinces that legislative author

ity to deal with and give effect to the convention is vested

as regards matters faffing within the enumerated heads

of 91 in the Dominion Parliament but that as regards

matters which would normally fall within 92 such

authority is vested in the provincial legislatures The

contention is rejected and rejected for the reasons given

in the passage quoted viz that such matters as the

subjects of an international convention are matters which
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concern the Dominion as whole and therefore exelu- 1936

sively within the competence of the Dominion Parliament REEERENCES

It is at this point important to emphasize these two 9WEEKLY

things First that by the combined effect of the judgments INDUSTRIAL

in the Aeronautics case and the Radio case theTA
jurisdiction of the Dominion Parliament in relation to inter- THE

MINIMUM
national obligations is exclusive and moreover as such WAGES

matters are embraced within the authority of Parliament in
LIMITATION

relation to peace order and good government its power is OHOUBOF

plenary

It was at one time supposed that 132 was the sole

Duff C.J

source of authority for Parliament in respect of the en

forcement of international obligations as regards matters

which otherwise would fall within 92 and at the same

time would not fall within any of the enumerated heads

of section 91 that for the purpose of ascertaining the

ambit of that authority one must look to the scope of

132 and the conditions under which that section

operates and that from the language employed it was

legitimate inference that the jurisdiction did not arise

until there was treaty obligation in existence within the

contemplation of the section Four of the judges of this

Court who took part in the judgment in the Aeronautics

case expressed that view

Moreover it was supposed that as regards matters nor

mally failing within 92 the provinces might legislate

for the purpose of giving effect to an international obliga

tion In the Aeronautics case the members of this

Court were unanimously of the opinion that as regards

such matters the jurisdiction of the Parliament of Canada

was not exclusive even though paramount

It is now plain as result of these two decisions of

1932 that the provinces have no jurisdiction to legislate

for the performance of such obligations whether they be

obligations within 132 or whether they be outside that

section and within the scope of the general power to make

laws for the peace order and good government of Canada

Such obligations we repeat it is now settled are not

A.C 54 AC 304
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1936 matters within the subjects of 92 or the enumerated

REFERENCES subjects of 91

TILE
WEEKLY

It has been contended in respect of Dominion jurisdic

INDUSTRIAL tion in relation to international matters under section 132

TAKINGS ACT as well as under the residuary clause as pointed out in the

MINIMUM judgment of Duff on the Reference relating to the em-

WAGES AcT ployment of aliens Japanese Treaty 63 S.C.R 330 that

LIMITATION there are certain fundamental terms of the arrangement
OF Houss

upon which the B.N.A Act was framed which it is difficult
WORK ACT

to suppose Parliament could in a1y case disregard and
Duff C.J

that it is necessary inference to be drawn from the

B.N.A Act as whole as regards such terms that the Dom
inion cannot without at all events the assistance of the

Provinces legislate in contravention of them even in the

exercise of its authority over international relations It is

not necessary to deal with this contention it is sufficient

to say that the statutes under discussion do not deal with

matters excluded from Dominion jurisdiction by any such

principle

We now turn to consideration of article 405 and before

discussing the text of that article it may be desirable to

recall what has been said with regard to the scope of legis

lative authority vested in the Parliament of Canada and the

legislatures of the provinces combined Subject to the

reservations mentioned the ambit of that legislative author

ity would appear to embrace any action of the Government

of Canada in entering into international arrangements

either directly by way of agreements between governments

or otherwise without the intervention of His Majesty or

in the case of treaties between heads of states by pleni

potentiaries appointed by His Majesty on the advice of the

Canadian Government and generally speaking the con

duct of external affairs by that Government As regards

all such international arrangements it is neces

sary consequence of the respective positions of the Dom
inion executive and the provincial executives that this

authority resides in the Parliament of Canada The Lieu

tenant-Governors represent the Crown for certain purposes

But in no respect does the Lieutenant-Governor of prov

ince represent the Crown in respect of relations with for

eign governments The Canadian executive again con-



S.C.R SUPREME COURT OF CANADA 489

stitutionally acts under responsibility to the Parliament of 1936

Canada and it is that Parliament alone which can consti- REFERENCES

tutionally control jts conduct of external affairs THE WEEKLY

As the subject of agreements with foreign countries is ITL
not one of the subjects embraced within section 92 or with- UNDE
in any of the enumerated heads of section 91 it follows TAKIIGHSE

that the authority must rest upon the residuary clause from

which Parliament derives its power to make laws for the
LAND

THE

peace order and good government of Canada and it fol- OF

lows from what has already been said that this power is
WORK ACT

plenary It is for the Parliament of Canada to determine Duff C.J

the conditions upon which such agreements shall be en-

tered into as well as the manner in which they shall be per
formed and this may be done by antecedent legislation or

by legislation taking effect ex post facto These proposi

tions are indeed corollaries of the proposition that the

power is plenary

As regards League of Nations matters the following pas

sage from the last edition of Ansons Law and Customs of

the Constitution seems to state the position accurately

In all League of Nations matters each of the Dominions except

Newfoundland is quite independent of the United Kingdom Its repre

sentatives at.the League Assembly are not accredited by the King on the

advice of the Secretary of State for Foreign Affairs but by the Governor

General on the advice of his ministers and they act independently of the

British Empire or other Dominion delegates consultation is of course

possible but is by no means necessary Moreover the Dominions are

eligible for seats on the Council despite the permanent representation

thereon of the British Empire in which the Dominions are included Can
ada was elected to membership in 1927 then the Irish Free State in 1930

and the Commonwealth in 1933

The Dominions are in like manner autonomous in relation to the

Labour Organization of the League Further conventions arrived at

under its auspices are ratified by Order of the Governor General in

Council not by the King on the advice of the Secretary of State pp
87 88

As regards all these matters it has never been doubted that

it is the executive of Canada which represents Canada or

that the executive entirely under the control of Parlia

ment

The draft convention now in question was as we have

seen brought before the House of Commons and the

Senate received the assent of both houses in the form of

resolutions which resolutions approved the ratification of

it and the legislation now in question was passed for the
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1936 purpose of giving legislative effect to the stipulations the

REFERENCES operative clauses of the statute being preceded by pre
re

Tns WEEKLY amble in which it was recited that the draft convention has

REST IN been ratified by Canada The propriety of this procedure
INDUSTRIAL

UNDER- is questioned on the ground that under the special provi
TAKINGS Acr sions of art 405 and especially those of paragraphs andTHE

MINIMUM of the article the draft conventions should have been sub-
WAGES Acp

AND THE mitted to the provincial legislatures

LIMITATION

OF HOURS OF
WoRK Acr

Duff CJ

There can of course in view of what has been said be

no dispute that the procedure followed if we put aside the

provisions of art 405 was the usual and the proper pro
cedure for entering into agreements with foreign govern
ments The Governor General in Council is exclusively

invested with the executive authorjty to assent to an agree

ment in the form of an agreement between Governments

with the Government of foreign state The Parliament

of Canada is the legislative body that is exclusively invested

with authority to legislate in respect of the creation of

obligations through the instrumentality of such agreements

It is the legislative body exclusively invested with power

to legislate for giving effect to such obligations The course

of the proceedings prior to ratification in which the con

vention was approved by resolutions of the Senate and the

House of Commons respectively was in accord with the

settled general practice of the Canadian Parliament in the

ratification of such agreements and the statute which in

its preamble declares that the convention has been ratified

by Canada in itself would constitute sanction by legislative

act of that ratification Executive and legislative authority

combined each playing its appropriate part according to the

usual procedure in the creation of the obligation and in

the enactment of legislation to give effect to it

the authority or authorities within whose competence the matter lies for

enactment of legislation or other action

and therefore it is argued requires that in the applica

tion of the article to Canada the competent authorities to

On behalf of the provinces it is said

this these proceedings are nevertheless

validity because they do not conform

prescribed in article 405 which requires

tion antecedently to ratification to be

that granting all

affected with in

to the procedure

the draft conven

brought before
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which the draft convention must be submitted include the 1936

provincial legislatures REFESENCES

Paragraphs and of article 405 are in these words THE WEEKLY
REST IN

Each of the Members undertakes that it will within the period of INDUSTRIAL

one year at most from the closing of the session of the Conference or if UNDER-

it is impossible owing to exceptional circumstances to do so within the TAKINGSACT

period of one year then at the earliest practicable moment and in no case MINIMUM
later than eighteen months from the closing of the session of the Con- WAGES ACT
ference bring the recommendation or draft convention before the author- AND THE

ity or authorities within whose competence the matter lies for the enact- LIMITATION

ment of legislation or other action

In the case of draft convention the Member will if it obtains Duff C.J

the consent of the authority or authorities within whose competence the

matter lies communicate the formal ratification of the convention to the

Secretary-General and will take such action as may be necessary to make

effective the provisions of such convention

In considering the contention of the provinces that the

competent authorities within the intendment of these para

graphs include the provincial legislatures it is necessary

that the paragraphs be read together The Competence
postulated is to enact legislation or to take other action

contemplated by the article

The seventh paragraph imposes upon members two con

ditional obligations an obligation upon the consent of the

competent authority or authorities to ratify and an obliga

tion upon the like consent after ratification to make

effective the provisions of the convention within their

territorial jurisdiction Both these obligations are treaty

obligations and the action legislative or other by the

competent authority or authorities which is contem

plated by paragraph would seem clearly to include the

second of these obligations if not both of them

As concerns the second obligation the answer to the

question What is the constitutional agency responsible for

discharging it would appear to be dictated by section 132

which is once again quoted verbatim

132 The Parliament and Government of Canada shall have all powers

necessary or proper for performing the obligations of Canada or of any

Province thereof as part of the British Empire towards Foreign Coun
tries arising under Treaties between the Empire and such foreign countries

The power to perform the obligations of the Treaty to

make the provisions of the convention effective in so far

.as it requires legislative action is by this section vested

208319
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1936 primarily in the Parliament of Canada In so far as it

REFERENCES requires executive action it is vested in the Government of

TWELY Canada The judgments of the Judicial Committee of the

REST IN Privy Council in the Aeronautics case and the Radio

case constrain us to hold that jurisdiction to legislate

TAEINOSACT for the purpose of performing the obligationfor bringing

MINIMUM the law of the Canadian provinces into harmony with the

provisions of the convention for exampleresides exclu

LIMITATION
sively in the Parliament of Canada and by parity of

OF HOURS OF

WORE ACT reasoning if not indeed as an obvious logical consequence

Di.iffC.J
of that proposition jurisdiction resides in so far as execu

tive action is required exclusively in the Government of

Canada

There can be no possible doubt therefore that the Parlia

ment of Canada is at least one of the authorities before

which the draft convention must be brought in the per

formance of the duty imposed upon Canada by paragraph

The question whether by force of the Treaties of Peace

Act .1919 the Governor General in Council is empowered

to act as the agent of Parliament in this respect was not

discussed and is of no importance since the assent of both

Houses of Parliament and of the Governor General in

Council was admittedly given

The question remains Are the provincial legislatures

also comprehended under the phrase authority or authori

ties within whose competence the matter lies for the enact

ment of legislation or other action

At one time we thought that since by 92 the juris

diction speaking generally to legislate in relation to the

subjects dealt with by the draft convention would in the-

absence of any international agreement and of legislation

by the Parliament of Canada under 132 fall within the-

exclusive legislative jurisdiction of the provinces the pro
vincial legislaturesmight fairly be said to be included with-

in this description But we have been forced to the con

clusion above expressed that the legislation or other

action contemplated by paragraph is action concern

ing making effective the provisions of the convention

and perhaps also action concerning ratification That

seems to me to be the plain reading of this article a.nd

AC 54 AC 304
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where you have authorities the Parliament and Govern- 1936

ment of Canada which are exclusively invested with the REFCEs

power to take legislative and executive measures for the ThE WEEKLI

performance of international obligations we can see no REST IN

escape from the conclusion that such are the authorities IxAL
designated by these paragraphs TAKIGSACT

We were at one time much influenced by the considera

tion of the importance of obtaining the assent of the pro- AND ThE

vincial legislatures which would naturally be more con

versant with the conditions prevailing in their respective
WORK Ac

provinces and more capable of estimating the difficulties of DUff C.J

giving effect to given convention therein than the Parlia-

ment of Canada could be expected to be but such con

siderations we have been forced to conclude cannot justify

refusal to give effect to what seems to be the true con
struction of this article

Upon the true construction the provincial legislatures

it seems to me after prolonged examination of the ques
tion in all its bearings are not authorities competent to

enact legislation or to take executive action for the pur
poses contemplated by paragraph that is to say either

for making effective the provisions of the convention
or for ratification

It will appear however from the observations which

immediately follow that it is strictly not necessary to decide

the question we have just dealt with My view as to the

validity of the legislation can be rested upon another

ground

Mr Rowell contends as follows

General authority to bind Canada by adherence to an

international convention containing the substance of the

stipulations of that in question is vested in the Govern

ment of Canada and general authority to legislate for

giving effect to any obligation arising from such adherence

is vested in the Parliament of Canada the Parliament of

Canada moreover is the legislative body which has power
to legislate for Canada in relation to the creation as well

as the enforcement of international obligations ratifica

tion of convention therefore it is argued which has

been authorized by the Government of Canada with the

assent of the Houses of Parliament and in respect of which

2O8319
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1936 legislation has been enacted recognizing the ratification

REFERENCES
and providing for the enforcement of the stipulations of

TUE WEEKLY
the convention is one which is diplomatically binding on

REST IN Canada
INDUSTRLAL

UNDER- The duty of the member Canada under art 405 to

TAKINGS ACT submit the draft convention to the competent authorities

MINIMUM is duty committed to the Government of Canada It is

WAGES ACT
AND TUE committed to the Government of Canada by the Treaties

OFUOURSOF
of Peace Act 1919 statute indisputably within the

WORK ACT jurisdiction of the Dominion under 132 of the B.N.A

Act By that statute the Governor General in Council

as we have seen is entrusted with the performance of that

duty It is the same authority the Governor General in

Council who is also entrusted by force of the same statute

with the duty of ratifying the draft convention upon the

assent of the competent authorities Ratification by the

GQyernor General in Council would seem to imply rep
resentation that the conditions of the authority to ratify

have been fulfilled

By the Treaties of Peace Act 1919 Parliament that is

to say the King in Parliament imposed upon the Governor

General in Council the responsibility of passing such

Orders in Council and doing such acts as to him might

appear necessary for carrying out and giving effect to the

provisions of the Treaty Moreover the statute now under

consideration expressly by its preamble declares that the

convention has been ratified by Canada The Governor

in Council in authorizing the ratification spoke as the

agent of Parliament as well as the representative of His

Majesty the King The ratification was accepted by Par

liament as ratification binding upon His Majesty for

Canada It has all the force therefore of ratification

authorized by the King in Parliament Considering the

sweeping character of the legislative authority reposed in

Parliament and the legislatures combined and the scope

of the powers which consequently devolve upon Parlia

ment in respect of matters outside the provincial sphere

which matters include the creation as well as the enforce

ment of international obligations it would seem that

Canada could not be more solemnly committed as to the

validity of the ratification in question as ratifiºation

i.inder art 405



S.C.R SUPREME COURT OF CANADA 495

Some reference is necessary to the answers given to the 1936

interrogatories addressed to this Court in 1925 on refer- REFERENCES

ence in relation to one of the conventions now under ThEWEEKLY
considerationthe convention relating to Hours of Labour Rzsr IN

We do not enter upon systematic examination of INLAL
that decision The view expressed in the preceding pages TAKUjGSA
as to the effect of the judgments of the Judicial Corn- MINIMUM

WAGES Aer
mittee and its bearing upon the construction of AND THE
article 405 require us to consider afresh the question of

the competence of the provincial legislatures in so far WoriK ACT

as it is relevant within the meaning of art 405 in the
DUff C.J

light of those decisions We have already expressed the

view that in effect they negative the competence of

the provincial legislatures in the pertinent sense The view

expressed in the last preceding paragraph is obviously of

course not affected by what was decided in 1925

The result is that The Minimum Wages Act valid

In substance the foregoing reasoning govern the decision

as to the answers to the interrogatories touching the valid

ity of the statutes relating to Weekly Rest in Industrial

Undertakings and the Limitation of Hours of Work which

are therefore also valid

To summarize

From two main considerations the conclusion follows

that legislative authority in respect of international agree

ments is as regards Canada vested exclusively in the

Parliament of Canada

First by virtue of section 132 of the British North

America Act jurisdiction legislative and executive for

the purpose of giving effect to any treaty obligation im
posed upon Canada or any one of the provinces of Can
ada by force of treaty between the British Empire and

foreign country is committed to the Parliament and

Government of Canada This jurisdof the Dominion
the Privy Council held in the Aeronautics case and

in the Radio case is exclusive and consequently under

the British North America Act the provinces have no

power and never had power to legislate for the purpose

S.C.R 505 A.C 54

A.C 304
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1936 of giving effect to an international agreement that as

REFERENCES subject of legislation is excluded from the jurisdiction en

TBE WEEKLY visaged by section 92

REST IN

INDUSTRIAL Second as result of the constitutional development of

TAKINGSAcT
the last thirty years and more particularly of the last

MINIMUM
twenty years Canada has acquired the status of an inter

WACEs national unit that is to say she has been recognized by

LIMITATION
His Majesty the King by the other nations of the British

OFHOUESOF Commonwealth of Nations and by the nations of the

WoRK
world as possessing status enabling her to enter into on

Duff C.J
her own behalf international arrangements and to incur

obligations under such arrangements These arrange

ments may take various forms They may take the form

of treaties in the strict sense between heads of states to

which His Majesty the King is formally party They

may take inter alia the form of agreements between

governments in which His Majesty does not formally

appear Canada being represented by the Governor Gen

eral in Council or by delegate or delegates authorized

directly by him Whatever the form of the agreement it

is now settled that as regards Canada it is the Canadian

Government acting on its own responsibility to the Par

liament of Canada which deals with the matter If the

international contract is in the form of treaty between

heads of states His Majesty acts as regards Canada on

the advice of his Canadian Government

Necessarily in virtue of the fundamental principles of

our constitution the Canadian Government in exercising

these functions is under the control of Parliament Par

liament has full power by legislation to determine the

conditions under which international agreements may be

entered into and to provide for giving effect to them

That this authority is exclusive would seem to follow

inevitably from the circumstances that the Lieutenant-

Governors of the provinces do not in any manner repre

sent His Majesty in external affairs and that the provin

cial governments are not concerned with such affairs the

effect of the two decisions reported in 1932 Appeal Cases

is that in all these matters the authority of Parliament is

not merely paramount but exclusive
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The first of the two cardinal questions raised by the con- 1936

tentions of the provinces has two branches and may be RRNCES
stated thus Has Parliament authority to legislate for THE WEEKLY

carrying out treaty or convention or agreement with REST IN
INDUSTRIAL

foreign country containing stipulations to which effect can

only be given by domestic legislation changing the law of T1OSACT
the provinces in matters committed by the British

North America Act in the absence of any such inter- DFH
national agreement to the legislatures of the provinces

exclusively and in relation to such matters where WORK Acr

they are ex facie of domestic concern only and not of in- Duff CJ
ternational concern such for example as the provinces

argue as the matters dealt with by the conventions to

which effect is given by the statutes now before us the

regulation of wages and of hours of labour

The claim of Parliament to authority to execute legis

lative changes in the law of the provinces in such matters

naturally arouses concern and misgiving among the

authorities charged with responsibility touching the status

and rights of the provinces

The view that the exclusive authority of Parliament

extends to international treaties and agreements relating

to such subjects rests on the grounds now outlined

As touching the view advanced that the subject

matters of the stipulations in the international agreements

in question are of exclusively domestic and not at all of

international concern the language of section 132 is un

qualified and that section would appear prima facie to

extend to any treaty with foreign country in relation

to any subject matter which in contemplation of the rules

of constitutional law respecting the royal prerogative con

cerning treaties would be legitimate subject matter for

treaty and there would appear to be no authority for

the proposition that treaties in relation to subjects such

as the subject matter of the statutes in question are not

within the scope of that prerogative The question whether

the language of section 132 is by necessary implication

subject to some restriction in order to preserve unimpaired

radical guarantees evidenced by the B.N.A Act as whole

is mentioned in the next succeeding paragraph Legislative

authority to give effect to treaties within section 132
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1936 remained of course after the B.N.A Act down to the

REFERENCES enactment of the Statute of Westminster in the Imperial

TnEWELT Parliament although by section 132 it also became and

REsT IN is vested in the Parliament of Canada but since the
INDUSTRIAL

UNDER- Statute of Westminster no Act of the Imperial Parliament
TAKINGS ACT can have effect in Canada without the consent of Canada

MINUM The practice of modern times and in particular the pro
visions of the Covenant of the League of Nations embodied

LIMITATION in the Treaty of Versailles would appear to demonstrate

that by common consent of the nations of the world such

DuffC3
matters are regarded as of high international as well as of

domestic concern and proper subjects for treaty stipulation

As touching the view that the legislative authority

committed to the Parliament and Government of Canada

by section 132 and by the introductory clause of section

91 in relation to international matters does not extend

to matters which would fall exclusively within the legis

lative jurisdiction of the provinces in the absence of any
international obligation respecting them it is to be

observed First section 132 relates inter alia to obligations

imposed upon any province of Canada by any treaty

between the British Empire and foreign country Section

132 obviously contemplates the possibility of such an obli

gation arising as diplomatic obligation under such

treaty even although legislation might be necessary in

order to attach to it the force of law In such case the

Parliament and Government of Canada appear to be

endowed with the necessary legislative anc executive

powers This provision with regard to the obligations of

the provinces taken together with the generality of the

language employed in Section 132 would seem to point

rather definitely to the conclusion that the view under con

sideration is not tenable

Secondly the established practice of the Parliament of

Canada and the decisions of the Courts in relation to that

practice do not accord with this view Statutes giving

effect to the International Waterways Treaty 1911 with

the United States and the Treaty with Japan 1913 are

instances in which treaties dealing with matters of civil

right within the provinces and the management of the

public property of the provinces were given the force of

law by Dominion statutes The legislation concerning
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the Japanese Treaty was held to be valid and to nullify
1936

statute of the Province inconsistent with it by the Judicial REFERENCES

Committee of the Privy Council in Attorney-General forTT
British Columbia Attorney-General for Canada REsT IN

INDUSTMAL

The jurisdiction of Parliament to enforce international
TAKINGS Ar

obligations under agreements which are not strictly THE

treaties within section 132 is co-ordinate with the juris-

diction under this last named section AND THE
LIMITATION

It is contended by the Provinces that the Dominion can- oHouz
OF

not by reason merely of the existence of an international
ORKCT

agreement within section 132 or within the residuary
Duff C.J

clause possess legislative authority enabling the Parlia

ment of Canada to legislate in derogation of certain funda

mental terms which it is said were the basis of the Union

of 1867 and are expressly or impLiedly embodied in the

B.N.A Act For the purposes of the present reference

it is unnecessary to make any observation upon this con

tention further than what has already been said viz that

the exclusive authority of the Dominion to give the force

of law to an international agreement is not affected by the

circumstances alone that in the absence of such an agree

ment the exclusive legislative authority of the provinces

would extend to the subject matter of it

The second of the cardinal questions requiring deter

mination concerns the construction and effect of article

405 of the Treaty of Versailles

The draft conventions now in question were brought

before the House of Commons and the Senate received the

assent of both Houses in the form of resolutions which

resolutions approved the ratification of them and the

statutes in question were passed for the purpose of giving

legislative effect to their stipulations the operative clauses

of the statute being in each case preceded by preamble

in which it is recited that the draft conventions have been

ratified by Canada The procedure followed if we put

aside the provisions of article 405 was the usual and proper

procedure for engaging in and giving effect to agreements

with foreign governments The propriety of this procedure

is questioned on the ground that under the special pro

visions of article 405 and especially those of paragraphs

A.C 203
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1936 and of the article it was an essential condition of the

REFERENCES jurisdiction of Parliament to legislate for the enforcement

THE WEEK.LT
of the conventions that the conventions should have been

REST IN submitted to and should have received the assent of the

provincial legislatures before the enactment of such legis

TAHIGSA lation by Parliament Paragraphs and are as follows

MINIMUM Each of the Members undertakes that it will within the period of one

AND THE year at most from the closing of the session of the Conference or if it is

LIMITATION impossible owing to exceptional circumstances to do so within the period

or HOURS OF of one year then at the earliest practicable moment and in no case later

WORK AJT than eighteen months from the closing of the session of the Conference

Duff
bring the recommendation or draft convention before the authority or

authorities within whose competence the matter lies for the enactment

of legislation or other action

In the case of draft convention the Member will if it obtains

the consent of the authority or authorities within whose competence the

matter lies communicate the formal ratffication of the convention to the

Secretary-General and will take such action as may be necessary to make

effective the provisions of such convention

These paragraphs must be read together and reading

them together it would appear that the competence
postulated is the competence to enact legislation or to

take other action contemplated by the article

The obligations upon consent of the competent authority

or authorities to ratify and upon like consent after rati

fication to make effective the provisions of the conven

tion are both treaty obligations and the authority or

authorities competent to take legislative action where legis

lative action may be necessary to make the provisions of

the convention effective would appear plainly to be in

cluded within the authority or authorities before whom it

is provided that the draft conventions shall be brought

It follows from what has been said that this treaty obli

gation is an obligation within section 132 and oonsequently

that the authority to make the convention effective ex

clusively rests in the Parliament and Government of Can
ada and therefore that the Parliament of Canada is at

least one of the authorities before which the convention

must be brought under the terms of article 405 The ques

tion whether the provincial legislatures are also competent

authorities within the contemplation of paragraph would

appear to be necessarily -determined by- the consideration

that we are constrained by the decisions of the Judicial
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Committee of the Privy Council already referred to

to hold that the authority of Parliament in this matter REFERENCES

is exclusive and that the provincial legislatures are not TRE WEEKLY

competent to legislate for giving effect to the provisions REST IN

INDUSTRIAL

of any international convention Strictly how- UNDER-

ever important as this question of the competence 0fT
the provincial legislatures in the sense of article 405 is JINIMZM
it is unnecessary to decide it for the purposes of this refer- AND THE

ence as will appear from what immediately follows

The Governor General in Counc is designated by the WORK Aer

Treaties of Peace Act 1919 enacted under the authority of Duff CJ
section 132 to take all such measures as may seem to him

to be necessary for the purpose of carrying out the Treaties

of Peace and for giving effect to the terms of such treaties

He it was therefore upon whom devolved the duty of per

forming the obligation of Canada under art 405 to bring

the draft conventions before the authority or authorities

possessing competence under the Constitution of Can
ada He it was also on whom devolved the duty to com
municate to the League of Nations the ratification by Can
ada upon the assent of the competent authority or authori

ties Moreover the Parliament of Canada as we have seen

possessing exclusive jurisdiction in relation to international

agreements the creation as well as the enforcement of

them declared by the statutes now under examination that

the conventions in question were ratified by Canada The

executive authority therefore charged with the duty of

acting for Canada in performing the treaty obligations of

submitting the conventions to the proper constitutional

authorities and of communicating ratification to the League

of Nations upon the assent of those authorities and His

Majesty the King in Parliament have in effect combined

in declaring that the ratification was assented to by the

proper constitutional authorities of Canada in conformity

with the stipulations of article 405

That would appear to be sufficient to constitute diplo

matic obligation binding upon Canada to observe the pro

visions of the conventions

The answer to the three interrogatories addressed to this

Court under this Order of Reference is therefore the

statutes being intra vires in each case in the negative

A.C 54 and 304
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1936 RINFRET J.For the purpose of giving answers to the

RNs questions referred to the Court by His Excellency the Gov
ernor General in Council concerning The Weekly Rest in

REsr IN Industrial Undertakings Act The Minimum Wages Act
INDUSTRIAL

UNDER- and The Limitation of Hours Act it is well to bear in mind
TAXI OS Acr that apart from any consideration resulting from their

MINIMUM aspect as laws intended to carry out the obligations of Can-

ada under Draft Conventions agreed upon at general con
ferences of the International Labour Office of the League

WORK of Nations the subject-matter of these legislations is un
RJ doubtedly one in relation to which under the Constitution

of our Country the legislature in each province may ex
clusively make laws

It follows that in order to support the validity of the

Acts the Attorney-General of Canada had the burden of

demonstrating that in the premises the subject-matter of

the disputed legislation had for some pecial reason been

transferred to the jurisdiction of the Parliament of Canada

The written submission of the Attorney-General of Can
ada as it was made to this Court was that the Acts were

within the legislative power of the Parliament of Canada

in their entirety in virtue of

its exclusive legislative power under sec 132 of the

British North America Act

its general power conferred by sec 91 of the said

Act to perform the obligations of Canada under the sev
eral draft conventions duly ratified by Canada as Mem
ber of the International Labour Organization

its general power to make laws for the peace order

and good government of Canada

its exclusive legislative authority in relation to the

regulation of trade and commerce

its exclusive legislative authority in relation to the

criminal law

It will only be necessary to consider the provisions con
tained in numbers and of the submission for it seems

to be evident that the subject-matter of the Acts is not

criminal law and the point was not pressed at the argu

ment



S.C.R SUPREME COURT OF CANADA 503

As for the contention that the legislation may be sup-
1936

ported as an exercise of the general power conferred by REFERENCES

sec 91 to make laws for the peace order and good govern- ThE WEEKLY

ment of Canada or of the exclusive legislative authority REST IN

in relation to the regulation of trade and commerce the INTLAL

discussion both comprehensive and exhaustive of the TAKICSACT

extent of those powers made by my Lord the Chief Justice MINIMUM

in his reasons on the Reference concerning The Natural rT
Products Marketing Act 403 relieves me of the neces- LIMITATION

OF Hotms OF

sity of examining these contentions here for to my mind WoRK Acr

they establish conclusively that the Dominion Parliament RinfJ
cannot rely on these powers in support of the validity of the

legislation under submission

It wifi only be necessary therefore to scrutinize the

arguments put forward by the Dominion Government that

the Acts are valid as an exercise of the power necessary

or proper for performing the obligations of Canada or any

province thereof towards foreign countries arising

under the Draft Conventions duly ratified by Canada as

Member of the International Labour Organization

Part XIII of the Treaty of Versaifles is entirely devoted

to labour questions Under it permanent organization

is established for the promotion of the objects set forth

in that part The original members of this organization

are the original members of the League of Nations Canada

is such member

The permanent organization consists of General Con
ference of the representatives of the members and an

International Labour Office controlled by Governing

Body

Meetings of the General Conference are held from time

to time at which the Conference adopts proposals taking

the form either of recommendation to be submitted

to the members for consideration with view to effect

being given to it by national legislation or otherwise or

of draft international convention for ratification by

the members

The procedure is that after the recommendation or draft

convention has been identicated by the President and the

Director of the Conference and after it has been deposited

with the Secretary General of the League of Nations the
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1936 Secretary General is to communicate certified copy to

REFERENCES
each of the members

THE WEEKLY And then under article 405

Eath of the Members undertakes that it ii1l within the period

UNDeR- of one year at most from the closing of the session of the Conference or

TAKINGS ACT if it is impossible owing to exceptional circumstances to do so within the

MINIMUM period of one year then at the earliest practicable moment and in no

WAGES
case later than eighteen months from the closing of the session of the

AND THE Conference bring the recommendation or draft convention before the

LIMITATION authority or authorities within whose competence the matter lies for the

OF enactment of legislation or other action
ORKOT

In the case of recommendation the Members will inform the

Rinf ret Secretary-General of the action taken

In the case of draft convention the Member will if it obtains

the consent of the authority or authorities within whose competence the

matter lies communicate the formal ratification of the convention to the

Secretary-General and will take such action as may be necessary to make

effective the provisions of such convention

If on recommendation no legislative or other action is taken to

make recommendation effective or if the draft convention fails to

obtain the consent of the authority or authorities within whose compe

tence the matter lies no further obligation shall rest upon the Member

in the case of federal State the power of which to enter into con

ventions on labour matters is subject to limitations it shall be in the dis

cretion of that Government to treat draft convention to which such

limitations apply as recommendation only and the provisions of this

Article with respect to recommendations shall apply in such case

The draft conventions here by the Dominion Parlia-

ment made the basis of the legislation now submitted to

the Court were adopted by the General Conference of the

International Labour Organization under the provisions

just mentioned

It should be stated only for the purpose of accuracy

that notwithstanding the fact that the proposals were

adopted at the first session of the International Labour

Conference at its first annual meeting 29th October-29th

November 1919 it was not until 1935and therefore

sixteen years laterthat the Dominion Government and

the Federal Parliament undertook to take any action in

regard to them and to enact legislation in order to carry

them out

Under article 405 just quoted Member undertook to

bring recommendation or draft convention before the

authority or authorit4es within whose competence the

matter lies

within the perio ef one year at most from the elosing of the session of

the Conference or if it is impossible owing to exceptional eircujmEtanees
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to do so within the period of one year then at the earliest practicable 1936

moment and in no case later than eighteen months from the olosing of the
REFERINCES

session of the Conference
re

This was not done but it is claimed that the provision is TuE WEEKLY

directory only and that no consequence can follow from INDUsmIAL

the fact that the delay prescribed in the order had lông
TAKINGS ACT

since expired when the Dominion Government took action

and the Dominion Parliament undertook to pass this WAGES ACT

legislation LIMITATION

In the meantime however fact to my mind of very

great importance had taken place
Rinfret

On November 1920 an Order in Council was passed

on the report of the then Minister of Justice dealing in

part with the obligations of the Dominion of Canada as

Member of the International Labour Conference with rela

tion to the Draft Conventions or Recommendations which

may from time to time be adopted by the Conference so

that appropriate legislative and other action may be taken

to give effect to them The opinion expressed by the Minis

ter upon this point was set forth in the Order in Council

That opinion was

that the provisions of the Labour Part of the Treaty of Versailles do

not impose any obligation on the Dominion of Canada to enact into law

the different draft conventions or recommendations which may from time

to time be adopted by the Conference

The obliigation as set forth is simply in the nature of an undertak

ing on the part of each Member to bring the recommendations or draft

conventions before the authority or authorities within whose competence

the matter lies for the enactment of legislation or other action

In the opinion of the Minister

the Governments obligation would be fully carried out if the fferent

conventions and recommendations are brought before the competent

authority Dominion or Provincial accordingly as it may appear having

regard to the scope and objects the true nature and character of the

legislation required to give effect to the proposals of the conventions and

recommendations respectively that they fall within the legislative author

ity of the one or the other

This Order in Council of the 6th November 1920 also

embodied the Ministers opinion upon the question whether

the provisions of the Draft Convention limiting the hours

of work in industrial undertakings came within the legisla

tive competence of the Parliament of Canada or of the

provincial legislature

The Minister reported that the proposals of this Con
vention
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1936 involve legislation wiiich is competent to Parliament in as far as Dominion

works and undertakings are affected but hicli the provincial legislatures

zEFERENCES
haive otherwise the power to enact and apply generally and compre

IHE WEEKLY hensively

REST IN

INDusL Notwithstandmg the view expressed in the Order in

TAXINGSACr
Council of November 1920 as doubt existed in certain

Tnn quarters as to the jurisdiction of the federal and provin

cial authorities respectively the Committee of the Privy

LAND
TEE Council of Canada upon report dated the 23rd December

1924 from the Minister of Justice considered it expedient
WoanAcr

that the question as to the respective powers of the Par
Rinf ret liament of Canada and of the provincial legislature in

relation to the enactment of the legislation required to give

effect to the provisions of the said Draft Convention should

be judicially determined and accordingly the following

questions were then referred to the Supreme Court of

Canada

What is the nature of the obligations of the Dominion of Canada

as member of the International Labour Conference under the provi

sions of the Labour Part Part XIII of the Treaty of Versailles and of

the corresponding provisions of the other Treaties of Peace with rela

tion to such draft conventions and recommendations as may be from time

to time adopted by the said Conference under the authority of and pur
suant to the aforesaid provisions

Are the legislatures of the provinces the authorities within whose

competence the subject-matter of the said draft convention The Limita

tion of the Hours of Work Act in whole or in part lies before whom

such draft convention should be brought under the provisions of Article

405 of the Treaty of Peace with Germany for the enactment of legisla

tion or other action

If the subject-matter of the said draft convention be in part

only within the competence of the legislatures of the provinces then in

what particular or particulars or to what extent is the subject-matter

of the draft convention within the competence of the legislatures

If the subject-matter of the said draft convention be in part

only within the competence of the legislatures of the provinces then in

what particular or particulars or to what extent is the 8ubject-matter of

the draft convention within the competence of the Parliament of Canada

The answers of the Court and the reasons for those

answers are reported

To the first question the answer was that

The obligation is simply in the nature of an undertaking to bring

the recommendation or draft convention before the authority or authori

ties within whose competence the matter lies for the enactment of legis

lation or other action

1925 S.C.R 505
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To the second question the answer was 1936

Yes in part
REFERENCES

reference to the reasons will show that the Court was re

THE WEEKLY
unanimously of opinion that REST IN

Under the scheme of distribution of legislative authority in the INDUSTRIAL

British North America Act legislative jurisdiction touching the suiject-
TAKINGS ACr

matter of this convention is subject to qualification to be mentioned THE
primarily vested in the provinces This general proposition is subject MINIMUM
to this qualification namely that as rule province has no authority

WAGES Acr
to regulate the hours of employment of the servants of the Dominion

LIMITATION
Government

or Houes OF

It is necessary to observe also that as regards these parts of Canada
WoRKcr

which are not included within the limits of any province the legislative Rinfret

authority in relation to civil rights generally and to the subject-matter

of the convention in particular is the Dominion Parliament

The answer to the third question was
The subject-matter is generally within the competence of the legis

latures of the provinces but the authority vested in these legislatures

does not enable them to give the force of law to provisions such as those

contained in the draft convention in relation to servants of the Dominion

Government or to legislate for these parts of Canada which are not within

the boundaries of province

The answer to the fourth question was
The Par1liamont of Canada has enclusive legislative authority in

those parts of Canada not within the boundaries of any province and also

upon the subjects dealt within the draft convention in relation to the

servants of the Dominion Government

The conclusion of the unanimous judgment of this Court

in the matter was that

the draft convention ought -to be brought before the Parliament of

Canada as being the competent legislative authority for those parts of

Canada not within the boundaries of any province and if servants of the

Dominion Government engaged in industrial undertakings as defined by
the convention are within the scope of its provisions then the Dominion

Parliament is the competent authority also to give force of law to those

provisions as applicable to such persons

The convention should aiso be brought before the Lieutenant-Gov

ernor of each of the provinces for the purpose of enabling him to bring

it to the attention of the Provincial Legislature as possessing subject to

the qualification mentioned legislative jurisdiction within the province

in relation to the subject-matter of the convention

The reference made in 1925 went no further and there

fore the opinion then given may he regarded as binding

upon this Court except in so far as it may have been super
seded by subsequent pronouncemeiits of the Privy Coun
cil in the Reference concerning the regulation and control

of Aeronautics in Canada and the Reference concern

ing the regulation and control of Radio communication in

Canada

A.C 54

2083110

ti32 AC 304
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1936 On the points that we are now discussing find it im

iCES possible to distinguish between The Limitation of the

TBEWEEJ.Y
Hours of Work Act which was the subject-matter of the

REST IN reference of 1925 to this Court again submitted in the

INDUSTRIAL

UNDER- present reference and The Weekly Rest in Industrial

TAKINGSAC Undertakings Act or The Minimum Wages Act

MINIMUM These conventions are not treaties within the meaning
WAGES AcT

of sec 132 of the B.N.A Act more particularly as the

LIITATION
word was understood at the time of the adoption of the

roTc Act by the Imperial Parliament Moreover they are not

Rinf ret
treaties between the Empire and Foreign Countries in

respect of which obligations of Canada or of any prov

ince thereof as part of the British Empire towards foreign

countries might have arisen Consequently sec 132 in

terms does not apply to these conventions

It was decided however by the Privy Council on the

Radio Reference that certain class of conventions of

which Canada as dominion was one of the signatories

not being mentioned explicitly
in either sec or sec 92

fell within the general words at the opening of sec 91

assigning to the Parliament of the Dominion the power

to make laws for the peace order and good government

of Canada in relation to all matters not coming within the

classes of subjects by this Act assigned exclusively to the

legislatures of the provinces And their Lordships in

fine though agreeing that the convention was not such

treaty as is defined in 132 thought that it comes to the

same thing

Both in the Aeronautics Reference and in the Radio

Reference however the Privy Council at the same time

as it declared that the validity of the legislation could be

supported as an exercise of the powers derived from sec

132 or from the residuary power to make laws for the

peace order and good government of Canada also came

to the conclusion that the subject of aeronautics and the

subject of radio came under one or more of the enumerated

heads of sec 91 of the B.N.A Act radio moreover be

longing to such class of subjects as were expressly excepted

in the enumeration of the classes of subjects by the Act

assigned exclusively to the legislatures of the provinces

91-20

A.C 304 at 312 A.C 54
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will have to make further observations on this point 1936

later on REFERENCES

Another remark to be made in connection with the THE WEEKLY

aeronautics and radio judgments in the Privy Council is REST IN

INDUSTRIAL

that in the former case their Lordships were dealing with UNDER-

treaty convention under sec 132 and in the latter case TAKTasAcr

they were dealing with convention of character quite MINIMUM
WAGES Acr

different from those under submission and of which they AND THE

said that it comes to the same thing as treaty

It would seem to me therefore that these two decisions WORK Acr

are not authorities upon the question of wherein lies as RinftJ
between the Parliament of Canada and the Legislatures of

the Provinces the powers necessary or proper for perform

ing the obligations of Canada or of any province thereof

arising out of conventions adopted by the International

Labour Conference

But on the present reference as view it it is not neces

sary for this Court to enter into the discussion of this last

point

Whether treaty or convention the questions under con

sideration in the Aeronautics and the Radio refer

ences were concerned with the validity of legislation

enacted for the purpose of performing obligations arising

as result of international agreements already made and

the validity whereof was not disputed

In those references the question whether the treaty or

convention had been properly and competently signed

adopted or ratified was not in question either in this Court

or in the Privy Council

Now with deference make very great distinction be
tween the power to create an international obligation and

the power to perform it when once it has been created

We may leave aside the aeronautics and radio decisions

which were concerned merely with the validity of laws

enacted for the purpose of performing foreign obligations

because in the present case what we have mainly to con

sider is the power to create foreign cbligations On that

particular point that is to say on that point of where lies

the power to create an international obligation the only

decision so far is the judgment of this Court on the refer-

AC 54 U321 AC 304

2O83I1O
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1936 ence In the matter of legislative jurisdiction over hours of

REiEnzNcts labour fail to find anything in the subsequent judg

THE WEEKLY
ments of the Privy Council superseding what was said

REST IN unanimously by this Court on that subj ect The authority
INDUSTRIAL

UNDER- in my humble opinion is as conclusive as it can be since

TAKINGSAI that reference was concerned with one of the draft con-

MINIMUM ventions on which the Attorney General of Canada now
WAOESAcr

seeks to rely in support of the validity of the legislation now
LIMITATION submitted to us and since no substantial distinction in the

HOURS 011

WORE ACT pertinent sense can be made between the draft convention

RinfretJ
then under consideration and the two other conventions

dealing with The Weekly Rest and The Minimum Wages

With deference think the decision of 1925 is certainly

binding on this Court and that as consequence it must

follow that the obligation of Canada with respect to these

draft conventions is simply to bring them before the

authority within whose competence the matter lies for the

enactment of legislation or other action or in the prem
ises before the legislatures of the provinces except for the

provisions of those draft conventions in relation to servants

of the Dominion Government or in relation to those

parts of Canada which are not within the boundaries of

province

Let it be granted that under the scheme of the British

North America Act the provinces of Canada were fed

erally united into one Dominion that the Act provides

for one nation not for several nations that the provinces

have no status in international law they are not States and

are not recognized as such Let it be conceded from these

premises that the Government of Canada is the proper

medium for all international relations and that for inter

national purposes it should be regarded as unity Keith

on Responsible Government in the Dominions 1909 pp
134-135 It seems to me that having regard to the funda

mental spirit of the Constitution distinction must neces

sarily be drawn between the competency to discharge inter

national obligations and the competency to enter into them

While it is no doubt perfectly true that overwhelm

ing convenienceunder the circumstances amounting to

necessity Anglin C.J.C in the Radio Reference dic

S.C.R 505 S.C.R 541 at 545 546
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tates the answers that the performance of obligations both 1936

federal and provincial arising out of international agree- REFERENCES

ments must be left exclusively to the jurisdiction of the THE WEEKLY
Dominion Parliament fail to see the same necessity with REST IN

regard to the power to create these foreign obligations
INDUSTRIAL

When once they have been undertaken Canada is in honour TAKrSACT
bound to perform them but there is no necessity nor even MINIMUM

WAaESArr
obligation to undertake them If the effect of the under- AND TEE
taking is that subject of legislation within the exclusive

LIIITATIoN

jurisdiction of the province will thereby be transferred from

that jurisdiction to the jurisdiction of the Dominion Parlia- RinfJ
ment consider it to be within the clear spirit of the British

North America Act that the obligation should not be created

or entered into before the provinces have given their con
sent thereto In the particular case that we are now con

sidering it is my humble view that such was the effect of

the judgment of this Court in the matter of the Reference

of 1925 Such it seems to me with respect was the

interpretation put by this Court upon the pertinent clause

of article 405 of the Treaty of Peace

Under the distribution of legislative powers Property
and Civil Rights in the Province were ascribed to the ex
clusive jurisdiction of the legislature in each province

civil right does not change its nature just because it

becomes the subject-matter of convention with foreign
States It continues to be the same civil right When
once the convention has been properly adopted a.nd rati

fied it is no doubt transferred to the federal field for the

enactment of laws necessary or proper for performing the

obligations arising under the convention That is as

understand it the effect of the decisions of the Privy Coun
cil on the Aeronautics and Radio References But be
fore the international obligation has been properly and com
petently created the civil right under the jurisdiction of

the provinces is always the same civil right and cannot

see where the Dominion Parliament in the British North

America Act finds the power to appropriate it for the pur
pose of dealing with it internationally without having pre
viously secured the consent of the provinces

In the present cases we are dealing with Weekly Rest in

Industrial Undertakings Minimum Wages in ordinary con

CR 505 A.C 54

A.C 304
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1936 tracts of employment and Limitation of Hours of Work

REEERENCES
matters which are fundamentally of the competence of the

Tha WEEKLY
legislatures in each province But in order to put the

REsT IN point more forcibly let us assume that the subject matter

INIAL of the convention was education subject in relation to

TAKINGSAcT which in and for each province the legislature may ex

MINIMUM elusively make laws Sec 93 Can it be said that it

would be within the spirit of the Constitution that the

LIMITATION Dominion Parliament might acquire exclusive jurisdiction

over that very essential subject as consequence of the

fact that the Dominion Government would decide in
Rmf ret

regard to it to make convention with foreign power

It might be objected that education would not be

regarded as the proper subject matter of treaty or an

international convention as these arrangements are gener

ally understood Until comparatively recently neither

could it be said that questions affecting The Weekly Rest

in Undertakings The Minimum Wages or The Limitation

of Hours of Work would be considered as proper subjects

for international conventions

The treaty-making power is the prerogative of the

Crown In ordinary practice it is exercised on the recom

mendation of the Crowns advisers

In Canada the practice has grown gradually to enter into

international conventions through the medium of the Gov

ernor in Council It does appear that it would be directly

against the intendment of the British North America Act

that the King or the Governor General should enter into

an international agreement dealing with matters exclus

ively assigned to the jurisdiction of the provinces solely

upon the advice of the federal Ministers who either by

themselves or even through the instrumentality of the

Dominion Parliament are prohibited by the Constitution

from assuming jurisdiction over these matters

would like to conclude with the words of Lord Watson

in the Maritime Bank case

The object of he Act was neither to weld the provinces into one

nor to subordinate provincial governments to central authority but

to create federal government in which they should all be represented

entrusted with the exclusive administration of affairs in which they had

common -interest each province retaining its indlependence and autonomy

A.C 437 at 441
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It follows from all that have said that in my opinion 1936

the draft conventions upon which is based the legislation RcES
now submitted to us have not been properly and corn- Thn WEEKLY

petently ratified that they could not be so ratified without REST IN

the consent of the legislature in each province both by INIAL
force of the British North America Act and upon the proper TAKIGSACT

interpretation of article 405 of the Treaty of Versailles MINIMUM

and that for that reason the Acts now submitted are

ultra vires of the Parliament of Canada LIMITATION

OF ffotms ojr

CANNON J.When an Act of Parliament is challenged WORK ACT

before this Court as unconstitutional our duty is to lay RinfretJ

the article of the Constitution which is invoked beside the

statute which is challenged and to decide whether the

latter squares with the former Our only power is to

announce our considered judgment upon the question This

Court neither approves nor condemns any legislative policy

Our delicate and difficult office is to ascertain and declare

whether the legislation is in accordance with or contra

vention of the provisions of the Constitution Having

done so our duty ends

The question is not what power the Federal Govern

ment ought to have but what powers in fact have been

given to it by the B.N.A Act It hardly seems necessary

to reiterate that ours is dual form of government that

in every province there are two governments We differ

radically from nations where all legislative power without

restriction is vested in parliament or other legislative

body subject to no restriction

It must also be borne in mind that the attainment of

prohibited end may not be accomplished under the

pretext of the exercise of powers which are granted We

may accept as established doctrine that any provision in

an Act of Parliament ostensibly enacted under power

granted by the constitution not naturally and reasonably

adapted to the effective exercise of such power but solely

to the achievement of something plainly within the pro

vincial jurisdiction is invalid and cannot be enforced

Nor can it help to declare that local conditions through

out the nation have created situation of national concern

for this is but to say that whenever there is widespread

similarity of local conditions Parliament may ignore con

stitutional limitations upon its own powers and usurp those

reserved to the provinces
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1936 Until recently there was no suggestion of the existence

REFERENCES of any such power in the Federal Parliament The opinion

THE WEEKLY
of the framers of the Constitution the decisions of the

REST IN courts and the writings of commentators deny to the

INusTRIAL Federal Parliament the authority whereby every provision

TAKINOSACT and every fair implication from the B.N.A Act may be

MINIMUM subverted the autonomy of the provinces obliterated and
WAGES Act

the Dominion of Canada converted into central govern

LIITATIoN
ment exercising uncontrolled police power in every prov

ince superseding all local control or regulation of the affairs

of the province It was never suggested that any power

granted by the constitution to Parliament or necessarily

implied could be used for the destruction of self -govern

ment in the provinces It never occurred to any of the

commentators that the general welfare of the Dominion

might be served by obliterating the constituent provinces
It seems to be contended that under the residual power
for peace order and good government Parliament has

power to tear down the barriers to invade the provincial

jurisdiction and to impose Legislative Union for the whole

of Canada subject to no restriction save such as are self-

imposed

That the provinces agreed only to Federal Union

appears abundantly by perusal of what was said by Sir

Macdonald then Attorney General of Upper Canada
before the Canadian Parliament sitting in the city of

Quebec on the 6th February 1865

The third and only means of solution for our difficulties was the

junction of the provinces either in Federal or Legislative Union Now
as regards the comparative advantages of Legislative and Federal

Union have never hesitated to state my own opinions have again
and again stated in the House that if practicable thought Legislative

Union would be preferable have always contended that if we could

agree to have one government and one parliament legislating for the

whole of these peoples it would be the best the cheapest the most

vigorous and the strongest system of government we could adopt But
on looking at the subject in the Conference and discussing the matter as

we did most unreservedly and with desire to arrive at satisfactory

conclusion we found that such system was impracticable In the first

place it would not meet the assent of the people of Lower Canada because

they felt that in their peculiar positionbeing in minority with

different language nationality and religion from the majorityin case of

junction with the other provinces their institutions and their laws might

be assailed and their ancestral associations on which they prided them

selves attacked and prejudiced it was found that any proposition which

involved the absorption of the individuality of Lower Canadaif may
use the expressionwould not be received with favour by her people We-
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found too that though their people speak the same language and enjoy 1936

the same system of law as the people of Upper Canada system founded

on the common law of England there was as great disinclination on the
EFERENOES

part of the various Maritime Provinces to lose their individuality as THE WEEKLY
political organizations as we observed in the case of Lower Canada her- REST IN

self Therefore we were forced to the conclusion that we must either INDUSTRIAL

abandon the idea of union altogether or devise system of union in
TAKINGS AcT

which the separate provincial organizations would be in some degree pre- THE
served So that those who were like myself in favour of Legislative MINIMUM

Union were obliged to modify their views and accept the project of WAGES ACT
Federal Union as the only scheme practicable even for the Maritime

LIMITATION
Provinces Because although the law of those provinces is founded on OF Houss Os

the common law of England yet every one of them has large amount WORK Act
of law of its owncolonial law framed by itself and affecting every
relation of life such as laws of property municipal and assessment laws

annon

laws relating to the liberty of the subject and to all the great interests

contemplated in legislation we found in short that the statutory law

of the different provinces was so varied and diversified that it was almost

impossible to weld them into Legislative Union at once Why sir if

you only consider the innumerable subjects of legislation peculiar to new

countries and that every one of those five colonies had particular laws

of its own to which its people have been accustomed and are attached

you will see the difficulty of effecting and working Legislative Union
and bringing about an assimilation of the local as well as general laws

of the whole of the provinces We in Upper Canada understand from the

nature and operation of our peculiar municipal law of which we know the

value the difficulty of framing general system of legislation on local

matters which would meet the wishes and fulfil the requirements of the

several provinces

The whole scheme of Confederation as propounded by the Confer

ence as agreed to and sanctioned by the Canadian Government and as

now presented for the consideration of the people and the Legislature
bears upon its face the marks of compromise Of necessity there must

have been great deal of mutual concession

As stated in the preliminary discussion we must consider this

scheme in the light of treaty

The Conference having come to the conclusion that legislative union
pure and simple was impracticable our next attempt was to form

government upon federal principles which would give to the General

Government the strength of legislative and administrative union while

at the same time it preserved that liberty of action for the different sec
tions which is allowed by Federal Union And am strong in the

belief that we have hit upon the happy melium in those resolutions and

that we have formed scheme of government which unites the advantages
of both giving us the strength of legislative union and the sectional

freedom of federal union with protection to local interests

shall not detain the House by entering into consideration at any

length of the different powers conferred upon the General Parliament as

contradistinguished from those reserved to the local legislatures but any
honourable member on examining the list of different subjects which are

to be assigned to the General and Local Legislatures respectively will

see that all the great questions which affect the general interests of the

Confederacy as whole are confided to the Federal Parliament while
the local interests and local laws of each section are preserved intact and

entrusted to the care of the local bodies As matter of
course the
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1936 General Parliament must have the power of dealing with the public debt

-i and property of the Confederation Of course too it must have the

REFERENCES
regulation of trade and commerce of customs and excise The Federal

TKR WEEKLY Parliament must have the sovereign power of raising money from such

REST sources and by such means as the representatives of the people will

INDUSTRIAL allow It will be seen that the local legislatures have the control of all

TAKINOSACT
local works and it is matter of great importance

and one of the chief

TRE advantages of the Federal Union and of local legislatures that each

MINIMUM province will have the power and means of developing its own resources

WAGES Acr and aiding its own progress after its own fashion and in its own way

LIMITATION
Therefore all the local improvements all local enterprises or under-

OF Houis OF
takings of any kind have been left to the care and management of the

WORK Acp local legislatures of each province

The criminal law toothe determination of what is crime and what

annon
is not and how crime shall be punishedis left to the General Government

This is matter almost of necessity It is of great importance that we

should have the same criminal law throughout these provincesthat what

is crime in one part of British America should be crime in every part
that there should be the same protection of life and property as in

another It is one of the defects in the United States system that each

separate state has or may have criminal code of its ownthat what may
be capital offence in one state may be venial offence punishable

slightly in another But under our Constitution we shall have one body

of criminal law based on the criminal law of England and operating

equally throughout British America so that British American belonging

to what province he may or going to any other part of the Confederation

knows what his rights are in that respect and what his punishment will

be if an offender against the criminal laws of the land think this is

one of the most marked instances in which we take advantage of the

experience derived from our observations of the defects in the Constitu

tion of the neighbouring Republic

Although therefore legislative union was found to be almost im

practicable it was understood so far as we could influence the future

that the first act of the Confederate Government should be to procure

an assimilation of the statutory law of all those provinces which has

as its root and foundation the common law of England But to prevent

local interests from being over-ridden the same section makes provision

that while power is given to the General Legislature to deal with this

subject no change in this respect should have the force and authority

of law in any province until sanctioned by the Legislature of that

province

Sir George Etienne Cartier closed his speech by stating

So if these resolutions were adopted by Canada as he had no doubt

they would and by the other Colonial Legislatures the Imperial Govern

ment would be called upon to pass measure which would have for its

effect to give strong central or general government and local govern

ments which would at once secure and guard the persons the properties

and the civil and religious rights belonging to the population of each

section

The British North America Act in its preamble says

Whereas the Provinces of Canada Nova Scotia and New Bruns

wick have expressed their desire to be federally united into One Dominion

under the Crown of the United Kingdom of Great Britain and Ireland

with Constitution similar in Principle to that of the United Kingdom
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Articles and provided for the proclamation of the 1936

Dominion composed of four provinces Ontario Quebec RENCES
Nova Scotia and New Brunswick which preserved their THE WEEKLY

identity and never ceased at any time to form distinct and REST IN

INDUSTRIAL

separate governments The provinces created by their UNDER-

union new power but it is impossible to say that they TAasACI

owe to it their existence On the contrary the provinces MINIMUM
WAGES Acr

created the Dominion AND THE

Lord Carnavon in the House of Lords on the second

reading of the B.N.A Act said WoanAcr

legislative union is under existing circumstances impracticable Cannon

The Maritime Provinces are ill-disposed to surrender their separate life

and to merge their individuality in the political organization of the

general body It is in their case impossible even if it were desirable

by stroke of the pen to bring about complete assimilation of their

institutions to those of their neighbours Lower Canada too is jealous

as she is deservedly proud of their ancestral customs and traditions she

is wedded to her peculiar institutions and will enter this Union only upon

the distinct understanding she retains them

Chief Justice Dorion who had taken part as member

of the legislature in the Confederation debates gave the

following opinion quoted at page 143 of volume III of

La ThØmis

There is no difference between the powers of the local and Dominion

legislatures within their own sphere That is the powers of the local

legislature within its own sphere are co-extensive with the powers of the

Dominion government within its own sphere The one is not inferior

to the other find that the powers of the old legislature of Canada is

extended to the local legislatures of the different provinces We have

government modelled on the British constitution We have responsible

government in all provinces and these powers are not introduced by

legislators but in conformity with usage It is founded on the consent

and recognition of those principles which guide the British constitution

do not read that the new constitution was to begin an entirely new

form of government or to deprive the legislature of any of the powers

which existed before but to effect division of them some of them are

given to the local legislatures but find none of them curtailed

In substituting the new legislation to the old the new legislature has

in all those things which are special to the province of Quebec all the

rights of the old legislature and they must continue to remain in the

province of Quebec as they existed under the old constitution

And Sandborn said

The British North America Act 1867 was enactod in respoize to

the petition of the provinces of Canada Nova Scotia and New Brunswick
as stated in the preamble of the Act to be federally united into one

Dominion under the Crown of the United Kingdom of Great Britain and

Ireland with constitution similar in principle to that of the United

Kingdom The powers of legislation and representative government upon
the principle of the British constitution or as it has commonly been

called responsible government were not new to Canada They had been
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1936 conceded to Canada and exercised in their largest sense from the time of

the Union Act of 1840 and in somewhat more restricted sense from the
REFERENCES

Act of 1791 to 1840 The late province of Lower Canada was constituted

THE WEEKLY separate province by the Act of 1791 with governor legislative

REST IN council and legislative assembly and it has never lost its identity It

INDUSTRIAL had separate body of laws both as respects statute and common law

TAKINGSACr
in civil matters no powers that had been conceded were intended to be

THE taken away by bhe British North America Act of 1867 and none in fact

MINIMUM were taken away as it is not the wont of the British government to with-

WAGES ACT draw constitutional franchises once conceded This Act according to my

LMTTkTIoN understanding of it distributed powers already existing to be exercised

oF buss within their prescribed limits to different legislatures constituting one

Wons Acp central legislature and several subordinate ones all upon the same model

without destroying the autonomy of the provinces or breaking the con-
Cannon

tinuity of the respective provinces in certain sense the powers of the

federal parliament were derived from the provinces subject of course to

the whole being colonial dependency of the British Crown The prov

inces of Quebec and Ontario are by the sixth section of the Act declared

be the same that formerly comprised Upper and Lower Canada This

recognizes their previous existence prior to the Union Act of 1840 All

through the Act these provinces are recognized as having previous exist

ence and constitutional history upon which the new fabric is based

Their laws remain unchanged and the constitution is preserved The

offices are the same in name and duties except as to the office of

lieutenant-governor who is placed in the same relation to the province

of Quebec as that which the governor general sustained to the late

province of Canada think it would be great mistake to ignore the

past government powers conferred upon and exercised in the province

now called Quebec in determining the nature and privileges of the legis

lative assembly of this province

The procedure recommended by the Imperial Confer

ences in 1926 and 1930 regarding legislation or interna

tional agreements by one of the self-governing parts of the

Empirewhich may affect the interests of other self-govern

ing parts i.e previous consultation between His Majestys

ministers in the several parts concerned should be applied

by the central and provincial governments specially before

ratifying any international agreementnot falling under

Section 132 of the B.N.A Act The only direct legislative

authority expressly given to the Parliament and Govern

ment of Canada concerning foreign affairs is found in this

section and is limited to the performance of the obligations

of Canada or any province thereof arising under treaties

between the Empireas whole and foreign country The

Imperial Parliament saw to it that Imperial interests would

be protected by federal legislation But to pass legisla

tionaffecting the provincesto ratify treaty or agree

ment by Canada aloneunder an evolution which came

pass since Confederationwith foreign power previous
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consultations between the federal and provincial self-gov-
1936

erning parts of our Confederation seem to me logical and RENCES

the only way to preserve peace order and good govern- Ths WEEKLY

ment in Canada and save the very roots of the tree to which RESr IN

our constitution has been compared In order to grow if INRRIAL

it be growing instrument it must keep contact with its TA9osAcr

native soiland draw from the constituting provinces new MINIMUM
WAGES Acr

force and efficiency AND TB
The provinces agreed to this principle of Legislative

Union and the Imperial Parliament granted it to central WORK ACT

Parliament strictly within the ambit of 91 any legisla-

tion by this Parliament attempting to legislate uniformly

for the whole of Canada on any subject exclusively re

tained by the provinces and within the natural and obvious

meaning of section 92 must in my opinion be prima facie

considered as ultra vires of the Dominion

The additions by some decisions to the powers of the

Dominion in emergency cases must be applied if at all

with the greatest caution In the words of Sir John Mac

Donald the scheme must be corsidered in the light of

treaty not to be lightly interfered with by way of corn

mentiary and gloss

If any changes are required to face new situations or to

cope with the increased importance of Canada as nation

they may be secured by an amendment to the Act but

neither this Court nor the Privy Council should be called

upon to legislate in the matter by treating the constitution

as growing tree confided to their care We have nothing

to do with the growth or with the making of the law in

constitutional matters The Imperial Parliament alone can

change what they enactedor add to it New branches to

acquire the force of law must be embodied in the statute

not in judgments or commentaries

The above considerations may be applied mutatis mu
tandis to all the acts referred to us for consideration but

would add few words with respect to the three acts based

on the so-called Geneva Labour Conventions mentioned in

Order in Council 3454 being chapters 14 44 and 63 of the

statutes of 1935

Such labour conventions binding Canada independently

from the rest of the Empire do not fall under 132 they

were not even contemplated as feasible in 1867 when the
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1936 B.N.A Act was passed Radio and aeronautics are also new

RERERENCES matters not existing at that time and had to be dealt with

THEwEEKLYby the Privy Council as outside the enumerated subjects

REST IN of 91 and 92 and these two decisions must be considered
INDUSTRIAL

UNDER- as arrets espece and confined to the subject matters which

TAKINGSA both had necessarily interprovincial and international

MINIMUM aspects
WAGES Acr

But the payment of wages for labour the weekly rest

and the rate of wages and length of hours of work were well

WORK ACT known subjects in 1867 and they were by common agree-

Cannon ment reserved by the Imperial Parlia.mnt to the Provinces

as purely local and private matters of property and civil

rights

Therefore in the words of section 405 of the treaty of

Versailles Canada as a- federal state has only power
to enter into convention on labour matters subject to limi

tations and the draft convention should have been treated

as recommendation only Such recommendation is to

be submitted to the members for consideration with

view to effect being given to it by national legislation or

otherwise The Versailles Treaty recognizes that in cer

tain cases effect can be given to labour agreement

otherwise than by national legislation

In these cases it does not appear that either the recom

mendations or the draft conventions were submitted to the

provinces i.e the authorities within whose competence

the matter lies for the enactment of legislation or other

action

To my mind this is fatal to the validity of the ratifica

tion of these labour conventions by the Federal authorities

As an internal matter such changes in the respective con

stitutional powers of the provinces and of the Central

Government cannot be jusified by invoking some clauses

of the treaty of Versailles Respect of their property and

civil rights was guaranteed by the British Crown to the in

habitants of the original provinces as far back as the treaty

of Paris in 1763 this was confirmed by the constitution

of 1867 which cannot be changed in this essential part ex

cept by an Imperial statute as plainly set forth in the Act

of Westminster of 1931 sec It is not admissible that the

Parliament and the Government of Canada could appro

priate these powers exclusively reserved to the provinces
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by the simple process of ratifying labour convention 1936

passed at Geneva with representatives of foreign countries REFEBENcES

The framers of our constitution and the Privy Council by ThE WEEKLY

their recent judgments in the Radio and Aeronautics
1RESTIN

cases never intended to plant in its bosom the seeds of its

own destruction If such interference with provincial rights TAKrGSAC1

by way of international agreements is admitted as intra MINIMUM

vires of the central government we may as well say that we

have in Canada confederation in name but legislative
LIMITATIoN

OF HOURS OF

union in fact Uniformity is not in the spirit of our consti- WORK ACT

tution We have not single community in this country CnJ
We have nine commonwealths several different communi-

ties This is the fact embodied in the law It may be wise

or unwise according to the preferences and predilection of

every one but this is the basis of our constitution Diver

sity is the basis of our constitution The federative sys

tem was adopted in order to give to the provinces their

autonomy and to secure specially in Quebec the rights to

their own customs as crystallized in their civil law No

gloss or commentary to be found in judicial pronounce

ments can alter the constitution of this country It is

written document which can be amended or added to only

by legislation No usage or judge made law can be invoked

no practice can be introduced to change the division of

powers as set forth in 91 and 92 however desirable or op
portune it may seem If amendments are needed and asked

for they should be granted by the Imperial Parliament

In 1867 it was found necessary in order to achieve con

federation to give us federal form of government more

cumbersome and more expensive though it be on account

of the superior liberty it gives to the people

This cannot be changed by the indirect way of labour

convention in furtherance of some pious wish of the

treaty of Versailles at time when its binding authority

and wisdom is universally contested and albeit many

years after notification to Canada of these particular so

called draft conventions The Kings prerogative has not

been used to do away with the statutory rights of His

Canadian subjects

These are not references to an international tribunal

we are not called upon to determine in the absence of

AC 304 AC 54
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1936 foreign powers what effect such ratification by the Cana
REFEBZNCES dian government might have in the international field

THE WKLY But Canada is not an independent sovereign state and the

REST IN Parliament of Canada is not Parliament of unlimited

authority Every Parliament in Canadanot only the

TAKINGSACIParliament of the Dominion but also the legislatvre in

MINrMtTM each provinceis necessarily of limited authority because
WAGES ACT

it has not been given and does not possess the wide the

LIMITATION plenary authority over the whole field of legislation which

is possessed by the Parliament of Great Britain or of an

CannonJ
independent sovereign state Upon the unionupon the

creation not of one Parliament for Canada but of one

central Parliament and four provincial legislatures each

of themthe central Parliament just as much as the others

had limits to its jurisdiction by the necessity of the case

That affords at once very strong reason why no one of

these parliaments should have jurisdiction over the Con
stitution of any other of them

In 1867 when the agreement for entering into this Union

was under discussion and being arrived at by the provinces

they wanted to create and they did create by their agree

ment and by the statute which followed upon their agree

ment Parliament which was to have limited jurisdic

tion and no power to amend its Constitution

These are some of the reasons why foreign powers when

dealing with Canada must always keep in mind that

neither the Governor General in Council nor Parliament

can in any way and specifically by an agreement with

foreign power change the constitution of Canada or take

away from the provinces their competency to deal exclu

sively with the enumerated subjects of section 92 Before

accepting as binding any agreement under section 405 of

the treaty of Versailles foreign powers must take notice

that this countrys constitution is federal not legislative

union

CROCKET J.It cannot be doubted that all these

statutes no matter from what point of view they are

considered embody legislation which is directly aimed at

the regulation and control of contracts of employment

private as well as public in every Province of the

Dominion and thus deal in very real and radical sense

with civil rights in all the provinces of Canada alike The
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fundamental question before us therefore is Can any 1936

authority be found within the four corners of the B.N.A RFNcES
Act for the exercise of such legislative power by the Par- TH WEEKLY

liament of Canada REST IN

In my opinion none of the draft conventions of the INTIAL
International Labour Organization of the League of Tr
Nations upon the ratification of which by the Govern- MINIMUM

WAGES Acr
ment of Canada it has been sought to justify the enact- TB
ment of all this legislation fall within the terms of 132

of the B.N.A Act That section provides W0BKAcr

The Parliament and Government of Canada shall have all powers Crocket

necessary or proper for performing the obligations of Canada or of any

Province thereof as part of the British Empire towards foreign countries

arising under treaties between the Empire and such foreign countries

The powers granted by this section are strictly limited

to the performance of obligations towards foreign countries

arising under treaties between the Empire and such foreign

countries Unquestionably the section does not embrace

obligations arising under any form of convention or agree

ment entered into by the Government of Canada with the

Government of any other country within the Empire nor

does it contemplate or suggest any form of convention or

agreement with the Government of any foreign country

other than treaty in the true sense of the term As Lord

Dunedin pointed out in the Radio case the idea of Can
ada as Dominion being bound by convention equivalent

to treaty with foreign powers was unthought of in 1867

when the B.N.A Act was enacted and the only class of

treaty which would bind Canada was thought of as

treaty by Great Britain that is to say as understand the

reference treaty concluded by the Crown in the exercise

of its prerogative as the sovereign of single indivisible

Empire on the advice of its constitutional advisers the

Imperial Government of Great Britain Only by the exer

cise of this supreme authority could any treaty obligation

be imposed on Canada or any other Dominion or depend

ency of the British Empire towards foreign nations within

the intendment of the B.N.A Act The executive govern

ment and authority of and over Canada were expressly

declared by of the B.N.A Act to continue and be

vested in the Queen having already declared that the

A.C 304
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1936 provisions of the Act referring to Her Majesty the Queen

REFERENCES extend also to the Heirs and Successors of Her Majesty

THE WEEKLY Kings and Queens of the United Kingdom of Great Britain

REST IN and Ireland There can hardly be doubt that in the
INDUSTRIAL

UNDER- minds of the Fathers of Confederation and the framers of

TAKINGS ACT the B.N.A Act the British Empire was visualized only as

MnmrnM single unit and not as collection or commonwealth of

separate nations each of equal status with the United

Kingdom of Great Britain and Ireland with authority to

Wosx ACT conclude either treaties or conventions analogous to

ct treaties on its own account with any foreign government
For my part am unable to comprehend how any inter

national convention to which Canada in its new status

whatever that status may actually be purports to become

party as separate government or any obligation result

ing therefrom can possibly be brought within the terms of

132much less mere draft convention such as those

of the International Labour Organization of the League of

Nations To my mind there is nothing which the judg

ment of the Judicial Committee in the Radio case has

more decisively settled than this that if the Government of

Canada by its own plenipotentiaries enters into an inter

national convention with the Government of any other

country whether British or foreign 132 cannot be relied

upon as empowering the Parliament of Canada to enact

legislation for the carrying out of any obligation arising

under such convention and that if such legislative power

exists at all it must be found either under the enumerated

heads of 91 or the introductory words of that section the

so-called residuary clause

Even if the Treaty of Versailles were treaty between

the British Empire as an undivided unit and those foreign

states whose plenipotentiaries signed it which do not

think it is and not treaty purporting to have been entered

into by the self-governing Dominions of the Empire as

separate governments it could not in my judgment be

said that there was any obligation for the performance

of which the Parliament of Canada was empowered within

the terms of 132 to enact legislation as pertaining to

an obligation imposed by that treaty upon Canada or any

A.C 304
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province thereof as part of the British Empire The 1936

obligation arose directly from so-called international RERENOES

convention purporting to have been ratified by Canada as Ths WEEKLY

separate and distinct Governmentan idea which is RE8rIN

wholly incompatible with the conception of the Dominion UNDER-

of Canada as constituted by the B.N.A Act TAKINGS ACT

As regards the residuary clause of 91 this empowers MINIMUM

the Parliament of Canada
WAGES Acr

to make laws for the peace order and good government of Canada in LIMITATION

relation to all matters not coming within the class of subjects by this OF HOVER OF

Act assigned exclusively to the Legislatures of the Provinces
WoRK Acr

It will be seen at once that this provision can only be Crocket

invoked where the real subject-matter of the legislation

does not fall within the classes of subjects which are exclus

ively assigned to the provinces by 92 To meet this

obvious and formidable difficulty the learned counsel for

the Dominion brought forward the much canvassed double

aspect principle by which as understand it matter

though it relates in one aspect and in some circumstances

to class of subjects which is exclusively assigned by 92

to the legislative jurisdiction of the provinces may never

theless in another aspect and in other circumstances assume

such nation-wide importance as to completely lose its

original and normal identity within the purview of 92
and thus become at any time matter falling within the

general residuary clause of 91

It was strongly argued that hours of work and the stan

dard of wages and of living had attained such importance

as subjects of legislation in Canada as to affect the body

politic of the Dominion as whole and thus to justify the

Parliament of Canada in dealing with them in that aspect

as matters demanding the intervention of Dominion legis

lation for the peace order and good government of

Canada notwithstanding that the general authority to

make laws so plainly excludes all subject-matters coming

within the scope of 92

No doubt there have been pronouncements in the Privy

Council which lend much colour to this argument but

do not think that they can properly be interpreted as going

to such length as is now contended for The learned

Chief Justice has discussed very fully in dealing with the

reference on the Natural Products Marketing Act 403
the argument which was put forward in behalf of the

2O831U
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1936 Dominion in this regard and feel that can add nothing

1CES to what he has said There is certainly no authoritative

THE WEEKLy
decision to the effect that once it is seen that the real

REST IN subject-matter of legislative enactment pertains in all its
INDUSTRIAL

UNDER- predominant characteristics to the regulation and control of

TAAc7r civil rights in the provinces it can rightfully be transferred

MINIMUM to the legislative jurisdiction of the Parliament of Canada

in virtue of the introductory words of 91 as matter of

legislation for the peace order and good government of

WoRK ACT Canada in disregard of the plain and all important

crt proviso that such jurisdiction may be exercised only in

relation to matters not coining within the classes of sub

jects assigned exclusively to the Legislatures of the Prov

inces cannot refrain from reiterating these cogent

observations of Lord Watson in Attorney-General for On
tario Attorney-General for Canada

To attach any other construction to the general power which in sup

plement of its enumerated powers is conferred upon the Parliament of

Canada by 91 would in their Lordships opinion not only be contrary

to the intendment of the Act but would practically destroy the auto

nomy of the provinces If it were once conceded that the Parliament

of Canada has authority to make laws applicable to the whole Dominion

in relation to matters which in each province are substantially of local or

private interest upon the assumption that these matters also concern

the peace order and good government of the Dominion there is hardly

subject enumerated in 92 upon which it might not legislate to the

exclusion of the provincial legislatures

These observations it seems to me present conclusive

answer to the argument which has been so strongly urged

upon us in reference to the so-called double aspect prin

ciple They demonstrate at least that the mere fact that

Dominion legislation concerning any particular matter may
be stated to be for the general advantage of Canada or

that the subject of the legislation has become as much

matter of national as of provincial concern to the several

provinces is not sufficient to remove that subject from

the sphere of 92 to which in its normal and domestic

aspect it primarily belongs and transfer it to the juris

diction of the Parliament of Canada under 91 It is true

that local works and undertakings may be declared by the

Parliament of Canada to be for the general advantage of

Canada or for the advantage of two or more of the prov

inces and that when Parliament makes such declaration

with respect to any such local work or undertaking it may

.1 1896 A.C 348
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lawfully legislate in relation to it but that is in virtue of 1936

the exceptions which are expressly made in enumerated REFERENCES

head no 10 of 92 and the consequent application of
THE WREY

enumerated head no 29 of 91 to such work or under- REST IN

INDUSTRIAL
taking UNDER-

Nor do think that any authoritative decision can TAKINOSACT

rightly be interpreted as warranting the conclusion that MINIMUM

once it appears that the real purpose and effect of Domin-

ion enactment is to interfere with private and civil rights LIMITATION

in the provinces and that in that aspect it consequently

falls within the sphere of legislation which has been excius- Crt
ively reserved for the provinces not only by the provisions

of 92 but by the saving clause in the introduction of

91 such an enactment can possibly be justified under

the general authority conferred on the Parliamefit of

Canada If such legislation could be maintained on the

ground that it was for the peace order and good govern

ment of Canada it could only be by ignoring the explicit

limitation which is placed on the so-called general author

ity by the residuary clause itself with the obvious intention

of preventing its application in the very sense now con

tended for and thus protecting the provinces in the full

enjoyment of their exclusive legislative rights as perman
ently guaranteed to them by 91

It may be that in the event of the peace order and good

government of Canada as whole being so menaced by

some outstanding national peril as to render the interven

tion of the Dominion Parliament necessary as the only

adequate means of meeting such an emergency the Courts

will not shrink from holding that such an emergency con

stitutes subject-matter of legislation which is quite out

side the purview of 92 and the limitation which the sav

ing clause of 91 imposes on the general authority of the

Parliament of Canada to make laws for the peace order and

good government of the country as whole but apart from

such considerations question very much if there has been

any really conclusive judicial recognition of the double

aspect principle relied upon If there be any such con

clusive authority to which we are bound to give effect in

this case then as was suggested by the Attorney General

of Ontario the provinces may as well bid adieu to 92

reinforced by the saving limitation in the residuary clause

of 91 as the unassailable charter of their legislative rights
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1936 entirely concur in the opinion of the learned Chief Jus

Icss tice that there is nothing in the judgment in the Aeronautics

THE WEEKLY
case 1of 1931 to indicate that the Lords of the PrivyCoun

REST IN cii intended to detract from the judicial authority of deci

INIAL sions in the Combinescase and Sniders case 3and that

TAKINGS ACT we are bound by those decisions as well as the decision in

MINIMUM the Fort Frances case to hold that the legislation now
WAGSSACr in question considered apart from the question of the per

LIiTATxoN
formance of obligations arising out of binding international

conventions as distinguished from treaties proper within

Crocket
the meaning of 132 cannot be supported as legislation

enacted for the peace order and good government of Canada

under the introductory clause of 91

This brings me to consideration of the further question

as to whether the ratification by the Government of Canada

of such draft international labour conventions as those of

the General Conference of the International Labour Organ

ization of the League of Nations which themselves imposed

no obligation of any kind upon the Government of Canada

or any other government represented in that organization

to give legislative effect or even to assent to any of them

can itself have the effect of vesting in the Parliament of

Canada legislative jurisdiction which otherwise it would

not possess under the B.N.A Act

It is said that we must now take it as settled by the deci

sions in the Aeronautics and Radio cases that inter

national conventions and all obligations arising therefrom

are matters which fall within the general authority of

Parliament to make laws for the peace order and good

government of Canada in relation to matters not coming

within the classes of subjects exclusively assigned to the

legislatures of the provinces If this means that once

the Government of Canada has concluded convention

with the Government of any other country whether within

or without the British Empire that fact itself operates

to exclude the subject-matter of the convention from 92

regardless of the fact that that subject-matter admittedly

up to the time of the conclusion of the convention came

within one or more of the classes of subjects exclusively

assigned by that section to the legislative jurisdiction of

A.C 54 AC 191

A.C 396 A.C 695

AC 304
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the provinces do not think that either of these cases 1936

upon which counsel for the Dominion have so much relied REFERENCES

can properly be said to have laid down any such principle THE WEELT
REST IN

As to the Aeronautics decision the legislation which INDusmI

the Judicial Committee there considered was of the

Aeronautics Act Revised Statutes of Canada which Tn
reproduced with an amendment the provisions of the Air

Board Act 11 of the statutes of Canada 1919 Lord

Sankey L.C who delivered the judgment of the Board Os lou OF

explained that the Air Board Act was enacted by the Par- WoRK ACT

liament of Canada in 1919 with view to performing her Crocket

obligations as part of the British Empire under conven-

tion relating to the Regulation of Aerial Navigation which

was signed by the representatives of the allied and asso

ciated powers in the Great War including Canada and was
ratified by His Majesty on behalf of the British Empire

on June 1922 and at the time of the hearing was in

force between the British Empire and seventeen other

nations By article he said

the high contracting parties recognize that every Power which includes

Canada has complete and exclusive sovereignty over the air space above

its territory by article 40 the British Dominions and India are deemed

to be States for the purpose of this Convention

The Lord Chancellor then stated some of the principal

obligations undertaken by Canada as part of the British

Empire under the stipulations of the convention Some

of these undoubtedly affected civil rights in the provinces

The real grounds of the decision appear in the following

passage which reproduce from 77

To sum up having regard to the terms of 132 to the

terms of the Convention which covers almost every conceivable matter

relating to aerial navigation and to the fact that further legislative

powers in relation to aerial navigation reside in the Parliament of Can
ada by virtue of 91 items and it would appear that substantially

the whole field of legislation in regard to aerial navigation belongs to the

Dominion There may be small portion of the field which is not by

virtue of specific words in the British North America Act vested in the

Dominion but neither is it vested by specific words in the Provinces

As to that small portion it appears to the Board that it must necessarily

belong to the Dominion under its power to make laws for the peace

order and good government of Canada Further their Lordships are

influenced by the facts that the subject of aerial navigation and the ful

filment of Canadian obligations under 132 are matters of national

interest and importance and that aerial navigation is class of subject

which has attained such dimensions as to affect the body politic of the

Dominion

A.C 54
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1936 As Viscount Dunedin who sat in the Aeronautics case

pointed out in delivering the judgment of the Board in

re the Radio case three or four months later the leading
THE WEEKLY

REST mr consideration in the judgment of the Board in the earlier

case was that the subject fell within the provisions of 132

TAKINGSACT of the B.N.A Act Apart from this however and the

MIJM character of the Aerial Navigation Convention it is clear

WAGES AcT
AND

LIMITATION fte fact that further legislative powers in relation to aerial navigation

OFHOURSOF reside in the Parliament of Canada by virtue of 91 items and
WORK ACT and that it would appear that substantially the whole field of legisla

Cr
tion in regard to aerial navigation belongs to the Dominion

and further

the facts that the subject of aerial navigation and the fulfilment of

Canadian obligations under 132 are matters of national interest and

importance and that aerial navigation is class of subject which has

attained such dimensions as to affect the body politic of the Dominion

also influenced their Lordships

Whichever one of the different reasons assigned by the

Board for the decision may have been regarded by their

Lordships as the predominating reason it seems to me that

the judgment cannot in any view be interpreted as defi

nitely laying down the principle that obligations arising

out of all conventions between governments not falling

within the terms of 132 of the B.N.A Act are matters

which as subjects of legislation cannot fall within 92

regardless of the form and character of the conventions

themselves and regardless also of whether they wholly or

predominantly deal with matters which otherwise would

unquestionably fall within one or more of the classes of

subjects which that section reserves exclusively for the

provincial legislatures That their Lordships did not in

tend to lay down any uniform rule of such far-reaching

consequences is shown by the following passage from the

judgment itself

Under our system decided cases effectively construe the words of an

Act of Parliament and establish principles and rules whereby its scope

and effect may be interpreted But there is always danger that in the

course of this process the terms of the statute may come to be unduly

extended and attention may be diverted from what has been enacted to

what has been judicially said about the enactment

To borrow an analogy there may be range of sixty colours each of

vhich is so little different from its neighbour that it is difficult to make

any distinction between the two and yet at the one end of the range

the colour may be white and at the other end of the range black Great

.1 1932 A.C 54 1932 AC 304
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care must therefore be taken to consider each decision in the light of the 1936

circumstances of the case in view of which it was pronounced especially

in the interpretation of an Act such as the British North America Act
REFERENCES

which was great constitutional charter and not to allow general phrases THE WEEXLY

to obscure the underlying object of the Act which was to establish REST IN

system of government upon essentially federal principles Useful as INDUSTRIAL

decided cases are it is always advisable to get back to the words of the
TAKINOSACT

Act itself and to remember the object with which it was passed THE
Inasmuch as the Act embodies compromise under which the original MINIMUM

Provinces agreed to federate it is important to keep in mind that the WAGES Acr

preservation of the rights of minorities was condition on which such
LIMITATION

minorities entered into the federation and the foundation upon which the OF Houis oi

whole structure was subsequently erected The process of interpretation WoRK Acr

as the years go on ought not to be allowed to dim or to whittle down the

provisions of the original contract upon which the federation was founded

nor is it legitimate that any judicial construction of the provisions of ss

91 and 92 should impose new and different contract upon the federating

bodies

Nor do think that the Radio case goes to the length

which has been suggested On the latter reference the legis

lation considered was the Radiotelegraph Act R.S.C

1927 195 and the regulations made thereunder the

validity of which the Dominion sought to support on the

ground that it was necessary to make provision for per

forming the obligations of Canada under the Radiotele

graph convention as well as upon the ground that it was

enacted by reason of the expediency of making provision

for the regulation of service essentially important in

itself as touching closely the national life and interest

This convention was the outcome of meeting of repre

sentatives of about 80 countries including the Dominion

of Canada held in Washington in November 1927 to

settle international agreements on the subject of radio

telegraph communication The representatives of Can

ada had been appointed by the Privy Council of Canada

with the approval of the Governor General and the con

vention was actually signed by these representatives of

Canada with the other signatories as plenipotentiaries

of the countries named as the high contracting parties

By article the contracting governments undertook to

apply the provisions of the convention in all radio com
munication stations established or operated by the con

tracting governments and open to the international ser

vice of public correspondence and also to adopt or to

propose to their respective legislatures the measures

AC 304
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1936
necessary to impose the observance of the provisions of

REFERENCES the convention and the regulations annexed thereto upon

THE WEEKLY
individual persons and enterprises authorized to estab

REST IN lish and operate radio communication stations and inter-
INDUSTRIAL

UNDER- national service whether or not the stations are open to

TAKINGS Aer public correspondence

MINIMUM
WAGES Aer

AND Tnn
LIMITATION

OF Houas OF

WoaAcr

Crocket

The Board while holding that this convention was not

treaty within the meaning of 132 of the B.N.A Act

did no doubt decide that it was convention by which

Canada must be deemed to have been as firmly bound as

if had been entered into as formal treaty with for

eign governments and that Canada as whole was amen
able to the other signatory powers for the proper carry

ing out of the convention for the reason apparently

as Lord Dunedin pointed out in the passage quoted by
the learned Chief Justice from the Boards judgment

that Canada as Dominion is one of the signatories to

the convention It is nowhere suggested in the judg

ment that either the fact of the Government of Canada

being signatory to the convention by its duly accredited

plenipotentiaries or the fact of the Government of Can
ada having afterwards formally ratified the convention

clothed the Parliament of Canada with any legislative

authority beyond that which flows from the provisions of

the B.N.A Act

The point of the reference to the subject of interna

tional conventions and the changes in the status of the

Government of Canada in relation to the Imperial Gov
ernment was as take it to show that the idea of Can
ada as Dominion being bound by convention equiva

lent to treaty with foreign powers was unthought of in

1867 when the B.N.A Act was enacted and that con

sequently the subject of international conventions could

not be expected to be mentioned explicitly in the Imperial

statute in either ss 91 or 92 The only class of treaty

said Lord Dunedin

which would bind Canada was thought of as treaty by Great Britain

and that was provided for by 132 Being therefore not mentioned

explicitly in either 91 or 92 such legislation fails within the general

words at the opening of 91 which assigned to the Government of the

Dominion the power to make laws for the peace order and good govern-

A.C 304 at 312
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ment of Canada in relation to all matters not coming within the classes 1936

of subjects by this Act assigned exclusively to the Legislatures of the

Provinces In fine though agreeing that the convention was not such
REFERENCES

treaty as is defined in 132 their Lordships think that it comes to THE WREY
the same thing

REST IN

INDUSTRIAL

that is to say as understand it that the fact of inter-
UNDER

TAKINGS Aer

national conventions not having been specifically named Tnn

in 92 among the classes of subjects in relation to which

the Provinces are authorized to exclusively make laws JND
THE

that subject necessarily falls within the residuary clause

of 91 as matter not coming within any of the
WoRK Acr

classes of subjects enumerated in 92 This no doubt Crocket

may as their Lordships suggest amount to the same thing

as if the Radiotelegraph convention were in fact such

treaty as is defined in 132 in the sense that from the

Dominion standpoint it makes no practical difference

whether the Parliament of Canada derives its power to

enact legislation for the carrying out of the stipulations

of an international convention from the provisions of

132 or from the fact that the legislation is treated as

matter which does not come within the classes of subjects

specified in 92 and must therefore fall within the

residuary clause of 91 do not think however that

their Lordships intended to lay it down as an infallible

rule for the interpretation of either 92 or of the re

siduary clause of 91 itself that the fact that matter

demanding legislative action is not mentioned explicitly

in 92 decisively excludes it from such comprehensive

class of subjects as is specified in no 13 of that section

Property and Civil Rights

The rest of the judgment shows that in addition to

the fact of the Government of Canada being signatory

to the convention the Board considered the scope of its

stipulations to see whether in their main features they

dealt with subject matter which in reality fell within

any of the classes of subjects specified in 92 or whether

they did not predominantly relate to classes of subjects

set out in the enumerated heads of 91 Discussing the

argument of the province that the convention did not

touch the consideration of interprovincial broadcasting

Lord Dunedin says that much the same might have been

said as to aeronautics as it was quite possible to fly with-
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1936 out going outside the province yet that was not thought

RcES to disturb the general view and that

re the idea pervading that judgment is that the whole subject of aeronautics

THRE
WEEKLY

is so completely covered by the treaty ratifying the convention between

INDUsTRIAL
the nations that there is not enough left to give separate field to the

TINDER- provinces as regards the subject
TAKINGS AcT

THE Again 11is Lordship says
But the question does not end with the consideration of the conven

AND tion Their Lordships draw special attention to the provisions of head

LIMITATIoN 10 of 92 These provisions as has been explained in several judgments
OF Houis OF of the Board have the effect of reading the excepted matters into the
WORK ACT

preferential place enjoyed by the enumerated subjects of 91

Crocket Their Lordships held that broadcasting fell within the

excepted matters as being an undertaking connecting one

province with another and extending beyond the limits

of the province and therefore came within enumerated

head 29 of 91 Once it is conceded he went on to

say
as it must be keeping in view the duties under the convention that the

transmitting instrument must be so to speak under the control of the

Dominion it follows in their Lordships opinion that the receiving instru

ment must share its fate The receiver is indeed useless without trans.

mitter and can be reduced to nonentity if the transmitter closes The

system cannot be divided into two parts each independent of the other

Their Lordships moreover held that broadcasting fell

within the description of telegraphs which subject is

excepted from local works and undertakings speci

fied in 92 10 and therefore takes its place in 9129
In conclusion Lord Dunedin said

As their Lordships views are based on what may be called the pre
eminent claims of 91 it is unnecessary to discuss the question which

was raised with great ability by Mr Tilleynamely whether if there

had been no pre-eminent claims as such broadcasting could have been

held to fall either within property and civil rights or within matters

of merely local or private nature

It appears therefore to me that while one of the grounds
of the decision in the Radio case \was the form and nature

of the convention itself the basis of the decision as put

in the judgment itself was the pre-eminent claims of

91 which take it to refer to the fact that the subject

matter of that convention fell under one of the enumerated

heads of 91 viz no 29 For that reason the authority

of Parliament in relation to the subject matter of the

convention and of the legislation would override the legis

lative authority of the provinces in relation thereto not

1932 A.C 304
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because of the residuary clause in the introduction of that 1936

section but in virtue of the declaration that REFERENCES

notwithstanding anything in this Act the exclusive legislative authority

of the Parliament of Canada extends to all matters coming within the TB1
WEEKLY

classes of subjects INDUSTRIAL

set forth in the 29 enumerated heads of that section and UNDER
TAKINOS ACT

the closing words of 91 as well that THE
Any matter coming within any of the classes of subjects enumerated in MINIMUM

this section shall not be deemed to come within the class of matters of

local or private nature comprised in the enumeration of the classes of
LIMITATION

subjects by this Act assigned exclusively to the Legislatures of the OF HOURS OF

Provinces WORK ACT

This as read the judgment is the fundamental basis Crit
of the decision Read in this light it may truly be said

to get back to the words of the B.N.A Act itself and the

object with which it was passed and thus to avoid the

danger to which the Board itself so pointedly called atten

tion in the Aeronautics case few months earlier of the

provisions of such great constitutional charter being so

extended or whittled down in the process of judicial inter

pretation as the years go on as to impose new and differ

ent contract upon the federating bodies than that upon
which the whole structure of confederation was erected

While agree with the learned Chief Justice that the

Government of Canada must now be held to be the proper
medium for the formal conclusion of international con

ventions whether they affect the Dominion as whole

or any of the provinces separately do not think that this

fact can be relied on as altering in any way the provisions

of the B.N.A Act as regards the distribution of legislative

power as between the Dominion Parliament and the pro
vincial legislatures or as necessarily giving to any matter
which may be made the subject of legislation in Canada

any other meaning or aspect than that which it bears in

our original constitution Whether such matter is one
which falls under the terms of either 91 or of 92 or of

132 must depend upon the real intendment of the B.N.A
Act itself as gathered from the terms of those sections

and the Act as whole The original division of legislative

power as between the two fields Iominion and provincial

has remained inviolate to this day so far as the Imperial

Parliament is concerned The Statute of Westminster itself

provides by that

A.C 54
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1936 Nothing in this Act shall be deemed to apply to the repeal amendment

or alteration of the B.NA Act 1867 to 1930 or to any order rule or

REFERENCES
regulation made thereunder

re

TuWsanty And by s.s thereof that
REST IN The powers conferred by this Act upon the Parliament of Canada or

INDUSTRIAL

UNDER- upon the Legislatures of the Provinces shall be restricted to the enact-

TAKINGS Aer ment of laws in relation to matters within the competence of the Parlia

TUE ment of Canada or of any of the Legislatures of the Provinces respec
MINIMUM

tively
WAGES Aer
ui TBa

LIMiTATIoN

OF HOURS OF

Woax Aor

Crocket

Seeing that 92 so unequivocally assigns all matters

coming within the classes of subjects enumerated therein

to the exclusive jurisdiction of the provincial legislatures

and that the residuary clause of 91 is so unequivocally

limited to matters not coming within the classes of sub

jects assigned exclusively to the provincial legislatures

cannot understand how in controversy as to which of

the two legislative fields any particular matter belongs we

can look at it otherwise than in its normal aspect within

the intendment of these two sections as subject of legis

lation either for the Parliament of Canada or for the

provincial legislatures In such controversy the primary

duty of the Court is to determine whether the real subject

matter of the legislation relates to one or more of the classes

of subjects which the Act exclusively assigns to the pro

vincial legislatures

Surely it was never within the contemplation of the

Act that the Courts in determining this question should

disregard the normal aspect of any matter in its relation

to any of these classes of subjects or that because through

the instrumentality of the Government of Canada in the

exercise of its executive authority and functions it should

become the subject matter of an international conven

tion it should thereby cease to have any relationship to

any of the classes of subjects which the Act has defined

as the exclusive prerogative of the legislatures of the

provinces and should henceforth be looked at solely from

an international point of view For my part find it

quite impossible to accept such proposition If we

are not bound by the Aeronautics and Radio decisions to

hold that legislation which admittedly is directly aimed

at the regulation and control of such matters as contracts

of employment in respect of the limitation of the hours

of labour and the rates of wages in all the provinces alike

.1932 A.C 54 said 3O
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is legislation relating to matter which falls to the Par- 1936

liament of Canada under the residuary clause of 91 REFcES

simply because it has become matter of national as well TWsy
as of provincial concern can see no logical reason why REST IN

we are bound to hold that such legislation exclusively vests INAL
in the Dominion simply because it relates to matter TAKIosAc9
which the federal executive has chosen to make subject MINIMUM

matter of an international convention Both reasons are
WAGES Aci

in my judgment alike irreconcilable with the clear intend- LIATION
ment of 92 and the residuary clause of 91

As to the suggestion that the fact that 92 makes no Crocket

explicit mention of international conventions necessarily

excludes the subject from the antbit of that section and

places it in that of the residuary clause this also in my
opinion is wholly inadmissible as being contrary to the

plain wording of both sections Incontrovertibly the

residuary clause itself limits the authority of the Dom
inion Parliament to make laws for the peace order and

good government of Canada to matters which do not

come within the classes of subjects assigned exclusively

by the Act to the legislatures of the provinces No mat

ter which does come within any of these classes of sub

jects can legitimately be brought within the operation of

the residuary power There is but one test for determining

its application or non-application to any given subject

matter viz Does the matter come within any of the classes

of subjects which the Act has assigned exclusively to the

legislatures of the provinces And for the reasons already

discussed the given matter must be looked at in its rela

tionship not to any outside country but in its relation

ship to the classes of subjects definitely marked out as the

exclusive legislative field of the provinces The words of the

enactment are matters not coming within the classes of

subjects assigned exclusively to the provincesnot mat
ters not explicitly mentioned in 92 Manifestly many
matters may not be explicitly mentioned in the classes

of subjects assigned to the provinces and yet unquestion

ably come within those classes of subjects particularly

such wide and comprehensive classes of subjects as nos

13 and 16 Property and Civil Rights and Generally
all matters of merely local or private nature
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1936 It seems to me that nothing could be more surely cal

Itncss culated to undermine the whole structure of the confed

re eration compact as expressed in the B.N.A Act in rela
TEs WEEKLY

REST IN tion to the distribution of legislative power between the

INDUSTRIAL Dominion and provincial legislatures than the adoptionUNDER
TAKINGSAYr of such guide as has been suggested for the interpreta

TEE
MINIMUM tion of these all important sections 91 and 92 It would

WAGES Acr
strip the legislative charter of the provinces of everyAm Tgz

LIMITATION vestige of permanency and stability a.nd leave it at all

OF E0URS OF

WORK times subject to the will and pleasure of the federal execu

tive
Crocket

The iegislation embodied in these three statutes is ad

mittedly legislation which the Parliament of Canada would

never have ventured to enact but for the draft conventions

of the International Labour Organization of the League of

Nations These conventions are admittedly conventions to

which the Government of Canada was in no manner bound

to assent or to formally ratify They were submitted to the

Government of this country as mere draft conventions and

stood as such until 1935 when the Government of Canada

chose to approve them several years after the expiration of

the period fixed by article 405 of the Treaty of Versailles for

their submission to the authority or authorities within

whose competence the matter lies for the enactment of legis

lation or other action It was argued that this provision of

article 405 was merely directory think its language is

clearly mandatory and that the ratification of the conveæ

tions upon which these three statutes purport to be founded

is null and void under the terms of article 405 of the Treaty

of Versailles itself It is however to the provisions of the

B.N.A Act not to terms of the Treaty of Versailles that we

must look for the answers to the questions submitted to us

on this reference concerning the constitutionality of these

three statutes In my opinion they are all wholly ultra vires

of the Parliament of Canada for the reasons above stated


