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Where instructions and warning are necessary to enable einployees, in
circumstances involving danger, to appreciate and protect them-
selves against the perils incident to the work.in which they are
engaged, it is the duty of the employer to take reasonable care
to see that such instructions and warnings are given. The em-
ployer may delegate that duty to competent persons, but, where
compensation is sought for injuries sustained by an employee
owing to neglect to give such instructions and warning, .the
onus rests upon the employer to shew that the duty was dele-
gated to a person qualified to discharge it or that other adequate
provision was made to ensure protection againsf unnecessary
risk to the employees. The failure of the employer to take rea-
sonable care in the appointment of a properly qualified superin-
tendent, to, whom the duty of selecting persons to be employed is
entrusted, amounts to negligence involving liability for dam-
ages sustained in consequence of the acts of incompetent ser-
vants. Young v. Hoffman Manufacturing Co. ((1907) 2 K.B.
646) applied; judgment appealed from (21 -Man. R. 121) af-
firmed. In this case, as the risk incident to the employment of
an incompetent foreman was not one of those which are assumed
by an employee, the plaintiff was entitled to recover damages
at common law. Judgment appealed from (21 Man. R.. 121)
reversed.

*PrESENT: Sir Charies Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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1911 The limitation of one 'yea.r, in respect of actions to recover compen-
CANTU?IAN sation for injuries sustained “by reason of the construction or
NORTHERN operation” of railways, provided by section 306 of the “Railway
Rway. Co. Act” (R.S.C. 1906, ch. 37) relates only to injuries sustained in

v. the actual construction or operation of a railway; it does not
ANDERSON. *

apply to cases where injuries have been sustained:- by employees
engaged in works undertaken by a railway company for procur-
ing or preparing materials which may be necessary for the con-
struction of their railway. Canadian Northern Railway Co. V.
Robinson ([1911] A.C. 739) applied; judgment appealed from
(21 Man. R. 121) affirmed.

APPEAL from the judgment of the Court of Appeal
for Manitoba (1), varying the judgment, at the trial,
by which the plaintiff’s action was maintained with
costs. .- ;

At the trial, before Cameron J. with a jury, judg-
ment was entered upon the findings of the jury in
favour of the plaintiff for $7,000, assessed by the jury
as damages at common law. By the judgment
appealed from the judgment entered at the trial was
sustained except in respect of the -amount of the dam-
ages awarded which were reduced to the sum of $1,200,
assessed under the “Workmen’s Compensation for In-
juries Act,” R.S.M. 1902, ch. 178.

The circumstances of the case are stated in the
judgments now reported.

Wallace Nesbitt K.C., 0. H. Clark K.C. and Chris-
topher C. Robinson for the appellants.

J.-B. Coyne for the r'espondent..

THE CHIEF JUSTICE—The facts of this case are
fully explained by Mr. Justice Duff and I agree with
‘him as to the general effect of the evidence. The fair

(1) 21 Man. R. 121. .
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inference from all that evidence is: By the exercise of
reasonable care in the choice of their servants and
appliances the appellants could have prevented, or
greatly decreased the dangers incident to the work in
which Anderson was engaged, the thawing of frozen
dynamite. The trial judge, in his charge, clearly put
the question of contributory negligence and of as-
sumption of risk, the two main defences, to the jury;
‘they found that there was no negligence on the part of
the respondent and that he was ignorant of the danger
to which he was exposed, and there is abundant evi-
dence to support these findings. This verdict was sub-
sequently, on appeal, set aside in part and judgment
entered for $1,200 damages under the ‘“Workmen’s
Compensation Act.” Hence the appeal and. cross-
appeal. I will deal only with the cross-appeal and
the verdict awarding the respondent $7,000 damages
at common law. I would have dismissed the main
appeal without a word.

May I say it with all respect: The judgment of the
majority in appeal is wrong, ingny opinion, in that it
fails to distinguish between the liability which at-
taches to the master in the case of an accident to a ser-
vant caused by the negligent act of a competent fellow
servant, and his liability for an accident which results
from and is attributable to the employment of a fel-
low servant who is incompetent. It must be accepted
as settled law, under the English system,.as I under-
stand it, that the master is not responsible to his ser-
vant for an accident resulting from an isolated act of
negligence of an otherwise competent fellow servant.
Cribb v. Kynoch, Limited (1), approved of in Young v.
Hoffmtm Manufacturing Co.(2). But it is equally

(1) (1907) 2 K.B. 548. . (2) (1907) 2 K.B. 646.
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well established by the authorities that the risk in-
cident to the employment of an incompetent servant is
not one of those which an employee assumes. If the
injury could have been prevented by the exercise of
reasonable care in the choice of his servants, and he
fails in that respect, the master is liable. I.can see
no difference in principle between the liability, which
attaches in the case of an accident to his servant, due
to the employment of an incompetent foreman, as was
undoubtedly the case here, and that to which a master
is subject in case he provides a defective piece of
machinery for the purpose of that servant’s employ-
ment. Whether the accident is due to a defective
system or to defective machinery the liability is the
same. In Johnson v. Lindsay & Co.(1), Lord Her-
schell, at page 378, states the rule which, in my opin-
ion, is applicable here:— -

Tt must be remembered that whilst a servant contracts with his
master to be at the risk of the negligence of his fellow servants, there
is, as has been more than once laid down, a corresponding duty on
the part of the employer to take care to select competent servants;
and it would be most unreasonable to hold that he is exempt from
liability for his serious negligence in any case when he is not under
this obligation. '

The neglect of the master to exercise proper care in-
the choice of servants competent to perform the duties
assigned to them is, therefore, a source or cause of lia-
bility in the case of an accident properly assignable to
that neglect. In other words, to make my meaning

_clear, I quite agree that no case of principle can be

found in English law subjecting an individual to lia-
bility at common law for an-act done without fault on
his part; but it is equally certain that the master owes

(1) [1891] A.C. 371.



VOL. XLV.] SUPREME COURT OF CANADA.

his servant the duty of reasonable care in the choice of
his fellow servants, that the

duty differs in degree with the nature of the employment and with
the experience of the servant,

and for a breach of that duty there is liability. The
degree of care required from the employer by the

~common law of negligence adopted as the basis of

treatment of accidents of industry when the mule and
the spinning jenny were unknown, the canal boat and
the stage coach the only means of communication and
men dug and delved by the exclusive aid of pick and
shovel, must be determined by a different standard in
this age of flying machines, motor cars and dynamite.
Legal principles remain unchanged, but their application is to be

changed with the changing circumstances of the times.

It occurs to me that there is another aspect in

which the principle of legal liability involved in this

case may be considered. The master must use all rea-
sonable and proper precautions to safeguard his ser-
vant from dangerous conditions of his property,
machinery and tools; and it is certainly well estab-
lished by the authorities that the law takes notice that
there are things which, in their nature, are so highly
dangerous that, unless they are managed with great
care, they are likely to injure people with whom they
come into contact; and, while there is no disability on
the master to utilize those dangerous substances for
~his profit and advantage in the prosecution of his
work, there is a clear duty upon him to adopt every
reasonable precaution which science and experience
provide to reduce the risk of accident to the work-
men who are obliged to handle them; and there can
be no doubt that, on the evidence here, the respondents
failed in that duty. Citizens Light and Power Co. v.
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Lepitre(1). No advahtage_ results from the use of ﬁn-

.necessarily harsh language, but the evidence of the

foreman has left with me a most disagreeable impres-
sion. I deem it my duty to say this much: One can
hardly conceive it to be possible that, in our day and
in this country, so little regard is had for human life
on the-works of construction that are being carried
forward in so many places, not only in mines, rail-

roads and factories, but in all -the trades. The em-

ployment of such men as road-master Campbell in
the general superintendence of work which involved
at times the use of dynamite, a dangerous agency of

- which he was totally ignorant, gives us an explana-

tion of the enormous toll of life and linib levied on
their employees by_‘ railway companies. The risks of
modern industry necessarily incidental to the compli-
cated conditions under which reasonable regard for
efficiency  and economy .oblige men and women to
labour should not be increased by the employment of
negligent or incompetent foremen. I trust this word-

‘of warning may serve to create a greater sense of re-

sponsibility on the part of corporations and other
great employers of. labour

I was much troubled by the objectlon ralsed by the
appellants as to the effect of section 306 of the “Rail-
way Act” based on the Statute of Limitations; but, on
the whole, I agree with the conclusion reached by Mr.
Justice Duff. If this short statutory prescription is
applicable to a case of common law liability, a point
which I consider it quite unnecessary to decide now,

. at least it must be made abundantly clear that the

facts bring the case clearly within the statute. On the
evidence, it appears that the respondent was engaged .

(1) 29 Can. S.CR. 1.
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in a pit at a place called Bird’s Hill, distant from the
main line of railway, digging sand which was used
for various purposes other than the construction of
the railway. In this country where the activities of
railway companies are multifarious, should we hold
this section applicable, for instance, to a workman in a
stone quarry from which stone is being extracted to
build a hotel intended to be used for the purposes of
the railway ? That is an extreme case, but it is by
such cases that the applicability of a principle may
be most effectively tested.

I would dismiss the main appeal and allow the

cross-appeal with costs.

Davies J.—This appeal raises several important
questions of law. upon which I confess I have had
difficulty in reaching a satisfactory conclusion.

The plaintiff sued for damages sustained by him
while blasting hard-pan with dynamite for the defend-
ants in their quarry. He had been employed by one
Campbell, a road-master in defendants’ employ, and
the jury found, in reply to questions put to them, that
the injuries he sustained were caused by the negli-
gence of the defendant company in
not employing competent meﬁ and not furnishing proper appliances
and storage for explosives.

They further found against contributory negligence
on plaintiff’s part, and that plaintiff’s injuries

were caused by his ignorance of the material he was using.

Now, the material was frozen dynamite which re-
quired to be thawed before being used to blast the
hard-pan. The thawing of dynamite so as to use it for
_blasting purposes unless carried out in what seems to
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be recognized as the. proper. way is most dangerous
work. )
The trial judge directed judgment to be entered
on the findings of the jury, for the damages found at
common law. On appeal, the Court of Appeal, Chief
Justice Howell dissenting, set aside that judgment
and entered judgment for the smaller damages found
under the “Workmen’s Compensation ‘Act.” The de-
fendant company appealed from that judgment on the
ground that there was no evidence of negligence of the
company or its employees which would justify the
findings of the jury and for which the company was
responsible, and that in any event the claim was "
barred by the 306th section of the “Railway Act.”
‘The plaintiff cross-appealed to have the judgment
of the trial judge for common law damages restored.
The substantive questions before us, therefore, are
these two. Does the 306th section of the “Railway
Act” apply to this case and bar plaintiff’s claim, and, -
if not, is there evidence to sustain the findings of the
jury, and if so is the plaintiff entitled to recover the

* common law damages found; or is he limited to those

awarded under the “Workmen’s Compensation Act”?

As to the proper meaning and application of this
306th section of the “Railway Act” I have entertained
grave doubts. In the case of the Canadian Northern
Railway Co. v. Robinson (1), I held the view that the
acts there complained of, namely, the wrongful re-
moval, in 1904, of the siding-track  facilities which
the complainant, Robinson, enjoyed and the continued
operation of the railway without these facilities until
September, 1906, when they were restored by the
order of the Board of Railway Commissioners,

(1) 43 Can. S.C.R. 387.
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were within this section and that damages resulting from the opera-
tion of the railway denying the complainant those rights were pre-
scribed at the expiration of a year from the wrongful act of the
railway company. o

On appeal to the Privy Council, however, Their
Lordships held (1), at page 745, that the “operation
of the railway” referred to in the section seemed to
signify the process of working the railway as con-
structed.

The refusal or discontinuance of facilities for making a siding out-
side the railway as constructed and connecting it with the line does
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not appear to be an act in the course of operating the railway itself.

It would appear, therefore, that, in Their Lordships’
opinion, these special provisions limiting the time of
bringing actions of certain classes to a period of a
year from the origin of the cause of action do not
apply to a‘case of refusing or discontinuing facilities
on a siding such as were those in question and that
the acts covered by the section were only such as were
done in the course of operating the railway itself.
Applying the principle underlying that decision it
seems to me that operations carried on in a “borrow-
ing pit” by the railway’s servants in obtaining sand
for the ballasting of a railway are not within the terms
“construction of the railway” as used in the section.
- To come within that section the act or omission com-
plained of must be directly connected with the actual
construction of the road and not indirectly or inci-
dentally so connected.

It is manifest that some limitation must be placed
upon the words of the section. “The construction of
the road” can hardly be held applicable to work car-
ried on by the company such as the manufacture of

(1) [1911] A.C. 739.
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rails for the road or the procuring of ties for it from
the woods nor can I extend the construction of the
section to the case before us, namely, the operations of
blasting hard-pan in a pit, some distance, it matters
not what, from the actual railway for the purpose of
obtaining sand for ballasting the road. I admit the
difficulties surrounding the construction of the sec-
tion, but following what I understand to be the view
of Their Lordships of the Privy Council in the case of
The Oanadim Northern. Railway Co. v. Robinson (1),
I conclude that it must be confined to what would
be deemed the actual construction of the road itself
and not extended to incidental or indirect or outside
work or operations of the company in the obtaining
or manufacture or procuring of material or plant

to be used in such construction.

Having reached this conclusion, I pass to the next
question, whether there is evidence to sustain the find- -
ings of the jury, and especially that one which says
that the plaintiff’s injuries were caused by the neg-
ligence of the company
by not employing competent men and by not furnishing proper ap-
pliances and storage for explosives.

I have carefully gone “\chrough the evidence, espe-
cially that of Campbell, the foreman, and the plaintiff,
and am of the opinion that there was ample evidence
to justify that finding. Campbell, according to his
own.evidence, knew little or nothing of the proper way
to prepare frozen dynamite so that it might be
used with safety as an explosive for the purposes
required. He gave no instructions to- the plaintiff
apparently because he felt himself not competent to

(1) [1911] A.C. 739; 43 Can. S.C.R. 387.
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give them. He may have been fully competent as a
road-master pure and simple, but the duties he had to
discharge involved the use of dynamite, sometimes
frozen, in blasting operabtions, and he frankly con-
fesses his own ignorance in the matter of thawing
frozen dynamite, and his consequent failure or in-
ability to instruct the plaintiff as to what he should
do and what he should avoid doing in thawing out the
dynamite. The plaintiff himself was found by the
jury on ample evidence to have been “ignorant of the
material he was using,” that is, frozen dynamite, and
the crude and ineffective efforts made by him first
to improvise or construct a method of thawing the
dynamite, and on these efforts failing in placing the

sticks of dynamite under or alongside of a hot stove,.

is evidence, I think, not of recklessness but simply of
ignorance. '

It was contended that, in any event, it was Camp-

bell’s negligence, in not applying to the company for
" proper materials to thaw the dynamite and in not
fully instructing Anderson with regard to it, that
caused the accident, and that, they being fellow-work-
men, the doctrine of common employment covers the
case and relieves the company of responsibility for
damages caused by such negligence.

I agree that the parties stood towards each other
in the position of fellow-workmen and that at common
law the company would not be liable to any of the
workmen standing in that relation for injuries caused
to them by such negligence of Campbell, assuming his
competency for the discharge of the dangerous duties
intrusted to him to have carried out. But, as I find
ample evidence to justify the finding by the jury of
his incompetence to instruct those under him as to the
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proper way -and method of:thawing dynamite and as
to the danger of attempting. to.thaw it in the fatal
manner Anderson in his ignorance followed, I cannot
accept the conclusion that the company are absolved
from liability. . TR .

I find the evidence of Campbell’s incompetence
with respect to this special class of dangerous work
which- Anderson, uninstructed, was ordered to-carry
out, in Campbell’s own confession of ignorance with
regard to - the handhng and thawmg of frozen
dynamite:

The majority of the Court of Appeal for- Manitoba
based their Judgment upon the absence of any such
evidence. . , : :

The question then is, for me, reduced to one of the
onus of proof as to the discharge by.the company of
its duty. That duty is, as laid down by the Court of
Appeal in two late cases of Oribb v. Kynock, Limited

(1), and Young v. Hoffman Mah,ufac.turmg Co.(2),

. to give the necessary and proper instructions to young

or inexperienced or: ignorant workmen employed by
them in dangerous work to guard against preventable
dangers or accident, but such duty. is one which the

"company or employer may delegate to a competent

foreman and the negligence of. the foreman is a risk
which the fellow servant takes. upon himself.

The foreman, however, or person to: whom such
duty is delegated must be a person competent to
rightly discharge the duty. - If that competency is
proven then the -employer’s duty is discharged ‘even
where the delegate fails.through neglect in the dis-
charge of the delegated duty.

(1) [1907] 2 K.B: 548« - (2) [1907] 2 K.B. 646.
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But, in the case of delegation to an incompetent
foreman (by intermediate superior officers of the com-
pany who were, themselves, not shewn to be incom-
petent), as in the case now under consideration—does
the onus lie upon the workman injured and suing for
damages of disproving their competency also; or has
he discharged all the law requires of him, primd facie,
‘when he proves incompetency on the part of the official
whose negligence caused the injuries for which com-
pensation is claimed ? In my opinion, on every
ground of reason and, I venture to think, of authority
also, the latter is and should be the law. If it is not
S0, then mere appointment will imply competency
and an onus will be cast upon injured workmen which
in most cases it will be quite impossible for them to
discharge. The law casts the duty upon the employer,
whether a person or a company, of taking due and
proper care in the appointment of his or its officers.
‘That is all. The appointee may turn out to be quite
incompetent, but that result throws no liability upon

the company if it is shewn that due and proper care in

‘his appointment was taken.

When the workman proves incompetency, on the
part of a subordinate foreman, resulting in the in-
juries he complains of he makes, in my humble opin-
ion, a primd facie case and throws the onus on the
company of proving affirmatively that it has dis-
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charged the duty the law casts upon it, but which it -

has elected to delegate. That duty, when delegated, is
only discharged by delegation to competent persons,
‘and it is not an absolute duty warranting competency
on the part of the appointee, but is satisfied by shew-
ing due and proper care in its exercise. The appoint-
ment, however, of an incompetent officer gives rise to

'
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the presumption that due and proper care was not
exercised in his appointme'nt.‘ I gather:that to be the
opinion alike of the Master of the Rolls, at page 657,
and of Kennedy L.J., at page 659, of the report of the
case of Young v. Hoffman Manufacturing Co.(1).
The same opinion is expressed with convincing reason-
ing by Palles C.B. in Skerritt v. Scallan(2), at page
401, and is called the “better opinion” by Mr. Beven
in his book on Negligence (Can. ed., 1908), at page
648. : C _

In the present case we have the necessary findings;
incompetence of Campbell who employed the plaintiff,
absence of proper instruction in the thawing of the
dynamite, and absence of contributory negligence by
plaintiff. These findings cast upon the defendant
company the onus of proving the exercise of due and
proper care in Campbell’s appointment. That onus
was not discharged simply by proof that Campbell

~ was appointed by an intermediate officer. There still

remained upon the company the duty of proving either
that due and proper care had been exercised in the
appointment of such officer, or that he was a man
fully competent to discharge the duties delegated to
him. - ' -

My opinion, therefore, is to dismiss the main ap-
peal,-allow the cross-appeal, vacate the judgment of
the Court of Appeal, and restore that of the trial
judge, with costs to the plaintiff.in all the courts:

IpiNgTON J.—The limitation of action contained
in section 306 of the “Railway Act” certainly does
not seem to have much to do with an action of neg-

(1) [1907] 2 K.B. 646. ‘ (2) (1877) Ir.R. 11 C.L. 389.

i
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ligence in operating, long after construction of thé
railway, works in a sand-pit. The only change made
in amending the old “Railway Act” was to make the
amended section conform to the usual interpretation
the courts had put on that section.

I do not think the loilg struggle over that should
now be given a new starting point to run it over
again. I see no ground in this or any other point
taken for allowing the appeal. .

As to the cross-appeal I think it ought to be
allowed.

The law, as laid down by Lord Cairns, in Wilson
v. Merry(1l), seems strangely forgotten in mahy
places.

I have no doubt there exists a very wide if not an
‘entire disregard of the terms upon which masters are
there held to be absolved from a personal discharge
of the duties they owe to their servants.

Lord Cairns, at page 332, of the report of that case
stated as follows :— '

The master has not contracted or undertaken to execute in person
the work in connection with his business. * * * But what the
master is, in my opinion, bound to his servant to do, in the event of
" his not personally superintending and directing the work, is to select
' proper and competent persons to do so, and to furnish them with
adequate materials and resources for the work. When he has done
this he has, in my opinion, done all that he is bound to do, and if .the
persons so selected are guilty of negligence this is not the negligence
of the master.

The master’s duty in the premises existent herein
was to instruct, to warn, and to protect when setting
his men at a dangerous employment.

The appellant company chose to substitute for it- .

self, to discharge these duties, a man about as ignorant

(1) LR. 1 HL. Sec. 326.

25
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of dynamite, its dangers and the proper means for
avoiding and averting them, ‘as any man could be in
these later times when the destruction it has wrought,
largely through incompetent foremen, has awakened

the dullest of men.

: The company knew all these things so W-ell that
they properly paid an extra wage for the higher degree
of skill needed at this work than the ordlnary work-
man possesses. - :

The foreman -selected does not: seem to have so
reahzed even What that meant as to be put on inquiry
or get- such men. R :

The jury has found herein and, to my mind, would
have failed to discharge their duty if they had not
found herein that the man in charge superintending
and directing the work in question was incompetent.-

He never should have been for an hour permitted
to hold his position when the conditions of operating
had become such that the work to be done involved a

. superintending for which he had never been fitted.

He had by reason of changed conditions become, if
ever fit, then unfit: , :

I think it unnecessary to pursue the subject
further. The evidence quoted by Chief Justice Howell
makes it clear that the July had ample ground to find
as they did and the reasons he assigned need not be
repeated here. I agree therein.

-1 think the appeal should be dismissed with costs.

. I think the cross-appeal should be allowed with
cbsts throughout, and that the judgment of the learned

© trial judge be restored. -~

Durr J.—In this case I am to deliver the judg-
ment of Mr. Justice Anglin and myself.
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The defendants appeal from the judgment of the
Court of Appeal for Manitoba holding them liable to
the plaintiff in the sum of $1,200, assessed by a jury
as damages under the “Workmen’s Compensation
Act.” At the trial the jury made findings which, in
the opinion of the trial judge, entitled the plaintiff to
recover at common law and he accordingly entered
judgment for the sum of 7,000, the damages assessed
by the jury on the basis of common law liability. This
judgment the plaintiff by a cross-appeal seeks to have
restored.

The findings of the jury, in so far as they establish
liability of the defendants under the “Workmen’s
Compensation Act,” on the ground that the plaintiff’s
injuries are properly attributable to the negligence of
road-master Campbell, and not to his own blame-
worthy departure from such instructions as Campbell
gave him, cannot be disturbed. They are supported
by evidence upon which a jury might properly act.

The defendants also seek to escape liability under
the limitation provision of section 306 of the “Rail-
way Act,” the action having been brought more than
a year after the plaintiff was injured. Although, in
one sense, the injury complained of was sustained by
the plaintiff “by reason of the construction” of the
defendants’ railway, it was not so, in our opinion,
- within the meaning of those words as used in sec_tion
306 of the “Railway Act.” The plaintiff was engaged
in the work of procuring or preparing materials for the
construection of the railway rather than in the work of
construction itself. If the section of the “Railway
Act” relied upon should be held applicable to such a
" case as this, it is difficult to perceive what limits
should be placed upon its application when the rail-

~
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way company itself undertakes the procuring or man-
ufacturing of materials of whatever kind requisite for
the construction of its works. Having regard to the
recent decision of the Judicial Committee, affirming
the judgment of this Court in Cenadian Northern
Railway Co. v. Robinson (1), we think it is reasonably
clear that an injury sustained under circumstances
such as those of the present case is not within the pur-
view of section 306.

We have not overlooked the argument of counsel
for the plaintiff, although it was based on evidence
somewhat meagre, that because gravel taken from the
pit in question by the defendants was sold or given to

- contractors to be used for purposes not c011nectéd with
‘the railway, or the works which it includes under the

statute, the pit itself cannot be deemed to have been
part of the railway, and that it is not established that
the material, for the taking out of which the plaintift
was preparing when he was injured, was intended
to be used upon or in connection with the railway.
But, in the view we have taken of the purview of sec-
tion ‘306, it is unnecessary to determine these ques-
tions and because of the unsatisfactory character of

‘the evidence it seems undesirable to do so if it can be

avoided.

It follows that the defendants’ appeal should be
dismissed with costs. '

The ci‘oss-appeal raises quite another question.

The respondent was injured by an explosion of
dynamite, at Bird’s Hill, Manitoba, when in the em-

ployment of the appellant company. In the course

of removing sand from a sand-pit with a steam shovel,

(1) [1911] A.C. 739; 43 Can. S.C.R. 387.
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in September, 1907, a party of the employees of the
company encountered a bed of hard-pan, which proved
intractable to ordinary methods and had to be broken
up by means of dynamite. The party was subject to the
orders of one Campbell, a road-master of the company,
who, having procured some dynamite from some per-
sons engaged in taking sand and gravel from an ad-
jacent gravel pit, directed the respondent (according
to his evidence) to take charge of the operation of
bla’sting; To this the respondent (accepting his own
account) objected, protesting his ignorance of dyna-
" mite and inexperience in the manipulation of it. The
road-master (still following the respondent’s story)
then peremptorily ordered him to proceed with the
blasting (telling him that he would be dismissed if he
did not) and advising him, at the same time, to con-
sult one of the workmen engaged in the neighbouring
pit as to the proper method of handling it. The re-
spondent says the person to whom he was thus re-
ferred was unable to give him any instructions except
to shew him how to connect the fuse with the explo-
‘sive; but that, being face-to-face with the alternative
of obéying orders on the one hand and dismissal on
the other, he chose the former and proceeded as well
as he could with the work he had been directed to do.
In mid-October the respondent left the employ of the
company but, in the last few days of that month, was
again engaged to work in the company’s yard at Win-
nipeg by Campbell who, a day or two afterwards,
directed him to proceed to Bird’s Hill to resume the
work of blasting, telling him at the same time that he
must thaw the dynamite—which would be frozen.
This the respondent (who according to his own story
had no experience and no knowledge of the proper or
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usual method of thawing dynamite) first attempted
by a process (it is unnecessary to describe it) which
according to his evidence proved to be altogether too
dilatory, and afterwards by placing the sticks of dyna-
mite (on end) around a stove in a box car which the

‘party was using. -An explosion resulted killing one
person and destroying the respondent’s sight. The

action was brought to recover damages on the ground

“that this explosion was due to negligence for which -

the company is responsible. The jury acquitted the

respondent of the charge of contributory negligence
.and found negligence against.the company in two
_respects.

‘By not employing competent men and by not furnishing prop‘er appli-

ances and storage for explosives;

they also found as follows :—

(5) If the injury was so caused by the'negligencé or imprope'r con-

. duct of any person having superintendence over the plaintiff, did the

defendants use reasonable and proper care and caution in the selec-
tion of such person for the posﬁ:wn he occupled ?

- A. No.

The questlon on the c¢ross- appeal is whether there
is or'is not evidence Wthh m law 1s sufﬁaent to sup-

port theése ﬁndlnos

“It does not appear to me to admlt of dlspute that

‘at common law,” said Lord Watson m szth v. Baker
& Sons(l), at page 35:

a master who employs a servant in a work of a dangerous character
is bound to take all reasonable precautlons for the wor]\man s safety.

) In the same case Lord Herschell sald at page 362 —

It is qulte clear that the contract between the employer and. the
employed 1nvolves on the part of the former the duty # ® % 50 to
carry‘on his operations as not to subject- those ‘employed by him to

.unnecessary risk. .-

lmv(l) [1891] A.C. 325.
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It is a corol-lary'ffom these principles that where
warning and instruction are Tnecessary to'enable‘per-
sons employed in circumstances involving danger to
appreciate and protect themselves against the perils
incident to the duties in which they are engaged it is
the duty of the employer to-take reasonable care to
see that such warning and such instruction are given.

On the evidence adduced in this-case the jury were
clearly entitled to find that the respondent was with-
out experience or knowledge of the process of thawing
dynamite and that, a workman thus ignorant and in-
experienced having had the work of thawing dynamite
assigned to him, it would be a precaution obviously
necessary for the protection of the workman himself
~as well as of his fellow employees to see that, beéfore
undertaking the operation, he was properly informed
as to the risks attending it and instructed as to the
best methods of avoiding or diminishing those risks.
The jury were, moreover, entitled to say that the obli-
gation to take reasonable'care to- see that Such in-
formation and instructions should be given involved
the duty (if no other adequate steps to that end were
taken) to -see that the official who was charged with
the responsibility of selecting persons to be entrusted
‘'with work such-as that assigned to the respondent
should be a person competent to dlscharge the obliga-
tlon There was ample ev1dence to shew that’ Camp
bell the road master, was not qualified in this respect
and that no steps had’ ‘been taken by the supermtend
ent who appointed h1m or . otherwise to -ascertain
whether he did -or did not possess such quahﬁcatlon
In_ these c1rcumstances the real questlon for deter
mination appears to be this: On the evidence. in tl;us
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for the lack of instructions found by the jury to be due
to the failure to take proper care in respect of the
appointment of the official charged with selecting
persons. to be entrusted with the duty of thawing
dynamite ? - S

We think the-decision of the Court of Appeal in
Young v. Hoffman Manufacturing Co.(1) is authority
for the proposition that, once it is shewn that an em-
ployee has had assigned to him work of a character
such that a duty arises on the part of the employer to
take reasonable care before permitting him to under-
take it, to see that he has the necessary knowledge and
experience to protect himself from injury in the course
of it, and it further appears that the employee (being
incompetent in that respect) has been permitted to
enter upon his duties without any steps having been
taken, in fact, to ascertain his competency — those
conditions being satisfied, it lies upon the employer to
establish to the satisfaction of the jury that he has
committed the duty referred to to some competent
delegate or has made some other adequate provision
for fulfilling it. In the case just mentioned the
material facts are stated at page 646 of the report
as follows:— '

The plaintiﬁ’,l a boy of fifteen, was iﬁjured throvugh his arm being
caught by a circular saw while working in the defendants’ engineer-
ing works. The jury found that there was negligence on the part of
the defendants in not sufficiently instructing the plaintiff in the
working of the machine. They found that the foreman, to whom the
duty of instructing the plaintiff was delegated by the defendants, had

not fully instructed or cautioned the plaintiff. The defendants at the
trial desired to raise the defence that they were not liable to the

_ plaintiff for the negligence of their foreman, which was not their

negligence. Ridley J. declined to allow this point to be taken, on the

ground that it was not pleaded, and gave judgment for the plaintiff.

The defendants appealed.

(1) [1907] 2 K.B. 646.
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The principles applied in that case are stated, at
page 659, by Kennedy L.J., in these words :—

If it be the duty of the employer, in order that he may discharge
his obligation to use reasonable care in order to prevent injury to his
servant in handling the machinery upon which the servant is em-
ployed, to instruct him 4s to the safe and proper method of working,
may that duty be discharged by delegating the business of instruction
to a competent person— call him foreman or overlooker or what
you will —so that, if an injury happens to the servant from the
failure of the delegate to give any instruction, or adequate and
proper instruction, the negligence causing the injury is, in point of
law, the negligence, not of the master, but of the foreman or over-
looker, who is a fellow servant with the injured person ?

I agree with the Master of the Rolls that the contractual duty of
the master to instruct may be discharged in this manner, and,
further, that such delegation may be either an express delegation or
implied as a part of the known and recognized duties of the delegate
" — whether styled foreman or overlooker or anything else —in the
course of his service. Whether in the particular case such delegation,
either express or implied, existed; whether the directions of the em-
ployer, if expressly given to the delegate were sufficiently precise and
explicit; whether the delegate was or was not competent to under-
stand and to fulfil the delegated duty —all these, just as in the
case where the employer gives instruction personally or by written
or printed notice the adequacy of such personal direction or of the
notice, are matters proper for the consideration of the tribunal which,
whether judge or jury, has to decide the issue of fact upon which
depends the question of the fulfilment or non-fulfilment of the em-
ployer’s duty to use reasonable care to avert danger to his servant
employed about the machinery, and consequently the question of his
liability or non-liability for the injury to the servant.

At the conclusion of his judgment at page 651, the
Master of the Rolls says this:—

In my opinion the case must go down for a new trial. If it is
established that a competent foreman was employed by the defendants
whose duty it was, either by reason of express directions or by reason
of directions implied from the nature of his employment, to give
proper instruction, regard being had to the plaintiff’s age and other
circumstances, the defendants will not be liable for the omission of
the foreman to give proper instruction. Unless this is established,
the defendants will be liable, assuming that, as in the first trial,
contributory negligence on the part of the boy is negatived.

In effect the decision of the court is that the duty
referred to may be delegated; but, it having appeared
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that the thing which it was somebody’s duty to do for
the protection of the workman has not been done, then
the employer, in order tc discharge himself, must shew
that the default is not his default

*Here . the plaintiff has carried h1s case one step
further forward and has proved (as the jury have
found) that the lack of instructions to him was due
to absence of care in respect of the appointment of his
superior. - On the pr1nc1ple above mentioned the bur-
den of shewing that for this absence of care the com-
pany is not respons1ble is cast upon it. We have _not'
overlooked the fact that, in the course of the plain-
tiff’s case, Campbell was shewn to have been appointed
by Wilcox, the D1v1s10nal Supermtendent The passage
quoted from Kennedy L. J. makes it quite clear that

in such circumstances the employer must satisfy the

jury that he has done all that can reasonably be asked
of him and that the neglect of duty leading to the
injury complained of was that of an employee for
Whose'n‘ealib‘ence he is not responsible. It appeared,
indeed, in Yt oung v. H offman M cmufacturmg Co. (1),
as the statement of facts. above quoted shews, that the
duty of giving 1nstruct10ns had been delegated and,
nevertheless it was held to be a neecessary part of the
employer’s - defence to shew that the deledate was
Lompetent o e
"The cross-appeal should be allowed Wlth costs.

BRODDUR J.—1I agree with. the views expressed by
the Chief J ustlce ' '

(1) 119077 2 K'B. 646
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The main appeal should be dismissed and the 1911
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