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to approve board's decisions regarding minority commission scolaire de la langue de la minorité en ce

language educational services. qui a trait a I’emplacement des écoles de la minorité lin-
guistique — Pouvoir discrétionnaire du ministre de
I"Education d’ approuver les décisions de la commission
concernant les services d’ enseignement dans la langue
de la minorité.

The individual appellants hold minority language Les appelantes, qui sont des particuliers, sont titu-
educational rights under s. 23 of tBanadian Charter laires de droita T'instruction dans la langue de la mino-
of Rights and Freedoms. They made a request to the erigh vertu de I'art. 23 de I@harte canadienne des
French Language Board for the establishment of alroits et libertés. Elles ont demarelad la Commission
French school for grades 1 to 6 in the Summerside area scolaire de langrasdrda, ogation d’'uneecole
for the 1995-96 school year. The pre-registration results  cdiiaa pour les classes de prera@ sixéme aneés
met the minimum requirement set out in the regulation, danedeorr’de Summerside pour I'a’scolaire
and the Board made a conditional offer of French first 1995-1996. dadtats de la pinscription remplis-
language instruction in Summerside. The Minister of saient lererifiinimalenon& dans leeglement et la
Education conceded that the children of s. 23 right hold- commissicecied dd’offrir conditionnellement I'en-
ers living in the Summerside area were entitled to edu- seignement eaigréamgue preraied Summerside.
cational instruction in the French language and that the Le ministr&dechtion a admis que les enfants des
number of children warranted the provision of the titulaires des dragtsupd 'art. 23 habitant dans la
instruction out of public funds, but he refused to egion de Summerside avaient draiun enseignement
approve the Board’s offer and instead offered to main- ercdiaret que le nombre d’enfants justifiait la pres-
tain transportation services to an existing French lan- tation de cet enseignement sur les fonds publics, mais il
guage school in Abram’s Village. The average bus ride aagdileprouver 'offre de la commission, propo-
from the Summerside area to the existing French lan-  asknplace de maintenir les services de transport jus-
guage school was 57 minutes. He also rejected the a quE ecole de langue fraajse dans le village
Board’s subsequent proposal to provide French lan- d’Abram. Leedudyenne du trajet en autobus de la
guage instruction in Summerside through the existingegiori de Summerside Cetteecole est de 57 minutes. Il
French language school in Abram’s Village. The appel- egalément rejetla proposition uéifieure de la com-
lants initiated proceedings against the provincial gov- mission d’offrir un enseignementoaisBa®ymmer-
ernment seeking a declaration of their right to have their side par I'entremisecdk Ide langue fraajse du
children receive French first language instruction at the village d’Abram. Les appelantes ot deem@our-
primary level in a facility situated in Summerside. The suites contre le gouvernement provincial afin d’obtenir
Prince Edward Island Supreme Court, Trial Division, un jugemeciaditoire portant qu’elles avaient le droit
granted the declaration but the Appeal Division set aside de faire instruire leurs enfantscais feangue pre-
that judgment and reinstated the Minister's decision. erendu niveau primaire dans atablissement sieua

Summerside. La Section de prems”instance de la
Cour supeime de Ifle-du-PrinceEdouard a fait droia”

leur demande, mais la Section d’appel a amcel juge-

ment et aetabli la é&cision du ministre.

Held: The appeal should be allowed. Arrét: Le pourvoi est accueilli.

Section 23 of theCharter mandates that provincial L’article 23 de CGharte prescrit que les gouverne-
governments do whatever is practically possible to pre- ments provinciaux doivent faire ce qui est pratiquement
serve and promote minority language education. Its faisable pour maintenir et promouvoir I'instruction dans
object is in part remedial, and it is not meant to rein- la langue de la rainDet article a en partie un carac-

force thestatus quo by adopting a formal vision of eté Eparateur et n’a pas pour objet de renforcer le statu
equality that would focus on treating the majority and quo par I'adoption d’'une conception formebgade '
minority official language groups alike. A purposive elitjui viserait principalemena traiter de la mfme
interpretation of s. 23 rights is based on the true purpose con fies groupes majoritaires et minoritaires de langue
of redressing past injustices and providing the official officielle. Une irgtapon fonde sur l'objet des
language minority with equal access to high quality edu- drogsugid 'art. 23 repose sur leevitable objectif
cation in its own language, in circumstances where com- de cet article qui esederandes injustices passs
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munity development will be enhanced. The historical et d’assul@minori€ linguistique officielle un aes
and contextual analysis is important for courts in deteregald un enseignement de grande gealiéns sa propre
mining whether a government has failed to meet its langue, dans des circonstances qui favorisarent le d”
s. 23 obligations, and should guide governmental actors loppement de la conemlremdlyse historique et
in reaching appropriate decisions to give effect to s. 23. contextuelle est importante pour les tribunaux qui doi-
The fact that constitutional language rights resulted vetgrdiiner si un gouvernement n'a pas respkst’
from a political compromise is not unique to language obligations iegzopar I'art. 23 et devrait guider les
rights and does not affect their scope. acteurs gouvernementaux qui prenneecissnsl’
requises pour donner effat I'art. 23. Le fait que les
droits linguistiques constitutionnels ecbulent d'un
compromis politique n’est pas une caedidfique atta-
chée uniqguemend ces droits et ce fait n'a aucune inci-
dence sur leur pa€.

Under s. 23(3) of th€harter, a province has a duty En vertu du par. 23(3) d€Harte, la province a
to provide official minority language instruction where I'obligation d’assurer I'enseignement dans la langue de
the numbers warrant. The relevant number is some- la nenlarglistique officielle lorsque le nombre le

where between the known demand and the number of  justifie. Le nombre pertinent se situe entre la demande
students who could potentially take advantage of the connue et le nombre total de personnes qui pourraient
service. Since s. 23 favours community developmeneventuellement se gvaloir du serviceEtant done que
and links the right to instruction to the area where the I'art. 23 favorissvidappement de la communeust
conditions for the exercise of that right are present, cal- associe leadtoistructiona I'endroit ggographique
culation of the relevant number is not restricted to the u existent les conditions d’exercice de ce droit, le cal-
existing school boundaries. When a minority language cul du nombre pertinent ne se limite pas aux subdivi-
board exists, the area is to be defined on a case-by-case sions scolaires existantes. Lorsqu’'une commission sco-
basis and is within the minority’s exclusive powers of laire de la langue de la miroEte établie, la
management and control, subject to objective provincial efiniion de la €gion se fait cas par cas et est assujettie
norms and guidelines consistent with s. 23. Otherwise, aux pouvoirs exclusifs de gestion etolie derna”
the remedial and protective potential of s. 23 would be manosibus eServe des normes et directives provin-
greatly impaired. In this case, the relevant number in the ciales objectives compatibles avec 'art. 23. Sans cela, le
Summerside area was between 49 and 155. The Appeal ecargpirateur et protecteur de I'art. 23 serait gran-
Division erred in adopting a different, more restrictive, dement affaibli. Endtespge nombre pertinent dans la
standard focussed solely on actual demand. egiori de Summerside se situe entre 49 et 155. La Sec-
tion d’appel a commis une erreur en adoptant une norme
differente plus restrictive qui se limite uniquemaria”
demandeeélle.

Identifying what is required by s. 23 involves a deter- Patemiiner ce que l'art. 23 exige, il fautfohir
mination of the appropriate services, in pedagogical les services apprapni’le plangragogique, pour le
terms, for the number of students involved and an exam- nomdéle/el” en cause et examiner lestsadu ser-

ination of the costs of the contemplated service. Educa- vice eavilag’est pas aCessaire que les services
tional services provided to the minority need not beeducatifs fournisa'la minori€ soient identiquea teux
identical to that provided to the majority. Substantive foumia Mmajori€. Aux termes de l'art. 23,dgalig

equality under s. 23 requires that official language eelle’ exige que les minogg de langue officielle soient
minorities be treated differently, if necessary, according egaitdifEremment, si eCessaire, suivant leur situa-

to their particular circumstances and needs, in order to tion et leurs besoins particuliers, afin de leur assurer un
provide a standard of education equivalent to that of the nivesiluchtioneguivalenta’ celui de la majort'de

official language majority. Owing to the variety of cir- langue officielle. En raison des situatiorsedits
cumstances encountered in different schools and the dans lesquelles se trouvent etiolrsest des exi-
demands of a minority language education itself, pro- gences de I'enseignement dans la langue deela minorit”
viding the same form of educational system to the il peatré’'hi pratique ni souhaitable de fournir le
minority and the majority may be impractical and unde- emma”syste d’enseignemerd la minori€ eta la

sirable. Focussing on the individual right to instruction magomiflettre I'accent sur le droit individual I'ins-

at the expense of the linguistic and cultural rights of the tructiorerimént des droits linguistiques et culturels
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minority community effectively restricts the collective
rights of the minority community. Here, by using objec-

de la commumanitioritaire restreint dans les faits les
droits collectifs de la comneun@notritaire. En I'es-

tive standards, which assess the needs of minority lan-ece, par I'utilisation de normes objectives pevalter

guage children primarily by reference to the pedagogical
needs of majority language children, the Minister failed

to take into account the special requirements of the s. 23

rights holders. Further, although travel arrangements

may, in some circumstances, meet the requirements of

s. 23, the Minister also failed to recognize that the s. 23
children were faced with a choice between a locally

accessible school in the majority language and a less

accessible school in the minority language, a choice
which would have an impact on the assimilation of the
minority language children. Furthermore, a school is the
single most important institution for the survival of the
official language minority, which is itself a true benefi-
ciary under s. 23; insufficient weight was given to this
factor. It was conceded by the Minister that financial
considerations were not an issue in this case.

les besoins des enfants de la limgoistique prin-
cipalementeffinience aux besoineg@agogiques des
enfants de laemajgritstique, le ministre n'a pas
tenu compte des exigencesepesticds titulaires
des droits garantis par l'art. 23. De plus, bien que des
meslali€ transport puissent parfois satisfaire aux
exigences de l'art. 23, le ministre n'a pas tenu compte
du fait que les enfasitparidart. 23 devaient faire
un choix eatreefifer unecole locale dans la lan-
gue de la magofiEquenter unecole moins accessi-
ble dans la langue de laemimoratioix qui aurait

une incidence sur l'assimilation des enfants de la mino-
efinguistique. En outre,dcole est I'institution la plus

importante pour la survie de la enilogitistique
officielle, qui est edlmenin efitable kEnéficiaire en
vertu de l'art. 23; on n’a pasasgerdhportance

suffisantea’ ce facteur. Le ministre a admis que les con-
sidérations d’'ordre financier ataient pas en jeu en
'espece.

Management and control are critical to the enjoyment

of s. 23 rights, and, where numbers warrant the creation

of facilities, the representatives of the official language
community have the right to a degree of governance of
these facilities. The right of management and control is
independent of the existence of a minority language
board. At the upper end of the sliding scale of rights,
where a minority language board is required, it will

have both the powers of management granted by the

legislature and any further powers conferred by s. 23.
Although the Minister is responsible for making educa-
tional policy, his discretion is subordinate to tBlear-

ter, including the remedial aspect of s. 23, the specific
needs of the minority language community and the
exclusive right of representatives of the minority to the
management of French language instruction and facili-
ties. Within the parameters of s. 23, regulation of the
board’s powers is permissible. The government should
have the widest possible discretion in selecting the insti-
tutional means by which its s. 23 obligations are to be
met. The province has a legitimate interest in the con-
tent and qualitative standards of educational programs
for the official language communities and it can impose
appropriate programs in so far as they do not interfere

La gestion et Ieleostrit essentiela Mexercice
des droits garantis par 'art. 23 et, lorsque le nombre jus-
tifie émtioh d’'unetablissement, les reggéntants de
la comneudel@hgue officielle ont drogt un certain

eddgrdirection de cettdblissement. Ce droit de ges-

tion et deotndst pesent indpendamment de
I'existence d’'une commission de la langue de la mino-

erik 'extremitt sugrieure de Echelle variable des

droits, lorsqu'une commission scolaire de la langue de
la menest requise, elle padEra les pouvoirs de
gestienyw par la loi, de eme que tout autre pou-

voir conféré par l'art. 23. Bien que le ministre soit res-

ponsableskdddration de la politique applicable en

amatil’ enseignement, son pouvoir ditmhnaire est

ass\gett Charte, notamment en ce qui a trait au
aameparateur de I'art. 23, aux besoins particuliers

de la comnautiagtiistique minoritaire et au droit
exclusif desseepahts de la minagitde grer I'en-
seignement ethldissements d’enseignement de la
m@oki’ Eglementation des pouvoirs cerdsa la
commission est permisessous des paratres de

l'art. 23. Le gouvernement devrait disposer du pouvoir
efgorhaire le plus vaste possible dans le choix des
moyens institutionnels dont il usera pour remplir ses

obligations en vertu de I'art. 23. La province a ueiiit”
legitime dans le contenu et les normes qualitatives des
programmes d’enseignement pour les commuwzadeg
langues officielles, et elle peut imposer des programmes
dans la mesureuoCeux-ci ne portent pas atteinte aux
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with the legitimate linguistic and cultural concerns of emts linguistiques et culturelseditimes de la
the minority. minori€.

In the present case, the French Language Board had
an obligation to offer French language instruction where
numbers warrant and to determine the location of the
required classes or facilities, subject to the approval of
the Minister. The Minister's decision not to offer ser-
vices in Summerside is unconstitutional because the
offer of classes or a facility came within the exclusive
right of management of the minority and met with all
provincial and constitutional requirements. The Minis-
ter’'s discretion was limited to verifying whether the
Board had met provincial requirements; he had no
power to substitute his own criteria or decision. The avait satisfait aux exigences provincialetsitilpals
Minister failed to give proper weight to the effect of his hadbilit'substituer ses propres eris ou sa propre
decision on the promotion and preservation of the ecigon. Le ministre n’a pas egUatement pesleffet
minority language community in Summerside and did deesdsiph sur la promotion et lagsérvation de la
not give proper recognition to the role of the French commenlinguistique minoritaire de Summerside et
Language Board in this regard. n'a pas reconnu, comme il I'awrgié ddle de la com-

mission de langue fraajsea cetegard.

Ened&éspa Commission scolaire de langue
chime, a 'obligation de dispenser I'enseignement en
chiang al le nombre le justifie et deetérminer

'emplacement des class#ablissements requis,
soeserve de I'approbation du ministre. Laction

du ministre de ne pas offrir de seBicesiérside

est inconstitutionnelle parce que I'offre de classes ou
detablissement relevait du pouvoir exclusif de ges-
tion de la mimattsatisfaisaia toutes les exigences
provinciales et constitutionnelles. Le pouvatidiscr”

naire du ministre se lemiifiér si la commission

The Appeal Division erred in deciding that the sliding La Section d'appel a fait erreur en statuant que la
scale approach was governed by the “reasonable accesethode” du crére variableetait €gie par I'«accessibi-
sibility” of services without considering which services e lidisonnable» des services sans examiner quels ser-
would best encourage the flourishing and preservation vices favoriseraient le rapanoliissement et lagar”
of the French language minority. It also erred in servation de la n@dmguistique francophone. Elle a
accepting that the Minister could unilaterally decide aussi fait erreur en concluant que le ministre pouvait
what level of service was appropriate. The priorities of trancher eralathent la question du niveau de ser-
the minority community had to be given precedence vice apprdpes priorig€s de la communagithinori-
because they lie at the core of the management and con- taire doiventeséainge parce qu’elles sont au coeur
trol conferred on the minority language rights holders emma"de la gestion et du cavle'conErés par l'art. 23
and their legitimate representatives by s. 23. aux titulaires de droits linguistiques minoritares et °

leurs repesentantselgitimes.
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MAJOR AND BASTARACHE JJ — In December of LES JUGES MAJOR ET BASTARACHE — En

1982, a group of parents representing 17 childrenecenibre 1982, un groupe de parentsesgmtant
who attended schools located in the region of Sum- 17 enfants epliefitaient degcoles sitaés
merside requested that a class be opened by Unit 2  damsgitan rde Summerside ont demand’
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Regional School Board, an English language leir#itde la commission scolairegionale, une
board, in Summerside, for instruction in the commission scolaire de langue anglaise, d’ouvrir
French language pursuant to s. 23 of@aeadian  une class& Summerside wl'enseignement serait
Charter of Rights and Freedoms. The Regional dispersén fracais, en vertu de l'art. 23 de la
Board declined to grant the request but offeredCharte canadienne des droits et libertés. La com-
either to register the children who qualified for  missi@giohale a refies’la demande, mais a
French language education in existing local French  offert soit d'inscrire les enfants adméssibles
immersion classes or to bus them Hrole enseignement en fams dans des classes d'im-
Evangline, a school administered by the Unit 5  mersion erchianexistantes soit de leur fournir
Regional School Board in Abram’s Village, where  le transport en autediecole Evangline, une
education was provided in the French languageecol€ grée par I'uni€’ 5 de la commission scolaire
Further requests were brought in 1983 and 1985ggionale dans le village d’Abramud’enseigne-
the same reply was made. An action was com-  rmitdispens’en fragais. D'autres demandes
menced in the Supreme Court of Prince Edward etinfdites en 1983 et 1985; lapdnse &% la
Island and later abandoned after a reference to theemenUne action @t inten€e devant la Cour
Appeal Division of the Court was issued on Sep- eop@” de lfle-du-PrinceEdouard, puis aban-
tember 19, 1985. IrReference re: School Act  donrée apes un renvoi soum la Section d'appel
(1988), 49 D.L.R. (4th) 499, the Appeal Division  de la Cour le 19 septembre 1985REarence

of the P.E.I. Supreme Court found that the sectionse: School Act (1988), 49 D.L.R. (4th) 499, la Sec-
of the Act and many of the Regulations referred to  tion d’appel a conclu que les articles de la Loi et
in the Reference were unconstitutional. The School = de nombreuses dispositioregldmddt men-

Act and Regulations were later amended, provid-  #esndans le renvataient inconstitutionnels.

ing in particular that Unit 5 Regional School Board La Loi et seglement d'application on&té

be reconstituted and given responsibility for the  medifar la suite et @voyaient notamment que
promotion and delivery of all French language I'eni6 de la commission scolaireegionale

N

education in the province. devaitré gorganige et chargé de promouvoir et
de dispenser I'enseignement en frais, dans la
province.

In November of 1994, the personal appellants in En novembre 1994, les particuliers qui sont par-2
the present action made a request to the Commis-  ties appelantes dangsdat poourvoi ont
sion scolaire de langue freaise (the “French Lan-  demamdla Commission scolaire de langue fran-
guage Board” or the “Board”) for the establish-caise la agation d'uneecole fragaise pour les
ment of a French school for grades one to six in  classes de epeeaisixeme aneés dans la
the Summerside area for the 1995-96 school yearegiom’de Summerside pour I'aamscolaire 1995-
Officials of the Board met with representatives of ~ 1996. Des dirigeants de la commission ont rencon-
the Minister of Education to discuss the possible e des re@Sentants du ministre deEHucation
establishment of a school. Thirty-four students pre-  afin de discuter de la pasdibiti€er unestole.
registered in January 1995, with a total of 17 s. 23  En janvier 199%®le84s” sttaient peinscrits,
children in grades one and two. Twenty-nine chil-  dont un total de 17 enfamtspasTart. 23 dans
dren were from Summerside, four from Miscouche les classes deepeeeti"de deugime angés.
and one from Kensington. Based on the pre-regis-  Vingt-neuf enfants venaient de Summerside, quatre
tration results, the Board decided to make a condi- de Miscouche et un de Kensington. S’appuyant sur
tional offer of French first language instruction in  lesuitats de la pifiscription, la commission a
Summerside. The Board did not offer transporta- ecidé d’offrir conditionnellement I'enseignement
tion to Ecole Evangline, located in Abram’s en fraais langue prerare d Summerside. Elle
Village, because the majority of parents did not n'a pas offert de transporter les enféuisie
want to send their young children outside the comEvanggline, site au village d’Abram, parce que
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munity. Abram’s Village is 28 kilometres from

Summerside, 20 kilometres from Miscouche, 40
kilometres from Kensington and Bedeque, and 46
kilometres from Kinkora. The Board was aware of
the fact that 20 years of available transportation

had not been accepted as responding to the needs

of the French language community. For the year
1995-96, of the 34 pre-registered students and 13

la majerities parents ne voulaient pas envoyer

leurs enfatiextérieur de leur communautle

village d’Abram eetas28'km de Summerside,

20 km de Miscouche, 40 km de Kensington et

Bedequee 46t Km de Kinkora. La commission
savait que le transpaitt @ftert depuis 20 ans

n'avait p#s accem” comme solution aux
besoins de la conerfuanraeaphone. Pour I'an-

others prepared to attend a French school in Sum-ee 1895-1996, des eves peinscrits et des 13

merside, 15 were enrolled in French immersion in

English schools in the Summerside area because

autress @~ fréquenter uneecole fragaise a
Summersetajels inscrits en immersion fran-

their parents deemed the trip too long for youngcaise dans descobles anglaises de lagion de

children.

Summerside parce que leurs parents jugeaient que

le trajeté&tait trop long pour de jeunes enfants.

In February of 1995, the Minister of Education
refused to approve the Board’s offer and instead
offered to maintain transportation services to
Abram’s Village. In an attempt to find a solution
acceptable to the Minister, the Board proposed to
provide French language instruction in Summer-
side throughEcole Evangline. The Minister also
rejected this proposal. In June 1995, the appellants
gave notice to the Crown and, in a statement of
claim filed in November 1995, initiated proceed-
ings against the government of Prince Edward
Island seeking a declaration to the effect that they
have the right to have their children receive French
first language instruction at the primary level in a
facility situated in Summerside.

En février 1995, le ministre de Hducation a
eetliapprouver l'offre de la commission, pro-
poadatplace de maintenir les services de trans-

port jusqu'au village d’Abram. Tentant de trouver
une solution acceptable pour le ministre, la com-
mission a peoplsffrir un enseignement en

framajsa Summerside gcea I'ecoleEvanggline.

Le ministre a ausscedjetproposition. En juin
1995, les appelantes omt dionavisa la
Couronne et, dans eokration dpoge en
novembre 1995, onkimntesitpoursuites contre
le gouvernementledduFPrinceEdouard afin
d’obtenir un jugereelaratoire portant qu’elles
avaient le droit de faire instruire leurs enfants en
fremis langue prerare au niveau primaire dans

un établissement sieud Summerside.

The Prince Edward Island Supreme Court, Trial
Division, found that the number of children from
grades one to six that could be assembled for
instruction in Summerside was sufficient to war-
rant the provision of French language instruction
out of public funds in Summerside and that the
parents of those children had the right to receive
that service in the Summerside area. The Appeal
Division of the Supreme Court of Prince Edward
Island allowed the appeal and held that the advan-
tages that may result from the establishment of a
French language school in Summerside could not
supersede the disadvantages of receiving instruc-
tion that would, in the opinion of the Minister, be
inferior in pedagogical terms to that offered to the
children of the official language majority. The

La Section de preraie instance de la Cour
s de fle-du-PrinceEdouard a statique le
nombre d’enfants des classes dwe pemi’
SIRE aneés qui pourraiergtie regroups pour
suivre leurs cauBimmersideetait suffisant
pour justifier la prestation, sur les fonds publics, de
'enseignement en langeaEskanSummerside
et que les parents de ces enfants avaient le droit de
recevoir ce service daegitam de Summerside.
La Section d'appel de la Cenresdprile-du-
Pfioicerard a accueilli I'appel et a statque
les avantages qui pouesitet de Etablisse-
ment daobe fraicaisea Summerside ne I'em-
portaient pas suesavdntage que constituerait
un enseignement qui, de l'avis du ministre, serait
éngur sur le plan gddagogiquea celui disperes”
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court added that bus transportation could be con-  aux enfants de la enlijoyitistique officielle.
sidered an educational facility and did not consti- La cour aejqutdn pouvait consater que le
tute an impediment to the exercise of the rights of  transport par awd@iuassimilable unetablis-
parents in the Summerside area given that the aver-  sement d’enseignement et ne constituait pas un
age time of travel did not exceed the provincial  obstadlexercice de leurs droits par les parents
average. We are of the view that the decision of the  deedgorr” de Summerside puisque le temps
trial judge, who made all of the necessary findings  moyen de transporéd&ixpas la moyenne pro-
of fact and committed no error of law, must be vinciale. Nous sommes d’avis qeeidéona du
restored. juge de presre instance, qui a érfoutes les con-
clusions de fait eCessaires et qui n'a commis
aucune erreur de droit, datré etablie.

I. The Issues I. Les questions en litige
No constitutional question was adopted in the Aucune question constitutionnelle n&g for- 2

present appeal. The following issues were formu- emulans le @sent pourvoi. Les questions en

lated for the direction of the parties: litige ate libellées de la maare suivante pour
les parties:

1. Should para. 23(3)) of the Charter be inter- 1. L'alira 23(33%) de laCharte doit-il étre inter-
preted to mean that when the numbers warrant et mdémme signifiant que, lorsque le nombre
the provision of minority language instruction d'enfants coreeriustifie la prestation de
in a specific area, the right automatically l'instruction dans la langue de la raidaris
includes the right to instruction in an educa- uegioh donee, ce droit comprend automati-
tional facility located in that area? guement le deoltinstruction dans uetablis-

sement d’enseignement stdans cetteegion?

2. Having regard to the appropriate considera- 2. Ou bierggaud aux facteurs approgsi y
tions, including the number of students that compris le nombedevd$S qui pourraient
could eventually be expected to take advantage eventuellement avoir droé T'instruction dans
of minority language instruction, will the slid- la langue de la mimgiSt-ce que le recouas
ing scale approach to the application of s. 23 of ¢ahode de Bchelle variable pour I'applica-
the Charter allow for minority language tion de l'art. 23 deCharte autorise la presta-
instruction in a facility located outside the area tion de l'instruction dans la langue de la mino-
where the numbers warrant the provision of e dens urefablissement siaua I'extérieur de
minority language instruction? legion ai' le nombre d’enfants justifie la pres-

tation de ce service?

After hearing the submissions of the parties and Aprés avoir entendu les plaidoiries des parties ef
interveners, we are of the view that the main issue  des intervenants, nous sommes d’avis que la prin-
in this appeal is the delineation of the right of man-  cipale question en litige dapsédatgpourvoi est
agement and control exercised by the French Lan- etiarihination du droit de gestion et de colar”
guage Board with regard to the location of minor-  esxgvaf la commission scolaire de langue fran-
ity language schools and the discretion of thecaise en ce qui a tradt 'emplacement descoles
Minister to approve of the decisions of the Board  de la mmdnituistique et du pouvoir diser’
in that regard. tionnaire du ministre d’approuver lesisions de

la commissiora cetegard.
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Il. Relevant Constitutional and Statutory Provi- |l. Les dispositions constitutionnellesgistal
sions tives pertinentes

Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés
23. (1) Citizens of Canada 23. (1) Les citoyens canadiens:
(a) whose first language learned and still understood a) dont la prerete langue apprise et encore comprise
is that of the English or French linguistic minority est celle de la maénaricophone ou anglophone de
population of the province in which they reside, or la provingelosident,
(b) who have received their primary school instruc- b) qui ont reu leur instruction, au niveau primaire, en
tion in Canada in English or French and reside in a chimnQu en anglais au Canada et gsidént dans
province where the language in which they received une provimda anhgue dans laquelle ils ontue,
that instruction is the language of the English or cette instruction est celle de laenfra@tdphone
French linguistic minority population of the province, ou anglophone de la province,

have the right to have their children receive primary and ont, dans 'un ou l'autre cas, le droit d'y faire instruire
secondary school instruction in that language in that leurs enfants, aux niveaux primaire et secondaire, dans
province. cette langue.

(2) Citizens of Canada of whom any child has (2) Les citoyens canadiens dont un enfanba re,
received or is receiving primary or secondary school coiteson instruction, au niveau primaire ou secondaire,
instruction in English or French in Canada, have the ercdiarpu en anglais au Canada ont le droit de faire

right to have all their children receive primary and sec- instruire tous leurs enfants, aux niveaux primaire et
ondary school instruction in the same language. secondaire, dans la langue de cette instruction.
(3) The right of citizens of Canada under subsections (3) Le droit reconnu aux citoyens canadiens par les

(1) and (2) to have their children receive primary and paragraphes (1) et (2) de faire instruire leurs enfants,
secondary school instruction in the language of the aux niveaux primaire et secondaire, dans la langue de la
English or French linguistic minority population of a minerftancophone ou anglophone d’une province:
province

(a) applies wherever in the province the number of a) s’exerce partout dans la province le'nombre des

children of citizens who have such a right is sufficient enfants des citoyens qui ont ce droit est suffisant pour
to warrant the provision to them out of public funds justifeedeur endroit la prestation, sur les fonds
of minority language instruction; and publics, de linstruction dans la langue de la Biinorit”
(b) includes, where the number of those children so b) comprend, lorsque le nombre de ces enfants le jus-
warrants, the right to have them receive that instruc- tifie, le droit de les faire instruire databliese-
tion in minority language educational facilities pro- ments d’enseignement de la midiogtistique
vided out of public funds. finaes” sur les fonds publics.
School Act, R.S.P.E.l. 1988, c. S-2.1 School Act, R.S.P.E.I. 1988, ch. S-2.1
[TRADUCTION]

2. (1) The Minister is responsible for the administration2. (1) Le ministre est chaegde I'administration de la

of this Act, for ensuring the provision of educational egamte loi, de la prestation des services d’enseigne-
services through the Department, and the school boards, ment par Edigin® du ministre et des commis-
and for overall leadership of the educational system in sions scolaires, et de la direcfi@egdu sysime

the province. cdducation dans la province.
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7. (1) The Minister shall 7. (1) Le ministre:
(a) define the goals, standards, guidelines, policies efipitdles objectifs, les normes, les directives, les
and priorities applicable to the provision of education _politiques et les ps@jitplicablea 'enseignement
in Prince Edward Island,; a I'lle-du-PrinceEdouard;
(b) research and assess changing needs, trends and b) docureeateeeles tendances, legtimbdes et
approaches in education and develop and implement les besoins changeants dans le donedineade I
strategic plans; tion, etlabore et met en ceuvre des plans estrat”

giques;

27. (1) The Minister may establish such school units a27. (1) Le ministreetablit le nombre d'unés scolaires

the Minister considers necessary, each of which shall qu'il jumessaires, chacune de celles-ci ayant les
have the boundaries prescribed by the regulations and limites territoriales prescriteglearent etefant
shall be administered by a school board in accordance adméns=r une commission scolaire confemeht
with this Act. a la pesente loi.

49. A school board shall, subject to the regulations andl9. Sous €serve deseglements et des directives du

Minister’s directives, ministre, la commission scolaire:

(a) provide for instruction in an educational program a) dispense I'enseignement dans un proggamme ~

to all persons who are enrolled in its schools and eli- catif aux personnes inscrites danslee®t en

gible in accordance with the Act and the regulations; droit de dgsidriter en vertu de la Loi et dedke-
ment;

(b) provide for the recruitment, employment, manage- b) veille au recrutesmi@mtibauchea la gestion et

ment and evaluation of staff of the school board and a I'évaluation du personnel de la commission scolaire

identification of staff development needs; etafimine les besoins de perfectionnement du per-
sonnel;

(c) provide for and manage such facilities and equip- c) fournit et administre les installatieqaipst- -

ment as may be necessary for the safe and effective mecegssaires au fonctionnement efficaceust s”

operation of the school unit; de l'ueicolaire;

(d) provide for the transportation of students; d) assure le transpoeledes;”

(e) provide for effective and efficient management of e) assure la gestion efficace et efficiente des affaires

the financial affairs of the school board; finaares de la commission scolaire;

(f) monitor and evaluate effectiveness of schools; f) surveillevalue I'efficaci€ desecoles;

(g) ensure the development of and approve school elaj)ore et approuve les programmes @khona-

improvement plans; tion dexcdles;

(h) encourage good relations among schools, parents h) favorise de bons rapports estodedesles

and the community and promote family and commu- parents et la commuegfdit la promotion au sein

nity awareness of the importance of education. des familles et des comesudautimportance de
I"education.

112. (1) Subject to proof of eligibility as prescribed by 112. (1) Sous eServe de la preuve de leur admissibilit”
the regulations, parents who are resident in Prince coefoent aux églements, les parents qeisident
Edward Island have the right to have their children daltes-du-PrinceEdouard ont le droit de faire ins-
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receive French first language instruction where numbers truire leurs enfantsaaisfltangue preraie B ai le

warrant, if one of the following criteria is met: nombre le justifie, si 'une des conditions suivantes est
remplie:
(a) the first language learned and still understood of a) la prentahgue apprise et encore comprise par
the parent is French; le parent est le ¢as;,
(b) the parent received primary school instruction in b) le paremuasian instruction, au niveau primaire,
Canada in French as a first language; or au Canada, eraifrdangue preraie;
(c) a child of the parent has received or is receiving c) un enfant du parentauregpit son instruction,
French first language instruction in Canada at the pri- au niveau primaire ou secondaire, au Canada, en fran-
mary or secondary level. cajs langue prerare.
(2) Where numbers warrant, French first language @)al’le nombre le justifie, 'enseignement en

instruction provided pursuant to subsection (1) shall be cé#ianlangue preraie pevu au paragraphe (1) est
provided in French language educational facilities in dispetasis urefablissement d’enseignement de lan-
accordance with the regulations. gue Gaise conforrament aux eéglements.

(3) Residents of the province who meet the qualifica- (3) kesidents de la province qui remplissent les
tions of subsection (1) have the right to participate in the conditi@vsi@s au paragraphe (1) ont le droit de par-
administration and management of French first language tieipargestion et Tadministration de I'enseigne-
instruction, whether or not they have any children. ment ercdiariangue preraie, qu'ils aient ou non

des enfants.

121. (1) The Minister shall establish a school board121. (1) Le ministre met au point un programme de

funding program. financement des commissions scolaires.

(2) Each school board shall submit to the Minister (2) Chaque commission scodgieatprau ministre
budget information in accordance with the regulations des renseignementgtainedg conformment aux
and Minister’s directives. eglements et aux directives du ministre.

(3) The Minister shall meet annually with school (3) Le ministre rencontre annuellement les commis-
boards to discuss budget matters. sions scolaires pour discuter des questietarbadg”

(4) On or before the date fixed by Minister’s direc- (4) Au plus tafd date fiee dans ses directives, le

tives, the Minister shall approve a budget for each ministre approuve le budget de chaque commission sco-
school board with such recommendations or conditions laire en faisant les recommandations ou en imposant les
as the Minister considers necessary. conditions qu’il estenessaires.

122. . .. 122. . ..

(2) A school board shall not budget for a current defi- (2) Une commission scolaire negweirt yn” cfi-
cit in any fiscal year if such deficit would create an cit au cours d'uneeafinancere si cela entraerait
accumulated deficit. unddicit accumug.

(3) Where a school board has incurred a deficit, the (3) En cafidit, da contribution alloeéa la com-
deficit shall be a first call on the school board’s grant for mission scolaire au titre derdeuxxercice financier
the second fiscal year following and the school board suivant doit d’'abord sepombler le dficit et la
shall budget accordingly. commission detablir son budget en caeience.
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128. (1) The Minister after consultation with the school 128. (1) Aprés consultation avec la commission scolaire
board concerned, may recommend to the Minister of  comeerl® ministre peut recommander au ministre

Transportation and Public Works des Transports et des Travaux publics:

(a) the purchase, rental or acceptance of gifts of land a) l'achat, la location ou I'acceptation de terrains ou

or buildings for school purposes; d'immeubles devant sendesecoles;

(b) the construction and furnishing of school build- b) la constructioneqtiibement de diiments sco-

ings; and laires;

(c) capital additions to school buildings. c¢) des rajouts immobiliers atimérits scolaires.

(2) A school board, with the Minister's approval, (2) La commission scolatermine I'emplacement
shall determine the location of school buildings. dasnénts scolaires avec I'approbation du ministre.
School Act Regulations, EC674/76 eéRlement pris en vertu de I|&hool Act,

EC674/76
[TRADUCTION]
PART VI PARTIE VI
FRENCH LANGUAGE INSTRUCTION ENSEIGNEMENT EN FRABAIS
6.01 In this Part 6.01 Les dfinitions qui suivent s’appliquera la pe-

sente partie.

(b) “French school” means a building or a part of a &)oké fracaise» Biliment ou partie dedbiment
building which qui
(i) is designated as a school by the Minister pursu- () esigdE a titre d€cole par le ministre confor-
ant to section 6.11, and ementa l'article 6.11, et
(ii) is used, during school hours, to provide French (i) est etil@ndant les heures de classe, pour
language instruction to classes over several grade dispenser un enseignemeaoaiea fiaa classes
levels; de divers niveaux;
() “where numbers warrant” means at least fifteen B ali le nombre le justifie» Au moins quinze
section 23 children over two consecutive grade levels, enfants de deux niveaoutitmgqui sont vis$ par
who can reasonably be assembled for the purposes of larticle 23 et qui pekentaiSonnablement
providing French language instruction. regresiEux fins de recevoir leur enseignement en
francais.

6.05 (1) The French school board shall have jurisdiction6.05 (1) La commission scolaire de langue fraise est

over and administer French language instruction in the responsable de I'enseignemertaés dears, la pro-

province in accordance with the Act and the regulations. vince et l'administre cenfermrhd la Loi et aux
reglements.
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(4) The French school board shall be responsible for (4) La commission scolaire de langaisefrant
the promotion of, and distribution of information with cheegde la promotion de I'enseignement en deds,
respect to, French language instruction in the province. dans la province et de la diffusion de renseignements °
cetégard.

6.07 The French school board shall, where number$.07 La ai le nhombre le justifie, la commission scolaire

warrant, provide French language instruction in a de languedism offre un enseignement en frais,

particular area by offering classes or by offering trans- dansagienrdonee en y ouvrant des classes ou en

portation to an area that has a class. offrant de transportaiéless & un endroit o des
cours sont dispess’en franais.

6.08 (1) Where the French school board is making pre6.08 (1) Lorsqu’elle prend des disposition®fiminaires
liminary plans to start a new class in any area or to offer pour ouvrir une nouvelle classe dagsuaraurpour
transportation to a class, it must take into consideration offrir le tranapame “classe, la commission scolaire
the proximity of existing classes or facilities, projected de languedisa doit tenir compte de la proximides
numbers of section 23 children, and other relevant fac- classesablissements existants, du nombre peojet”
tors, and the French school board may conduct a pre- eleve’s vigs par l'article 23 et d’autres facteurs perti-
registration of section 23 children in order to determine nents; elle peut faireaingcpption de®léves vigs
the demand for French language instruction in that area. par l'article 23 afetedenitier la demande d’ensei-
gnement en frazgis dans laegion.

(2) Before making a conditional offer of French lan- (2) Avant d'offrir conditionnellement I'enseignement
guage instruction the French school board shall obtain endfigria commission scolaire de langue deigse
the Minister's approval with respect to obtient I'approbation du ministre en ce qui a trait:
(a) the projected number of section 23 children to be a) au nombreepddetfants vies par l'article 23
served by the class; and guéddenteront la classe;
(b) their reasonable assembly for a class. a jur regroupement pour former une classe.
(3) For the purpose of determining whether a suffi- (3) Aux fins eerdiiner si un nombre suffisant

cient number of children can reasonably be assembled, elevds peuventetfe raisonnablement regragy’ le

the Minister may examine if section 23 children are suf- ministre peut examiner si les enfemipavifarticle

ficiently concentrated both geographically and by grade 23 sont suffisamment cesicaumtrie plan epgra-

level, taking into account the following factors: phique et suivant les niveaux scolaires, en tenant compte
des facteurs suivants:

(a) the proximity of existing classes and facilities to a) la progimés classes et demblissements exis-

the area, tants par rappe@rtla €gion,

(b) the number of section 23 children in the area, b) le nombre d’enfaats pas I'article 23 dans la
région,

(c) the potential for future admissions, c) la posswititadmissions futures,

(d) the distances over which the children must be d) la distance de transport,

transported,

(e) the ages of the children. eadié des enfants.

(4) A conditional offer of registration for French lan- (4) Une offre conditionnelle d’inscrigidiensei-

guage instruction may consist of gnement endaé peut viser:

(a) a new class to be started in an area; or a) soit l'ouverture d'une nouvelle classe dans la
région;

(b) transportation of section 23 children to another b) soit le transport d’enfagguisl'article 23 vers

area. une autreegion.
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(5) Where a conditional offer is made pursuant to sub- (5) Lorsgu’une offre conditionnelle est faite confor-
section (4), parents shall return registration forms to the ememt au paragraphe (4), les parents retournent les
French school board not later than March 1 in the school formulaires d’inscrigptlancommission scolaire de
year in which the offer is made. langue fraise au plus tard leimars de I'aneé sco-

laire pendant laquelle 'offre est faite.

6.11 (1) The Minister may designate a school as a6.11 (1) Le ministre peut ekigner uneecole a titre

French school. @cole fracaise.
(2) For the purposes of subsection (1), the Minister (2) Aux fins du paragraphe (1), le ministre tient
shall take into consideration the following factors: compte des facteurs suivants:
(a) the number of students; a) le nombrelales;
(b) the number of grade levels; and b) le nombre de niveaux;
(c) the reasonable assembly of the students in one c) le regroupement raisonnaidwedeslans un
location. endroit.
[ll. Judicial History lll. Historique judiciaire
A. Prince Edward Island Supreme Court — Trial ~ A. Cour supréme de I'fle-du-Prince-Edouard —
Division (1997), 147 Nfld. & P.E.I.R. 308 Section de premiere instance (1997), 147 Nfld.
& P.E.I.LR. 308
DesRoches J. considerebflahe v. Alberta, Le juge DesRoches examine larrMahe c. 8

[1990] 1 S.C.R. 342, andReference re Public  Alberta, [1990] 1 R.C.S. 342, et Renvoi relatif a
Schools Act (Man.), s. 79(3), (4) and (7), [1993] 1 la Loi sur les écoles publiques (Man.), art. 79(3),
S.C.R. 839. He also reviewed the historical back{4) et (7), [1993] 1 R.C.S. 839. Il analyse aussi

ground of this litigation, as set out Referencere: I'historique du litige tel qu'il aett expos” dans
School Act, supra, and in the evidence before him. I'etrReference re: School Act, précité, ainsi que
He canvassed the evidence presented by commu- la preuve detd daasi. ll€tudie la preuve pro-

nity leaders and a socio-linguistic expert with  duite par lesesgmtants de la communeaut un
regard to linguistic and cultural assimilation of the  expert en sociolinguistique relativaiesgimi-
official language minority and recognized the lation linguistique et culturelle de la mitiorit”
importance of local schools for the preservation of  guistique officielle, et il recdinmg@ortance des
the minority community. He also noted that par-ecoles locales pour la ggérvation de la commu-
ents objected to long travel times not only because enanitioritaire. Il note aussi que les parents
of the inconvenience to the children, but also s’oppoaetd longs dplacements non seulement
because busing prevented children from participat-  en raison de leursan@nis pour les enfants,
ing in extracurricular activities and created mais aussi parce que le transport Eherdp”
problems for parents who needed to meet with  participer aux aestipéfascolaires eteemt des
teachers, to retrieve a sick child, or to take a child  prabk pour les parents lorsqu’ils ont besoin de
to an appointment. rencontrer des enseignants, d’aller chercher un
enfant malade ou d’'emmener un enfantuh
rendez-vous.

DesRoches J. noted that the parties agreed thatLe juge DesRoches souligne que les parties ont
the number of s. 23 children was sufficient to war-  reconnu que le nombre d’enfastpatid’art. 23
rant the provision of French language instruction.  est suffisant pour justifier la prestation de I'ensei-
The main issue was therefore whether the number  gnement esaifraha principale question en
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of children warranted the provision of French lan-  litige consiste dondtérminer si le nombre
guage educational facilities out of public funds in  d’enfants justifiedatmm, sur les fonds publics,
the Summerside area. He noted that in accordance  dtablissement d'enseignement en ¢aB,
with the purpose of the s. 23 right as defined in  dansdgon” de Summerside. Il fait remarquer
Mahe, the answer to this question should ideally be  que, coefmenta I'objet du droit garanti par
guided by that which will most effectively [l'art. 23 tel qu'ilede " dfini dans I'aret Mahe, la
encourage the flourishing and preservation of theeponsea’ cette question devrait édlementefre
French language in this province, and particularly  geigar ce qui favoriserait le mieurpanouis-
in the Summerside area. Section 23 was intended sement etedaryation du frasgis dans la
as a remedial provision and, in order to be effec-  province et, en particulier, dagofadé Sum-
tive as a remedy for past defects, it must be givena  merside. L'articlet®3carfu comme une dis-
broad and liberal interpretation. positioaperatrice et, pour gu'il puisse corriger
les erreurs du passil faut lui donner une interg+”
tation large et libfale.

In this case, the parties accepted that 34 s. 23 En I'esgece, les parties ont admis que&dves
students had pre-registered for elementary school, esyaf I'art. 23 €faient peinscritsa I'ecole pri-
and that 140 s. 23 students attended English ele- maire et que 140 enfesmtpavidart. 23 &-
mentary schools in the Summerside area in the  quentaiergcdéss ‘primaires anglaises dans la
1995-96 school year. Ms. Aaliie Martel, a egion de Summerside au cours de leascolaire
socio-linguistic expert, projected, and the respon-  1995-1996. Un expert en sociolinguistique,
dent accepted, that 155 s. 23 children could attend me Afhgéline Martel, a extrapelque 155 enfants
French language classes in Summerside in the esyarf I'art. 23 pourraientedguenter des classes
1996-97 school year. She also projected that an cdisesa’ Summerside au cours de I'aensco-
additional 151 children would be eligible to attend  laire 1996-1997 et Ithtinziccept’ces chiffres.
French primary school in the next five years. Elle a en outre ealqulénviron 151 autres
DesRoches J. noted, at p. 340, that the relevant  enfants rempliraient les conditions requises pour
number was “the number of persons who will eduenter unecole primaire fracgise au cours
eventually take advantage of the contemplated pro-  des ciegssnivantes. Le juge DesRoches sou-
gramme or facility” and that the right was not lim-  ligada’p. 340, que le nombre pertinent s}
ited to existing school boundaries. He concludeducTION] «le nombre de personnes qui sevau-
that 306 students could potentially take advantage  dront efinitdde du programme ou de
of French language instruction (155 students then etallilissement envisag» et que ce droit ne se
eligible plus 151 students who would be coming limite pas aux subdivisions scolaires existantes. Il
into the school system). He found the relatively  conclut queed®@&sS pourraienéventuellement
low pre-registration understandable, and inferred  swagboir de I'enseignement en fiais (155
from the increase in enroliment Btole Fraopis-  éleves alors admissibles plus 15leéves qui
Bubte in Charlottetown that it was reasonable to  s’ajouteraient aensystcolaire). Il estime que le
expect the demand to increase once French lan-  nombre relativemesleyeud€ peinscriptions
guage services were established in Summerside. est eboemgible, et il eduit de I'augmentation
du nombre d'inscriptiona I'ecole FrangQis-Buote
a Charlottetown qu'il est raisonnable de s’attendre
a une augmentation de la demande une fois que
des services en fraais seraient dispees’a
Summerside.

DesRoches J. found it unnecessary to decide Le juge DesRoches estime inutile de trancher si
whether Regulation 6.08(2) gave the Minister the le par. 6.08(2gdleRent cordfe au ministre le
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discretion to determine whether to offer classes or  pouvoirefisoriaire de eferminer s'il y a lieu

transportation or whether such a discretion was  d’ouvrir des classes ou d’assurer le transport des

contrary to s. 23, and expressly took no position on  enfants, ou si un tel pouve@tiaisaire contre-

the constitutional validity of the Regulations. vienkart. 23, et il s’abstient expressent de se
prononcer sur la constitutionnaitiu Reglement.

DesRoches J. noted that the Minister had not Le juge DesRoches fait remarquer que le minist?
considered in any significant way the number of tre n’a pas vraiment tenu compte du nombre de
pre-registrations, the number of s. 23 children in einmscriptions, du nombre d’enfants ess par

Summerside, the potential for future admissions, [l'arta23uinmerside, de la possikalit’admis-
or the transportation distance. Particularly, the  sions futures ou de la distance du transport sco-
Minister had not considered the purpose of s. 23, laire. En particulier, le ministre n’a pas tenu

its remedial aspect, or the role it plays in the pres- compte de l'objet de l'art. 23, de soarearact
ervation and flourishing of minority language cul- eparateur ni duoté qu’il joue dans la gservation
ture. DesRoches J. found that the Minister should egalhouissement de la culture de la mieorit”
have weighed the effects of the two choices he linguistique. Le juge DesRoches estime que le
believed he had, bussing or local facilities, on the ministre auraisalipeser les effets des deux
French language minority in the Summerside area.  options qu’il pensait avoir — le transport scolaire
Such a consideration was particularly important  ou &atioh d’unetablissement — sur la mino-
given the socio-linguistic expert's testimony that eriihguistique francophone dans lagion de
the transportation option met the needs of individ-  Summerside. Cette ematisidétait particulere-
uals, but did not strengthen and sustain French lan-  ment importante puisque I'expert en sociolinguis-
guage and culture in an area which contains the tigeenaigr€ que I'option du transport scolaire
second largest French language minority popula-epondait aux besoins des individus, mais ne per-
tion in the province. mettait ni de renforcer ni de maintenir la culture et
la langue franaises dans unegion ai I'on trouve
le deuxeéme groupe minoritaire francophone en
importance de la province.

DesRoches J. concluded that French language Le juge DesRoches conclut que I’enseignemerg’rl3
instruction for elementary school students from  enda@pour legleves degcoles primaires de
Summerside was not reasonably accessible — the =~ Summerside n’est pas raisonnablement accessible,
bus ride was too long for children in elementary le trajet en autthustrop long pour des enfants
grades. Although 19 of the 34 pre-registered stu-  deol€é primaire. Mime si 19 des 34léves
dents attendedecole Evangline, their parents  pmscrits fEquentent Ecole Evangline, leurs
were concerned about the long bus trip. For the  parents f€tegtidu long trajet en autobus. Pour
parents of the 15 pre-registered students who even-  ce qui est des parentsléesslieinscrits qui
tually attended English schools, it was believed oatidd” en fin de compte de effuenter des
that the existing French school was too far awayecolés anglaises, eole fragaise existante est
Moreover, it should be noted that for those who esittrop loin. De plus, il souligne que la plupart
attendedEcole Evangline, most were not able to  des enfants gequientent Bcole Evangline ne
participate in any extra-curricular school activities  peuvent pas participer auxeacpatascolaires
owing to the distance between their home and the edel& en raison de la distance entre leur domi-
school. cile et Ecole.

DesRoches J. found that, if the numbers war- Le juge DesRoches conclut que si le nombré&?
ranted the establishment of a facility pursuant to  d’enfants justifie dation’ d’un etablissement
s. 23, as they did in this case, then the facilty = conéonenta I'art. 23, comme c’est le cas en
should be located so as to be reasonably accessible edwspret efablissement doitetfe sit€ de
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and should eliminate unduly lengthy bus rides for  m@®a étre raisonnablement accessiblaéti-
elementary school children where possible. This  miner, lorsque cela est possible, les trajets trop
was particularly true when evidence demonstrated longs en autobus pour les enfausategri-
that majority language elementary children in the  maires. Cela est partoodint vrai lorsque la
Eastern school district did not travel comparable  preuve montre que les enfagtsldsegpfimaires
distances. DesRoches J. felt that providing French  de la neajorguistique du district scolaire de
language classes out of public funds in Summer-  I'Est ne parcourent pas des distances comparables.
side organized and presentedigole Evangline  Le juge DesRoches estime que I'ouvertare
under its mandate would be more likely to guaran- ~ Summerside, sur les fonds publics, de classes en
tee s. 23 parents in the Summerside area their cdisrorganisés et offertes paredcole Evangg-
rights than would transportation toEcole line, en vertu du mandat qui lui est @éf offri-
Evangline. He held that “the ‘numbers warrant’ rait aux parents ded®mm de Summerside @s’
test applied to the particular facts of this case  par l'art. 23 une meilleure garantie de leurs droits
requires a remedy on the higher end of the sliding  que le transport des enfactdeEvangline. |l
scale proposed by the Supreme Court of Canada in  statugrpmIETION] «le critere de la “justifi-
Mahe” (p. 346). cation par le nombre” appligux faits particu-

liers de la pesente emre exige uneeparation

situéea l'extrémité sugetrieure de Echelle variable

propo€e par la Cour supnie du Canada dans I'ar-

rét Mahe» (p. 346).

Pursuant to s. 24 of theéharter, DesRoches J. Le juge DesRoches affirme donc que, suivant
thus declared (1) that the number of children in the  l'art. 24 @hdate, (1) le nombre des enfants de
Summerside area whose parents have the right to edmrr’de Summerside que les parents ont le
have their children receive grade one through six  droit de faire instruire eaifale, la prererea
education in the French language was sufficient to  leemsigi aneé était suffisant pour justifier la
warrant the provision to them, pursuant to  prestation de linstruction sur les fonds publics
s. 23(3)b) of the Charter, of instruction out of  conforerhenta I'al. 23(3)) de laCharte, et (2)
public funds; and (2) that the appellants had the  que les appelantes ont le droit, en vertu de l'al.
right pursuant to s. 23(3)) to have their children  23(B), de faire instruire leurs enfants en tais,
receive French language primary school (grades au niveau primaire (de larpr@éna sixéme
one through six) instruction in French language es)rdans destablissements d’enseignement de
facilities in the Summerside area provided out of  languecéiap, finanes sur les fonds publics
public funds. dans laedgion de Summerside.

While recognizing that costs on solicitor and cli- Tout en reconnaissant que depeis sur la base
ent basis should only be awarded in exceptional  avocat-client ne dewtamrdctords que dans
cases, DesRoches J. concluded that such costs des cas exceptionnels, le juge DesRoches conclut
should be awarded in the case at bar. After receiv-  qu’ils doivestte I'en I'espte. Apes avoir
ing further submissions on the issue of costs, entendu d'autres arguments sur la question des
DesRoches J. reaffirmed the solicitor and client epatis, le juge DesRoches confirme lepats sur
costs in a supplementary judgment in February la base avocat-client dans un jugementesuppl”
1997. taire rendu erefrier 1997.

B. Prince Edward Island Supreme Court, Appeal B. Cour supréme de I’ fle-du-Prince-Edouard, Sec-
Division (1998), 162 Nfld. & P.E.l.LR. 329 tion d'appel (1998), 162 Nfld. & P.E.l.R. 329

As a preliminary matter, McQuaid J.A., writing  Le juge McQuaid, au nom de la Section d’appel,
for the Appeal Division, noted that the trial judge’'s  note eelipihaire qu'il faut considier que le
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declaration should be read as granting the appel- jugereeltrdfoire du juge de preen€ instance

lants the right to have a class or classes in the ecahfiux appelantes le droit d’avoir une ou des
Summerside area and not necessarily a separate  classes dag®rade Summerside, mais pas
school in the sense of a separate physical structureecessairement, comme le pensent maintenant les
as it was now being interpreted by the appellants.  appelantegcale gpage, c'esta-dire uneta-

He held that the trial judge erred in law in failing  blissement physique distinct. Il conclut que le juge
to properly apply the sliding scale approach to the  dugsrecfait erreur en droit parce qu’il n'a pas
interpretation of s. 23, and in making palpable and  apploprfectement la ethode du crédfe varia-
overriding errors in the assessment of the evidence  ble pour et@mrpidrt. 23, et qu'il a fait des

and in drawing certain inferences from the evi-  erreurs manifestes ou dominantesvination
dence. de la preuve et dans certairedudtions qu’il en a
tirees.

The Appeal Division noted that the Minister La Section d’appel fait remarquer que le minis8

conceded that the children of s. 23 rights holders  tre a admis que les enfants des titulaires des droits

living in the Summerside area were entitled to edu- evpsa I'art. 23 habitant dans l&gion de Sum-

cational instruction in the French language and that  merside avaientidroitehseignement en fran-

the number of children warranted the provision ofcais, et que le nombre d’enfants justifiait la presta-

the instruction out of public funds. What the Min-  tion de cet enseignement sur les fonds publics.

ister opposed was the establishment of a separate  &Llastgation d'unetablissement d’enseigne-

educational facility in the Summerside area. memag dans laggion de Summerside que le
ministre s’opposait.

With respect to the interpretation of s. 23 of the Sur l'interpiétation de l'art. 23 de I€harte, le 19

Charter, McQuaid J.A. noted that while a purpo-  juge McQuaid souligne gemearsi une intergf’
sive approach was warranted and while the section tatioredosul I'objet s'impose et que cet article
was to be construed remedially, other important  elioé interpeté de f&pn Eparatrice, il faut con-
interpretative principles had to be considered. ergidd’autres importants principes d'intera-
First, different interpretative approaches may be tion. Rmexmient, diffrentes rathodes d’inter-
applicable in different jurisdictions given the epafion peuvent s’appliquer dans des ressorts
unique blend of linguistic dynamics that have eliffits en raison de la dynamique linguistique
developed in each province. Second, as language  pat&dlichacune des provinces. Deaie-
rights are fundamentally different from other rights ~ ment, une ird&afpon prudente de cet article est
protected by the&harter in that they are founded recommaedtant done” que les droits linguis-
on political compromise, prudent interpretation of  tiques sont fondamentalemeneli$f des autres
the section is advised. Third, the right conferred on  droitegéstpar laCharte parce qu’ils reposent
each individual right holder is the right to an edu-  sur un compromis politique. efnaisient, le
cational system. droit coefé a chaque titulaire du droit est le droit
a un systme dgducation.

McQuaid J.A. was of the view that the court had Le juge McQuaid estime que la cour doit exami20

to address the requirements at the bottom or mid-  ner les exigeneesaitextrémité inférieure ou

dle of the sliding scale. He recognized that the rel-  au milieuedtdlle variable. Il reconrtajue le

evant figure for s. 23 rights holders could only be  nombre pertinent pour les titulaires des droits
roughly estimated by considering the known  garantis par I'art. 23 neepeutfermiré qu’ap-

demand and the number of those qualified in the  proximativement par un examen de la demande
area under s. 23(1) and (2). In addition, the “num-  connue et du nombre des personnes qui, dans la
bers warrant” test involved the consideration of egion, satisfont aux par. 23(1) et (2). De plus, le
subtle and complex factors, the most important eritde la «justification par le nombre» com-
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being the pedagogical requirements and the cost of  porte 'examen de facteurs subtils et complexes,
the services, with the former having more weight les plus importtaist les exigencese@ago-

than the latter. McQuaid J.A. held that s. 23 did not  giques eutedes services, le premier ayangpr’

intend to place provinces in the position of having earge sur le second. Le juge McQuaid statue que

to construct schools or otherwise establish facili-  l'art. 23 n’a pas pour but d’obliger les pravinces °
ties that might be substantially under-utilized.  construireedetes owa'cEer destablissements

Thus, he found that the onus was on those request-  qui pourtiertohsidfablement sous-utibs.

ing the instruction to prove that, on a balance of  Ainsi, il juge qu'il incombe aux personnes deman-
probabilities, the number in fact warranted the  dant I'enseignement de prouver que, suivant la pr’
instruction and the nature of the minority language  poame des probab#is; le nombre justifie en

educational facilities being requested. ealitt I'enseignement et le type ed&blissement
d'enseignement de la minagit” linguistique
demands.

The Appeal Division held that the trial judge La Section d’appel statue que le juge de pre-
had made palpable and overriding errors in con- ereninstance a commis des erreurs manifestes ou
cluding that 306 s. 23 children could potentially = dominantes en concluant que 306 enntmavis”
take advantage of French first language elementary  I'art. 23 pouresientuellement se @valoir de
schooling in the Summerside area. McQuaid J.A.  I'enseignement disgendfacais langue pre-
further found that the trial judge erred in inferring enei’au primaire dans l@gion de Summerside.
that upon the establishment of a facility, the Le juge McQuaid dit en outre que le juge de pre-
demand for French first language instruction emiinstance a commis une erreur en concluant
would increase at the same rate in the Summerside  qu’avesal@oord’unetablissement, la demande
area as it had in the Charlottetown area. He found  d'enseignement eaidriamgue preraie dans
that there was no evidence provided to the trial elgiori de Summerside augmenterait agnma”
judge nor to the Minister that the number of chil-  rythme que dangderr de Charlottetown. Il
dren who might eventually take advantage of estime qu’'aucune preuve soumise au juge de pre-
French first language instruction in the Summer- enmiinstance ou au ministre n’indiquait que le
side area was greater than 50 in 1996-97 with the  nombre d’enfants qui pourraiefingived se
addition of 15 over the next two years. McQuaid evaloir de I'enseignement en fiais langue pre-

J.A. found that the appellants, who had the onus of ererdans laagion de Summersidsdit sugtrieur
proving that the Minister's actions amounted to aa 50, en 1996-1997, 15 enfants devant s’ajoaiter °
denial of that right and that the number of s. 23  ce nombre au cours des dees smmantes. Le
children who might eventually take advantage of  juge McQuaid conclut que les appelantes, aux-
French first language instruction warranted the  quelles il incombait de prouver que les actes du
establishment of a facility for that purpose in the  ministre constituaientandgation de ce droit et
Summerside area, had failed to establish that the  que le nombre des enémizaviBart. 23 qui
number was more than 65 students in any year. pourraient en fin de commeadeipde I'ensei-
Thus, the trial judge had erred in finding that the = gnement erdimtangue prerare justifiait la
number was higher. edtion d’'unetablissement dans lagion de Sum-
merside, n'avaient pastabli que ce nombretait
supgrieura 65€leves pour aucune agg.” Le juge
de premeére instance a donc commis une erreur en
concluant que ce nombegait pluseleé.

McQuaid J.A. found that in determining the Le juge McQuaid estime que les besoiesigp”
appropriate level of service, the primary considera-  gogiquesléess doivenefre la principale con-
tion had to be the pedagogical requirements of the eralidh pour dferminer le niveau de service
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students. In this respect, consideration had to be  refyaistégard, il faut tenir compte du nombre
given to the minimum number of students neces- minimaleds rcessaire pour dispenser un
sary to deliver appropriate educational instruction  enseignememuatet il incombait aux appe-
and the appellants had the onus of establishing the  lam&blif le nombre minimal dléves requis
minimum number which would be appropriate  sur le pladagogique. e si le nombre
pedagogically. While fewer students might be eléles requis pour mettre sur pied un programme
required to establish a minority language program  dans la langue de la enoenitaitetre inErieur
than a majority language program, the considera-  au nombre requis dans le cas d’'un programme dans
tions would otherwise be the same. McQuaid J.A.  la langue de la majestautres con®ditions
concluded that there was no evidence, except that  seraient par ailleusnes.me juge McQuaid
of the Minister, which addressed the pedagogical estima teaXception de celle fournie par le
considerations. In this connection, the Minister had ~ ministre, aucune preuve ne concernait les consid”
stated that it would be difficult to meet all the chil-  ratiored@jogiquesA cet égard, le ministre a
dren’s pedagogical needs including music, physi- eclaé qu'il serait difficile de @pondrea’tous les
cal education, library and resource with less than  bes@dagwgiques des enfants, notamment en
100 students. McQuaid J.A. held that since the  musigescdtion physique, bibliotlque et
right to minority language education carried with it ~ autres ressources, si le nhombeédesetait
the right to educational instruction roughly eénEura 100. Le juge McQuaidedlare quétant
equivalent to that offered to the majority, creating  dogoé le droia I'enseignement dans la langue
an educational system for the minority that is de la miaaitiporte le droia un enseignement
inferior to that being delivered to the majority  sensibleneepiivalenta celui offerta’ la majorit,
would be inconsistent with the purposes of s. 23.  datash pour la minort'd’'un systme déduca-
tion de quali¢” inférieurea celui offerta’ la majori€&
serait incompatible avec I'objet de l'art. 23.

McQuaid J.A. stated that when the number that Le juge McQuaid dit que, lorsque le nombre qui?3
would warrant instruction is determined, consider- justifierait la prestation de I'enseignement est
ation then turned to the facilities required to etatmir€, il faut ensuite examiner letablisse-
receive the instruction. In this connection, he held  ments qui sont requis pour recevoir cet enseigne-
that considerations might have to be given to the  mfere sujet, il conclut qu'il faut tenir compte
quality of the program of existing minority lan- de la gualdu programme destdblissements
guage educational facilities, the availability of d’enseignement de la na@nlimguistique exis-
physical space, the location of the existing facility,  tants, de I'espace physique disponible, de I'empla-
and whether transportation would be an impedi- cemenethibliSsement existant et de la question
ment which might effectively deprive the children  de savoir si le transport pourrait constituer un
of the right to minority language education. obstacle qui priverait effectivement les enfants de

leur droit de s’instruire dans la langue de la mino-
rite.

McQuaid J.A. recognized that while it was Le juge McQuaid reconmague, néme s'il est 24
important for children of both the majority and  important que les enfants de la majbrité la
minority to have the opportunity to be educated in ~ mipo®iént la possibii” de s'instruire dans
their respective communities, the evidence demon-  leurs comnegnauwEspectives, la preuve
strated that children in the province had to be emdhtre que des enfants de la province doivent
transported from their communities to facilities etre transpoes$ de leur communaé desetablis-
located in other communities and equipped to pro-  sementgssitlans d'autres communesit et
vide an appropriate education system. He agreeequipés pour dispenser un enseignement appopri’
with the Minister that where the numbers warrant, Il convient avec le ministre que, lorsque le nombre
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the instruction may be received in a minority lan-  le justifie, I'enseignementepeutispens dans
guage educational facility located outside the area, etafbliSsement d’enseignement de la mieorit’
provided such facility was “reasonably accessible”  linguistiquee sit’extérieur de la &gion, a la

and offered a program of instruction which was  condition qu’uretablissement soit «raisonna-

pedagogically appropriate. He found that the word  blement accessible» et offre un programme d’en-

“facilities” as used in s. 23 had a broad meaning  seignemedagogiqguement adapt’ll conclut

and was not restricted to physical structures like  que le mtabkSsementsa l'art. 23 a un sens

classrooms or schools but would also include large et ne se limite pas aux installations physiques

buses to provide transportation. telles les salles de classe ecoles, ' mais com-
prendrait aussi les autobus servantassurer le
transport scolaire.

In conclusion, McQuaid J.A. noted that the Min- En conclusion, le juge McQuaid note que le
ister was justified, with the numbers before him  minigti@t justifié, vu les chiffres qui luétaient
and the failure of a pilot project in French first lan-  soumisexth&c deux ans auparavant d’'un projet
guage instruction for grades one to three two years  pilote d’enseignementoaisffangue prerare
previously, in giving priority to the pedagogical pour des classes deqrediniroisEme anné, de
considerations and in deciding that the best donner la priamit’considrations pdagogigques
instruction could be provided &coleEvangline, et de dCider que le meilleur enseignement serait
a truly homogenous school. McQuaid J.A. granted  dispar¥®coleEvangline, uneetole vraiment
the appeal and dismissed the cross-appeal. Given  lamaoge juge McQuaid a fait drait I"appel
that the requirements at the lower end of the slid- et aerémipel incident. Vu que les exigences
ing scale were arising for the first time and that lit- ewarés au bas deethelle variablestaient invo-
igation might have been unavoidable, he held that eeguour la prerare fois et que le litigetait
the parties were responsible for their own costs at  @etiEvitable, il a statei'que les parties paie-

trial and on appeal. raient leurs propres frais en meninstance et en
appel.

IV. Analysis IV. Analyse

A. The Remedial Purpose of Section 23 A. Le caractere réparateur de |'art. 23

Section 23 imposes a constitutional duty on the L'article 23 imposea’la province I'obligation
province to provide official minority language  constitutionnelle de fournir un enseignement dans
education to children of s. 23 parents where the la langue de la miofitdielle aux enfants des
numbers warrant. IMahe, supra, at pp. 362 and  parents @sspar I'art. 23 lorsque le nombre le jus-
364, this Court affirmed that language rights can-  tifie. Dansekdvidhe, précité, aux pp. 362 et
not be separated from a concern for the culture 364, notre Cour aeaffiimnles droits linguis-
associated with the language and that s. 23 was tiques sont indissociables daswipationa’
designed to correct, on a national scale, the histori-egafd de la cultureehicuie par la langue et que
cally progressive erosion of official language I'art. 23 viseen€dier, a I'echelle nationalea "
groups and to give effect to the equal partnership ero$ion historique progressive de groupes de lan-
of the two official language groups in the context  gue officiella &ire des deux groupes linguis-
of education; se®eference re Public Schools Act  tiques officiels des partenairesgdux dans le
(Man.), supra, at p. 849. Section 23 therefore man-  domaineathitation; voir aussi IRenvoi relatif
dates that provincial governments do whatever i la Loi sur les écoles publiques (Man.), précité, a

la p. 849 L article 23 prescrit donc que les gouver-
nements provinciaux doivent faire ce qui est prati-
guement faisable pour maintenir et promouvoir
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practically possible to preserve and promote [linstruction dans la langue de la eninvorit”
minority language education; sttahe, at p. 367. Mahe, a la p. 367.

As this Court recently observediRv. Beaulac, Comme notre Cour I'aecemment fait remar- 27

[1999] 1 S.C.R. 768, at para. 24, the fact that con-  quer danstIRriC. Beaulac, [1999] 1 R.S.C.
stitutional language rights resulted from a political 768, au par. 24, le fait que les droits linguistiques
compromise is not unique to language rights and  constitutionmasulEnt d’'un compromis poli-

does not affect their scope. Like other provisions  tique n’est pas uneecstapié attaoké unique-

of the Charter, s. 23 has a remedial aspect; see  naenes droits et ce fait n'a aucune incidence
Mahe, supra, at p. 364. It is therefore important to  sur leur @ertComme d’autres dispositions de la
understand the historical and social context of th&€harte, I'art. 23 a un caraete Eparateur; voir
situation to be redressed, including the reasonMahe, précit, a la p. 364. Il est donc important de

why the system of education was not responsive to  comprendre le contexte historique et social de la
the actual needs of the official language minority  situatowgotriger, notamment les raisons pour

in 1982 and why it may still not be responsive  lesquelles l@msystdEducation neapondait pas
today. It is clearly necessary to take into account  aux beseats de la minori’linguistique offi-

the importance of language and culture in the con-  cielle en 1982 et pourquoi élpoiydrpeutfre

text of instruction as well as the importance of  toujours pas aujourd’hui. Il faut clairement tenir
official language minority schools to the develop-  compte de l'importance de la langue et de la cul-
ment of the official language community when  ture dans le domaine de I'enseignement ainsi que
examining the actions of the government in deal- de I'importancect#es” de la minoetlinguis-

ing with the request for services in Summerside. tique officielle pouevelgppement de la com-

As this Court recently explained iBeaulac, at munawt’de langue officielle lorsque I'on examine
para. 25, “[[language rights must in all cases be les mesures prises par le gouvernement pour
interpreted purposively, in a manner consistenteporidrea’la demande de servicasSummerside.

with the preservation and development of official Comme notre Courtamment expligei'dans
language communities in Canada” (emphasis in ditaBéaulac, au par. 25, «[l]les droits linguis-
original). A purposive interpretation of s. 23 rights  tiques doivent dans tous letredntérpetés en

is based on the true purpose of redressing past fonction de leur objetpedapatible avec le
injustices and providing the official language  maintien epdhouissement des collectdgtde

minority with equal access to high quality educa- langue officielle au Canada» (sodtiga’l'ori-
tion in its own language, in circumstances where  ginal). Une ietatmn fonéde sur I'objet des
community development will be enhanced. droitevpis a l'art. 23 repose sur leervitable

objectif de cet article qui est de rediéra des
injustices pas®ss et d'assurea la minorig lin-
guistique officielle un aas €gala un enseigne-
ment de grande quaitians sa propre langue, dans
des circonstances qui favoriseront leveloppe-
ment de la communagit”

In light of the importance of this remedial pur- Compte tenu de l'importance de ce cagaet’ 28
pose, the trial judge properly began his reasons byepardteur, le juge de preené instance a com-
explaining the historical background of the official ~ meadguste titre ses motifs en reteant I'histoire
language minority in Prince Edward Island and in ~ de la mimadiitguistique officiellea’ I'lle-du-
Summerside, as had the court Reference re: PrinceEdouard eta’ Summerside, comme ['avait
School Act, supra. From this review, the trial judge  fait la cour ddReference re: School Act, précité.
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was prepared to decide whether the s. 23 rights had esAqeite analyse, le juge de preraiinstance
been infringed. efait pet a dterminer s'il y avait eu atteinte aux
droits garantis par l'art. 23.

The historical and contextual analysis is impor- L’analyse historique et contextuelle est impor-
tant for courts in determining whether a govern-  tante pour les tribunaux qui doétermniier si
ment has failed to meet its s. 23 obligations. It  un gouvernement n'a pas eeggeobligations
should also guide governmental actors in reaching  ipgmpar 'art. 23. Elle devrait aussi guider les
appropriate decisions to give effect to s. 23. In this  acteurs gouvernementaux qui prenneti-les d’
case, the Minister was of the view that it would be  sions requises pour donnerleffet23. En I'es-
more beneficial for the children to receive their ecp, le ministre a estenqu’il serait plus avanta-
instruction in a homogeneous school located at the  geux pour les enfants de recevoir leur instruction
heart of the Acadian community. Insisting on the  dans ec@e” homogne sitee au cceur de la
individual right to instruction, the Minister communawicadienne. Insistant sur le droit indi-
appeared to ignore the linguistic and cultural vidaelinstruction, le ministre semble ne pas
assimilation of the Francophone community in  avoir tenu compte de I'assimilation linguistique et
Summerside, thereby restricting the collective right  culturelle de la comneufrantophone& ‘Sum-
of the parents of the school children. The trial  merside, restreignant ainsi le droit collectif des
judge explained the position of the Minister in  parents des enfaage dColaire. Le juge de pre-
these terms (at p. 337): ené instance a expliqula position du ministre

de la margre suivanteqla p. 337):

... while he agreed a school is a considerable compoTRADCTION]. .. méme s'il reconnd’qu’une €cole est
nent of the preservation of language and culture, the elament consigfable de la @servation de la langue
location of the school, in his view, was not significant. et de la culture, 'emplacemeatdie & son avis n'a
He testified that students are moved all over the Prov- pas d'importancesdla® djue lexleves sont trans-
ince now; location is not the key, rather the program  egsogartout dans la province aujourd’hui: I'endroit

offered is the key. n’est pas leecl¢’est le programme offert qui est essen-
tiel.
The Minister did agree, however, a French language Le ministre a toutefois admisequlenedicaisea
school in Summerside would preserve the French cul- Summersiserpefait la culture et la langue ftai,

ture and language in that area. He stated he was aware ses daegjioettdl A& dit qu’il savait que certains des
that some of the students who had pre-registered did neféves qui staient peinscrits ne f&Qquentaient pas
attend lEcoleEvangline, and that the length of travel- ed6leEvangline et que la de€ du transport eetait

ling time was probably the main reason. The Minis- probablement la principale raison. [...] On a demand”
ter was asked whether he had considered options which au ministre s'il avaiteslesrgolutions qui pserve-
would most effectively maintain French culture and lan- raient le mieux la culture et la langagstrsa Sum-

guage in Summerside. He responded he did not specifi- mersidepbradu qu’il ne €fait pas attard sgEcifi-

cally deal with that; under his interpretation, he was queraece point; suivant son integiation, il €tait
required to provide education and he believed that he tenu d’offrir 'enseignement et il croyait qu’il 'avait fait
had done so to the extent necessary under the law. He dans la mesure requise par labtbadquil cher-
testified he was simply looking at making French educa- chait simplemem@ndre accessibleeliucation en

tion available, and he did not look at the impact of each céianet il n’a pas exangnles Epercussions de cha-
option on the preservation and flourishing of French cun des choix s’offfansur la peservation et 8pa-
culture. nouissement de la culture fraisge.

The Minister attached some importance to the cul-  Le ministre a &ccoe certaine importanee
tural environment provided HycoleEvangline to  I'environnement culturel que procureddleEvan-
individual students. He also pointed to the exis- elingf pour leseléves individuellement. 1l a
tence of a number of French cultural institutions in  sigralissi I'existence de plusieurs institutions
Summerside, but this was in support of the pro-  culturelles de langwaifea Summerside, mais
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position that a French language facility is unneces-  cela etayer la proposition selon laquelle un
sary to the cultural development of the minority etablissement de langue foaise etait inutile au
community. In our view, this approach is inconsis- eveloppement culturel de la commureautinori-
tent with that adopted iMahe. In fact, the exis-  taireA notre avis, cette interptation est incom-
tence of French cultural institutions in Summerside  patible avec celle qtfi adopte dans l'aef
highlights the incongruity of the absence of aMahe. En fait, I'existence d'institutions culturelles
school and cannot be used to support the argumeat Summerside fait ressortir I'incongmritie I'ab-
proposed by the Minister. The expert evidence of  seneeotfa cet endroit et ne peut pas sewvir
Ms. Angéline Martel, supported by all other wit- etayer I'argument avaec’par le ministre. Le
nesses for the appellants, indicates that the scho@moitjinage d’expert de ™ Angéline Martel,
is the single most important institution for the etayg par tous les autresmoins des appelantes,
survival of the official language minority, which is  indique quecble est l'institution la plus impor-
itself a true beneficiary under s. 23. tante pour la survie de la neifiogtiistique offi-
cielle, qui est elle-mhe un efitable Eréficiaire
en vertu de lart. 23.

The Minister has a duty to exercise his discre- Le ministre a I'obligation d’exercer son pouvoir30
tion in accordance with the dictates of tblearter;  disc@tionnaire conformmenta ce que m@voit la
seeOperation Dismantle Inc. v. The Queen, [1985]  Charte; voir Operation Dismantle Inc. c. La Reine,

1 S.C.R. 441;3aight Communications Inc. v.  [1985] 1 R.C.S. 4419aight Communications Inc.
Davidson, [1989] 1 S.C.R. 1038. In reaching his c. Davidson, [1989] 1 R.C.S. 1038. Lorsqu'il a pris
decision, the Minister failed to give proper weight  saision, le ministre n'a pas accerdhe impor-
to the promotion and preservation of minority lan-  tance suffisadepromotion ea la pgservation
guage culture and to the role of the French Lan- de la culture de la milmgistique et auoté
guage Board in balancing the pedagogical and cul-  de la commission de langaeséram, soupesant
tural considerations. This was essential to giving les cerdidhs d'ordre @dagogique et culturel.
full regard to the remedial purpose of the right. ethif essentiel de tenir pleinement compte du
The approach adopted by the Minister therefore  camadafparateur du droit. La ethode adoge
increased the probability that his decision would  par le ministre a donc aggleemiSques que sa
fail to satisfy constitutional review by the courts. eciion ne puissessistera’ une €vision constitu-
tionnelle par les tribunaux.

B. The Notion of Equality B. La notion d'égalite

As discussed above, the object of s. 23 is reme- Comme nous 'avons dit, I'art. 23 a un caeaet’ 31
dial. It is not meant to reinforce tisatus quo by  réparateur. Il n'a pas pour objet de renforcer le
adopting a formal vision of equality that would  statu quo par I'adoption d’une conception formelle
focus on treating the majority and minority official ~ dedali# qui viserait principalemerat traiter de
language groups alike; sééahe, supra, at p. 378.  la mfme fa&on les groupes majoritaires et minori-
The use of objective standards, which assess the taires de langue offldigtie; précite, a la
needs of minority language children primarily by  p. 378. L'utilisation de normes objectives pour
reference to the pedagogical needs of majority lanevaluer les besoins des enfants de la mimdirit’
guage children, does not take into account the spe-  guistique principalemesféparce aux besoins
cial requirements of the s. 23 rights holders. The edggogiques des enfants de la maolitiguis-
Minister and the Appeal Division inappropriately  tique, ne tient pas compte des exigences particu-
emphasized the impact of three elements on equal-ereslides titulaires des droits garantis par I'art. 23.
ity between the two linguistic communities: dura-  Le ministre et la Section d’appel on¢ angast’
tion of the bus rides, size of schools and quality of  sur I'incidence deetéoients sur Egalig entre
education. Section 23 is premised on the fact that les deux commsidimgiistiques: la deg des
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substantive equality requires that official language  trajets en autobus, la taiedlies ét la quaét”
minorities be treated differently, if necessary, de I'enseignement. L'article 23 repose sev la pr’
according to their particular circumstances and misse @galig réelle exige que les minaes”
needs, in order to provide them with a standard of  de langue officielle soiezggrditEremment, si
education equivalent to that of the official lan- eceSsaire, suivant leur situation et leurs besoins
guage majority. Before examining this issue in  particuliers, afin de leur assurer un nigdau d’”
more detail, however, it is important to deal briefly  catamuivalenta’ celui de la majort’de langue
with the “numbers warrant” analysis which was  officielle. Avant d’approfondir cette question, il est
discussed in both the trial and appeal divisions. toutefois important d’examineverbent la
«justification par le nombre» dont ile#&” question
en premére instance et en appel.

C. The Determination of Numbers Under Section C. La détermination du nombre en vertu de
23 I'art. 23

The province has a duty to provide official La province a I'obligation d’assurer I'enseigne-
minority language instruction where the numbers  ment dans la langue de la enimmitistique
warrant. As Dickson C.J. pointed out Mahe,  officielle lorsque le nombre le justifie. Comme le
supra, the “sliding scale” approach to s. 23 means  juge en chef Dickson I'a sodkgisMahe, pré-
that the numbers standard will have to be worked e, ¢& n€thode du «criife variable» applig€ a
out by examining the particular facts of each case  Il'art. 23 signifie que la normeriquendevra
that comes before the courts. The relevant numbestre pecige par I'examen des faits propres °
is the number who will potentially take advantage  chaque situation qui est soumise aux tribunaux. Le
of the service, which can be roughly estimated as  nombre pertinent est le nombre de personnes qui se
being somewhere between the known demand andevapdront eventuellement du service, c'est-
the total number of persons who could potentially  dire un nombre se situant approximativement entre
take advantage of the service; 84ghe, at p. 384.  la demande connue et le nombre total de personnes
Lamer C.J. defined the number Reference re  qui pourraienteventuellement se @valoir du ser-

Public Schools Act (Man.) in this way, at p. 850:  vice; voMahe, a la p. 384. Dans IRenvoi relatif

“the number of persons who can eventually bealaLoi sur les écoles publiques (Man.), precité, le

expected to take advantage of a given programme  juge en chef Lamefink c@” chiffre de la

or facility”. maniére suivantea la p. 850: «le nombre de per-
sonnes qui se pvaudront finalement du pro-
gramme ou de éfablissement envisag».

The Appeal Division erred in adopting a differ- La Section d'appel a commis une erreur en
ent and more restrictive standard. Instead of con-  adoptant une norererddfplus restrictive. Au
sidering the demographic data to assess potential  lieu d’examiner lesedaimographiques pour
demand, McQuaid J.A. focussed solely on actuatvalier la demandevéntuelle, le juge McQuaid
demand (at p. 350): s’est attacbhhiquement la demandeeglle @ la

p. 350):

The survey conducted by the respondents, which is therRADJCTION] Le sondage effectupar les intim§, qui

best evidence of potential demand for the instruction, constitue la meilleure preuve de la dareandslé,

revealed that 49 children in grades one to six would take evélér'que 49 enfants des classes de prEMR

advantage of instruction in the French language in the emianeé se prvaudraient de I'enseignement en

Summerside area in the 1996-97 school year, with the cdimmlans laagion de Summerside au cours de I'an-

addition of 15 over the next two years. eenScolaire 1996-1997, auxquels s’ajouteront 15 autres
enfants sur unegpiode de deux ans.
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The trial judge had found, based on current enrol-  Le juge de gneiimistance avait conclu, se fon-
ment of s. 23 children aged 6 to 11, as well as  dant sur l'inscription actuelle d’eagés "G
demographic projections for children up to 5 years 11 amssvislr l'art. 23 et sur les projections
of age in the area, that the relevant number of chil-ematjraphiques pour les enfants de 5 ans et moins
dren who could potentially take advantage of  dansetgon, que le nombre pertinent d’enfants
French language education was 306. This was a  qui pouresientuellement se @valoir de I'en-
projection covering a ten-year period. In this case, seignement exifdtait de 306. Cette projec-
the appropriate estimate of the potential number of  tion couvrait emedp de dix ans. En I'espé,
students who might attend the facility in any given  le nomdwenfuel de€leves qui pourraient dF
year is 155, the uncontested number projected by  quergabliSsement chaque a® doit €tre
the expert witness, Ms. Arfihe Martel. There-  estied 155, le chiffre dormpar le émoin expert,
fore, according to the approach advocated in MeMngéline Martel, qui n'a pagt contest’
Mahe, the relevant number would be between 49  Par empresit, suivant la ethode peconi€e
and 155. The trial judge also attached some impor-  danstlMatie, il semblerait que le hombre per-
tance to the experience of parents in Charlottetown  tinent se situerait entre 49 et 155. Le juge de pre-
where projected numbers were surpassed once theere nistance a aussi accendiie certaine impor-
educational facility was in place. He compared the  taacd’expérience ecue par des parents
population of each locality and inferred that the  Charlottetown, les chiffres pevus ont eté
same response could be expected. This was not arpasds apes la ceation de KEtablissement d’en-
unreasonable inference. We agree with the appel- seignement. Il a edepapulation de chacune
lants that there was sufficient evidence to support  des lesa&itén aetuit qu'on pouvait s’attendre
this inference, especially because no evidence was la néme Eaction. Cette conclusion etdit pas
presented to rebut it. eddisonnable. Nous convenons avec les appe-
lantes que la preuvetdit suffisante pour justifier
cette conclusion, vu en particulier qu'aucelé-"
ment de preuve n'att produit pour laafuter.

Although the plaintiffs must establish their Meme si les demandeurs doivestablir leurs 34
rights under s. 23, including the sufficiency of  droits en vertu de l'art. 23, y compris la justifica-
numbers, it is not possible for minority right hold-  tion par le nombre, il n'est pas possible pour les
ers to obtain more accurate and complete informa- titulaires d'un droit de midwiitfenir des ren-
tion with regard to enrolment projections than  seignements plkrEspet plus complets sur les
what was made available here, nor is it reasonable evigiohs d’inscriptions que ceux gsen¢s en
to impose more on them. The province has the &esppas plus qu’il n’est raisonnable de leur en
duty to actively promote educational services in  demander plus. La province a I'obligation de pro-
the minority language and to assist in determining  mouvoir activement des sedioadifs dans la
potential demand. This duty is in effect enshrined langue de la neingtrit’aidera” déterminer la
in the School Act at s. 7(1)(b) and recognized in  demareleerituelle. Cette obligation est en fait
Reference re Public Schools Act (Man.), supra, at  inclusea I'al. 7(1)b) de laSchool Act et a€té
pp. 862-63. The province cannot avoid its constitu-  reconnue p&erteoi relatif a la Loi sur les
tional duty by citing insufficient proof of numbers, écoles publiques (Man.), précité, aux pp. 862 et
especially if it is not prepared to conduct its own  863. La province ne peut pas se soass@ire
studies or to obtain and present other evidence of  obligation constitutionnelle en invoquant une
known and potential demand. preuve muimle insuffisante, surtout si elle n'est

pas petea faire ses propresttides na'recueillir et
présenter d’autreseléments de preuve sur la
demande connue ewéntuelle.
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D. The Determination of What the Numbers War-  D. La détermination de ce que justifie le nombre
rant Under Section 23 en vertu de I'art. 23

In fact, there was never any issue as to the exis- En fait, on n'a jamais contest’existence d’'un
tence of a sufficient number of qualified students  nombre suffiseiévéd’s €pondant aux condi-
to justify instruction in the minority language. Itis  tions pour justifier 'enseignement dans la langue
important to emphasize that the threshold number  de la n@ndrgst important de souligner que le
of “fifteen section 23 children over two consecu-  seuil d’au maiRaqUCTION] «quinze enfants de
tive grade levels, who can reasonably be assem-  deux niveauxcobtifssqui sont viss par l'ar-
bled for the purposes of providing French language  ticle 23 et qui peweteat raisonnablement
instruction”, in s. 6.01(f) of the Regulations, was regemipux fins de recevoir leur enseignement
met in this case and that the Board complied with  encéian, conforrament a Il'al. 6.01f) du
the requirements of s. 6.08 in evaluating the need egldient, aett respe@ en l'espcte et que la
for local classes. Commission s’est confeemaux exigences de

l'art. 6.08 dans Evaluation des besoins en classes
locales.

The trial judge, at p. 343, found that the Minis- Le juge de prengife instance concluta la
ter's decision to deny local instruction was not  p. 343, que le refus par le ministre d’'un enseigne-
dependent on numbers but exclusively on the ment localeseltait pas du nombre ekves,
availability of space atEcole Evangline. The  mais reposait exclusivement sur I'espace disponi-
number of qualified students is nevertheless rele- dld'e€cole Evangline. Le nombre @leves
vant because the applicants were requesting a local  admissiblesaestams pertinent parce que les
educational facility. There is no mention of the  demandeurs sollicitaieatalsissement d’ensei-
required number of qualified students with regard  gnement local. Aucune mention n’est faite dans la
to facilities in describing the powers of the French  description des pouvoirs de la commission de lan-
Language Board. However, the parties seem to  guedisa du nombre requis eleves admis-
have tacitly accepted that the Board could request  sibles en ce qui a tetialslisséments. Les par-
the approval of the Minister for a school, or facil- ties semblent toutefois avoir implicitement
ity. This is consistent with the wording of the  reconnu que la commission pouvait demander 'ap-
School Act generally (ss. 49(c) and (f), 112(2), probation du ministre pouregn& ‘ou pour un
128(1)(b) and (2)) and with the decisionNtahe,  établissement. Cela concorde avec le lidgihé-
supra, with regard to the right of the minority  ral de $&hool Act (al. 49c) et f), par. 112(2),
community to manage and control instruction and  al. 128(1)b) et par. 128(2)) et avecMale;
facilities in the minority language. @citt, euegard au droit de la communauin-
guistigue minoritaire deegér et de condtér I'en-
seignement et lestablissements dans la langue de
la minorit.

The Regulations add little to the description of Le Réglement n'ajoute pas grand-chesk des-
the role of the Board on this point. Section 6.11  criptionadel de la commissioa ceteégard. L'ar-
simply indicates that the Minister possesses the ticle 6 AdoprSimplement que seul le ministre
sole discretion to designate a school as a French  estd&abiiSigner unecole fracaise, compte
school, having regard to the number of students, tenu du normddeet; du nombre de niveaux et
the number of grade levels and the reasonable du regroupement raisonnatleveleglans un
assembly of the students in one location. No crite-  endroit. égleRient ne prescrit aucun erg’
ria are set out in the Regulations to govern theegissant I'exercice de ce pouvoir desimhnaire.
exercise of this discretion.
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Mahe explains that the numbers warrant provi-
sion requires that two factors be considered in

L'arret Mahe explique que la justification par le 38

nombre requiert 'examen de deux facteurs pour

determining the demands of s. 23. First, it requires eterthiner les exigences de I'art. 23. Tout d’abord,

a determination of the appropriate services, in ped-
agogical terms, for the number of students
involved. Then it requires an examination of the
costs of the contemplated service. In addressing

il faterdiiner les services appragsj sur le
pladagogique, pour le nombreetives en
cause. Il faut ensuite examineutieslicservice
eravisAgur le premier facteur, les exigences

the first concern, pedagogical requirements, it is edggjogiques, il est important de coesal” la

important to consider the value of linguistic minor-

ity education as part of the determination of the
services appropriate for the number of students.
The pedagogical requirements established to
address the needs of the majority language

valeur de l'enseignement dans la langue de la

mirodbmme urelément de la efermination
des services apprpptif le nombre dléves.
On ne peut pas se servir des exiggages p’
gigtabliés pour epondre aux besoins des

students cannot be used to trump cultural and lineleve's de la majoet’linguistique pour mettre en
guistic concerns appropriate for the minority echec les cons@tations culturelles et linguistiques

language students.

The Appeal Division endorsed the Minister's
reasoning and stated that the cultural benefits that
flow from having a French school in the commu-
nity should not be allowed to supersede the disad-
vantages of what the Minister considered to be an
inferior education. In our view, DesRoches J. more
appropriately weighed the pedagogical needs fac-
tor and the cultural and linguistic advantages of
having a local school in the context of the minor-
ity. He found that under the purposive approach to
s. 23, a local education was justified. Despite the
Minister’'s testimony that small schools generally
have more difficulty meeting all curriculum

requirements, we note that there was no evidence

that pedagogical concerns could not be met, or that
a small school would mean an education that is
substandard. It was not shown that the Board
would not be able to meet these requirements in
the instant case. The only minimum numbers
required by the province under the Regulations

applicables al&vés de la minostlinguistique.

La Section d’appel a approené raisonnement 39

du ministre et a dit qu'il ne fallait pas permettre

que les avantages culturebcquiatit de la g

sence duole fragaise dans la communaut’
'emportent sur les émienmts’ de ce que le
ministre cereditie un enseignement de qualit”

erimffe.A notre avis, le juge DesRoches a cor-

rectement solpedesoinsqguagogiques et les
avantages culturels et linguistiques dselecer”
derwe’ locale dans le cas de la miraril”a
conclu que, suivant l|'ettdipn” fonéde sur
I'objet de I'art. 23, un enseignemerataicflis-

&fi" Malge le Bmoignage du ministre selon

lequel les petites ont enegle grérale plus

de di&iaupondrea’ toutes les exigences du
programratudds, nous soulignons que rien

dans la preuve ne permettait de conclure que les
ceraidhs pdagogiques ne pourraient "
reg@scbu qu’une petitecdle serait synonyme
d’enseignemenieimfa la norme. Il n'a pasté

were met, those dealing with French language emaité que la commission ne serait pas en

instruction (s. 6.01(f)). The logical inference is that
these numbers are sufficient to meet the provincial

pedagogical standards. The Regulations set out no

minimum requirements for facilities. This suggests
that it is for the Board to determine suffi-

mesure de satisfaies exigences en I'ege.

Le seul nombre minimal requis par la province en
vertu eglerReént aef resped; savoir I'al.

6.01f) concernant I'enseignement eaisfraua,

conclusion logigue est que ce nombre est suffisant

pour satisfaire aux normesg8gogiques provin-
ciales. Le Rglement ne @voit aucune exigence
minimale en ce qui a trait awtablissements. Cela
semble indiquer qu’il appartierst la commission
de dsterminer le nombre suffisant en s’acquittant
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cient numbers in the exercise of its duty to provide  de son obligation de fournietaldssements
facilities (see in particular s. 128(1)(b) and (2)). (voir, en particulier, lal. 128(1)b) et le
par. 128(2)).

Instead of providing a rationale for refusing the Au lieu de motiver son refus deeer’ uneetole
creation of a school based on the reasoning of the  en se fondant sur le raisonnement de la commis-
Board, the Minister announced a minimum  sion, le ministre a aenquotl fallait un mini-
requirement of 100 students for a school to be via- mum desl#96s” pour qu’'unecole soit viable.
ble. This number was based solely on the personal  Ce chiffre reposait uniquement sriefiegp”
experience of the Minister as an educator. He testi-  personnelle du ministre en ¢ahicgi€ir. Le
fied that the provision of a full range of educa-  ministre a dit dansesoaighage qu'il est diffi-
tional services, including guidance, music, gym cile de fournir dans de patidéss ‘uneventail
and resource teaching is difficult in small schools.  complet de semthesatifs, notamment I'enca-
However, the number of students suggested by the  drement, la musique, la gymnastique et les services
Minister is unrelated to the specific circumstances  de professeurs consuleatsadilis, le nombre
and needs of the official language minority in the eléVes propas’par le ministre n’a aucun rapport
Summerside area. There was also evidence that a  avec la situation et les besoins particuliers de la
number of English language schools with less than = madiniguistique officielle dans laegion de
100 students existed in the Eastern school district, ~ Summerside. La preuve indiquait aussi qu'il exis-
but the Minister was not willing to close them or tait dans le district scolaire de I'Est de petites
to say they did not meet the department’s pedagogcoles anglaises de moins de H}vés, mais le
ical standards. Although the Minister is responsi-  ministedait disposa fermer aucune de celles-
ble for making educational policy, his discretion is  cianaffirmer qu’elles ne satisfaisaient pas aux
subordinate to th€harter. As mentioned earlier, normesgdgogiques du mingte. Bien que le
the Minister failed to give proper weight to the  ministre soit responsable etfhdration de la
effect of his decision on the promotion and preser-  politique applicable emrenatiénseignement,
vation of the minority language community in  son pouvoir dtcnnaire est assujetta la
Summerside and did not give proper recognition tcCharte. Comme nous I'avons mentioaplus haut,
the role of the French Language Board in this le ministre n'a peEguatément pesl’effet de sa
regard. @cision sur la promotion et lagsérvation de la
communaug’ linguistique minoritaire de Summer-
side et n’a pas reconnu, comme il l'aurait, dé
role de la commission de langue ftaisea cet
égard.

The second factor to be considered is the cost of Le deuxéme facteurm consi@rer est le aat"des
the contemplated services. At the hearing before  services emwidagyprovince a expligya I'au-
this Court, the province explained that costs were  dience de notre Cour, queties@&maient pas
not a consideration in the Minister’s decision. This  une cemnatibn dans la etision du ministre.
is consistent with the fact that the Minister had  Cela concorde avec le fait que le ministre a sou-
maintained at trial that the Board’s plan to provide  tenu, en prermstance, que le projet de la com-
French language instruction locally to such a small  mission d’offrir un enseignement eaisfaann
group was not pedagogically viable. The trial si petit groupdede’s né&tait pas viable sur le
judge concluded that the Minister had simply pladagjogique. Le juge de praare instance a
decided that a facility in Summerside was not a  conclu que le ministre avait tout simplement
“practical option”. This conclusion, as mentioned ecif que la aeation d'unetablissemena Sum-
earlier, was based on the availability of space at  mersid&@in’pas une TRADUCTION] «solution
EcoleEvangline (pp. 336-37). It can therefore be  pratique». Cette conclusion, comme nous l'avons
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assumed for the purpose of analysis that the secon@ja nténtione’ reposait sur le fait qu'il y avait de

factor in assessing sufficient numbersviahe, i.e.  la placea’I'ecoleEvangline (pp. 336 et 337). On

costs, is not at issue in this case. peut doesupner, aux fins de I'analyse, que le
deuxéme facteurefon& dans I'aret Mahe pour
déterminer si le nombre est suffisant, c’agtife
les caits, n'est pas en litige en I'esge.

In Mahe, the Court decided that, where numbers Dans I'argt Mahe, la Cour a stakique, lorsque 42

warrant the creation of facilities, the representa- le nombre justifieektian” d’'unetablissement,
tives of the official language community have the  lesespntants de la communawté langue offi-
right to a degree of governance of these facilities.  cielle ont drait Certain degrde direction de
This right of management and control is present etablissement. Ce droit de gestion et de con-
independent of the existence of a minority oldr'est pesent inégpendamment de I'existence
language board, which, in effect, is required at the = d’'une commission de la langue de l& minprit’
upper end of the sliding scale of rights. In the pre-  en fait, est requikextrémitt sugrieure de
sent case, where there is a French Language Boardechelle variable des droits. En l'ege, o il
it is essential to analyse the right to a facility in  existe une commission de langocaidfearnl, est
Summerside in light of the role and powers of that  essentiel d’analyser leaduoietablissemeng *
Board. Summerside en tenant compte ole €t des pou-
voirs de cette commission.

E. The Role of the French Language Board E. Lerdle de la commission de langue francaise
The essential question here is that of determin- La question essentielle en I'ese consistea 43
ing whose opinion should prevail in circumstances etedhiner I'opinion qui devrait px¥aloir dans de
such as these. Iahe, supra, at p. 372, the Court  telles circonstances. Danset&iighe, précité, a
put the question in these terms: la p. 372, la Cour a fernaulquestion de la
mangre suivante:
Furthermore, as the historical context in which s. 23 En outre, comme l'indique le contexte historique dans

was enacted suggests, minority language groups cannot lequel l'aret®&dopt, les minorigs linguistiques
always rely upon the majority to take account of all of ne peuvenepastdujours certaines que la marit”
their linguistic and cultural concerns. Such neglect is not tiendra compte de toutes éamcupations linguis-
necessarily intentional: the majority cannot be expected tiques et culturelles. Cette carence nézsisgagar’
to understand and appreciate all of the diverse ways in ment intentionnelle: on ne peut attendre deda majorit”
which educational practices may influence the language qu'elle compreeva e les diversesdans dont les
and culture of the minority. athodes d'instruction peuvent influer sur la langue et
la culture de la minomt

Where a minority language board has been estab-  Lorsqu’une commission de lannguitique
lished in furtherance of s. 23, it is up to the board, etaétablie en vue de satisfaie I'art. 23, il
as it represents the minority official language com-  revadatcommission, parce qu’elle repente la
munity, to decide what is more appropriate from a  commendatia minorg’linguistique officielle,
cultural and linguistic perspective. The principal  deidér ce qui est le plus apprapd’un point
role of the Minister is to develop institutional  de vue culturel et linguistiqueolieeprincipal du
structures and specific regulations and policies to  ministre est de mettre en place des structures insti-
deal with the unique blend of linguistic dynamics  tutionnelles et des politiquesgktments qui
that has developed in the province (for example,epondent’la dynamique linguistique particete
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seeReference re Public Schools Act (Man.), supra,  a la province (voir par exemple Renvoi relatif a
at p. 863). la Loi sur les écoles publiques (Man.), précité, a la
p. 863).

When the Minister exercises his discretion to Lorsque le ministre exerce son pouvoir discr’
refuse a proposal pursuant to the Regulations, his  tionnaire pour refuser une propositioneesonform’
discretion is limited by the remedial aspect of ment agl®&nent, ce pouvoir est restreint par le
s. 23, the specific needs of the minority language  caaddparateur de I'art. 23, les besoins parti-
community and the exclusive right of representa-  culiers de la comneuliag@istique minoritaire
tives of the minority to the management of minor- et le droit exclusif dessepidnts de la minceit”
ity language instruction and facilities. The case by  elemglenseignement et lesablissements d’en-
case approach to s. 23 issues contemplated in  seignement de laemldaritilyse cas par cas
Mahe requires that the particular context play an  de I'application de I'art. 23, qui est ervitags
important role in the court’'s analysis. In this case, d#lktahe, exige que le contexte particulier joue
as a result oReference re: School Act, supra, the  un ole important dans l'analyse du tribunal.
government took effective measures to fulfill its  En l'esp, par suite dReference re: School Act,
obligations under s. 23. It considered that the man- ecigr;”le gouvernement a pris des mesures con-
agement component of the right to minority lan- etes pour s’acquitter de ses obligations en vertu
guage facilities could best be met through the de l'art. 23. || a @gfim’la meilleure tn de
transformation of the French language Unit 5  respea#miiént gestion du draét desetablisse-
Regional Administrative Board into a provincial  ments dans la langue de la miétaiit de trans-
French language board. Regulations were adopted  formerel’Gndé la commission administrative
in February 1990 to provide an appropriate institu- egishale de langue fraaise en commission pro-
tional framework. These measures preceded the vinciale de languaisear.e RJlement aefe
release of reasons for judgment Miahe. The  pris endirier 1990 afin de pvoir un cadre insti-
appellants argue that the Regulations can reasona-  tutionnel. Ces mesureséait|arpublication
bly be interpreted to conform to s. 23. Our analysis  des motifs detlsiahe. Les appelantes font
must therefore begin with the recognition that valoir que I'on peut raisonnablementecensid”
every school board has the powers of management  quedkrRent est conforma lart. 23. Nous
that are specifically granted by the Act and Regu-  devons donc commencer notre analyse en recon-
lations. In addition, a minority language board, as  naissant que chague commission scokaite poss’

the representative of the s. 23 rights holders, will  les pouvoirs de gestion qui sontesrpregs-
have those further powers conferred by s. 23 to the  vus par la Loi eglenfient. De plus, une com-
extent appropriate under the sliding scale. mission de la langue de la enieoritant que

rep@sentant des titulaires des droitevus par
l'art. 23, posedera en outre les pouvoirs cers
par I'art. 23 conforramenta I'echelle variable.

In Mahe, at pp. 371-72, Dickson C.J. articulated Dans l'arét Mahe, aux pp. 371 et 372, le juge
two reasons why management and control are criti-  en chef Dickson a dodewX raisons pour les-
cal to the enjoyment of s. 23 rights. First, they are  quelles la gestion et lelewtnt essentiela
essential to the preservation and enhancement of  I'exercice des droits garantis par I'art. 23. Premi’
minority language education and culture. He  rement, ils sont essentiels au maiatlarvato-
stated, at p. 372, that management and control are  risation de I'instruction et de la culture de la mino-
necessary “because a variety of management issue<. Il dit, a la p. 372, que la gestion et le cofar”
in education, e.g., curricula, hiring and expendi- s@uessaires «parce que plusieurs questions de
tures, can affect linguistic and cultural concerns”.  gestion enereatl’enseignement (programmes
Second, the right to management and control etudlés, embauchage etpghses, par exemple)
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furthers the remedial goals of s. 23. Empowerment  peuvent avoir des incidences sur les domaines lin-
is essential to correct past injustices and to guaran-  guistique et culturel»eeondnt, le droia la
tee that the specific needs of the minority language  gestion et awleasart I'objectif eparateur de
community are the first consideration in any given  l'art. 23. L’habilitation est essentielle pour redres-
decision affecting language and cultural concerns.  ser les injustices @uepgssir garantir que les
besoins secifiques de la communautinguistique
minoritaire constituent la preerié considfation
dans toute @cision touchant des questions d’ordre
linguistique ou culturel.

As to the degree of management and control that Quant au degrde gestion et de coale"requis, 46

is mandated, the Court held that s. 23 rights hold-  la Cour &datules titulaires des droits garan-

ers must have control over “those aspects of educa- tis par l'art. 23 doivent avoir uslecsnir”

tion which pertain to or have an effect upon their  «les aspect®dechtion qui concernent ou qui
language and culture” (p. 375). Exhaustive specif-  touchent [leur] langue et [leur] culture» (p. 375).
ics cannot be given principally because of the slid- Il n'est pas possible de donnetailssesthaus-

ing scale of rights and the need to adapt modalities tifs principalement en raisecHdgid’ variable

to the particular circumstances of each province or  des droits et du besoin d'adapter lessaddalit”
territory. situation particuéife de chaque province ou terri-

toire.

The question posed here is whether the location La question en I'esgre est de savoir si 'empla- 47
of minority language instruction and facilities is an ~ cement é@lilissement d’enseignement dans la
aspect of education that pertains to the preserva- langue de la engsirith aspect destilcation
tion and flourishing of the linguistic minority com-  reladifla peservation e I'epanouissement de la
munity. The problem is that this issue may involve  communbnguistique minoritaire. Le proéfie
financial and pedagogical considerations that may  est que cette question peut mettre en cause des
have been adopted by the department of education  questions direanet pdagogiques qui peuvent
independently of any cultural or linguistic consid-  aveit &ciddes par le ministe de IEducation
erations. inépendamment de toute coreidtion d'ordre

culturel ou linguistique.

The key to resolving this debate is found in La solutiona ce prol#ime se trouva la p. 378 48
Mahe, supra, at p. 378, where Dickson C.J. says: de darMahe, précitt, ai le juge en chef
Dickson dit:

... the specific form of educational system provided to. . . il n’est pas atessaire que la formeegise du sys-

the minority need not be identical to that provided to theemet’déducation fournia®la minori€ soit identiquea’

majority. The different circumstances under which vari- celle desystfournia’ la majori€. Les situations dif-

ous schools find themselves, as well as the demands of arentds dans lesquelles se trouvent divezsefes, de

minority language education itself, make such a require- emengue les exigences de I'enseignement dans la lan-

ment impractical and undesirable. gue de la miaawdent une telle exigence peu pra-
tique et peu souhaitable.

Because the Minister did not think that programs  Parce qu'il pensait que les programmegslispens”
delivered by the seven small schools that had par les sept petites qui avaient entre 55 et 83
between 55 and 83 students were pedagogicallgleves nétaient pas dréfiques sur le plangalago-
beneficial, he did not recognize that by denying a  gique, le ministre n'a pas reconnu qu’en refusant
similarly sized facility to the minority language  wtablissement de taille similail@ la commu-
community in Summerside he was depriving  mBalibiguistique minoritaire de Summerside, il
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French language students of equal access to quality  privagiéess francophones d'un &segal a
education in their own language. un enseignement de eudbts leur propre
langue.

What made sense to the minority language com- Ce qui semblait logique pour la commureut”
munity and its Board did not make sense to the linguistique minoritaire et sa commissitaine I’
Minister because pedagogical needs were not pas pour le ministre parce que les bdagims p”
understood in the same way. The fact that the ped-  giqetsienit pas compris de laemeé marete.
agogical requirements of the minority need not be  Le fait qualait ‘pas acessaire deepondre aux
met in an identical way to those of the majority did  exigeneglagogiques de la minaitie la netne
not appear to be a factor in the decision of the  erangua ceux de la majoet’ne semble pas
Minister. The same is true on the evaluation of the  a@#irun facteur dans laedision du ministre.
transportation requirements. The Minister applied  Cela est vrai aussvdfubition des exigences en
a 40 to 50 minute standard with respect to travel  transport. Le ministre a applguhorme de
times, but this was an estimate of times for the a&%0 minutes de de€ de transport, mais |l
province, not segregated with regard to the age of  s’agissait éahgation de la de€ du temps de
students and not reflective of travel time in the  transport pour la province, ne tenant pas compte de
Summerside area, for which no evidence was agd deseléves et ne traduisant pas la erirdu
presented. Although these travel times may be rea-  transport daegida de Summerside, au sujet
sonable for official language minority students in  de laquelle aetdment de preuve n'até pe-
some circumstances, they could not absolutely esévime sila dwré de ces trajets peetré rai-
govern the decision in this case. sonnable pouretiages de la minomt linguis-

tique officielle dans certaines circonstances, elle ne
pouvait absolument pasegir la dcision en
I'espece.

The travel considerations should have been Les questions de transport auraiem€&de appli-
applied differently for minority language children ams difEremment dans le cas des enfants de la
for at least two reasons. First, unlike majority lan-  mimolitiguistique pour au moins deux raisons.
guage children, s. 23 children were faced with a  Resmmient, contrairement aux enfants de la
choice between a locally accessible school in the  majbnidjuistique, les enfants @s’par l'art. 23
majority language and a less accessible school in  devaient faire un choix equenfer unecole
the minority language. The decision of the Minis-  locale dans la langue de la enejofiquenter
ter fostered an environment in which many of the  enelé moins accessible dans la langue de la
s. 23 children were discouraged from attending the = maodti4” dcision du ministre edit une situa-
minority language school because of the long tion qui avait pour effet de dissuader de nombreux
travel times. A similar disincentive would not arise  enfantesigar I'art. 23 de éjuenter Ecole de
in the circumstances of the majority. Second, the la madiriguistique en raison de la éerdu
choice of travel would have an impact on the transport. Un tel facteur dissuasif n’existerait pas
assimilation of the minority language children  dans le cas des enfants de laangjetikeme-
while travel arrangements had no cultural impact  ment, le choix de transportdgnvies 4urait une
on majority language children. For the minority,  incidence sur I'assimilation des enfants de la mino-
travel arrangements were in large measure a cul- e linguistique tandis que les modesitde trans-
tural and linguistic issue; they involved not only  port n'avaient aucepercussion culturelle sur
travel times but also a consideration of distances les enfants de la endijugitistique. Pour la
because of the impact of having children sent  miapiit§'agissait en grande partie d'une ques-
outside their community and of not having an edu-  tion culturelle et linguistique; il s’agissait non seu-
cational institution within the community itself.  lement de laedudes trajets, mais aussi des dis-
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As just mentioned, travel arrangements are a possi-  tances parcourues du fait qu’il fallait envoyer les
ble method of providing services to official lan-  enfaat$extérieur de leur communautét qu'il
guage minority students, but they have to be con- n'y avait pEtabiiSsement d’enseignement au
sidered in the context of the pedagogical and cost sein de la commumduie. Comme nous
requirements which pertain to the application of  venons tout juste de le mentionner, le transport est
s. 23. un moyen possible d'assurer des services aux

enfants de la minoetlinguistique officielle, mais

il faut 'examiner dans le contexte des coesid”

tions @dagogiques et desuts’liésa I'application

de lart. 23.

In our view, the Appeal Division erred in decid- A notre avis, la Section d’appel a fait erreur er!
ing that the sliding scale approach was governed  statuant quetterda du crére variableefait
by the “reasonable accessibility” of services with- egig par I'«accessibitraisonnable» des services
out considering which services would best sans examiner quels services favoriseraient le
encourage the flourishing and preservation of the  mieegahiouissement et lags€rvation de la
French language minority; s&eferencere Public  minorité linguistique francophone; voir Renvoi
Schools Act (Man.), supra, at p. 850. It also erred relatif a la Loi sur les écoles publiques (Man.),
in accepting that the Minister could unilaterally egit, a la p. 850. Elle a aussi fait erreur en con-
decide the issue. We would instead affirm the con-  cluant que le ministre pouvait trancheraleilat
clusion of Hallett J. in the similar caselaivoiev.  ment cette question. Nous serions pludavis de
Nova Scotia (Attorney-General) (1988), 50 D.L.R.  confirmer la conclusion du juge Hallett dans une
(4th) 405 (N.S.S.C.T.D.), at p. 415, where he said: affaire similaiveie c. Nova Scotia (Attorney-
“Sending elementary school children on bus tripsGeneral) (1988), 50 D.L.R. (4th) 405 (C.S.l&-
of 30 to 45 minutes each way when it is not neces-® inkt.), d la p. 415, 0’il a dit: [TRADUCTION]
sary, is unreasonable if appropriate priorities are  «Si on tient compte des vraiesspilari€st pas
kept in mind.” The question is also, whose priori-  raisonnable de fairedaies ‘enfants deelcole
ties? Obviously, it has to be the priorities of the  primaire des trajets en autobus demelel®@"
minority community because the determination of 45 minutes dans chaque sens lorsque cela n'est pas
such priorities lies at the core of the managementecessaire.» La question est aussi, les pemidte
and control conferred on the minority language  qui? legitent qu'il doit s'agir des prioes de
rights holders and their legitimate representatives la commamainoéritaire parce que laetErmi-
by s. 23. Of course, these priorities must be deter-  nation de ceseprasitau coceuranie de la ges-
mined and exercised in light of the role of the tion et du otetcdnErés par I'art. 23 aux titu-
Minister. laires de droits linguistiques minoritairesadeurs
repesentantseitimes.Evidemment, ces priogs
doiventétre dtermirées et exeess en fonction du
role du ministre.

F. The Role of the Minister F. Le role du ministre

This is not to say that the Minister’s role is not Cela ne veut pas dire que lela”du ministre 52
important. InMahe, supra, Dickson C.J. accepted, n'est pas important. Danset'dehe, précité, le

at p. 393, that “the government should have the juge en chef Dickson a readanp, 393, que
widest possible discretion in selecting the institu-  «le gouvernement devrait disposer du pouvoir dis-
tional means by which its s. 23 obligations are to etionnaire le plus vaste possible dans le choix

be met”. This discretion is however subject to the  des moyens institutionnels dont il usera pour rem-
positive obligation on government to alter or  plir ses obligations en vertu de I'art. 23». Ce pou-
develop “major institutional structures” to effec-  voir dettshnaire est toutefois assujetil’obli-
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tively ensure the provision of minority language  gation positive du gouvernement de changer ou de
instruction and facilities and parental control on eesr'd’«importantes structures institutionnelles»
the scale warranted by the relevant number of chil-  afin d’assurer la prestation de I'enseignement dans
dren of the minority (se&lahe, at p. 365). la langue de la mineritt le contle parental sui-
vant I'échelle justifée par le nombre pertinent
d’enfants de la minomt(voir Mahe, & la p. 365).

The province has a legitimate interest in the La province a un imfét leégitime dans le con-
content and qualitative standards of educational tenu et les normes qualitatives des programmes
programs for the official language communities  d’enseignement pour les comesidauingues
and it can impose appropriate programs in so far as  officielles, et elle peut imposer des programmes
they do not interfere with the legitimate linguistic ~ dans la mesureeox-ci n'affectent pas decian
and cultural concerns of the minority. School size, egative les @occupations linguistiques et cultu-
facilities, transportation and assembly of students  radigisifies de la minoigt” La taille de®coles,
can be regulated, but all have an effect on language etkdslissements, le transport et les regroupe-
and culture and must be regulated with regard to  mealswd's peuverdgtfe Eglemergs, mais tous
the specific circumstances of the minority and the  aésiénts influent sur la langue et la culture et
purposes of s. 23. doivertré Eglements en tenant compte de la

situation particukte de la minoré’et de I'objet de
lart. 23.

Section 23(3¥) speaks of “wherever in the L'alinea 23(3%) dit «partout dans la province»,
province”, meaning that the calculation of the rele-  ce qui signifie que les calculs pertinents ne se limi-
vant numbers is not restricted to the existing tent pas aux subdivisions scolaires existantes.
school boundaries. That the numbers warrant test  L'application darecritingrique sur une base
should be applied on a local basis was first dis-  locaddé eexamiee pour la prerere fois dans
cussed inReference re Education Act of Ontario  I'arrét Reference re Education Act of Ontario and
and Minority Language Education Rights (1984), Minority Language Education Rights (1984), 10
10 D.L.R. (4th) 491 (Ont. C.A.), at pp. 521-22, and  D.L.R. (4th) 491 (C.A. Ont.), aux pp. 521 et 522,
approved irMahe, at p. 386. When a minority lan-  appreudans l'aret Mahe, a la p. 386. Lors-
guage board has been established, the definition of  qu'une commission linguistique minoEtgire a -
the area is subject to the minority’s exclusive pow-etablie, la éfinition de la €gion est assujettie aux
ers of management and control over minority lan-  pouvoirs exclusifs de gestion et adecdatta
guage instruction and facilities, subject to objec- miegostir I'enseignement et letablissements
tive provincial norms and guidelines that are de la mieolfitiguistique, sous eserve des
consistent with s. 23. Otherwise, the remedial and  normes et directives provinciales objectives com-
protective potential of s. 23 would be greatly patibles avec I'art. 23. Sans cela, lereaggz-
impaired. As noted above, a number of complex  rateur et protecteur de I'art. 23 serait grandement
and subtle factors go into the equation beyond  affaibli. Comme nous I'avonsesjgoal’haut,
counting the number of students and measuring  divers facteurs complexes et subtils entrent en
travel distances to other schools. The representa- ligne de compte en dehors du calcul du nombre
tives of the majority cannot be expected to fully eléies et de &Valuation de la de€ du transport
appreciate the ramifications and consequences of  vers d'astikes.” On ne peut pas s’attendree’
the choices made by the minority in this regard. gue leeseptants de la majarittomprennent

totalement les ramifications et les cegaénces
des choix faits par la minoetd cetegard.

In the present case, the French Language Board En I'espgece, la commission de langue ftaise
had the obligation, pursuant to s. 6.07 of the Regu-  al'obligation, en vertu de I'art. 6.8gldmBit,
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lations, to offer French language instruction where
numbers warrant and, pursuant to s. 128(2) of the
Act, to determine the location of the required clas-
ses or facilities, subject to the approval of the Min-
ister. The Minister accepted that, according to the
Regulations and s. 23 factors, numbers warranted
instruction, but objected to it being offered in
Summerside. The Minister’s decision is unconsti-
tutional because the offer of classes or a facility
came within the exclusive right of management of
the minority and met with all provincial and con-
stitutional requirements. The Minister’'s discretion
was limited to verifying whether the Board had
met provincial requirements. There were no peda-

de dispenser I'enseignement oaiis fear, le
nombre le justifie et, cenfennau par. 128(2)
de la Loietlerahiner 'emplacement des classes
etablissements requis, soesefve de I'appro-
bation du ministre. Ce dernier a reconnu que, sui-
vantelfeRent et les facteursnun€rés a
l'art. 23, le nombre d’enfants justifiait la prestation
de I'enseignement, mais s'est ameogU’il soit
dispensSummerside. Laedision du ministre
est inconstitutionnelle parce que l'offre de classes
ou detablissement relevait du pouvoir exclusif
de gestion de la nanafrisatisfaisai toutes les
exigences provinciales et constitutionnelles. Le
pouvoir edisafiaire du ministre se limitad °

gogical or financial parameters that were not met erifier si la commission avait satisfait aux exi-

by the Board. Indeed, the Minister confirmed on

gences provinciales. Il n'y avait aucureparam’

the appeal as he had throughout the litigation thatedagbgique ou financier auquel n'avait pas satis-

there were no financial impediments. The Minister

had no power to impose his own criteria as a sub-
stitute. Nor could the Minister substitute his deci-

sion for that of the Board simply because he was of
the view that the decision of the Board was not a
good one.

fait la commission. En fait, le ministre a eonfirm”
lors de I'appel, comme il I'a fait tout au long du
litige, qu’il n'y avait aucun obstacle d’ordre finan-
cier. Le minigtaitnpas habilé’a imposer ses
propresesien remplacement. Il ne pouvait pas

non plus substituer secidiona celle de la com-

mission simplement parce qu’il ne pensait pas
gu’elle avait pris une bonneadision.

G. The Requirement for Local Facilities

The duty to promote French language and cul-
ture in Prince Edward Island cannot mean that the
government can impose the concentration of all
minority language students in one predominantly
French region. Both a textual and purposive analy-
sis of s. 23(3) of th€harter indicate that when the
numbers of s. 23 children in a specific area warrant
the provision of minority language instruction, that
instruction should take place in facilities located in
the community where those children reside. Sec-
tion 23(3)@) states that the right to minority lan-
guage instruction applies “wherever in the prov-
ince” (emphasis added) the number of children is
sufficient to warrant such instruction. The words
“wherever in the province” link the right to

G. Le besoin d' établissements locaux

L'obligation de promouvoir la langue et la cul->%
turedisesa’ I'lle-du-PrinceEdouard ne peut
pas signifier que le gouvernement peut imposer la
concentration de toelgves de la minotlin-
guistique dans une egigde €ssentiellement
francophone. Il ressort d'une analyse textuelle et
doerglir I'objet du par. 23(3) de Gharte que,
lorsque le nombre d’enfartspas 1'art. 23 dans
uegian donee justifie la prestation de I'ensei-
gnement dans la langue de la ntuabetisei-
gnement devedie dispers’dans unetablisse-
mentesifahs la communaut@l résident ces
enfants. bal®8(33) porte que le droia I'ins-
truction dans la langue de la mist@iérce
«partout dans la province» (nous soulignofes) o°

instruction to the geographic place where the con-
ditions for the exercise of that right are present. As
noted inReferencere: School Act, supra, at p. 516,
the term “wherever in the province” when con-
strued in relation to the numbers warrant test “will
limit a particular area within the province in which

nombre des enfants est suffisant pour justifier la
prestation de cette instruction. Les mots «partout

dans la province» lient le draitl'instruction a

I'endroffogfaphique w ‘existent les conditions
permettant I'exercice de ce droit. Comme on l'a
fait remarquer dRafirence re; School Act, pré-
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minority language education will have to be ecd'la p. 516, lorsqu'ils sont integtés en cor-

provided”. €lation avec la justification par le nombre, les
termes «partout dans la provinCesRADUCTION]
«délimiteront une egion dans la provinceud’en-
seignement dans la langue de la mirgouigvra
étre dispersss.

Some have expressed concern that geographical D’aucuns font valoir que les limiteseggra-
boundaries are difficult to define, that they may  phiques sont diffieilesfinir, qu’elles peuvent
change and that educational authorities should not  changer et qu’on ne devrait pas restreindre la capa-
be restricted in their ability to define the area for e d#&s autoré$ scolaires deefihir la région ai'il
the reasonable assembly of students. It is argued est raisonnable de regroupléreles On a
that even minority language boards should be free egadlque neine les commissions de la minerit
to make decisions in this regard without the fear  linguistique devrateaetlibres de prendre des
that any local community will require the opening ecisionsa cetegard sans craindre qu’'une commu-
of a school. This Court has recognized the diver- enbdéale exigera I'ouverture d’'ureedle. Notre
sity of circumstances and avoided adopting rigid  Cour a reconnu la divdesitcirconstances et a
formulae to govern these issues. The determinatioavité d’adopter une formule rigide powggier ces
of the appropriate area for the provision of minor-  questions.eb@dm” @l seront assees la presta-
ity language instruction and facilities is something  tion de I'enseignement e¢dtoor détablisse-
that has to be decided in each case with due con-  ments dans la langue de la doitétig dter-
sideration to the numbers involved as well as all of emidans chaque cas en tenamneit compte
the important factors specific to the case. It is how-  du nombre d’enfants en cause ainsi que des fac-
ever important to note that the s. 23 standard is not  teurs importatifiggEsa chaque cas. Il est
neutral but favours community development. This  toutefois important de signaler que la nerme pr’
is why Dickson C.J. stated iMahe, supra, at vuea l'art. 23 n’est pas neutre, mais favorise le
p. 386: “In some instances it may be necessary toeveldppement de la communautC’est pourquoi
provide transportation for students, or perhaps to le juge en chef Dickson dit datdae, pré-
provide boarding, in order to meet the require- e,d@tla p. 386: «Dans certains cas, il powtae "
ments of s. 23" (emphasis added). Another impor- ecessaire d'assurer le transport adéveés, ou
tant consideration is that s. 23 was intended in part  gteetevoir des pensionnats, pougpondre
to protect the minority against the effect of mea-  aux exigences de l'art. 23» (nous soulignons). Une
sures adopted to suit the needs of the majority. Itis  autre epasali importante est que l'art. 23
therefore clear that minority language parents aneétait destie en partiea progger la minori¢”contre
their representatives are in the best position to  I'effet des mesuresesiqmur epondre aux
identify local needs when it comes to defining the  besoins de la reajbrést donevident que les
relevant areas. This decision will bring into play  parents de la ménbiniguistique et leurs regr”
complex historical, social and geographical fac- sentants sont les mies placf identifier les
tors. besoins locaux lorsqu'il s'agit deefdiir les

régions pertinentes. CetteasSion fera intervenir
des facteurs historiques, sociaux ebgraphiques
complexes.

This does not mean that in a special situation a Cela ne signifie pas que, dans une situation don-
s. 23 right holder could not challenge the decision ee,rié titulaire des droits garantis par I'art. 23 ne
of a minority language board; it simply means that  pourrait pas contestecitiod” d'une commis-
the decision is subject to the exclusive powers of  sion de la neidoviflistique; cela signifie sim-
the minority over the management and control of  plement quecigidh est assujettie aux pouvoirs
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minority language instruction and facilities under  exclusifs de la mesut’la gestion et le conte”
s. 23 and that this is the context within which a  de I'enseignement ettalesSements d’ensei-
challenge of that decision would have to be made. gnement dans la langue de |l& mimeetfu de
The province can also regulate this area, as previ- l'art. 23, et que c'est dans ce contexte qu'il faudra
ously mentioned, by fixing legitimate parameters  contester cettésidh. La province peut aussi
to the exercise of the right of management by theeglerhenter ce domaine, comme nous l'avagja d”
Board. Regulations can therefore authorize the  mergioen” fixant des paratres &gitimesa
Minister to intervene in an appropriate manner to  I'exercice du droit de gestion de la commission. Le
enforce the provincial norms. eglement peut donc autoriser le minisirénter-

venir de la mar@re appropgé pour faire appliquer

les normes provinciales.

V. Conclusion V. Conclusion

The number of students that triggered the provi- Le nombre leves qui a dora’lieu a la 59
sion of instruction and facilities under the terms of demande d’enseignemengtalidsement aux
s. 23 of theCharter was somewhere between 49  termes de l'art. 23 @hdate se situait entre 49
and 155. The potential demand for services could et 155. La dereaadiiélle de services pouvait
be determined by inferring that the establishecktre @termirée en postulant que la demarata--
demand would increase after the services actually  blie augmenterait une fois les services offerts,
became available, as had been the case in Charlot- comme celatavaitcasa’ Charlottetown. La
tetown. The Appeal Division erred in its applica-  Section d’appel a fait une erreur dans I'application
tion of the numbers warrant test in concluding that  demifiunerique lorsqu’elle a conclu que seu-
only 65 children would eventually take advantage  lement 65 enfantevsudraient enefinitive de
of primary French language instruction in Sum-  I'enseignement eodiisaay primaira Summer-
merside in the 1996-97 school year. side au cours deekapodlaire 1996-1997.

The Minister erred in determining that transpor- Le ministre a commis une erreur en concluarft’
tation toEcole Evangline was sufficient to fulfill  que le transport des enfaamtsecole Evangline
the government'’s obligation to provide French lan-  permettait de respecter I'obligation du gouverne-
guage education in Summerside. He also failed to  ment d’assurer un enseignementcas dran,
defer to the decision of the French Language  Summerside. Il a en outre omiféde al’la
Board, which was properly made within its man- ecidion de la commission de langue fraise qui
date under provincial Regulations and accordingto  @&iprise egulierement dans le cadre du man-
constitutional requirements. dat cerdf'par les @églements provinciaux et con-

formément aux exigences constitutionnelles.

There was no legal basis for the Minister's Le ministre n&tait pas fond’en droit de refuser 61
refusal to accept the request of the Board since this la demande de la commission puisque cette
request met with all provincial and constitutional  demargf@mdaita toutes les exigences provin-
requirements. The pedagogical arguments and ref-  ciales et constitutionnelles. Les argemtagots p”
erence to provincial transportation averages could  giques et les moyennes provincialesedgudur”
not justify interference with the Board’s decision.  transport scolaire ne pouvaient pas justifier une
The Appeal Division erred in accepting that the  intervenséidiegard de la €€ision de la commis-
decision of the Minister was consistent with the  sion. La Section d'appel a commis une erreur en
s. 23 obligations of the province to promote and  concluant queedsioh du ministre respectait
provide instruction and facilities in the minority  I'obligation impespar I'art. 23la province de

promouvoir l'instruction et de fournir detablis-
sements dans la langue de la mimgrat que des
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language and in concluding that buses could be

considered educational facilities.

In particular, the Appeal Division failed to take
into account the minority language children’s spe-
cific circumstances and the importance of the
French Language Board in deciding matters that
affect the linguistic and cultural development of
the community. The French Language Board has
the exclusive power to decide how it will provide
services to the minority in the Summerside area,
within the legitimate constraints set out by the
province, its decisions also being subject to the

rights of individual beneficiaries under s. 23.

For these reasons, we would allow the appeal, Pour ces motifs, nous sommes d'avis d’accueil-
set aside the decision of the Appeal Division
and restore the decision of DesRoches J. with
costs on a solicitor-client basis, as decided by

DesRoches J., throughout.
Appeal allowed with costs.
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