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The accused was charged with second degree murder. Léagetisinculgs de meurtre au dewerie dege.
The accused and S, a young offender, participated in a Laets un jeune contrevenant, ont paréépine
senseless and violent beating which left a man dead. S eeratdensé et brutale qui a entr& la mort d'une
threw the deceased against a plate glass window, then personne. S & lprejetime contre une vitrine et
propelled him to the ground, causing the deceased to ensuite au sol, et cetie déest alors fragpl'ar-
strike the back of his head on the pavement. Once theere dé ladfe contre le pa: Pendant que la victime
deceased was on the ground, S straddled the deceasedtsit allonge sur le sol, S lui a s&#d’ califourchon sur
thighs and began to punch the deceased in the stomach. les cuisses et a ednlmedohner des coups de
The accused entered into the fray, ran up to the deceased  gderjomac. L’'accus’s’est melé a la bagarre, a
and stomped on his forehead a number of times with couru vers la victime et I awalat fron’un cer-
sufficient force to leave tread marks from his shoes on tain nombre de reprises, et ce, si durement que ses
the deceased’s forehead. The Crown’s expert testified chaussures y oatdesgmpreintes. L'expert du
that the fatal injuries to the deceased’s brain resulted migiglblic ag¢moigreé que les blessures mortelles
from the accused’s actions. The defence expert was of au cerveau de laefiatenedttribuables aux actes de
the opinion that the deceased had sustained lethal brain kadcespert de la dfenseetait d’avis que la vic-
injuries when S caused him to strike his head on the time avait subi des blessures mortelles au cerveau lors-
pavement, fracturing the thickest bone in the skull. Dur- que S lui avait fedatpdrtie la plugpaisse du arie
ing the course of the trial, after consulting with the en la faisant torateeptémere sur le pae.” Au cours
defence expert and another expert, the Crown’s expert degyrapes avoir consultTexpert de la efense et
also came to share the view that the fatal injuries were un autre expert, I'expert darenpustic en est venu
attributable to the actions of S. The Crown’s expert was partager I'opinion que les blessures mortediegent
recalled and testified to this effect. In its closing submis- attribuables aux actes de S. L’expert @venpinisdic
sions to the jury, the Crown maintained its original the- ettardappeda la barre et athoigré dans ce sens. Dans
ory and invited the jury to rely on its common sense and son exped ‘au jury, le minigre public a maintenu
to convict the accused of second degree murder as the esaitlifiale et a inwitles membres du jury faire
perpetrator of the fatal injuries, notwithstanding the applelur bon sens et Eclarer I'accus’coupable de
medical evidence to the contrary. The Crown also sug- meurtre aedeuxiege en tant qu’auteur des bles-
gested to the jury that it could find the accused guilty of sures mortelles enalgréuve redicale contraire. Le
second degree murder as S’s co-perpetrator or accom-  enénfgiblic eegalement indigeiau jury qu'il pour-
plice. The trial judge charged the jury that they should redladér I'accus’coupable de meurtre au dearié
proceed carefully before rejecting the ultimately unani-  eegr'tant que coauteur ou complice de S. Dans son
mous expert evidence regarding causation. The accused eeXpgsge du pras a demarelau jury de ne pas
was convicted of second degree murder. The majority of rejeter trop rapidement la preuve d’expert qui, en fin de
the Court of Appeal dismissed the accused’s appeal but cometait ¥velée unanime sur la question de la
substituted a conviction for manslaughter on the basis caudabcug’ aéte dclag coupable de meurtre au
that the jury’s verdict was unreasonable and unsup- dmexdege. Les juges majoritaires de la Cour d'ap-
ported by the evidence. The dissenting judge concluded pel ot Fajgbel de I'accus,” mais ont substieutine
déclaration de culpabibit'd’homicide involontaire cou-
pable pour le motif que le verdict du jugtait dsraison-
nable et ne s’appuyait pas sur la preuve. Le juge dissi-
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that it was not unreasonable for the jury to convict the dent a conclu tdlindas dfaisonnable que le jury

accused of second degree murder. ecldrfe l'accus” coupable de meurtre au deamrié
degge.
Held: The appeal should be allowed. Arrét: Le pourvoi est accueilli.
While the language of s. 686(f)(i)) and (3) of the Mne si le texte du sous-al. 686l et celui du

Criminal Code does not contain an explicit direction to par. 686(3)Cdde criminel n'ordonnent pas explicite-

a court of appeal to set aside a conviction, when a court et “cour d’appel d’annuler unedtfiration de

of appeal dismisses the accused’s appeal from the origi- culpabiliteste que, lorsqu’elle rejette I'appel de

nal conviction by substituting a verdict on another count 'ae@wsitre la dtlaration de culpabitinitiale en y

or part of the indictment, the court of appeal implicitly substituant un verdict de culpakilitfivementa un

sets aside the conviction by the trial court and also autre chetioa autre partie de I'acte d’accusation, la

implicitly affirms the new conviction on the included cour d'appel annule implicitemergdardtion de cul-

offence. Thus, there are co-existing rights of appeal for patphononee par le tribunal de preetg instance

both the accused, under s. 691, and the Crown, under et confirme aussi implicitement la necheetiéo’

s. 693, to this Court from a court of appeal order for a de culmabdititivea’ 'infraction incluse. Ainsi I'ac-

substituted verdict. ces’en vertu de l'art. 691, et le mirast public, en
vertu de l'art. 693, &éficient de droits coexistants d'in-
terjeter appel devant notre Cour contre une ordonnance
de substitution de verdict rendue par une cour d’appel.

This Court, inYebes, decided unequivocally that the Dans l&rivebes, notre Cour a e€ide sansequi-
reasonableness of a verdict, within the meaning of voque que la question de savoir si un vermdiat-est d”
S. 686(1)&)(i) of theCriminal Code, involves a decision sonnable au sens du sous-al. @36 Hu Code crimi-
on a question of law, and as such gives rise to a furthere impliqgue une dcision sur une question de droit et
appeal to this Court. Whether a conviction can be said to gue, pour cette raison, elle donne raissaqmueel
be unreasonable, or not supported by the evidence, esupptaire devant notre Cour. La question de savoir
imports in every case the application of a legal standard. si on peut dire qealeatén de culpabibt’est
As a jurisdictional issue of appellate access, the applica-eraisbnnable ou ne s’appuie pas sur la preugaem’
tion of that legal standard is enough to make the ques- dans chagad’application d’'une norme juridique.
tion a question of law. The conclusion that a finding by Du fait qu'elle est applipaGr dterminer la comg’
an appeal court that a verdict is unreasonable or cannot tence emenwb#ippel, cette norme juridique suffit
be supported by the evidence raises a question of law is pour faire de la question une question de droit. La con-
in harmony with the overall intent and spirit of the two- clusion queetasin d’'une cour d’appel qu’un verdict
tier criminal appeal structure in ti@iminal Code, even est éfaisonnable ou ne peut pas s'appuyer sur la preuve
if there are some statutory constructions that may lend egeuwlne question de droit est conforakintention
support to a different conclusion. egfrale eta’l'esprit du €gime d’appeb’deux niveaux

établi par leCode criminel, méme si certaines intemgr”
tations de la loi peuvergtayer une conclusion déf’
rente.

The test set out ilYebes continues to be the binding Les cours d'appel doivent continuer d’appliquer le
test that appellate courts must apply in determining erer#hon& dans I'aret Yebes pour dsterminer si le
whether the verdict of the jury is unreasonable or cannot verdict du jureessatinable ou ne peut pas s’ap-
be supported by the evidence. A dissent on the issue of puyer sur la preuve. Une dissidence sur la question de
whether the verdict was reasonable is a dissent on a savoir si le etaitichisonnable est une dissidence
question of law, whether the dissent is based on the sur une question de droit, peu importe qu’elle repose sur
articulation of the applicable test or on its actual appli- la formulation dererépplicable ou sur I'application
cation to the particular circumstances of the case. The de erecitx circonstances partiarks de I'affaire.
proper test is “whether the verdict is one that a properly Lerergui doitetre applige’est celui de savoir «si le
instructed jury acting judicially could reasonably have verdict est 'un de ceux qu’un jury quu &esedirec-
rendered”. In embarking on the exercise mandated by tives ammepet’ qui agit d'une mane judiciaire
s. 686(1)&)(i), the reviewing court must engage in a aurait pu raisonnablement rendre». En se divrant °
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thorough re-examination of the evidence and bring to
bear the weight of its judicial experience to decide
whether, on all the evidence, the verdict was a reasona-
ble one. It is not sufficient for the reviewing court to
simply take a different view of the evidence than the
trier of fact. Nor is it sufficient for the court of appeal to
refer to a vague unease, or a lingering or lurking doubt
based on its own review of the evidence. While a “lurk-
ing doubt” may be a powerful trigger for thorough
appellate scrutiny of the evidence, it is not, without fur-
ther articulation of the basis for such doubt, a proper
basis upon which to interfere with the findings of the
trier of fact. Rather, the appeal court, if it is to overturn
the verdict, must articulate the basis upon which it con-
cludes that the verdict is inconsistent with the require-
ments of a judicial appreciation of the evidence.

I'exercice prescrit pas le sous-ah)@gaéljribunal
d’examen deiarhiner la preuve en profondeur et
ragin@fit toute son exgrience pour eferminer si,

compte tenu de I'ensemble de la preuve, leetaitdict -
raisonnable. Il ne suffit pas que le tribunal d’examen ait
simplement une perception de la preeventiffde

celle du juge des faits. Il ne suffit pas non plus que la
cour d'appel parle d’'un vague malaise ou d’'un doute
persistanteglilté de son propre examen de la preuve.

enM si un «doute persistant» petre’un puissarelé-

meciedcheur d’'un examen approfondi de la preuve
en appel, il ne constitue pas, sans plus d’explications,
une bonne raison de modifier les conclusions du juge
des faits. deamter le verdict, la cour d’appel doit
oplexxpliquer ce qui I'incite conclure qu’il n'est pas
conforme aux exigences d’uaeiatiqm judiciaire de

la preuve.

In the present case, the “real question to be faced by

Eretesfa «efitable questiora laquelle devait

the jury” was whether the accused intended to cause thepondre le jurysetait de savoir si 'accesavait I'inten-

victim's death or to cause bodily harm which he knew

tion de causer la mort de la victime ou de lui infliger des

was likely to cause death and was reckless as to whetheassions$ corporelles qu’il savatre de natura tauser la

death ensued or not. The reasons of the majority of the
Court of Appeal focused principally on the issue of cau-
sation and did not contain a thorough review and re-
examination of the evidence as it relates to intent. The
determination of the intent or foresight of a person at

mort et quataiiindifferent que la mort s’ensuive

ou non. Les motifs des juges majoritaires de la Cour
d’appel sest Ekicipalement sur la question de la
causalite comportent pas urevision et un géxa-

men complets de la preuve lditivention. La

the time of his participation in a homicide is often a dif- etedmination de Il'intention d’'une personne et de ce

ficult question of fact. The trial judge thoroughly can-
vassed all the evidence adduced on the issue of intent in
her charge to the jury. There is nothing in the compen-
dium of accumulated judicial experience that should
cause concern that the jury went astray in its review and
assessment of the evidence. Even though it might have
been reasonable for the jury to conclude otherwise, it
was perfectly reasonable for the jury to be satisfied

beyond a reasonable doubt that the accused had acted

with the requisite intent for murder. In light of his
responsibility as a party, the fact that the specific blows
inflicted by the accused were not the ones which were
the immediate cause of death was of no significance. In
overturning the verdict of the jury as unreasonable, the
majority of the Court of Appeal was also concerned
about the change in the Crown’s theory of the case and
the jury’s ability to appreciate the nuances of all of this,
as well as about the fact that the case was “highly emo-
tional by reason of these outrageous assaults”. The con-
cerns of the majority of the Court of Appeal were insuf-
ficient to set aside the verdict of the jury as
unreasonable. They were more than adequately
addressed by the trial judge, whose charge to the jury
was instructive and fair. The verdict was one that this

gu'ellevoyait au momentwelle a particip’a un

homicide est souvent une question de fait difficile. Dans
son expogiry, le juge du pres’a exami@'en pro-

fondeur toute la prezsengie” au sujet de la question
de [lintention. eé8’apehsemble de I'exgience

acquise par les tribunaux, rien ne permet de craindre que

le jury segai dans son examen et sevaluation
de la preusmeNsi le jury avait pu raisonnablement
tirer une conclusientdijffletait parfaitement rai-

sonnable que celui-ci soit convaincu hors de tout doute

raisonnable que daaecas I'intention requise pour
commettre un meurtre au morientagi. Compte
tenu de sa resperssdhiiitde participama I'infrac-
tiogtait Sans importance que les coups gopar
'aeco®ient paett la cause imediate du dées.
Lorsquilecan€ le verdict du jury pour le motif
getdit” dSraisonnable, les juges majoritaires de la
Cour d'appel staigot€galement du revirement de
eda thi minigre public, de la capaeitdu jury d’en
saisir toutes les nuances, et du fait que éadfaire ~
«chargémotions en raison de ces agressi@wolr’
tantes». dappations des juges majoritaires de la
Cour d’appel ne justifiaient pas I'annulation du verdict
du jury pour le motifegariil Eraisonnable. Elles ont
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properly instructed jury, acting judicially, could reason- et traiges d’'une maere plus que suffisante par le juge

ably have rendered, and it should be restored. dwepratont I'expos’au juryetait instructif etequi-
table. Le verdict rendu est un verdict qu’'un jury ayant
recu des directives appropes et agissant d'une
mangre judiciaire aurait pu raisonnablement rendre, et il
y a lieu de le etablir.
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ARBOUR J. —

I. Introduction

This appeal was heard together wik v.

Molodowic, [2000] 1 S.C.R. 420, 2000 SCC 16,
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Versiondasse du jugement de la Cour rendu
par

LE JUGE ARBOUR —

I. Introduction
Le présent pourvoi aett entendu en are
temps que les pouRraisMolodowic, [2000] 1
R.C.S. 420, 2000 CSC B5,cefA.G., [2000] 1

Couetdit invite a revenir sur son at'R. c.

R.C.S. 439, 2000 CSC 17. Dans cette trilogie, la

and, in particular, to decide two issues of generaYebes, [1987] 2 R.C.S. 168, et, en particulier, °
application. First, whether the reasonableness of a  trancher deux questions d’appleratiate.gll
verdict involves a question of law, within the  s’agissait, pegarient, de savoir si le caraa”
meaning of ss. 691 and 693 of Baminal Code, raisonnable d’'un verdict s@mue une question de
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R.S.C., 1985, c. C-46, so as to permit a further  droit au sens des art. 691 etGE®R{e duminel,
appeal to this Court from a decision by a provin-  L.R.C. (1985), ch. C-46, denmarautoriser un
cial appellate court, and, second, what standard of  pourvoi devant notre Cour contrecisien d”
review must be applied by the reviewing court in  d’'une cour d’appel provinciale, eed@irent,
examining the reasonableness of a verdict. Each  de savoir quelle norme dke awitétre appli-
case involved, of course, an application of that eegyar le tribunal qui prede a I'examen du
standard to the facts of that case. canacraisonnable d'un verdict. Il va sans dire
gue chaque cas comportait une application de cette
norme aux faits en psence.

II. Factual Background Il. Les faits

The respondent John Biniaris was 15 years old L'intime John Biniarisefait 406 de 15 ans au 2

at the time of the events that gave rise to his con- momesé gont produits les faiésl'origine de
viction for second degree murder. He was tried in  secladation de culpabiit” de meurtre au
adult court, separately from his co-perpetrator, Ste-  dewxidege. Il a €€ jugg devant un tribunal
phen Stark, who was tried first and also convicted  pour adultes dans le cadre dem $pa€E de
of second degree murder. The two had been  celui de Stephen Stark, le coauteur du crime repro-
involved in a brutal assault on the victim, Graham e, i a subi son pres’le premier et quiegale-
Niven, whom they had encountered by chance in  re@ntEclag coupable de meurtre au deamie
the early morning hours of August 13, 1994. @edes deux gfaient livé a une agression sau-
vage contre la victime, Graham Niven, qu’ils
avaient rencon&€ par hasardot”le matin du
13 aait 1994.

Graham Niven was coming out of a Coquitlam, Graham Niven sortait d'un eganneur de 3
B.C., convenience store with 14-year-old Kaven  Coquitlam (C.-B.) en compagnie de Kaven Valin,
Valin, when they came across a group of fouragé Ue 14 ans, lorsqu’ils ont creisin groupe de
youths, which included the respondent Biniaris  quatre jeunes, dont faisaient partiesI'Bitira”
and Stephen Stark. The events that followed were  ris et Stephen Stark. &g, ptagen Valin et
described at trial by Kaven Valin, and by Peter  Peter Lehtonen, 'un des deux autorss gaui,
Lehtonen, one of the two other boys who were  accompagnaient Biniaris et Stark cetie ontit-I°
with Biniaris and Stark that night. While Niven edctit la suite degsvénements. Pendant que Niven
and Valin were waiting for a taxi, Niven became et Valin attendaient un taxi, Niven aecengag’
involved in a conversation with the boys, and the  conversation avec tamgay cours de laquelle
subject of drugs came up. le sujet de la droget aabord’

Niven asked if anyone “did heroin”. Stark stood Niven a demarel’si quelqu’un TRADUCTION]

up and responded that he did. Niven said notto do  «prenait @eaiite». Stark s'est lev'et a
heroin because “it fucked up your head”. Stark epandu qu’il en prenait. Niven lui a dit de ne pas
became angry and tensions mounted as Stark and  en prendmRACQICTION] «ca rend fou». Stark
Niven stood facing each other near the entrance to  s’est misam® etlla tension a mantlors que
the store. According to Kaven Valin, shortly after  Stark et Nigtment debout faca face pes de
the initial exchange between Stark and Niven, the  lgentdu épanneur. Selon Kaven Valin, peu
respondent Biniaris, who was now standing beside esafa @but dessthanges entre Stark et Niven,
Niven, told him to “make a move”. Stark lintenBiniaris, qui stait approch’de Niven, I'a
threatened Niven, saying things such as “I'll efi@d”verbalement. Stark a meeabliven en lui
fuckin cut a hole in your head” and “Go in. Save  disant notammeab{CTION] «Je vais te percer
yourself’. At that point, Stark and Niven grabbed  édet crisse» et «Vas linterieur. Sauves-toi».



388 R. V. BINIARIS  Arbour J. [2000] 1 S.C.R.

each other. The events which followed lasted only =~ Caest ‘'momentd que Stark et Niven se sont
20 to 30 seconds. According to Kaven Valin, Stark  empsigrieseénements qui ont suivi n'ont
threw Niven into the store’s plate glass window, ealgue de 2@ 30 secondes. Selon Kaven Valin,
causing Niven to hit his head against the window. Niven a subi unactzupte en entrant en contact
Stark then spun Niven around quickly and force- avec la vitrine du magasin contre laquelle Stark
fully pushed him to the ground, causing Niven to  Il'avait peoj&fark a ensuite fait virevolter rapi-
strike the back of his head on the pavement. Once  dement Niven qui s'est lfeappfe de ladfe
Niven was on the ground, Stark straddled Niven’s  contre le p@€s avoireté projet violemment
thighs and started punching him in the stomach  au sol. Pendant queeliiteallong sur le sol,
with a closed right fist while holding down Niv-  Stark lui a ssatCalifourchon sur les cuisses et a
en’s right arm with his left hand. At this point, and  comneeaidé frapper’l'estomaca’l'aide de son
for the next five to ten seconds, the respondent  poing droiefésot en lui retenant le bras droit
Biniaris entered the fray. Peter Lehtonen testified avec sa main gaudeemomentd’ et pendant
that he thought he saw the respondent inflict a les endix” secondes qui ont suivi, I'inten”
“medium strength” kick to the middle of Niven’s  Biniaris s’estlénd la bagarre. Peter Lehtonen a
back just as he was attempting to raise his heag@moigré qu’il croyait avoir vu I'intin€ donner un
and upper body off the ground by holding onto  coup de pied «de force moyenne» au milieu du dos
Stark’s jacket sleeves. He said the kick startled de Niven juste au momemiw-ci tentait de
Niven and caused him to fall back to the ground. releveeti& ¢t le haut du corps en s’agrippant
Lehtonen also testified that he thought he saw the  aux manches de la veste de Stark. Il a dit que le
respondent kick Niven on the top part of the head  coup avait fait tressauter Nivestaualors
with “medium” force. Kaven Valin did not testify  retomlsur le sol. Lehtonenegalementdmoigre
to any kicks. He saw the respondent run toward  qu'il croyait avoir vu I'entiimriner un coup de
Niven and jump “hard” on the latter's forehead pied de force «moyenne» setelale¢” Niven.
roughly five times using his right foot, taking two  Kaven Valin n'a pasef@t de coups de pied. Il a
or three steps back and forth in between jumps.  vu I'mtoudrir vers Niven et lui sauter «dure-
The respondent stomped or jumped with sufficient  ment» sur le dremviron cing reprisea laide
force to leave tread marks from his shoes on  de son pied droit, en reculant chaque fois de deux
Niven’s forehead. Lehtonen saw only two station-  ou trois pas avant de sauter. d'mpitiné ou
ary up and down stomps, but he left the scene prior esautfort que ses chaussures ont &isks
to the end of the attack. After the attack, the empreintes sur le front de Niven. Lehtonen n'a vu
respondent Biniaris and Stark fled together. que deux coups de péedsass position station-
naire, mais il a quiet'les lieux avant la fin de l'at-
taque. Apes l'attaque, I'inting” Biniaris et Stark se
sont enfuis ensemble.

Niven was deeply unconscious when emergency Niven se trouvait dans uatdt d’inconscience
personnel arrived at the convenience store. He was  profonde lorsque les ambulanciers ssrauarriv’
brain dead at the time of his arrival at Royal epdhneur. lkefait cliniguement €&dé a son arri-
Columbian Hospital and was pronounced deadee al Royal Columbian Hospital ettt dclag
some 10 hours later. Biniaris and Stark were  mort une dizaine d’heures plus tard. Biniaris et
arrested shortly before 11:00 p.m. on August 13, Starketintarétts peu avant 23 h, le 130"
1994. The arresting officers testified that the  1994. Les policiers qui les e#sarnt €moigré
respondent expressed surprise when informed that  que HEraivait paru surpris en apprenant qu'il
he was under arrest for second degree murder. etait mis enefat d'arrestation pour meurtre au

deuxéme dege:
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The respondent’s trial before Boyd J. and a jury Le pro@s de I'intin€, tenu devant le juge Boyd 6

took an unusual course. The Crown’s theory was
that the respondent Biniaris had caused Niven's

et un jury, a pris une tournueeinLsitiese du
naréspublicetait que I'intin€ Biniaris avait

death and was guilty of second degree murder as a e dausort de Niven et gu'ittait coupable de

principal. As a result, much of the focus at trial
was on the issue of causation. In turn, that issue
rested largely on the medical evidence, which was
both lengthy and complex, as it dealt with the
causes of fatal brain injuries. Dr. Sheila Carlyle,
the pathologist who performed the autopsy on the
deceased, was called by the Crown. She and the
pathologist called by the defence, Dr. Jennifer
Rice, agreed on a number of points. For example,

meurtre au éexidege’en tant qu’auteur prin-

cipal du crime. Paquent’le praes a poe”

en grande partie sur la question de la. dawisalit”
revanche, cette question reposait largement sur la
preueglindle quietaita la fois longue et com-

plexe du fait qu’elle portait sur les causes des bles-

sures mortelles au cerveau. e mpirtéc a
faitaigner le DSheila Carlyle, la pathologiste

qui avait amtdpsivictime. Celle-ci et le

they agreed that there was medical evidence of" JeDnifer Rice, la pathologiste appeti la barre

only five head injuries — three stomps to the face,
a glancing blow or kick near the left eye and a
fracture to the back of the skull — and that to the
extent that there may have been additional blows,
they were not of sufficient force to produce bruis-
ing or broken bones. Further, they agreed that two
of the three stomps were attributable to the shoes
worn by the respondent. The source of the third
stomp could not be identified while the source of
the glancing blow or kick was not explained by
either Dr. Carlyle or Dr. Rice.

paeferdegetaient d'accord sur un certain nom-

bre de points. Par exemple, elles convenaient que
la preusdicale ne faisaittat que de cing bles-
sutastte — trois marques degpinement au

visage, une marque de coup de poing ou de coup
de pied obliggedprl’ceil gauche ainsi qu'une
fraatliegriere du cahe — et que, s'il y avait

eu d’'autres coups, ils n'avaiet#t pagss avec

suffisamment de force pour causer des contusions

ou briser des os. Elles convesgddgnént que
deux des marques @din@ment pouvaient avoir

eté lais€es par les chaussures de I'irdim.’ori-
gine de la troigme marque de giihement ne
pouvait pasefre dtermir€ée, alors que celle du
coup de poing ou coup de pied oblique n’a fait

'objet d'aucune explication de

la part des

Drs Carlyle et Rice.

However, the doctors disagreed about whether Les médecins ne s’entendaient toutefois pas sur

the fatal injuries suffered by Niven resulted from
the fall or from the stomping. Dr. Carlyle testified

la question de savoir si les blessures mortelles

subies par Niven avaésotd'de la chute ou du

that the respondent’s actions had caused Niven’s etinginent. Le D Carlyle a €moigré que les

death. Dr. Rice was of the opinion that Niven’'s
fatal brain injuries were attributable to the actions
of Stark, although she could not exclude the
unlikely possibility that the stomping aggravated
the already injured brain. Specifically, she was of
the opinion that Niven had sustained lethal brain
injuries when Stark caused him to strike his head
on the pavement, fracturing the thickest bone in
the skull.

actes de I'mtawaient cawsla mort de Niven.

'eRize 6tait d’'avis que les blessures mortelles

au cerveau de Mig@Emt attribuables aux actes

de Starkmm’si elle ne pouvait paarter la
posbitityraisemblable que le giihement ait

agglag” blessuresefll existantes au cerveau
Plesigrhent, ellestait d’avis que Niven avait

subi des blessures mortelles au cerveau lorsque

Stark lui avait fractarla partie la plugpaisse du

crane en le faisant tombeet&” premgére sur le
pawe.
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Dr. Carlyle maintained her position on causation Le D' Carlyle a maintenu sa position sur la cau-
throughout her testimony in chief and under cross- esgl@éhdant tout son interrogatoire principal et
examination. However, during the course of the  son contre-interrogatoire. Cependant, au cours du
trial, after consulting with Dr. Rice and with Dr.  pes; apeS avoir consult’le D Rice et le
Charles Hirsch, an eminent American pathologist, ' Cbharles Hirsch, uerhinent pathologiste am-
she came to share Dr. Rice’s opinion. Dr. Carlyle  cain, elle en est wepagager I'opinion du D
was recalled and testified to this effect, conceding  Rice.L@dbyle actt rappetea la barre et elle
that the respondent’s stomping was distinctly eendigré dans ce sens, en reconnaissant qu'il
unlikely to have caused Niven's fatal injuries andetait t€s peu probable que leefiiement auquel
that while she could not exclude the possibility that etast” livré I'intimé ait caus’les blessures mor-
the stomping had enhanced the pre-existing brain  telles de Niven etemue, snélle ne pouvait pas
injuries suffered by Niven as a result of Stark’secarter la possibit‘que ce gfinement ait aggrav”
actions, this latter opinion was not something she les blessures que Stark a®jaieatisiés au cer-
felt “comfortable advancing with any scientific ~ veau de Niven, il s’agissait d’'une opinion qui la
basis”. mettait TRADUCTION] «scientifiqguement mala®

l'aise».

Despite this dramatic change in the evidence, at Malgré ce revirement spectaculaire de la preuve,

the close of the trial the Crown maintained its orig-  le mémespublic a maintenu saete initialea’la
inal theory and suggested that, notwithstanding the  fin duepreta indige ‘que, en epit du consen-
consensus in the medical evidence, it was still  sus quegegeait de la preuveedcale, il allait

open to the jury, as a matter of common sense, to  de soi que le jury pouvait toujours conclure que
conclude that the respondent had caused Niven's l'entiwvgit caus’la mort de Niven, et que si le
death and that, if they found that he had the intent  jury concluait que Einéiwdit eu lintention
necessary for murder, then he was guilty of second  requise pour commettre un meurtre, ce dernier
degree murder as a principal. However, the jury  serait alors coupable de meurtre ameeuxi
was also offered two alternative routes to a convic-  @egrtant qu’'auteur principal du crime. Cepen-
tion for second degree murder, each of which, like  dant, egaement dit au jury qu'il y avait deux
the primary route urged by the Crown, required cofes de parvenia une @claration de culpabibt”
proof of an intent to cause bodily harm that the = de meurtre au eateexdege, dont chacunea °
respondent knew was likely to cause death and was  l'instar de la principale ggconi€e par le
reckless as to whether death ensued or not. First,  mmigtiblic, exigeait de prouver que I'inem’
even if the respondent had not caused Niven's avait l'intention de causersites Icorporelles
death, the Crown argued that the respondent was  qu'il stvaitlé natura causer la mort, et qu'il
guilty as a co-perpetrator, having acted in concert efait ‘indifferent que la mort s’ensuive ou non.
with Stark with the necessary intent to sustain a  Ryemient, le ministe public a mfendu que,
conviction for murder. Second, it was suggested em@”si l'intiné n'avait pas caesla mort de
that the respondent could be found guilty of mur-  Nivertait’coupable en qualitde coauteur, du
der because he aided or abetted Stark and did so  fait qu'il avait agi de concert avec Stark en ayant
with the knowledge and intent for murder. In her  lintention requise pour justifier eslardtion de
charge, the trial judge warned the jury to be slow  culpebilé’meurtre. Deugimement, on a laigs”
entendre que I'intirapouvaitetre d&clag coupable
de meurtre parce qu’il avait @&dbu encouragy”
Stark et qu'’il I'avait fait en ayant la connaissance
et l'intention requises pour qu’il y ait meurtre.
Dans son expe@s’le juge du pras a pevenu le
jury de ne pas invoquer trop rapidement le bon
sens pour rejeter la preuve d’expert qui, en fin de
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to reject the ultimately unanimous expert evidence  compgisivélée unanime sur la question de
regarding causation in favour of common sense. la camisalit”

The respondent was convicted of second degree L'intime a&t diclag coupable de meurtre aul®
murder and sentenced by Boyd J. to life imprison-  dmugi‘degg et condamm’par le juge Boyd®

ment without eligibility for parole for five years. 'emprisonnemenpéergtuitt sans possibikit'de
béréficier de la lileration conditionnelle avant
cing ans.

lll. Relevant Statutory Provisions lll. Les dispositiomgiklatives pertinentes

Criminal Code, R.S.C., 1985, c. C-46 Code criminel, L.R.C. (1985), ch. C-46 11

675. (1) A person who is convicted by a trial courtin ~ 675. (1) Une personneetlage coupable par un tri-
proceedings by indictment may appeal to the court of bunal degreemistance dans des pedafes sur acte

appeal d’accusation peut interjeter appel, devant la cour d’ap-
pel:
(a) against his conviction a) de sa dclaration de culpabibt”
(i) on any ground of appeal that involves a question (i) soit pour tout motif d’appel comportant une
of law alone, simple question de droit,
(ii) on any ground of appeal that involves a ques- (ii) soit pour tout motif d’appel comportant une
tion of fact or a question of mixed law and fact, question de fait, ou une question de droit et de fait,
with leave of the court of appeal or a judge thereof avec l'autorisation de la cour d’appel ou de 'un de
or on the certificate of the trial judge that the case ses juges ou sur certificat du juge despreni’
is a proper case for appeal, or tance attestant que la cause est susceptible d’appel,
(iii) on any ground of appeal not mentioned in sub- (iii) soit pour tout motif d’appel non mentann”
paragraph (i) or (ii) that appears to the court of sousalifi) ou (ii) et jug” suffisant par la cour
appeal to be a sufficient ground of appeal, with d’'appel, avec l'autorisation de celle-ci;

leave of the court of appeal;

676. (1) The Attorney General or counsel instructed 676. (1) Le procureur gféral ou un avocat ayant
by him for the purpose may appeal to the court of appeal cu de lui des instructiors Cette fin peut introduire un
recours devant la cour d'appel:

(a) against a judgment or verdict of acquittal or a ver- a) contre un jugement ou verdict d’acquittement ou

dict of not criminally responsible on account of un verdict de non-responsailitinelle pour cause
mental disorder of a trial court in proceedings by de troubles mentaux peopanch tribunal de pre-
indictment on any ground of appeal that involves a ermihstance 'egard de prasdures sur acte d'ac-
question of law alone; cusation pour tout motif d’appel qui comporte une

question de droit seulement;

686. (1) On the hearing of an appeal against a convic- 686. (1) Lors de I'audition d’'un appel d'uneedara-
tion or against a verdict that the appellant is unfit to tion de culmalilit’d’'un verdict d’'inaptituda Subir
stand trial or not criminally responsible on account of son gwogu de non-responsaldlittriminelle pour
mental disorder, the court of appeal cause de troubles mentaux, la cour d’appel:

(@) may allow the appeal where it is of the opinion a) peut admettre I'appel, si elle est d’avis, selon le
that cas:
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(i) the verdict should be set aside on the ground
that it is unreasonable or cannot be supported by
the evidence,

(ii) the judgment of the trial court should be set
aside on the ground of a wrong decision on a ques-
tion of law, or

(iii) on any ground there was a miscarriage of jus-
tice;
(b) may dismiss the appeal where

() the court is of the opinion that the appellant,
although he was not properly convicted on a count
or part of the indictment, was properly convicted
on another count or part of the indictment,

(i) the appeal is not decided in favour of the appel-
lant on any ground mentioned in paragragh (

(iii) notwithstanding that the court is of the opinion
that on any ground mentioned in subparagraph
(a)(ii) the appeal might be decided in favour of the
appellant, it is of the opinion that no substantial
wrong or miscarriage of justice has occurred; or

(iv) notwithstanding any procedural irregularity at
trial, the trial court had jurisdiction over the class
of offence of which the appellant was convicted
and the court of appeal is of the opinion that the
appellant suffered no prejudice thereby;

691. (1) A person who is convicted of an indictable
offence and whose conviction is affirmed by the court of
appeal may appeal to the Supreme Court of Canada

() que le verdict detraiteje¢” pour le motif
gu'ilezatabnnable ou ne peut pas s'appuyer sur
la preuve,

(i) que le jugement du tribunal deepzeims-
tance detvesdtare pour le motif qu'il consti-
tue une effision erroré sur une question de droit,

(i) que, pour un motif quelconque, il y a eu erreur
judiciaire;
b) peut rejeter I'appel, dans I'un ou l'autre des cas
suivants:

(i) elle est d’avis que I'appelant, bien qu’il n'ait pas
ett réguliérement dclag€ coupable sur un chef
d’accusation ou une partie de I'acte d’accusation, a
ett régulierement dcla€ coupable sur un autre
chef ou une autre partie de I'acte d’accusation,

(i) 'appel n’est paikden faveur de I'appelant
pour I'un des motifs mentiomsa l'alinéaa),

(iii) bien gu’elle estime que, pour un motif men-
&oan” sous-alied a)(ii), I'appel pourrait €tre
ecidd en faveur de l'appelant, elle est d'avis
gu’aucun tort important ou aucune erreur judiciaire
grave ne s’est produit;

(iv) nonobstant ureglterie de proedure au

eode tribunal de premié instancetait com-
etgnta I'egard de la cagorie d'infractions dont

fait partie celle dont 'appediintixcia€ coupa-

ble et elle est d'avis quaugjudige n'aete
caug a celui-ci par cette iegularig;

691. (1) La personneatia€e coupable d’'un acte cri-
minel et dont la condamnation este®pi@ma cour
d’appel peut interjeteraalgpelour summe du

Canada:

(@) on any question of law on which a judge of the
court of appeal dissents; or

(b) on any question of law, if leave to appeal is
granted by the Supreme Court of Canada.

693. (1) Where a judgment of a court of appeal sets

aside a conviction pursuant to an appeal taken under
section 675 or dismisses an appeal taken pursuant to

paragraph 676(13, (b) or (c) or subsection 676(3), the

Attorney General may appeal to the Supreme Court of

Canada

(a) on any question of law on which a judge of the
court of appeal dissents; or

a) sur toute question de droit au sujet de laquelle un
juge de la cour d'appel est dissident;

b) sur toute question de droit, si I'autorisation d’appel
est aesequdr la Cour supmie du Canada.

693. (1) Lorsqu’'un jugement d’'une cour d’appel
annule eafteration de culpabitit par suite d'un
appel entnetermes de l'article 675 ou rejette un

appel integjetix termes de l'aled 676(13), b) ouc)
ou du paragraphe 676(3), le proenéealr mEut

interjeter appel devant la Cour sopr"du Canada:

a) sur toute question de droit au sujet de laquelle un
juge de la cour d'appel est dissident;
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(b) on any question of law, if leave to appeal is b) sur toute question de droit, si I'autorisation d’appel

granted by the Supreme Court of Canada. est aeequdf la Cour supnie du Canada.
IV. Judgments Below IV. Lesatisions des cours d'instancedri€ure
British Columbia Court of Appeal (1998), 124 Cour d'appe de la Colombie-Britannique (1998),
C.C.C. (3d) 58 124 C.C.C. (3d) 58
(i) Hall J.A., Braidwood J.A. concurring () Le juge Hall, avec lappui du juge
Braidwood

Hall J.A. held that the respondent’s conviction Le juge Hall a conclu que laedlaration de cul- 12

for second degree murder was unreasonable and  patditheurtre au dewriie dege” prononee
not supported by the evidence. Relying on  contre liatatit draisonnable et ne s’appuyait
s. 686(1)b)(i) of the Criminal Code, he dismissed pas sur la preuve. Se fondant sur le sous-al.
the appeal but substituted a verdict of manslaugh-  6Bg(iLdu Code criminel, il a reje€ I'appel
ter and remanded the matter to the trial court for  mais a substituérdict d’homicide involontaire
sentencing. The conclusions of Hall J.A. are sum-  coupable et a eehiaffgire au tribunal de pre-
marized in his reasons as follows (at p. 73): emmiinstance pour qu'iledérmine la peine. Les
conclusions du juge Hall sontsunges ainsi dans
ses motifs §'la p. 73):

By the end of the evidence, the case for a murder conTRAD{CTION] Dés la fin de la @Sentation de la preuve,

viction against this accused was frankly a thin case. This ellements qui permettaient deedarer le pesent

case was also highly emotional by reason of these outra- eacmugiable de meurtretaient franchement peu

geous assaults. If one analyzes the activities of the two nombreux. Cetteaitftiégdlement chasg démo-

assailants, it seems to me to be an inescapable conclu- tions en raison de ces agresitamies:” Si on ana-

sion that the assaultive activity attributed to this lyse les actes des deux agresseurs, il me semble qu'on

[accused] all occurred after the infliction of the fatal ne peut que conclure que les actes d’'agressies attribu”

harm and in circumstances where Biniaris’ intention to asqnt [accle se sont tous produits &srque les

assist in a murder is unclear. Nor, as | observed, is this a blessures mortellestéurdhgées et dans des cir-

joint venture case of the sort where one or more of the constandesest paeVident que Biniaris avait I'in-

parties may possess a deadly weapon like a gun or a tention dia@enmettre un meurtre. J'ai remagqu’”

knife. Biniaris very briefly participated as a party in an qgu’il ne s’agissait pas non plus d’'un cas d’entreprise

affray that had a fatal consequence. To found a convic- commuuarenseule ou plusieurs parties peuwsdrg ~

tion for murder against this [accused], | believe that the en possession d’'une armeraaotnime une arneae

trier of fact would be required to find that Biniaris aided feu ou un couteau. Biniaris a pangsipprevemen@a’

or abetted Stark with a murderous intent of the sort set une bagarre qui a eu dgearmes fatales. Je crois

out in s. 22%)(ii); R. v. Kirkness, [1990] 3 S.C.R. 74, que, pour pouvogcdtirer Biniaris coupable, le juge des

60 C.C.C. (3d) 97. On the facts here that was perhaps an faits devrait conclure ge’iba aittourag Stark en

open verdict one that was but very thinly supported by ayant le genre d’'intention eneurtentiona’au sous-

the evidence. The case for murder was sufficiently tenu- ala)@9 R. c. Kirkness, [1990] 3 R.C.S. 74, 60

ous against Biniaris that | believe the murder verdict C.C.C. (3dA9a lumiere des faits de la gsénte

returned by the jury against this [accused] was not sup- affaire, ce vetdictpéutetre possible, mais il ne

ported by the evidence. s’appuyait questpeu sur la preuve. La preuve que
Biniaris aurait commis un meurtegait si faible que je
crois que le verdict de meurtre rendu contre lui par le
jury ne s’appuyait pas sur la preuve.

Hall J.A. was very concerned about the shift in Le juge Hall€tait t€s pgoccug’ par le change- 13
the underlying theory of culpability and, in partic-  ment survenu dansefse tbous-jacente de la cul-
ular, about the fact the Crown maintained its origi-  pab#it, notamment, par le fait que le mieist’
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nal position that the respondent Biniaris was the  public maintenait sa position initiale selon laquelle
principal offender when, in Hall J.A.’s view, there  Il'innBiniaris était I'auteur principal du crime,
was no longer any evidentiary basis to treat himas  alors gqu'il n’y avait plus, selon lui,edéroemt
such. de preuve qui permettait de le coed’comme
tel.

(i) Ryan J.A., dissenting (i) Madame le juge Ryan, dissidente

Ryan J.A. was of the opinion that the jury was Le juge Ryanetait d’avis que le jury avait le
entitled to conclude that the attack on Niven was a  droit de conclure que I'attaque contretiiven -
joint endeavor carried out by the respondent and  une entreprise commune de BintienStark, et
Stark, and that the nature of the combined attack que la nature de I'attaque eeomEerdntrait
manifested the requisite intent to support a convic-  I'existence de l'intention requise pour justifier une
tion for murder. She noted that the respondent hadecladition de culpabitit’de meurtre. Elle a sou-
been the first to verbally challenge Niven and that digne I'inting avaitet le premiera dfier ver-
he had entered the fray almost immediately after  balement Niven et aquaitsYélé a la bagarre
Stark had thrown Niven to the ground and begun presquediatement ags que Stark eut proget”
punching him in the stomach. While there was evi-  Niven au sol et coreradncdonner des coups
dence which could have been accepted by the jury  de poiifestomac. Mine s'il existait de®lé-
as supporting the respondent’s position that he  ments de preuve que le jury aurait perezonsid”
lacked the necessary intent, Ryan J.A. was of the = comme appuyant la position de,|'selor
opinion that “[a]ll of these facts were for the jury  laquelle il n'avait pas l'intention requise, le juge
to assess” (p. 77). In this light, she concluded that  Rgtait d’avis qu'TRADUCTION] «[i]l apparte-
it was not unreasonable for the jury to convict the  nait au jugvallier tous ces faits» (p. 77).
respondent of second degree murder. She would  Compte tenu de celagelt ajdil n'était pas

have dismissed the appeal. erdisonnable que le junedfare l'intimé coupable
de meurtre au deuxine dege. Elle aurait rejet”
l'appel.
V. Analysis V. Analyse
A. Rights of Appeal from a Substituted Verdict A. Droits d' appel contre une substitution de ver-
dict

Shortly before the hearing of this appeal, the Peu avant I'audition du pourvoi, notre Cour a
Court invited the parties and the interveners to  @lé parties et les intervenaat@border une
address a preliminary legal issue, which is unique  question de dediinimdire propre au psent
to this appeal. Of the three cases before us, pourvoi. Des trois pourvois dont nous sommes sai-
Biniaris is the only one where the appeal is by the  sis, le poliviaris est le seul qui @& formg
Crown, from a judgment of the Court of Appeal par le mamistpublic contre un atde la Cour
dismissing an appeal by the accused from his con-  d’appel qui a fejepel de I'accus’contre sa
viction for murder, but substituting a conviction edfaration de culpabikt’de meurtre, mais qui a
for manslaughter. The question arises, therefore, as  salstitette dermre une dclaration de culpa-
to whether a substituted verdict gives rise to a right  ebitithomicide involontaire coupable. Se pose
of appeal by the Crown, whether with leave, or as  donc la question de savoir si une substitution de
of right on the strength of a dissent in the Court of  verdicterenfiu minisfe public un droit d'ap-
Appeal, within the language of s. 693(1) of the  pel avec autorisation ou de plein droit lorsqu’'un
Criminal Code. juge de la Cour d'appel est dissident, au sens du

par. 693(1) duCode criminel.
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In this case, the Court of Appeal, acting under Dans la pesente affaire, la Cour d'appel s'estl6
s. 686(1)b)(i) and (3), dismissed the accused’s feed'sur le sous-al. 686Q)fi) et sur le
appeal of his second degree murder conviction and  par. 686(3) pour rejeter I'appel de lcarttes”
substituted a conviction for manslaughter. This  seclatation de culpabit” de meurtre au
was clearly the correct procedure to follow in the  demnd dege’ et substituea cette dermire une
case of a substituted verdict. SRev. Nantais, déclaration de culpabitt'd’homicide involontaire
[1966] 2 O.R. 246 (C.A.). The issue was raised by  coupable. Il s’agissait manifestement de la bonne
this Court as to whether in substituting a verdict, a cofade proefler en madéire de substitution de
court of appeal “sets aside a conviction”, and con-  verdict. Yoic. Nantais, [1966] 2 O.R. 246
sequently provides the Crown with a right of (C.A.). Notre Cour s’est desrsindh substituant
appeal under s. 693(1), or whether, in substituting  un verdict, une cour d’appel «annuézlare d”
a verdict, a court of appeal “affirms a conviction”  tion de culpabiligt condre ainsi au ministe
so as to give the accused an appeal from the con-  public un droit d'appzistanié”par. 693(1), ou
viction on the substituted offence under s. 691(1), si, en substituant un verdict, une cour d’appel
or, possibly, both. «confirme unedlaration de culpabitts, de sorte
que l'accus’peut, en vertu du par. 691(1), en appe-
ler de la @claration de culpabibtrelativea I'in-
fraction substiteé, ou encore si, en substituant un
verdict, il se peut qu’elle fasse les deaxa fois.

In R v. McGloan, [1976] 2 S.C.R. 842, at Dans l'arét R c. McGloan, [1976] 2 R.C.S. 17
p. 848, Ritchie J., writing for the majority, consid-  84RJa’ p. 848, le juge Ritchie, s’exprimant au
ered the argument that the Crown had no right of  nom des juges majoritaires, aeebangiment
appeal under s. 621(1) (now s. 693(1)), on the selon lequel le eniniblic n'avait aucun droit
grounds that a substituted verdict did not set aside  d’appel en vertu du par. 621(1) (maintenant le
a conviction. Ritchie J. rejected this argument, par. 693(1)) du fait qu'une substitution de verdict
pointing to the order of the Supreme Court of n’annulait pas @otamtion de culpabikt” Le
Alberta (Appellate Division), which clearly stated  juge Ritchie a eeggf argument en attirant I'at-
that the original conviction was quashed and a new  tention sur I'ordonnance de la Ceunesdpr”
conviction substituted. It is frequently the practice  I'Alberta (Division d’appel), qui indiquait claire-
of courts of appeal, in similar cases, to state in  ment quedardtion de culpabibtinitiale était
their orders that the original conviction is set aside  a®el remplase par une nouvelleedlaration
and a new conviction is substituted. de culpahilités cours d’'appel ont souvent cou-

tume, dans des affaires similaires, d’indiquer dans
leurs ordonnances que ladiaration de culpabibt”
initiale est annwé et remplae par une nouvelle
déclaration de culpabibt’

While the language of s. 686(th)(i)) and (3) Meme si le texte du sous-al. 68a{{j)) et celui 18
does not contain an explicit direction to a court of  du par. 686(3) n'ordonnent pas explicaaiment °
appeal to set aside a conviction, when a court of  cour d'appel d'annuleeciaeation de culpabi-
appeal dismisses the accused’'s appeal from thee, illiteste que, lorsqu’elle rejette I'appel de I'ac-
original conviction by substituting a verdict on  eusdntre la dtlaration de culpabittinitiale en
another count or part of the indictment, the court vy substituant un verdict de cugpaghiitvement
of appeal implicitly sets aside the conviction by thea un autre chef oa Une autre partie de I'acte d'ac-
trial court and also implicitly affirms the new con-  cusation, la cour d’appel annule implicitement la
viction on the included offence. Thus, there are co- eclatation de culpabibtprononee par le tribunal
existing rights of appeal for both the accused, de mminstance et confirme aussi implicite-
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under s. 691, and the Crown, under s. 693, to this  ment la nougellation de culpabibttelative

Court from a court of appeal order for a substituteda I'infraction incluse. Ainsi I'accues” en vertu de

verdict. art. 691, et le ministe public, en vertu de
l'art. 693, Eréficient de droits coexistants d'inter-
jeter appel devant notre Cour contre une ordon-
nance de substitution de verdict rendue par une
cour d’'appel.

B. Lecaractereraisonnable d’un verdict est-il une
guestion de droit?

B. Whether the Reasonableness of a Verdict Is a
Question of Law

This Court, inYebes, supra, decided unequivo- Dans l'argt Yebes, précité, notre Cour aetidd

cally that the reasonableness of a verdict, within
the meaning of s. 686(H)i) of the Criminal
Code, involves a decision on a question of law,
and as such gives rise to a further appeal to this
Court. Mclintyre J., speaking for a unanimous six-
member panel of the Court, indicated that although
the respondent Crown had raised that jurisdictional
issue, it was not “strongly pressed” at the hearing
of the appeal (p. 181). Mcintyre J. recognized that
although the proper qualification of the issue as
either one of law, fact, or mixed fact and law was
far from self-evident, there was no reason to treat it

dict

sgus/oque que la question de savoir si un ver-
est @raisonnable au sens du sous-al.

688)(1) du Code criminel implique une dti-

sion sur une question de droit et que, pour cette
raison, elle donne naissanappel suppthen-

taire devant notre Cour. Le juge Mclintyre, s’expri-
mant au nom d'une formation unanime de six
juges de notre Cour, aeimpligumeie si le
neresfublic inting” avait souleg’cette ques-

tion de etanpé, il n'avait «pas insést’sur ce
pantaudition du pourvoi (p. 181). Le juge
Mclintyre a reconnu goee gilétait loin détre

differently from the similar issue of whether a sub-evident en soi que la question deatite qualifée

stantial wrong or miscarriage of justice had
occurred, within the meaning of s. 686{|iii).
That having been interpreted as a question of law
in Mahoney v. The Queen, [1982] 1 S.C.R. 834,
Mclintyre J. concluded that whether a verdict was

unreasonable or not supportable by the evidence

also amounted to a question of law.

de question de droit, de question de fait ou de
guestion mixte de droit et de fait, il n'y avait

aucune raison de la trageendifEnt de la

question similaire de savoir s'il y avait eu tort

important ou erreur judiciaire grave au sens du
sous-al. [BREj1)Etant done” que cette ques-

tion awddt interpette comme une question de

droit dans I'aret Mahoney c. La Reine, [1982] 1
R.C.S. 834, le juge Mcintyre a conclu que la ques-
tion de savoir si un verdi@tait draisonnable ou
ne pouvait pas s'appuyer sur la preuve constituait
aussi une question de droit.

The revisiting of this issue in the current trilogy Le réexamen de cette question dans ksente

is based, in part, on an argument that the decision

trilogie est Bangartie sur I'argument que I'ar-

in Yebes was an unjustified departure from the pre- et Yebes constituait une erogation injustifte a
vious state of the law, and that it has not been con-etatlanétieur du droit et qu’il n’a pas toujoues”

sistently followed by this Court since.

The terminology “question of fact”, “question of
law”, “question of mixed fact and law”, “question
of law alone”, as used in tlériminal Code and in

suivi par notre Cour depuis lors.

Les expressions «question de fait», «question de
droit», «question mixte de droit et de fait», «ques-
tion de droit seulement», qui sont utiis 'dans le

the case law in relation to rights of appeal has cre€ode criminel et la jurisprudence relativement aux

ated serious difficulties of interpretation that are

droits d’appel, aohwrigine de grandes diffi-



[2000] 1 R.C.S. R. C. BINIARIS  Le juge Arbour 397

best resolved by a broad, purposive interpretative esultinterpetation qui sont mieuxesolues au
approach, adopted by lacobucci JRimz0 & Rizzo  moyen de la rethode d'interpetation large et fon-
Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21 eaSur 'objet vie, que le juge lacobucci a adop-
(quoting E. Driedger,Construction of Satutes tée dans l'aef Rizzo & Rizzo Shoes Ltd. (Re),

(2nd ed. 1983), at p. 87): [1998] 1 R.C.S. 27, au par. 21 (en citant
E. DriedgerConstruction of Satutes (2¢ éd. 1983),
alap. 87):

Today there is only one principle or approach [to  TRAPUCTION] Aujourd’hui, il N’y a qu’un seul prin-
statutory interpretation], namely, the words of an Act cipe ou solution [eemmakinterpetation Egislative]:

are to be read in their entire context and in their gram- il faut lire les termes d’une loi dans leur contexte global
matical and ordinary sense harmoniously with the en suivant le sens ordinaire et grammatical qui s’harmo-
scheme of the Act, the object of the Act, and the inten- nise avec l'esprit de la loi, I'objet de la loi et I'intention
tion of Parliament. duelislateur.

22

The sole purpose of the exercise here, in identi- En I'espece, la qualification du car&e€ raison-
fying the reasonableness of a verdict as a question  nable d’'un verdict de question de fait, de question
of fact, law or both, is to determine access to  de droit ou de question mixte de droit et de fait
appellate review. One can plausibly maintain, on  vise seulemdfterminer I'existence d'un droit
close scrutiny of any decision under review, that  d'appel.edpavoir examia”attentivement une
the conclusion that a verdict was unreasonable wasecisioh qui fait I'objet d’'un contilig, on peut sou-
reached sometimes mostly as a matter of law, in  tenir a@nfplausible, dans certains cas, que la
other cases predominantly as a matter of factual  conclusion qu’un vetalictEraisonnable &t
assessment. But when that exercise is undertaken prise surtout du point de vue du droit, et dans
as a jurisdictional threshold exercise, little is  d'autres cas, qu'eflelte principalement d’'une
gained by embarking on such a case-by-case anavaluation factuelle. Mais si on pexe a cette
ysis. Rather, it is vastly preferable to look at the  qualification peterdiiner I'existence de com-
overall nature of these kinds of decisions, and of etepe au epart, il est peu utile d’effectuer une
their implications. Ideally, threshold jurisdictional  telle analyse dans chaque cas. Au contraire, il vaut
issues should be as straightforward and free of  beaucoup mieux examiner la nature globale de ces
ambiguity as possible. Otherwise, as these and typesdisah et de leurs coegluences. khle-
many similar cases illustrate, courts spend an inor-  ment, les quest@imsinaires de congténce
dinate amount of time and effort attempting to  devragtrg aussi simples et claires que possible.
ascertain their jurisdiction, while their resources  Sans cela, commedanpe” affaire et de nom-
would be better employed dealing with the issues  breuses affaires semblaldewtardnt, les tri-
on their merits. bunaux consacremorn€ment de temps et d'ef-

forts & tenter de efifier s'ils ont comptence, alors
que leurs ressources seraient beaucoup mieux utili-
sees s'ils examinaient les questions au fond.

Whether a conviction can be said to be unrea- La question de savoir si on peut dire qu’un@3
sonable, or not supported by the evidence, importsecladition de culpabibt’est @raisonnable ou ne
in every case the application of a legal standard.  s’appuie pas sur la penwedans chaque cas,
The process by which this standard is applied ineva I'application d’'une norme juridique. L'applica-

itably entails a review of the facts of the case. |  tion de cette norme commasdtabiement
will say more about the review process below. As  I'examen des faits de I'affaire. J'en dirai davantage
a jurisdictional issue of appellate access, the appli-  plus loin au sujet du processus d’examen. Du fait

cation of that legal standard is enough to make the  qu’elle est agpligoir dferminer la comgy’
guestion a question of law. It is of no import to  tence en eratd’appel, cette norme juridique
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suggest that it is not a “pure question of law”, or
that it is not a “question of law alone”.

suffit pour faire de la question une question de

droit. Il n'importe pas d’indiquer qu’il ne s’agit ni

d'une «pure question de droit» ni d'une «question
de droit seulement».

Triers of fact, whether juries or judges, have Le juge des faits, peu importe qu'il soit un jury

considerable leeway in their appreciation of the
evidence and the proper inferences to be drawn
therefrom, in their assessment of the credibility of
witnesses, and in their ultimate assessment of
whether the Crown’s case is made out, overall,
beyond a reasonable doubt. Any judicial system
must tolerate reasonable differences of opinion on
factual issues. Consequently, all factual findings
are open to the trier of fact, except unreasonable
ones embodied in a legally binding conviction.

Although reasonable people may disagree about

Ou un juge, jouit d'une grande latitude peudr appr’
cier la preueeideddes conclusions qu'il faut
en tirer, pwatuer la cedibilité des ¢émoins et,
en fin de compte, gteumidier si le ministre
public esgm¥, dans I'ensemble, une preuve
hors de tout doute raisonnable. Eoné gydi-
ciaire daitetoles divergences d’opinions rai-
sonnables sur des questions de fait. &ar cons’
quent, il est loisible au juge des faits de tirer toute
conclusion de fait, sauf des conclusiaisoik
nables qui sous-tendestlaraidh de culpabi-

their appreciation of the facts, a conviction, which e Eécutoire en droit. Bien que des gens raison-

conveys legality, authority and finality, is not

nables puissent avoir unee@apon des faits

something about which reasonable people may dis- erdifte, une etlaration de culpabiblit qui a une

agree. A conviction cannot be unreasonable,
except as a matter of law, in which case it must be
overturned.

connotatioegddiéd, d'autori€ et de caraete
final, n'est pas une question sur laquelle ils peu-

vengetre en dsaccord. Uneattlaration de culpabi-

lite ne peukfre draisonnable que sur le plan du
droit, et doitétre annude le caechéant.

Very little additional insight is gained by elabo-
rate exercises in statutory interpretation. The inten-
tion of Parliament is better ascertained in broad

Les exercices approfondis d'integpation Egis-

lative ne molarent pas beaucoup. Il vaut
miaklir I'intention du égislateur de maeie

terms than by microscopic examination of the rele- enégale plubt que de le faire au moyen d’'un exa-

vant provisions of theCriminal Code. Although

mena’ la loupe des dispositions pertinentes du

the cases before us today come as of right, on theode criminel. Bien que les pourvois dont nous

basis of a dissent in the Court of Appeal, | think
that the fact that they are appeals as of right

obscures the true nature of the debate on the ques-

tion of reviewability of alleged unreasonable con-
victions. Access to the Supreme Court is generally
reserved for important cases that have legal signif-
icance. Inevitably, not all appeals as of right have

sommes saisis aujourd’hui soient des pourvois de

plein droit en raison d’'une dissidence en cour d’ap-
pel, j'estime que le fait qu'il s’agisse de pourvois

de plein droit masque la vraie natuebalisar

la question de la passitkeminer les alja-

tionsedtardtion de culpabibt'draisonnable.

léaca’ la Cour summe est gféralement

great legal importance, although the assumption iseser& aux affaires importantes sur le plan juri-

that, as a category, they do. As with all other ques-

dique. Les pourvois de plein droit n'ont pas tous

tions of law, not all dissents in an appeal court on ecessairement une grande importance sur le plan

the issue of unreasonable verdict rest on a question

of great importance. However, if the reasonable-
ness of a conviction is not a question of law, no
right of appeal will exist from a decision on that
issue, not even with leave of the Court. This result
would, in my view, be incompatible with the inten-

juridiceraensi on tient pour acquis qu'ils ont
cette importance en tant egerieafl 'instar
d’autres questions de droit, les dissidences en cour

d’appel sur la question du veedasdhnable ne

reposent pas toutes sur une question de grande

importance. Cependant, si leeraragisonnable
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tion of Parliament expressed, overall, in the totality  d'ueeatation de culpabiith’est pas une ques-

of the scheme for appellate review. tion de droit, il n’y aura aucun droit d'en appeler
d’'une dEcision sur ce point, pasame avec l'auto-
risation de la Cour. J'estime que @sultat serait
incompatible avec l'intention que ledislateur a
exprimée dans I'ensemble degime de contle
en appel.

Criminal appeals on questions of law are based Les appels sur des questions de droit enerati 28
in part on the desire to ensure that criminal convic-  criminelle reposent en partie sur la didesti-
tions are the product of error-free trials. Error-free  rer que éxtaditions de culpabiét'criminelle
trials are desirable as such, but even more so as esultent de prags dnwés de toute erreur. Les pro-
safeguard against wrongful convictions. It is esaEnues de toute erreur sont souhaitables en soi,
inconceivable that Parliament would have permit-  ragius forte raison en tant que moyeawitér
ted access, by leave or as of right, to this Court, in  lesladdtions de culpabiit erroes. Il est
the case of trials or appeals affected by legal error,  inconcevable qgislatEur ait accoalle droit
but would have granted no access whatsoever in  de se pourvoir devant notre Cour, avec autorisation
the case of possibly the gravest error of all: an  ou de plein droit, dans le casedeguraéappels
unreasonable conviction, or one that cannot be essadhine erreur de droit, mais qu'il ne I'ait
supported by the evidence. pas fait dans le cas de l'erreur qui esttieela-"

plus grave de toutes: unedaération de culpabibt”
qui est @raisonnable ou qui ne peut pas s'appuyer
sur la preuve.

The conclusion that a finding by an appeal court La conclusion que laetision d’'une cour d’ap- 27
that a verdict is unreasonable or cannot be sup- pel qu'un verdictragainable ou ne peut pas
ported by the evidence raises a question of law is  s’appuyer sur la preugeesonE question de
in harmony with the overall intent and spirit of the  droit est confoanietention gérérale eta’I'es-
two-tier criminal appeal structure in ti@&iminal prit du Bgime d'appel’deux niveauetabli par le
Code, even if there are some statutory construcCode criminel, méme si certaines integetions
tions that may lend support to a different conclu-  de la loi pewstagef une conclusion d#fénte.
sion. Several of these constructions were  Plusieurs de ces étdtiqns ontefé avanees,
advanced, none of which, in my view, is conclu- mais j'estime qu’aucune d’elles n’est concluante.
sive.

(i) Sections 686(1#)(i)) and 686(1L))(ii) (i) Les sous-al. 686(H)(i) et 686(1y)(ii)

For instance, the contrast between Par exemple, on a invogué contraste entre les 28
s. 686(1)8)(i) and s. 686(1H)(ii) has been relied  sous-al. 686{l)) et 686(1y)(ii) pour pretendre
upon to suggest that the opinion of a court of que l'avis d'une cour d’appel que le verdict est
appeal that the verdict is unreasonable is merely areraigbnnable n’est qu’une simple opinion sur une
opinion on a question of fact. For convenience, |  question de fait. Pour plus de cospjeadipro-
will set these subsections out again: duis de nouveau le texte de ces sas-alin’

686. (1) On the hearing of an appeal against a convic- 686. (1) Lors de I'audition d’'un appel d'uneedara-
tion or against a verdict that the appellant is unfit to tion de culmallit’d’'un verdict d’inaptituda Subir
stand trial or not criminally responsible on account of son ggogu de non-responsaldlittriminelle pour
mental disorder, the court of appeal cause de troubles mentaux, la cour d’appel:
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(a) may allow the appeal where it is of the opinion
that

(i) the verdict should be set aside on the ground
that it is unreasonable or cannot be supported by
the evidence,

(i) the judgment of the trial court should be set
aside on the ground of a wrong decision on a ques-
tion of law. . . .

The reasoning is that if it were a question of
law, there would be no need for both s.
686(1)@)(i)) and s. 686(1H)(ii)). See Sunbeam
Corporation (Canada) Ltd. v. The Queen, [1969]
S.C.R. 221, at pp. 237-3Bampard v. The Queen,

a) peut admettre l'appel, si elle est d’avis, selon le
cas:

() que le verdict detmaitejet” pour le motif
gu'ilezatabnnable ou ne peut pas s'appuyer sur
la preuve,

(ii) que le jugement du tribunal deepeeims-
tance detvesftare pour le motif gu'il consti-
tue une efision erroré sur une question de
droit . . .

On fait valoir que, s’il s’agissait d'une question
de droit, les sous-al. 636 (19t 686(1R)(ii)

seraient tous les deux inutiles. V&inbeam Cor-
poration (Canada) Ltd. c. The Queen, [1969]
R.C.S. 221, aux pp. 237 et 23&mpard c. The

[1969] S.C.R. 373, at pp. 380-81. This inferenceQueen, [1969] R.C.S. 373, aux pp. 380 et 381.

from the wording of the two subsections is far
from inescapable. True, the remedial power con-
tained in s. 686(1)(i) may be linked to the juris-

Cetteluttion du libe#” des deux sous-aéins
est l@tredifévitable. Il est vrai que le pouvoir
de redressememtvprau sous-al. 686@)i) peut

diction of the court of appeal to entertain, withetre lié a la comptence de la cour d’appel d’exa-

leave, questions of mixed fact and law or indeed
guestions of fact (see s. 675@)J(i)). However, it
may also be viewed as a question of law that

miner, avec son autorisation, des questions mixtes

de droit et de fait ou,enie, des questions de fait

(voir le sous-al. @J@&j)) Il peut également

needed to be specifically identified as a basis foetre pecu comme une question de droit devetné

appellate intervention, since it would not fit well
under the terminology used in s. 686}{if): an
unreasonable verdict is not a “wrong decision on a
guestion of law”. It is also arguable that the two
subsections may coexist without creating a redun-
dancy or in any way doing violence to the idea that
an unreasonable verdict is a question of law, by
contrasting the word “verdict” in s. 686(&)(i)
with the phrase “judgment of the trial court” in s.
686(1)@)(ii). The “verdict” could be seen as refer-
ring to the wrong legal conclusion of the trial
judge or the jury on the ultimate issue of guilt or
innocence, as opposed to the wrong legal conclu-
sions of the trial judge on a myriad of issues of
substantive law, procedure and evidence.

premiere

edtite expresghent comme justifiant I'interven-
tion d'une cour d'appektant dona qu'il ne cor-

respond paa la@g¢arminologie utilisé au sous-
al. 6&8§(l): un verdict draisonnable n’est pas
ueeisioh erroeé sur une question de droit».
Si on oppose le mot «verdict» figurant au sous-al.
68K([LA I'expression «jugement du tribunal de
instance»  figurant au  sous-al.
686jl)), on peutegalement mtendre que les
deux sousealinpeuvent coexister sangarde
redondance ni aucunementaallencontre de
degdque le caraeté draisonnable d'un verdict
est une question de droit. Le «verdict»ep@urrait ~
inefprcomme visant la conclusion de droit
@eorl juge du pr@s ou du jury sur la ques-

tion fondamentale de la culpabditbu de l'inno-
cence, par opposition aux conclusions de droit
errorées du juge du pres sur une multitude de
guestions de droit substantiel, de muere et de
preuve.
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(i) “Question of Law Alone” and Unreasonable (i) «Question de droit seulement» et acquitte-
Acquittals ments éraisonnables
30

Various arguments have been advanced, basedOn a avane’divers arguments foed sur les
on the implications that should flow from the use  @m&Ences que devrait entref I'utilisation de
of the expression “question of law alone” in  I'expression «question de droit seuleanéat» °
s. 676(1)4), which provides for appeals by the  67&(1)qui pEvoit que le minigife public peut
Crown to the court of appeal. These arguments are  interjeter appel devant la cour d’appel. Ces argu-
of little assistance or consequence in determining  ments ont peu el’atilitd’'importance pour ce
the scope of access to this Court under ss. 691 or  qui estteendier la pogé du droit d’appel
693. The use of that expression can be taken to  devant notre Cour queévesd fpert. 691 oua

mean either that the Crown has a right of appeal I'art. 693. Le reaatatte expression peut s'in-
from an acquittal only on a question of law, or that  ttgr’comme signifiant soit que le mirms
there is such a thing as a “question of law alone”,  public n’a le droit d’en appeler d’'un acquittement

which is distinct from a “question of law”. | think  que sur une question de droit, soit qu’'il existe une
it means the former. It is used in contrast to the  notion de «question de droit seulement» qui est
right of the accused to appeal both on questions of  distincte de la notion de «question de droit». J'es-
law, questions of fact, and questions of mixed fact time que la @renmterpetation est la bonne.
and law (see s. 675(8)(i) and (ii)), and itis of no  L’expression est utdispar opposition au droit de
assistance in further defining the scope of the [I'aedlsiterjeter appel autant sur des questions
expression “question of law” in ss. 691 and 693. de droit et des questions de fait que sur des ques-
tions mixtes de fait et de droit (voir les sous-al.
675(1)p)(i) et (ii)), et elle n'est d’'aucune utiit’
pour ce qui est deefihir davantage la pa€ de
'expression «question de droit» qui figure aux
art. 691 et 693.

The fact that a “question of law alone” is noth- Le fait qu’'une «question de droit seulement» nél

ing different than a “question of law”, and that the el gere d'une «question de droit» et que le

reasonableness of a verdict is a “question of law”  caraataisonnable d’'un verdict est une «ques-

within the meaning of s. 686(H)(i), raises the tion de droit» au sens du sous-al. 68gi)L$ou-

guestion of whether the Crown will have a right of evé’ la question de savoir si le mieigt public

appeal against an ‘“unreasonable acquittal”. aura le droit d'en appeler d'un «acquittement

Although this question does not squarely arise oneraidonnable». kfhe si cette question ne se pose

the facts of any of the three cases before us, it pas directememsdepifaits de I'une ou l'autre

arises unavoidably since the interpretation givento  des trois pourvois dont nous sommes saisis, elle se

“question of law” in s. 693(1) must equally apply = pose immanquableetent done que l'interpe-

to the phrase “question of law alone” in ss. 675(1) tation @emnhl'expression «question de droit»

and 676(1). The conclusion that the reasonableness  qui figure au par. 693(@gadlement s’appli-

of a verdict always raises a question of law has a  quer aux expressions «simple question de droit» et

single, inevitable, consequence for these two sec-  «question de droit seulement» qui figurent aux

tions: an accused person does not require leave to  par. 675(1) et 676(1) respectivement. La conclu-

appeal under s. 675(1) where he or she challenges  sion que leraraitonnable d’'un verdict sou-

the reasonableness of the verdict. On the otheeve loujours une question de droit a une seule
congquence iavitable pour ces deux paragraphes:
'accu® qui conteste le cara&€ raisonnable du
verdict n'a pas besoin d'une autorisation d'appel
fondée sur le par. 675(1). Par contre, cela ne com-
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hand, it will not affect the Crown’s rights of appeal  promet aucunement le droit du erenjstiblic
from an acquittal in any way. d’en appeler d’'un acquittement.

In their written submissions, both the Attorney Dans leur argumentatioecfite, le procureur
General for Ontario and the Attorney General of endggal de I'Ontario et le procureureggral du
Manitoba (who participated in the companion  Manitoba (qui a patiaip{ pourvois connexes)
cases) recognized that the law, as it stood at the  ont tous les deux reconmaiagudlair, selon
time of the appeal, is clear that the Crown has no etat’du droia’I'époque du pourvoi, que le minis-
right of appeal from an acquittal on the ground thatere tpublic n’avait aucun droit d’en appeler d’'un
it was unreasonable, because the reasonableness of  acquittement pour le motif cquaisstrdible,

a verdict is a question of fact (or one of mixed fact  parce que le esraeiSonnable d’'un verdict est
and law). See, e.gSunbeam, supra, at p. 233;  une question de fait (ou une question mixte de fait
Lampard, supra, at pp. 380-81;Ciglen v. The et de droit). Voir, par exempl8inbeam, précité, a
Queen, [1970] S.C.R. 804, at pp. 814-1%&r Cart- la p. 233Lampard, précité, aux pp. 380 et 381;
wright C.J., dissentingR. v. B. (G.), [1990] 2 Ciglenc. LaReine, [1970] R.C.S. 804, aux pp. 814
S.C.R. 57, at pp. 70-7R. v. H. (D.S) and N. et 815, le juge en chef Cartwright, dissideRtg.
(J.D.), [1994] 2 S.C.R. 392, rev'g (1994), 90 B. (G.), [1990] 2 R.C.S. 57, aux pp. 70 et RLc.
C.C.C. (3d) 564 (B.C.C.A.R. v. Blundon (1993), H. (D.S) et N. (J.D.), [1994] 2 R.C.S. 392, inf.
84 C.C.C. (3d) 249 (Nfld. C.A.), at pp. 279-80.  (1994), 90 C.C.C. (3d) 564 (C.A.CRB.:
There can be no suggestion that the Crown’s righBlundon (1993), 84 C.C.C. (3d) 249 (C.A.T.-N.),
of appeal at first instance is being enlarged or aux pp. 279 et 280. On ne saurait laisser entendre
expanded to include “unreasonable acquittals” as a  que, de prime abord, le droit d’appel éweminist
result of the determination that the reasonableness  publelaagt de mardre a viser les «acquitte-
of a verdict is a “question of law” as well as a  memgdonnables» en raison de &tidion que
“question of law alone”. As before, the Crown is  le caextraisonnable d'un verdict estla fois
barred from appealing an acquittal on the sole  une «question de droit» et une «question de droit
basis that it is unreasonable, without asserting any  seulement». Coetaiele’cas auparavant, il est
other error of law leading to it. interdit au mimst public d’en appeler d’'un ver-
dict d’acquittement pour la seule raison qu'il est
déraisonnable, sans invoquer quelque autre erreur
de droita I'origine de ce verdict.

There is no anomaly in this result. The powers Cela n'a rien d’anormal. Les pouvoirs de la cour
of the court of appeal in the case of Crown appeals  d'appel earendtappels interjes par le minis-
on a question of law are contained in s. 686(4) ofere public sur une question de droit senbh&s
the Code. There is no reference in that section to  au par. 686(€pde Il n'y a aucune mention de
an unreasonable verdict. This is consistent with the  verdigisbnnable dans ce paragraphe. Cela est
limited rights of appeal conferred on the Crown by  compatible avec les droits d’appek ligui¢” le
s. 676(1). The absence of language granting a  par. 676(Breani minigre public. L'absence
remedial power corresponding to s. 686d}l()f, de termes accordant un pouvoir de redressement
suggests that Parliament did not intend “unreason-  correspoadahii pevu au sous-al. 686@))i)
able acquittals” to be appealable by the Crown at  indique queglsldfeur n'a pas voulu que les
first instance. Further, and more importantly, as a  «acquittemerasadhnnables» puissent, de prime
matter of law, the concept of “unreasonable acquit-  abord, faire I'objet d’'un appel dwemsipisblic.
tal” is incompatible with the presumption of inno-  En outre et qui plus est, la notion d’'«acquittement
cence and the burden which rests on the prosecueraisbhnable» est incompatible, en droit, avec la
tion to prove its case beyond a reasonable doubt. esopmption d’innocence et I'obligation qu'a la
Seelampard, supra, at pp. 380-81Schuldt v. The  poursuite de m@msenter une preuve hors de tout
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Queen, [1985] 2 S.C.R. 592, at p. 618, (G.), doute raisonnable. Voitampard, précit, aux

supra, at pp. 70-71. Since, different policy consid-  pp. 380 et 3huldt c. La Reine, [1985] 2

erations apply in providing the Crown with a right R.C.S. %91 p. 610B. (G.), précité, aux pp. 70

of appeal against acquittals, it seems to me that et 71. Vu qeeedifs consa&tations de prin-

there is no principle of parity of appellate access in  cipe s’appliguigttribution au minisre public

the criminal process that must inform our interpre-  d’un droit d’appel contre des acquittements, il me

tation of this issue. semble que le processus criminel ne comporte
aucun principe de paetén matte de droit d'ap-
pel qui doit sous-tendre notre integfation de
cette question.

(i) Redundancy (i) La redondance

Finally, there is litle merit in the argument, Enfin, il y a peu de fondemeat 'argument — 34
which is more one of policy than of statutory inter-  quevel davantage de la politiquergfale que
pretation, that a second level of assessment of the de lietatipri de la loi — qu'un deusme
reasonableness of a verdict is unnecessary since  niveaaluition du caraeté raisonnable d'un
this Court is in no better position than courts of  verdict est inutile vu que notre Cour n’est pas
appeal to arrive at a correct answer, and that the  mieugeptaee les cours d’appel pour trouver la
exercise is merely repetitious. The review by the  boepense et qu'il ne s'agitlque d’'un exer-
Supreme Court of a decision by a court of appeal cice redondant. L’examen par la Ceunnesd@r”
that a verdict is unreasonable or cannot be sup- etasidh d'une cour d'appel qu'un verdict est
ported by the evidence is in reality the first level of eraiSonnable ou ne peut pas s’appuyer sur la
appellate review of that conclusion. The court of  preuve constitueeaitrie premier niveau de
appeal, in examining the issue, obviously does not  clenei appel de cette conclusion. Lorsqu’'elle
have the benefit of the analysis of the question by  examine la question, la cour d’appeéficieb”
the trial court, as it would, or should, on legal evidemmenta'ce sujet, d'aucune analyse du tribu-
issues such as the admissibility of evidence or the  nal degnemstance comme ce serait le cas, ou
availability of a defence. The determination of the  ce deetadt [e cas, relativementdes questions
reasonableness of the verdict is therefore an origi-  de droit comme I'admisdieilis preuve ou la
nal decision by the court of appeal, and there is no  possildliivoquer un moyen deetEnse. La
reason to bar the possibility of a review of that etedimination du caraeté raisonnable du verdict
important decision. est donc unediBion originale de la cour d’appel,

et rien ne justifie dcarter la possibikt'de conm*
ler cette @cision importante.

In the end, there is no statutory interpretation En dgfinitive, aucun principe d’interptation 35
principle that precludes the conclusion reached inegislative n’empthe de tirer la conclusioa °
Yebes, which is in accordance with the overriding  laquelle on est eadians I'aret Yebes, laquelle
principle expressed iRizzo Shoes, supra. To the  est conforme au principe dominamon& dans
extent that decisions subsequen¥ébes may have  I'aret Rizzo Shoes, précitt. Dans la mesureudes
suggested that the reasonableness of a verdict doescisiat's postfieuresa’l'arrét Yebes peuvent avoir
not raise a question of law so as to give rise to a dagsdéndre que le carat raisonnable d'un
right of appeal, either as of right or by leave, under  verdict neegeyas une question de droit sus-
ss. 691 or 693 of th€riminal Code, these deci-  ceptible de donner naissamcm droit d'appel de
sions in my view are in error, ar\ébes must be  plein droit ou avec autorisation en vertu de
reaffirmed. Three cases were brought to our atten- 'art. 691 ou de l'art. 6@8&dducriminel, ces
tion which are said to cast doubt on whether the ecigidns sont, selon moi, erees et I'arel Yebes
reasonableness of a verdict involves a question of  etoit Confirng & nouveau. On nous a sigaal’
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law. In all three cases, two of which were appeals troistardont on dit qu’ils ehent un doute
by the Crown and one by the defence, this Court  gaaatvoir si le caraete raisonnable d’'un ver-
guashed the appeal which was launched as of right  dictweouine question de droit. Dans ces trois
on the basis of a dissent in the court of appeal on etsami I'appel avaiteté interje€ par le minigfe
the question of whether the verdict was reasonable.  public dans deux cas etefenda dans l'autre
SeeR. v. Jensen (1996), 106 C.C.C. (3d) 430 (Ont.  cas, notre Cour a anleupourvoi qui avaiete
C.A)), appeal quashed, [1997] 1 S.C.R. 3R4dy.  formé de plein droit en raison d’'une dissidence en
Osvath (1996), 87 O.A.C. 274 (C.A.), appeal cour d’appel sur la question de savoir si le verdict
guashed, [1997] 1 S.C.R. R; v. Hamilton, [1997] était raisonnable. VoiR. c. Jensen (1996), 106
Q.J. No. 67 (QL) (C.A.), appeal quashed June 2, C.C.C. (3d) 430 (C.A. Ont.), pourvoge,annul”
1997, [1997] S.C.C.A. No. 105 (QL). The quash- [1997] 1 R.C.S. B04¢. Osvath (1996), 87
ing of these appeals, which implies an absence of 0O.A.C. 274 (C.A.)), pourvoiearft@b7] 1
jurisdiction rather than a disposition of the appeal R.C.R €; Hamilton, [1997] A.Q. ® 67 (QL)
on the merits, could be viewed as a proper applica- (C.A.), pourvoi eedaul juin 1997, [1997]
tion of Yebes. Arguably, Yebes left open the possi- C.S.C.R? 405 (QL). L'annulation de ces pour-
bility that some dissents in appellate courts on the  vois, qui implique I'absence deteacepplud
unreasonableness of a verdict may not amount to  qu'acisidh sur le fond, pourradgtre interpe-
dissents on a question of law. After referring to theee ttomme une application correcte de éarr”
difficulty in drawing a clear line between a ques-Yebes. On peut petendre que ce dernier aermi'a
tion of fact and one of law, and in response to the equast la possibilé” que certaines dissidences,
argument advanced by the Crown in that case that en cour d'appel, sur lereaditaisonnable
there was no point of law dividing the majority  d’un verdict ne constituent pas des dissidences sur
and the dissenting judge in the Court of Appeal, une question de drodés Awoir mentiona’la
Mclintyre J. said, at p. 181: difficetfle tracer une ligne demarcation claire
entre une question de fait et une guestion de droit,
et pour gpondrea’ I'argument du minist'e public
gu’il n’y avait, dans cette affaire, aucun point de
droit sur lequel ne s’entendaient pas les juges
majoritaires et le juge dissident de la Cour d’appel,
le juge Mcintyre a dita’la p. 181.:

Therefore, whether or not an appeal raises a question of Paqgoens, la question de savoir si un appelesail’

law can only be determined after an examination of both une question de droit mtredrarické qu’apes un

the statements of law and the application of the law to examen des principes de droit et I'application du droit
the facts in the courts below. aux faits par les cours d’instanegeufé.

This may be taken to suggest that some, but not all  Celaefreuinferpe®® comme indiquant que les
differences of opinion about the reasonableness of  divergences d’opinions sur Ereasishnable

a verdict will give rise to a question of law. Others,  d'un verdict neeseul pas toutes une question
presumably, would at best involve a mixed ques- de droit. Certaines divergences d’opinions ne
tion of fact and law, or a simple disagreement on  constitueraient vraisemblablement tout au plus
the facts. With respect, | do not agree that such a  qu'une question mixte de droit et de fait, ou un
distinction was intended byrebes. It is both  simple dSaccord sur les faits. En toutefétence,
unsound and undesirable. When a conviction is  je ne suis pas d'accord pour dire qu’onetavoulu
said to be unreasonable, or unsupported by the evi-  blir une telle distinction datyéaas.” Pareille

dence, it is that conclusion itself that raises a ques-  distinctianladbis boiteuse et non souhaitable.

tion of law, not merely the process by which the  Lorsqu’on dit qu'wewadition de culpabibtest
conclusion was reached. Therefore, there is noeraidbnnable ou qu’elle ne s’appuie pas sur la
need to determine whether that conclusion was  preuve, c'est cette conclesion qui sowve
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arrived at by the application of the wrong legal  une question de droit, et non simplemeuainla fa,
test, or otherwise tainted by a legal irregularity,  dont on en esearigette conclusion. Il est donc
since even when it applies the right test, in an inutileeterdiiner si cette conclusiorstilte de
error-free process, the court of appeal must be [I'application du mauvars quitidique ou si elle
right, as a matter of law, on the legal appreciation  est par ailleurs eatdtine iregularig en droit,
of the verdict as a reasonable one. This approach is  earemérsqu’elle applique le bon eie en
also consistent with the need for clarity in jurisdic-  I'absence de toute erreur, la cour d’appel doit avoir
tional matters. There certainly would be little judi-  raison en droit lorsqu’elle juge que le verdict est
cial economy in embarking upon a characterization  raisonnable. Ce point de ggalestent compa-
of the appellate exercise as one of fact, rather than tible avec le besoinalerclaratie de comg”
law, as a threshold determination of jurisdiction.  tencectiiomie des ressources judiciaires serait
Rather than streamlining or reducing appeals, ituremient faible si on entreprenait de qualifier de
would add to their litigiousness, but on the wrong  question de faitptplyié de droit, I'exercice
guestion. auquel se livre une cour d’'appel paiedhiner si
elle a comptence aue&part. Au lieu de rationaliser
les appels ou d’eneduire le nombre, cela aurait
pour effet d’en accnt’e le caraafe litigieux, mais
relativementa’la mauvaise question.

C. Whether the Standard of Review Under Section  C. La norme de contrdle en vertu du sous-al.
686(1)(a)(i) Should Be Modified 686(1)a)(i) devrait-€lle &re modifiée?

The test for an appellate court determining Le crittre qu’une cour d’appel doit appliquer36
whether the verdict of a jury or the judgment of a  poetedhiner si le verdict d'un jury ou le juge-
trial judge is unreasonable or cannot be supported  ment d’'un juge das @sicdfaisonnable ou ne
by the evidence has been unequivocally expressed  peut pas s'appuyer sur la pteénerae clai-

in Yebes as follows: rement dans I'atrYebes:
[Clurial review is invited whenever a jury goes beyond [1I doit y avewision judiciaire chaque fois que le
a reasonable standard . [T]he test is ‘whether the ver- juryegasse une norme raisonnable. [...] [L]eecet’
dict is one that a properly instructed jury acting judi- est celui de savoir «si le verdict est 'un de ceux qu'un
cially, could reasonably have rendered’. jury qui aurdes directives approges et qui agit
d’'une mangre judiciaire aurait pu raisonnablement ren-
drex.

(Yebes, supra, at p. 185 (quotingCorbett v. The  (Yebes, précité, a la p. 185 (citanCorbett c. La
Queen, [1975] 2 S.C.R. 275, at p. 28%er Reine [1975] 2 R.C.S. 275a la p. 282, le juge
Pigeon J.).) Pigeon).)

That formulation of the test imports both an objec-  Cette formulation dereciitipliquea’la fois une

tive assessment and, to some extent, a subjectiwvaludtion objective et, dans une certaine mesure,
one. It requires the appeal court to determine what ewakiation subjective. Elle oblige la cour d'ap-
verdict a reasonable jury, properly instructed, @eaBterminer quel verdict un jury raisonnable,
could judicially have arrived at, and, in doing so, ayaot des directives appropgs et agissant de

to review, analyse and, within the limits of appel-  neamijudiciaire, aurait pu rendre, et ce faisant, °
late disadvantage, weigh the evidence. This latter  exanmananalyser et, dans la mesure ibest
process is usually understood as referring to a sub-  possible de le faire compte tenu de la situation
jective exercise, requiring the appeal court to esal/antageuse dans laquelle se trouve un tribunal
examine the weight of the evidence, rather than its  d’apg@laluer la preuve. Ce dernier processus
bare sufficiency. The test is therefore mixed, and it  es€mglement cons&é comme un exercice

is more helpful to articulate what the application of  subjectif qui oblige la cour d'appaminer
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that test entails, than to characterize it as either an  I'importance de la preuve, et non sewérment °

objective or a subjective test. fier si elle est suffisante. Lererigst donc mixte,
et il est plus utile deeattrire les corexjuences de
son application que de le qualifier d’objectif ou de
subjectif.

The Yebes test is expressed in terms of a verdict Le critere de I'aret Yebes est formué en fonc-
reached by a jury. It is, however, equally applica- tion d'un verdict prenqac” un jury, mais il
ble to the judgment of a judge sitting at trial with-  s’applique tout autant au jugement d’'unguge si’
out a jury. The review for unreasonableness on  geant sans jury. L’examen en appel évecaract’
appeal is different, however, and somewhat easiereraigtinnable est toutefois @ifEnt et un peu plus
when the judgment under attack is that of a single  facile lorsque le jugement e@stesElui d’'un
judge, at least when reasons for judgment of some  juge seul, du moins quand il y a des motifs de
substance are provided. In those cases, the review-  jugement assez substantielscliéamade’ tri-
ing appellate court may be able to identify a flaw  bunal d’appel quiedeg 'examen est parfois
in the evaluation of the evidence, or in the analy- en mesureaded une lacune dangValuation
sis, that will serve to explain the unreasonable con-  de la preuve ou dans l'analyse, qua spiira °
clusion reached, and justify the reversal. For exam-  quer la conclusiaisalinable qui até tirée, et
ple, inR. v. Burke, [1996] 1 S.C.R. 474, this Court a justifier 'annulation. Par exemple, dans &R
was in a position to identify the deficiencies in thec. Burke, [1996] 1 R.C.S. 474, notre Courtt en
trial judge’s analysis of the evidence which led to  mesure edeldl les lacunes de I'analyse de la
her unreasonable conclusions in respect of the  preuve qui avaierd Brjagé du praesa tirer
three counts of indecent assault facing the accused.  des conclusiaismiiables sur les trois chefs
In that case, Sopinka J. found that the trial judge  d’attemtkt pudeur auxquels faisait face l'ac-
had ignored the possibility of collusion or corrobo- eu®ans cet aet] le juge Sopinka aedid,
ration between witnesses before accepting their  d'une part, que le juge dis pragait tenu
“strikingly similar” evidence, had not been alive to  compte ni de la possikiétcollusion ou de cor-
circumstances (i.e., the absence of physical traces  roboration engmt@sst’avant d’'accepter leurs
of an alleged indecent assault which, if true, should epoditions d'une «ressemblance frappante», ni
have left observable marks) which caused great des circonstancea{dlestabsence d'indices
concern about the reliability of evidence adduced  physiques dateruii attentad la pudeur qui,
in support of allegations of a bizarre nature, and  s'dtast” produit, aurait @”laisser des traces
had relied uncritically on unorthodox identification  visibles) qui soulevaienedeux doutes au sujet
evidence. Similarly, inR. v. Reitsma, [1998] 1 de la fiabile¢" de la preuve produita T'appui
S.C.R. 769, rev'g (1997), 97 B.C.A.C. 303, this etddnges afifations, et d’'autre part, que celui-ci
Court agreed with Rowles J.A., dissenting, that the eta#f’ fond, sans se poser de questions, sur une
trial judge had failed to advert to deficiencies in  preuve d'identification inhabituelle. Bmem”
the pre-trial identification procedure and the short-  danst&ir€. Reitsma, [1998] 1 R.C.S. 769, inf.
coming of “in-dock” identification. Finally, irR.  (1997), 97 B.C.A.C. 303, notre Cour a condu, -
v. O'Connor (1998), 123 C.C.C. (3d) 487 [linstar du juge Rowles, dissidente en cour d’appel,
(B.C.C.A), at pp. 492-93 and 518-20, the trial que le juge duepraivait fait aucune allusion
judge accepted the accused’s evidence that he was  aux lacunes dedanerdadentification prala-
not present at the place where the offence was ble aaged& 1a faiblesse de l'identification au
alleged to have been committed, and yet convicted  banc deescEudin, dans l'aet'R. ¢. O’Con-
the accused. This logical inconsistency was reliedhor (1998), 123 C.C.C. (3d) 487 (C.A.C.-B.), aux
upon by the Court of Appeal to explain the unrea-  pp. 492, 493 ea538®0, le juge du pres a
sonableness of the verdict. These examples azdepgfmoignage de I'acces’selon lequel il
demonstrate that in trials by judge alone, the court etait” pasa’ I'endroit ai l'infraction aurait et
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of appeal often can and should identify the defects
in the analysis that led the trier of fact to an unrea-
sonable conclusion. The court of appeal will there-
fore be justified to intervene and set aside a verdict

as unreasonable when the reasons of the trial judge

reveal that he or she was not alive to an applicable
legal principle, or entered a verdict inconsistent
with the factual conclusions reached. These dis-

cernable defects are themselves sometimes akin to

a separate error of law, and therefore easily sustain
the conclusion that the unreasonable verdict which
rests upon them also raises a question of law.

commise, ce qui ne I'a pash&rdp dclarer
'ez@aipable. La Cour d’'appel a invegoét
illogisme pour expliquer leezarditaisonnable

du verdict. Ces exermplestdEnt que, dans le

cas d'wes mexcant un juge seul, la cour d'ap-

pel peut souvent identifier les faiblesses de
I'analyse qui onteuflegnge des faita firer une
conclusemaisbnnable, et qu’elle devrait le

faire. La cour d’appel est doee pistierve-

nir et d’annuler un verdict parce gerdieshe”

nable, lorsqu'’il ressort des motifs du juge du pro-

es @u'il n'a pas tenu compte d'un principe de

droit applicable ou qu’il a inscrit un verdict incom-
patible avec les conclusions de faieés. Ces fai-
blesses discernables s'apparentent parfois elles-
mémesa’ une erreur de droit distincte et permettent
donc facilement de conclure que le verdietal
sonnable auxquels elles ont denkiéu soutve
également une question de droit.

The exercise of appellate review is considerably Le contole en appel est beaucoup plus difficile38

more difficult when the court of appeal is required

to determine the alleged unreasonableness of a ver-

dict reached by a jury. If there are no errors in the

charge, as must be assumed, there is no way of

determining the basis upon which the jury reached
its conclusion. But this does not dispense the

lorsque la cour d’appel doit statuer sgatiath
deecardgtisonnable du verdict prona@npar

un jury. Si I'expus’contient aucune erreur,
comme il fawgsienef, il n'y a aucun moyen

ederdiiner ce qui a amené jurya tirer sa con-

clusion. Mais cela ne dispense pas la cour qui pro-

reviewing court from the need to articulate the ede’au contie du besoin @dhoncer les motifs

basis upon which it finds that the conclusion
reached by the jury was unreasonable. It is insuffi-
cient for the court of appeal to refer to a vague
unease, or a lingering or lurking doubt based on its
own review of the evidence. This “lurking doubt”
may be a powerful trigger for thorough appellate
scrutiny of the evidence, but it is not, without fur-
ther articulation of the basis for such doubt, a
proper basis upon which to interfere with the find-
ings of a jury. In other words, if, after reviewing
the evidence at the end of an error-free trial which
led to a conviction, the appeal court judge is left
with a lurking doubt or feeling of unease, that
doubt, which is not in itself sufficient to justify
interfering with the conviction, may be a useful
signal that the verdict was indeed reached in a non-
judicial manner. In that case, the court of appeal
must proceed further with its analysis.

pour lesquels elle juge que la conclussopatir’
le atait ‘Eraisonnable. Il ne suffit pas que la
cour d'appel parle d'un vague malaise ou d'un
doute persistamsglierfe son propre examen

de la preuve. Ce «doute persistanteteeuin”

puisstarhént @clencheur d’'un examen appro-

fondi de la preuve en appel, mais il ne constitue
pas, sans plus d’explications, une bonne raison de
modifier les conclusions d'un jury. En d'autres

termes, sieapavoir examia’la preuvea’la fin

d'ungeaEng de toute erreur, qui a aboati °
ueelatation de culpabitt” le juge de la cour
d’appel continaprdiiver un doute ou un certain

malaise, ce doute, qui n'est pas suffisant en soi

pour justifier I'annulation dedéaddtion de cul-
Ealpktit constituer un signe utile qu’on en est
effectivemeneadfivie marete non judiciaire

au verdict. Dans ce cas, la cour d'appel doit pour-

suivre son analyse.
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When a jury which was admittedly properly
instructed returns what the appeal court perceives

Lorsqu’'une @claration de culpabibtprononee

par un jury qou ales,directives certes appro-

to be an unreasonable conviction, the only rational eegriést jugé draisonnable par la cour d’appel,

inference, if the test itvYebes is followed, is that
the jury, in arriving at that guilty verdict, was not
acting judicially. This conclusion does not imply
an impeachment of the integrity of the jury. It may
be that the jury reached its verdict pursuant to an
analytical flaw similar to the errors occasionally
incurred in the analysis of trial judges and revealed
in their reasons for judgment. Such error would of
course not be apparent on the face of the verdict by
a jury. But the unreasonableness itself of the ver-
dict would be apparent to the legally trained
reviewer when, in all the circumstances of a given
case, judicial fact-finding precludes the conclusion
reached by the jury. Judicial appreciation of the
evidence is governed by rules that dictate the
required content of the charge to the jury. These
rules are sometimes expressed in terms of warn-

la seule conclusion rationnelle qui e fige,

selon leecatde I'aret Yebes, est que le jury n'a
pas agi de eranjudiciaire pour en arrivex ce
verdict de culpabiligtte conclusion ne met pas
en douteglfitit’du jury. Il se peut que le jury
soit a’@vson verdict en raison d’une faiblesse
d’analyse semblable aux erreurs d’analyse que les
juges duepraommettent parfois et qui ressor-
tent de leurs motifs de jugement. Une telle erreur
esiemment pas apparerstda lecture rafne
du verdict d’'un jury. Mais le eagadiraisonna-
ble ki@ du verdict estvident pour la per-
sonneeddtune formation juridique qui I'exa-
mine si, compte tenu de [I'ensemble des
circonstances d'une affailedbappgciation
judiciaire des faits exclut la conclesquatile
jury. Léajgirdn judiciaire de la preuve est

ings, mandatory or discretionary sets of instruc-egie par desegles qui dictent le contenu de I'ex-

tions by which a trial judge will convey the prod-
uct of accumulated judicial experience to the jury,
who, by definition, is new to the exercise. For
instance, a judge may need to warn the jury about
the frailties of eye-witness identification evidence.

poal jury. Cesegles sont parfois expries

sous forme de mises en garde, de directives obliga-
toires ou dismmhaires, au moyen desquelles un

juge degptoarismet le fruit de toute son exp’
rience judiciaire aux membres du jury qui, par

Similarly, years of judicial experience has revealed efinition, sont des profanes en la readi. Par

the possible need for special caution in evaluating

the evidence of certain witnesses, such as accom-

plices, who may, to the uninitiated, seem particu-
larly knowledgeable and therefore credible.
Finally, judicial warnings may be required when
the jury has heard about the criminal record of the
accused, or about similar fact evidence. But these
rules of caution cannot be exhaustive, they cannot
capture every situation, and cannot be formulated
in every case as a requirement of the charge.
Rather, after the jury has been adequately charged
as to the applicable law, and warned, if necessary,
about drawing possibly unwarranted conclusions,
it remains that in some cases, the totality of the
evidence and the peculiar factual circumstances of
a given case will lead an experienced jurist to con-
clude that the fact-finding exercise applied at trial

exemple, il se peut qu’un juge doive mettre le jury
en garde contre les faiblesses de la preuve d’identi-
fication graoih oculaire. De erhe, des arg€s
dexence judiciaire montrent qu'il peut sé-
lecessaire de faire une mise en gardeigfe
egaluant la dposition de certainsemoins,
comme les complices, qui, aux yeux du profane,
peuvent sembler magioelnt bien infores et
daedildes. Enfin, il se peut que le juge doive
faire une mise en garde lorsque le jury a entendu
parler du casier judiciaire dee lmccdsine
preuve de faits similaires. Maglezsle pru-
dence ne peuwetnt eixhaustives au sens d'en-
glober chaque situation, ni constituer, dans chaque
cas, une exigence deel'expasy. Au con-
traire, une fois que le juty desdirectives suf-
fisantes au sujet du droit applicable eteg@'’il a -

mis en garde, siatessaire, contre la possilalitie
tirer des conclusions injust&s, il reste que, dans
certains cas, I'ensemble de la preuve ainsi que les
faits particuliers de l'affaire aemeront un juriste
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was flawed in light of the unreasonable result that edrpEn€ a conclure que I'appciation des faits
it produced. effecte€ au proes €tait lacunaire vu leesultat
déraisonnable auquel elle a reen”

When an appellate court arrives at that conclu- Lorsqu’une cour d’appel en arrive cette con- 40

sion, it does not act as a “thirteenth juror”, noris it clusion, elle n’agia e ‘de «treizme jue» et
“usurping the function of the jury”. In concluding  n’«usurpe [pas non plus] la fonction de jury». En
that no properly instructed jury acting judicially  concluant qu'aucun jury ayant des directives

could have convicted, the reviewing court inevita-  appes@iet agissant d’'une mere’ judiciaire

bly is concluding that these particular jurors who  n’aurait pu prononcer eciaration de culpabi-
convicted must not have been acting judicially. In e,lité tribunal d’examen conclut emitablement

that context, acting judicially means not only act- que lessjugli ont pronorecla dEclaration de

ing dispassionately, applying the law and adjudi-  culpa&bilitont pas agi de maré judiciaire.

cating on the basis of the record and nothing else.  Dans ce contexte, agir €le ugiciaire signi-

It means, in addition, arriving at a conclusion that fie non seulement agir impartialement, appliquer la
does not conflict with the bulk of judicial experi- loi et juger uniquement en fonction du dossier,
ence. This, in my view, is the assessment that must  mais encore tirer une conclusion qui na va pas °
be made by the reviewing court. It requires not I'encontre de I'ensemble derlexgE judiciaire.
merely asking whether twelve properly instructed  Telleashoh avis, Evaluation que doit faire le
jurors, acting judicially, could reasonably have tribunal d’examen. Il ne suffit pas de se demander
come to the same result, but doing so through the  si doweegyent rey des directives appropgs

lens of judicial experience which serves as an addi- et agissant d’uneren@diciaire auraient pu
tional protection against an unwarranted convic-  arriver amenEsultat, mais encore faut-il le
tion. fairea la lumére de I'exptience judiciaire qui est

un autre moyen @Viter les éclarations de culpa-
bilite injustifiees.

It is not particularly significant to describe this Il n’'importe pas particuéfement de qualifier 41
judicial oversight as either objective or subjective.  d’objective ou de subjective cette surveillance
It is exercised by an appeal court and therefore it  judiciaire. Elle esieexgac une cour d'appel de
will invariably draw on a collection of judicial  sorte qu’elle s’appuie immanquablement sur I'ex-
experiences. Because of its judicial character, anderiepée de divers juges. En raison de la nature
because it purports to identify features of a case judiciaire de cette surveillance et du fait qu'elle
that will give experienced jurists cause for con-  véséeéntifier les caraetistiques d'une affaire
cern, it is imperative that the reviewing court artic-  qui sont de natproccuper des juristes ep’
ulate as precisely as possible what features of the esigh&st absolumentnéssaire que le tribunal
case suggest that the verdict reached by the jury  d’exaewivelde fapn aussi @cise que possi-
was unreasonable, despite the fact that it was not  ble les arastiqgties de I'affaire qui laissent
tainted by any erroneous instructions as to the croire que le verdict detfiryEraisonnable,
applicable law. In some cases, the articulation of enm’s’il nétait pas vi@ par des directives erro-
the grounds upon which an appellate court con-eesnsur le droit applicable. Dans certains cas, les
cludes that a conviction was unreasonable may  motifs qu'une cour d'appel aldappui de sa

elucidate previously unidentified dangers in evi-  conclusion qu'usgaddtion de culpabibt est
dence and give rise to additional warnings to the eragonnable peuvent faire ressortir des dangers
jury in subsequent cases. Most of the time, it will  autrefois inconnus eeredg’ preuve et donner

simply point to a case that presented itself with  leed'autres mises en garde au jury dans des
several causes for concern, none of which, in isola- affairesaultes. La plupart du temps, ils ne font
tion, might have required that the jury be warned  qu’attirer I'attention sur une affaire qui comportait
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in any particular way. There are many illustrations  plusieurs sourcesedecppation, dont aucune,
from the case law of verdicts having been found  prisestigelit, n'aurait pu commander une mise
unreasonable essentially on the strength of accu-  en garde parti@udijury. La jurisprudence ren-
mulated judicial experience. Concerns about vari-  ferme plusieurs exemples de verdicts ef@i ont ~
ous aspects of the frailty of identification evidence efigEraisonnables essentiellement sur la foi de
have been a recurrent basis, by itself or together deepte judiciaire. Les poccupations rela-
with other considerations, for overturning verdicts  tieedivers aspects de la faiblesse de la preuve
as unreasonable. See, eRBurke, supra; Reitsma, d’identification justifient souveng elles seules ou
supra; R. v. Keeper (1993), 88 Man. R. (2d) 156  conjointement avec d’autres facteesarter des
(C.A); R v. Malcolm (1993), 81 C.C.C. (3d) 196  verdicts pour le motif qu'ils soetatsonnables.
(Ont. C.A);R v. Tat (1997), 117 C.C.C. (3d) 481  Vaoir, par exemjderke, précite; Reitsma, précite;
(Ont. C.A));R v. N.D,, [1993] O.J. No. 2139 (QL) R. c. Keeper (1993), 88 Man. R. (2d) 156 (C.A.);
(C.A). Judicial experience has also been relied?. c. Malcolm (1993), 81 C.C.C. (3d) 196 (C.A.
upon to question the reasonableness of verdicts in  @nt);Tat (1997), 117 C.C.C. (3d) 481 (C.A.
cases of sexual misconduct presenting troubling  OR.)c. N.D., [1993] O.J. No. 2139 (QL)
features such as allegations of sexual touching ofa  (C.A.). Onegjalment fong'sur I'exgrience
bizarre nature (see, e.@urke, supra; R. v. C.V., judiciaire pour mettre en doute le cagaetraison-
[1993] O.J. No. 1512 (QL) (C.A)R. v. L. nable de verdicts rendus dans des affaires d'incon-
(JHH.P) (1992), 75 C.C.C. (3d) 165 (Man. duite sexuelle qui comportaient des er@act’
C.A))), or the possibility of collusion between wit-  tiques troublantes comme deegatidins
nesses (see, e.@urke, supra). Finally, the experi-  d'attouchements sexuektranges (voir, par
ence of the courts has occasionally been broughtto  exeplke, précité; R c. C.V., [1993] O.J.
bear, although not always explicitly, on the assess-  No. 1512 (QL) (RAc);L. (J.H.H.P.) (1992),
ment of verdicts rejecting a defence with respectto 75 C.C.C. (3d) 165 (C.A. Man.)), ou la pmssibilit’
which there may be unjustified skepticism or even  de collusion eetr®ins (voir, par exemple,
prejudice because those relying on such justificaBurke, précite). Enfin, il est arrie’parfois que I'ex-
tions or excuses may be viewed as simply trying to erigmce des tribunaux soit miseprofit, quoique
avoid responsibility for their actions. See, eR., ce ne soit pas toujours explicitement, peuvaluer
v. Vaillancourt (1999), 136 C.C.C. (3d) 530 (Que. des verdicts qui rejettent un moyerietesel sus-
C.A)); Molodowic, supra. ceptible d’engendrer un scepticisme injustifit
méme des @jugés, en raison de la possil@litue
les gens qui invoquent de telles justifications ou
excuses soient pggs comme tentant simplement
d’eviter d'assumer la responsaldlitie leurs actes
Voir, par exempleR. c. Vaillancourt (1999), 136
C.C.C. (3d) 530 (C.A. QuJ; Molodowic, précite.

It follows from the above that the test Yebes Il s’ensuit que les cours d’appel doivent conti-
continues to be the binding test that appellate  nuer d'appliquer &xecde I'aret Yebes pour
courts must apply in determining whether the ver- etedhiner si le verdict du jury esemdisonnable
dict of the jury is unreasonable or cannot be sup-  ou ne peut pas s’appuyer sur la preuve. Dans la
ported by the evidence. To the extent that it has a  mesuree cCriere a un aspect subjectif, c'est
subjective component, it is the subjective assess-  kapgdion subjective d’'une personne qui pos-
ment of an assessor with judicial training and edesla formation et I'exgrience d’'un juge qui doit
experience that must be brought to bear on thetre isea’ profit pour examiner la preuve sur
exercise of reviewing the evidence upon which an  laquelle reposeeataation de culpabibt’que
allegedly unreasonable conviction rests. That, in  I'atgd @raisonnable. Cela oblige le juge qui
turn, requires the reviewing judge to import his or  pdea I'examena faire appeh 'sa connaissance
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her knowledge of the law and the expertise of the  du droia d¢exXpertise que les tribunaux ont
courts, gained through the judicial process over the  acquise au fil des ans, et hon seusenpeapre

years, not simply his or her own personal experi- eegnce personnelle atsa propre perspicaeit’

ence and insight. It also requires that the reviewing  Cela oldiggderment le tribunal d'examea °

court articulate as explicitly and as precisely asnoricer de fagn aussi claire et pcise que possi-
possible the grounds for its intervention. | wish to  ble les motifs de son intervention. Je siauis

stress the importance of explicitness in the articu- gner l'importanemoner explicitement les

lation of the reasons that support a finding that a  matifappui d’'une conclusion qu’un verdict est
verdict is unreasonable or cannot be supported byeraigbnnable ou ne peut pas s’appuyer sur la

the evidence. Particularly since this amounts to a  prdttesit done; plus particurement, qu'une
guestion of law that may give rise to an appeal, telle conclusion constitue une question de droit
either as of right or by leave, the judicial process  susceptible de donnea lieuappel, de plein
requires clarity and transparency as well as acces-  droit ou avec autorisation, le processus judiciaire
sibility to the legal reasoning of the court of exige la elatla transparence, ainsi que l'acces-
appeal. When there is a dissent in the court of  ®bdii'raisonnement juridique de la cour d'ap-
appeal on the issue of the reasonableness of the  pel. Lorsqu'un juge de la cour d’appel est dissident
verdict, both the spirit and the letter of s. 677 of  sur la question du @@ aatSonnable du verdict,

the Criminal Code should be complied with. This il faut respecterla fois I'esprit et la lettre de

Court should be supplied with the grounds upon  I'art. 67Catle criminel. Notre Cour doit dispo-

which the verdict was found to be, or not to be, ser des motifs pour lesquels le vertdiguge

unreasonable. alfaisonnable ou non.

D. Application to this Appeal D. Application au présent pourvoi
The appellant raised three issues before this L'appelante a soulev’trois questions devant 43

Court: notre Cour:

[TRADUCTION]

1. Did the majority of the British Columbia Court of 1. Les juges majoritaires de la Cour d'appel de la
Appeal err in law in failing to consider that the ver- Colombie-Britannique ont-ils commis une erreur de
dict was reasonable and supported by the evidence droit en neetansigis que le verdietdit raison-
on the basis of co-perpetrator liability as outlined in nable et s’appuyait sur la preuve compte tenu de la
Regina v. McMaster, [1996] 1 S.C.R. 7407 responsakilitiu coauteur expes” dans l'aef

Regina c. McMaster, [1996] 1 R.C.S. 740?
2. Did the majority of the British Columbia Court of 2. Les juges majoritaires de la Cour d’appel de la

Appeal err in law by applying the wrong test to Colombie-Britannique ont-ils commis une erreur de
determine whether the verdict was unreasonable or droit en appliquant le maugeéspait’ dtermi-
could not be supported by the evidence? ner si le vagtdittcBraisonnable ou ne pouvait pas

s’appuyer sur la preuve?
3. Did the majority of the British Columbia Court of 3. Les juges majoritaires de la Cour d’appel de la

Appeal err in law in failing to review, and to some Colombie-Britannique ont-ils commis une erreur de
extent re-examine and re-weigh, all of the evidence droit en omettant d'examiner et, dans une certaine
in the instant case when it concluded that the verdict mesureedaminer eteévaluer 'ensemble de la

was unreasonable and unsupported by the evidence? preuve dageetaepeffaire, lorsqu’ils ont conclu

que le verdicetait dsraisonnable et ne s’appuyait pas
sur la preuve?
These three issues can conveniently be Ces trois questions peuvemiré examiges 44
addressed together. At the outset of the respondent  enseémidetir du d&fbut du proes de I'intin€
Biniaris’ trial and until the change in Dr. Carlyle’s  Biniaris jusqu’au changement davis du
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opinion, the Crown’s position was that Biniaris ' Darlyle, le ministte public estimait que seul
alone had caused the fatal injuries suffered by  Biniaris avaitec#és blessures mortelles de
Niven and was guilty of second degree murderasa  Niven et gtaéit coupable de meurtre au
principal. The shift in Dr. Carlyle’'s evidence led demié dege” en tant qu'auteur principal du
Crown counsel, at the end of the trial, to advance a  crime. Le changememalgniage du DCar-
modified, three-part theory of liability — liability  lyle a ameifavocat du minigtfe publica avan-
as a principal, liability as a co-perpetrator or liabil-  @idafin du proes, une nouvelle #sea trois
ity as an aider or abettor. Boyd J. dealt adequately  volets de la respomsabibit responsabitt’en
with the implications of the reversal of Dr. Car- tant qu'auteur principal, la resporesadilitant
lyle’s position and the Crown’s modified theory in  que coauteur ou la resporesailitint que per-
her charge to the jury. The trial judge explained the  sonne ayamtoai&ncourag” Dans son expes’
Crown’s position that it was open to the jury to  au jury, le juge Boyd e te#fquatement des
reject the medical evidence offered by Drs. Rice  equehces du revirement d’'opinion du Car-
and Carlyle on the issue of causation in favour of lyle et de la nouvelie thi minigtire public. Le
their own common sense and, if they were satisfied  juge depeexpliga’le point de vue du minis-
beyond a reasonable doubt that Biniaris had acte@re gublic que les membres du jury pouvaient se
with the requisite intent, to conclude that Biniaris  servir de leur propre bon sens pour rejeter la
was guilty of second degree murder as the perpe- prewdicalé des D Rice et Carlyle sur la
trator of Niven's fatal injuries. However, Boyd J.  question de la caesdit'conclure que Biniaris
quite properly urged the jury to be very careful,etaif coupable de meurtre au deureé dege en
characterizing the choice to ignore the unanimous  tant qu'auteur des blessures mortelles de Niven,
expert evidence on causation as a “dangerous ven- efdilent convaincus hors de tout doute raison-
ture”. The trial judge then explained the circum-  nable que Biniaris avait eu l'intention requise en
stances under which it was open to the jury, apply-  agissant. Cependant, le juge Boyd a parfaitement
ing the relevant principles of party liability set out  eu raison d'inciter le gugjre tes prudent et de
in s. 21(1) of theCriminal Code, to convict the  qualifier deTRADUCTION] «risqué» le choix de ne
accused of second degree murder: pas tenir compte de la preuve d'expert unanime sur
la causali¢. Le juge du prags a ensuite expligu”
les circonstances dans lesquelles le jury pouvait
appliquer les principes pertinents de la responsabi-
lite du participanta une infraction,efhon@&s au
par. 21(1) duCode criminel, pour d&clarer I'accus”
coupable de meurtre au deexie dege!

The matter now to consider is under what circum-  TRAPUCTION] Il s’agit maintenant d’examiner les cir-
stances one or more persons can be responsible for the constances dans lesquelles une seule ou plusieurs per-
death of the deceased and one actus reus. sonnes petweepsponsables dea's de la victime
et d’'unactus reus.

[1lf you should find after a consideration of all of the [S]i, eprvoir examiaTensemble de la preuve, vous
evidence that it has been shown beyond a reasonable deviez conclureetpuiBaoénte hors de tout doute
doubt that the accused, Mr. Biniaris, together with raisonnable que l&@ckusBiniaris, a particip con-
Mr. Stark, participated in a chain of events which were jointement avec M. 8tarke suite @V€nements
all interrelated and interconnected from the time theetroitement s les uns aux autress,partir du ébut de
altercation began until they left the scene, then you will l'altercation jastpur &part des lieux, vous aurez
have concluded that the actus reus has been committed. alors conclactyusadus a ét¢ commis.



[2000] 1 R.C.S. R. C. BINIARIS  Le juge Arbour 413

Assuming. . . that you conclude there was such a Dans I'hygs®h[...] o vous @cideriez qu’une
chain of events, if you should find beyond a reasonable telle s@térdments a eu lieu, si vous deviez con-
doubt that Mr. Biniaris, during the course of that chain clure hors de tout doute raisonnable que M. Biniaris a,
of events, struck Mr. Niven in the manner which has au cours de cette switaaliients, frampM. Niven
been described in the evidence, and if you find again de leeneadiCrite dans la preuve, et si vous deviez
beyond a reasonable doubt that these blows were deliegalement conclure hors de tout doute raisonnable que
ered by Mr. Biniaris either with the intent to cause his M. Biniaris eepm$ coups dans l'intention de causer
death or with the intent to cause Mr. Niven bodily harm la mort de M. Niven ou de lui infligersitess| corpo-
which he knew was likely to cause his death and was relles qu'il sdraailé natura causer sa mort et qu'l
reckless whether death ensued or not, then he is guilty etditiihdifferent que la mort s’ensuive ou non, il sera
of second degree murder [as a co-perpetrator] no matter alors coupable de meurtre eaneddegs” [en tant
which of the blows during that series of events, includ- gue coauteur] peu importe lequel des cagpauport”
ing the initial fall to the ground, caused Mr. Niven’s cours de cette s@ténkments, y compris la prezng
death. chute au sol, a causl mort de M. Niven.

Assuming again that you conclude there was a chain Toujours dans l'ageatfvous @cideriez qu'il y
of events, an interrelated chain of events constituting the a eu une sémdlfients, une suite edénements
actus reus, if you find it was Mr. Stark who intended toetroifement s constituant #ctus reus, si vous con-
kill Mr. Niven and that Mr. Biniaris, knowing of Stark’s cluez quetait M. Stark qui avait I'intention de tuer
intention to cause bodily harm to Niven that was likely M. Niven et que M. Biniaris, connaissant I'intention de
to cause death, aided or abetted Stark by either encour- Stark d'irfligerNiven desdsSions corporelles de
aging Niven to fight or by actually participating in the natareauser sa mort, a aidiu encourag Stark en
beating in order to carry out that purpose, then you will incitant M. Ndvea battre ou en participant effective-
have found that Mr. Biniaris was an accomplice and is a meaatracte afin de mettra exécution cette inten-
party to the offence of second degree murder and is tion, vous aurez alors conclu que M.eBiitiaasn-
equally guilty regardless of whether or not Mr. Biniaris’ plice, qu'il a parmicgp Tinfraction de meurtre au
actions, the stomping, the kicking, regardless [of] demne " dege” et qu'il est tout aussi coupable peu
whether any of that actually caused Mr. Niven’'s death. importe que ses actestinem@ht ou les coups de
pied, aient ou n’aient pas vraiment caus” mort de
M. Niven.

What | am really saying to you is there are two routes Ce que je vous diealdd C’'est qu'il y a deux
to a second degree murder conviction. One is if you find  eneside parvena Une éclaration de culpabittde
that Mr. Biniaris was the principal offender, and that meurtre au dewexdege. La premere est si vous con-
other is if you find that Mr. Biniaris was a party [either cluez que M. Bingtag l'auteur principal de I'infrac-
as a co-perpetrator or as an accomplice] to a single tion, et laed®gi vous concluez que M. Biniaris a
transaction, an interrelated series of events that led to perfictiife de coauteur ou de complieeline seule
and ultimately resulted in Mr. Niven’s death. epgfion,a une suite @¥€nementetroitement Es qui

ont aboutia’ la mort de M. Niven.

The unusual course of the respondent’s trial La tournure inuséé du proes de l'intin€ a fait 45

caused grave concern to the majority of the Court itrenales peoccupationsesieuses chez les juges

of Appeal and ultimately, in my respectful view,  majoritaires de la Cour d’appel et a fini par faus-
led Hall J.A’s reasonableness analysis astray. asB1on avis, I'analyse du caraot raisonnable
Despite the availability of two alternative routes to  par le juge Hall. MalgiKistence de deux rai-

a second degree murder conviction, neither of  sonnements permettant de EaEniéclara-
which was dependent on proof that the respondent  tion de culpalslitheurtre au dewtie dege,
actually caused Niven’s fatal injuries, Hall J.A's  dont aucunemeddait de la preuve que l'inim”
reasons for judgment indicate that he remaine@tait vraiment I'auteur des blessures mortelles de
unduly concerned about causation. In light of the  Niven, les motifs de jugement du juge Hall indi-
state of the medical evidence at the end of the trial,  quent que la question de laecenistititiait de

Hall J.A. correctly concluded that, “the only safe  leequCuper dmesuement. Compte tenu de
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route for a conviction of the appellant Biniaris for etht de la preuve d'expeat la fin du proes, le
murder lay through the application of s. 21 of the  juge Hall a eu raison de conclurgrgnec]
Criminal Code’ (p. 71). This was also clearly the TION] «la seule mamire site de éclarer I'appelant
view of the trial judge who directed the jury  Biniaris coupable de meurtre passe par I'applica-
accordingly. However, Hall J.A’s analysis tion de I'art. 21 Gade criminel» (p. 71). Cela
remained focused on the issue of causation, despitgait aussi clairement I'avis du juge du mecqui
its minor significance to the respondent’s liability =~ a derd€s directives en ce sens au jury. Toute-
as a party. He wrote (at pp. 71-73): fois, I'analyse du juge Hall est deenawg®e sur
la question de la causa&ijtmalge son peu d'im-
portance relativemera la responsabikt'de I'in-
timé en tant que participaatlinfraction. Il aécrit
(aux pp. 71, 72 et 73):

At the outset, the jury had, in the Crown opening, beenTRAUCTION] Au départ, dans I'exp@sinitial du minis-
advised of the theory that the fatal injuries were causeckere gublic, le jury avaiete informg de la teSe voulant
by actions of the [accused] Biniaris. By the end of the que les blessures mortellesesidftdés actes de
case there had been a complete reversal of this theory. I'EgcBusaris. A la fin, cette tlese avaiett com-
He was now said to be liable to be found culpable of etephent modife. On disait maintenant qu'il devait
murder on the ground of being a party to the activity ofetre tclag coupable de meurteecause de sa participa-
Stark. It must be observed that the activity of Stark  tion aux actes de Stark. Il faut noter que Stark avait
causative of the injuries had terminated almost entirely accompli presque tous leslactgme des blessures
by the time Biniaris became involved in the affray. au momentBmiaris s'est mlé a la bagarre. Les
Blows struck by Stark after Niven was on the pavement coupgesppdi Starka ‘Niven lorsqu'il gisait sur le
were to his abdomen area and if, as was less than clear e I'pavét au niveau de I'abdomen, et si, ce qui est
from the evidence, Stark did, near the termination of the l@treBtabli clairement par la preuve, Stark a effec-
incident, direct a kick at the chin of Niven, that again tivement eaimm’coup de pied au menton de Niven
seems unlikely to have had any causal relationship to vers la fin de l'incidamtcdre il semble improbable
the serious brain injury. Thus in this case, we have the gue ce coup de piedeaiadalessure grave au cer-
situation that anything done by Biniaris, the [accused], veau. Eretespl’ semble doncds improbable que
by his stomping activity, while no doubt manifesting an les blessures mortelles au cerveau de Niven aient
intention to assist Stark in his general assault of Niven,esul, de quelque magrié que ce soit, du gtihement
seems most unlikely to have been causative of the fatal auquel s’esf[decu€] Biniaris, méme si ce mfi-
brain injuries suffered by Niven. The nature of the brain nememodfrait sans aucun doute I'intention d’aider
injuries testified to by the experts makes the temporal Starfresser Niven. La chronologie @sgriements
sequence of events important here. This [accused] came est importante, dasentepffaire, en raison de la
into the fray at a point in time when, as | interpret the nature des blessures au cerveau que les experts ont
medical testimony, the damage to the brain of the ecrités dans leuethoignage. L'Jacciey’s’est nelé a la
deceased was irreversible. bagarre au momentselon mon interptation du

temoignage des edecins, les dommages au cerveau de

la victime étaient iréversibles.

If one analyzes the activities of the two assailants, it Si on analyse les actes des deux agresseurs, il me
seems to me to be an inescapable conclusion that the semble qu'on ne peut que conclure que les actes
assaultive activity attributed to the [accused] all d’agression atsilawi peSent [accle] se sont tous
occurred after the infliction of the fatal harm and in cir- produitsegmue les blessures mortelles eureit *
cumstances where Biniaris’ intention to assist in a mur- mdligét dans des circonstancesiloi’est pasevi-
der is unclear. dent que Biniaris avait I'intention d’aidecommettre

un meurtre.
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In my opinion, Hall J.A. properly identified  Jestime que le juge Hall a eu raison de qualifie‘?6
mensrea as a critical issue but erred in interfering mensrea de question cruciale, mais qu’il a com-
with the conclusion reached by the jury on that mis une erreur en modifiant la conclusion que le
guestion, which was fully open to them on the evi- jatgit” parfaitement en droit de tirer d'aprla
dence. He said (at pp. 72-73): preuve. Il a dit (aux pp. 72 et 73):

In order to be found guilty of murder as a party, the TRAPUCTION] Pour que I'Taccus] soit dclag coupa-
jury would have to conclude that the [accused] had the ble de meurtre ea daghirticipant au crime, il fau-
same intent as the killer [i.e., the intent to cause death or drait que le jury conclue qu’il avaiéaimeéntion
the intention to cause bodily harm that he knew was que le meurtrier detist- I'intention de causer la
likely to cause death, being reckless whether death mort oued@nd’ corporelles qu'il savaitre de
ensued or not] and was carrying out these acts of stomp- matareser la mort et qu'il latait indifferent que la
ing for the purpose of aiding and abetting in the murder mort s’ensuive ou non] et qu'il skest dierpetine-
of the deceased. The intention is probably less easy to ment dans le but d’aider et d’enaaoageettre le
attribute in the case of a sudden affray of this sort than meurtre de la victime. Il est probablement moins facile
might be the case where a deadly weapon is anticipated d’'imputer l'intention dans le cas d’une telle bagarre sou-
to be used. daine que dans celuilwittilisation d’'une arme meur-

triere est pEvue.

| see the position of the [accused] in this case as Je eoagide la situation de I'[acaisén I'esgce
rather different from that of Stark. Stark, the initial est quelque peerdifté de celle de Stark. Stark,
aggressor outside the store, decided to attack Niven and I'agresseuraifigatérieur du épanneur, a etidé

carried out that attack with great violence and with dis- d’attaquer Niven et I'a fait avec une grande violence, ce
astrous results. Biniaris was by no means the prime gui a eu dexgeensés @sastreuses. Biniaris n’est
mover in the event. pas du tout l'instigateur dedriement.

Nor, as | observed, is this a joint venture case of the sort Jai reengrdili’ne s’agissait pas non plus d’'un cas

where one or more of the parties may possess a deadly d’entreprise conmmuneeseule ou plusieurs parties

weapon like a gun or a knife. peuveetre’ en possession d'une arme meemi
comme une arma feu ou un couteau.

Whether Stark was the initial aggressor, the degree  La question de savoir st&8tdigresseur ini-
and the intensity of the respondent’s participation  tial et la question de degié I'intensé” de la
in the attack and his intention or foresight at the  participation de léendimattaque, de erhe que
time of his participation in the attack were all mat-  celle de I'intention qu’il avait ou de ce @il pr’
ters raised by the evidence and commented upon  voyait au moment de sa partiaipati@igue,
by the parties and by the trial judge. Although a  ont toetesduleees par la preuve et commen-
conviction for manslaughter was a given, as wasees tpar les parties et le juge du podVEme si,
conceded by the respondent before this Court, and  comme il I'a reconnu devant notre Coug, l'intim”
although reasonable people may disagree aboetait asswe” d'étre diclag coupable d’homicide
whether they would have found, on the evidence, involontaire coupable et que des personnes raison-
that the respondent had the requisite intent for  nables peetren¢ri dsaccord quard Savoir si
murder, there is nothing to qualify that conclusion,  elles auraient conclugd'éppreuve, que l'in-
which is really the only one in issue in this case, as e tawait I'intention requise pour commettre un
an unreasonable one. meurtre, rien ne permet de qualifi@rdisatina-

ble cette conclusion qui, erealité, constitue le

seul point en litige dans lagsénte affaire.

On the evidence adduced by the Crown, it was Selon la preuve psente par le minigre 47
reasonable for the jury to conclude that the respon-  public, le jury pouvait raisonnablement conclure
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dent and Stark had aided and abetted one another
in a joint attack on Niven. There was evidence on
the basis of which the jury could reasonably find
that the respondent was no less a “prime mover” or
“initial aggressor” than Stark. The evidence estab-
lishes that Biniaris stood up and moved close to
Niven soon after the initial exchange of words
between Stark and Niven, suggesting, not unrea-
sonably, that the respondent was readying himself
for a fight. The evidence also suggests that the
respondent, as Ryan J.A. noted, “was the first to
verbally challenge Niven to a fight” (p. 75) and
that he entered the fray moments after Stark began
to punch Niven, at a point where Niven was trying
to raise himself, holding onto Stark’s jacket
sleeves. Finally, the evidence establishes that the
respondent and Stark fled the scene together. It
was clearly reasonable for the jury to conclude that
the respondent had, through words and actions

que diatidtark faient entraids et staient
encegragUtuellement dans une attaque com-
mune contre Niven. Il y avaieléewnts de
preuve sur lesquels le jury pouvait raisonnable-
ment se fonder pour conclure que Ifidtiait
pas moins un «instigateur» ou un «agresseur ini-
tial» que Stark. La preeverndfe que Biniaris
s'estdeg’est approehde Niven peu aps' le
prezcleainge de mots entre Stark et Niven, ce
gu'on peut raisonnablementetateiqommme
indiquant que kEnsenpeparaita se bagarrer.
La preuve indiega@ément que I'inti®, comme
I'a seukgjuge Ryan,TRADUCTION] «a été le
preraignviter verbalement Nivea Se battre»
(p. 75) et qu'il s’esttra”la bagarre peu a8~
que Stark eut camanfeagper Nivera coups
de poingaetiist-au momentwNiven tentait
de se relever en s’agrippant aux manches de la
veste de Stark. Enfin, la pnewoverd que I'in-

which encouraged and assisted Stark, participated e @mStark ont fui les lieux ensemble.elait

in an interrelated chain of events which ultimately
led to Niven's death. The respondent does not dis-
pute the reasonableness of this conclusion as is
reflected in his submission that he was properly
convicted of manslaughter.

ne

clair que le jury pouvait raisonnablement conclure
que lén@vait, en encourageant et en aidant
Stark par des paroles et des actesaparécip”
suimétiémentsetfroitement s les uns aux

autres qui ont abouti eagside Niven. L'inting’

conteste pas le caraa raisonnable de cette

conclusion puisqu’il admet le bien-fomdde sa
condamnation pour homicide involontaire coupa-
ble.

Both Boyd J., in her instructions to the jury, and Tant le juge Boyd, dans ses directives au jury,

Hall J.A. recognized that intent, namely whether

gue le juge Hall ont reconnu quat@gTION]

Biniaris intended to cause Niven's death or to erable questiora laquelle devaitepondre le

cause bodily harm which he knew was likely to
cause death and was reckless as to whether death
ensued or not, was the “real question to be faced
by the jury” (p. 72). However, Hall J.A.'s reasons
do not contain a thorough review and re-examina-
tion of the evidence as it relates to intent. In light
of the respondent’s brief involvement in the sud-
den affray, Hall J.A. opined that the respondent’s
“intention to assist in a murder [was] unclear”
(p. 73). In contrast, Boyd J. thoroughly canvassed

jury» (p. 83t 'celle de l'intention, quetait de
savoir si Biniaris avait lintention de causer la
mort de Niven ou de lui infligesides Korpo-
relles qu'il saetmé de natura causer la mort et
gu'ietait’indifferent que la mort s’ensuive ou
non. Cependant, dans ses motifs, le juge Hall n'a
pas effeoh€ evision et un@éxamen complets
de la preuve retatlirdention. En raison de la

ebe’ participation de l'intim’a la bagarre sou-

daine, le juge Hall s’est dit d’avisTRatiUE-

all the evidence adduced on the issue of intent imoON] «[n’etait] pasevident que [lI'intin€] avait

her charge to the jury, including the evidence of
Valin and Lehtonen in relation to the number and
strength of the kicks and stomps allegedly admin-
istered by the respondent, the evidence of these

lintention d’aider commettre un meurtre»
(p. 73). Par contre, dans som axpay, le juge
Boyd a exaenirprofondeur toute la preuvespr’
eseati sujet de la question de [lintention,
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same witnesses regarding the short duration of the  notammemadegtiage de Valin et de Lehtonen
attack on Niven and of the respondent’s participa-  relativement au nomdre &rce des coups de
tion therein, the evidence of Dr. Rice which, pied qui auraieat porEs par l'intin€, leur
defence counsel suggested, contradicted Kavemmoitjnage relativemeiat la courte dw@é de I'at-
Valin’s testimony that the stomps administered by  taque contre Nivaetagbarticipation de I'intira”
the respondent involved a substantial amount oh cette attaque, lertfioignage du DRice qui, selon
force, the evidence of Dr. Carlyle that the effects  l'avocat deflende, contredisait celui de Kaven
of “lividity” enhanced and emphasized the tread  Valin que les coups de pied dee'mtarenet
mark patterns and related bruising on Niven's g®ravec beaucoup de force, émbBignage du
forehead, and the testimony of the arresting r Carlyle selon lequel la «lividits accentuait les
officers concerning the respondent’s surprised empreintes de semelles et les contusions corres-
reaction upon being informed that he was being  pondantes sur le front de Niven, ainseouge-le t’
charged with second degree murder. gnage des policiers ayamtadErrestation de
l'intim’e, selon lequel ce dernier avait paru surpris
en apprenant qu'iletait accue” de meurtre au
deuxiéme dege’

| agree with Ryan J.A.’s conclusion that “[a]ll of Je partage la conclusion du juge Ryan TRA} 49
these facts were for the jury to assess” (p. 77)DUCTION]«[i]l appartenait au jury dVvaluer tous
There is nothing in the compendium of accumu-  ces faits» (p. 77). d3'dfansemble de I'exp”
lated judicial experience that should cause concern  rience acquise par les tribunaux, rien ne permet de
that the jury went astray in its review and assess-  craindre que le jury sga®itians son examen
ment of the evidence. Even though it might have et egauation de la preuve. éie si le jury
been reasonable for the jury to conclude otherwise,  avait pu raisonnablement tirer une conclusion dif-
it was perfectly reasonable for the jury to be satis-ererite, iletait parfaitement raisonnable que celui-
fied beyond a reasonable doubt that Biniaris had  ci soit convaincu hors de tout doute raisonnable
acted with the requisite intent for murder. There  que Biniaris avait I'intention requise pour commet-
was evidence upon which the jury could reasona- tre un meurtre au manieatagi. Il y avait des
bly find that the respondent had administered oneléménts de preuve sur lesquels le jury pouvait rai-
or more kicks to Niven, including the glancing  sonnablement s’appuyer pour conclure que lin-
blow to the face; and to accept the Crown’s con- etamait dona’un ou des coups de piadNiven,
tention that the respondent had “changed gears” notamment le coup oblique au visage, et pour
when he moved from kicking to stomping and that, = accepteretamion du minigre public que I'in-
in so doing, he “obviously intended deadly harm”.  diréfait [TRADUCTION] «devenu plus violent»
In the same way, it was not unreasonable for the lorsqtdit pass’des coups de pied aletiie-
jury to conclude that in deciding to stomp, not ment et que, ce faisarmMRADUYCTION] «avait
once but twice, on Niven's head, the respondent’'s  manifestement eu lintention d'infliger des bles-
purposive, deliberate and intentional conduct, sures mortelles»ebe nil"nBtait pas dfaison-
which involved the repeated use of violence nable que le jury conclue geeisiod de fi-
against a defenceless man, established that he ner, deux fat gliahe, la ¢le de Niven
intended to cause Niven bodily harm which he enatait une conduiteefiechie, intentionnelle et
must have known was likely to cause death, beingelib&éée de [l'intin€, consistant en [l'utilisation
reckless as to whether or not death ensued. A€pétae de violence contre un homme sagiedse,
indicated earlier, in light of his responsibility as a  emahtrait gu'il avait l'intention d'infligera’
party, the fact that the specific blows inflicted by  Niven @s$ons corporelles qu'il devait savoir de
naturea causer la mort et qu’il lwatéit indifférent
gue la mort s’ensuive ou non. Comme je lai
indiqué pecdemment, compte tenu de sa respon-
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the respondent were not the ones which were the  sadilitte de participana Tinfraction, il était
immediate cause of death was of no significance. sans importance que les cappauolintime
n'aient paseté la cause imediate du dées.

In overturning the verdict of the jury as unrea- Lorsqu’il a écar€ le verdict du jury pour le
sonable, Hall J.A. was troubled by the unusual  motif qetdit” dsraisonnable, le juge Hall s'in-
course of the trial, resulting from Dr. Carlyle’s  qtdit de la tournure inus¥ que le praes avait
abandonment of the opinion upon which the prise du fait querl€ddyle avait abandoen”
Crown'’s case had originally been cast. He viewed  I'opinion sur laquelle la preuve demipisblic
this as a “dramatic” change in the composition of  reposait epartl” || percevait cela comme un
the Crown’s case and was concerned that “the  reviremERRDJCTION] «spectaculaire» de la
nuances of all this might not have been that easy  preuve duarengtblic et craignait qu'«un jury
for a jury to appreciate” (p. 72). Moreover, Hall n’ait pas pu facilement en saisir toutes les
J.A. considered this case to have been *highly = nuances» (p. 72). De plus, le juge Hadlraitnsid”
emotional by reason of these outrageous assaults”  queesante affaireetait «chargé démotions
(p. 73). These concerns, in my respectful opinion,  en raison de ces agressidiantes» (p. 73A
were insufficient to set aside the verdict of the jury  mon avis, cescpupations ne justifiaient pas
as unreasonable. They were more than adequately  I'annulation du verdict du jury pour le motif qu'il
addressed by the trial judge, whose charge to thetait traisonnable. Elles orgtf traites d'une
jury was instructive and fair. maere plus que suffisante par le juge du psyc’

dont I'expo& au juryetait instructif etequitable.

The determination of the intent or foresight of a La détermination de l'intention d’'une personne
person at the time of his participation in a homi- et de ce qu'edleopeit au momentweélle a par-
cide is often a difficult question of fact. It certainly  tieip"un homicide est souvent une question de
was so in this case where a very young man was fait difficile. Il emeanghte® ainsi dans la p¥’
involved in a brief, senseless and violent beating  sente affainen dilomme &S jeune a particga
which left an innocent man dead. Despite the unu-  uneedmve, insensé et brutale qui a entré&
sual turn of events at trial, and the fact that many  la mort d’'un innocent.eMalgournure inusi
similar incidents in the past have led to convictions  e&néments au pres’et le fait que de nom-
for manslaughter only, the law required this jury to  breux faits semblables ont, danselerpassa
answer this difficult question on the facts of this  deslaFations de culpabiitd’homicide involon-
case, and it did. In my view, the verdict was one  taire coupable seulement, letgitrytehu, en
that this properly instructed jury, acting judicially,  droit, dpahdrea’cette question difficile en fonc-
could reasonably have rendered, and it should be tion des faits dsdmteraffaire, et c’est ce qu'il
restored. a fait. J'estime que le verdict rendu est un verdict

qgu'un jury ayant rey des directives appropas et
agissant d'une maeie judiciaire aurait pu raison-
nablement rendre, et qu’il y a lieu de &ablir.

VI. Conclusion and Disposition VI. Conclusion et dispositif

For these reasons, | would allow the appeal, set Pour ces motifs, je suis d’avis d'accueillir le
aside the judgment of the Court of Appeal and  pourvoi, d'annuleet'de’la Cour d’appel et de
restore the conviction for second degree murderetahlir la @claration de culpabiktde meurtre au
and the sentence imposed by Boyd J. deme “dege” et la peine infligé par le juge

Boyd.

Appeal allowed. Pourvoi accueilli.
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