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from government and acting judicially — Whether
Canadian Charter of Rights and Freedoms applicable to
Commission’'s actions — Canadian Charter of Rights
and Freedoms, s. 32.

Congtitutional law — Charter of Rights — Liberty
and security of person — Sexual harassment complaints
filed against respondent before Human Rights Commis-
sion — Lengthy delay in processing complaints —
Whether respondent’ s constitutional rightsto liberty and
security of person engaged — Canadian Charter of
Rights and Freedoms, s. 7.

Administrative law — Abuse of process — Delay —
Sexual harassment complaints filed against respondent
before Human Rights Commission — Lengthy delay in
processing complaints — Whether respondent’s ability
to have fair hearing compromised — Whether lengthy
delay amounted to denial of natural justice or abuse of
process.

— Commission indépendante du gouvernement et agis-
sant de maniére judiciaire — La Charte canadienne des
droits et libertés s applique-t-elle aux actes de la Com-
mission? — Charte canadienne des droits et libertés,
art. 32.

Droit constitutionnel — Charte des droits — Liberté
et sécurité de la personne — Plaintes de harcélement
sexuel déposées contre I'intimé auprés de la Commis-
sion des droits de la personne — Long délai écoulé dans
le traitement des plaintes — Les droits constitutionnels
de I'intimé & la liberté et & la sécurité de sa personne
s appliquent-ils? — Charte canadienne des droits et
libertés, art. 7.

Droit administratif — Abus de procédure — Délai —
Plaintes de harcelement sexuel déposées contre I’intimé
aupreés de la Commission des droits de la personne —
Long délai écoulé dans le traitement des plaintes — La
capacité de I’intimé d’ obtenir une audience équitable a-
t-elle &té compromise? — Le long délai écoulé consti-
tuait-il un déni de justice naturelle ou un abus de procé-
dure?

In March 1995, while serving as a minister in the
Government of British Columbia, the respondent was

En mars 1995, alorsedgaiil ministre au sein du

gouvernement de la Colombie-Britanniqueg Entim”

accused by one of his assistants of sexual harassment.e® accus” de harelement sexuel par l'une de ses

month later, the premier removed the respondent from
Cabinet and dismissed him from the NDP caucus. In
July and August of 1995, two complaints of discrimina-
tory conduct in the form of sexual harassment were filed
with the British Columbia Council of Human Rights
(now the British Columbia Human Rights Commission)
against the respondent by two other women, W and S.
The complaints centered around various incidents of
sexual harassment alleged to have occurred between

adjointes. Un mois plus tard, le premier ministre I'ex-
cluait du Cabinet et du caucus du NPD. En juillet et en

utat995, deux autres femmes, W et S, oepaf

devant le British Columbia Council of Human Rights

(maintenant la British Columbia Human Rights Com-
mission) deux plaintes de discrimination sous forme de
elearent sexuel contre l'intien’Les plaintes concer-

naient digprsodes de hagtement sexuel qui
seraient survenus entre mars 1993 et mars 1995. L'in-

March 1993 and March 1995. The respondent was e &gt informe de la prengire plainte en juillet 1995
informed of the first complaint in July 1995 and of the et de la seconde en septembra 1985&ite de I'en-
second in September 1995. After the Commission’s etejde la Commission, des audiences devant le British
investigation, hearings were scheduled before the Columbia Human Rights Tribuetél fote's au mois
British Columbia Human Rights Tribunal in March de mars 1998, soit plus de 30 mess lap&pdt des
1998, over 30 months after the initial complaints were plaintes initiales.

filed.

Following the allegations against the respondent,
media attention was intense. He suffered from severe
depression. He did not stand for re-election in
1996. Considering himself “unemployable” in British

Legailions formwdés contre lintik” ont suscé”
une attention intense de la padiaeslina fait une
grameksion. Il n'a pas sollieitin nouveau mandat
en 1996. Se disant «inapte au travail» en Colombie-

Columbia due to the outstanding human rights com-
plaints against him, the respondent commenced judicial
review proceedings in November 1997 to have the com-
plaints stayed. He claimed that the Commission had lost
jurisdiction due to unreasonable delay in processing the
complaints. The respondent alleged that the unreasona-

Britannique en raison des plaintes faundles droits
de la personne qui pesaient toujours contre &ii, I'intim”

esepe, en novembre 1997, une demande de alentr”

judiciaire en vue d'obteeir dasrproedures rela-
tives aux plaintes. Il a fait valoir que la Commission
avait perdete@ocepen raison d’'ureldli ddraisonna-
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ble delay caused serious prejudice to him and his family

which amounted to an abuse of process and a denial of

natural justice. His petition was dismissed by the
Supreme Court of British Columbia. A majority of the

ble dans le traitement des plaintese Rial#gig
guelatadtaisonnable avait caaiga sa famille e”

leame” un pejudice graveequivalanta’ un abus de
@dafe eld’un @&ni de justice naturelle. Sa demande

Court of Appeal allowed the respondent’s appeal and etéaréje€e par la Cour supmie de la Colombie-

directed that the human rights proceedings against him
be stayed. The majority found that the respondent had
been deprived of his right under s. 7 of tBanadian
Charter of Rights and Freedoms to security of the per-
son in a manner which was not in accordance with the
principles of fundamental justice.

Britannique. La Cour dappehajori€, a accueilli
I'appel de Eietim ordona'arrét des proedures en

matiere de droits de la personne qui avaiett énga-
aes contre lui. Les juges majoritaires ont conclu que

I'mtaaait e prive, d'une margfe non conforme

aux principes de justice fondamentale, duadtait °

sécurié de sa personne que lui garantit I'art. 7 de la
Charte canadienne des droits et libertés.

Held (lacobucci, Binnie, Arbour and LeBel JJ. dis-
senting in part): The appeal should be allowed.

Per McLachlin C.J. and L'Heureux-Deh Gonthier,
Major and Bastarache JJ.: Ti@harter applies to the
actions of the British Columbia Human Rights Commis-
sion. The Commission is created by statute and all of its
actions are taken pursuant to statutory authority. Bodies
exercising statutory authority are bound by @ferter
even though they may be independent of government.
The Commission in this case is both implementing a
specific government program and exercising powers of
statutory compulsion. Further, the Commission cannot
escapeCharter scrutiny merely because it exercises
judicial functions. The ultimate source of authority is
government. The Commission is carrying out the legis-
lative scheme of théluman Rights Code and must act
within the limits of its enabling statute. There is clearly

Arrét (les juges lacobucci, Binnie, Arbour et LeBel
sont dissidents en partie): Le pourvoi est accueilli.

Le juge en chef McLachlin et les juges L'Heureux-
Duly” Gonthier, Major et Bastarache: Charte s’ap-
plique aux actes de la British Columbia Human Rights

Commission. La Commistfoniege par une loi et
elle accomplit tous ses actes en vertu du pouvoir que lui

confere la loi en cause. L'organisme qui exerce un pou-

voieopér une loi est assujettila Charte méme

s'il pdng ihdpendant du gouvernement. La Com-
mission dont il est question ecel's i en ceuvre un
programme gouvernemental particulier et exerce des
pouvoirs de contramtmnant de la loi. En outre, la
Commission ne peuégiapper un examen forel”
s@hiate du seul fait qu’elle exerce des fonctions
judiciaires. L'origine du pouvoir acepekt en fin de
compte le gouvernement. La Commission applique le

a “governmental quality” to the functions of a human egime Egislatif du Human Rights Code et doit agir

rights commission which is created by government to dans les limites de sa loi habilitante. Les fonctions d’'une

promote equality in society generally. It is the adminis- commission des droits de la perséenpacrie gou-

tration of a governmental program that calls @arter vernement pour promouvoireljaligé dans la soeié en

scrutiny. gréral sont clairement de «nature gouvernementale».
C’est I'application d'un programme gouvernemental qui
commande I'examen foedSur laCharte.

Section 7 of theCharter can extend beyond the
sphere of criminal law, at least where there is state
action which directly engages the justice system and its
administration. If a case arises in the human rights con-
text which, on its facts, meets the usual s. 7 threshold
requirements, there is no specific bar against such a
claim and s. 7 may be engaged.

L'article 7 de Charte peut @&border le cadre du

droit criminel, au moins dans le cas d’un acte gouverne-

men&xkdstint directement le systé judiciaire et

'administration de la justice. Rien ne soppgse

cet article s’apalige affaire en matie de droits

de la personne qui, sur le plan des faits, respecte les con-
ditionsliprinaires de son application.

In order for s. 7 to be triggered, one must first estab-
lish that the interest in respect of which the respondent
asserted his claim falls within the ambit of s. 7. The lib-
erty interest protected by s. 7 is no longer restricted to
mere freedom from physical restraint. “Liberty” is
engaged where state compulsions or prohibitions affect

Pour que l'art. 7 s’applique, il faut d’abord prouver
qgue le dreipaisl’alégation de I'inting” reEve de
lart. 7. Le drdét liber€ garanti par I'art. 7 ne s’en-
tend plus uniguement de I'absence de toute contrainte
physique. La «léergst en cause lorsque des con-
traintes ou des interdictiokdatiénfluent sur les
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important and fundamental life choices. The s. 7 liberty choix importants et fondamentaux qu’une personne peut
interest protects an individual's personal autonomy. In faire dans sa vie. La thdibér€ garanti par l'art. 7
our free and democratic society, individuals are entitled egetl'autonomie personnelle. Dans notre e@ci”
to make decisions of fundamental importance free from libreetodfatique, chacun a le droit de prendre des
state interference. Such personal autonomy, however, iscisidns d'importance fondamentale sans intervention
not synonymous with unconstrained freedom. Here, the  Eimt!’ Cette autonomie personnelle n’est toutefois
state has not prevented the respondent from making any pas synonyme de illingt€e. Dans la msente
“fundamental personal choices”. Therefore, the interests affalEéatI'n’a pas engrhe lintimé de faire des
sought to be protected in this case do not fall within the «choix personnels fondamentaux». &arecontss
“liberty” interest protected by s. 7. droits que I'on chereheroEger en I'espce ne font
pas partie du droita<la liberE» garanti par l'art. 7.

The right to security of the person guaranteed by s. 7 Lealtaigcurigé de la personne garanti par I'art. 7
protects the psychological integrity of an individual. poet” l'inBgritt  psychologique d'une personne.
However, in order for this right to be triggered, the psy- Cependant, pour que ce droit soit en caepelide pr’
chological harm must result from the actions of the state psychologiqueedoiter’ d’'un acte deHtat et doit
and it must be serious. In this case, the direct cause efre grave. En l'egwe, la cause directe dueprdice
the harm to the respondent was not the state-caused subi parel'métait pas le élai imputablea’I'Etat
delay in the human rights process. While the respondent daresdelethent du processus en reedide droits
has suffered serious prejudice in connection with the de la personne. Bien quegatsoalt’ de haetement
allegations of sexual harassment against him, for s. 7 to sexuel dontd'iatfait I'objet lui aient caesln pe-
be engaged there must be a sufficient causal connection judice grave, il doit y avoir un lien de satfisitt
between the state-caused delay and the prejudice suf- englaileutablea’'Etat et le pejudice subi pour
fered. The most prejudicial impact on the respondent que l'art. 7 s’applique. L'effet le gjudipable sur
was caused not by the actions of the Commission but l'entidsulte non pas des actes de la Commission,
rather by the events prior to the complaints — the alle- maisotpldtévénements astieurs au dfdt des
gations of the respondent’s assistant — which caused plaintes —dgatialtis de I'adjointe de l'intiem—
the respondent to be ousted from Cabinet and caucus as qui oméstra’expulsion du Cabinet et du caucus,
well as the actions by non-governmental actors such as ainsi que du comportement d’acteurs non gouvernemen-
the press. The harm to the respondent resulted from the taux comme les journalistepidigemubi par I'in-
publicity surrounding the allegations themselves, cou- e t@st imputable la publici€ ayant entoarles ak-
pled with the political fallout which ensued. When the gations ellesies et aux retorels politiques qui ont
respondent began to experience stigma, the human suivi. Leglpres’en matie de droits de la personne
rights proceedings had yet to commence. Further, there n'avaient pas encore aionsgue’ I'inting a com-
is a pending civil suit against the respondent for sexual  enénéfre victime d'une stigmatisation. En outre,
harassment and W’s complaint against the Government lénfanit” toujours I'objet de poursuites civiles pour
on these very same issues. The prolongation of stigma elbarent sexuel et W seedd€ une plainte contre le
from ongoing publicity was likely regardless of the gouvernement pour éesesimotifs. lletait probable
delay in the human rights proceedings. At best, the que la stigmatisegidtant de la publi@tincessante
respondent was deprived of a speedy opportunity to se poursuivrait peu impeta éealiE dans les pro-
clear his name. Lastly, the human rights process did notedures en matie de droits de la personne. Au mieux,
seriously exacerbate the respondent’s prejudice. It is dif- 't prive de la possibilé’'de se disculper rapi-
ficult to see how procedural delay could have seriously dement. Enfin, le processuseza detiroits de la
increased damage already done to the respondent’s personne réaqaesient aggrave pejudice subi
reputation. par l'intine. On voit mal comment unelii de proe-

dure pourrait avoirexieusement accru le gjuidice @ja
cau® a la €putation de l'inting’

Even accepting that the outstanding complaints may emM’Si on reconmague les plaintes dont I'intien”
have contributed to the respondent’s stigma to some faisait I'objet peuvent avoir eojusipudl un certain
degree, thereby causing some of his suffering, and paatstigmatisation et avoir ainsi caggrtaines de
assuming without deciding that there is a sufficient ses souffranceserae rsi on @Sume, sans pour
nexus between the state-caused delay and the prejudice autaetder dqu’il existe un lien suffisant entre le
to the respondent, the state interference with the responelai idiputablea’l'Etat et le pgjudice subi par l'intire;
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dent’s psychological integrity did not amount to a viola- latteinte éeat'a lintegrié psychologique de I'in-

tion of his right to security of the person. First, the s. 7 etima’constituait pas une atteiatson droia’la €cu-

rights of “liberty and security of the person” do not ernité sa personne. Pram@ment, les droitsada libert

include a generalized right to dignity, or more specifi- ada Ecurig de [l]a personne» garantis par l'art. 7 ne

cally a right to be free from the stigma associated with a comportent pas uredéoitlg la digni€ ou, plus pz-

human rights complaint. While respect for the inherent em&it, un droifa’la protection contre la stigmatisa-

dignity of persons is clearly an essential value in our tiea di'une plainte forek sur les droits de la per-

free and democratic society which must guide the courts sonne. Bien que le respect deelantiigeitte des

in interpreting theCharter, this does not mean that dig- gens soit nettement une valeur essentielle de notre

nity is elevated to a free-standing constitutional right  etédibre et @mocratique, qui doit guider les tribu-

protected by s. 7. The notion of “dignity” is better naux dans l'inezghion de l&Charte, cela ne signifie

understood as an underlying value. Like dignity, reputa- pas pour autant que I'on fait de éaudighioit cons-

tion is not a free-standing right. Neither is freedom from titutionnel distinct garanti par I'art. 7. Il vaut mieux con-

stigma. Second, the state has not interfered with the eresida notion de «digm¥ comme une valeur sous-

ability of the respondent and his family to make essen- jacAnkinstar de la digni¢, la Eputation n’est pas

tial life choices. In order for security of the person to be un droit distinct. La protection contre la stigmatisation

triggered in this case, the impugned state action must ne l'est pas non plusnidusit, Etat n'a pas

have had a serious and profound effect on the respon- e ptidintea’'la capacé”de l'intimé et des membres

dent’s psychological integrity. It is only in exceptional de sa famille de faire des choix essentiels dans leur vie.

cases where the state interferes in profoundly intimate Pour geeudisde la personne soit en cause en l'es-

and personal choices of an individual that state-causedece, facte reproaha I'Etat doit avoir eu despercus-

delay in human rights proceedings could trigger the s. 7 sions graves et profondeseguitd’ipsychologique

security of the person interest. Here, the alleged right to =~ de lénte’ n'est que dans les cas exceptionngls o

be free from stigma associated with a human rights Etat’ s'ingére dans des choix profosmient intimes et

complaint does not fall within this narrow sphere. The personnels d’un individu qaliéngputablea’I'Etat,

state has not interfered with the respondent’s right to dans desdpres’en matre de droits de la personne,

make decisions that affect his fundamental being. The pouesigrther I'application du draét la €curigé de

prejudice to the respondent is essentially confined to his la personne garanti par l'art. 7. &ge,l'éspdroit

personal hardship. a&lyjLe a la protection contre la stigmatisatioedd une
plainte fonde sur les droits de la personne ne fait pas
partie de cette cagjorie restreinte. [Etat n’a pas poet”
atteinte au droit de lintim’de prendre desedisions
touchant sorefre fondamental. Le ejidice subi par
lintime se limite essentiellemeat ses difficués per-
sonnelles.

There is no constitutional right outside the criminal Le droit constitutionredted'cjug@» dans un elai
context to be “tried” within a reasonable time. The raisonnable ne s’applique qu'@renatminelle. La
majority of the Court of Appeal erred in transplanting Cour d'appkl majori€” a eu tort de transposer dans
s. 11p) principles set out in the criminal law context to des educés en matre de droits de la personne fon-
human rights proceedings under s. 7. Not only are thereees gdur I'art. 7 des principeon&s relativementa”

fundamental differences between criminal and human I'dd) dans le contexte du droit criminel. Non seule-
rights proceedings, but, more importantly, s.b}1dgf ment y a-t-il des diffences fondamentales entre des
the Charter is restricted to a pending criminal case. pawres criminelles et des peattires en matre de

droits de la personne, mais encore I'ab)lde laCharte
ne s'applique qu'aux affaires criminelles pendantes.

There are remedies available in the administrative Le droit administratif offreepl@sations en ce qui
law context to deal with state-caused delay in human concermdalidrdputablea’l'Etat dans des predures
rights proceedings. However, delay, without more, will en enatde droits de la personne. Cependanteliai d”
not warrant a stay of proceedings as an abuse of process ne justifidypasul, un aet des proedures comme
at common law. There must be proof of significant 'abus de egoae en common law. Il faut prouver

prejudice which results from an unacceptable delay. gualai diacceptable a carisin pejudice important.
Here, the respondent’s ability to have a fair hearing has Dangdange affaire, la capagitle I'intimé d’obte-



312

BLENCOE V. B.C. (HUMAN RIGHTS COMMISSION)

[2000] 2 S.C.R.

not been compromised. Proof of prejudice has not been
demonstrated to be of sufficient magnitude to impact on
the fairness of the hearing. Unacceptable delay may also
amount to an abuse of process in certain circumstances
even where the fairness of the hearing has not been
compromised. Where there is no prejudice to hearing
fairness, the delay must be clearly unacceptable and
have directly caused a significant prejudice to amount to
an abuse of process. It must be a delay that would, in the

nir une audiguitable n'a pagt compromise. Il
n'agasdbli que le m@judice subi est assez impor-
tant pouranigmui® de I'audience. Unedai inac-
ceptabbgalentént constituer un abus de pohae

dans certaines circonstameerague €quig de
'audience n'atpasrhpromise. Pour constituer un
abus dedymecdans les casual n’y a aucune
atteitiézjuie de I'audience, leadai doitétre mani-
festement inacceptable et avoir directeenamt caus’

circumstances of the case, bring the human rights sys- ejudicé important. Il doit s’agir d'uneddi qui, dans

tem into disrepute. A court must be satisfied that the
proceedings are contrary to the interests of justice.
There may also be abuse of process where conduct is
oppressive. A stay is not the only remedy available for
abuse of process in administrative law proceedings and

les circonstances de I'affamasidterait le €gime

de protection des droits de la personne. Laetaur doit ~
convaincue queddsnemsont contraireslinterét

de la justice. llegalement y avoir abus de pesc’

dure lorsque la conduite est oppressivees 'pro-

a respondent asking for a stay bears a heavy burden. ledures n'est pas la seulpdration possible dans le cas

this case, the respondent did not demonstrate that the
delay was unacceptable to the point of being so oppres-
sive as to taint the proceedings. While the stress and
stigma resulting from an inordinate delay may contrib-

d’un abus eéupeoeh matre de droit administra-

tif, et la personne faisant I'objet d’'une plainte qui
demands Lies” proedures doit s’acquitter d’un
lourd fardeau de preuve. Eecde$mtimé n'a pas

ute to an abuse of process, the delay in processing theabli que le dlai était inacceptable au point affe

complaints was not inordinate.

oppressif et de vicier lesepioes. Mme si le stress

et la stigmatisationesultant d’un dlai excessif peuvent
entraher un abus de predure, le dlai écoug dans le
traitement des plaintes etdit pas excessif.

The determination of whether a delay is inordinate is
not based on the length of the delay alone, but on con-
textual factors, including the nature of the case and its
complexity, the purpose and nature of the proceedings,
and whether the respondent contributed to the delay or
waived the delay. Here, although the Commission took
longer than is desirable to process the complaints, the
delay was not so inordinate as to amount to an abuse of
process. The case may not have been an extremely com-
plicated one, but the various steps necessary to protect
the respondents in the context of the human rights com-
plaints system take time. The trial judge found that only
the 24-month period between the filing of the com-
plaints and the end of the investigation process should
be considered for the delay, stating that the Human
Rights Tribunal could not be criticized for not setting
the hearing dates earlier as the respondent did not press
for earlier dates. During that 24-month period, there was
no extended period without any activity in the process-
ing of the complaints, except for an inexplicable five
months of inaction. The respondent challenged the late-
ness of the complaints and brought forward allegations
of bad faith and, as a result, the process was delayed by
eight months. The Commission should not be held
responsible for contributing to this part of the delay.
When all the relevant factors are taken into account, in
particular the ongoing communication between the par-

La question de savoir slaiest excessifepend
non pas uniguement de la longueetailentaigite
facteurs contextuels, dont la nature de l'affaire et sa
congylalet I'objet et de la nature des prduofes
ainsi que de la question de savoir si la pezsonne vis’
par lesgquoes a contrilriou renone’au @lai. Dans
ekeme affaire, ehie si la Commission a pris plus
de temps que ce qui est souhaitable pour traiter les
plainteki kcdUE n'était pas excessif au point de
constituer un abusdaerprdé&ime s'il se peut que
I'affaire n'aitefaseXtémement complicgg, les
divertgees atessaires pour assurer la protection de
la personne qui fait I'objet d’une plainee feudles
droits de la personne allongent d’autant le processus. Le
juge degreeimstance a conclu que seule dgigde
de 24 mois comprise enepdedd’s plaintes et la fin
deeterqmplivaitefre prise en considation pour
calculeelde, disant qu’'on ne pouvait reprocher au
Tribunal des droits de la personne de ne pas avoir fix’
des dates d’'audience plus raggretdrit done que
et Tui avait pas demaadle le faire. Au cours
de ces 24 mois, il n'y a pas eniode prolongé
d'iradaqits le traitement des plaintes, si ce n'est
enege inexplicable de cing mois d'inactiitl’in-

etimmpesent” une contestation ford sur le caraete

tardif des plaintes egu# &l'mauvaise foi, de sorte
que le procestuetar@ de huit mois. La Commis-
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ties, the delay in processing the complaints is not one sion ne devreitgtenlie responsable d’avoir contri-
that would offend the community’s sense of decency e écétte partie duediai. Lorsque tous les facteurs per-
and fairness. Nevertheless, in light of the lack of dili- tinents sont pris en eom#d, notamment la
gence displayed by the Commission, the Court’s discre- communication constante entre les partds, le d”
tion under s. 47 of th&upreme Court Act should be etouE dans le traitement des plaintes n'est pas de ceux
exercised to award costs against the Commission in qui heurteraient le sens de la justice eteredadd”
favour of the respondent and the complainants. leeod\Eanmoins, vu I'absence de diligence mani-
fes€e par la Commission, il y a lieu de lui ordonner de
payer les dpens de l'intim’et des plaignantes en vertu
du pouvoir discetionnaire que I'art. 47 de lzoi sur la
Cour supréme conferea notre Cour.

Per lacobucci, Binnie, Arbour and LeBel JJ. (dissent- Les juges lacobucci, Binnie, Arbour et LeBel (dissi-
ing in part): This matter should be resolved on the basis dents en partieedemtpraffaire devraétre €glée

of administrative law principles. It is therefore unneces- en fonction des principes du droit administratif. Il est
sary to express a definite opinion on the application of donc inutile d’exprimer une opieasepsir I'appli-
s. 7 of theCharter. cation de l'art. 7 de I&€harte.

Administrative delay that is determined to be unrea- délaidddministratif jug dEraisonnable en raison de

sonable based on its length, its causes, and its effects is  esa darSes causes et de ses effets est abusif et con-

abusive and contrary to administrative law principles. traire aux principes du droit administratif. ktfeut d”

Unreasonable delays must be identified within the spe- miner selan ekt @éraisonnable en fonction des cir-

cific circumstances of every case because not all delay constances paeticdé chaque cas, car letads ne

is the same and not all administrative bodies are the sont pas touentes @i les organismes administratifs

same. In order to differentiate reasonable and unreason- eratiiffles uns des autres. Pour distingueraliai dai-

able delay, courts must remain alive not only to the sonnable dlanddraisonnable, les tribunaux doivent

needs of administrative systems under strain, but also tetre conscients non seulement des besoinsedgses

their good faith efforts to provide procedural protections administratifs soardes ‘contraintes, mais aussi des

to alleged wrongdoers. In assessing the reasonableness efforts epldedt de bonne foi en vue d'offrir des

of an administrative delay, three main factors should be protectiongedumadés aux @SUnNEs contrevenants.

balanced: (1) the time taken compared to the inherent  &amluér le caraete raisonnable d’unetfi admi-

time requirements of the matter before the particular nistratif, trois facteurs principaux etigeaggeciés:

administrative body; (2) the causes of delay beyond the (12188 €Couk par rapport auaai inhérenta I'af-

inherent time requirements of the matter; and (3) the faire dont est saisi I'organisme administratif en cause,

impact of the delay. A consideration of these factors (2) les causes de la prolongattai thietenta I'af-

imposes a contextual analysis. faire, et (3) l'incidence alai.d.’examen de ces fac-
teurs commande une analyse contextuelle.

Here, inefficiency in the Human Rights Commis- Lada jnefficace dont la Commission des droits de
sion’s handling of this matter has led to abuse of pro- la personneealaraifsente affaire a doerieua un
cess. First, although serious, the allegations of sexual abus d=dprecPrengrement, quoique graves, les
discrimination against the respondent did not raise com- egatilbns de discrimination sexuelle dont faisait I'objet

plex issues and were not of a nature that could justify a I'etima ‘soulevaient pas des questions complexes et
prolonged investigation. There was little to investigate. etai€nt pas de natuegjustifier la tenue d’'une engt€
Even though the inherent time requirements were mini- prelend’y avait peu matied enqete. Meme si le

mal, in all it took the Commission approximately two ela intérentetait minime, il a fallu environ deux ans
years to determine that the complaints should go to a emttautCommission pouretider que les plaintes
hearing. The time from the initial filing of the com- feraient I'objet d’'une audience. Environ 32 mois se sont
plaints to the scheduled hearing was approximately 32couBs entre le gt initial des plaintes et la date éi&”
months. While it is true that the Commission’s decision pour leur auditiemeViS'il est vrai que la Commis-

to send the matter to a hearing involved a number of sianfeadChir un certain nombreetdpes poureati-

steps, nothing in the inherent time requirements of the der que l'affaire ferait I'objet d’une audieraaj le d”
case came close to requiring the delay that occurred. erentd I'affaire était loin de correspondi celui qui
Second, although the respondent sought to use the exesE.” Deuxemement, rafme si I'intingé a tent’
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defences available to him, he did not become responsi-
ble for the sheer inefficiency of the Commission in deal-
ing with these matters. There was serious delay on both
complaints despite the respondent’s efforts to find a way
to end it. The Commission admits that it cannot explain
what was going on for five months of the time that it
was dealing with the allegations against the respondent.
This five-month lapse is the high mark of the Commis-
sion’s ineptitude. Third, although the administrative
delay was not the only cause of the prejudice suffered
by the respondent, it contributed significantly to its
aggravation and the Commission did nothing to mini-
mize the impact of the delay. The Commission’s con-
duct in dealing with this matter was less than accept-
able. Further, the inefficient and delay-filled process at

d’'invoquer les moyepfedseddont il disposait, il
n'est pas devenu responsable de l'irefiicexitt
simple dont la Commission a fait preuve en traitant ces
guestions. Les deux plaintes ont fait I'objetlad’'un d”
important ensdgrefforts de l'intire”pour y mettre
fin. La Commission redouralle ne peut pas expli-
quer ce qui s'estdpesst les cing mois au cours
desquels elle a kesitagations formwdées contre
l'irginCet intervalle de cing mois est le paroxysme de
l'ineptie dont la Commission a fait preuvemeroisi’
mergma’si le dlai administratif n’a pasté la seule
cause gudice subi par l'intire; il a beaucoup con-
¢ribison aggravation et la Commission n’a rien fait
pEnluingé au minimum l'incidence dwekdi. La con-
duite edqgaf la Commission en traitant cette affaire

the Commission harmed all parties involved in the pro-etait ‘moins qu’acceptable. En outre, I'inefficacét les

cess, including the complainants. In the end, the specific

and unexplained delay entitles the respondent to a rem-
y compris les plaignantes. Egfiditive, le dlai inex-

edy.

multiplessdjui ont caraetis® le processus devant
la Commissiegdioiutes les parties ce processus,

pligué en cause justifie d’accorder ureparationa’l'in-
timé.

The choice of the appropriate remedy requires a care-
ful analysis of the circumstances of the case and
imposes a balancing exercise between competing inter-

Le choix elealation appropeg requiert une ana-
lyse minutieuse des circonstances de l'affaire et com-
mandevaloation d'in€réts opposs. Dans les pro-

ests. In human rights proceedings, the interest of theedures en matie de droits de la personne, il faut tenir

respondent, that of the complainants, and the public
interest of the community itself must be considered. The

courts must also consider the stage of the proceedings

compte d=dtinkd I'intimé, de celui des plaignantes
et de celui de la cobbentiwité. Les tribunaux judi-
ciaires dagatemeéent prendre en considfion

which has been affected by the delay. A distinction must etafyé des preciures qui est touel”par le dlai. Une

be drawn between the process leading to the hearing and

distinctietrdeitablie entre les predures menant

the hearing itself. A different balance between conflict-a I'audience et l'audience elleamie. Uneevaluation

ing interests may have to be found at different stages of
the administrative process. A stay of proceedings should

destbpposs peut seenéler recessaira thacune
etdges des predures administratives. L'atr'des

not generally appear as the sole or even the preferred ecw@s ne devrait paemgfralementefre considfé

form of redress. It should be limited to those situations
that compromise the very fairness of the hearing and to

those cases where the delay in the conduct of the pro-

comme la spdeation possible ni emie comme la
formepdeation peférée. Il devraitetre limi€ aux
ucliequie méme de l'audience est compromise et

cess leading to the hearing would amount to a gross o leo®lai dans les pre@dures menana l'audience

shocking abuse of the process. In those two situations,
the interest of the respondent and the protection of the
integrity of the legal system become the paramount con-
siderations. More limited and narrowly focused reme-

dies will be appropriate when it appears that the hearing

constituerait un abusediineragossier ou scanda-
leux. Dans les deux ea&, diatintimé et la protec-
tion dedfitét’du sysme judiciaire deviennent les
factewapomdrants. Desaparations plus limies et
mieugesitdont approm&s lorsqu’il appert que le

will remain fair, in spite of the delay, and when the elail’ne portera pas atteindel’géqui€ de l'audience et

delay has not risen to the level of a shocking abuse, not-
withstanding its seriousness. The first objective of any
intervention by a court should be to make things hap-
pen, where the administrative process is not working

gu’il ne constitue pas un abus scandejgtgeesal”
gravifoute intervention d'un tribunal judiciaire
devrait, d’abord et avant touf fager avancer les

choses lorsque leysesc administratives ne se

adequately. An order for an expedited hearing would be eroudént pas atjuatement. L’intervention judiciaire la

the most practical and effective means of judicial action.

plus pratique et efficace serait d’ordonner la tenue d’une
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An order for costs is a third kind of remedy. It will not

audienceslgege. L'adjudication deepens est la troi-

address the delay directly, but some of its consequenceseme sparation possible. Elle touche non pasédéid”

In this case, a stay of proceedings appears both exces-
sive and unfair. First, in spite of the seriousness of the
problems faced by the respondent, the delay does not
seem to compromise the fairness of the hearing. The

directement, mais plat'certaines de ses cengiences.

EpcBediaret des proedures panda la fois
excess#éaqtitable. Prenerement, malgrla gravi€
des difiépttu\ées par l'inting, le &lai ne semble
pas compromedueée I'de I'audience. Il concerne

delay rather concerns the process leading to the hearing. ot [@atproedures menara 'audience. Ce elai est

This delay arises from a variety of causes that do notu a dhe gamme de causes qui traduisent non pas l'in-
evince an intent on the part of the Commission to harm

tention de la Commissiesedeglibérément I'in-

the respondent wilfully, but rather demonstrate grave e timais plutf une gligence grave et I'existence de

negligence and significant structural problems in the
processing of the complaints. Second, a stay of proceed-
ings in a situation that does not compromise the fairness
of the hearing or amount to shocking or gross abuse
requires the consideration of the interest of the com-
plainants. The Court of Appeal completely omitted any
consideration of this interest. Here, an order for an
expedited hearing should have been considered as the
remedy of choice. The stay should be lifted and the
Commission should be ordered to pay costs on a party-

probE structurels importants en reedi‘de traite-
ment des plaintesni2ewst, pour ordonner I'atr”
desdpres” dans le casud™equigé de l'audience
n'est pas compromise ou dans dehiy @ pas

didt'du plaignant. La Cour d’appel a coeteiment
omis de tenir compte deedt Bt I'esgce, I'or-

aunadtré"envisagéa titre de €paration appropes.
Il'y a lieu d’'annulet dasproedures et d’ordonner

to-party basis to the respondent in this Court and in tha la Commission de payarl'intimé des dpens comme

British Columbia courts. It is fair and appropriate to use

the power conferred by s. 47 of tBepreme Court Act,

as the respondent has established that the process initi-

le pouva@récpaf I'art. 47 de ld.oi sur la Cour

ated against him was deeply flawed and that its defectsupréme, étant done’que l'intimrg aétabli que les prae”

justified his search for a remedy, at least in administra-

tive law.
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The judgment of McLachlin C.J. and Version ftaise du jugement du juge en chef
L'Heureux-Dulg, Gonthier, Major and Bastarache =~ McLachlin et des juges L'Heureug;Dub’
JJ. was delivered by Gonthier, Major et Bastarache rendu par

BASTARACHE J — LE JUGE BASTARACHE —

I. Introduction I. Introduction

This case raises the issue of whether the respon-Le prsent pourvoi porte sur la question de
dent’s rights to “liberty and security of the person”  savoir sididmputablea’I'Etat dans les pree”
under s. 7 of th€€anadian Charter of Rightsand  dures en magire de droits de la personne ergggy’
Freedoms were violated by state-caused delay in  contre I'itim’por¢” atteinte aux droits de ce
the human rights proceedings against him. In the  derrdeta«liberg eta la €curig de sa per-
alternative, should this Court find that s. 7 of the  sonne», que lui garantit l'art. 7 @hatée
Charter was not engaged, it must be determinedcanadienne des droits et libertés. Subsidiairement,
whether the respondent was entitled to a remedy  si jamais notre Cour ne conalliapplcation
pursuant to principles of administrative law, not-  de l'art. 7 deharte en I'esgece, il faudra dfer-
withstanding that he had not been prejudiced in his  miner si I'&ntindroita une eparation fondé
ability to respond to the complaints against him. sur les principes du droit administeatig giil

n'a paseté porg atteintea’sa capaatde gpondre
aux plaintes poeés contre lui.

| have concluded that the respondent’s rights to J'arrivea la conclusion que les droits de I'iném”
liberty and security of the person were not impli-a la’liberg eta la €curié de sa personne ne sont
cated in the circumstances of this case. There is  pas en cause dazsetdepaffaire. Il est donc
therefore no need to determine whether the alleged inutiletdendher si I'atteinte aljee est con-
violation was in accordance with the principles of  forme aux principes de justice fondamentale. Bien
fundamental justice. While | accept that, under  que je convienne que, selon les principes du droit
administrative law principles, a denial of natural  administratif, il peut y awii dé justice natu-
justice may occur for reasons other than procedural  relle pour des raisons autres que Ipnigght”
unfairness to the respondent, | find that there has  durale, je juge qu'il n'y a enindeljustice
been no denial of natural justice or abuse of pro- naturelle ni abus dedprecdans les circons-
cess in the circumstances of this case. tances dedame affaire.

II. Factual Background Il. Les faits

In 1995, the respondent, Robin Blencoe, had En 1995, l'intimg€, Robin Blencoegtait cput a
been a member of the British Columbia legislature  I'asseenBijislative de la Colombie-Britannique
for 12 years. In March of that year the respon-  depuis 12 ans. En mars damka anbé, son
dent's assistant, Fran Yanor, went public with alle-  adjointe, Fran Yanor, 'aeapcidiguement de
gations that the respondent had sexually harassed eldéaent sexuel. L'intim a alors abandoen’
her. Following this allegation, the respondent son poste de ministre, mais aealetifaire par-
stepped down as Minister, but remained in Cabinet  tie du Cabinet gusquue lesesultats d'une
pending the results of an inquiry. On April 4, eatpSoient connus. Le 4 avril suivant, le pre-
1995, Premier Harcourt removed the respondent  mier ministre Harcourt a exclwel'citi@abinet
from Cabinet and dismissed him from the New et du caucus du Nouveau Baudciatique. En
Democratic Party caucus. Subsequently, in July juillet et ahl895, 'appelante Andrea Willis et
and August of 1995, two sexual harassment com-  l'intervenante Irene Schelepn¥ dievant le
plaints were filed with the British Columbia Coun-  British Columbia Council of Human Rights (le
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cil of Human Rights (“Council” or “Commission”)  «Conseil» ou la «Commission») deux plaintes de
against the respondent and the provincial Crown diament sexuel contre l'intiemet Sa Majest”
under theHuman Rights Act, S.B.C. 1984, c. 22  du chef de la province en application Hert@an

(now the Human Rights Code, R.S.B.C. 1996, Rights Act, S.B.C. 1984, ch. 22 édormais le

c. 210, since January 1, 1997) (also referred to aduman Rights Code, R.S.B.C. 1996, ch. 210,

the “Act” or the “Code”) by the appellant Andrea  depuisdgdnvier 1997) ¢galement eSigreé sous

Willis and the intervener, Irene Schell (“Com- le nom de «Loi» ou de «Code») (les «plaintes» ou
plaints” or “Complaint”). la «plainte»).

The Complaints centered around various inci- Les plaintes concernaient diveepisodes de 4
dents of sexual harassment alleged to have elament sexuel qui seraient survenus entre
occurred between March 1993 and March 1995. It mars 1993 et mars 1995. Il n‘escpssamé,
is not necessary, for the purposes of this appeal, aux finsederrpourvoi, que je m’attarde aux
that | comment on the particulars of the Com- etails des plaintes. Eresung, MMe Willis occu-
plaints in any detail. In brief, Ms. Willis worked as  pait le poste de commis principal au bureau du
a senior clerk in the respondent’s ministerial office  ministre Blencoe et elle@galjue ce dernier
and alleged that the respondent discriminated  avait fait preuve de discrimination saxsmile
against her because of her sex with respect tegard relativemena Ses conditions de travail, ce
terms and conditions of her employment, causing  qui l'aurait ae@riEmissionner. Legpisodes
her to resign. The alleged incidents occurred in  en cause se seraient produitg £8940ét en
August 1994 and March 1995. Ms. Schell repre-  mars 1995. Pour sa p&rGdiell repesentait
sented a government-funded sports association  une association sportiveefipandEtat, avec
with which the respondent had contact in his min-  laquelle lietétEit en rapport en sa qualite
isterial capacity. She alleged that the respondent  ministre. Elleetandt que l'intim” avait fait
had discriminated against her because of her sex  preuve de discrimination segoa#fgard rela-
with respect to a service or facility customarily tivemardes services aal des installations habi-
available to the public. The alleged incidents tuellement accessibles au publepitedes en
occurred in March 1993 and on several occasions  question se seraient produits en marsal993 et °
in July 1993 and July 1994, maintes reprises en juillet 1993 et en juillet 1994.

~

While the events that followed in the human Malgré la longueur des predures en matie de >
rights proceedings are lengthy, they nevertheless  droits de la personne qui ont suivi, il yarieu n”
merit recitation in some detail in order to ade- moins de les relatercde &ssez etaillée pour
quately address the alleged delay in the process.  bien examinegdtali de diai. Les faits qui
The following are what | consider to be the most  suivent sontpn avis, les plus pertinents en ce
relevant facts regarding each of the Complaints. qui concerne chacune des plaintes.

A. The Shell Complaint A. La plainte de M™e Schell

The Schell Complaint dealt with conduct which  La plainte de Me Schell porte sur une conduite 6
allegedly occurred more than six months before  qui aetitatopte plus de six mois avant le
the Complaint was filed. For this reason, a thresh-epdtide ladite plainte, ce qui sew€ la question
old issue of timeliness arose pursuant to s. 13(1)(d) elinpriaire du respect duetfi imparti a I'al.
of the Act. By letter dated July 20, 1995, the 13(1)d) de la Loi. Dans une lettie dla®0 juil-
respondent’s counsel was informed that the Com-  let 1995, la Commission aeinfarocat de
mission was considering whether to proceed with  lietiqu’elle se demandait si elle devait emqu”
the investigation of the Schell Complaint and that  ter sur la plainte"tfeSkhell, et que des obser-
timeliness submissions should be made. Letters  vations devraientférmu€es concernant la
were sent by the respondent on July 21 and July  question du respeghidimgarti. Les 21 et 28
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28, 1995, requesting particulars of the Complaint.
Particulars were provided by the Commission by
letter dated August 2, 1995.

juillet 1995, l'mtarénvog’ des lettres dans les-
quelles il demandait eeisi@ns sur la plainte.
La Commission aedé@ sa demande par lettre

dage du 2 aof 1995.

On August 31, 1995, the respondent’s counsel Le 31 aat 1995, I'avocat de l'intira"a inforng

notified the Commission that the respondent would
not provide a detailed submission on the timeliness
issue until Ms. Schell discharged the onus of prov-
ing that her Complaint was filed in good faith. The

la Commission que son clierdseeaterait des
observatetadléEs sur la question du respect

@aidjue lorsque We Schell se serait acquatt’
de son obligation de prouver que la plainte avait

Commission informed the respondent that it waett por€e de bonne foi. La Commission a avis’

not necessary for Ms. Schell to adduce further
material on this matter. The respondent subse-
guently provided substantive submissions on the
timeliness issue on September 22, 1995.

l'ietimle Mre Schell n'avait pasa “produire
d'autres documeatpropos. Par la suite, le 22
septembre 1995, d'iatfoirni des observations
de fond sur la question du respelei thopdirti.

On November 14, 1995, the respondent was Le 14 novembre 1995, l'intima appris que la

informed that the Commission had received Ms.
Schell’'s submissions on October 11, 1995, and that
the submissions of both parties were being consid-
ered. The respondent had not been forwarded a
copy of Ms. Schell's submissions. Following two
requests for such by Mr. Blencoe, the Commission
provided him with a copy of this document on
December 15, 1995, stating that the production of
such document was a departure from normal pro-

Schell.

Commission await les, observations de "™

Schell le 11 octobre 1995 et que les observations
des deux patigsnt” examieés. L'inting

n‘avait pas obtenu copie des observatitthhs de M
Le 1Bcemibre 1995, aps deux
demandes &msneh ce sens par M. Blencoe, la

Commission lui a fait parvenir une copie du docu-

ment desmandlui pecisant qu'il s’agissait
d'une entorée proedure habituelle. Le 8

cedures. On February 8, 1996, the respondent proevrief’ 1996, I'intin€ a fait parvenia la Commis-

vided the Commission with a response to Ms.
Schell's timeliness submissions.

sion @pense aux observations dé"dSchell

concernant le respecel idiparti.

On February 21, 1996, the respondent was Le 21 8vrier 1996, I'intin€ a appris que le Con-

informed that the Council had decided to proceed
with the investigation and that he had 30 days to
provide a full response to the allegations. In letters
dated March 1 and March 27, 1996, the respondent
requested the initial correspondence between Ms.
Schell and the Commission. The respondent main-
tained that he would not respond to the particulars
of allegation until such correspondence was pro-
duced. On April 1, 1996, the respondent was
informed that such documents would not be dis-
closed and that the investigation would continue
on the basis of existing materials if no response
was received by April 10, 1996. A general denial

seil aegitkl d’enq@ter sur la plainte et qu'il
disposait de 30 jours pour fourniepomeser”
cetaphux algations. Dans des lettres ek’
edat du 27 mars 1996, lintiema Eclan€ la
correspondance initiale éMtrSchell et la
Commission. Léirgimaintenu qu'il neepon-
drait ateilsl’des afigations que lorsque cette
correspondance ergiroduite. Le & avril
1996, l'imtirdte informeé que ces documents ne
seraient pas commsinguque l'encete se
poursuivrait en fonction des documents existants si
aucapense retait reue au plus tard le 10
avril 1996. L'iatim pesent” une @hégation

to the allegations was given by the respondent onerérgle des adigations le 10 avril 1996. Le 19

April 10, 1996. On June 19, 1996, the respondent
received a letter from the Commission in response
to his request regarding how long he would be
required to wait for a hearing date. He was

juin deelmardneé, I'intimé a reu une lettre

dans laquelle la Commiggiondait a sa
demande concernant le temps qu’il lui faudrait
attendre avant qu’'une date d’audienceeoit fix”
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informed that a hearing could not be scheduled a appris qu'une telle date ne ptrerfaéé que
until the Commission determined that a hearing lorsque la Commission aurait adadicessit’
was required. de tenir une audience.

On September 6, 1996, the respondent was noti- Le 6 septembre 1996, l'intimaeté avi€ quun 10
fied that an investigator had been assigned to the etmguavaiete charg d’examiner la plainte de
Schell Complaint. By letter dated November 8, ™@Bchell. Le 8 novembre 1996, la Commission
1996, the Commission wrote to the respondent, a fait pareehintimé une lettre dans laquelle
requesting a response to certain information elle lui demandaiatgr 8 certains renseigne-
obtained in the course of investigating the Schell ments obtenus pendantetenelétive a™ la
Complaint. Such information was provided by the  plainte dee Bchell. L'intimé a ace® a cette
respondent on December 23, 1996. On March 4, demande &c@fdie 1996. Le 4 mars 1997, on
1997, Mr. Blencoe’s counsel was provided with a  a rexiavocat de M. Blencoe un exemplaire du
copy of the investigation report and asked for a  rapport deteget’on lui a demaedi’y répondre
written response by April 8, 1997. Such response ep#t au plus tard le 8 avril 1997, ce gqu'il a fait
was given on March 27, 1997. On April 15, 1997, le 27 mars deelmarédneé. Le 15 avril 1997,
the respondent was provided with the submissions  I'etardbtenu copie des observations quiee M
received from Ms. Schell in response to the inves-  Schell avait transmisgsoesea au rapport d'en-
tigation report. Mr. Blencoe was requested to reply etguOn a demaedd M. Blencoe d'y epliquer
by May 15, 1997. Such response was provided on  au plus tard le 15 mai 1997, ce qu'il a fait le 14
May 14, 1997. mai de la emie angé.

By letter dated July 3, 1997, the respondent was Dans une lettre dat” du 3 juillet 1997, l'intira” 11
notified that the Schell Complaint would be et avi€ que la plainte de W Schell serait ren-
referred to the British Columbia Human Rights  &eydu British Columbia Human Rights Tribunal
Tribunal (“Tribunal”) for a hearing, without speci-  (le «Tribunal») pour qu’il tienne une audience,
fying the hearing date. That ended the involvement  sans que la date de cette audience ne soit toutefois
of the Commission in the Complaint. On Septem- ec@gge. La Commissiostait ds lors dessaisie de
ber 10, 1997, the respondent was informed that the  la plainte. Le 10 septembre 199@,d'iafipris
hearing was set for March 4, 5 and 6, 1998 and a  que l'audiencerceledait les 4, 5 et 6 mars
pre-hearing conference in November of 1997. The 1998 et qu'unecrean€& peparatoire aurait

hearing was thus scheduled to take place approxi- lieu en novembre 1997. L'audience devait donc
mately 32 months after the initial Complaint was ebdter environ 32 mois a5 le @&pst de la

filed. plainte initiale.

B. The Willis Complaint B. La plainte de M™e Willis

The respondent was informed of the Wilis Dans une lettre da¢ du 11 septembre 1995,12
Complaint by letter dated September 11, 1995. The I'mtidte informé de la plainte de NE Willis.
respondent challenged the timeliness of the Com-  L'iatanfait valoir que la plainte n'avait pag
plaint and asked the Council to make a decisionepod&e dans le @ai imparti et a demaedau
pursuant to s. 13(1)(d) of the Act. The respondent  Conseil de rendreegistonl fonge sur l'al.
was asked to provide submissions on timeliness  13(1)d) de la Loi. Dans une letrdwdatl sep-
within 15 days of the letter dated September 21, tembre 1995, on lui a dedeampédsenter dans
1995. Such submissions were provided by les 15 jours suivants des observations sur la ques-
Mr. Blencoe on October 11, 1995 with respect to  tion du respectlduiahparti. Monsieur Blencoe
both Complaints. On December 21, 1995, the esemé des observations sur les deux plaintes le
respondent was sent a copy of Ms. Willis’s sub- 11 octobre 1995. LecZinbre suivant, I'intim”
missions on timeliness which were dated October  a obtenu copie des observatiorsVailiMsur
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16, 1995. It was standard practice of the Council le respeatlduinhparti, lesquellestaient dagés
not to give respondents the complainant’s response  du 16 octobre 1995. Le Conseil n'avait pas cou-
submissions. tume de communiquer les observations d’'un plai-

gnanta la personne qui fait I'objet de la plainte.

On January 9, 1996, the respondent wrote to the Le 9 janvier 1996, l'intire” a €crit au Consell
Council, requesting that it refrain from making a  pour lui demander de s’abstenir de rendre une
decision regarding timeliness until he could reply ecidion concernant le respect celad imparti jus-
to Ms. Willis's submissions. The respondent chal- agcé qu'il puisseapondre aux observations de
lenged both the timeliness of the Complaints and ™MeM/illis. 1l soutenait que les plaintes n’avaient
whether they were made in good faith. He declined gtsEpoges dans ledai imparti et qu'elles
to provide his response until such preliminary  n’avaientg®@sorEes de bonne foi. Il refusait
issues were addressed, contending that the Com-  de produd@osae tant que ces questioralipr”
plaints should not be addressed at all. The Council = minaires n'auraieptép@anciees et il peten-
concluded that the Complaints were timely, that dait gu'il n'y avait absolument pas lieu d’examiner
there was no evidence of bad faith, and that the les plaintes. Le Conseil a conclu que les plaintes
Complaints should be fully investigated. On Janu-  avaietdt dpog€es a temps, qu’il ny avait
ary 11, 1996, the respondent was notified that the  aucune preuve de mauvaise foi et que les plaintes
Commission was proceeding with its investigation  devraient faire I'objet d’'uneeenqampdte. Le
of the Willis Complaint. The decision to proceed 11 janvier 1996, I'etaet avi€ que la Com-
with this Complaint had been reached by the  missionetngusur la plainte de N Willis. La
Council more than three weeks earlier, on Decem-ecisibn d’enqaefer sur la plainte ava#td prise
ber 18, 1995. The delay was said to have resulted par le Conseil plus de trois semaines auparavant,

from Council not returning the decision on timeli-  soit le Eathbre 1995. On a explgué dElai
ness file to the case management secretary andeaouE par I'omission du Conseil de retourner le
temporary backlog in the clerical area. dossier de daistbn sur le respect dueldi

imparti au fonctionnaire responsable de la gestion
des dossiers et par un retard temporaire dans-l'ex”
cution des fonctions administratives.

On January 29, 1996, the respondent informed Le 29 janvier 1996, I'intirr"a inforn& le Con-
the Council that he was prepared to waive the  seil gteit dispos@a renoncean I'étape de I'en-
investigation stage of the process and asked that etecet”il lui a demaredd’inscrire I'affairea’ son
the Council set the matter for hearing. However, ole.rCependant, cette renonciatioetait pas pos-
this waiver was not feasible since the respondent  sible puisque &infétdit pas mfa reconndfe
was not prepared to concede that there was a suffi-  qu'il y avait une preuve suffisante pour justifier la
cient evidentiary basis to warrant a hearing. tenue d’'une audience.

In April 1996, Mr. Blencoe’s counsel inquired En avril 1996, l'avocat de M. Blencoe s’est
as to when the hearing was expected to occur. In  irfatenla date laquelle I'audiencetait cen-
June 1996, he was informed that this could not beee avoir lieu. En juin de la enie aneég, il a
determined until the investigation was completed. appris que cette date ne peerditée que
The respondent was also informed that no investi-  lorsque kgegserait termee. |l a€galement
gator had been assigned to the Willis Complaint at  appris qu’aucunetenqui’avait encoreeté
that time and that there was a backlog of investiga-  ehdigXaminer la plainte de '™ Willis et que
tion files. By letter dated September 6, 1996, le traitement des dossiers ed&erapcusait un
Mr. Blencoe was informed that an investigator had  retard. Dans une ledeedlab septembre 1996,
been assigned to the Willis Complaint. On Novem-  on a irdotlimtimé qu’un engafeur avaiteté
ber 8, 1996, Mr. Blencoe was asked to respond to  ehatfgxaminer la plainte de ™ Willis.
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certain information obtained during the investiga-  Le 8 novembre 1996, on a degnkhdlencoe
tion. Such response was given on December 23, edgirfd certains renseignements obtenus pen-
1996. On March 3, 1997, the respondent was pro-  dant ktaguaé qu'il a fait le 23atembre sui-
vided with a completed investigation report and  vant. Le 3 mars 1997, on aadiimismée une
asked for written responses which were provided  copie du rapport dtengiuén lui a demaedl’y
by the respondent on March 27, 1997. In April epehdre paecrit, ce qu'il a fait le 27 mars sui-
1997, the respondent was sent the submissions of  vant. En avril 1997, el'iatiobtenu copie des
Ms. Willis. He replied to them on May 14, 1997. observations de Willis, et il y a €pondu le 14
mai suivant.

On July 3, 1997, the respondent was informed Le 3 juillet 1997, I'intin€ a appris que la plainte 16
that the Willis Complaint would be referred to the  dé&aW/illis serait renvoge au Tribunal pour
Tribunal for hearing. That ended the involvement  qu'il tienne une audience. La Comreissiabs
of the Commission in the Complaint. On Septem-  lors dessaisie de la plainte. Le 10 septembre 1997,
ber 10, 1997, the respondent was notified that the  I'mta&® avi€ que l'audience seeddulerait
hearing was set for March 18, 19 and 20, 1998 and les 18, 19 et 20 mars 1998 et quemncmnf’

a pre-hearing conference in November 1997. The epamdtoire aurait lieu en novembre 1997. L'au-

hearing was thus scheduled to take place approxi-  dience devait elomerdénviron 32 mois as
mately 32 months after the initial Complaint was  &pdt'de la plainte initiale.
filed.

Subsequent to the allegations of sex discrimina- A la suite des a#igations de discrimination 17

tion, the respondent and his family have been  sexuelle, léndtiés membres de sa famille ont
hounded by the media. Mr. Blencoe has suffere@t traqes par les dias. Monsieur Blencoe a fait

from severe depression and both he and his wife  une gepres$ion, et soepouse et lui ont tous

have sought psychological counselling. The les deux eu recours aux services d'un psychologue.
respondent did not stand for re-election when his  L’igtifa pas sollicé"un nouveau mandat lors
province went to the polls in 1996. Mr. Blencoe  du scrutin provincial de 1996. Hh 1896,

and his wife decided to move their family to M. Blencoe etepouse ont eidé d'aller sEta-
Ontario in August 1996, in order to escape the blir en Ontario aéohdppera’I'attention des

media attention and seek employment. In May edia$ et de trouver du travail. En mai 1997, la
1997, the family returned to Victoria, allegedly famille est revemdéctoria, apparemment parce
because they could not escape the harassment of qu'elle ne pouva&thaaper au hastement

the media which followed them to Ontario and  desdias$ qui les avaient suivis jusqu’'en Ontario
because the respondent’s wife received an excel- et gpeule de l'intim” sétait vu offrir un

lent job offer in British Columbia. The respondent  empleistinEressant en Colombie-Britannique.
continues to be clinically depressed and has been  Lénsimiffre toujours deepression clinique et
prescribed medication. He was prevented from  consomme efdisanients sur ordonnance. Il n'a
coaching his youngest son’s soccer team on the pas punentt&quipe de soccer de son fils
grounds that the soccer association did not want  cadet parce que l'association responsable ne vou-
him working with children. The respondent con-  lait pas quito® des enfants. L'intim’se dit

siders himself “unemployable” in British Colum-  «inapte au travail» en Colombie-Britannique en
bia, due to the outstanding human rights Com-  raison des plainteefordf les droits de la per-
plaints against him. sonne quégent toujours contre lui.

On November 27, 1997, the respondent com- Le 27 novembre 1997, l'intima pgsent” une 18
menced proceedings for judicial review, claiming  demande de alenjudiciaire en faisant valoir
that the Commission had lost jurisdiction due to  que la Commission avait perdeteongén rai-
unreasonable delay in processing the human rights  son dlanddfaisonnable dans le traitement des
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Complaints. The respondent alleged that the unrea-  plaintesdemulir les droits de la personne. Il a
sonable delay caused serious prejudice to him and eguglique ce élai ddraisonnable avait cagia sa
his family which amounted to an abuse of process famille kei-méme un pejudice graveequiva-

and a denial of natural justice. laantuh abus de predure ea’un a@hi de justice
naturelle.
[ll. Judicial History lll. Historique des pradlures judiciaires

A. British Columbia Supreme Court (1998), 49  A.Cour supréme de la Colombie-Britannique
B.C.L.R. (3d) 201 (1998), 49 B.C.L.R. (3d) 201

The respondent’s application for judicial review Le 11 Bvrier 1998, le juge Lowry a regtia
was dismissed by Lowry J. on February 11, 1998.  demande deledutfitiaire de I'inting. La cour
The question before the court was whether, givemtait appedea dcider si, en raison dwetdi écoul
the time that had elapsed since the Complaints  depuispit ditial des plaintesa la Commis-
were first made to the Commission, personal hard-  sion, les difficyd€rsonnelles imputables la
ship attributable to the stigma attached to the alle-  stigmatisatenaliix akgations justifiaient un
gations justified the supervisory intervention of the  aaletijudiciaire. L'intimé petendaitegalement
court. The respondent also alleged that, because  que, du fait queed®irstéventuelsefaient
two prospective withesses had died and the memo-ecdds et que la erhoire d’autresernoins avait
ries of other withesses had faded, he would be una<eclind; il ne pourrait pas obtenir une audience
ble to obtain a fair hearing. The respondent did noéquitable. Il n’a avareaucun argument explicite-
make an express s. 7 argument before the lower  ment famd’art. 7 devant le tribunal erfieur,
court, but relied instead on principles of natural ef@rant invoquer les principes de justice natu-
justice, pursuant to administrative law jurispru-  relle, confamenta’ la jurisprudence en meté
dence and common law protections against undue  de droit administratif et aux protections que la
delay. The respondent did however cite s. 7 juris-  common law offre contreldés idjustifés. Il a
prudence to support his claim that the prejudice he  cependant ewvleguurisprudence relativea °
suffered was analogous to the prejudice that justi-  I'aatI'dppui de son adigation que le gjudice
fies a stay of proceedings in the s. 7 context. gu’il subissait s'apparerdaitii- qui justifie un

arrét des proedures dans le contexte de l'art. 7.

Lowry J. recognized that the allegations of sex- Le juge Lowry a reconnu que lesegjitions de
ual harassment had significantly affected the ¢laroent sexuel avaient sensiblement peeurb’
respondent’s life and that his political career [I'existence de I'mtehsemblaient avoir mis un
appeared to be finished. However, he added that it  ters& cargre politique. Il a toutefois ajomit”
was difficult to determine to what extent such  quétait difficile de dterminer dans quelle
prejudice could be fairly attributed to any delay in  mesure &ugice subi pouvaittte attribe, a
the proceedings. juste titre,un &flai dans le éfoulement des pro-

cédures.

Lowry J. rejected the contention that, absent any Le juge Lowry a rejet’la pgtention que, en
application of the Charter, personal hardship  I'absence de toute application Gbdeate, les dif-
attributable to unacceptable delay in an administra-  &sufiersonnelles imputablesun d@lai inac-
tive process could, standing alone, constitute  ceptable darsoel@hent d’'un processus admi-
prejudice that entitled a respondent to prerogative  nistratif pouva@nglles seules, comfér a
relief. He held that delay will only constitute a  I'intinié droita un bref de mrogative. Il a con-
denial of natural justice if the result of the delay is  clu gu'whaidhe constitue unedii de justice
to directly prejudice the ability of an affected party  naturelle pour une partie que s'il porte atteinte
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to respond. He concluded that Mr. Blencoe’s abil-  directeraes# Capaditde se efendre. Il a con-
ity to have a fair hearing had not been prejudiced, clu qu’il n’y avait eu aucune atéentapacé”
since he was able to respond to the Complaints in  de M. Blencoe d'obtenir une awdjeitable
an evidentiary sense. etdnt done qu’il était en mesure depondre aux
plaintes en produisant defments de preuve.

Apart from an unexplained five-month period in  Outre le @lai inexpliq de cing mois dans le 22
the human rights process, Lowry J. found that erodlement du processus en regide droits de
there had been no extended period of inactivity in  la personne, le juge Lowry a gstilm’y avait
the processing of the Complaints from receipt to  eu auceniede d'inactivi€ prolonge dans le
referral. Communication had been ongoing traitement des plaintes entrepéuedleur ren-
between the Commission, solicitors and complain-  voi pour audience. La communicatioretavait ~
ants, and the respondent had not been ignored. constante entre la Commission, les avocats et les
Lowry J. thus concluded that there had been no  plaignantes, et ¢intfavait pasett tenu a
“unacceptable delay” in the human rights process. ecalf. Le juge Lowry a donc conclu qu'il n'y
He also noted that the respondent had not brought  avait pas ealdieiratceptable» dans lerdu-
any of his personal hardship to the Commission’s  lement du processus en caesgléhsent sou-
attention, nor had he requested a prioritization of digue I'intimé n’avait ni fait part de ses diffi-

the Complaints on that basis. adtpersonnellea la Commission ni demaed”
qgue l'on donne la priod aux plaintes pour ce
motif.

B. British Columbia Court of Appeal (1998), 49 B.Cour d'appel de la Colombie-Britannique
B.C.L.R. (3d) 216 (1998), 49 B.C.L.R. (3d) 216

Before the Court of Appeal, Mr. Blencoe En Cour d'appel, M. Blencoe a expressnt 23
expressly argued that his s. 7 rights to liberty and  soutenu que lesadeitber€ etd la €curig de
security of the person were violated due to the  sa personne que lui garantit I'aret? vinlés
length of the delay in resolving the Complaints  en raison de la longuewglaitédouE sans que
against him. On May 11, 1998, the Court of les plaintesepsrtontre lui n'aienete régkes.
Appeal (McEachern C.J.B.C. and Prowse J.A. for Le 11 mai 1998, la Cour d’appel (le juge en chef
the majority, in separate concurring reasons) McEachern et le juge Prowse s’exprimant, au nom
allowed the appeal and directed that the human  de la megjoidtis des motifs concordants dis-
rights proceedings against the respondent be tincts) a accueilli I'appel et ertmmét des
stayed. Lambert J.A., in dissent, would have pdurés en mare de droits de la personne qui
upheld the judgment of the British Columbia  avaie ‘engagés contre lintie. Le juge
Supreme Court. Lambert, dissident, aurait cordifmjugement de

la Cour supeine de la Colombie-Britannique.

(&) Majority Decision of McEachern C.J.B.C. a) Laection majoritaire du juge en chef
McEachern

McEachern C.J.B.C. concluded that the undue Le juge en chef McEachern a conclu quediad” 24
delay and the continued prejudice to privacy and  injeséfiT’atteinte constant la vie prie eta’
human dignity could not be in accordance with the  la dégiétla personne ne pouvaient paae ton-
principles of fundamental justice (para. 104). formes aux principes de justice fondamentale
McEachern C.J.B.C. found that the delay could not  (par. 104). lleaqug’le dlai ne pouvait pastfe
be attributed to Mr. Blencoe since he was unable to  ien@WNl. Blencoeetant done qu’il ne pouvait
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identify any steps taken by the respondent to  pas dire que ce dernier avait pris des mesures qu'il
which he was not entitled in defending himself.  n’avait pas le droit de prendre poeferdrd: Il
McEachern C.J.B.C. opined that the Complaints  s’est dit d'avis que les plaietaemt pas com-
were not complex, but were rather of the type that  plexes, mais qutliest plubt du genre de cel-

are “quickly resolved by courts and tribunals all  les quRADUCTION] «les tribunaux judiciaires et

the time” (para. 37), such that “a week at the les tribunaux administragjfsnt toujours rapi-
outside would have sufficed” to complete the dement» (par. 37), de sorte qu'«il aurait suffi tout
investigation (para. 51). He added (at paras. 47 au plus d’'une semaine» pour effectuetel'enqu”
and 51): (par. 51). Il a ajomitte qui suit (aux par. 47 et 51):

... adelay of over 30 months from the date of the com- TRAPUCTION] . . . un dlai de plus de 30 mois entre

plaints to a hearing on the merits is far too long. If  dedddes plaintes et la tenue d’'une audience au fond

Mr. Blencoe had been charged in the criminal courts est beaucoup trop long. Si M. Blencoeetavait -

with this type of sexual assault, the charge would very acewscriminel de ce genre d'agression sexuelle,

likely be dismissed on grounds of dela . . 'accusation serait fort probablement regtpour des
raisons de elai . . .

As | have already commented, the investigation was Comme jecjaiedpliqi€, I'enqgiete était récessai-
necessarily one-dimensional as there were no eyewit- rement unidimensionnelle puisqu’il n’y avait aucun
nesses, and a week at the outside would have sufficedemoirt” oculaire, et il aurait suffi tout au plus d'une

semaine.

Turning to the issue of prejudice, McEachern Au sujet de la question dugjudice, le juge en
C.J.B.C. found that but for these proceedings, “it  chef McEachern a conclu queti'éé ces pro-
might reasonably be expected that the overwhelm-edurgs, TRADUCTION] «on aurait pu raisonnable-
ing [media] attention would have died away and ment s'atteadce que I'attention [ediatique]
[Blencoe] and his family could have attempted to  comrsille s’estompe etce que [Blencoe] et les
reconstruct their lives” (para. 53). He considered = membres de sa famille puissent tenter de retrouver
the contention that the prejudice suffered by the  une vie normale» (par. 53). || aelamifién-
respondent was not caused by the delay, but rather  tion quejudipe subi par l'intire sultait non
by his dismissal from Cabinet. In this connection  pasealaidhais plubf de son exclusion du Cabi-
McEachern C.J.B.C. held that the Supreme Court net. Le juge en chef McEachern a aaatlu, °
of Canada has elevated the “exacerbation” of aegard, que la Cour suprie du Canada a pasur
existing deprivation to the same level as the crea- un piedali I'«aggravation» d’'une atteinte
tion of the deprivation itself. He held that the  existante et le fait de porter atteinte. |l @ ggém”
excessive delay both created a substantial stigma el dkcessif avait la fois considfablement
against the accused and exacerbated an existing  stignfatisU€ et aggra® une situation &ja
state of affairs, thus triggering the s. 7 right to  existante, de sorte que la dmogcurig de la
security of the person. personne garanti par I'art. 7 s’appliquait.

McEachern C.J.B.C. noted that the jurispru- Le juge en chef McEachern a fait remarquer que
dence surrounding the application of s. 7 in a non-  la jurisprudence entourant l'application de I'art. 7
penal context was “fraught with considerable diffi-  dans un contexte eoal fRADUCTION] «posait
culty” (para. 60). He identified two competing de grandes diffe@sit(par. 60). Il a reley’au
streams of jurisprudence as to the scope of s. 7in  sujet deda pert’art. 7, deux courants oppss’
the Supreme Court. First, McEachern C.J.B.C. dans la jurisprudence de la Cearesupréng-
described what he referred to as the “judicial rement, le juge en chef McEachere depad”
domain” school, which limits s. 7 protection to  qu’il a agpkEcole du «domaine judiciaire» qui
criminal proceedings. This approach was then con-  limite la protection de l'art. 7 aexlynex cri-
trasted with a broader approach to s. 7 which pro-  minelles. Il a ensuite eorepgawint de vue avec
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tects an individual's right to “human dignity” and
“privacy” outside the arena of criminal proceed-
ings.
expansive approach (at para. 101):

une intetption plus large de l'art. 7 qui pege

le droit de chacla «digni€» eta la «vie pri-

McEachern C.J.B.C. adopted the more eewailleurs que dans le seul contexte degsroc’

dures criminelles. Le juge en chef McEachern s’est

dit favorable a I'interprétation plus lierale (au
par. 101):

... | feel constrained to follow what | regard as the TRADUCTION]...je me sens contrairg Suivre ce qui

emerging, preferred view in the Supreme Court of

Canada that s. 7, under the rubric of liberty and security
of the person, operates to protect both the privacy and
dignity of citizens against the stigma of undue, pro-

longed humiliation and public degradation of the kind

suffered by [Blencoe] here. Everyone can be made
answerable, according to law, for his or her conduct or
misconduct, but a process established by law to provide
accountability and appropriate remedies cannot be com-
pletely open-ended in the sense that human dignity,
even for wrongdoers if such is the case, can be compro-
mised for as long as it has occurred in this case.

me seattddd nouvelle interptation peconige par
la Cowermeptli Canada, selon laquelle, au chapitre
de leelibedé la eCurié de la personne, l'art. 7 a
pour effet degerd’la fois la vie priee et la digné”
des citoyens contre la stigmatisationladt d'un
opprobre peol@bginjustifé comme celui dont
[M. Blencet @ctime. Suivant la loi, n'importe qui
gleaitténu responsable de sa conduite ou de son
inconduite, mais le pretebSysaf la loi pour sta-
tuer sur la respomsatbiitcorder un redressement
apprappeut avoir une dee’totalement iretermi-

ee au point o’la dignig d'une personne, emie fau-

tive, peutetre compromise aussi longtemps qu’elle I'a
et en l'espce.

(b) Concurring Majority Judgment of Prowse
J.A

Prowse J.A. held that the allegations in this case Le juge Prowse a conclu que lessghtions for-

b) Le jugement majoritaire concordant du juge
Prowse

27

were analogous to allegations of sexual assault and eemuth I'espCe s’apparentaiers des akga-

thus engaged s. 7 of ti@gharter. Having regard to

the nature of the allegations and the extent of the
prejudice suffered by Mr. Blencoe, she agreed with
McEachern C.J.B.C. that the delay of over 30

months was unreasonable and breached the respon-
dent’s right to security of the person in a manneetait” draisonnable et

not in accordance with the principles of fundamen-
tal justice.

tions d’agression sexuelle et faisaient donc interve-

nir l'art. 7 @bdete. Compte tenu de la nature

degatiions et de dfendue du mjudice subi

par M. Blencoe, elle a convenu avec le juge en
chef McEachern gla¢ de ¢plus de 30 mois

portait atteinte, d'une

@@Eninon conforme aux principes de justice

fondamentale, au droit de I'ingra’la €curig de

sa personne.

(c) Dissenting Reasons of Lambert J.A.

In determining whether the delay was unaccept- La question de savoir si leeldi était inaccepta-
able, for the purposes of an assessment of natural

c) Les motifs dissidents du juge Lambert

28
ble au regard des principes de justice naturelle

justice, Lambert J.A. held that such decision wa®tait, selon le juge Lambert, une question de fait

an issue of fact which was decided by the lower
court. Consequently, he stated that Lowry J.'s
decision should only be interfered with if there was

gue le tribunadient” avait tranake. Il a donc
aftigm'il n’y aurait lieu de modifier laefision
du juge Lowry que s'il y avait eu mauvaise inter-

a misconception of the evidence or if the decision etgiion de la preuve ouedision manifestement

was palpably wrong, neither of which had occurred

ereoe qui retait pas le cas en I'espe. Quant

in this case. On the legal question of which sorts o& la question de droit qui est de savoir quels genres
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prejudice affect natural justice, Lambert J.A.  dejudice sont contraires aux principes de jus-

agreed with Lowry J. that prejudice arising from tice naturelle, le juge Lambert a convenu avec le

delay must go to the intrinsic fairness of the hear-  juge Lowry queejadicé @coulant d'un dlai

ing process and not merely to extrinsic factors  doit se rappoitequig intring€que de la praz’

such as stigma, stress or other forms of suffering.  dure d’audition et non seulementfacteur
extringque comme la stigmatisation, le stress ou
d’'autres formes de souffrance.

Turning to the Charter issue, Lambert J.A. En ce qui concerne la question relatigela
found it unnecessary to decide whether s. 7 of th€harte, le juge Lambert aatidé qu'il était inutile
Charter applies to non-criminal proceedings or  detediminer si l'art. 7 de I&€harte s’applique
whether suffering induced by stigmatization, stress  dans desduw@s non criminelles ou si les souf-
and disruption of family life can constitute a depri-  frances duds Sstigmatisation, au stress ata
vation of liberty or security of the person in the  perturbation de la vie familiale peuvent constituer
human rights context. He found that the stigma  une attaitéeliberg oua la €curigé de la per-
suffered by Mr. Blencoe, the stress and anxiety = sonne dans le contexte des droits de la personne. Il
related thereto, the media publicity, and a conclu que la stigmatisation dont M. Blencoe a
Mr. Blencoe’s lack of employment, could not be eté “victime, le stress et l'angoisse qui en ont
attributed to the human rights process, nor wereesulgE, la couverture ediatique et le fait que
they exacerbated by a breach of the principles of M. Blencoe n’avait plus d’emptaient” pas
fundamental justice. Lambert J.A. emphasized that  attribuables au processuseen deatiroits de la
Mr. Blencoe’s rights and expectations had to be  personne et n'avaiarif pagfaes par une vio-
balanced against those of the two complainants, in  lation des principes de justice fondamentale. Le
the context of the public interest in upholding an  juge Lambert a seuligr€é les droits et les
effective human rights process. Concluding that  attentes de M. Blencoe detegenblpess en
the principles of fundamental justice arising in the  fonction de ceux des deux plaignantes e¢-de I'int’
human rights process were not breached, Lamberét du'public dans le maintien d'un processus effi-
J.A. would have found that the respondent was not  cace eerenae droits de la personne. Apr’
entitled to relief under ss. 7 and 24 of tlearter.  avoir conclu qu’il n’y avait eu aucune violation des
principes de justice fondamentale qui s’appliquent
en matere de droits de la personne, le juge Lam-
bert aurait conclu que l'intimmh’avait pas droi”
une Eparation fondé sur les art. 7 et 24 de la

Charte.
IV. Relevant Constitutional Provisions IV. Dispositions constitutionnelles pertinentes
Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés

7. Everyone has the right to life, liberty and security 7. Chacun a droiai la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof  de sa personne; il mereqdré atteintea’ce droit
except in accordance with the principles of fundamental gu’'en conéorawiec les principes de justice fonda-
justice. mentale.

11. Any person charged with an offence has the right 11. Tout incul® a le droit:

(b) to be tried within a reasonable time; b) d’etre jug dans un elai raisonnable;
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24. (1) Anyone whose rights or freedoms, as guaran- 24. (1) Toute personne, victime de violation ou de
teed by this Charter, have been infringed or denied mayegation des droits ou libed qui lui sont garantis par la
apply to a court of competent jurisdiction to obtain such es@nte charte, peut s’adresaain tribunal comgtent
remedy as the court considers appropriate and just in the pour obtezpatation que le tribunal estime conve-
circumstances. nable et juste egafd aux circonstances.

32. (1) This Charter applies

(a) to the Parliament and government of Canada in a) au Parlement et au gouvernement du Canada, pour
respect of all matters within the authority of Parlia- tous les domaines relevant du Parlement, y compris

32. (1) La pesente charte s’applique:

ment including all matters relating to the Yukon Terri-
tory and Northwest Territories; and

(b) to the legislature and government of each prov-
ince in respect of all matters within the authority of
the legislature of each province.

V. Issues

The following are the central issues to be deter-
mined for the disposition of this appeal:

ceux qui concernent le territoire du Yukon et les terri-
toires du Nord-Ouest;

b) a la Bgislature et au gouvernement de chaque pro-

vince, pour tous les domaines relevant degisette |
lature.

V. Questions en litige

Notre Cour est appe¥, aux fins du psent 31
pourvai, trancher les questions centrales sui-

vantes:

A. Does theCharter apply to the actions of the

British Columbia Human Rights Commission?

B. Have the respondent’s s. 7 rights to liberty and
security of the person been violated by state-

caused delay in the human rights proceedings?

. If the respondent's s. 7 rights were not
engaged, or if the state’s actions were in accor-
dance with the principles of fundamental jus-
tice, was the respondent entitled to a remedy
pursuant to administrative law principles where
the delay did not interfere with the right to a
fair hearing?

. If the respondent is entitled to @Gharter or
administrative law remedy, was the stay of pro-
ceedings an appropriate remedy in the circum-
stances of this case?

VI. Analysis

Does the Charter Apply to the Actions of the
British Columbia Human Rights Commission?

The scope of th€harter’s application is deline-
ated by s. 32(1) of th€harter which states:

A. L&harte s’applique-t-elle aux actes de la
British Columbia Human Rights Commission?

B. éleidmputablea’'Etat dans les predures
enematie droits de la personne a-t-il port”
atteinte aux droits deeldniinibert etd la

sécurié de sa personne garantis par l'art. 7?

C. Si les droits garantimtimé par l'art. 7
etaeht pas en cause ou si les actes HEtatl’
etaiént conformes aux principes de justice fon-
damentale, Erdiit-il droita une epara-

tion fndur les principes du droit adminis-
tratif dans la mesuiie cElai écouE n'a pas
poHatteintea’son droita’ une audiencedqui-
table?

D. Si l'intimé a droita’ une €paration fondé sur

Claarte ou sur le droit administratif, I'agt”

dessprresetait-il la Bparation appropeg

eegard aux circonstances de laegmhte
affaire?

VI. Analyse

A. La Charte s applique-t-elle aux actes de la

British Columbia Human Rights Commission?

La porée de laCharte est a&limitee par son 32

par. 32(1), dont voici le liteell”
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32. (1) This Charter applies 32. (1) La pesente charte s’applique:
(a) to the Parliament and government of Canada in a) au Parlement et au gouvernement du Canada, pour
respect of all matters within the authority of Parlia- tous les domaines relevant du Parlement, y compris
ment including all matters relating to the Yukon Terri- ceux qui concernent le territoire du Yukon et les terri-
tory and Northwest Territories; and toires du Nord-Ouest;
(b) to the legislature and government of each prov- b) a la Egislature et au gouvernement de chaque pro-
ince in respect of all matters within the authority of vince, pour tous les domaines relevant degisette |
the legislature of each province. lature.
It is clear that both the federal Parliament and pro- |l est clair que le Parlement du Canadaistles |’
vincial legislatures are bound by theharter. latures provinciales sont assujetésla Charte.

However, one threshold issue which has been  Cependant, une quesliimmaire que soeave

raised in this case is whether the Commission and elsepié affaire est de savoir si la Commission et

the Tribunal are agents of government pursuant to  le Tribunal sont des mandataires du gouvernement

s. 32 of theCharter. The following three factors  aux fins de l'art. 32 d€larte. Les trois facteurs

have been put forth to support the argument that  suivantet®ravanes a I'appui de I'argument

these bodies are not bound by ®arter: (i) the  voulant que ces organismes ne soient pas assujettis

organizations in question are required to be indea la Charte: (i) les organismes en cause doivent

pendent of government; (ii) the challenge in thisetre indpendants du gouvernement, (ii) la contes-

case is not to any statutory provisions that might tation endaespée vise pas une disposition dont

be said to be within the legislative sphere; and (iii)  on pourrait dire qu’elle ressortit au pegiaa-1’

the organizations in question must act judicially  tif et (iii) les organismes en question doivent agir

since their functions are analogous to those exer-  d’une eneafudiciaire,etant done” que leurs

cised by courts of law. fonctions sont analogaeselles d’'une cour de
justice.

For the reasons | address below, these claims are Pour les raisons expes$ ci-apes, ces mten-
misguided with respect to their approach to the tions s’appuient sur coe éaroee d'aborder
application of theCharter. Furthermore, for the  I'application de [@harte. De plus, aux fins du
purposes of this appeal, it is only necessary to esqmf pourvoi, il est seulemerdagssaire d'exa-
address th€harter’s applicability to the actions of  miner I'applicabditde laCharte aux actes de la
the Commission since the prejudice suffered by the ~ Commisstant done que le pgjudice subi par
respondent is alleged to have resulted from unrea-  I'ets@fait imputable au fait que la Commis-
sonable delay in the actions of the Commission. sion n'a pas agi dardaumagsonnable.

The mere fact that a body is independent of gov- Le seul fait qu’'un organisme soit iegendant
ernment is not determinative of th@harter’s  du gouvernement n’est pagdaisif en ce qui con-
application, nor is the fact that a statutory provi- cerne l'application deéhdate, pas plus que ne
sion is not impugned. Being autonomous or inde-  I'est le fait qu'aucune dispostjisialive n’est
pendent from government is not a conclusive basis  ceetestfautonomie ou lindpendance via-
upon which to hold that th&harter does not  vis du gouvernement ne permet pas de corglure °
apply. linapplication de la&Charte.

Bodies exercising statutory authority are bound L’organisme qui exerce un pouvoir cerd par
by theCharter even though they may be indepen-  une loi est assajittCharte méme s'il peuktire
dent of government. This was confirmed by dpdhdant du gouvernement. Le juge La Forest
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La Forest J., speaking for a unanimous Court in  I'a comfien’rendant I'aet” unanime de notre
Eldridge v. British Columbia (Attorney General),  Cour Eldridge c. Colombie-Britannique (Procu-
[1997] 3 S.C.R. 624, at para. 21: reur général), [1997] 3 R.C.S. 624, au par. 21:

There is no doubt, however, that tl@harter also Toutefois, il ne fait aucun doute queQharte s'ap-
applies to action taken under statutory authority. The plique aussi aux actes accomplis en vertu de pouvoirs
rationale for this rule flows inexorably from the logical c@mE par la loi. La justification de cettegié dcoule
structure of s. 32. As Professor Hogg explains in his inexorablement de la structure logique de lart. 32.
Congtitutional Law of Canada (3rd ed. 1992 (loose- Comme l'explique le professeur Hogg Qanstitu-
leaf)), vol. 1, at pp. 34-8.3 and 34-9: tional Law of Canada (3¢ &€d. 1992 (feuilles mobiles)),

vol. 1, aux pp. 34-8.3 et 34-9:

Action taken under statutory authority is valid only TRADUCTION] Les mesures prises en vertu d'un
if it is within the scope of that authority. Since neither pouvoir statutaire ne sont valides que si elles se
Parliament nor a Legislature can itself pass a law in sitmdimtérieur de la poete de ce pouvoir. Puis-
breach of the Charter, neither body can authorize que ni le Parlement agistatlire ne peuvent eux-
action which would be in breach of the Charter. Thus, = em@s$ adopter une loi qui contrevienka’ Charte, ni
the limitations on statutory authority which are 'un ni l'autre ne peuvent autoriser des mesures qui
imposed by the Charter will flow down the chain of contreviendradatCharte. Ainsi, les limites que la
statutory authority and apply to regulations, by-laws, Charte impasepouvoir statutaireeténdrona’la
orders, decisions and all other action (whether legisla- famille des autres pouvoirs statutaires et s’applique-
tive, administrative or judicial) which depends for its ront aeglements, aux statuts, aux ordonnances,
validity on statutory authority. auxedisions efa'toutes les autres mesuresg(tla-

tives, administratives ou judiciaires) dont la va#dit’
dépend d’'un pouvoir statutaire.

There is no doubt that the Commission is created |l ne fait aucun doute que la Commist&ion a ~
by statute and that all of its actions are taken pur- eéecpar une loi et qu’elle accomplit tous ses actes
suant to statutory authority. en vertu du pouvoir que luier@nd loi en cause.

One distinctive feature of actions taken under L'un des traits distinctifs des actes accomplis erb
statutory authority is that they involve a power of  vertu d’'un pouvoir esénpar la loi est gu'ils
compulsion not possessed by private individuals = comportent un pouvoir de contrainte que n'ont pas
(P. W. Hogg, Congtitutional Law of Canada les particuliers (P. W. HogdConstitutional Law
(loose-leaf ed.), vol. 2, at p. 34-12). Clearly theof Canada (éd. feuilles mobiles), vol. 2a la
Commission possesses more extensive powers  p. 34-12). Il est clair que les pouvoirs de la Com-
than a natural person. The Commission’s authority =~ mission sonéfgndus que ceux d’'une personne
is not derived from the consent of the parties. The  physique. Saetemop’ ne eoule pas du con-
Human Rights Code grants various powers to the  sentement des partiesHuman Rights Code
Commission to both investigate complaints and  habilite, de diverseenmemnia Commissioa °
decide how to deal with such complaints. Section  eteqsur des plaintes @tEcider de la fegn de

24 of the Code specifically allows the Commis- les traiter. L'article 24 du Code permet express’

sioner to compel the production of documents. The  ment au commissaire d’exiger la production de

relevant portions of this section state: documents. En voici les extraits pertinents:
[TRADUCTION]

24 (1) For the purpose of investigating a complaint, the 24 (1) Lorsqu’il I'enqute relativea’ une plainte, le
commissioner of investigation and mediation or a commissaire auxetmsgeta la n€diation ou un
human rights officer may agent des droits de la personne peut
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(a) require the production of books, documents, corre-

spondence or other records that relate or may relate

to the complaint, and

(b) make any inquiry relating to the complaint of any
person, in writing or orally.

(2) If a person refuses to

(a) comply with a demand under subsection (1) (a) for
the production of books, documents, correspon-
dence or other records, or

(b) respond to an inquiry made under subsection (1) (b),

the commissioner of investigation and mediation or a
human rights officer may apply to the Supreme Court
for an order requiring the person to comply with the
demand or respond to the inquiry.

(4) For the purpose of investigating a complaint, the
commissioner of investigation and mediation or
a human rights officer may, with the consent of
the owner or occupier, enter and inspect any
premises that in the opinion of that commis-
sioner or the human rights officer may provide
information relating to the complaint.

The Commission in this case cannot therefore
escapeCharter scrutiny merely because it is not
part of government or controlled by government.
In Eldridge, a unanimous Court concluded that a
hospital was bound by th€harter since it was

a) exiger la production de livres, documents, lettres ou
autres dossiers qui se rapportent ou peuvent se rap-
portex la plainte, et

b) poser des questioesrpparu’ de vive voix relative-
merd la plainte.

(2) Si une personne refuse

a) d'ol#ezn@’'une demande de production de livres,
documents, lettres ou autres dossiess, sfond”
I'atia’(1)a), ou

bemndrea’une question pes’en vertu de l'alied

(1)b),

le commissaire austen@d la mediation ou un
agent des droits de la personne peut der@ander °
Cour esupr'd’ordonnera’la personne en cause
d’obtergra la demande ou depondrea’la ques-
tion.

(4) Lorsqu'il etegalr une plainte, le commissaire
aux etepi’eta’ la n€diation ou un agent des
droits de la personne peut, avec le consentement
du mtgrd ou de l'occupant, inspecter des
locawa sipn avis, cette inspection peut permet-
tre d'obtenir des renseignements concernant la
plainte.

En l'esgece, la Commission ne peut pashap-

pemun examen foredsur laCharte du seul fait
gu'elle ne fait pas partie du gouvernement ou
gu’elle n'est pas sous sowleomehns I'aret

Eldridge, notre Cour a concla 'unanimig€ qu’un

implementing a specific government policy or pro- ophél était assujetta laCharte parce qu’il mettait

gram. The Commission in this case is both imple-
menting a specific government program and exer-
cising powers of statutory compulsion.

en ceuvre une politique ou un programme gouver-
nemental particulier. La commission dont il est
qguestion en Eespmet en ceuvre un programme

gouvernemental particulier et exerce des pouvoirs
de contrainteemanant de la loi.

With respect to the claim that the Commission

L'arrét de notre Couaight Communications

exercises judicial functions and is thereby not subinc. c. Davidson, [1989] 1 R.C.S. 1038, est con-

ject to theCharter, the decision of this Court in
Saight Communications Inc. v. Davidson, [1989]

was), in partial dissent but speaking for a unani-
mous Court on this point, held that tiharter
applies to the orders of a statutorily appointed
labour arbitrator. This determination was not open

cluant en ce qui concerne ddeption que la

Commission exerce des fonctions judiciaires et
1 S.C.R. 1038, is conclusive. Lamer J. (as he then

n'est donc pas assujti€harte. Le juge
Lamer (plus tard Juge en chef), dissident en partie,

mais s’exprimant au nom de toute la Cour sur ce

point, egidd” que la Charte s’applique aux
ordonnances d'un arbitre emendsiYelations
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to challenge, as expressed by Lamer J., at du tragsig@ en application d'une loi. Cette
pp. 1077-78: dCisionétait incontestable, comme I'a dit le juge
Lamera la p. 1077:

The fact that th€harter applies to the order made by Le fait queClaarte s’appliquea’ 'ordonnance ren-
the adjudicator in the case at bar is not, in my opinion, due par l'arbitre eadéesg faita’mon avis, aucun
open to question. The adjudicator is a statutory creature: doute. L'arbitre est en effetamme aé |a loi; il est
he is appointed pursuant to a legislative provision and roemvertu d'une dispositiopdislative et tire tous
derives all his powers from the statute. [Emphasis ses pouvoirs de la loi. [Je souligne.]
added.]

The facts indaight and the case at bar share at Les faits de I'affaireSaight et ceux de la @ 39

least one salient feature: the labour arbitrator (in  sente affaire ont au moins uneristicaet’com-
Saight) and the Commission (in the case at bar) mumggniinante: I'arbitre en matié de rela-
each exercise governmental powers conferred tions du travail Qizight) et la Commission
upon them by a legislative body. The ultimate (en Bes) exercent tous les deux des pouvoirs
source of authority in each of these cases is gov-  gouvernementaexsqudi un corpegislatif.
ernment. All of the Commission’s powers are  Dans chaque cas, l'origine du pouvoireaesbrd”
derived from the statute. The Commission is carry-  en fin de compte le gouvernement. La Commission
ing out the legislative scheme of tHeman Rights  tire tous ses pouvoirs de la loi. Elle applique le
Code. It is putting into place a government pro- egifme Egislatif duHuman Rights Code. Elle met
gram or a specific statutory scheme established by  en ceuvre un programme gouvernemental ou un
government to implement government policy (seeegime Egislatif particulieretabli par le gouverne-
Eldridge, supra, at paras. 37 and 44, and ment pour l'application de sa politique (voir
Douglas’/Kwantlen Faculty Assn. v. Douglas Col-  Eldridge, précitt, aux par. 37 et 44, et
lege, [1990] 3 S.C.R. 570, at p. 584). The Commis-Douglas/Kwantlen Faculty Assn. c. Douglas Col-
sion must act within the limits of its enabling stat-lege, [1990] 3 R.C.S. 570a la p. 584). La Com-
ute. There is clearly a “governmental quality” to  mission doit agir dans les limites de sa loi habili-
the functions of a human rights commission which  tante. Les fonctions d’'une commission des droits
is created by government to promote equality in  de la persoreée g@dér le gouvernement pour
society generally. promouvoir djaligé dans la soeie en gnéral

sont clairement de «nature gouvernementale».

Thus, notwithstanding that the Commission may Donc, néme si elle peut avoir certaines cagact 40
have adjudicatory characteristics, it is a statutory  ristiques d'un tribunal, la Commission est une
creature and its actions fall under the authority of eatufe de la loi et ses actes sont assujettis au
the Human Rights Code. The state has instituted an Human Rights Code. L' Etat a ceé par voiedgisla-
administrative structure, through a legislative tive un organisme administratifectargnettre
scheme, to effectuate a governmental program to  en ceuvre un programme gouvernemestal destin’
provide redress against discrimination. It is the @adifa la discrimination. C'est I'application
administration of a governmental program that d'un programme gouvernemental qui commande
calls for Charter scrutiny. Once a complaint is I'examen fendlr laCharte. Une fois la Com-
brought before the Commission, the subsequent  mission saisie d’'une plainte, ¢ehiE®eEdmi-
administrative proceedings must comply with the  nistratives qui suivent doivent respéchiartia
Charter. These entities are subjectGbarter scru-  L’exercice des fonctions de telles egtipeut faire
tiny in the performance of their functions just as  I'objet d’'un examen efosdf la Charte tout
government would be in like circumstances. To  comme pourrait le faire I'exercice des fonctions
hold otherwise would allow the legislative branch  d’'un gouvernement danshass1circonstances.
to circumvent theCharter by establishing statutory ~ Conclure le contraire permettrait au powgg- 1
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bodies that are immune ©harter scrutiny. The latif de contourner Gharte en céant des organis-
above analysis leads inexorably to the conclusion  mes qui ne peuvent pas faire I'objet d’'un tel exa-
that theCharter applies to the actions of the Com-  men. L’'analyse geggolé nene inexorablement
mission. a la conclusion que l&harte s'applique aux actes

de la Commission.

B. Have the Respondent’s Section 7 Rightsto Lib-  B. Le retard imputable & I'Etat dans les procée-

erty and Security of the Person Been Violated dures en matiere de droits de la personne a-t-il
by Sate-caused Delay in Human Rights porté atteinte aux droits de I'intimé a la liberté
Proceedings? et a la sécurité de sa personne garantis par
I'art. 7?
(a) Court of Appeal Decisions on This Issue a) La jurisprudence des cours d'appel sur ce
point

Four appellate courts have dealt with the issue Quatre cours d’appel ont statisur la question
of whether s. 7 of th€harter applies in circum-  de savoir si I'art. 7 de Gharte s’applique dans
stances similar to the case at bar, including des circonstances semhblatdties de la pr’
the decision under appeal. The majority of the  sente affaire, y compris la cour d’appel dans I'arr”
Court of Appeal inBlencoe followed the decision  qui fait I'objet du @sént pourvoi. Dans l'affaire
in Saskatchewan Human Rights Commission v.  Blencoe, les juges majoritaires de la Cour d’appel
Kodellas (1989), 60 D.L.R. (4th) 143 (Sask. C.A.),  ont suivi & ®askatchewan Human Rights Com-
to hold that s. 7 of th€harter was violated. How- mission c. Kodellas (1989), 60 D.L.R. (4th) 143
ever, the Manitoba Court of Appeal Misbett v.  (C.A. Sask.), et ont conclu qu’il y avait violation
Manitoba (Human Rights Commission) (1993), de l'art. 7 de I€harte. Toutefois, la Cour d’appel
101 D.L.R. (4th) 744, and the Federal Court of du Manitoba dNidsett c. Manitoba (Human
Appeal inCanadian Airlines International Ltd. v.  Rights Commission) (1993), 101 D.L.R. (4th) 744,
Canada (Human Rights Commission), [1996] 1 et la Cour d’appektErale dand.ignes aériennes
F.C. 638, refused to followlodellas, holding that Canadien International Ltée c. Canada (Commis-

s. 7 cannot be applied to the consequences &fon des droits de la personne), [1996] 1 C.F. 638,

delays in human rights proceedings. ont refds” suivre I'aet Kodellas et ont conclu
gue lart. 7 ne peut pas s'appliquer aux @ns’
guences d'un@ai dans des predures en matire
de droits de la personne.

In Kodellas, between the date of the first com- Dans I'affaire Kodellas, prées de quatre aees
plaint and the date fixed for the hearing, almost eta&ntecouBes entre le efidt de la premdre
four years had elapsed and three years and two  plainte et la é&tedinif la tenue de I'audience,
months had elapsed with respect to the second alors que treissagindeux mois etaientecou-
complaint. Bayda C.J.S., dissenting in part with eed’dans le cas de la demg plainte. Le juge en
respect to the appropriate remedy, held that the  chef Bayda, dissident en partie au suggade la r’
delay violated Mr. Kodellas’s s. 7 security of the  ration appeapra conclu que leetHi écouk por-
person. In reaching this conclusion, Bayda C.J.S. tait atteinte au droit de M. Kadellesurig de
referred to the dissenting judgment of Lamer J. in  sa personne garanti par I'art. 7. En tirant cette con-
Mills v. The Queen, [1986] 1 S.C.R. 863 (hereinaf-  clusion, le juge en chef Bayda a memtiesn”
ter “Mills (1986)"), at p. 919, and reiteratedRnv.  motifs dissidents du juge Lamer daMlls c. La
Rahey, [1987] 1 S.C.R. 588, at p. 605, where, inReine, [1986] 1 R.C.S. 863 (ci-aps I'«argt Mills
the context of s. 1bj of the Charter, security of de 1986») la p. 919, repris darR. c. Rahey,
the person encompasses protection against [1987] 1 R.C.Sa 8. 605, selon lesquels la
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“overlong subjection to the vexations and vicissi- eclwig€ de la personne, dans le contexte de I'al.
tudes of a pending criminal accusatioKb(lellas, 11b) de la Charte, englobe la protection contre
at p. 152). The unreasonable delaKouellaswas  [TRADUCTION] «un assujettissement trop long aux
found to result in two forms of prejudice to  vexations et aux vicissitudes d’'une accusation cri-
Mr. Kodellas. First, it extended his psychological = minelle pendarKedellas, a la p. 152). Il &t
trauma. Second, it reduced Mr. Kodellas’s chances e,juginsKodellas, que le @lai ddraisonnable
of a fair hearing Kodellas, at p. 161). avait caes deux formes de ejudice a
M. Kodellas: premgtement, il avait proloreg’son
traumatisme psychologique et, deeiément, il
avait €duit les chances de M. Kodellas d’'obtenir
une audienceduitable Kodellas, a la p. 161).

In Nisbett, the Manitoba Court of Appeal denied Dans l'arét Nisbett, la Cour d'appel du *3
relief sought by a medical doctor to prohibit the  Manitoba a eefligiterdire,a la demande d'un
hearing of his employee’s complaint of sexual har- edetin, I'audition de la plainte de hakerment
assment that had been outstanding for over three  sexuel que I'empmleyce dernier avaieplo€e
years. This decision was reached despite the plus de trois ans auparavant. Elle a rendu cette
stigma attached to the allegations which was eciglbn malge les stigmatesds aux adtgations,
described as “anxiety, the strain on family life, the  qui ae#t dEcrits commeefant [RADUCTION]
disruption of his professional practice, the quest  «l'angoisse, la perturbation de la vie familiale et de
for evidence of similar conduct from former la vie professionnelle, la recherche d'une preuve
employees, the damage to his personal dignity and de comportement similaies ali@nciennes
professional standing, the loss of self-esteem, and  eegdoyatteinta la digni€ personnelle et [a
the continuing uncertainty as to the final outcome eputation professionnelle, la perte d’estime de soi
of the proceedings”Nisbett, at p. 749) (quoting et l'incertitude continuelle quant’isSsue finale
from the trial judgment (1992), 90 D.L.R. (4th) des maures» Nisbett, a la p. 749 (citation pro-

672, at p. 679). The Manitoba Court of Appeal venant du jugement deepeemstance (1992),
refused to followKodellas, questioning whether 90 D.L.R. (4th) 672,la p. 679)). Doutant que
the impact of a criminal proceeding for sexual lincidence de q@oEs criminelles en mate
assault can be equated with a human rights pro-  d’agression sexuelleefngissssiimée, aux fins
ceeding on allegations of sex discrimination for  de I'application de I'agt.célle de proedures en
the purposes of s. 7. The Court of Appeal con- enatide droits de la personne relatizesles
cluded that s. 7 had no application to non-penal egalions de discrimination sexuelle, la Cour
proceedings under human rights legislation and  d'appel du Manitoba @ reusuivre I'amt
that s. 11 of th&harter was restricted to criminal Kodellas. Elle a stata’que I'art. 7 ne s’appliquait
cases. paa des proedures non griales fondés sur une
loi relative aux droits de la personne et que
l'art. 11 de laCharte ne s'appliquait qu’en matdie
criminelle.

In Canadian Airlines, there was a 50-month  DansLignes aériennes Canadien, un dlai de 50 44
delay between the filing of the complaint and the maisast EcouB entre le dpdt de la plainte et la
appointment of a tribunal to investigate. The Fed- esighation des membres du tribunal ceadg
eral Court of Appeal also refused to follow faire esigula Cour d'appeletirale y aegale-
Kodellas, and concluded that s. 7 did not apply to  ment eefils suivre I'at Kodellas et a conclu
administrative proceedings of a non-criminal que l'art. 7 ne s’appliquaitapdes "proedures
nature. administratives de nature non criminelle.
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(b) Applicability of Section 7 Outside the Crim- b) Applicalglitde l'art. 7 dans un contexte
inal Context autre que celui du droit criminel

Although there have been some decisions of this Méme si, dans certains ats; notre Cour a pu
Court which may have supported the position that eesthdu point de vue que I'art. 7 deCarte ne
s. 7 of theCharter is restricted to the sphere of  s’applique que dans le domaine du droit criminel,
criminal law, there is no longer any doubt thats. 7 il ne fait plus aucun doute que cette disposition
of theCharter is not confined to the penal context.  n’est pas émitiu contextegmal. C'est ce que
This was most recently affirmed by this Court in  confirmait towcermment notre Cour dans
New Brunswick (Minister of Health and Commu-  Nouveau-Brunswick (Ministre de la Santé et des
nity Services) v. G. (J.), [1999] 3 S.C.R. 46, where Services communautaires) c. G. (J.), [1999] 3
Lamer C.J. stated that the protection of security of R.C.S.ul& jge en chef Lamer a affimtjue
the person extends beyond the criminal law (at la protection dlai de la personnestiorde
para. 58). He later added (at para. 65): le cadre du droit criminel (au par. 58). Plus loin, il

a ajou€ ce qui suit (au par. 65):

...S.7 isnot limited solely to purely criminal or penal ...[l'art. 7 n'est pas limé aux affaires purement crimi-
matters. There are other ways in which the government, nellesrmleg. Dans le cours de I'administration de
in the course of the administration of justice, can la justice, il existe d’autressfpar lesquellesHtat

deprive a person of their s. 7 rights to liberty and secur- peut priver un individu da tadiber€ eta la €cu-
ity of the person, i.e., civil committal to a mental institu- e i la personne garaati’art. 7, par exemple l'inter-
tion: seeB. (R), supra, at para. 22. nement dans uetablissement psychiatrique: voir

B. (R), précité, au par. 22.

Thus, to the extent that the above decisions of Ainsi, les arets Nisbett et Lignes aériennes

Nisbett and Canadian Airlines stand for the pro- Canadien, précités, sont errags dans la mesureio”
position that s. 7 can never apply outside the crimi-  ils permettent d’affirmer que l'art. 7 ne s’applique
nal realm, they are incorrect. Section 7 can extend  qu’ereraatiiminelle. L'article 7 peuteborder
beyond the sphere of criminal law, at least where le cadre du droit criminel, au moins dans le cas
there is “state action which directly engages the  d'un «acte gouvernemesrssatit directement
justice system and its administratior.((J.), at  le systme judiciaire et I'administration de la jus-
para. 66). If a case arises in the human rights con-  ti@e%J(), au par. 66). Rien ne s’oppoaece
text which, on its facts, meets the usual s. 7 thresh-  que cet article s’appligeaffaire en matie
old requirements, there is no specific bar against  des droits de la personne qui, sur le plan des faits,
such a claim and s. 7 may be engaged. The ques- respecte les condiiaringirés de son appli-
tion to be addressed, however, is not whether cation. La question qui se pose toutefois est de
delays in human rights proceedings can engage s. 7  savoir non paseaiedatis des predires en
of theCharter but rather, whether the respondent’'s  er&ide droits de la personne peuveetleh-
s. 7 rights were actually engaged by delays in the  cher l'application de l'art. 7 Cleartee, mais
circumstances of this case. Various parties in this oplst, dans les circonstances de laserite
case seem to have conflated the delay issue with  affaire, elais adbnt por” atteinte aux droits
the threshold s. 7 issue. However, whether the  garatfiigimé par I'art. 7. DifE€rentes partiea °
respondent’s s. 7 rights to life, liberty and security  laspnte affaire semblent avoir confondu la
of the person are engaged is a separate issue  questi@adavEc la question @liminaire de
from whether the delay itself was unreasonable. |  I'art. 7. Toutefois, la question de savoir si les droits
will now examine whether the s. 7 threshold de l'itianla vie,a la liber€ eta la €curieé de sa
requirements have been met and whether the personne s’appliquent est distincte de celle de

savoir si le dlai lui-mémeétait draisonnable. Je

vais maintenant examiner si les conditionslipri-
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respondent has demonstrated a breach of his s. 7  naires de I'application de I'art. 7 sont remplies et si
rights. lintimé a @&monte qu’il y a eu violation des
droits que lui garantit cet article.

(c) Section 7 — General Principles c) Article 7 — Principeségaux

Section 7 of theCharter provides that “[e]very- L'article 7 de laCharte prévoit ceci: «[c]hacun a 47

one has the right to life, liberty and security of the  dadid Vie,a la liber€ eta la €curig de sa per-
person and the right not to be deprived thereof  sonne; il neepeyddre atteintea’ ce droit qu’en
except in accordance with the principles of funda-  confer=mitéc les principes de justice fondamen-
mental justice.” Thus, before it is even possible to  tale.» Ainsi, avasmmenQue l'on puisse se
address the issue of whether the respondent's s. 7  demander si les droits garkintismé par
rights were infringed in a manner not in accor-  I'art. 7 ont fait I'objet d’'une atteinte non conforme
dance with the principles of fundamental justice, aux principes de justice fondamentale, il faut
one must first establish that the interest in respect  d’abord prouver que le drotavi$alEgation

of which the respondent asserted his claim falls de l'ietieEve de l'art. 7. Dans l'aget’R. c.
within the ambit of s. 7. These two steps in the s. Beare, [1988] 2 R.C.S. 387a la p. 401, le juge
analysis have been set out by La Forest R.mm  La Forest aefon& ainsi ces dewetapes de
Beare, [1988] 2 S.C.R. 387, at p. 401, as follows:  l'analyse éend(r l'art. 7:

To trigger its operation there must first be a finding that Pour que l'article puisse entrer en jeu, il faut constater
there has been a deprivation of the right to “life, liberty d’'abord queiéaport atteinte au droitacla vie,a la

and security of the person” and, secondly, that the depri-  dilmd la €curi® [d’'une] personne» et, en second
vation is contrary to the principles of fundamental jus- lieu, que cette atteinte est contraire aux principes de jus-
tice. tice fondamentale.

Thus, if no interest in the respondent’s life, liberty ~ Par equsit, si le droit de l'intima la vie,a la

or security of the person is implicated, the s. 7 libetad la €curié de sa personne n’'est pas en

analysis stops there. It is at the first stage in the  cause, I'analyssefendl'art. 7 prend fin. C'est

s. 7 analysis that | have the greatest problem with la premere étape de cette analyse que les argu-

the respondent’s s. 7 arguments. ments de I'mtnelatifsa 'art. 7 me posent le
plus de difficulEs.

McEachern C.J.B.C. collapsed the s. 7 interests Le juge en chef McEachern a fondu le drait «18
of “liberty” and “security of the person” into a sin-  la libest’et le droit a'la €curig de [l]la per-
gle right protecting a person’s dignity against the  sonne» en un seuwa thgitotection de la digmit”
stigma of undue, prolonged humiliation and public  de la personne contre la stigmatisaiiotadt
degradation of the kind suffered by the respondent.  d’un opprobre peokinigjustifé comme celui
In Singh v. Minister of Employment and Immigra-  dont I'intimé a€té victime. DansSingh c. Ministre
tion, [1985] 1 S.C.R. 177, at pp. 204-5, Wilson J.de I'Emploi et de I'lmmigration, [1985] 1 R.C.S.
emphasized that “life, liberty and security of the 177, aux pp. 204 et 205, le juge Wilsone insist’
person” are three distinct interests, and that it is  sur le fait que «la vie, la Ebéat'scurie de la
incumbent on the Court to give meaning to each of  personne» constituent trois droits distincts et qu'il
these elements. This statement was endorsed by incomdiee’ Cour de pciser le sens de chacun
Lamer J. for a majority of this Court iRe B.C. de ces droits. Le juge Lamer a sous@itcet
Motor Vehicle Act, [1985] 2 S.C.R. 486, at p. 500. enon& au nom de notre Coarla majori€ dans le
In addressing the issue of whether the respondentRenvoi: Motor Vehicle Act de la C.-B., [1985] 2
s. 7 rights have been breached in this case, | R.C.Sa48. 500. Pouradérminer si, en l'es-
also prefer to keep the interests protected by s. 7ece,pil aett porg atteinte aux droits de l'intien”
analytically distinct to the extent possible. For the  garantis par I'art. 7efer@rdans la mesure du
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purposes of this appeal, the outcome is dependent  possible, cloisonner ces droits aux fins de
upon the meaning to be given to the interests of l'analyse. L'issue etentrpourvoi epend du
“liberty” and “security of the person”. sens denalx droits a’la liberE» et & la €cu-

riteé de [l]a personnex».

(d) Liberty Interest d) Droig’la liberg

The liberty interest protected by s. 7 of the Le droita la liberg garanti par I'art. 7 de la
Charter is no longer restricted to mere freedomCharte ne s’entend plus uniqguement de I'absence
from physical restraint. Members of this Court de toute contrainte physique. Des juges de notre
have found that “liberty” is engaged where state  Cour ont conclu que laediEst’en cause lors-
compulsions or prohibitions affect important and  que des contraintes ou des interdictioBtatde I
fundamental life choices. This applies for example influent sur les choix importants et fondamentaux
where persons are compelled to appear at a partic-  qu’une personne peut faire dans sa vie. Une telle
ular time and place for fingerprintingBéare,  situation existe, par exemple, lorsque des per-
supra); to produce documents or testiffhpmson  sonnes doivent se ggéntera’un endroit e un
Newspapers Ltd. v. Canada (Director of Investiga-  moment pecis pour faire prendre leurs empreintes
tion and Research, Redtrictive Trade Practices  digitales Beare, précit), produire des documents
Commission), [1990] 1 S.C.R. 425); and not to loi-  owembdigner Thomson Newspapers Ltd. c.
ter in particular areasR( v. Heywood, [1994] 3 Canada (Directeur des enquétes et recherches,

S.C.R. 761). In our free and democratic societyCommission sur les pratiques restrictives du com-
individuals are entitled to make decisions of funda-merce), [1990] 1 R.C.S. 425), et lorsque des per-
mental importance free from state interference. In  sonnes doivent s'abstenimee dbns certains
B. (R) v. Children's Aid Society of Metropolitan  lieux (R. ¢. Heywood, [1994] 3 R.C.S. 761). Dans
Toronto, [1995] 1 S.C.R. 315, at para. 80, notre sticilibre et @mocratique, chacun a le
La Forest J., with whom L’'Heureux-Dab” droit de prendre degdSions d’'importance fonda-
Gonthier and McLachlin JJ. agreed, emphasized  mentale sans interventiBtatieDlans. (R.) c.
that the liberty interest protected by s. 7 must beChildren’s Aid Society of Metropolitan Toronto,
interpreted broadly and in accordance with the [1995] 1 R.C.S. 315, au par. 80, le juge La Forest,
principles and values underlying tBharter as a  avec l'assentiment des juges L'HeureuxeéDub’
whole and that it protects an individual's personal  Gonthier et McLachlin, souligne que la thoit °
autonomy: liber” garanti par I'art. 7 prege I'autonomie per-
sonnelle et gu'il doiefre interpeté largement et en
conformi€® avec les principes et les valeurs qui
sous-tendent |&€harte dans son ensemble:

... liberty does not mean mere freedom from physical . . la liber€ ne signifie pas simplement I'absence de
restraint. In a free and democratic society, the individual toute contrainte physique. Dans eftie liboei et
must be left room for personal autonomy to live his or emd¢ratique, I'individu doit avoir suffisamment d’au-
her own life and to make decisions that are of funda- tonomie personnelle pour vivre sa propre vie et prendre
mental personal importance. descidions qui sont d'importance fondamentale pour

sa personne.

In R v. Morgentaler, [1988] 1 S.C.R. 30, Wilson DansR. c. Morgentaler, [1988] 1 R.C.S. 30, le
J., speaking for herself alone, was of the opinion  juge Wilson, s’exprimant uniquement en son pro-
that s. 251 of th€riminal Code violated not only  pre nongtait d’avis que l'art. 251 dCGode crimi-
a woman'’s right to security of the person but heme violait non seulement le droit d'une femmda’
s. 7 liberty interest as well. She indicated that theecus® de sa personne, magalement son drodt °
liberty interest is rooted in fundamental notions of  Ila libayéranti par I'art. 7. Elle a indigujue le
human dignity, personal autonomy, privacy and deoila’liberg€ prend racine dans les concepts
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choice in decisions regarding an individual's fun-  fondamentaux de la@iguaitiaine, de I'autono-

damental being. She conveyed this as follows, at  mie personnelle, de la e @ridu choix des

p. 166: acisions concernantdtfe fondamental de I'indi-
vidu. Voici ce qu’elle a dita’la p. 166:

Thus, an aspect of the respect for human dignity on Ainsi, un aspect du respect dedehdigaitie sur
which theCharter is founded is the right to make funda- lequelClaarte est fon@e est le droit de prendre des
mental personal decisions without interference from the ecisibns personnelles fondamentales sans intervention
state. This right is a critical component of the right to &¢all. Ce droit constitue une composante cruciale du
liberty. Liberty, as was noted fingh, is a phrase capa- drcét la liber€. La liber€, comme nous I'avons dit
ble of a broad range of meaning. In my view, this right, danst'@ngh, est un terme susceptible d'une accep-
properly construed, grants the individual a degree of tion fort lakgemon avis, ce droit, bien interE,
autonomy in making decisions of fundamental personal ererd’ I'individu une marge d'autonomie dans la
importance. prise deedisions d'importance fondamentale pour sa

personne.

The above passage was endorsed by La Forest J. in  Le juge La Forestacatieptiait dans I'agt™

B. (R), supra, at para. 80. This Court iB. (R)  B.(R), précité, au par. 80. Dans cette affaire, notre

was asked to decide whether the s. 7 liberty inter- @it 4ppedea dcider si le droia’la liberg

est protects the rights of parents to choose medical  garanti par I'art.egetetdroit des parents de

treatment for their children. The above passage choisir un traitenegitahpour leurs enfants.

from Wilson J. was applied by La Forest J. to indi- Le juge La Forest a applaytrait pecite des

vidual interests of fundamental importance in our  motifs du juge Wilson aux droits individuels qui

society such as the parental interest in caring for etemt"une importance fondamentale dans notre

one’s children. soeit, comme le droit des parents de prendre soin
de leurs enfants.

In Godbout v. Longueuil (City), [1997] 3 S.C.R. Dans l'arét Godbout c. Longueuil (Ville), o1
844, at para. 66, La Forest J., writing for [1997] 3 R.C.S. 844, au par. 66, le juge La Forest,
L'Heureux-Dul®g J. and McLachlin J. (as she then  s’exprimant au nom du juge L'Heurewx-&ub’
was), reiterated his position that the right to liberty ~ du juge McLachlin (maintenant Juge en chef), a
in s. 7 protects the individual's right to make eitéf® son point de vue selon lequel le dmita’
inherently private choices and that choosing where  Bbgaranti par I'art. 7 pretie le droit de cha-
to establish one’s home is one such inherently per-  cun de faire des chobedintenment prigs, y
sonal choice: compris le choix d'un lieu paiablir sa demeure:

The foregoing discussion serves simply to reiterate L’analyse goege ne fait quespgter mon opinion
my general view that the right to liberty enshrined in erdgale selon laquelle la protection du diia’liberg
s. 7 of theCharter protects within its ambit the right to garanti par l'art. 7 deCkarte s'étend au droig ‘une
an irreducible sphere of personal autonomy wherein ergpingductible d’autonomie personnella &s indi-
individuals may make inherently private choices free vidus peuvent prendreedissonk intrinequement
from state interference. | must emphasize here that, as eegrisdns intervention deetat. Comme les propos
the tenor of my comments B. (R.) should indicate, | que j'ai tenus dans l&trB. (R.) I'indiquent, je n'en-
do not by any means regard this sphere of autonomy as tends pasi@de pecise, que cette sple d’autono-
being so wide as to encompass any and all decisions that mie est vaste au point d’englobecisburteqd’un
individuals might make in conducting their affairs. individu peut prendre dans la conduite de ses affaires.
Indeed, such a view would run contrary to the basic Une telle opinion, en effed, liemitontre du principe
idea, expressed both at the outset of these reasons and in fondamental que ja& furnibut des msSents
my reasons irB. (R.), that individuals cannot, in any motifs et dans les motifs deet&r{R), selon lequel
organized society, be guaranteed an unbridled freedom nul ne peut, dans etecsgaiiiee, petendrea’la
to do whatever they please. Moreover, | do not even garantie de |l ldieolue d’agir comme il lui pta”
consider that the sphere of autonomy includes within its Jestiemantjue cette spre d’autonomie ne prege
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scope every matter that might, however vaguely, be pas tout ce qui pewt, vaguemengtfe qualifé de
described as “private”. Rather, as | see it, the autonomy  expridé suis plot"d’avis que I'autonomie pretge
protected by the s. 7 right to liberty encompasses only par leataitiber€ garanti par I'art. 7 ne comprend
those matters that can properly be characterized as fun- que les sujets qui pgusentitreetre qualifés de

damentally or inherently personal such that, by their = fondamentalement ou d'essentiellement personnels et

very nature, they implicate basic choices going to the qui impliguent, par leur nanre, s choix fonda-
core of what it means to enjoy individual dignity and mentaux participant de I'essence de ce que signi-
independence. As | have already explained, | took the fie la jouissance de la digiet!'indpendance indi-
view in B. (R) that parental decisions respecting the viduelles. Comme jedjaindéntione; j'ai exprimg,
medical care provided to their children fall within this dans ¢8B.{R.), I'opinion voulant que les atisions
narrow class of inherently personal matters. In my view, des parents quant aux sdigaum adminisas a
choosing where to establish one’s home is, likewise, a leurs enfants appartermetiet Cagorie limige de
quintessentially private decision going to the very heart sujets fondamentalement persdnnels. avis, le
of personal or individual autonomy. [Emphasis added.] choix d'un lieu gtabtir sa demeure est, de l@mé
facon, une dcision essentiellement peg’qui tient de la
nature neme de I'autonomie personnelle. [Je souligne.]

La Forest J. therefore spoke Godbout of a nar-  Dans l'aet Godbout, le juge La Forest a donc

row sphere of inherently personal decision-making epdiline catgorie limige de dcisions intring-

deserving of the law’s protection. Choosing where  quement personnellegigntnla protection de

to establish one’s home fell within that narrow la loi. Selon trois juges de notre Cour, le choix

class according to three members of this Court. d'un lieu ptablif sa demeure faisait partie de
cette caggorie limige.

Dissenting at the New Brunswick Court of Dissident en Cour dappel du Nouveau
Appeal inG. (J.), | also favoured a more generous  Brunswick dans l'aff@rgJ.), j'ai egalement
approach to the liberty interest that would protect ecprii€ une interpefation plus gféreuse du
personal rights that are inherent to the individual  daoia liber€ qui pro€gerait les droits person-
and consistent with the essential values of our soci-  nels qui s@Teimsa’ I'individu et conformes
ety (New Brunswick (Minister of Health and Com-  aux valeurs essentielles de notre stac{Nouveau-
munity Services) v. J.G. (1997), 187 N.B.R. (2d) Brunswick (Ministre de la Santé et des Services
81, at para. 49). In this vein, the parental interest icommunautaires) c. J.G. (1997), 187 R.N.-B. @
raising and caring for one’s children would be pro- 81, au par. 49). Danere mofdre d’ides, le
tected. | however agreed with La Forest J.'s cau-  droit des paredsqdiér leurs enfants et d’'en
tion that the liberty interest would encompass only  prendre soin seratgrdtai cependant souscrit
those decisions that are of fundamental impora la mise en garde du juge La Forest selon laquelle
tance. le droia’la liberg n'engloberait que lesedisions

qui revétent une importance fondamentale.

Professor Hoggsupra, at p. 44-9, supports a  Le professeur Hoggp. cit., a la p. 44-9, mco-
more cautious approach to the interpretation of s. 7 nise une ét&ipn plus prudente de l'art. 7 de
such that s. 7 does not become a residual right ermaiéviter que cet article comfé un droit
which envelopes all of the legal rights in @lear-  résiduel englobant toutes les garanties juridiques
ter. Professor Hogg also addresses the deliberate  @balde. Le professeur Hogg aborde aussi la
omission of “property” from “life, liberty and question de I'omissioelibérée de garantira’
security of the person” in s. 7, and states, at [l'art. 7, le drigit<propité», en sus du droitax”
p. 44-12: la viea’la liber€ eta la €curig de [l]a personne»,

et affirme,a la p. 44-12:

It also requirs . . .that those terms [liberty and security TRADUCTION] Cela exige en outre [...] que ces termes
of the person] be interpreted as excluding economic lib- [Bbett®curié de [lla personne] soient integ#s
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erty and economic security; otherwise, property, having comme excluant |z lédeld” scurié économiques;
been shut out of the front door, would enter by the back. sinon, eefdld porte avant, la proeté entrerait par
la porte arrre.

Although an individual has the right to make  Méme si un individu a le droit de faire des??
fundamental personal choices free from state inter-  choix personnels fondamentaux sans intervention
ference, such personal autonomy is not synony- Heatl cette autonomie personnelle nest pas
mous with unconstrained freedom. In the circum-  synonyme de diblirtitee. Dans les circons-
stances of this case, the state has not prevented the  tances eetdepeffaire, Etat n'a pas emg”
respondent from making any “fundamental per- e thitimé de faire des «choix personnels fonda-
sonal choices”. The interests sought to be protected  mentAuxen avis, les droits que 'on cherche
in this case do not in my opinion fall within the a progger en I'espCe ne font pas partie du dro#t «”
“liberty” interest protected by s. 7. la libert'garanti par l'art. 7.

(e) Security of the Person ee@irig de la personne

In the criminal context, this Court has held that Notre Cour a stakj’en magre criminelle, que 55

state interference with bodily integrity and serious  I'atteinte Bata I'intégrite corporelle et la ten-
state-imposed psychological stress constitute a  sion psychologique grase paudEtat consti-
breach of an individual’s security of the person. In  tuent une atiiat&Curie de la personne. Dans
this context, security of the person has been heldto  ce context&gijumg que la scurigé de la per-
protect both the physical and psychological integ-  sonneaige fois l'in€gritt physique et I'irg-
rity of the individual Morgentaler, supra, at p. 56,  gri¢” psychologique Morgentaler, précits, a la
per Dickson C.J., and at p. 178er Wilson J.; p. 56, le juge en chef Dickson,aeta p. 173, le
Rodriguez v. British Columbia (Attorney General),  juge Wilson;Rodriguez c. Colombie-Britannique
[1993] 3 S.C.R. 519, at p. 583r Sopinka J.Ref-  (Procureur général), [1993] 3 R.C.S. 519a la
erence re ss. 193 and 195.1(1)(c) of the Criminal p. 587, le juge Sopink&envoi relatif a I'art. 193
Code (Man.), [1990] 1 S.C.R. 1123, atp. 11p& et a I'al. 195.1(1)c) du Code crimind (Man.),
Lamer J.). These decisions relate to situations  [1990] 1 R.C.S.4128, 1177, le juge Lamer).
where the state has taken steps to interfere, through  Gets aoficernent des situations BEtat a
criminal legislation, with personal autonomy and a egiféré au criminel dans le but de s’engr dans

person’s ability to control his or her own physical  I'autonomie personnelle et la eapaaqie per-
or psychological integrity such as prohibiting  sonne dénmaf sa propre iegritt physique ou
assisted suicide and regulating abortion. psychologique, en interdisant notamment I'aide au

suicide et enaglementant I'avortement.
The principle that the right to security of the ~Récemment, dans l'atG. (J.), précité, notre 6
person encompasses serious state-imposed psycho-  Caitér@ Ig principe voulant que le draitla
logical stress has recently been reiterated by thisecuré# de la personne vise la tension psycholo-
Court in G. (J.), supra. At issue inG. (J.) was  gique grave caes par IEtat. La question en litige
whether relieving a parent of the custody of his or  dans cette affaitede savoir si le retrait de la
her children restricts a parent’s right to security of  garde d’un enfant portait atteinte au droit du parent
the person. Lamer C.J. held that the parental inteia la €curi€ de sa personne. Le juge en chef Lamer
est in raising one’s children is one of fundamental a conclu que le droit des pamdaterdleurs
personal importance. State removal of a child from  enfants est un droit personnel d'une importance
parental custody thus constitutes direct state inter-  fondamentale. Le retrait de la garde d'un enfant
ference with the psychological integrity of the par-  pEtdt constitue donc une atteinte diregttin-
ent, amounting to a “gross intrusion” into the pri- egtitt psychologique du parepfuivalanta’ une
vate and intimate sphere of the parent-child «intrusion flagrante» dans le domaieeefpriv’
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relationship (at para. 61). Lamer C.J. concluded intime du lien parent-enfant (au par. 61). Le juge

that s. 7 guarantees every parent the right to a fair ~ en chef Lamer a conclu que l'art. 7 garantit aux

hearing where the state seeks to obtain custody of  parents leaduo audiencequitable lorsque

their children (at para. 55). However, the former Etdt demande la garde de leurs enfants (au

Chief Justice also set boundaries G (J.) for  par. 55). Cependant, il agalementetabli, dans

cases where one's psychological integrity is  8af: (J.), des limites applicables aux casib"

infringed upon. He referred to the attempt to delin-  y a attaintmtegritt psychologique d’'une per-

eate such boundaries as “an inexact science” (para.  sonne. |l aeaffurenla tentative dtablir de

59). telles limites n'est pas une «science exacte»
(par. 59).

Not all state interference with an individual's Les atteintes de Ftat a I'integritt psycholo-
psychological integrity will engage s. 7. Where the  gique d’'une personne ne font pas toutes intervenir
psychological integrity of a person is at issue, Il'art. 7. Lorsqueegnitf physique d'une per-
security of the person is restricted to “serious state-  sonne est en causgyrig ge la personne se
imposed psychological stress” (Dickson C.J. in lingtda’ «tension psychologique grave eas’
Morgentaler, supra, at p. 56). | think Lamer C.J.  par Etat» (le juge en chef Dickson dans
was correct in his assertion that Dickson C.J. waMorgentaler, précité, a la p. 56). Je crois que le
seeking to convey something qualitative about the  juge en chef Lamer a eu raison de dire que le juge
type of state interference that would rise to the  en chef Dickson tentait d’exprimer en termes qua-
level of infringing s. 7 G. (J.), at para. 59). The litatifs le type d'ieggnce de Etat susceptible de
words “serious state-imposed psychological stress”  violer I'arG.{X), au par. 59). Selon I'expres-
delineate two requirements that must be met in  sion «tension psychologique graee gans’
order for security of the person to be triggered. Etdt», deux conditions doiveetré remplies que
First, the psychological harm must be state deusi® de la personne soit en cause. Peeeni
imposed, meaning that the harm must result from  ment, dpigice psychologique dogtre caus”
the actions of the state. Second, the psychological  Btat) c’esta-dire qu'’il doit Esulter d’'un acte
prejudice must be serious. Not all forms of psycho-  d@at. Deux€mement, le mjudice psycholo-
logical prejudice caused by government will lead  gique elo@ §rave. Les formes que prend le-pr”
to automatic s. 7 violations. These two require- judice psychologique qarsie gouvernement
ments will be examined in turn. n’eniinght pas toutes automatiquement des viola-

tions de l'art. 7. Je vais examiner successivement
ces deux conditions.

(i) Was the Harm to Mr. Blencoe the Result of (i) Le préudice subi par M. Blencoe résulte-t-il
Sate-Caused the Human Rights Process? d' un délai imputable a I Etat dans le dérou-
lement du processus en matiere de droits de

la personne?

In G. (J.), Lamer C.J. found direct state interfer- DansG. (J.), le juge en chef Lamer a conclu
ence with the psychological integrity of the parent,  qu’il y avait eu atteinte direct&tded’ I'intée-
describing the government action in that case as e psychologique du parent, qualifiant la mesure
“direct state interference with the parent-child rela-  prise dans cette affaire par le gouvernement d'«in-
tionship” (para. 61). Later, at para. 66, Lamer C.J. eregCe directe de Htat dans le lien parent-
referred to a child custody application as “an  enfant» (par. 61). Plus loin, au par. 66, il a dit que
example of state action which directly engages the les demandes de garde d’enfants sont «un exemple
justice system and its administration” (emphasis  d'acte gouvernemerdggsisdnt directement le
added). He stressed that not every state action emgsjudiciaire et I'administration de la justice»
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which interferes with the parent-child relationship ~ (je souligne). Il a sailigre les actes defkat

would have triggered s. 7. qui constituent unesiegce dans le lien parent-
enfant ne dtlenchent pas tous l'application de
lart. 7.

Stress, anxiety and stigma may arise from any Un pro@s criminel, une adigation en magire de 9

criminal trial, human rights allegation, or even a  droits de la personneeme mafie action au civil
civil action, regardless of whether the trial or pro-  pstaé Une cause de stress, d’angoisse et de stig-
cess occurs within a reasonable time. We are there-  matisadiore forsque le pres ou les pras’
fore not concerned in this case with all such  dureseseutént dans unetii raisonnable. Ce
prejudice but only that impairment which can be  qui nowsré@sse en I'egte n’est pas tout @ju-
said to flow from the delay in the human rights  dice de cette nature, mais seulement I'atteinte qui,
process. It would be inappropriate to hold govern-  peut-on diseljte du dlai écouE dans le éfou-
ment accountable for harms that are brought about  lement du processuseea deatiroits de la per-
by third parties who are not in any sense acting as  sonne. Il serait inopportun de tenir le gouverne-
agents of the state. ment responsable @jugice caus’par un tiers

qui n'est aucunement un mandataire dgadt.

While it is incontrovertible that the respondent Bien que les adijations de haetément sexuel 60
has suffered serious prejudice in connection with  dont l'iatarfait I'objet lui aient indhiablement
the allegations of sexual harassment against him, eaaugejudice grave, il doit y avoir un lien de
there must be a sufficient causal connection caesgliffisant entre leafai imputablea’|'Etat
between the state-caused delay and the prejudice  eejledipe€ subi par I'intire”pour que l'art. 7
suffered by the respondent for s. 7 to be triggered.  s’applique. Oparsition Dismantle Inc. c. La
In Operation Dismantle Inc. v. The Queen, [1985] Reing, [1985] 1 R.C.S. 441a la p. 447, le juge
1 S.C.R. 441, at p. 447, Dickson J. (as he then was)  Dickson (plus tard Juge en chef) a conclu que le
concluded that the causal link between the actions  lien de cawsdii€ les actes du gouvernement et
of government and the allegd&tharter violation  la violation al¥guge de le&Charte était «trop incer-
was too “uncertain, speculative and hypothetical to  tain, trop conjectural et trop dtiquehpour
sustain a cause of action”. In separate concurringtay€er une cause d’'action». Dans des motifs con-
reasons, Wilson J. also conveyed the need to have  cordants distincts, le juge Wdsterreent fait
some type of direct causation between the actionstat de la aCessi” d'un lien direct quelconque
of the state and the resulting deprivation. She entre les actesE@¢ &t l'atteinte qui en a

stated, at p. 490: esulg. Voici ce qu'elle a dita la p. 490:

It is not necessary to accept the restrictive interpreta- Il n'est gasssAire de souscrieel'interprétation
tion advanced by Pratte J., which would limit s. 7 to pro- restrictive aeamar le juge Pratte, qui limiterait
tection against arbitrary arrest or detention, in order to 'a. Une protection contre les arrestations ou les

agree that the central concern of the section is directetentions arbitraires, pour convenir que l'article a pour
impingement by government upon the life, liberty and objet centrale¥enre directe du gouvernement dans
personal security of individual citizens. At the very la vie, la lbet’la scurig personnelle des citoyens.
least, it seems to me, there must be a strong presumptidntout le moins, me semble-t-il, il doit y avoir une forte
that governmental action which concerns the relations of esgmnption qu’on n’a jamais voulu qu’une action gou-
the state with other states, and which is therefore not  vernementale relative aux relatioristatieaviec
directed at any member of the immediate political com- d’aufitass, et qui donc n’est dieg” contre aucun
munity, was never intended to be caught by s. 7 even membre de la codleptilitue imnediate, tombe
although such action may have the incidental effect of sous le coup de I'aetn@& sicette action peut avoir
increasing the risk of death or injury that individuals I'effet incident d’aterdé risque de mort ou degju-
generally have to face. [Emphasis added.] dice auquel les gens doivent faire fao€rah fje
souligne.]
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The appellants submit that the nexus between

Les appelants soutiennent que le lien entre le

the harm to the respondent and the alleged delay inejudgice subi par l'intire"et le @lai qui se serait
processing the Complaints is remote. They assedcouB dans le traitement des plaintes estut’

that the largest measure of prejudice to Mr.
Blencoe resulted not from any delay but from the
publicity surrounding the events, especially his
dismissal from Cabinet and later from the NDP
caucus. They add that the respondent himself
fought the allegations against him in the public
domain. For the reasons | set out below, | also
have doubts whether, on the facts, the psychologi-

Selon eux, la majeure partiejddiqe causa

M. Bleneseltait non pas d’'unetbi mais de la
puldicjtii a entows;, plus particurement, son
exclusion du Cabinet et, par la suite, du caucus du
NPD. lls ajoutent que d'iatimi-néme egfuté
publiqguement legaibns dont il faisait I'objet.

Pour les motifs @slicjtepes, je douteegale-

ment qu'il soit possibleegdlapifaits, de consi-

cal harm suffered by the respondent can be seen asrer glie le mjudice psychologique subi par I'in-

the result of state-caused delay in the human rights
process.

e dimlSulg€ d'un dlai imputablea’I'Etat dans le

dfoulement du processus en ragide droits de

la personne.

On March 1, 1995, the respondent was informed
by Premier Harcourt that his former assistant, Fran

Yanor, made sexual harassment allegations against

him. This allegation was made public one week
later. On March 9, 1995, Mr. Blencoe stepped
down as Minister but remained in Cabinet, pend-
ing the results of an inquiry. He issued a press
release, “vehemently denying the harassment alle-
gations”. On March 10, 1995, the national and pro-
vincial press began running stories about the
respondent’s resignation and allegations against
him by Ms. Yanor and two other women. On April
4, 1995, Premier Harcourt removed the respondent
from Cabinet and dismissed him from the NDP
caucus.

Le 1¢" mars 1995, l'intine” a€t® informeé par le
premier ministre Harcourt que son ancienne
adjointe, Fran Yanor, avaé ftemalfgations
de diameent sexuel contre lui. Ceseglétions
@Bt rendues publiqgues une semaine plus tard.
Le 9 mars 1995, M. Bleneaeissibne de son
poste de ministre, tout en continuant de faire partie
du Cabinet, gusgujue lesesultats de I'en-
etgwoient connus. Il a diffasin communige”
de presse dans leqaebigTION] «niait cag-
goriguement égmtallis de haetément». Le
10 mars 1995, la presse nationale et la presse pro-
vinciale ont corméaicéEtat de la dmission
de l'itigt’des afigations formwdés contre lui

par MeYanor et deux autres femmes. Le 4 avril

de la n€me aneée, le premier ministre Harcourt a
exclu l'intimé du Cabinet et, ensuite, du caucus
du NPD.

While the respondent was only notified of the
Schell and Willis Complaints in July and Septem-
ber of 1995, the record demonstrates that

Quoique lintimé Blencoe n’aiteé avi€ des
plaintes desNbchell et Willis qu’en juillet et en
septembre 1995, il ressort du dossier qu'il avait

Mr. Blencoe had suffered the following prejudice ejedét victime d’un pejudice ou d’une «stigmati-

or “stigmatization” prior to that time: Mr. Blencoe

and his family were hounded by the media from
the time that the Yanor harassment allegations
were made public; the respondent and his wife

feared press leaks and stopped speaking to persons

outside their close circle of family and friends;
Mr. Blencoe’s children were subjected to insults
and name-calling at school; and Mr. Blencoe was
under the care of a physician and was prescribed

sation»: M. Blencoe et les membres de sa famille
@Bttfages par les mdias @s que les alja-
tions delbarent de NteYanor eurenefé ren-
dues publiques; craignant leseiindiscde la
pressee léhBorepouse n'ont plus palgua

leurs proches; les enfants de M. Blencoe ont fait
'objet d'insultes et de raillesed’ecole;
M. Blence& aduivi par un radecin qui lui a
prescrit desepaesiséurs et avril 1995.
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antidepressants by April of 1995. The respondent
himself admits that from mid-March 1995 until

L'iatimi‘-méme reconnéque,a partir de la mi-

mars jusqu’au moisut’a895, il allait fRADUC-

August 1995, he was “extremely unwell”. From TION] «trés mal». Du 11 avril au 7 septembre 1995,

April 11, 1995, to September 7, 1995, the respon-
dent was on medical leave from the legislature. In
the Fall of 1995, Mr. Blencoe considered whether
to run in the upcoming election. Since he sus-
pected that Premier Harcourt would refuse to sign
his nomination papers, he decided not to seek the
NDP nomination in his riding and resigned from
the party on December 29, 1998l of these

il s'est absdatTassemieé Egislative pour
cause de malddielautomne de 1995,

M. Blencoe s’est densahdolliciterait un nou-

veau mandat lors du prochain scrutin. Comme |l
s'atterada@ (que le premier ministre Harcourt
refuse de signer sa mise en candidatoree il a d”

de ne pas se porter candidat du NPD dans sa cir-
conscription et aediissione” du parti le 29

events had occurred prior to any delays in the pro-ecedibre 1995. Tous ceséhements ont piede

ceedings.

There is no question that the respondent’s life |l ne fait aucun doute que lesegtions de har- 6

quelqueetti que ce soit dans les peaires.

4

and that of his family have been terribly affected eleaient sexuel ont terriblement rauila vie per-

by the allegations of sexual harassment against
him. His political career appears to be finished
and, as professed by Lowry J., “[tlhe impact on his
family of what has seemed at times an unrelenting
media coverage has been traumatic” (para. 12).
The respondent attributes this prejudice to the
delay in the human rights proceedings. McEachern
C.J.B.C. agreed, stating (at para. 53) that:

sonnelle de ¢ietiencelle des membres de sa
famille. Saearargpolitigue semble termee’ et,
comme I'a afilenjuge Lowry, TRADUCTION]
«Ce qui s’apparentait par mamentcharne-
meetliatque aef traumatisant pour les
membres de sa famille» (par. 12)elAitttimie
epigice au dlai écouE dans le éfoulement
desedoes en madie de droits de la personne.

Le juge en chef McEachern lui a denrdison (au
par. 53):

There can be no doubt that [Blencoe] was severely TRAQUCTION] On ne saurait douter que [Blencoe] a

wounded by the publicity surrounding his dismissal
from the Cabinet. Such is the price of public life. But for
these proceedings, however, it might reasonably be
expected that the overwhelming attention would have

proémnént souffert de la publieitqui a entow son

exclusion du Cabinet. Tels sontedéss dd” la vie

publique. Ot éttedes proedures, on aurait pu rai-
sonnablement s’atteodrgue 'attention congdi-

died away and [Blencoe] and his family could have

ble s’estompecetque [Blencoe] et les membres de

attempted to reconstruct their lives. [Emphasis added.]

sa famille puissent tenter de retrouver une vie normale.

[Je souligne.]

With respect, | cannot agree with McEachern
C.J.B.C.’s speculation that the respondent would
have been able to reconstruct his life but for the
proceedings (or | should say, delay in the proceed-
ings). A higher level of certainty is required than

“might reasonably be expected” in order to find

that government has caused a deprivation of an
individual's Charter rights.

En toeférdhce, je ne puis souscrada suppo-

sition du juge en chef McEachern que l'intim”
aurait pu retrouver une vie nornualé#n'dés

eores (ou, devrais-je dire, dweld écouk

dans lesguia&s). Pour conclure que le gouver-

nement aepattéinte aux droits d’une personne
garantis Gharte, il faut plus de certitude que

cea quoi [TRADUCTION] «on aurait pu raisonnable-

ment s’attendre».

Based on the above facts, the Willis and Schell D’aprés les faits susmentioes,” les a#tgations

allegations were clearly not the first events in the

sexual harassment claims against the respondent.

65

dessWillis et Schell ne constituaient manifes-
tement pas les premiers maillonside teesha”

Lambert J.A. asserted that “[tjhe human rights proevénements relatifs aux plaintes de leteoient
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cess started with the complaints April, 1995"  sexuel contre l'inting. Le juge Lambert a dit que
(para. 5 (emphasis in original)). Based on theTRAPUCTION] «[lle processus en matie de droits
record, however, it is clear that the Willis and de la persone& @riclench par le @pdt des
Schell Complaints were only filed with the Com-  plaintesagnl 1995» (par. 5 (en italique dans
mission in July and August of that year. The [loriginal)). Toutefois, selon le dossier, il est clair
respondent himself asserts that the complaints to  que la Commissieté rsaisie des plaintes de
the Premier's office are what resulted in his M#Willis et Schell qu’en juillet et en abde la
removal from Cabinet and caucus. He makes this emen‘aneé. L'intimé lui-méme affirme que ce
assertion to support his contention that the date  sont les plairdeesr@au bureau du premier
from which the delay should be computed should  ministre qui ontiedtsah exclusion du Cabinet
pre-date the official Complaints to the Commis- et du caucus. Cette affirmaticenétepger sa @~
sion. This argument rather undermines the respon-  tention que laadaaetir de laquelle le eddi
dent's assertion that the state caused his prejudice.  detnaitdlcud” est argfieure au dpdt officiel
The central event leading to the intense media  des plank@sCommission. Cet argument mine
scrutiny was the dismissal of the respondent from ople petention que Etat esta’ I'origine du
Cabinet and caucus in April 1995, following the ejodice qu'il a subi. Lev¥enement centra I'ori-
allegations of Fran Yanor. At that time, there had  gine de la grande couveetiggique & I'ex-
been no complaints to the Commission. The Yanor  clusion de l&ntim Cabinet et du caucus en
allegations are thus more closely tied to the dis-  avril 189 suite des abations de Fran Yanor.
missal from Cabinet, and consequently the stigmaA I"'epoque, la Commission n'avait encate sai-
| therefore find that the most prejudicial impact on  sie d’aucune plainte. legmtidins de MeYanor
Mr. Blencoe was caused not by the actions of the  sont donceplitement Eesa I'exclusion du
Commission but rather by the events prior to the  Cabinet et, paeque#’,a’ la stigmatisation. Je
Complaints which caused the respondent to be conclus donc que l'effet le gudigmble sur
ousted from Cabinet and caucus as well as the M. Bleresadte non pas des actes de la Com-
result of actions by non-governmental actors such  mission, maigt gli@enements aetieurs au
as the press, employers and a soccer associatiorepdt dés plaintes qui ont enm@ son expulsion
The harm to the respondent resulted from the pub-  du Cabinet et du caucus, ainsi que du comporte-
licity surrounding the allegations themselves cou- ment d’acteurs non gouvernementaux comme les
pled with the political fall-out which ensued rather  journalistes, les employeurs et une association de
than any delay in the human rights proceedings  soccerejgdpré subi par I'intire’est imputable
which had yet to commence at the time that the la publici€ ayant entoer’les akgations elles-
respondent began to experience stigma. emes et aux retorels politiques qui ont suivi, et
non pasa'un @lai dans les predures en maiie
de droit de la personne qui n’avait pas encore com-
mena& a sécouler lorsque l'intim"a commenea
étre victime d’'une stigmatisation.

Lambert J.A. rejected the connection between Le juge Lambert &c¢ar€ tout lien entre leelai
the delay and the prejudice. Although recognizingecouE et le pejudice subi. Tout en reconnaissant
that the respondent and his family had suffered que I'mtanles membres de sa famille avaient
dreadfully, Lambert J.A. found that “[nJone of that  souffert terriblement, il a conclurgae|cTION]
stigma was brought about by the processes under  «[c]ette stigmatisatiaih aicunement imputa-
the Human Rights Act or theHuman Rights Code.  ble aux proedures fondés sur laHuman Rights
Nor, in my opinion, was it much exacerbated byAct ou le Human Rights Code. A mon sens, ces
those processes” (para. 29). Lambert J.A. was also eg@uoe$ ne I'ont pas beaucoup aggevion
of the opinion that the stigma would not come to  plus» (par. 29). Le juge Laethi¢raussi d'avis
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an end after the Tribunal had made its decision, que la stigmatisation ne prendrait eagfia &
“no matter the content of that decision” (para. 29).  Tribunal aurait renduecaiah’ [RADUCTION]
«quelle gqu'elle soit» (par. 29).

| am in agreement with Lowry J. and Lambert Je partage I'avis des juges Lowry et Lamlzert 67
J.A. on this issue. My understanding is that there egetrd. Si je comprends bien, M. Blencoe fait
remains a civil suit pending against Mr. Blencoe  toujours I'objet de poursuites civiles paeieharc’
for sexual harassment and that Ms. Willis's Com-  ment sexuel, et la plainteWillils a dépose
plaint against the Government on these very same  contre le gouvernement paméssmutifs n'a
issues has not been stayed. The prolongation of efasuspendue. lktait donc probable que la
stigma from this ongoing publicity was therefore  stigmatisatiesultant de cette publieitinces-
likely regardless of the delay in the human rights  sante se poursuivrait peu impoelai lécdlE
proceedings. At best, the respondent was deprived  dans leslpres’en maire de droits de la per-
of a speedy opportunity to clear his name. sonne. Au mieux, lendiets prive de la possibi-

lite de se disculper rapidement.

While | conclude that the delay in the human M&me si je conclus que leeldi écouE dans le 68
rights process was not the direct cause of theerowlément du processus en raaide droits de
respondent’s prejudice, another question which  la personne n'atp#s cause directe duegpu-
arises is whether it exacerbated his prejudice. dice subi par BEntimé autre question qui se
According to McEachern C.J.B.C., the excessive  pose est de savoir s'il a eaggrapéjudice.
delay in the human rights proceedings both created  Selon le juge en chef McEachdai,drcdssif
a stigma against Mr. Blencoe and exacerbated an  dans lexipres’en matre de droits de la per-
existing prejudice, which, according to the major-  sonadafois stigmatis'M. Blencoe et aggrav’
ity of the Court of Appeal, is tantamount to the  uajpdice existant, ce qui, selon la Cour d’appel
creation of the prejudice itself. McEacherna la majori€, équivaut au fait mfme de causer le
C.J.B.C. relied on the decision of this Court in ejpdice. Le juge en chef McEachern s’est fond”
Rodriguez, supra, to find that the Commission’s  sur I'atrRodriguez, précité, de notre Cour pour
exacerbation of the deprivation of security of the  conclure que I'aggravation, par la Commission, de
person that Mr. Blencoe suffered at the hands of l'atteinte queddmsnportaiena la €curigé de
the media, triggered s. 7 (at para. 56). The respon-  la personne de M. BlentwelHit I'applica-
dent similarly argues that the delay exacerbated the  tion de l'art. 7 (au par. 563mi2e Ifimtime fait
stigmatization, claiming that additional media sto-  valoir quediidd aggrae@’la stigmatisation du
ries surfaced each time there was a new develop- fait que I'affaire refaisait surface daedidss m”
ment in the processing of the Complaints. He  chaque fois qu'il y avait du nouveau dans le traite-
relies on this Court’s decision iMorgentaler, ment des plaintes. |l s'appuie sur learr”
supra, to support the position that it is sufficient if Morgentaler, précité, de notre Cour pour affirmer
the delay is “a contributing cause” of the prejudice.  qu'il suffit queelaidcouE soit un «facteur qui

a contrib&» au pejudice.

First, with respect to this “contributing cause” Premgrement, en ce qui concerne I'argument df®
argument, | find it very difficult to equate the situ-  «facteur qui a corgnbil’'me semble é&s diffi-
ations inRodriguez and Morgentaler with that in  cile d'assimiler les situations dans les affaires
the case at bar. IRodriguez, the Crown had erro- Rodriguez etMorgentaler a celle qui existe en I'es-
neously characterized Mrs. Rodriguez’'s depriva- ece Dans I'affairdrodriguez, le minis€re public
tion of security of the person as caused not by gov-  avait andptart I'atteintea’la €curie de la per-
ernment but by her physical disabilities. In  sonne d&e Kodriguez non pas au gouverne-
rejecting that argument, Sopinka J. held that the = ment,arsgs dficiences physiques. En rejetant
Criminal Code prohibition at s. 241) would con-  cet argument, le juge Sopinka a conclu que l'inter-
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tribute to Mrs. Rodriguez’s distress if she was pre-  dicti@vyea I'al. 241) du Code criminel con-
vented from managing her death (at p. 584). A  tribuerdd souffrance de NF Rodriguez si on
Criminal Code prohibition therefore directly I'engrhait de gfer sa mortgla p. 584). Une
deprived Mrs. Rodriguez of the ability to terminate  interdiction @ade criminel empéchait donc
her life. The Court inRodriguez surely did not  directement W& Rodriguez de mettre fira ses
eliminate the need to establish a relationship  jours. Dans l'affRadriguez, notre Cour n'a
between the harm complained of and the stateurensént pa®liminé la récessit” d'établir I'exis-
action. InRodriguez, all of the members of the  tence d’un lien entre &yalice reproci’et I'acte
Court agreed that government actions deprived HEatl’ Tous les juges de notre Cour ont reconnu
Mrs. Rodriguez of the right to terminate her life at  que des acteEw@¢ fortaient atteinte au droit de
the time of her choosing. In the absence of govern- me [Rodriguez de mettre fira ‘ses jours au
ment involvement, Mrs. Rodriguez would not have ~ moment qu’elle jugerait opporturn.dédé ole
suffered a deprivation of her s. 7 rights. The same  HFatl il n’y aurait eu aucune atteinte aux droits

cannot be said of the facts in the case at bar. ga@amiise Rodriguez par I'art. 7. On ne peut
en dire autant des circonstances de las@nte
affaire.

In the same vein, thélorgentaler case dealt Dans le nmeine ordre didées, [Iaffaire
with direct state interference with a woman’s bod-Morgentaler portait sur I'atteinte directe deBtata
ily integrity in that the delays in obtaining thera-  laégtit corporelle des femmestant done que
peutic abortions were caused by the mandatory elai déquis pour obtenir un avortemenéerd’
procedures in s. 251 of th@riminal Code and  peutique asultait de la pradure prescrite par
resulted in a higher probability of complications  l'art. 251CGhgle criminel et augmentait le risque
and greater health risks to women. In that case, it de complications et le danger poue ldesant

could not have been argued that the cause of the = femmes. Dans cette affaire, on n'aurait pas pu faire

deprivation is a woman’s pregnancy rather than the  valoir que I'attefaiieimputablea’la grossesse

Criminal Code prohibition. The decisions in  phtt"qua l'interdiction duCode criminel. Les

Morgentaler andRodriguez do not, in my opinion,  aetSMorgentaler et Rodriguez ne permettent pas,

obviate the need to establish a significant conneca mon avis, dthappera’ I'obligation d€établir

tion between the harm and the impugned state  I'existence d’'un lien important entjedécprét

action to invoke theCharter. I'acte reprock’a I'Etat pour pouvoir invoquer la
Charte.

Moreover, even accepting this exacerbation En outre, mfne si I'argument de I'aggravation
argument, it is difficult to see how the respondent’s est retenu, il est difficile de voir commela ke d”
prejudice was seriously exacerbated by the delays.  aggeaidusement le pjldice subi par I'in-
In the absence of delays in the proceedings, the e.tléme en l'absence de toueldi dans les
respondent would nevertheless have faced gqole&s, l'inting aurait fait facea ‘des abga-
unproven allegations of sexual harassment and dis-  tions nonepode” hasdement et de discrimi-
crimination and suffered stigma as a result. It is  nation sexuels et atfrastigmatie” en cons”
thus clear that the respondent’s reputation was  quence. Il est donc clair gqu'il y a eu attainte °
harmed prior to the filing of the Complaints with eputation de I'intine” avant le dpdt des plaintes
the Commission. The delays in the proceedings devant la Commissioreldieddhs les praz”
could only have extended the time that rumours  dures n'a pu contribwepalionger la gfiode
were circulating. As previously mentioned, the  pendant laquelle des rumeurs ord. diooime
continuation of the concurrent complaint and civil  je I'ejadmentione; il fautégalement prendre en
action must also be considered. As professed by  cenagidh le fait que la plainte et les poursuites
L'Heureux-Dukg J. inR. v. O’Connor, [1995] 4 au civil concomitantes avaient toujours cours.
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S.C.R. 411, at para. 119, with respect to privacy,  Comme le juge L'Heurewx-Daulaffirmé, au
“once invaded, it can seldom be regained”. Much  sujet de la viegrddndR. c. O’ Connor, [1995]
the same is true of reputation; it is quickly ruined 4 R.C.S. 411, au par. 149,qutbn y a poe”
and difficult to re-establish. It is thus difficult to  atteinte, on peut rarement la regagner dans son
see how procedural delay could have seriously egiralig». Il en va ghéralement de srhe de la
increased the damage to the respondent’s reputaeputation; elle peuetfe ternie rapidement, mais
tion that had already been done. The true prejudice  elle est diffigitablir. On voit mal comment un
to the respondent in this case may only be the lostelai dde proedure pourrait avoir esieusement
opportunity to clear his name rapidly. accru leejpdice d@ja caus’a la Eputation de
lintime. Il se peut que leevitable pejudice qui a
étt causa l'intimé en I'esgte ait seulememts la
perte de la possibitde se disculper rapidement.

At trial, Lowry J. made the following finding En premeére instance, le juge Lowry a conclu ce’?
concerning the cause of Mr. Blencoe’s suffering  qui suit au sujet de la cause des souffrances de
(at para. 13): M. Blencoe (au par. 13):

The stigma attached to the outstanding complaints hagrRAD(ICTION] La stigmatisation e aux plaintes dont
certainly contributed in large measure to the very real M. Blencoe faisait I'ohje¢mexit contribe'dans une
hardship Mr. Blencoe has experienced. His public pro- large mesure aux diffitak” Eelles qu’il aeprou-
file as a Minister of the Crown rendered him particularly ees. Du fait de sa visibiéitén tant que ministre du gou-
vulnerable to the media attention that has been focused vernenetait, dlavantage expesa’I'attention que les
on him and his family, and the hardship has, in the edias lui ont pogéa lui-méme efa’sa famille, ce qui
result, been protracted and severe. explique la longueur et laegiasitdifficule's qui ont
résulg.

Perhaps this statement supports the view that the Cet énon& confirme peuefre que les plaintes 73
outstanding Complaints did contribute to the  dont M. Blencoe faisait I'objet ont jusiqucer-
stigma to some degree and that it was therefore a  tain point cerdrilbuStigmatisation et qu’elles
cause of the respondent’s suffering. Because | find  ont d@ntune des causes de ses souffrances.
in the next section that the state has not directlf{etant done” que je conclus ci-ags que [Etat ne
intruded into a private and intimate sphere of the  s’est pas directement éndaissla vie pre€ et
respondent’s life, | assume without deciding that intime de l'ietifa’peEsume, sans pour autant le
there is a sufficient nexus between the state-causeecidet; qu'il existe un lien suffisant entre lelal”
delay and the prejudice to Mr. Blencoe. | now turn  imputahlel'Etat et le pejudice subi par
to the question of whether this interference M. Blencoe. Je vais maintenant pdasgues-
amounts to a violation of the respondent’s security  tion de savoir si cette immixtion constitue une
of the person. atteinta la €curi€ de la personne de l'inten”

(i) Quality of the Interference (i) Qualité de I'immixtion

McEachern C.J.B.C. concluded that liberty and Le juge en chef McEachern a conclu que le droft?
security of the person under s. 7 protect both tha la liberg eta la €curié de la personne garanti
privacy and dignity of individuals against the par l'art. 7 pgata la fois la vie priee et la
stigma of undue, prolonged humiliation and public  dignitle l'individu contre la stigmatisation
degradation of the kind suffered by Mr. Blencoe ecallant d'un opprobre proloaget injustifg
(at para. 101). He therefore conflated s. 7 into a  comme celui dont M. Blenegevictime (au
general right to dignity and protection against the  par. 101). Il a donc eegnsjdé I'art. 7 cordre
stigma of undue, prolonged humiliation and public  un drei€gl a la digni€ eta la protection con-
degradation suffered as a result of an administra-  tre I'opprobre peoktnigjustifé qui Esulte de
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tive proceeding. The question which arises is edocés administratives. La question qui se
whether the rights of “liberty and security of the  pose est de savoir si les drdétdikert eta [l]la
person” protected by s. 7 of ti@harter include a  scurié de la personne» garantis par l'art. 7 de la
generalized right to dignity, or more specifically, aCharte comportent un droitey¥rala la digni€ ou,
right to be free from stigma associated with a  plesiggment, un droii’la protection contre la
human rights complaint? In my opinion, they do  stigmatisatiee & une plainte foreE sur les
not. droits de la personne? Selon moi, ils ne comportent
pas un tel droit.

The *“right to dignity” accepted by McEachern Le «droita la digni€» reconnu par le juge en
C.J.B.C. essentially rests on several ideas. First, it  chef McEachern repose essentiellement sur diver-
is based on previous statements by this Court asto  ees. iBfengrement, il s’appuie sur les propos
the importance and value of dignity. Second, it is  que notre Cowjaatelius au sujet de lI'impor-
based on the recognition in cases such as tance et de la valeur de ¢éa DigmdEmement,
Morgentaler andO’ Connor that state-induced psy- il est fandr la reconnaissance, dans des affaires
chological stress can infringe s. 7. Third, comNiergentaler et O’'Connor, que la tension
McEachern C.J.B.C. imports the notion of psychologiqueempsr IEtat peut violer I'art. 7.
“stigma” as developed under s. blof theChar-  Troisiémement, le juge en chef McEachern trans-
ter in the criminal law context. Each of these bases  pose dans le contexte du droit criminel la notion de
for a generalized right to dignity under s. 7 will be  «stigmatisationxcumrsous le egime de l'al.
addressed in turn. b} de laCharte. Ces trois fondements d’un droit

gérérala la digni€ sous leaggime de I'art. 7 seront
examirés successivement.

1. Dignity 1. Dignig

The Charter and the rights it guarantees are La Charte et les droits qu’elle garantit sont inex-
inextricably bound to concepts of human dignity.  tricablemesg di'la notion de dignit”humaine.
Indeed, notions of human dignity underlie almost  En fait, cette notion sous-tend presque tous les
every right guaranteed by theCharter  droits garantis par I&harte (Morgentaler, précité,
(Morgentaler, supra, at pp. 164-66per Wilson J.).  aux pp. 164 166, le juge Wilson). Comme le juge
As professed by Dickson C.J. in his discussion of  en chef Dickson I'a dit en analysant l'article pre-
s. 1 of theCharter in R. v. Oakes, [1986] 1 S.C.R.  mier de I@harte dans I'aretR. c. Oakes, [1986] 1

103, at p. 136: R.C.S. 103,1a p. 136:
The Court must be guided by the values and principles Les tribunaux deikeigiuig’s par des valeurs et des
essential to a free and democratic society which | principes essentiaks so@fe libre et @mocratique,

believe embody, to name but a few, respect for the lesquels comprennent, selon moi, le respect de la dignit”
inherent dignity of the human person, commitment to eighfe de Btre humain, la promotion de la justice et
social justice and equality, accommodation of a wide dgalig sociales, I'acceptation d’'une grande diver-
variety of beliefs, respect for cultural and group identity, e si€ croyances, le respect de chaque culture et de
and faith in social and political institutions which chaque groupe et la foi dans les institutions sociales et
enhance the participation of individuals and groups in politiques qui favorisent la participation des particuliers
society. The underlying values and principles of a free et des groupes dansta $@s valeurs et les prin-
and democratic society are the genesis of the rights and cipes sous-jacents detelisaeiet @mocratique
freedoms guaranteed by tl@harter and the ultimate sond Torigine des droits et libeet garantis par la
standard against which a limit on a right or freedomCharte et constituent la norme fondamentale en fonction
must be shown, despite its effect, to be reasonable and de laquelle etaditqu’une restriction d'un droit
demonstrably justified. [Emphasis added.] ou d'une ldbedhstitue, malgr'son effet, une limite

raisonnable dont la justification peut senwntrer.

[Je souligne.]
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In Rodriguez, supra, Sopinka J. states that it is  Dans I'arit Rodriguez, précité, le juge Sopinka 7
unquestioned that respect for human dignity is an  affirme qu'on ne conteste pas que le respect de la
underlying principle upon which our society is  dignihiumaine est un principe fondamental de
based (at p. 592). 1@’ Connor, supra, at para. 63, notre s@t @ la p. 592). Dans I'agt'O’ Connor,
L'Heureux-Dul® J. states that, “[tlhis Court has epite, au par. 63, le juge L'Heureux-Deilpe-
repeatedly recognized that human dignity is at the  cise que «[n]otre Cour a racplusieurs repri-
heart of theCharter”. More recently, this Court ses que la dignitiumaine est au coceur de la
has stated ithaw v. Canada (Minister of Employ-  Charte». Plus €cemment, dans l'at"Law c.
ment and Immigration), [1999] 1 S.C.R. 497, at Canada (Ministre de I'Emploi et de I'lmmigra-
para. 51, that the purpose of s. 15(1) of@har-  tion), [1999] 1 R.C.S. 497, au par. 51, notre Cour a
ter, “is to prevent the violation of essential human  stague le par. 15(1) de [@harte a pour objet
dignity and freedom”. Respect for the inherent dig-  «d'ecmgt toute atteinta la digni€ eta la
nity of persons is clearly an essential value in our ldbdtimaines essentielles». Le respect de la
free and democratic society which must guide the  ddgnitérente des gens est nettement une valeur
courts in interpreting th&harter. This does not  essentielle de notre stéciibre et @mocratique,
mean, however, that dignity is elevated to a free-  qui doit guider les tribunaux dans EtatEopr”
standing constitutional right protected by s. 7 of  d€Marte. Cela ne signifie pas, cependant, que
the Charter. Dignity has never been recognized by  I'on fait de la dégoit”droit constitutionnel dis-
this Court as an independent right but has rather  tinct garanti par l'art. 7CGlari@. La dignig
been viewed as finding expression in rights, such  n’a japtiseconnue comme un droit &gEn-
as equality, privacy or protection from state com-  dant par notre Cour, mais c @iitpecue
pulsion. In cases such &forgentaler, Rodriguez  comme s’exprimant dans des droits comme celui °
andB. (R), dignity was linked to personal auton- edfali€, a la vie prie oua'la protection contre la
omy over one’s body or interference with funda-  contraintekekal. Dans des affaires comiier-
mental personal choices. Indeed, dignity is oftergentaler, Rodriguez etB. (R), la dignig était lieea
involved where the ability to make fundamental I'autonomie de la personne relativerzena
choices is at stake. trise de son corpsaadingérence dans des choix

personnels fondamentaux. En fait, la dignést
souvent en cause lorsque la capaci€ faire des
choix fondamentaux est compromise.

In my view, the notion of “dignity” in the deci- A mon sens, il vaut mieux consicr la notion 8
sions of this Court is better understood not as an  de «e&higqite I'on trouve dans la jurisprudence
autonomougCharter right, but rather, as an under-  de notre Cour comme une valeur sous-jacente que
lying value. InBeare, supra, at p. 401, La ForestJ.  comme un droit autonome garanti pahnalde.
cautions that s. 7 must not be interpreted too  Danset'®gére, précitt, a la p. 401, le juge
broadly, stating that: La Forestguiént que l'art. 7 ne doit pastré

interpet de fapn trop large:

Like other provisions of th€harter, s. 7 must be con- Comme d'autres dispositions dehtaite, I'art. 7 doit
strued in light of the interests it was meant to protect. lietre interpett en fonction des iatéts qu'il est cers’
should be given a generous interpretation, but it is epet’ Il doit recevoir une intemgatdtion gnéreuse,
important not to overshoot the actual purpose of the mais il est important de ne pas outrepass= ldubut r’
right in question. . . . droit en question . . .

While this statement may have bediter since  Bien gu’elle ait petfe faite de maere incidente

the case was decided on the principles of fundaetant’done’que I'affaireetait tranclee en fonction

mental justice, this caution with respect to the des principes de justice fondamentale, cette mise
interpretation of “life, liberty and security of the  en garde concernant l'iteoh du droit &’la

person” is relevant nevertheless. La Forest J. chose a ladjber€ eta la €curig de [l]a personne» est
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not to base his finding of a s. 7 deprivation on any eanmoins pertinente. Dans cette affaire, le juge

principle of “dignity or self-respect”, as did Bayda
C.J.S. of the Court of Appeal in that case.
La Forest J. chose instead to find a deprivation of
liberty and security of the person for the reasons of
Cameron J.A. in the court below, based on the stat-
utory requirement that a person surrender himself
into the custody of the authorities and submit to
bodily intrusions on pain of arrest and prosecution.
La Forest J. conveys this, at p. 402:

La Forest n’a pas choisi, comme l'avait fait le juge
en chef Bayda de la Cour d'appel, de fonder sa
conclusione’ violation de l'art. 7 sur un prin-
cipe quelconque dee<digmi€ respect de soi».

Il atpbaticlua I'existence d’'une atteinta la
Bbetta la €curigé de la personne pour les
motifs exgsipar le juge Cameron de la Cour
d’appel, compte tenu de I'exiggat® dju’une
personne se rende auxesytegitSoumetta la

détention et subisse des atteintes physigues sous
peine d’emprisonnement et de poursuites. Le juge
La Forest dit cecia la p. 402:

The Court of Appeal, we saw, found that the

La Cour d'appel, nous 'avons vie gyages dis-

impugned provisions constituted an infringement of the

positions attaquortaient atteinte au droit garanti par

right guaranteed by the opening words of s. 7, the

la prenpartie de I'art. 7, la majogittstimant que la

majority because fingerprinting offends the “dignity and

prise des empreintes digitales est une aitdmte «°

self-respect” of at least those persons who because of

aignetl respect de soi» dans le easut le moins,

their self-perception or the perception of the community
would feel demeaned by being thus treated. In short, the
majority thought that being subjected to fingerprinting
was to be treated like a criminal. This approach appears
to be broad and indefinite and to introduce an undesir-
able notion of differentiation among those subjected to

des personnes auisé de leur propre perception ou
de la perception de la cellsetis@ntent huméés

par un tel traitement. En bref, la enpgr#tait q&tre
saunhgs prise d’empreintes digitales,etdit étre

etathme un criminel. Cette vision des choses est
large efimiel ‘et introduit urelément regrettable de

the procedure. For my part, | prefer the more specific

ewiffCiation entre les diverses personnes qui sont sou-

finding of Cameron J.A. that the impugned provisions

misks proedure. Pour ma part, jegiére la consta-

infringe the rights guaranteed by s. 7 because they

tation phess@rdu juge Cameron, que les disposi-

require a person to appear at a specific time and place

tionseatsagpuireignent les droits garantis par l'art. 7

and oblige that person to go through an identification

parce gu’'elles obligent une pesscongpardfe a

process on pain of imprisonment for failure to comply.

une date et dans undas, pta subir une prasure

[Emphasis added.]

d’identification sous peine d’emprisonnement en cas de

refus d’obtempfer. [Je souligne.]

According to the respondent, the human dignity Selon l'intimé, la digni€ d'une personne est
of a person is closely tied to a person’s reputatioetroitement Eea sa eputation eta’'son droita’la

and privacy interests. Indeed, much of the harm
which has been suffered by Mr. Blencoe in this

case has been the damage which has been done to

his reputation. Essentially, the respondent argues
that his reputation has been ruined through the
stigma he has suffered as a result of the publicity
relating to the human rights proceedings against
him. While this Court found iMill v. Church of

vieeprivEn ealite, I'atteinte a la Eputation
eeprite une bonne partie dwejpdice subi par
M. Blencoe ecel'dsmtimé fait essentielle-
ment valoir que la stigmatisatitiant” de la

publipii’ a entow’les proedures en matre
de droit de la personneemngagfre lui a con-
grébrliner saeputation. Mfme si notre Cour a

conclu, dansHill c. Eglise de scientologie de

Scientology of Toronto, [1995] 2 S.C.R. 1130, that Toronto, [1995] 2 R.C.S. 1130, que laputation

reputation was a concept underlyingharter
rights, it too is not an independebiharter right in
and of itself (at para. 120):

est un concept qui sous-tend les droits garantis par
la Charte, elle n'est pas non plus elleeme un
droit iedéndant garanti

par l&harte (au

par. 120):
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Although it is not specifically mentioned in tkdar- Bien qu’elle ne soit pas expressént mentioneé
ter, the good reputation of the individual represents and daBhkdee, la bonne eputation de l'individu re
reflects the innate dignity of the individual, a concept sente aiteefla digné” intérente, concept qui sous-
which underlies all th€harter rights. It follows that the tend tous les droits garantis p&@hkate. La protection
protection of the good reputation of an individual is of de la boepatation d'un individu est donc d’impor-
fundamental importance to our democratic society. tance fondamentale dans netéedSpowcratique. [Je
[Emphasis added.] souligne.]

Respect for a person’s reputation, like respect Le respect de laeputation d’une personne, tout80
for dignity of the person, is a value that underlies  comme le respect de sa,dighitine valeur qui
the Charter. These two values do not support the  sous-ten@hirte. Ces deux valeurs etayent
respondent’s proposition that protection of reputa-  pas I'argument de Birgire”la protection de la
tion or freedom from the stigma associated with eputation ou la protection contre la stigmatisation
human rights complaints are independent constitu-ee di'une plainte fore€ sur les droits de la per-
tional s. 7 rights. Moreover, the above passages sonne constitue un droit constituticepesh-ind”
from Hill regarding the protection of reputation  dant garanti par I'art. 7. En outre, les extaits pr’
were made in the context of a defamation case. esdg I'aret Hill concernant la protection de la
Defamation laws are intended to protect reputa-eputation ont pour contexte une poursuite en dif-
tion. Dignity and reputation are not self-standing  famation. legles en matire de diffamation
rights. Neither is freedom from stigma. | would  visentproEger la €putation. La digné” et la
therefore agree with the following passage from eputation ne sont pas des droits distincts. La pro-

Reference re ss. 193 and 195.1(1)(c) of the Crimi-  tection contre la stigmatisation ne l'est pas non
nal Code, supra, at p. 1170, wherein Lamer J. cau- plus. Je souscriraisadbextrait suivant duRen-
tioned: voi relatif al’art. 193 et aI’al. 195.1(1)c) du Code

criminel, précité, a la p. 1170, o le juge Lamer a
fait la mise en garde suivante:

If liberty or security of the person under s. 7 of the Si la lbed la scurié de la personne en vertu de
Charter were defined in terms of attributes such as dig- I'art. 7 dehtate étaient @finies en fonction d’attri-
nity, self-worth and emotional well-being, it seems that buts comme ladigmitalorisation et le biestre sur
liberty under s. 7 would be all inclusive. In such a state le phaationnel, il semble que la libergn vertu de
of affairs there would be serious reason to question the l'art. 7 aurait uee plimitée. Si teletait le cas, on
independent existence in tlbarter of other rights and pourraiegeusement mettre en doute I'existencesind”
freedoms such as freedom of religion and conscience or pendante, d@msrie, d'autres droits et libezt
freedom of expression. comme la liertle conscience et de religion ou la
liberté d’expression.

2. State Interference  with  Psychological 2. Atteinte #alfd I'integrité psychologique
Integrity

In order for security of the person to be trig- Pour que laecuri€ de la personne soit en causé!
gered in this case, the impugned state action must  eretesjjacte repro@ha I'Etat doit avoir eu
have had a serious and profound effect on  @g®rcussions graves et profondes surdint
the respondent’s psychological integrit§.((J.),  grité psychologique de l'intim(G. (J.), précit, au
supra, at para. 60). There must be state interfer-  par. 6@&taL'doit avoir poe”atteintea un droit
ence with an individual interest of fundamental individuel d'importance fondamentale (au par. 61).
importance (at para. 61). Lamer C.J. stated in  Danst'@r{J.), précit, au par. 59, le juge en
G. (J.), at para. 59: chef Lamer a dit ce qui suit:

It is clear that the right to security of the person does not Il est manifeste que ke ldr&turig de la personne
protect the individual from the ordinary stresses and neegeotpas lindividu contre les tensions et les
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anxieties that a person of reasonable sensibility would angoisses ordinaires qu’une personne ayant une sensibi-
suffer as a result of government action. If the right were e riiSonnableprouverait par suite d’'un acte gouver-
interpreted with such broad sweep, countless govern- nemental. Si leet@dibitnterpet®® de maréfe aussi

ment initiatives could be challenged on the ground that large, d'innombrables initiatives gouvernementales
they infringe the right to security of the person, mas- pourranet Contestés au motif qu’elles violent le

sively expanding the scope of judicial review, and, in dada Ecurig de la personne, ce qlafgirait consi-

the process, trivializing what it means for a right to be eralilement Btendue du coraté judiciaire, et partant,

constitutionally protected. banaliserait la protection constitutionnelle des droits.
He went on to state (at paras. 63-64): Il a @ozdCi (aux par. 63 et 64):
Not every state action which interferes with the Les actes par lesqfids £'inggre dans le lien

parent-child relationship will restrict a parent’s right to parent-enfant ne restreignent pas tous le droit d'un
security of the person. For example, a parent’s security patargcurie de sa personne. Par exemple, ce droit

of the person is not restricted when, without more, his or n’est pas restreint du seul fait que I'enfant esiecondamn’
her child is sentenced to jail or conscripted into thea la prison ou ewté dans I'armeé par conscription. Pas

army. Nor is it restricted when the child is negligently plus qu’il ne I'est lorsque I'enfant est abattegpar n”

shot and killed by a police officer: s@egustus v. Gos- gence par un agent de poliéeigustus c. Gosset, [1996]

set, [1996] 3 S.C.R. 268. 3 R.C.S. 268.
While the parent may suffer significant stress and Bien gqueetengie de Etat puisse constituer une
anxiety as a result of the interference with the relation- source de tension et d'angoisse importantes pour le

ship occasioned by these actions, the quality of the parent, la natureeflidiggss caus’au parent par ces
“injury” to the parent is distinguishable from that in the actes péet distingee de celle qui est e dans la
present case. In the aforementioned examples, the stateesenpg” affaire. Dans les exemples susmerggnn’
is making no pronouncement as to the parent’s fitness orEtatlhe se prononce pas sur I'aptitude drepu de la
parental status, nor is it usurping the parental role or eremi sur sa quaditde parent, il n'usurpe pas non plus
prying into the intimacies of the relationship. In short, suple parental ni ne cherclees’inggrer dans l'inti-
the state is not directly interfering with the psychologi- entti lien parent-enfant. Eesung, I'Etat ne porte
cal integrity of the parentjua parent. The different pas directement attemtbintegritt psychologique du
effect on the psychological integrity of the parent in the parent en tant que paregpetc@ussion diéifente sur
above examples leads me to the conclusion that no con- edfitit‘psychologique des parents dans les exemples
stitutional rights of the parent are engaged. [Emphasis susmeggiomnahenea conclure que les droits cons-
added.] titutionnels des parents n’entrent pas en jeu. [Je sou-
ligne.]

The quality of the injury must therefore be Le préjudice doit doncefre évallé sur le plan
assessed. In my opinion, all of the cases which  qualifatiion avis, la pg&ente affaire, en raison
have come within the broad interpretation of des droits qui sont en causee diffisiblement
“security of the person” outside of the penal con-  de toutes les affairesnalegque I'on a consi-
text differ markedly from the interests that are at eréd§ comme etant pas visés par la notion de
issue in this case. Violations of security of the per- ecus® de la personnes,l'issue d’'une interg-
son in this context include only serious psycholog-  tation large de cette notion. L'adtéanggcurie
ical incursions resulting from state interference  de la personne darssénpcontexte n'englobe
with an individual interest of fundamental impor-  que latteinte grave'integritt psychologique
tance. esultant de I'atteinte deHtata un droit individuel

d’'importance fondamentale.

It is only in exceptional cases where the state Ce n’'est que dans des cas exceptionnels o
interferes in profoundly intimate and personal Et#t s'inggre dans des choix profoemient
choices of an individual that state-caused delay in  intimes et personnels d'un individu elaile d
human rights proceedings could trigger the s. 7  imputalbletat, dans des prediures en madie
security of the person interest. While these funda-  de droits de la personne, pegtesithEr I'ap-
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mental personal choices would include the right to  plication du droia €curié de la personne
make decisions concerning one’s body free from  garanti par I'art.efmeVsi ces choix personnels
state interference or the prospect of losing guardi-  fondamentaux comprenaient le droit de prendre
anship of one’s children, they would not easily dexislons concernant son propre corps sans
include the type of stress, anxiety and stigma that interventionEte bu sans risque de perdre la
result from administrative or civil proceedings. garde dun enfant, ils pourraient difficilement
inclure le genre de stress, d'angoisse et de stigma-
tisation qui Esulte de proedures administratives
ou civiles.

In O’ Connor, supra, this Court dealt with the Dans I'argt O’ Connor, précité, notre Couefait 84

disclosure of therapeutic records of a complainant  a&p@elSe prononcer sur la communication du

in a sexual assault case. L'Heureux-Buld.  dossier #rapeutique d'une plaignante dans une

described the psychological trauma that could be  affaire d’'agression sexuelle. Le juge L'Heureux-

faced by sexual assault victims if forced to disclose  eDab@crit le traumatisme psychique auquel

their therapeutic records, at para. 112: pouvaient faire face les victimes d’agression
sexuelle tenues de communiquer leurs dossiers th”
rapeutiques (au par. 112):

These people must contemplate the threat of disclosing Elles doivent envisager la menace de ailufgrrer °
to the very person accused of assaulting them in the first sonneadri$es avoir agreses en premier lieu, et
place, and quite possibly in open court, records contain- es probablement en pleine cour, des dossiers contenant

ing intensely private aspects of their lives, possibly con- des aspects totalemesidprieur vie, contenant pro-

taining thoughts and statements which have never even bablement desspetdies atlarations qui n'ont

been shared with the closest of friends or family. jara@ipartages avec leurs amis les plus intimes ou
leur famille.

Such a situation amounts to direct state interfer- Il s'agi'line atteinte directe deFtata l'inte-

ence with a complainant’s psychological integrity.  @ripsychologique d'une plaignante. De plus,
Moreover,O’ Connor was reached primarily on the  I'atr'O’Connor était fondf principalement sur
basis of privacy concerns and animated by princi- de®gotipations en maté de vie prigé et
ples protected by s. 8 of ti@gharter. In O’'Connor,  s'inspirait de principes pretgs par l'art. 8 de la

at para. 110, L'Heureux-DabJ. listed the cases in Charte. Dans cet aat, au par. 110, le juge
which the Court “expressed sympathy” for the idea  L'HeureuxeDakhun€ré les affaires dans les-
that s. 7 includes a right to privacy. But she con-  quelles notre Cour «a éavbidge que I'art. 7
cluded that people have only a “reasonable expec-  garantit notamment um ldrgie pri€e. Elle a
tation of privacy” (emphasis deleted) because pri- cependant conclu que les gens n'ont qu'une
vacy “must be balanced against legitimate societal  «attente raisonnable e miatprotection de la
needs” (para. 117). However, unlike sexual assault  vie@siysoulignement omis), car la protection
victims who may be said to have a reasonable de la vieeridoitetre ponéfée en tenant
expectation of privacy in their therapeutic records, = compte des besegismés de la soete»

the Commission in this case has not invaded any of  (par. 117). Toutefaigifference des victimes
the respondent’s privacy interests. If there was any  d’agression sexuelle dont on peut dire gu’elles ont,
invasion of the respondent’s privacy, it cannot bea I'égard de leurs dossiersethpeutiques, une
said to have resulted from state action. Moreover,  attente raisonnable ere atprotection de leur
when one assumes a very prominent public office  vieepriia Commission en l'eepé n'a pas

as the respondent has, it is arguable that a certain e ptiginte au droia la vie priee de I'intin€.
amount of public scrutiny is to be expected. The  S'il y a eu atteinte avadeoitie priee de I'in-
respondent injected himself into the public realm etimn ne saurait dire qu’ellesulte d’'un acte de
and the public scrutiny that it entailed. An individ- Etat. En outre, on peut soutenir que la personne
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ual can have no more than a reasonable expecta- qui occupe une charge publique aussi importante
tion of privacy. que celle de l'intimpeut s’attendra étre exposé,

dans une certaine mesuee/'attention du public.

L'intim’e s’est lane’lui-méme dans le domaine des

affaires publiques et s’est exgohkii-mémea I'at-

tention qui s’y rattache. Nul ne peut avoir davan-

tage qu’une attente raisonnable en sratide pro-

tection de la vie prigé.

Where the therapeutic relationship between a Notre Cour a @temment stagique la scurig
sexual assault complainant and his or her physician  de la personne est en cause lorsque laerelation th”
is threatened by the disclosure of private records, rapeutique entre I'auteur d’une plainte d’agression
this Court has recently held that security of the  sexuelle et smgtecim est compromise par la
person is implicatedR; v. Mills, [1999] 3 S.C.R.  communication de dossiers ggivR. c. Mills,
668 (hereinafter Mills (1999)"), at para. 85). [1999] 3 R.C.S. 668 (ciempr’'«argt Mills de
However, this is because the therapeutic relation-  1999»), au par. 85). Il en est cependant ainsi parce
ship between doctor and patient is crucial to the  que la relagoapbitique entre leadécin et le
patient’s psychological integrity. This relationship  patient est essensellmtégritt psychologique
must be protected to safeguard the mental integrity =~ de ce dernier. Cette relatetnedoio€gee afin
of patients and to thereby aid victims in recovering  desg@mwer l'in€gritt mentale des patients et
from their trauma. To disclose confidential records  d’aider ainsi les vicarsegémettre de leur trau-
would undermine this relationship and jeopardize = matisme. La communication de dossiers confiden-
the victim’s psychological integrity. tiels minerait la relation et compromettraite¥int”

grité psychologique de la victime.

Few interests are as compelling as, and basic to Peu d'inEréts sont aussi inggieux et essentiels
individual autonomy than, a woman’s choice toa l'autonomie individuelle que le choix d'une
terminate her pregnancy, an individual's decision  femme d'interrompre sa grossessisiand”
to terminate his or her life, the right to raise one’s  d'une personne de mettreséis jours, le droit
children, and the ability of sexual assault victims elefer ses enfants et la capacdés victimes
to seek therapy without fear of their private records  d’agression sexuelle de rexoume tetrapie
being disclosed. Such interests are indeed basic to  sans craindre que leurs dossessipnivcom-
individual dignity. But the alleged right to be free  muréguCes irdféts sont vraiment essentieds °
from stigma associated with a human rights com-  la digndividuelle. Toutefois, le droit @gLe a
plaint does not fall within this narrow sphere. The la protection contre la stigmatisa@a line
state has not interfered with the respondent’s right  plainteetosdf les droits de la personne ne fait
to make decisions that affect his fundamental pas partie de cedtpiatiestreinte. Etat n'a
being. The prejudice to the respondent in this case, pas atteinte au droit de l'intimde prendre
as recognized by Lowry J., at para. 10, is essen-  dmssiofns touchant soretre fondamental.
tially confined to his personal hardship. He is not  Comme I'a reconnu le juge Lowry au par. 10, le
“employable” as a politician, he and his family ejdice subi par l'intire"en I'espce se limite
have moved residences twice, his financial essentielleenses difficulés personnelles. Il est
resources are depleted, and he has suffered physi-  «inapte au travail» de politicien, sa famille et lui
cally and psychologically. However, the state has  ont ahadg’lieu de aSidence deux fois, il a
not interfered with the respondent and his family’sepui€ ses ressources finaa@s et il a souffert
ability to make essential life choices. To accept tant physiquement que psychologiquement. Cepen-
that the prejudice suffered by the respondent in this  ddgthtIn’a pas poet’atteintea’la capacd de
case amounts to state interference with his security  I'sndes membres de sa famille de faire des
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of the person would be to stretch the meaning of  choix essentiels dans leur vie. Accepteratue le pr’

this right. judice subi par l'intim’en I'espce€quivauta une
atteinte de Etat au droit qu'il aa’la €curi#é de sa
personne serait forcer le sens de ce droit.

3. Importing the Notion of “Stigma” from the 3. Transposition de la notion de «stigmatisa-
Criminal Law Context tion» dans le contexte du droit criminel

In Mills (1986),supra, at pp. 919-20, Lamer J., Dans l'arét Mills de 1986, pcite, aux pp. 919 87
in dissent, found that the combination of loss of et 920, le juge Lamer, dissident, a conclu que, pri-
privacy, stigma, and disruption of family life  ses ensemble, I'attainitevie pri€e, la stigmati-
engaged an individual's security of the person in  sation et les perturbations de la vie familiale met-
the context of s. 1bj of theCharter, stating that:  taient en cause kcsfi€ de la personne dans le
contexte de I'al. 14) de laCharte:

... security of the person is not restricted to physical . . la notion de eCuri€ de la personne ne se limite pas
integrity; rather, it encompasses protection againsh l'integritt physique; elle englobe aussi celle de protec-
“overlong subjection to the vexations and vicissitudes of tion cOTREEDICTION] «un assujettissement trop long
a pending criminal accusatian”. . These include stig- aux vexations et aux vicissitudes d’'une accusation cri-
matization of the accused, loss of privacy, stress and minelle pendante». [...] Celles-ci comprennent la stig-
anxiety resulting from a multitude of factors, including matisation de 'a;dietteintea la vie pri€e, la ten-
possible disruption of family, social life and work, legal sion et I'angoissaltdnt d’'une multitude de facteurs,
costs, uncertainty as to the outcome and sanction. y corepeistuellement les perturbations de la vie
familiale, sociale et professionnelle, les frais de justice
et l'incertitude facea l'issue et faca la peine.

However, it must be emphasized that this state- Il faut cependant souligner que ces propos ot
ment was made in the context of s.@1¢f the €t tenus dans le contexte de l'al.bllde la
Charter which provides that a person charged withCharte, qui p®voit que tout inculp”a le droit
an offence has the right “to be tried within a rea- e&d jug dans un elai raisonnable». Pour que
sonable time”. The qualifier to this right is that it  ce droit s’applique, il faut que la personne en ques-
applies to individuals who have been “charged tion soit «iea#ipLe droit garanti par I'al. b}
with an offence”. The s. 1k right therefore has  ne s’applique donc pas dans le cas dedpres”
no application in civil or administrative proceed-  civiles ou administratives. Notre Cour a souvent
ings. This Court has often cautioned against the fait des mises en garde contre I'application directe
direct application of criminal justice standards in  en droit administratif des normes de la justice cri-
the administrative law area. We should not blur  minelle. Nous devewitsr "de confondre des
concepts which under o@harter are clearly dis-  notions qui, suivant no€harte, sont clairement
tinct. The s. 11) guarantee of a right to an  distinctes. Le dro#te jugg dans un elai rai-
accused person to be tried within a reasonable time  sonnable que aakantita tout inculg ne
cannot be imported into s. 7. There is no analogous  gtemttranspas’dans l'art. 7. Aucune disposi-
provision to s. 1) which applies to administra-  tion analogudal. 11b) ne s’applique aux pree”
tive proceedings, nor is there a constitutional right  dures administratives, et le droit constitutionnel
outside the criminal context to be “tried” within a etfé «jug@» dans un @lai raisonnable ne s'ap-
reasonable time. pligue qu’en mea® criminelle.

Lamer C.J. later reiterated this statement from Par la suite, le juge en chef Lameredtéré, au 89
Mills (1986) inG. (J.), at para. 62. In so doing, par. 62 de BB (J.), cetéEnon& tiré de I'argt
however, this Court did not make freedom fromMills de 1986. Ce faisant, notre Cour n’a toutefois
stigma a free-standing right. Nor did it establish  pas fait de la protection contre la stigmatisation un
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that respondents in sexual harassment proceedings  droit distinct. Elle n’a pas natigugut les

suffer so greatly that s. Id)( principles should  personnes @&s par des predures en madie de

apply to them. As will be demonstrated below, the  élaroent sexuel souffrerst el point que les

nature of the harm caused by human rights delay is  principes de BakdéJraient s’appliquea elles.

different. Comme nous le verrons plus loin, leejpdice
cau® par un dlai dans des predures en matre
de droits de la personne @f€ sur le plan de sa
nature.

In Kodellas, supra, the Saskatchewan Court of Dans l'argt Kodellas, précité, la Cour d'appel
Appeal clearly equated criminal sexual assault de la Saskatchewan a clairemenrd ssiatitu-
charges with human rights sex discrimination com-  sations criminelles d’agression sexueks
plaints. Bayda C.J.S. (dissenting on another issue)  plaintes de discrimination sexueks faundles
conveyed this as follows, at pp. 152-53: droits de la personne. Le juge en chef Bayda (dissi-

dent sur un autre point) s'est expenainsi, aux
pp. 152 et 153:

For the purpose of determining the effect upon the TRAUCTION] Pour déterminer lincidence sur la
“security of the person” | see no logical distinction of e«#i€ de la personne», je ne vois aucune distinction
substance between the subjection to the vexations and logique, sur le plan du fond, entre I'assujettissement aux
vicissitudes of “a pending criminal accusation” based vexations et aux vicissitudes d’'une «accusation crimi-
upon sexual harassment and sexual assault and the sub- nelle pendante»sfondd haelement sexuel et
jection to the vexations and vicissitudes of a pending I'agression sexuelle, et I'assujettissement aux vexations
accusation in penali.€., quasi-criminal) proceedings et aux vicissitudes d’'une accusation pendante de discri-
under s. 35(2) of the Code, of discrimination based upon minatiordost’ le haelement sexuel et I'agression

N

sexual harassment and sexual assault. It is but a small sexuelletgyate en madfe ®nale (c’est-dire

step from there to find that for the same purpose no dis- quasi criminelle) en vertu du par. 35(2) du Code. Par-
tinction of substance can be made between an accusa- tant, il n'y a quarigir@spour conclure que, des

tion in a penal proceeding under the Code and an identi- fins identiques, aucune distinction de fonettne peut ~

cal accusation in remedial proceedings under ss. 27 tetablié entre une accusation pertdans des predires

33 of the Code. Whether they occur in a criminal con- engtés fondés sur le Code et une accusation identique
text, or in the context of a penal proceeding, such as that eepdatris des prediures engags en vertu des art. 27
provided for in the Code, or in the context of remediala 33 du Code dans le but d'obtenir un redressement.

proceedings (which, as will be shown later, is the con- Qu’elles soient ocaeesiodans le contexte de peec’

text relevant to this case) the “vexations and vicissi- dures criminelles ou dans celui efure@nales,

tudes” will invariably “include stigmatization of the comme celles qu@it’le Code, ou encore dans celui
(alleged discriminator), loss of privacy, stress and anxi- desfdroes visant I'obtention d'un redressement (qui,

ety resulting from a multitude of factors, including pos- nous le verrons plus loin, est le contexte pertinent en
sible disruption of family, social life and work, legal I'exe), les «vexations» et les «vicissitudes» compren-

costs, uncertainty as to the outcome and sanction”. This nent immanquablement «la stigmatisation de (I'auteur
is so because the hurt to the alleged discriminator ema- egudltie la discrimination), I'atteini Ia vie pri€e, la
nates from the accusation, not from the type of proceed- tension et 'angmssd#ant d’'une multitude de fac-
ings in which the accusation is made. After all, it mat- teurs, y compastlellement les perturbations de la
ters not a whit to all of the relevant actors — the public, vie familiale, sociale et professionnelle, les frais de jus-
the persons who are the source of the hurt, those who tice et l'incertitudelfiasee eld’la peine». Il en est
are indirectly affected by the hurt (such as the alleged ainsi parce que le nead taussur akkgle de la dis-
discriminator’'s family) and the alleged discriminator, criminatiecalile de I'accusation, et non du genre de
who is directly affected by the hurt and who is the pcases dans lesquelles l'accusation est egort”
subject and direct object of the hurt — whether the e&ptout, il est parfaitemermggal a tous les acteurs
pertinents — le public, les personnes qui sohorigine
du mal caus; celles qui sont indirectement toeek par
ce mal (comme les membres de la famille de I'auteur
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accusation is made in one procedural forum or another. egugllde la discrimination) et I'auteur edjié de la

What matters is théact of the accusation. . . . discrimination, qui est directement éopahn’le mal et
qui en est directement victime — que l'accusation soit
portée dans le cadre de I'une ou l'autre instance. Ce qui
importe, c’est Iefait de I'accusation. . .

In determining whether prejudice occurred in a given Peterdiiner si un mjudice aet¥ caus’dans une
situation, it is important to note that it is in the very situation @enil” importe de souligner qu'il est dans
nature of this form of prejudice.¢., feelings of mental la natureemie de cette forme degpudice (c’esta-dire

hurt or “stigmatization”) that it arises automatically le sentiment de souffrance morale ou de «stigmatisa-
upon a formal accusation being made. Lamer J. in tion») qu'elle prenne naissange’uhe accusation
Rahey, while elucidating this form of prejudice (in the officielle est pert'DansRahey, le juge Lamer l'a
context of s. 1H) of the Charter), recognized this when reconnu en expliquant cette formejuldiqe (dans le
he said at p. [609]: contexte de I'application de I'ab)lde la Charte)a la

p. [609]:

With respect to the security of the person, | do not Au sujet declarig’ de la personne, je ne crois pas
believe that actual impairment need be proven by the que ca Kaitulpé qu’il incombe de prouver qu'il
accused to render the section operative. An objective y a effectivement eu atteinte pour que l'article soit
standard is the only realistic means through which the applicable. Une norme objective est le seul moyen
security interest of the accused may be protected ealisté de preger, en vertu de cet article, I'anét du

under the section. Otherwise, each individual accused evepti en matre de sturig. Autrement, chaque

would have the burden of demonstrating that he or  evenl aurait la charge derdontrer qu'il ou elle a

she has subjectively suffered a form of anxiety, stress subjectivement souffert d’angoisse, de tension ou de
or stigmatization as a result of the criminal charge. stigmates par suite d'une accusation criminelle. Nous
We are dealing largely with the impairment of mental avons largement afainepgjudice moral, ce qui
well-being, a matter which can only be established ne paetetabli qu’au prix de difficuks et de

with considerable difficulty at considerable cost. frais camsidles. [Je souligne; en italique dans
[Underlining added; italics in original.] l'original.]

The majority of the Court of Appeal in the case Dans la pesente affaire, la Cour d'appal la o1

at bar followed the above reasoningKondellas.  majoritt a suivi le raisonnement susmentierde

The effect of the Appeal Court decisionBlencoe  I'arret Kodellas. L'arrét Blencoe de la Cour d'ap-

was to import a requirement for a hearing within a  pel a eu pour effet de transposer dans le traitement

reasonable time into the processing of human  d'une plainte eerendt droits de la personne

rights complaints. Although the majority of the  I'exigence qu'une audience ait lieu danslain d”

Court of Appeal disclaimed a direct s. fijl(ight,  raisonnable. Bien qu’elle adcar€ I'application

numerous references were made in its reasons, directe d’'un droit garanti parbjallalCour

equating sexual harassment proceedings to crimi-  d'apfemajori€ a assimé; a maintes reprises

nal proceedings for sexual assault where sb)11( dans ses moatifs, les peditires relatives au harc’

would apply. Indeed, the majority speaks of “this  lement sexuales proedures criminelles en

type of sexual assault” (para. 47), “stigma against ematil'agression sexuellaidal. 11b) s’'appli-

the accused” (para. 56), “prosecution of these com-  querait. En fait, les juges majoritaires parlent de

plaints” (para. 58), a “straightforward case of sex- TRADUCTION] «ce genre d’agression sexuelle»

ual assault” (para. 102), “[allegations] which are  (par. 47), de «stigmatisation dedacpas. 56),

tantamount to . . . sexual assault” (para. 108), and  de «poursuites redatiessplaintes» (par. 58),

“unproven charges of sexual harassment” (para. de «simple cas d'agression sexuelle» (par. 102),

57). The basis for the majority of the Court of d'«§aglitions]equivalanta’[...] une accusation

Appeal’s reasons in this case is the treatment of  d'agression sexuelle» (par. 108) et d'«accusations
non prouees de haslement sexuel» (par. 57). En
I'espece, les motifs majoritaires de la Cour d’'appel
reposent sur I'assimilation des plaintes de &larc’



92

93

362 BLENCOE V. B.C. (HUMAN RIGHTS COMMISSION) Bastarache J. [2000] 2 S.C.R.

sexual harassment human rights complaints as akin ~ ment sexuet$osut’ les droits de la persomrne °

to a pending criminal sexual assault charge. une accusation criminelle pendante d’agression
sexuelle.
With respect, the Court of Appeal Kodellas En toute @férence, la Cour d’'appel dans l'etrr”
and the majority of the Court of Appeal in the caseKodellas et la Cour d’appeh la majori€ en I'es-
at bar have erred in transplanting s.b)grinci-  péce ont eu tort de transposer dans desepiges

ples set out in the criminal law context to human  en ematide droits de la personne fead” sur
rights proceedings under s. 7. Not only are there  l'art. 7 des prineipeses relativemena Tal.
fundamental differences between criminal pro- b)ldans le contexte du droit criminel. Non seule-
ceedings and human rights proceedings that the  ment y a-t-il deeedd&s fondamentales entre
majority failed to recognize, but, more impor- des pahaes criminelles et des peatires en
tantly, s. 11§) of the Charter is restricted to a  matie de droits de la personne, que les juges
pending criminal case. The effect of the Court of  majoritaires n’ont pas reconnues, mais encore ['al.
Appeal’s decision was to extract an element of b)He laCharte ne s’applique qu'aux affaires cri-
s. 11p) — the element of stigma, which may be  minelles pendanteset @erfa Cour d’appel a eu
sufficient in the context of criminal proceedings  pour effet d'extirperelémént de l'al. 18) —
and s. 111f), to create a deprivation of the security  celui de la stigmatisation qui peut suffire, dans le
of the person — and apply it to a process that dif-  contexte dedarces criminelles et de I'al. &)l
fers with respect to objectives, consequences and  pour qu'il y ait attdmtEcurie de la personne
procedures. As this Court has recently confirmed — et de I'applejuer processus déféent sur le
in Mills (1999),supra, at paras. 61 and 6€@harter  plan des objectifs, des catpiences et de la pec’
rights must be interpreted and defined in a contex-  dure. Comme notre Coerdiament confirm”
tual manner, because they often inform, and are  danstlditls de 1999, @cité, aux par. 61 et
informed by, other similarly deserving rights and 64, les droits garantis p@inalde doivent étre
values at play in particular circumstances. The  intdépret @finis en fonction du contexte, car
Court of Appeal has failed to examine the rights ils sous-tendent ou s'inspirent souvent d'autres
protected by s. 7 in the context of this case. droits ou valeurs aussi louables qui sont en jeu
dans des circonstances partietds. La Cour d’ap-
pel n'a pas examiles droits garantis par I'art. 7
dans le contexte de lagsénte affaire.

In the criminal law context, the test to be applied Dans le contexte du droit criminel, le en¢
under s. 114) is an objective one, and prejudice  applicable suivant I'ab) £kt objectif et il est
may be inferred from unreasonable delay. This  possible edielid” qu’'un dlai ddraisonnable a
stands in sharp contrast to the two-tiered approach eaauge€judice. Cela contraste fortement avec
to s. 7 of theCharter, where the mere passage of [lintafation en dewetapes de l'art. 7 de la
time in resolving a complaint does not automati-Charte, selon laquelle le seul fait qu’uneldi
cally give rise to the kind of prejudice that is pre- ecgille entre le g5t de la plainte et soregie-
sumed to follow from the laying of a charge under  ment ne cause pas automatiquement le genre de
s. 11p) of the Charter. In this regard, Lamer J.’s  gitidice qui est @sun& sulter du dpdt d'une
comments inMills (1986),supra, are premised on  accusation feedsur I'al. 1b) de laCharte. A cet
the fact that there has already been an “overlonggard, dans les observations qu'il formule dans
subjection to the vexations and vicissitudes of a  du&ktills de 1986, Ecite, le juge Lamer tient
pending criminal accusation” (p. 919). This is a  pour acquis qu'il gjaeli «assujettissement trop
finding that would be made not at the threshold long aux vexations et au vicissitudes d’une accusa-
stage of the s. 7 analysis but is rather to be tion criminelle pendante» (p. 919). Il &'agit I’
examined at the principles of fundamental justice  d’une conclusion qui sexaintri pas I'etape
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stage. The Court of Appeal Kodellas and in the

peliminaire de I'analyse de l'art. 7, mais tug

case at bar erred in conflating the two stages of theetagg de I'examen des principes de justice fonda-

s. 7 analysis. Philip Bryden similarly concluded
that the two stages of the s. 7 analysis were merged
by the majority of the Court of Appeal in this case
(“Blencoe v. British Columbia (Human Rights
Commission): A Case Comment” (1999), 33
U.B.C. L. Rev. 153, at p. 158):

mentale. Danset'&wodellas et en I'espce, la

Cour d’'appel a commis une erreur en confondant

les detepés de l'analyse de l'art. 7. Philip
Bryden a lui aussi conclu que la Cour d’'apada”
majariten l'espce avait confondu les deux
etapes de l'analyse de I'art. 7B{encoe v. British

Columbia (Human Rights Commission): A Case
Comment» (1999), 33J.B.C. L. Rev. 153,4 la
p. 158):

In my view, Chief Justice McEachern’s formulation
of when s. 7 applies tends to conflate the threshold ques-
tion of whether liberty or personal security have been
denied with the ultimate question of whether the process
in place satisfies the requirements of fundamental jus-
tice. The main reason we use threshold tests for the
applicability of constitutional protection is to focus our
attention on the situations where we believe the special
safeguards associated with constitutional protection are
needed.

TRADUCTION] A mon avis, en méisant les casuo’

lart. 7 s’applique, le juge en chef McEachern tend °
confondre la questionipaire de savoir s’'il y a eu

atteinte awadeoiiber€ oua la €curigé de la per-

sonne avec la question de savoir, en fin de compte, si la

e@uoeEtablie satisfait aux exigences de la justice
fondamentale. Si nous utilisons @esscpeliminai-

res d'applicablditla protection constitutionnelle,
c’est principalement pour nous concentrer sur les situa-

tions g “croyons-nous, les garantieespales I€esa la

protection constitutionnelle sont requises.

In discussing the nature and purpose of sh)11(
Lamer J. emphasized Mills (1986), supra, that
the need for protecting the individual in such cases
arises “from the nature of the criminal justice sys-
tem and of our society” (p. 920). He described the
criminal justice process as “adversarial and con-
flictual” and states that the very nature of the crim-
inal process will heighten the stress and anxiety
that results from a criminal charge. In contrast to
the criminal realm, the filing of a human rights
complaint implies no suspicion of wrongdoing on
the part of the state. The investigation by the Com-
mission is aimed solely at determining what took

En analysant la nature et 'objet de l'al.b)l1 94
dans I'aef Mills de 1986, @cit, le juge Lamer a

sailigE la acessit’ de protger I'individu en
pareils cas ditmnhature mme du sysime de

la justice criminelle et de no&@ss@pi 920). II

a dit que la justice criminelkedereelon une
pdocé «contradictoire et conflictuelle» et que
la nateraardu processus en neaé “criminelle
intensifie le stress et lI'angemdéant d'une

accusation criminelle. Contraireanest qui se
passe erematiiminelle, le dfdt d’'une plainte

dendlr les droits de la personne n'implique
aucunaupe refait de la part de EEtat. L'en-

place and ultimately to settle the matter in a non- etguiere par la Commission vise uniquemant °
adversarial manner. The purpose of human rightseterdiiner ce qui s’est passt, en fin de compte,
proceedings is not to punish but to eradicate disa régler 'affaire selon une predure non contra-

crimination. Tribunal orders are compensatory
rather than punitive. The investigation period in
the human rights process is not one where the
Commission “prosecutes” the respondent. The
Commission has an investigative and conciliatory
role until the time comes to make a recommenda-
tion whether to refer the complaint to the Tribunal
for hearing. These human rights proceedings are
designed to vindicate private rights and address
grievances. As stated by Dickson C.J.Canada

dictoire. L'objectif desedioes en maie de

droits de la personne est non pas de punir, mais de

mette [indiscrimination. Les ordonnances du
Tribunal sont de nature compensatoire et non puni-
tive. Lors de letedé® au processus en neaéi

de droits de la personne, la Commission ne «pour-

suit» pas la personne qui fait I'objet d'une plainte.

Elle jouelardenqeteur et de mdiateur jus-
gqu’'au monoeiityoa lieu de recommander ou

non de renvoyer la plainte au Tribunal pour qu'il
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(Human Rights Commission) v. Taylor, [1990] 3  tienne une audience. Ces pda’es en madie de

S.C.R. 892, at p. 917: droits de la personne sordusspour faire valoir
des droits pries et redresser des torts. Comme l'a
dit le juge en chef Dickson daf@anada (Commis-
sion des droits de la personne) c. Taylor, [1990] 3
R.C.S. 892a’la p. 917:

It is essential, however, to recognize that, as an instru- Il est essentiel toutefois de itrecayuiah tant

ment especially designed to prevent the spread of qu’outil exypness ‘cony pour empther la propaga-
prejudice and to foster tolerance and equality in the tion dgagps et pour favoriser la ®ilance et Ega-
community, theCanadian Human Rights Act is very dif- litt au sein de la collectigit’laLoi canadienne sur les

ferent from theCriminal Code. The aim of human rights droits de la personne differe nettement dCode crimi-
legislation, and of s. 13(1), is not to bring the full forcenel. La législation sur les droits de la personne, et en

of the state’'s power against a blameworthy individual particulier le par. 13(1), n'a pas pour objet de faire exer-

for the purpose of imposing punishment. Instead, provi- ~ cer contre une personne fautive le plein pouvoir de
sions found in human rights statutes generally operate inEtatldans le but de lui infliger un afirhent. Au con-
a less confrontational manner, allowing for a concilia- traire, les dispositions des lois sur les droits de la per-

tory settlement if possible and, where discrimination sonne tendeant, @ntEgle grérale,a éviter ce genre

exists, gearing remedial responses more towards com- d’affrontement en permettant autant que possible un

pensating the victim. eglement par voie de conciliation et, lorsqu’il y a dis-
crimination, en pVoyant des redressements destin’
davantagea ‘indemniser la victime.

In criminal proceedings, the accusation alone Dans des praures criminelles, l'accusation
may engage a security interest because of the grave apigt Seule faire intervenir un draitla €cu-
social and personal consequences to the accusece erritaison de ses graves @pgnces sociales
— including potential loss of physical liberty, sub- et personnelles sur l'aeeudont le risque dtre
jection to social stigma and ostracism from the @i libert, ainsi que la stigmatisation et I'ex-
community — which are the unavoidable conse- clusion sociales — qurenirgvitablement un
guences of an open and adversarial judicial system. emgsjudiciaire public et contradictoire. Toute-
However, this Court inTaylor, supra, at pp. 932-  fois, dans l'atTaylor, précitt, aux pp. 932 et
33, has commented directly on the diminished role 933, notre Cour a comndiesttement lealé
of stigma in the human rights context: moins important de la stigmatisation dans le con-

texte des droits de la personne:

...the present appeal concerns an infringement of..le pE€sent pourvoi concerne une atteiatd’al. 2b)

s. 2p) in the context of a human rights statute. The chill esuttant d’'une loi sur les droits de la personne. La para-
placed upon open expression in such a context will ordi- lysie de la libre expression dans un tel contexte sera nor-
narily be less severe than that occasioned where crimi- malement moins grave que s'il s’agissait d’'une loi
nal legislation is involved, for attached to a criminal engle, car toute etlaration de culpabilt” au ghal,
conviction is a significant degree of stigma and punish- s'accompagne de stigmates et de peines importants,
ment, whereas the extent of opprobrium connected with alors que I'opprobre attach ‘conclusion de discri-

the finding of discrimination is much diminished and mination est beaucoup moins grand et qu’en outre les
the aim or remedial measures is more upon compensa- mespaeatrices visent plotla compensation et la

tion and protection of the victim. As was stated in protection de la victime. Comme le dit Campa-

Canadian National Railway Co. v. Canada  gniedescheminsde fer nationaux du Canada c. Canada
(Canadian Human Rights Commission), [1987] 1 S.C.R. (Commission canadienne des droits de la personne),

1114, at p. 1134, under a human rights regime: [1987] 1 R.C.S. 4144, 1134, sous legime d’'une
loi sur les droits de la personne:
It is the (discriminatory) practice itself which is C’est I'acte discriminatoire leima que I'on veut

sought to be precluded. The purpose of the Act is not  evemif. La loi n'a pas pour objet de punir la faute,
to punish wrongdoing but to prevent discrimination. mais bien deepif la discrimination.
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The last point is an important one and it deserves to Ce dernier point est importariteetiBtfe sou-
be underscored. There is no indication that the pur- elig®n n’indique que I'objet de lai canadienne
pose of theCanadian Human Rights Act is to assign sur les droits de la personne soit d’attribuer une res-
or to punish moral blameworthiness. ponsadbifitorale ou de la punir.

| do not doubt that parties in human rights sex Je ne doute pas que les partiedes proedures 96
discrimination proceedings experience some level relativdss plaintes de discrimination sexuelle
of stress and disruption of their lives as a conse- desdur les droits de la persompeouvent un
guence of allegations of complainants. Even  certain stress et voient leur existence@enturb”
accepting that the stress and anxiety experienced raison égstiali's des plaignants. eiie en
by the respondent in this case was linked to delays  acceptant que le stress et l'angoisse ressentis par
in the proceedings, | cannot conclude that the [lietieri I'espce €taient I€s au dlai dans les
scope of his security of the person protected by s. 7 edweS, je suis incapable de conclure que la
of the Charter covers such emotional effects nor ecafig de sa personne garantie par l'art. 7 de la
that they can be equated with the kind of stigmaCharte englobe une telle incidence sur le plan
contemplated inMills (1986), supra, of an émotif ou que cette incidence est assimilable au
overlong and vexatious pending criminal trial or in  genre de stigmatisagom picns I'aet Mills de
G. (J.), supra, where the state sought to remove a  198&cif;, qui Esulte d'un proes criminel trop
child from his or her parents. If the purpose of the  long et vexatoire, ou daasGad’), precite, ai
impugned proceedings is to provide a vehicle or Etdt cherchait retirer la garde d'un enfaatses
act as an arbiter for redressing private rights, some  parents. Si leslymex contests visent four-
amount of stress and stigma attached to the pro-  nir un moyen de faire valoir des destsopayv”
ceedings must be accepted. This will also be the faire fonction d'arbitre en éaiankistress et la
case when dealing with the regulation of a busi-  stigmatisatemalices proedures sont accep-
ness, profession, or other activity. A civil suit tables juaqunh certain point. Il en vegalement
involving fraud, defamation or the tort of sexual = demg lorsqu’il s’agit deeglementer une acti-
battery will also be “stigmatizing”. The Commis-  &ittommerciale, professionnelle ou autre. Les
sion’s investigations are not public, the respondent  poursuites civiles pour fraude, diffamation ou
is asked to provide his version of events, and com-  voies de fait de nature sexueldgaentent
munication goes back and forth. While the respon-  «stigmatisantes». Le&tenqueeés par la
dent may be vilified by the press, there is no “stig- ~ Commission ne sont pas publiques, la personne qui
matizing” state pronouncement as to his “fitness” fait 'objet de la plainte esteagpalonner sa
that would carry with it serious consequences such  version des faits et I'information circule dans les
as those irG. (J.). There is thus no constitutional ~ deux sengnM’si la personne qui fait I'objet de
right or freedom against such stigma protected la plainte gigitvilipenge par la presse Btat
by the s. 7 rights to “liberty” or “security of the  ne rend, relativemanson «aptitude», aucune
person”. @cision «stigmatisante» qui aurait des esns’
guences graves comme dans l'affaBe (J.). Le
droit & la «liber&» oua la «gcurig de [[]a per-
sonne» garanti par lI'art. 7 ne comporte donc aucun
droit constitutionnela®la protection contre d'une
telle stigmatisation.

(f) Conclusion on Liberty and Security of the f) Conclusion relativa liber€ eta la €curig
Person de la personne

To summarize, the stress, stigma and anxiety En rsung&, le stress et I'angoisse que I'inéma’ 97

suffered by the respondent did not deprive him okeproues et la stigmatisation dont ile#é”victime
his right to liberty or security of the person. The  n’ont pasepattéintea’son droi@a’la liber€ oua
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framers of theCharter chose to employ the words,  l&csirie de sa personne. Lesdecteurs de la
“life, liberty and security of the person”, thus limit- Charte ont choisi d’utiliser les termes «vie, [...]
ing s. 7 rights to these three interests. While Iidbeit]...] €curié de [l]a personne», de sorte
notions of dignity and reputation underlie many  que l'art. 7 ne garantit que ces trois deoiie. M~
Charter rights, they are not stand-alone rights that  si des notions de edighitle eputation sous-
trigger s. 7 in and of themselves. Freedom from the  tendent maints droits garanti€igatdace ne
type of anxiety, stress and stigma suffered by the  sont pas des droits distinaslepuittEnt en soi
respondent in this case should not be elevated to  I'application de l'art. 7. La protection contre le
the stature of a constitutionally protected s. 7 right.  genre d’'angoisse et de stress que lk&intim”
éproues et contre le genre de stigmatisation dont
il a ét victime en I'espCe ne devrait pastre€le-
vée au rang de droit constitutionnel garanti par
lart. 7.
98 My conclusion that the respondent is unable to Ma conclusion que l'intira’'ne peut pas franchir
cross the first threshold of the sCHarter analysis  la premgire €tape peliminaire de Il'analyse de
in the circumstances of this case should not be [l'art. 7 déhdate dans les circonstances de la
construed as a holding that state-caused delays inesepté affaire ne doit paré interpetee comme
human rights proceedings can never trigger an  signifiant queelass dmputablesa TEtat dans
individual's s. 7 rights. It may well be that s. 7 des prhaes en matie de droits de la personne
rights can be engaged by a human rights process in  ne peuvent jamais faire intervenir les droits que
a particular case. | leave open the possibility that in ~ I'art. 7 gaeantie personne. Il peut bien arriver,
other circumstances, delays in the human rights  dans certains cas, qu’un processusrerdenati’
process may violate s. 7 of ti@harter. droits de la personne fasse intervenir les droits
garantis par l'art. 7. Je etarte pas la possibéit”
gue, dans d’autres circonstances, lelsid dans le
processus en mate de droits de la personne vio-
lent l'art. 7 de laCharte.

99 Because of my conclusion that there was no Etant done” que jai conclu, dans un premier

deprivation of the respondent’s right to liberty or  temps, qu'il n'y a eu aucune atteinte au droit de
security of the person, | need not proceed to the I'ieind liber€ oua la €curigé de sa personne,
second stage of the analysis to determine whether  je n'a pésider, dans un delediie temps, si

the alleged deprivation was in accordance with the  I'atteinég)@€ €tait conforme aux principes de
principles of fundamental justice. However, for the  justice fondamentale. Toutefois, pour les motifs
reasons that immediately follow in the administra-  ergasin€diatement as la partie relative au

tive law section, | express the view that the delay,  droit administratif, j'estime que, dans les circons-
in the circumstances of this case, would not have  tances dedanpeaffaire, leadai écouE n'au-
violated the principles of fundamental justice. rait pasevie principes de justice fondamentale.

C. Was the Respondent Entitled to a Remedy Pur-  C. L’intimé avait-il droit & une réparation fondée
suant to Administrative Law Principles? sur les principes du droit administratif?

100 While | have concluded that the respondent is Bien que jaie conclu que lintim'n’a droita
not entitled to a remedy under t@barter, | must  aucuneeparation fondé sur leCharte, il me reste
still address the issue of whether the respondent & déterminer s’il a droiti'une eparation fondé sur
entitled to a remedy under principles of adminis-  les principes du droit administratif. La question a
trative law. This issue was pleaded before Lowry Jett @Ebattue devant le juge Lowry de la Cour
of the British Columbia Supreme Court. Counsel eupm” de la Colombie-BritanniqueA l'au-
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were advised by us during the hearing that, not-  dience, nous avonserfsmvocats que, bien
withstanding that pleadings were not made before  que les plaidoiries devant notre Cour n’aient pas
this Court on administrative laper se, we were  poe sur le droit administratif eme, noustions
nevertheless prepared to deal with this issue. Theeanmoins disp&s a examiner cette question. Il
guestion to be addressed in this section is whether  nous éaided” dans la psente partie, si le

the delay in this case could amount to a denial ofelaid&coul en I'espce peut constituer uredi de

natural justice even where the respondent’s ability  justice naturetaensi la capa&tde I'intimé

to have a fair hearing has not been compromised.  d’obtenir une audmguitable n'a pastt com-

promise.

(a) Prejudice to the Fairness of the Hearing a) Atteintedquig de I'audience

In my view, there are appropriate remedies Selon moi, le droit administratif offre despa- 101

available in the administrative law context to deal  rations ap@erén ce qui concerne |elal”
with state-caused delay in human rights proceed- imputabletat dans des predures en matre
ings. However, delay, without more, will not war-  de droits de la personne. Cependaalailael”
rant a stay of proceedings as an abuse of process at  justifiea pas,séul, un aef des proedures
common law. Staying proceedings for the mere = comme I'abus dedaun@cen common law. Met-
passage of time would be tantamount to imposing  tre fin auxegue$ simplement en raison du
a judicially created limitation period (sel:v. L.  délai écouE reviendraita’ imposer une prescription
(W.K.), [1991] 1 S.C.R. 1091, at p. 110%thar v.  d'origine judiciaire (voir:R. c. L. (W.K.), [1991] 1
Canada (Minister of Employment and Immigra- R.C.S. 1091,a’la p. 1100;Akthar c. Canada
tion), [1991] 3 F.C. 32 (C.A)). In the administra- (Ministre de I’'Emploi et de I’lmmigration), [1991]
tive law context, there must be proof of significant 3 C.F. 32 (C.A.). En droit administratif, il faut
prejudice which results from an unacceptable  prouver quélei diacceptable a causin pegju-
delay. dice important.

There is no doubt that the principles of natural Il n'y a aucun doute que les principes de justi&Q2
justice and the duty of fairness are part of every  naturelle et I'obligation éaqgitablement s'ap-
administrative proceeding. Where delay impairs a  pliqueributes les pradures administratives.
party’s ability to answer the complaint against him  Lorsqu’etaidcompromet la capaeitd’'une par-
or her, because, for example, memories have tieegendrea’ la plainte poeé contre elle,
faded, essential witnesses have died or are unavail-  notamment parce que ses souvenirs se sont
able, or evidence has been lost, then administrative estpnuarce que degmntoins essentiels sont
delay may be invoked to impugn the validity of the ea#tEs ou ne sont pas disponibles ou parce que
administrative proceedings and provide a remedy dalésients de preuve omtté” perdus, le elai
(D. J. M. Brown and J. M. Evandudicial Review dans les praamures administratives peuttré
of Administrative Action in Canada (loose-leaf), at  invogqei’pour contester la valigitde ces prae’

p. 9-67; W. Wade and C. ForsytAdministrative  dures et pour justifiereparation (D. J. M. Brown

Law (7th ed. 1994), at pp. 435-36). It is thus et J. M. Evamdicial Review of Administrative
accepted that the principles of natural justice and\ction in Canada (feuilles mobiles)a’la p. 9-67;

the duty of fairness include the right to a fair hear-  W. Wade et C. Fofgitinistrative Law (7€ éd.

ing and that undue delay in the processing of an  1994), aux pp. 435 et 436). |l est donc reconnu que
administrative proceeding that impairs the fairness  les principes de justice naturelle et I'obligation
of the hearing can be remedied (see, for example,  d&giitablement comprennent le draituhe

J. M. Evans, H. N. Janisch and D. J. Mullan, audiepsétable et qu'il est possible de redner
Administrative Law: Cases, Text, and Materials au dlai injustifié dans des predures administra-

(4th ed. 1995), at p. 256; Wade and Forsstihbra,  tives qui compromettent dtjuie de l'audience

at pp. 435-36Nisbett, supra, at p. 756 Canadian  (voir, par exemple, J. M. Evans, H. N. Janisch et
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Airlines, supra; Ford Motor Co. of Canada v.  D. J. Mullan,Administrative Law: Cases, Text, and

Ontario (Human Rights Commission) (1995), 24 Materials (4¢ éd. 1995),a la p. 256; Wade et

C.H.R.R. D/464 (Ont. Div. Ct.¥reedman v. Col-  Forsyth,op. cit., aux pp. 435 et 436\lisbett, pré-

lege of Physicians & Surgeons (New Brunswick)  cité, a la p. 756;Lignes aériennes Canadien, pré-

(1996), 41 Admin. L.R. (2d) 196 (N.B.Q.B.)). ejt'Ford Motor Co. of Canada c. Ontario
(Human Rights Commission) (1995), 24 C.H.R.R.
D/464 (C. div. Ont.)fFreedman c. College of Phy-
sicians & Surgeons (New Brunswick) (1996), 41
Admin. L.R. (2d) 196 (B.R.N.-B.)).

The respondent argued before the British L'intime a fait valoir, devant la Cour sgpne
Columbia Supreme Court that the delay in the de la Colombie-Britannique, quealetcbul
administrative process caused him prejudice that  dansrtailément du processus administratif lui
amounted to a denial of natural justice in that he  avaitecaunspgjudice €quivalanta’ un d&ni de
could no longer receive a fair hearing. He alleged  justice naturelle du fait euéitrplus en mesure
that two witnesses had died and that the memories  d'obtenir une audmritable. Il a a#gle que
of many witnesses might be impaired by the pas- demoirisetaient @ddés et que les souvenirs
sage of time. Lowry J. referred to these claims as  de bieredesns avaient pu s’estomper avec le
“vague assertions that fall far short of establishing  temps. Le juge Lowry a euaifiaktgations de
an inability to prove facts necessary to respond toTRAUCTION] «vagues assertionsatdblissant pas
the complaints” (para. 10). Lowry J. concluded [lincapad€g prouver des faitseoéssaires pour
that the respondent’s opportunity to make full epohdre aux plaintes» (par. 10). Il a conclu que la
answer and defence had not been compromised possitditTintimé de pesenter une afénse
and thereby refused to terminate the proceedings. pleine eteentavait pagt compromise et il a

donc refus”de mettre fin aux predures.

The respondent also argued before Lowry J. that L'intim’e a aussi fait valoir devant le juge Lowry
he was not provided with a copy of Ms. Schell's  gu’il avaitatfendre deux mois avant d’obtenir
timeliness submissions for a two-month period and  copie des observation®edgcivdll concernant
that he had not received proper disclosure. Lowry le respectlduimhparti et que la divulgation qui
J. did not consider the respondent prejudiced in  lui astditfaite nBtait pas suffisante. Le juge
this regard. With respect to the alleged failure to  Lowry n'a pas cemsiglie I'intimg avait subi un
disclose information to the respondent, this is not, ejyglicea cetegard. En ce qui concerne I'omis-
in my opinion, a case in which the unfairness is so  sioggadE de divulguer des renseignemeats °
obvious that there would be a denial of natural jus- I'ietinh’'ne s’'agit pasa mon sens, d’'un casio”
tice, or in which there was an abuse of process [linggest si manifeste qu'il y auraiedi de jus-
such that it would be inappropriate to put the tice naturelle ni d'uniwcdsyca eu abus de pro-
respondent through hearings before the Tribunal. leducé tel qu'il serait inapprogride contraindre
would therefore adopt the finding of Lowry J. that  l'inEm” se pesentera’ une audience devant le
the delay in this case is not such that it would nec-  Tribunal. Je suis donc d'avis de sauactiwa-
essarily result in a hearing that lacks the essential  clusion du juge Lowry qudailecd I'espce
elements of fairness. The respondent’s right to a  n'est passsairement de natuaeentrafier la
fair hearing has not been jeopardized. Proof of tenue d'une audiesmeurdie deseléments
prejudice has not been demonstrated to be of suffi-  requis ggm€duitable. Le droit de l'intima
cient magnitude to impact on the fairness of the  une audeqaiéable n'a pagt compromis. Il
hearing. This is a finding of fact made by the trial n’a ptEsétabli que le mjudice subi est assez
judge that has not, in my opinion, been success- important pour adigguie de l'audience. Il
fully attacked on appeal. The question which must  s’agitd’line conclusion de fait du juge de pre-
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be addressed is therefore whether the delay in this erenistance qui n'a pat’ contesté avec suc-

case could amount to a denial of natural justice ores en appel. La question qui deir€ examieé

an abuse of process even where the respondent has  est donc de savoalasiéeodE en I'espte

not been prejudiced in an evidentiary sense. pourrait constitueenirdd ‘justice naturelle ou
un abus de predlure neine si I'intimé n'a subi
aucun pejudice sur le plan de la preuve.

(b) Other Forms of Prejudice b) Autres formes dejymtice

It is trite law that there is a general duty of fair- |l est bienetabli en droit que les instancescd” 105
ness resting on all public decision-makers sionnelles publiques ont toutes I'obligatén g”
(Martineau v. Matsqui Institution Disciplinary  rale d’agiréquitablementNlartineau c. Comité de
Board, [1980] 1 S.C.R. 602, at p. 628). The humandiscipline de I'Institution de Matsqui, [1980] 1
rights processes at issue in this case must have R.C.S BOR, 628). Les predures en maiie
been conducted in a manner that is entirely consis-  de droits de la personne, dont il est question en
tent with the principles of natural justice and pro-  le&sp, doivent €fre drouBes d’'une maere
cedural fairness. Perhaps the best illustration of the atdait conforme aux principes de justice natu-
traditional meaning of this duty of fairness in relle etqlii® pro&durale. Les propos suivants

administrative law can be discerned from the fol- du juge Dickson dan®t|&taftineau, a la
lowing words of Dickson J. inMartineau, at p. 631, illustrent pewtfe le mieux le sens tradi-
p. 631: tionnel de I'obligation d’'agireduitablement en

droit administratif:

In the final analysis, the simple question to be En conclusion, la simple quastamuelle il faut
answered is this: Did the tribunal on the facts of the par-epomdre est celle-ci: compte tenu des faits de ce cas
ticular case act fairly toward the person claiming to be particulier, le tribunal a-teélgagablement T'égard
aggrieved? It seems to me that this is the underlying de la personne getesa @E€e? Il me semble que
qguestion which the courts have sought to answer in all c'est la question sous-@dagtelle les cours ont
the cases dealing with natural justice and with fairness. e @at€pondre dans toutes les affaires concernant la

justice naturelle et équit.

Throughout the authorities in this area, terms Dans la jurisprudence qui existe en la ) 106
such as “natural justice”, “procedural fairness”,  on trouve des expressions comme «justice natu-
“abuse of process”, and “abuse of discretion” are  rellegui€ pro&durale», «abus de pexire»
employed. InMartineau, at p. 629, Dickson J. et «abus de pouvoir disenhaire». Dans I'aet”
(writing for three judges, while all nine concurred Martineau, a la p. 629, le juge Dickson (s’expri-
in the result), stated that “the drawing of a distinc- mant au nom de trois juges, alors que les neuf
tion between a duty to act fairly, and a duty to act  juges souscrivaient toesudtat) a dit que «tra-
in accordance with the rules of natural justice, cer une distinction entre une obligation d'agir
yields an unwieldy conceptual framework”. With equitablement et celle d’agir selon lesgles de
regard to these terms, | would adopt the following  justice naturelle coaduit cadre conceptuel de
words of Sherstobitoff J.A. of the Saskatchewan  maniement difficile». En ce qui concerne ces
Court of Appeal inMisra v. College of Physicians  expressions, je suis d’avis de souscrire aux propos
& Surgeons of Saskatchewan (1988), 52 D.L.R.  suivants du juge Sherstobitoff de la Cour d’appel
(4th) 477, at p. 490: de la Saskatchewan, didissa c. College of Phy-

sicians & Surgeons of Saskatchewan (1988), 52
D.L.R. (4th) 477a’la p. 490:

There are two common denominators in each of theTRAUCTION] Il existe deux déhominateurs commures
terms. The first is the impossibility of precise definition chacune des expressions. Le premier est I'impossibilit”
because of their breadth and the wide array of circum- deefesrdivec exactitude en raison de leur perét
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stances which may bring them into play. The other is the de la vaste gamme de circonstances susceptibles de les
concept of “fairness” or “fair play”. They clearly over- mettre en jeu. Le dgoeiest le chevauchement mani-
lap. Unreasonable delay is a possible basis upon which feste des notemsigb«ét de «franc-jeu». Ureldi
to raise any of them. alaisonnable pourrait justifier d'invoquer l'une ou
l'autre.

The respondent contends that the delay in the L'intime soutient que ledai dans les prec’
human rights proceedings constitutes a breach of  dures egrendi droits de la personne constitue
procedural fairness amounting to a denial of natu-  une atteififequie pro&durale quiequivauta
ral justice and resulting in an abuse of process. The ennd¥ justice naturelle et qui entr@’un abus
guestion is whether one can look to the psycholog-  deedwe’ Il s’'agit de savoir si, aux fins de
ical and sociological harm caused by the delay etedhiner s'il y a eu ehii de justice naturelle, on
rather than merely to the procedural or legal effect,  peut tenir compteegldipe” psychologique et
namely, whether the ability to make full answer  sociologiqueecpasle élai et non seulement de
and defence has been compromised, to determine  l'incidencedpraté ou juridique, c'est-dire
whether there has been a denial of natural justice.  de la question de savoir si la dapp€e#ténter
This issue is a difficult one and there is no clear uefertse pleine et emstié aett compromise.
authority in this area. Cette question est difficile et il 'y a aucune juris-

prudence claire en la matg.

In cases where th€harter was held not to Dans les affairestoils ont jugg que laCharte ne
apply, most courts and tribunals did not go further  s’appliquait pas, la plupart des tribunaux judi-
to decide whether the stress and stigma resulting  ciaires et des tribunaux administratifs ne sont pas
from an unacceptable delay were so significant as esallsqua dterminer si le stress et la stigmati-
to amount to an abuse of process. On the other sateouliint d’'un dlai inacceptablestaient
hand, where courts did go further, they most often  importants au point de constituer un abus-de proc’
adopted a narrow approach to the principles of nat-  dure. Par contre, les tribunaux judiciaires qui l'ont
ural justice. For example, iNisbett, supra, the fait ont le plus souvent integté’de marete res-
Manitoba Court of Appeal concluded that delay trictive les principes de justice naturelle. Par
may amount to an abuse of process that the law  exemple, daesNigbett, précité, la Cour d’'ap-
will remedy only where “on the record there has  pel du Manitoba a conclu geliedut consti-
been demonstrated evidence of prejudice of suffi-  tuer un abus dsdprecuquel la loi ne rexdie
cient magnitude to impact on the fairness of the  queTBADUCTION] «d'aprés le dossier, il @&
hearing” (p. 757). IrCanadian Airlines, supra, the  établi que le mjudice subi est assez important
Federal Court of Appeal followedlisbett, con-  pour nuirea T'équig de l'audience» (p. 757). Dans
cluding that the prejudice must be such “as td.ignes aériennes Canadien, précité, la Cour d’ap-
deprive a party of his right to a full and complete  zEfale a suivi I'aret Nisbett et a conclu que
defence” (p. 641). In the case at bar, Lowry J. for  kuyglice doitetre tel «qu'il prive une partie de
the British Columbia Supreme Court, found that  son drainé @fense pleine et eetie» (p. 641).
unless there was prejudice to hearing fairness, the  S’exprimant ereckesi nom de la Cour
type of personal hardship and psychological eop™ de la Colombie-Britannique, le juge
prejudice suffered by Mr. Blencoe could not give Lowry a conclu queoins qu’une atteinte ne
rise to a breach of natural justice (at para. 31): soiepat’equig de I'audience, les difficids
personnelles que M. Blencoeproues et le @~
judice psychologique gu’il a subi etaient pas de
nature a donner naissance un dani de justice
naturelle (au par. 31):
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...it cannot be said that the personal hardshipTRAGUCTION]. .. on ne peut pas dire que les diffi@dt”
Mr. Blencoe has suffered, albeit protracted by the time personnelles que M. Blapoendes, neine si elles
the administrative process has taken, gives rise to any se sont pedancguse de la longueur du processus
Charter considerations. To my mind, it then becomes administratif, font intervenir des eratisids fondées
difficult to see how it can nonetheless be said to be a dOhdete. 1l est alors difficile,a mon sens, de voir
prejudice giving rise to a denial of natural justice. If it comment on pEArimoins dire qu’elles constituent un
were, there would have been no need forKbdellas préjudice qui donne naissanaaun @i de justice natu-
court to resort to section 7 of ti@harter. And, having relle. Si €fait le cas, la cour, dans I'affaikodellas,
rejected the applicability of section 7, thesbett court n'aurait pas eu besoin de recoarltait. 7 de laCharte.
would have been bound to consider whether the per- Ets aguoirecart la possibilig” d’appliquer l'art. 7,
sonal hardship in that case constituted a prejudice that la courNdket, auraitete tenue d’examiner si les

supported the prerogative relief sought. diffiesltpersonnelles dans cette affaire constituaient
un pijudice justifiant la dfivrance du bref de proga-
tive demand:
However, courts and tribunals have also referred Cependant, les tribunaux judiciaires et les trib&29

to other types of prejudice than trial fairness, hold-  naux administratifs ont aussi mentiauitres
ing that, where a commission or tribunal has types dpgice que l'atteinte 'equi€ du pro-
abused its process to the detriment of an individ-es ef ont statique, dans le casiaine commis-
ual, a court has the discretion to grant a remedy.  sion ou un tribunal administratif abuse de-sa proc”
For example, irgefani v. College of Dental Sur-  dure au dfriment d'une personne, un tribunal
geons (British Columbia) (1996), 44 Admin. L.R.  judiciaire a le pouvoir distibnnaire d’accorder
(2d) 122 (B.C.S.C.), a variety of effects on the  un redressement. Par exemp@&efdmns. Col-
petitioner were examined, including a cloud overlege of Dental Surgeons (British Columbia)
his professional reputation resulting from a delay  (1996), 44 Admin. L.R. (2d) 122 (C.S.C.-B.),
of two years and three months between the receipt  divaperctissions sur le regpaht oneté exa-
of the complaint and the inspection, and an addi- esBn¥y compris I'atteinta Sa €putation profes-
tional six- or seven-month delay which followed.  sionnelle ggultait du dlai de deux ans et trois
However, the delay in that case had also resulted ewoigE entre le djdt de la plainte et leabut
in an inability for the petitioner to have a fair  de l'inspection, et dlaidSupptmentaire de six
hearing. ou sept mois qui a suivi. Toutefois, édadécoub
dans cette affaire avaggalement eu pour effet
d’empécher le regerant d'obtenir une audience
équitable.

We have also been referred to the cadgrofn On nous a aussi mentioaé dscisionBrown ¢, 110
v. Assn. of Professional Engineers and Geoscien-  Assn. of Professional Engineers and Geoscientists
tists of British Columbia, [1994] B.C.J. No. 2037 of British Columbia, [1994] B.C.J. No. 2037 (QL),
(QL), where the British Columbia Supreme Court u la Cour sumfne de la Colombie-Britannique a
referred to the petitioner’s right to a fair trial hav- ecttE qu'il y avait eu atteinta la €putation du
ing been jeopardized as well as the petitioner suf- e gi’'ea son droi’un proeséquitable. Dans
fering harm to his reputation. IBrown, it took  cette affaire, trois ansesdientecoukEs entre le
three years to serve the petitioner with notice of epdti"des plaintes et la signification d'un avis
the inquiry after receiving the complaints. The  d'esiguau regerant. Le @lai écoul n'était
delays were in no part caused by the petitioner. aucunement impatableernier.

In Misra, supra, a college disciplinary board  DansMisra, précité, le comi¢ de discipline d’'un 111
elected to await the completion of criminal pro- ordre avedid d’attendre la fin des predures
ceedings against Misra, while suspending him  criminelles emgacpntre M. Misra et, dans I'in-
from the practice of medicine in the interim five-  tervalle, de Iui retirer son permis d’exercer la
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year period. After five years, the criminal proceed- edecine. Les predures criminelles orté aban-
ings were abandoned and the board council €esrdu bout de cing ans et le cenatacid®
decided to hold a hearing. Sherstobitoff J.A. held  de tenir une audience. Le juge Sherstobitoff a con-

for the court that (at p. 490): clu ce qui suit, au nom de la @la p. 490):

The concept of natural justice or procedural fairness TRAQUCTION] La notion de justice naturelle ou
as outlined by Dickson J. iMartineau is broad enough dfuig pro&durale dont le juge Dickson fatat dans
to encompass principles which, in other contexts, have et'®taftineau est assez large pour faire obstaciee
been termed abuse of discretion or abuse of process que l'on aequddifis d’autres contextes, d’abus de
because of delay and related matters. A court, in exer- pouvoirtitiseraire ou d'abus de predire caus’
cising its supervisory function over an administrative par elaidt d’autregléments connexes. En ezan;
tribunal is entitled to prohibit abuse of that tribunal’s sole de surveillance d’un tribunal administratif, une
process in cases of unfairness or oppression caused or cour de justice peut interdire que I'on abuse-de la proc”
contributed to by delay resulting in a denial of natural dure de ce tribunal dans les itag @ iniquigé ou
justice. oppression imputable en to®lidl en parti@ un dlai

qui entrafhe un @&hi de justice naturelle.

The Court of Appeal found that Misra’s ability La Cour d'appel a conclu que la capacié
to defend himself would likely be impaired and M. Misra de sferndre serait vraisemblablement
that he had already been punished by virtue of the  compromise et que sa suspension de cing ans avait
five-year suspension (at pp. 492-93). It is clear, ejadu pour effet de le punir (aux pp. 492 et 493).
however, that irMisra the court felt that it is only =~ Cependant, il est clair que, dans I'affdisea, la
in exceptional cases that delay will amount to  Cour d'appel @ qugun dlai ne constitue une
unfairness. Moreover, iNlisra, an essential part of  inigeitque dans des cas exceptionnels. De plus,
the prejudice suffered was the result of the lengthy  dans cette affaiéroant essentiel du gjci-
suspension. Finally, the court also concluded that  dice sgoiutkit de la d@é prolonge de la sus-
there was prejudice to Misra’s right to a fair hear-  pension. Enfin, la cour a aussi conclu gla le d”
ing due to the passage of a five-year period. de cing ans avait pteinte au droit de

M. Misra a la tenue d’'une audieneguitable.

In RatZaff v. British Columbia (Medical Ser- Dans I'argt RatZaff c. British Columbia (Medi-
vices Commission) (1996), 17 B.C.L.R. (3d) 336, cal Services Commission) (1996), 17 B.C.L.R. (3d)
Hollinrake J.A. for the British Columbia Court of 336, le juge Hollinrake de la Cour d’appel de la
Appeal agreed with the appellant that, “where the ~ Colombie-Britannique a convenu avec l'appelant
delay is so egregious that it amounts to an abuse of TgueUycTION] «lorsque le dlai estenorme au
power or can be said to be oppressive, the fact that  point de constituer un abus de pouvoir ou de pou-
the hearing itself will be a fair one is of little or no  veir€ qualifé d'oppressif, le fait que I'audience
consequence” (para. 19). At issueRatZaff was a  elle-aime seraequitable importe peu ou pas du
lengthy delay in processing disciplinary charges  tout» (par. 19). Dans cette affaire, urellming d”
against a physician that had affected how the phy-  dans le traitement des accusations d’infraction dis-
sician arranged his finances. In not restricting  ciplinairegesrttontre un edecin avait eu une
abuse of process to procedural unfairness, incidence sur la planificationdieatieice der-
Hollinrake J.A. stated, at paras. 22-23: nier. En s’abstenant de limiter I'abus edyrec’
a liniquite pro&durale, le juge Hollinrake a
affirmé ceci, aux par. 22 et 23:

Abuse of power is a broader notion, akin to oppression.TRADUCTION] La notion d’abus de pouvoir est large et
It encompasses procedural unfairness, conduct s’appadidppression. Elle englobe l'inigeitpro-
equivalent to breach of contract or of representation, edudle, la conduitequivalant’la rupture d’un contrat
and, in my view, unjust delay. | should add that not all aauné fausseetlaration eta' mon avis, le elai injus-
lengthy delays are unjust; regard must be had to the e. #fdjouterais que tous lesldis ne sont pas injusti-
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causes of delay, and to resulting reasonable changes oés; ilfifaut tenir compte des causes @ladainsi que
position. des changements raisonnables de situation qui en ont
résulg.

Where a party in the position of the appellant relies Lorsqu’une partie qui se trouve dans la situation de
on delay as amounting to an abuse of power it is incum- I'appelant soutient glainatistitue un abus de pou-
bent on that party to demonstrate a resulting change of voir, il lui incombe de prouver qu'ilesal& uh
position. In my opinion, the very fact that the appellant changement de situation. Selon moi, lenfaitqoeé

continued with his practice as he did and throughout the l'appelant a @mtiexércer sa profession pendant
whole period of time in issue is sufficient to establish touteekiodé en cause suffit poatablir un tel chan-
such a change of position. gement de situation.

Ratzaff differs from the case at bar in that the L’arrét Ratdaff differe de la @éente affaire dul14

physician carried on his practice thinking that his  fait que Edenin avait contirei’d’exercer sa
problems were behind him. He had even retired  profession en pensant que semgwetaient
thinking that his billing disputes were over. More- egEs. Il avait nefne pris sa retraite en croyant que
over, the chambers judge found that the physician  ses litiges esrendt’ facturatioretaient ter-
had literally requested that action be taken but that emif&nh outre, le juge en chambre a conclu que
it was three years before the Commission even delauin avait expressient demaral’que des
communicated with him (para. 11). In all, it had  mesures soient prises, mais que tremss ann’
been seven years before the physician had receivecetaiesitecouEes avant erme que la commission
a hearing notice. communique avec lui (au par. 11). En tout, sept
anrées sttaient ecouBes avant que le edécin
recoive un avis d’audience.
| would be prepared to recognize that unaccept- Je serais dispesi reconndfe qu’un dlai inac- 115
able delay may amount to an abuse of process in  ceptable peut constituer un abusddeepdac’s
certain circumstances even where the fairness of  certaines circonstaanes,lonsque 8guie de
the hearing has not been compromised. Where l'audience n&tépasmpromise. Dans le cas 0°
inordinate delay has directly caused significant alaidéxcessif a cassdirectement un pjudice
psychological harm to a person, or attached a  psychologique impoatanine” personne ou
stigma to a person’s reputation, such that the  eataeh€putation au point deedonsi@rer le
human rights system would be brought into disre-egime de protection des droits de la personne, le
pute, such prejudice may be sufficient to constitute ejugiice subi pewtfe suffisant pour constituer un
an abuse of process. The doctrine of abuse of pro-  abus dedprecl’abus de predure ne s’en-
cess is not limited to acts giving rise to an unfair  tend pas que d'un acte qui donne lire °
hearing; there may be cases of abuse of process for  audiepgtable et il peut englober d’autres
other than evidentiary reasons brought about by cas que cdliddlai cause des difficids sur le
delay. It must however be emphasized that few plan de la preuve. Il faut toutefois souligner que
lengthy delays will meet this threshold. | caution rares sont les laglgs djui satisfona ce criere
that in cases where there is no prejudice to hearing elinpnaire. Ainsi, pour constituer un abus de pro-
fairness, the delay must be clearly unacceptableedur® dans les casidl n'y a aucune atteinta °
and have directly caused a significant prejudice to equi€ de l'audience, lealai doitétre manifeste-
amount to an abuse of process. It must be a delay = ment inacceptable et avoir directereenh caus’
that would, in the circumstances of the case, bring ejudi¢e important. Il doit s’agir d'uneéi qui,
the human rights system into disrepute. The diffi-  dans les circonstances de 'afaorsidrerait
cult question before us is in deciding what is an elgime de protection des droits de la personne.
“unacceptable delay” that amounts to an abuse of  La question difficile dont nous sommes saisis est
process. de savoir quel &ldi inacceptable» constitue un
abus de praadure.
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(c) Abuse of Process — Principles c) Abus de pthwe — Principes

116 The respondent’s case is that there has been anlL’intim’e soutient que, vu gu'il @& tellement

unacceptable delay in the administrative proceses pPar le dlai inacceptable dans le processus
which has caused him to be prejudiced by the administratif et par la stigmatisation qui en a
stigma attached to the two Complaints to an extentecodE par suite des deux plaintes ped contre

that justifies the process being terminated now. Ilui, dladés proedures est maintenant jusgifi’
Abuse of process is a common law principle L'abus de quloE est une notion de common
invoked principally to stay proceedings where to  law qui est insequrincipalement pour mettre
allow them to continue would be oppressive. As  dirdés proedures lorsqu’il serait oppressif de
stated by Brown and Evarspra, at pp. 9-71 and  permettre leur continuation. Comme l'ont adfirm”
9-72: Brown et Evansp. cit., aux pp. 9-71 et 9-72:

The stringency of the requirements for showing that TRAPUCTION] La rigueur de I'exigence deediontrer
delay constitutes a breach of fairness would seem to be quelde abhstitue un manquemeat I'obligation
due, at least in part, to the drastic nature of the only déagiitablement semblerait attribuable, du moins en
appropriate remedy. Unlike other instances of proce- partia,nature radicale du seul redressement appro-
dural unfairness where it is open to a court to remit the e. @dhtrairemera d’autres cas d'iniqutpro&durale
matter for redetermination in a procedurally fair man- u latour peut renvoyer I'affaire pour qu’elle soit tran-
ner, the remedy for undue delay will usually be to pre- eeehhouveau d’'une magriequitable sur le plan de la
vent the tribunal from exercising its legislative author- pchoe, le redressemenepti en cas deadhi injusti-
ity, either by prohibiting it from proceeding with the efEonsiste gréralementa’emgcher le tribunal admi-
hearing, or by guashing the resulting decision. [Empha- nistratif d’exercer le pouvoir gu’il tient de la loi, soit en
sis added.] lui interdisant de tenir I'audience, soit en annulant la

décision rendue Tissue de celle-ci. [Je souligne.]

117 In the context of a breach of s. hl(of the Dans le contexte d’'une violation de I'al.lde

Charter, a stay has been found to constitute the Clarte, I'arrét des proedures aee consi@ré
only possible remedyR( v. Askov, [1990] 2 S.C.R. commetant la seule eparation possibleR{ c.
1199). The respondent asked for the same remedyskov, [1990] 2 R.C.S. 1199). L'intima demana”
in his administrative law proceedings before lame Eparation dans le cadre de ses edutcés
Lowry J. There is, however, no support for the en enatide droit administratif devant le juge
notion that a stay is the only remedy available in ~ Lowry. Cependant, rien ne justiie djic€ I'ar-
administrative law proceedings. A stay accordset dés proedures est la seuleparation possible
very little importance to the interest of implement-  dans desepioes en matre de droit adminis-
ing the Human Rights Code and giving effect to tratif. Lorsqu’on ordonne uneardes proedures,
the complainants’ rights to have their cases heard.  on accesdpeun d’importanca lintérét qu’il y
Other remedies are available for abuse of process.a apliquer leHuman Righs Code et a faire res-
Where a respondent asks for a stay, he or she will  pecter le droit du plaigretrg efitendu.
have to bear a heavy burden. The discussion that  D’'aepasations peuveetre accordés dans le
follows often links abuse of process and the rem-  cas d'un abus dedprecla personne faisant
edy of a stay because the stay, as | have said, isthe  I'objet d’'une plainte qui demagiddelsapro-
only applicable remedy in the context of a s.b)1( cédures doit s'acquitter d’'un lourd fardeau de
application. Nevertheless, | wish to underline that  preuve. L’analyse qui suit lie souvent abus de pro-
my inquiry here is directed only at the determina- edwe et agt des proedures parce que ce dernier
tion of the existence of an abuse of process on the  est, comme je l'ai dit, laepemidion possible
facts of this case. dans le contexte de I'application de I'd). 1k
tiens réanmoinsa’ souligner que mon examen ici
ne vise qua dterminer s’il y a eu abus de peac’
dure d’apes les faits de la psente affaire.
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In R. v. Jewitt, [1985] 2 S.C.R. 128, this Court  Dans l'arét R. c. Jewitt, [1985] 2 R.C.S. 128,118
unanimously affirmed that the doctrine of abuse of  notre Cour a canéirtinanimig la possibili¢’
process was available in criminal proceedings. In  d'appliqueredde rde I'abus de predure en
so doing, and as professed by L'Heureux-&udb~ matre criminelle. Ce faisant, et comme I'a dit le
in R v. Power, [1994] 1 S.C.R. 601, at p. 613, the  juge L'Heureux-®dansR. c. Power, [1994] 1
Court borrowed the comments of Dubin JJARn R.C.S. 601, aux pp. 613 et 614, notre Cour a repris
v. Young (1984), 40 C.R. (3d) 289 (Ont. C.A.), in  les observations du juge DubinRlansYoung
describing the abuse of process doctrine, stating  (1984), 40 C.R. (3d) 289 (C.A. Ont.pquivar d”
that a stay of proceedings should be granted where egle de I'abus de predure, en affirmant que
“compelling an accused to stand trial would violate  Bades proedures devraietie ordone’lorsque
those fundamental principles of justice which  «forcer kevenua subir son praes violerait les
underlie the community’s sense of fair play and  principes de justice fondamentaux qui sous-tendent
decency” or where the proceedings are “oppressive  le sens du franc-jeu et deefmedqu’a la
or vexatious”. The Court also adopted the Ontario et®ei'ou lorsque la precure est «oppressive
Court of Appeal’'s warning irYoung that this is a  ou vexatoire». La Couegalement fait sienne la
power which can be exercised only in the “clearest  mise en garde de la Cour d’appel de I'Ontario dans
of cases” (p. 614). This was reiterated on manyYoung, selon laquelle il s’agit d’'un pouvoir qui ne
occasions by this Court (see, for exampgte,v.  peutétre exere’que dans les «cas les plus manifes-
Potvin, [1993] 2 S.C.R. 880R. v. <ott, [1990] 3 tes» (p. 614). Notre Cour @itéré celaa’ maintes
S.C.R. 979Power, supra). reprises (voir, par exempl®&, c. Potvin, [1993] 2

R.C.S. 880;R. c. <cott, [1990] 3 R.C.S. 979;
Power, précité).

In R v. Conway, [1989] 1 S.C.R. 1659, at DansR. c. Conway, [1989] 1 R.C.S. 165% [a 119
p. 1667, L'Heureux-DubJ. explained the underly-  p. 1667, le juge L'Heureuxebatexpliqe” ainsi
ing purpose of the doctrine of abuse of process as  la fin qui sous-teegldeou’ doctrine de I'abus
follows: de proedure:

Under the doctrine of abuse of process, the unfair or Suivant la doctrine de I'abus ebupptg traite-
oppressive treatment of an appellant disentitles the ment injuste ou oppressif d'npEd@IE ministre
Crown to carry on with the prosecution of the charge. public du droit de continuer les poursuites rlatives "
The prosecution is set aside, not on the merits (see I'accusation. Les poursuites sont suspendues, non °
Jewitt, supra, at p. 148), but because it is tainted to such suite d'aoisidh sur le fond (voidewitt, précite, a la
a degree that to allow it to proceed would tarnish the p. 148), mais parce qu’ellascgopbint vigtes que
integrity of the court. The doctrine is one of the safe- leur permettre de suivre leur cours compromettrait I'in-
guards designed to ensure “that the repression of crimegrittdu tribunal. Cette doctrine est I'une des garanties
through the conviction of the guilty is done in a way destsd assurer «que lapression du crime par la
which reflects our fundamental values as a society” condamnation du coupable se fait dameqda,
(Rothman v. The Queen, [1981] 1 S.C.R. 640, at p. 689, et#’ nos valeurs fondamentales en tant questeci’
per Lamer J.) It acknowledges that courts must have theRothihan c. La Reing, [1981] 1 R.C.S. 64 la p. 689,
respect and support of the community in order that the le juge Lamer). €'estdnndfe que les tribunaux
administration of criminal justice may properly fulfil its doivent avoir le respect et le soutien de la coélectivit’
function. Consequently, where the affront to fair play pour que I'administration de la justice criminelle puisse
and decency is disproportionate to the societal interest equadément remplir sa fonction. Par cameent, lors-
in the effective prosecution of criminal cases, then the que l'atteinte au francgéa dicence est dispropor-
administration of justice is best served by staying the  &eanl'interét de la so@fé d’'assurer que les infrac-
proceedings. [Emphasis added.] tions criminelles soient efficacement poursuivies,

'administration de la justice est mieux servie par éarr”
des proedures. [Je souligne.]
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120 In order to find an abuse of process, the court Pour conclure qu'il y a eu abus de mdafe, la

must be satisfied that, “the damage to the public  cour eto Convaincue QqUETRADUCTION] «le
interest in the fairness of the administrative pro- ejymtice qui serait caes I'intérét du public dans
cess should the proceeding go ahead would exceeaqui®” du processus administratif, si les groc”
the harm to the public interest in the enforcement  dures suivaient leur coueslerxic'celui qui
of the legislation if the proceedings were halted”  seraiteausntérét du public dans I'application
(Brown and Evanssupra, at p. 9-68). According de la loi, s'ietait mis fin a ces proedures»
to L’Heureux-Dule’ J. inPower, supra, at p. 616, (Brown et Evansp. cit., a la p. 9-68). Le juge
“abuse of process” has been characterized in the  L’Heureur-Bfflole dang?ower, précit, a la
jurisprudence as a process tainted to such a degree  p. 616, ques téajrisprudence, il y a «abus
that it amounts to one of the clearest of cases. In  deegwoe» lorsque la situation estce point
my opinion, this would apply equally to abuse of  e&iju'elle constitue I'un des cas les plus mani-
process in administrative proceedings. For there to  festesion sens, cela s’appliquerait autant °
be abuse of process, the proceedings must, in the l'abus dedprecen magire administrative.
words of L'Heureux-Dub”J., be “unfair to the  Pour reprendre les termes erapl@ar le juge
point that they are contrary to the interests of jus-  L'HeureuxeDilly a abus de predure lorsque
tice” (p. 616). “Cases of this nature will be les mdafes sont «injustes au point qu’elles sont
extremely rare” Rower, supra, at p. 616). In the  contraires I'intérét de la justice» (p. 616). «Les
administrative context, there may be abuse of pro- cas de cette nature seront toutefioieneat”
cess where conduct is equally oppressive. rarBewef, précite, a la p. 616). Dans le con-
texte administratif, il peut y avoir abus de proc’
dure lorsque la conduite est tout aussi oppressive.

(d) Was the Delay Unacceptable? d) Ledad@écouk était-il inacceptable?

121 To constitute a breach of the duty of fairness, the Pour qu'il y ait manquement Tobligation

delay must have been unreasonable or inordinate  déggitablement, lealai doitétre draisonna-
(Brown and Evanssupra, at p. 9-68). There is no  ble ou excessif (Brown et Evapscit., a la
abuse of process by delpgr se. The respondent  p. 9-68). Leldi ne constitue pas en soi un abus
must demonstrate that the delay was unacceptable  dedorec’La personne ee” par des pree”
to the point of being so oppressive as to taint the  durestdditir que le dlai était inacceptable au
proceedings. While | am prepared to accept that  poettalSppressif et de vicier les pealtires en
the stress and stigma resulting from an inordinate  cause. Bien que je sois disgmsindfe que le
delay may contribute to an abuse of process, | am  stress et la stigmatissidtant” d'un dlai
not convinced that the delay in this case was “inor-  excessif peuvenhenua“abus de predure, je
dinate”. ne suis pas convaincu que tailécouk en l'es-
pécee€tait «excessif».
122 The determination of whether a delay has La question de savoir si ureldi est devenu
become inordinate depends on the nature of the excegsnd de la nature de I'affaire et de sa
case and its complexity, the facts and issues, the  comglelas faits et des questions en litige, de
purpose and nature of the proceedings, whether the  I'objet et de la nature desiesicde la ques-
respondent contributed to the delay or waived the  tion de savoir si la persopaegaisles praz’
delay, and other circumstances of the case. As pre-  dures a cerdtimehone’au @lai, et d’autres
viously mentioned, the determination of whether a  circonstances de I'affaire. Comme nous I'avons vu,
delay is inordinate is not based on the length of the  la question de savoiredaiuestlexcessif et s'il
delay alone, but on contextual factors, including  est susceptible de heurter le semigedE la
the nature of the various rights at stake in the pro-  colleetddpend non pas uniqguement de la lon-
ceedings, in the attempt to determine whether the  gueur delag dhiais de facteurs contextuels,
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community’s sense of fairness would be offended
by the delay.

With respect to the actual length of the delay in En ce qui concerne la longueur deia’en I'es- 1

dont la nature desedtff’droits en jeu dans les

proedures.

23

this case and whether it had been “unacceptable”ece gt la question de savoir si elle est «inaccepta-

Lowry J. noted that, unlike the cases to which he
had been referred, there was no extended period
without any activity in the processing of the Com-
plaints from receipt to referral, except for an inex-
plicable five-month period of inaction from April

ble», le juge Lowry a fait remarquer que, contraire-
ment aux affaires qui & onértionees, il

n'y avait pas euededg prolongé d’inactivig

dans le traitement des plaintes entrepdeiatd”

leur renvoi au Tribunal, I'exception d'une

10, 1996, when the respondent provided his sub-eriogé inexplicable de cing mois d'inactwit’

stantive response to the Complaints, to September
6, 1996, when human rights officers were assigned
to investigate the Complaints. The Commission’s
counsel provided no explanation or excuses for
this five-month gap at the oral hearing. However,
according to a letter to the complainant and the
respondent dated March 6, 1996, the Council
referred to a period of “adjustment” where investi-
gative resources were being transferred from the
Employment Standards Branch to the Council and
that from then on the Council was to conduct its
own investigations. This letter also stated that

comprise entre le 10 avril 199, latptelle
I'etimépondu aux plaintes sur le fond, et le 6
septembre 1996,adktquélle des agents des
droits de la persoreté ohargs d’engeter sur
les plaidtdsudience, I'avocat de la Commis-
sion n'a fourni aucune explication ni aucune
excuse au sujet de cet intervalle de cing mois. Tou-
tefois, dans une lettee dat’6 mars 1996 et
agFesk plaignante e T'intimé, le Conseil a
epad’une pgriode d'«ajustement» pendant
laquelle desetngs™de la division des normes
d’emploi avaddtniugs chez lui pour qu'il

some investigations would be commenced prior to enendoehavant ses propres emedes. La lettre
April 1, 1996, beginning with those complaints egisaitégalement que certaines entps @bute-

that had experienced the longest delays. The Coun-
cil stated that it appreciated the parties’ patience in
waiting to be notified as to when the investigation
would begin. Lowry J. found that, other than dur-

raient avaft deril 1996 et que la prioat”

serait arauk plaintes dont I'examen avait le
plusetatd Conseil remerciait les parties de la
patience dont elles feraient preuve en attendant

ing this five-month period, communication had ew¥& inforn€es de l'ouverture de l'engt€. Le

been ongoing between the Council, solicitors and

juge Lowry a conclu que, en dehors de cette

complainants, and the respondent had not beereriogg€ de cing mois, la communication avat# -

ignored. There had been a continuous dialogue
between the parties (at para. 39).

constante entre la Commission, les avocats et les
plaignantes, et que Entiavait pasf tenua

I"ecart. Le dialogue stait poursuivi de feqn inin-
terrompue entre les parties (au par. 39).

With respect to calculating the delay, Lowry J.
found that the only time that could be considered
for the delay was between the filing of the Com-

Au sujet du calcul duedai, le juge Lowry a con-

124

clu que seulitadp comprise entre leepst de
la plainte et la fin de l&tageh juillet, pouvait

plaint to the end of the investigation process, iretre prise en congdation. Il a dit qu’on ne pou-

July. He stated that the Tribunal could not be criti-
cized for not setting the hearing dates earlier as the
respondent did not press for earlier dates, did not
guestion the fixed dates and cancelled the pre-
hearing conference. While the respondent did at
one point inquire as to whether one of the Com-
plaints could be set for hearing without investiga-

vait reprocher au Tribunal de ne pas awbésfix”
dates d’audience plus egmetatt done’'que
I'etima’lui avait pas demaadie le faire, qu'il
n'avait pas eiteestiates fizés ni annd’la
azenfe peparatoirea’l'audience. Mine si,a
un moment egdokintimé M. Blencoe <fait
enquis de la possitditfaire inscrire auolé
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tion, this would have required a concession that
there was sufficient evidence to warrant a hearing,
a concession which Mr. Blencoe was not prepared
to make. Following Lowry J.’s reasoning, the

delay would be computed until July 1997, thus
reducing the delay from 32 months to 24 months.

I'une des plaintes sans qu’uete ergjtilieu, il
aurait fallu gu’il reconnaisse que la gteduve ~
suffisante pour justifier la tenue d’une audience, ce

gu’ietdit pas disp@sa faire. Selon le raisonne-

ment du juge Lowrygla gérait calcd’jus-
gu’en juillet 1997, de sorte qu'il passerait de 32

mois a 24 mois.

During those 24 months, the Commission also Au cours de ces 24 mois, la Commissioega-

had to deal with a challenge by the respondent as
to the lateness of the Complaints and his accusa-
tion that the Complaints were in bad faith. The
respondent refused to respond to the allegations
until this determination was made. As a result, the
process was delayed for some eight months. The
respondent was perfectly entitled to bring forward
allegations of bad faith and to question the timeli-
ness of the Complaints. However, the Commission
should not be held responsible for contributing to
this part of the delay. In this regard, Lowry J.
stated (at para. 42):

leeténsaisie d'une contestation de l'inBm’
ebondr le caraete tardif des plaintes, et de son
argument que ces plaintes ami@aurEes de
mauvaise foi. Il refus@patel aux atija-
tions jasg@’'que I'on ait statuSur ces points.
Le processus atdoratar@d” d'environ huit
mois. L'ietiavait parfaitement le droit d'al’
guer la mauvaise foi et le non-respegaidu d’
imparti pour porter plainte. Cependant, la Com-
mission ne devraitepras ténue responsable

d’avoir con&ibucette partie dueadai. Voici ce
gue le juge Lowry aalite sujet (au par. 42):

It is not suggested that Mr. Blencoe was not entitled toTRAQUCTION] On n’affirme pas que M. Blencoe n'avait

challenge the complaints, as he did at the outset, but

pas le droit de contester les plaintes comme il I'a fait au

having done so, and having been unsuccessful, it is noepart” mais jestime qu'il ne peut pas, egpravoir

in my view open to him now to claim that the events of

exare’ droit en vain, pténdre maintenant que les

the eight months elapsed contributed to an unacceptab&&nements qui sont survenus pendant les huit mois qui

delay.

se sonéc¢ouBs ont contribea I'ecoulement d'un éai

inacceptable.

Thus, while the respondent was entitled to take the

Doeoensi I'intimeé avait le droit de faire les

steps he did, the Court of Appeal wrongly consid- emdfches qu'il a faites, la Cour d'appel a eu tort

ered the delay attributable to the aforementioned
challenges in computing the delay caused by the
Commission. Clearly much of this delay resulted

de tenir comptelauattfibuable aux contesta-
tions susmezdpalr calculer leethi imputa-
Blda™ Commission. Il est clair que celal’

from the respondent’s actions, though there appeaesulté en bonne partie des actes de liatim’

to be other delays caused by the Commission. As

expressed by Lambert J.A., at para. 29, some of the

delay was attributable to the Commission, some to
the respondent, but very little of it was attributable
to either of the two complainants — Ms. Schell or
Ms. Willis.

guoique la Commission semble avoir eu par ail-
leurs sa part de respan€alilivie I'a dit le
juge Lambert, au par. 28ilétaif attribuable
en parti@ Commission et en partgel'intime,
maiseitdif ti€s peua’l'une ou l'autre des deux

plaignantes, Me Schell ou Mre Willis.

The arguments advanced by the parties before Les arguments que les parties ont aeanc’

us rely heavily on criminal judgments where delay
was considered in the context of s.l)1qr s. 7 of
the Charter. It must be kept in mind, as mentioned

devant nous s'appuient en grande partie sur des

jugements en maté criminelle a’un dlai était
exardna lumere de l'al. 1b) ou de l'art. 7 de

in paras. 93-95, that the human rights process of Chite. Comme je I'ai mentiormaux par. 9&°

receiving complaints, investigating them, deter-
mining whether they are substantial enough to

95, il faut se rappeler que le processus cansistant °
recevoir des plaintesefolsdf les droits de la
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investigate and report and then to refer the matter  persaneegéltera leur sujeta’dgterminer si
to the Tribunal for hearing is a very different pro-  elles justifient la tenue d’'uneeenguédiger un
cess from the criminal process. The British  rapportatnvoyer I'affaire au Tribunal pour
Columbia human rights process is designed to pro-  qu'il I'entende est fatediffdu processus en
tect respondents by ensuring that cases are not emmatiiminelle. Le processus en raati de
adjudicated unless there is some basis for the droits de la personne qui a cours en Colombie-
claims to go forward and unless the issue cannot  Britannique est ponr protger les personnes
be disposed of prior to adjudication. Pursuant to  qui font I'objet d'une plainte en assurant qu’une
s. 27 of theHuman Rights Code, the Commission  audience ne sera tenue que si la plainte a un mini-
may dismiss a complaint ifipter alia, it is brought  mum de fondement et que si la question ne peut
too late, the acts alleged do not contravene the epasggiée pealablement. Selon l'art. 27 du
Code, there is no reasonable basis for referring theluman Rights Code, la Commission peut notam-
complaint to a hearing, if it does not appear to be  ment rejeter une plainte si elleseat@rtardi-
in the interest of the group bringing the complaint,  vement, si les fa@guddl 'ne contreviennent pas
the complaint was filed for improper motives or if  au Code, s'il 'y a aucun motif raisonnable de la
the complaint was made in bad faith. The Commis-  renvoyer pour audience, si elle semble contraire
sion therefore performs a gatekeeping or screening  aerétisitdu groupe qui porte plainte ou encore
function, preventing those cases that are trivial or  si e gporee de mauvaise foi ou pour des
insubstantial from proceeding. There is also the  matifgehensibles. La Commission exerce donc
goal of settlement through mediation which is  une fonction de denu de tri et emgrhe ainsi
lacking in the criminal context. The human rights  les affaires frivoles ou sans fondement de suivre
process thus takes a great deal more time prior to  leur cours.eljgenient I'objectif deeglement
referring a complaint to the Tribunal for hearing. par Ediation qui est absent du contexte du droit
criminel. Le processus en mete de droits de la
personne qui @dede le renvoi de la plainte au Tri-
bunal pour qu’il tienne une audience est donc
beaucoup plus long.

The principles of natural justice also require that Les principes de justice naturelle exigent e’
both sides be given an opportunity to participate in ~ outre que les deux parties puissent examiner les
reviewing documents at various stages in the pro- documents aaredifsetapes du processus et
cess and to review the investigation report. The  prendre connaissance du rapporetelebgs’™
parties therefore have a chance to make submis-  parties ont donc la pesdibiligsenter des
sions before a referral is made to the Tribunal.  observations avant que l'affaire soiteee@oy”
These steps in the process take time. Indeed, the  Tribunaétéjess ‘allongent d’'autant le proces-
Commission was under a statutory obligation to  suseBlhit&, la Commissioetait tenue par la loi
proceed as it did. The process itself was not chal- deegesctomme elle I'a fait. Le processus
lenged in this case. True, the Commission took comme tel n'&tpaohtes en I'espce. Il est
longer than is desirable to process these Com-  vrai que la Commission a pris plus de temps que ce
plaints. | am not condoning that. Nevertheless, qui est souhaitable pour traiter les plaintes, ce qui
McEachern C.J.B.C. has exaggerated in stating n’est pas excusable selon moi. Toutefois, le juge en
that “a week at the outside would have sufficed”to  chef McEachern &@éxXagsqu’il a dit fRADUC-
investigate these Complaints (para. 51). While thaioN] «qu'il aurait suffi tout au plus d'une
case may not have been an extremely complicated = semaine» poateersyuces plaintes (par. 51).
one, these stages are necessary for the protectionemeM’il se peut que I'affaire n'ait pag ‘exte-

mement complige€é, cesetapes sont ecessaires
pour assurer la protection de la personne qui fait
I'objet d'une plainte fondé sur les droits de la per-



128

129

130

380 BLENCOE V. B.C. (HUMAN RIGHTS COMMISSION) Bastarache J. [2000] 2 S.C.R.

of the respondents in the context of the human  sonne, lorsque vient le temps d'examiner cette
rights complaints system. plainte.

The Commission seems to have handled the La Commission semble avoir traites plaintes
Complaints against Mr. Blencoe in the same man- egsrtcontre M. Blencoe de laemé margre
ner as it handles all of its human rights complaints.  qu’elle le fait pour toutes les autres plaintes fon-
The respondent argues that the Commission shoulcees dir les droits de la personne dont elle est sai-
have been sensitive to his particular needs and to  sie. Lénfeat” valoir qu’elle aurait wl”tenir
have consequently expedited his Complaints on a  compte de ses besoins particuliers etepar cons’
priority basis. However, as professed by Lowry J.,  quent, traiter en @riesitplaintes dont il faisait
there is, “little if anything in the record to suggest  I'objet. Cependant, comme I'a affiemjuge
that Mr. Blencoe raised with the Commission any =~ LowmRAPUCTION] «il n’'y a que peu ou pas
of the hardship he has suffered or that he sought toelérdénts du dossier qui indiquent que
be afforded any priority on that basis” (para. 45). M. Blencoe a ifdanCommission des diffi-
cultés qu'il éprouvait ou qu'il a demaedju’on lui
accorde la prior@”’pour ce motif» (par. 45).

In Kodellas, supra, the Saskatchewan Court of Dans Kodellas, précité, la Cour d'appel de la
Appeal held that the determination of whether the  Saskatchewan a gtatu’exercice consistaat °
delay is unreasonable is, in part, a comparative onecterminer si un elai est éraisonnable est en par-
whereby one can compare the length of delay in  tie comparatif, du fait qu’il permet de comparer la
the case at bar with the length of time normally edudu @lai dans 'affaire en cause aala qui
taken for processing in the same jurisdiction and in  est normaleraeassdire pour preder dans le
other jurisdictions in Canada. While this factor has emm’ressort ou ailleurs au Canada. Bien que ce
limited weight, | would note that in this regard, on  facteur ait une importancedinjé tiens ‘souli-
average, it takes the Canadian Human Rights Com-  gneetegard, que la Commission canadienne
mission 27 months to resolve a complaint (J.  des droits de la personne met en moyenne 27 mois
Simpson, “Human Rights Commission Mill Grinds a égler une plainte (J. Simpson, «Human Rights
Slowly”, The Globe & Mail (October 1, 1998), Commission Mill Grinds Slowly®he Globe &

p. Al8, as quoted in R. E. Hawkins, “ReputationalMail (1¢" octobre 1998), p. Al8, etdans R. E.

Review llI: Delay, Disrepute and Human Rights  Hawkins, «Reputational Review llI: Delay, Disre-

Commissions” (2000), 2%Queen’'s L.J. 599, at  pute and Human Rights Commissions» (2000), 25

p. 600). In Ontario, the average length of com-Queen'sL.J. 599,a la p. 600). En Ontario, selon le

plaints, according to tha&nnual Report 1997-1998  Rapport annuel 1997-1998 de la Commission

of the Ontario Human Rights Commission (1998), ontarienne des droits de la personne (1998),a la

at p. 24, is 19.9 months. The respondent’s counsel  p. 26, ke dumdyenne du traitement d'une

at the oral hearing quoted a report of the British  plainte est de 19,9 Ankasidience, I'avocat de

Columbia Ministry where the average time to get  [lirgimCi€ un rapport du minieté responsable

to a hearing in British Columbia is three years. en Colombie-Britannique selon lequedlaie d”
d’obtention d’'une audience dans la province est en
moyenne de trois ans.

The delay in the case at bar should be compared Le délai écouk en I'espce devraiefre compa”
to that in analogous cases. MNisbett, the sexual a’celui const@’dans des affaires analogues. Dans
harassment complaint had been outstanding for I'afféisbett, environ trois aneés <ttaient
approximately three years. lBanadian Airlines,  écouEes depuis leefidt de la plainte de haste-
there was a 50-month delay between the filing of ment sexuel. Dans [affagmes aériennes
the complaint and the appointment of an investigaCanadien, 50 mois sttaientecous entre le et
tor. In Sefani, there was a delay of two years and  de la plainte etdiggdation d’'un eniéur. Dans
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three months between the complaint and the l'aff&efani, deux ans et trois moisetdient
inspection and an additional six- or seven-monttecouBs entre le gt de la plainte et leedbut de
delay which followed. InBrown, a three-year [Iinspectiom quoi s&taient ajowds six ou sept
period had elapsed prior to serving the petitioner  mois sopmitaires. Dans I'affairBrown, trois
with notice of the inquiry. IrMisra, there was a  am®s sttaientecouBes avant qu’'un avis d’en-
five-year delay during which time Misra was sus- etgu’soit signi#® au reqafant. Dans I'affaire
pended from the practice of medicine. Finally, inMisra, un dlai de cinq ans stait écouk, pendant
Ratzaff, it had been seven years before the physi-  lequel M. Misegits’vu retirer son permis
cian received a hearing notice. d’exercer laedetine. Enfin, dans [laffaire
Ratzaff, sept ans staientecoubs avant que le
médecin reopive un avis d'audience.
A review of the facts in this case demonstrates L'examen des faits en I'espe @&montre que, 131
that, unlike the aforementioned cases where there  contrairement aux affaires susgenaihg a
was complete inactivity for extremely lengthy  eu desqiles d'inactivie’ compéte extemement
periods, the communication between the parties in  longues, la communication entre les parties est
the case at bar was ongoing. While Lowry J. demmwdnstante. Bien qu'il ait reconnu que le
acknowledged the five-month delay of inactivity,  dossiit’"demews’inactif pendant cing mois, le
on balance, he found no unacceptable delay and juge Lowrgajgce elai n'était pas inaccep-
considered the time that elapsed to be nothing table en fin de compte et qu’ilesemégdt rien
more “than the time required to process complaints  de pIRSDUCTION] «que le temps eressaire
of this kind given the limitations imposed by the  pour traiter les plaintes de ce genre compte tenu
resources available” (para. 47). Lowry J. con- des limites isgmogiar les ressources dispo-
cluded as follows (at para. 49): nibles» (par. 47). Le juge Lowryeddiiconclu-
sion suivante (au par. 49):

In my view, it cannot be said that the Commission or  TRAPUCTION] A mon avis, on ne peut dire que la
the Tribunal have acted unfairly toward Mr. Blencoe. Commission ou le Tribun@tomeéquitables envers
They have caused neither an unacceptable delay in the M. Blencoe. Ni I'un ni l'autre Wesgine d’'un
process nor a prejudice to him whereby fairness of theelai tiacceptable ou n'a caua’M. Blencoe un @ju-
hearings scheduled to be conducted next month have dice qui aurait eu pour effet de compremetire I”
been compromised. There has been no denial of natural des audiences qui devaient avoir lieu le mois suivant. Il
justice and, accordingly, Mr. Blencoe’s petition for judi- n'y a pas eueale dé justice naturelle et, en cens”
cial review cannot succeed. guence, la demande deotopidiciaire pesente par

M. Blencoe ne peuttie accueillie.

As expressed by Salmon L.J. Alen v. Sr Comme I'a dit le lord juge Salmon dafBenc. 132
Alfred McAlpine & Sons, Ltd., [1968] 1 All E.R.  Sr Alfred McAlpine & Sons, Ltd., [1968] 1 All
543 (C.A.), at p. 561, “it should not be too difficult  E.R. 543 (C.A.Jap. 561, fRADUCTION] «il ne
to recognise inordinate delay when it occurs”. In  devrait @&e frop difficile de reconmae un
my opinion, the five-month inexplicable delay or ela excessif lorsqu’il se produit». Selon moi, le
even the 24-month period from the filing of the elal inexplicable de cing mois oueme le @lai
Complaints to the referral to the Tribunal was not de 24 mois qui s@siE” entre le dpdt des
so inordinate or inexcusable as to amount to an  plaintes et le renvoi au Trilmiadlm’excessif
abuse of process. Taking into account the ongoing  ni inexcusable au point de constituer un abus de
communication between the parties, the delay in  q@oE. Vu la communication constante entre
this case does not strike me as one that would les partiegldieeth 'espte ne me parapas
offend the community’s sense of decency and fairetre de ceux qui heurteraient le sens de la justice et
ness. While | would not presume to fix a specified  deedleedte de la saE. Méme si je ne saurais
period for a reasonable delay, | am satisfied that eciper la dwé d'un @lai raisonnable, je suis



133

134

135

382 BLENCOE V. B.C. (HUMAN RIGHTS COMMISSION) Bastarache J. [2000] 2 S.C.R.

the delay in this case was not so inordinate as to  convaincu quelde el I'espte nétait pas
amount to an abuse of process. excessif au point de constituer un abusede proc”
dure.

As noted in the discussion pertaining to the Comme je I'ai souliga’en proedanta I'analyse
application of s. 7 of th€harter (paras. 59 to 72),  concernant I'application de l'art. 7 d€Harte
| am also concerned with the causal connection in  (paa %9), je suiegalement mbdccug par la
this case. There must be more than merely a  question du lien causal ecel'dapdr qu'il y ait
lengthy delay for an abuse of process; the delay abus dedwreg’le dlai écouE doit, outre sa
must have caused actual prejudice of such magni- longw® davoir caws’un pejudice el d'une
tude that the public’'s sense of decency and fairness  telle ampleur qu’il heurte le sens de la justice et de
is affected. While Mr. Blencoe and his family have  &celice du public. Bien que M. Blencoe et les
suffered obvious prejudice since the various sexual =~ membres de sa famille aient manifestement subi un
harassment allegations against him were made ejugiice en raison de la publieitjui a entowe’les
public, as explained above, | am not convinced diversegalbns de haetément sexuel, comme
that such prejudice can be said to result directly je I'ai expliggéédemment, je ne suis pas con-
from the delay in the human rights proceedings. As  vaincu qu’on peut dire quesjadiger Esulte
in the Charter analysis above, | have simply  directement dlaidcouk dans les predures en
assumed without deciding, for the purpose of my  enatde droits de la personne. Comme je I'ai fait
analysis, that the delay caused by the Commission  dans I'anab@elgmte relativea 1aCharte, j'ai
was a contributory cause of the respondent’'s  simplement tenu pour acquis, sans pour autant le
prejudice. @cider, aux fins de mon analyse, que kad’

imputablea la Commission avait contrib@ cau-
ser un pejudicea l'intime.

VII. Conclusion VII. Conclusion

To summarize, it cannot be said that the respon- En m®sun&, on ne saurait dire qu'il y a eu
dent’s s. 7 rights were violated nor that the conduct  atteinte aux droits gardimtisné par 'art. 7 ou
of the Commission amounted to an abuse of pro- que la conduite de la Commission aeconstitu”
cess. However, | emphasize that nothing in these  abus dedprec’Cependant, je souligne que les
reasons has any bearing on the merits of the caseesems motifs ne devraient avoir aucune inci-
before the Tribunal. dence sur le bien-ferde 'affaire devant le Tri-
bunal.

Nevertheless, | am very concerned with the lack Je suis aanmoins &S peoccug’ par l'ineffica-
of efficiency of the Commission and its lack of eciie la Commission et par I'absence d’engage-
commitment to deal more expeditiously with com-  ment de sa @attaiter plus rapidement les
plaints. Lack of resources cannot explain every plaintes dont elle est saisie. Le manque de res-
delay in giving information, appointing inquiry  sources ne peut pas expliquer toulés dh
officers, filing reports, etc.; nor can it justify inor-  n&t de communication des renseignements, de
dinate delay where it is found to exist. The fact esidhation d'enceteurs, de €t de rapports,
that most human rights commissions experience  etc.; il ne peut pas justifier non palaijyugd”
serious delays will not justify breaches of the prin-  excessif. Le fait que la plupart des commissions
ciples of natural justice in appropriate casesRIn des droits de la personne connaissent et
v. Morin, [1992] 1 S.C.R. 771, at p. 795, the Court elais ne justifie pas la violation des principes de
stated that in the context of s. L of theCharter,  justice naturelle dans des cas appesprDans I'ar-
the government “has a constitutional obligation to et R."c. Morin, [1992] 1 R.C.S. 773 la p. 795, la
commit sufficient resources to prevent unreasona-  Cour a dit, au sujet de I'application dé)'dé 11



[2000] 2 R.C.S. BLENCOE C. C.-B. (HUMAN RIGHTS COMMISSION) Le juge LeBel 383

ble delay”. The demands of natural justice are Claarte, que le gouvernement «a l'obligation

apposite. constitutionnelle d’attribuer des ressources suffi-
santes pour gvenir tout élai dBraisonnable». Les
exigences de la justice naturelle sont pertinentes.

| would allow the appeal. The Court of Appeal Je suis d'avis d’accueillir le pourvoi. L'atrde 136
decision is set aside and the Tribunal should pro- la Cour d’appel esteatnid Tribunal devrait
ceed with the hearing of the Complaints on their  edeca l'audition des plaintes au fond. Toute-
merits. Considering the lack of diligence displayed fois, vu I'absence de diligence nesnifestla
by the Commission, | would nevertheless exercise =~ Commission appelante, je suis d’avis de lui ordon-
the Court’s discretion under s. 47 of tAegpreme  ner de payer lesegpens de Robin Blencoe, Andrea
Court Act, R.S.C., 1985, c. S-26, to award costs  Willis et Irene Schell, en vertu du pouvasr discr’
against the appellant Commission in favour of  tionnaire que l'art. 47 deoilasur la Cour
Robin Blencoe, Andrea Willis and Irene Schell. supréme, L.R.C. (1985), ch. S-26, carEa notre

Cour.

The reasons of lacobucci, Binnie, Arbour and Version chawe des motifs des juges
LeBel JJ. were delivered by lacobucci, Binnie, Arbour et LeBel rendus par

LEBEL J (dissenting in part) — The reasons of LE JUGELEBEL (dissident en partie) — Dans se%3’
Justice Bastarache fully review the judicial history =~ motifs, le juge Bastarache fait un examen complet
and the factual background of this case, and | do  desguoes et des faits de leepente affaire, de
not intend to summarize them again. | shall refer  sorte que je ne compte pEsutasa nouveau.
only to such elements of the evidence and of the Je vais mentionner seulemefémesnts’ de
history of this case, as may be required, for the  preuve et les faits qui secessaifes pour les
purpose of my analysis. fins de mon analyse.

I. The Issues I. Les questions en litige

The parties have fought this case mainly on L'argumentation des parties a surtout postir 138

Charter issues. In the end, this approach turned  des questions relailw€harte canadienne des
into a constitutional problem, something that itdroits et libertés. En dfinitive, le probé€me qui se
was not. The important and determinative issue  posait est, de ce fait, deveriuun prol@me
should have been the role of judicial review and  constitutionnel. La question importaatergtid”
administrative law principles in the control of nante auraitétfe celle duale que le contfé
undue delay in administrative tribunal proceed- judiciaire et les principes du droit administratif
ings. Given that human rights commissions are  jouent erereadeé pevention des elais injusti-
administrative law creations, the first place we esfdans des predures devant un tribunal admi-
should look for solutions to problems in their nistraftant done” que les commissions des
processes is in the realm of administrative law. If  droits de la personne sontedtges du droit
the relevant administrative law remedy had been  administratif, c’est dans le domaine du droit admi-
applied, the trial judge should have found that nistratif qu’il nous faut d’abord chercher des solu-
there had been undue delay in the process of the tions awemeasblque posent leurs peocires.
British Columbia Human Rights Commission (for-  Si kparation appropeg en droit administratif
merly the British Columbia Council of Human  avait "appliq&e, le juge de premié instance
Rights), that this delay was abusive, and that some  awraidwlure qu'il y a eualai injustifié dans
les pro&dures de la British Columbia Human
Rights Commission (auparavant British Columbia
Council of Human Rights) («Commission des
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form of remedy should have been granted to the
respondent Blencoe.

droits de la personne de la Colombie-Britannique»

ou «Commission»), que aai était excessif et

gu’une forme guelconque deparation devai¢tre
accor@ea l'intimé Blencoe.

Nevertheless, | agree that a stay of proceedings Je conviens @anmoins qu’un aet”des proe-

was not warranted in the circumstances of the case

and should be lifted, as suggested by Bastarache J.

Such a remedy took no consideration of the inter-
est of the complainants Irene Schell and Andrea
Willis in the proceedings of the British Columbia

Human Rights Commission (“Commission”).

Nobody benefits from delay, but the interests of
innocent parties must influence our choice of rem-
edy. The Court of Appeal seems to have dealt with
this case as if it were a pure conflict between the
respondent and the state, without taking into
account that the complainants Schell and Willis
also had an important interest in an efficient dispo-

dwrtmEtrpas justif” dans les circonstances de
I'affaire et qu'il deweasnhd; comme le pro-

pose le juge Bastaracheefatition ne tenait

aucun compte dét'igtie les plaignantes Irene

Schell et Andrea Willis avaient dans lesipres”
de la Commission des droits de la personne de la

Colombie-Britannique. dlai d’est avantageux

pour personne, maisdedsimté parties inno-
centes doivent influencer notre choieparae r’

tion. La Cour d’appel semble avoiegogsid’
s’'agissait enetesg’'un simple dififend entre

I'irdiiet’ I'Etat, sans tenir compte du fait que les
plaignantes Schell et Willis avaient elles aussi con-

sition of their allegations against Blencoe and in emablement irgféta ce qu'il soit state‘efficace-

the correct and timely application of the appropri-
ate administrative law remedies.

ment sur levegalbns contre Blencoe atce

gue leparations appro@és en droit adminis-

tratif soient accoreéés correctement et en temps
opportun.

Il. The Administrative Law Doctrine of Abuse of

Il. Legle de I'abus de predure en droit admi-

Process and the Control of Undue Delay

nistratif et évgmfion des elais injustifés

Unnecessary delay in judicial and administrative Ce n’est pas d’hier que le®ldis inutiles dans

proceedings has long been an enemy of a free and
fair society. At some point, it is a foe that has
plagued the life of almost all courts and adminis-
trative tribunals. It's a problem that must be
brought under control if we are to maintain an
effective system of justice, worthy of the confi-
dence of Canadians. The tools for this task are not
to be found only in th€anadian Charter of Rights
and Freedoms, but also in the principles of a flexi-
ble and evolving administrative law system.

lesdpres’ judiciaires et les pemhires admi-
nistratives sont qegatit’contraires une so@f
librecptitable. Il s’agit jusqa'un certain point
d'uaafl’ qui touche presque tous les tribunaux
judiciaires et les tribunaux administratifs. C’est un
prerole qu'il faut €gler pour assurer le maintien

d’'ueragstie justice efficace et digne de la con-

fiance des Canadiens et des Canadiennes. La solu-
tiance probdéme Eside non seulement dans I'ap-

plication d€tarte, mais€galement dans celle

des principes d'unegime de droit administratif
souple et erevolution constante.

The legal doctrines that have developed both Les Egles juridiques qui onett établies en

under the common law and under Bbarter to
respond to delay are certainly not simple. But the
facts of this case point to one inescapable conclu-
sion: the respondent, Robin Blencoe, faced unrea-

vertu de la common law et de Gharte afin de

edigT au proldme des @lais ne sontwsement
pas simples. Cependant, les faitsedeni& pr’
affaie@emb irevitablement'conclure que l'in-

sonable delay that violated administrative law &jmRobin Blencoe, @&t victime d'un élai
principles of fairness in the management of the eragonnable contraire aux principes, reconnus en
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process of an administrative tribunal or body.  droit administratif, elgui® en matte de ges-
Those principles concern not only the fairness of  tion desedwwes d’'un tribunal ou d'un orga-
the hearing and of the final decision, but the very  nisme administratif. Ces principes concernent non
conduct of the procedures leading to the disposi-  seulenamqii# de I'audience et de laedision
tion in the matter. In these reasons, | shall now finale, mais encoezdeleihent rafne des pro-
examine those principles and the nature of theeducés menant agglement de I'affaire. Dans les
remedy that appears just and appropriate after giv- esgmts motifs, je vais maintenant examiner ces
ing due consideration to the interests of all parties  principes et la nature egatation qui parg”
concerned by this long and frustrating judicial  juste et apprepdbmpte tenu, comme il se doit,
debate. des imtéts de toutes les parties toael” par ce
long et frustrant ebat judiciaire.

lll. The Application for Judicial Review lll. La demande de cotgrjudiciaire

This case came before the courts when Blencoe Les pro&dures devant les tribunaux ont comt#2
brought a petition for judicial review. Lowry J., in  menavec le dpst par Blencoe d’une demande
the British Columbia Supreme Court, denied any  de otmftidiciaire. Le juge Lowry de la Cour
remedy under administrative law principles  ®Ip€ de la Colombie-Britannique a refusute
because, in his opinion, Blencoe had not estab-epandtion fondé sur les principes du droit admi-
lished any prejudice that related “directly to the nistratif parce g@en avis, Blencoe n'avait pas
ability to respond to the complaint in an eviden-etabli I'existence d'un mjudice IE [TRADUCTION]
tiary sense” ((1998), 49 B.C.L.R. (3d) 201, at para.  «directemsntCapaatde epondrea’la plainte
37). Judicial review would thus be essentially lim-  en produisanel@esehts de preuve» ((1998), 49
ited to assessing the impact of the delay on the  B.C.L.R. (3d) 201, au par. 37). Ainsi, dée contr”
hearing and the decision. judiciaire consisterait essentielleraeévaluer

l'incidence du @élai sur 'audience et laedision.

Some case law did support this approach. In Une partie de la jurisprudence appuyait ce poijrfi3
Nisbett v. Manitoba (Human Rights Commission)  de vue. Dans I'aat’Nisbett c. Manitoba (Human
(1993), 101 D.L.R. (4th) 744, the Manitoba CourtRights Commission) (1993), 101 D.L.R. (4th) 744,
of Appeal searched for delay that caused prejudice  la Cour d'appel du Manitoba s'estedesmamnd”
to an individual’s right to a fair and full hearing. In eldi avait potatteinte au droit d’'une personae °
Ford Motor Co. of Canada v. Ontario (Human  une audience comgté etequitable. DangFord
Rights Commission) (1995), 24 C.H.R.R. D/464, at Motor Co. of Canada c. Ontario (Human Rights
p. 466, the Ontario Divisional Court explicitly fol- Commission) (1995), 24 C.H.R.R. D/464a la

lowed theNisbett analysis. p. 466, la Cour divisionnaire de I'Ontario a explici-
tement suivi l'analyse effeate” dans I'aef
Nisbett.

However, these decisions seem to have been Toutefois, ces@lisions semblent avoir consttu144

exceptions in an otherwise steady progression des accidents de parcours devaluliom par
toward a broader vision of administrative law  ailleurs constante vers une conception plus large
abuse of process doctrine and the remedies that it  degla de I'abus de predure en droit admi-
provides for unreasonable delay. Administrative  nistratif et dparations gqu'elle offre en cas de

law abuse of process doctrine is fundamentally elaid¥raisonnable. Cettegle de I'abus de pree”

about protecting people from unfair treatment by  dure en droit administratif vise fondamentalement
administrative agencies. IMartineau v. Matsqui  a protger les gens contre tout traitemergqgui-
Ingtitution Disciplinary Board, [1980] 1 S.C.R. table de la part d’'organismes administratifs. Dans
602, at p. 631, Dickson J. (as he then was) didviartineau c. Comitéde disciplinedel’ Insti-
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described the administrative law principle of fair- tution de Matsqui, [1980] 1 R.C.S. 602 [a p. 631,

ness in these classic terms: le juge Dickson (plus tard Juge en cleefjtded”
principe de IEquig en droit administratif en ces
termes classiques:

In the final analysis, the simple question to be En conclusion, la simple quastamuelle il faut
answered is this: Did the tribunal on the facts of the par-epomdre est celle-ci: compte tenu des faits de ce cas
ticular case act fairly toward the person claiming to be particulier, le tribunal a-télqagablement Tegard
aggrieved? It seems to me that this is the underlying de la personne getesel @Ee? Il me semble que
qguestion which the courts have sought to answer in all c'est la question sous-mdagtelle les cours ont
the cases dealing with natural justice and fairness. e watEpondre dans toutes les affaires concernant la

justice naturelle et €quig.

When we ask whether there has been an adminis-  Lorsque nous nous demandons s'il y a eu abus de
trative law abuse of process, we ask the same fun- eguoe”selon le droit administratif, nous nous
damental question: has an administrative agency  posongr@ muestion fondamentale: un orga-

treated people inordinately badly? nisme administratif a-t-iletidétS gens excessive-
ment mal?
IV. Historical Context IV. Le contexte historique

This question, however, does not exist outside La question ne se pose cependant pas en dehors
of a legal historical context, through which we  d’un contexte juridique historique dans lequel nous
must trace the role of courts on these kinds of devons examinelelequé les tribunaux judi-
guestions up to the present day. Two fundamental  ciaires anfysqd ce jour en la maie. Deux
aspects of the common law’s history are relevant  aspects fondamentaux de I'histoire de la common
to the rules in this area: (1) the common law sys-  law sont pertinents quanegies applicables
tem’s abhorrence of delay; and (2) the common  dans ce domaine: (1) l'aversion de la common law
law's development as to the power of courts to  pour kdaigl” et (2) Evolution de la common
monitor the processes of administrative bodies. law en ce qui concerne le pouvoir des tribunaux

judiciaires de surveiller les predures d'organis-
mes administratifs.

The notion that justice delayed is justice denied L'idee que la justice défée est un ehi de jus-
reaches back to the mists of time Miagna Carta  tice ne date pas d’hier. Dans Néagna Carta de
in 1215, King John promised: “To none will we 1215, le roi Jean a pris 'engagement suirant: [
sell, to none will we deny, or delay, right or jus- DUCTION] «A aucun nous ne vendronag, aucun
tice” (emphasis added). As La Forest J. put it, the  nous ne refuseronsrerdif§ droit ou justice»
right to a speedy trial has been “a right known to  (je souligne). Comme l'a dit le juge La Forest, le
the common la . . .for more than 750 yearsR(  droit & un proes exgditif «est connu esommon
v. Rahey, [1987] 1 S.C.R. 588, at p. 636). In crimi- law depuis plus de 750 ans&. €. Rahey, [1987] 1
nal law cases, this Court had no difficulty deter- R.C.S. 888,p. 636). En matie de droit crimi-
mining in R v. Askov, [1990] 2 S.C.R. 1199, at  nel, notre Cour n'a pestha conclure, dans I'ar-
p. 1227, that “the right to be tried within a reasona- et Rr’c. Askov, [1990] 2 R.C.S. 1199 [a p. 1227,
ble time is an aspect of fundamental justice pro- que «le detitedjiige dans un elai raisonnable
tected by s. 7 of th€harter”. Outside the criminal  est un aspect de la justice fondamentale garantie en
law context, legislators have devised limitation vertu de I'art. 7 dehéte». En dehors du con-
periods, and courts have developed equitable doc-  texte du droit criminegjidatéur aetabli des
trines such as that of laches. For centuries, thoseelaisdde prescription, et les cours de justice, des
working with our legal system have recognized egles dequity comme celle du manque de dili-
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that unnecessary delay strikes against its core val-  gence. Depuisedes, dés gens qui ceuvrent
ues and have done everything within their powers  dans notensygtridique reconnaissent que les
to combat it, albeit not always with complete suc- ela@ inutiles vona l'encontre des valeurs fonda-
cess. mentales qui le sous-tendent et ils font tout ce
gu’ils peuvent pour legliminer, méme s'ils ne
parviennent pas toujoues le faire commtement.

Under the common law, courts have gradually Sous le egime de la common law, les cours o’
developed the power to monitor the processes of  justice se sont progressivementedpouvoir
administrative bodies and their legality. There is  de surveiller leseguoes des organismes admi-
today no doubt that “[t]he superior courts have the  nistratifs etdgali€. Il ne fait @sormais aucun
inherent power to review the legality of adminis-  doute qUEAUCTION] «[lles cours sugfieures
trative actions” (D. P. Jones and A. S. de Villars, ont le pouvorart d’examiner laegalig¢ de
Principles of Administrative Law (3rd ed. 1999), at mesures administratives» (D. P. Jones et A. S.
p. 6). Unnecessary delay is not excluded from the  de ViPairsciples of Administrative Law (3¢ éd.
scope of judicial review. 19993 la p. 6). Les @ais inutiles réchappent

pas au condle judiciaire.

This supervisory power over administrative Ce pouvoir de surveillance des pedcres admi- 148
processes developed from the very beginnings of  nistratives qui remonte aux origines du leref de pr’
the prerogative writ most apropos in the case rogative est des-plopos en I'eggce. Le man-
before us. Mandamus is a storied writ. At its ori- damuseEssine longue histoird I'origine, il
gins, it empowered the Court of King’s Bench to  habilitait la Cour du Banc da Raonnem un
order a court or an administrative body to do its  tribunal judiciaira an organisme administratif
duty: Sir W. Holdsworth,A History of English  de faire son devoir: sir W. Holdsworth, History
Law (7th ed. 1956), vol. |, at p. 229; W. of English Law (7¢ éd. 1956), vol. la’la p. 229; W.
BlackstoneCommentaries on the Laws of England  Blackstone Commentaries on the Laws of England
(4th ed. 1768), Book lIlI, at p. 110. In the original € gd. 1768), livre lll,a’ la p. 110. Dans les pre-
cases that recognized it, the writ was used largely eramiaffaires wil a ét applige, le bref a servi
to prevent the procedurally illegitimate exclusion  en grande parémg@Echer que des membres de
of citizens who were members of certain disliked groupes adhosdientetartEs illégitimement
groups from municipal offices: seé@agg’'s Case  d’'une charge municipale: vaBagg's Case (1615),
(1615), 11 Co. Rep. 93b, 77 E.R. 1271; and 11 Co. Rep. 93b, 77 E.R. 12ntper Case
Andover Case (1700), Holt. K.B. 441, 90 E.R.  (1700), Holt. K.B. 441, 90 E.R. 13413, p. 1143.
1143, at p. 1143. But there was always the possi-  Cependatfdit itoujours possible que le bref ait
bility of something much greater in the writ, and  une gomlus grande, et lord Mansfield &mé
Lord Mansfield would go so far as to announce its  dit qu'il pouetadt (tilis€ [TRADUCTION] «chaque
prospective use “upon all occasions where the law  fois que la common laevoé pricuneapara-
has established no specific remedy, and where in  tion pagtiewdi que la justice et le bon gouver-
justice and good government there ought to be  nement exigent qu’ileparation» R. c. Barker
one” (R v. Barker (1762), 3 Burr. 1265, 97 E.R.  (1762), 3 Burr. 1265, 97 E.R. 823, aux pp. 824 et
823, at pp. 824-25 (emphasis added). Bfgg's 825 (je souligne). Comparer av@agg's Case,
Case, supra, at pp. 1277-78, referring generally to  epit?, aux pp. 1277 et 1278ual est grérale-
“misgovernment”.) The writ always promised the = ment questiome@eDUCTION] «mauvais gouver-
possibility of ensuring that governmental officers  nement»ac&@u bref, iefait toujours possible
would not shirk their duty to keep processes oper-  de veillee ‘qu'un fonctionnaire deBtat ne
ating efficiently. Perhaps significantly, the very = manqueagasen obligation de veiller atedule-
words of the original form of the writ referred to  ment efficace desephaes. Ce qui peuttre
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“debitam et festinam justiciam” — due and speedy  significatif, le Bb@fime du bref original parlait

justice (Holdsworthsupra, app. XV, at p. 659). dedebitam et festinam justiciam» — justice egu-
liere et expditive (Holdsworthpp. cit., app. XV,a
la p. 659).

V. Modern Developments VEvolution gcente

Today, there is no doubt that mandamus may be De nos jours, il ne fait aucun doute que le man-
used to control procedural delays. In the middle of  damus peut adimiitér les @lais proeduraux.
the last century, a British Columbia Court of  Au milieu dect dernier, la Cour d'appel de la
Appeal judgment recognized the principles behind  Colombie-Britannique a reconnu, daret, desarr”
mandamus, stating that “[tlhe high prerogative writ  principes qui sous-tendent le mandamus en disant
of mandamus was brought into being to supply  guBAJUCTION] «[l]a raison d&tre du bref de
defects in administering justiceTite King exrel.  prérogative qu’est le mandamus est de adiar
Lee v. Workmen's Compensation Board, [1942] 2  aux vices de I'administration de la justicahe(
D.L.R. 665, at p. 678). It went on to note that theKing ex rel. Lee c. Workmen's Compensation
granting of mandamus was “to be governed byBoard, [1942] 2 D.L.R. 665a’la p. 678). La Cour
considerations which tend to the speedy and inex-  d’appel @&ajoetla dlivrance d’'un mandamus
pensive as well as efficacious administration of  destaé fRADUCTION] «régie par des consda-
justice” (at p. 678, cited with approval kharelkin ~ tions qui contribuent “une administration de la
v. University of Regina, [1979] 2 S.C.R. 561). justice exghtive, peu cofeuse et efficace»a(fa
Members of our Court have on occasion alluded to  p. 6&atic approbation dak&relkin c. Uni-
the use of mandamus specifically to control delayversité de Regina, [1979] 2 R.C.S. 561). Il est
(See notablyR. v. Bradley, [1941] S.C.R. 270, at  argvque des juges de notre Cour fassent allusion
p. 277 ,per Duff C.J.;Rourke v. The Queen, [1978]  a l'utilisation du mandamus dans le buegs de
1 S.C.R. 1021, at p. 102per Laskin C.J.; and limiter uneddi. (Voir notamment les &S R. c.
Rahey, supra, at pp. 624-25per Wilson J., and Bradley, [1941] R.C.S. 270a la p. 277, le juge en
p. 631,per La Forest J.) And there exists a specific ~ chef DRffurke c. La Reine, [1978] 1 R.C.S.
line of case law in the administrative context of  1021a p. 1027, le juge en chef LaskiRahey,
immigration law that endorses just such a develop- ecifl, aux pp. 624 et 625, le juge Wilsonada®
ment, particularly where delay creates hardship: p. 631, le juge La Forest.) En outre, il existe, dans
e.g, Muia v. Canada (Minister of Citizenship and le contexte administratif du droit de I'immigration,
Immigration) (1996), 113 F.T.R. 234Pass v. un courant jurisprudentiel particulier qui sanc-
Canada (Minister of Employment and Immigra-  tionne une tellevolution, sgcialement lorsque le
tion), [1996] 2 F.C. 410 (C.A.), at para. d3eev.  délai cause des difficids: par exemple\uia c.
Canada (Minister of Citizenship & Immigration)  Canada (Ministre de la Citoyenneté et de I’ Immi-
(1998), 46 Imm. L.R. (2d) 278 (F.C.T.D.); and gration) (1996), 113 F.T.R. 234)ass c. Canada
Kiani v. Canada (Minister of Citizenship & Immi-  (Ministre de I’Emploi et de I’lmmigration), [1996]
gration) (1999), 50 Imm. L.R. (2d) 81 (F.C.T.D.), 2 C.F. 410 (C.A.), au par. 2% c. Canada
at para. 34. In such a contextBhatnager v. Min-  (Ministre de la Citoyenneté et de |I'lmmigration)
ister of Employment and Immigration, [1985] 2  (1998), 46 Imm. L.R. (2d) 278 (C.Fe inst.);
F.C. 315 (T.D.), at p. 317, Strayer J. offers thisKiani c. Canada (Ministre de la Citoyenneté et de
widely quoted statement: I’lmmigration) (1999), 50 Imm. L.R. (2d) 81 (C.F.
1re inst.), au par. 34. C'est dans ce contexte que,
dansBhatnager c. Ministre de I’Emploi et de !’ Im-
migration, [1985] 2 C.F. 315 (tinst.),a la p. 317,
le juge Strayer a tenu les propos suivants qui sont
souvent cis:
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But mandamus can issue to require that some decision Mais un brefeddamus peutétre dlivré pour exiger
be made. Normally this would arise where there has gu'wewsidh soit rendue. Normalement, il en est
been a specific refusal to make a decision, but it may ainsi lorsqu'il y a eu refes eblgorendre uneedi-
also happen where there has been a long delay in the sion, mais e&r@égalément le cas lorsqu’on tarde
making of a decision without adequate explanation. beauaa@mdre une efision sans donner d’explica-
[Emphasis added.] tion suffisante. [Je souligne.]

The common law system has always abhorred La common law a toujours eu lesldis en aver- 150
delay. In our system’s development of the courts’  sion. Dans regjrme de common law, la recon-
supervisory role over administrative processes  naissanagedde surveillance par voie de man-
through mandamus, we see a crystallizing potential damus que les cours de justice exercent sur les
to compel government officers to do their duty  maaeres administratives est pee, comme tra-
and, in so doing, to avoid delay in administrative  duisant la possiloiét'contraindre les fonction-
processes. The historical context in which our case  naire€tia & faire leur devoir et, ce faisamt, °
law is rooted is a soil of well-established princi- eviter les @lais dans le efoulement des pree”
ples. This ground’s more modern seedlings must  dures administratives. Le contexte historique dans
now be examined. lequel s’ notre jurisprudence est congitlg

principes bierefablis. Il faut maintenant examiner
la jurisprudence plusecente qui en amare.

VI. Undue Delay and Procedural Fairness Viel® injustifié etéquié pro&durale

English case law began in the last decades to Au cours des derares @cennies, les tribunauxt®1

bring these old streams of the common law  britanniques ont coreraeigliser la syntbse
together. INR. v. Secretary of Sate for the Home  de ces vieux courants de common law. Dane.
Department, Ex parte Phansopkar, [1976] Q.B. Secretary of Sate for the Home Department, Ex
606, the English Court of Appeal was prepared tgarte Phansopkar, [1976] 1 Q.B. 606, la Cour
act against unreasonable delay based oMtgma  d’'appel d’Angleterreefait disposé a ragir aux
Carta itself, as reinforced by thEuropean Con-  délais draisonnables en se fondant suMagna
vention on Human Rights. In Re Preston, [1985] Carta elle-méme, telle qu’elle est renfare par la
A.C. 835, the House of Lords made clear that ther€onvention européenne des droits de |I’homme.
could be judicial review of any delay amounting to =~ DRe#reston, [1985] A.C. 835, la Chambre des
an abuse of power or breach of natural justice. In  lordea®rqu’il pouvait y avoir contie judi-

R. v. Chief Constable of the Merseyside Police, Ex  ciaire de tout dlai équivalanta’un abus de pouvoir
parte Calveley, [1986] 1 Q.B. 424, the English  @uun @&ni de justice naturelle. Dais c. Chief
Court of Appeal applied this to a lengthy delay inConstable of the Merseyside Police, Ex parte
notifying police officers of disciplinary charges Calveley, [1986] Q.B. 424, la Cour d'appel
against them. In the judgment of May L.J., at d'Angleterre a applagla au long elai écoul

pp. 439-40, this was abusive and a breach of fair-  avant que des policiers soiestdagisiccusa-
ness because it disregarded the possibility of tions d'infraction disciplinaireepartntre eux.
prejudice accruing to the officers on account of the  Selon le lord juge May, aux pp. 439 et 440, il y
delay. Unreasonable delay in administrative  avait eu abus et siduifait qu’'on n’avait pas
processes triggers the ancient rights of individuals  tenu compteepldioe que le elai pourrait cau-
who suffer prejudice as a result, and it gives the  ser aux policierselaeddfaisonnable dans des
courts good reason to intervene against injustice. epitags administratives met en jeu les droits de
The modern English position, stated by W. Wade longue date quedeosdes personnes quidde,
and C. ForsythAdministrative Law (7th ed. 1994), et il donne aux tribunaux une bonne raison d’inter-
at p. 649, is clear: “A statutory duty must be per-  venir pouediend toute injustice qui peut avoir
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formed without unreasonable delay, and this magté cause. Le point de vue qui a cours actuelle-

be enforced by mandamus” (emphasis added). ment en Angleterre selon W. Wade et C. Forsyth,
Administrative Law (7¢ &d. 1994)a’la p. 649, est
clair: [TRADUCTION] «Une obligation égale doit
étre excuBe sans @ai Eraisonnable, et pareille
exécution peutefre obtenue par voie de manda-
mus» (je souligne).

With the few exceptions | noted at the outset of Sauf les quelques exceptions que j'ai mention-
these reasons, modern Canadian courts have beguees au dbut des mSents motifs, les tribunaux
building on those historical principles and the  canadiens modernes ont cop@seagpuyer sur
developments in the English case law discussed ces principes historiques evdutidh de la
above to develop a framework within which they  jurisprudence anglaise mesgiquumns haut pour
may assess unreasonable delay. First, courts haegablir'un cadre leur permettant det@iminer si un
linked the idea of procedural fairness with a bar on elaidést @raisonnable. Preetiément, ils ont &’la
abuse of process through unreasonable delay: e.g.,  no#quoi pro&duralea’ I'interdiction de tout
Misra v. College of Physicians & Surgeons of  abus de prasdure @coulant d'un dlai ddraison-
Saskatchewan (1988), 52 D.L.R. (4th) 477 (Sask.  nable: par exenilera c. College of Physicians
C.A) (leave to appeal to SCC granted, [1989] 1& Surgeons of Saskatchewan (1988), 52 D.L.R.
S.C.R. viii, but appeal later discontinued, [1992] 1  (4th) 477 (C.A. Sask.) (autorisation de pourvoi
S.C.R. vii). Second, even on a traditional analysis, aeeomhr la CSC, [1989] 1 R.C.S. viii, mais
courts have expressed their preparedness to conesistdiment udifieur, [1992] 1 R.C.S. vii). Deusd”
sider different kinds of adverse effects of delay, = memeetnendans le cadre d'une analyse tradi-
such as damage to individuals’ reputations or other  tionnelle, les tribunaux onteaffirits étaient
aspects of their lives, in conjunction with the tradi-  digsastenir compte de divers types d’effeepr’
tionally recognized effects on the hearing: see, judiciable edai,dlomme [l'atteintea la Eputa-
e.g.,Brown v. Assn. of Professional Engineersand  tion ou d’autres pjudices personnels, conjointe-
Geoscientists of British Columbia, [1994] B.C.J.  ment avec ses effets traditionnellement reconnus
No. 2037 (QL) (S.C.); an@®efani v. College of  sur l'audience: voir, par exemplBrown c. Assn.
Dental Surgeons (British Columbia) (1996), 44 of Professional Engineers and Geoscientists of
Admin. L.R. (2d) 122 (B.C.S.C.). British Columbia, [1994] B.C.J. No. 2037 (QL)

(C.S.), etSefani c. College of Dental Surgeons
(British Columbia) (1996), 44 Admin. L.R. (2d)
122 (C.S.C.-B.).

Third, these two evolutions have become fused Troisiemement, outre ces dewwdlutions, on
along with a realization that other adverse effects  s'est rendu compte que d'autres eftets pr’
can create an abusive situation independently  ciables peuvent engendrer une situation abusive
of evidentiary prejudice. InRatdaff v. British  indépendamment du g@jtidice IE a la possibili¢’
Columbia (Medical Services Commission) (1996), de peSenter desléments de preuve. DaRstzaff
17 B.C.L.R. (3d) 336 (C.A), at para. 22, c. British Columbia (Medical Services Commis-
Hollinrake J.A. set out a theoretical frameworksion) (1996), 17 B.C.L.R. (3d) 336 (C.A.), au
within which the courts may consider unreasonable  par. 22, le juge Hollinexk@ne& un cadre t0-
delay, along with some of the relevant factors in  riquintérieur duquel les tribunaux pourraient
assessing it: eterminer si un elai est éraisonnable, ainsi que

certains facteura prendre en considgationa cette
fin:
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Abuse of power is a broader notion, akin to oppression.TRADUCTION] La notion d’abus de pouvoir est large et

It encompasses procedural unfairness, conduct s’appadidppression. Elle englobe linigeitpro-

equivalent to breach of contract or of representation, eduidle, la conduitequivalant’la rupture d’'un contrat

and, in my view, unjust delay. | should add that not all aauné fausseettlaration eta'mon avis, le éai injus-

lengthy delays are unjust; regard must be had to the e. &fjouterais que tous lesldis ne sont pas injusti-

causes of delay, and to resulting reasonable changes o€s; ilfifaut tenir compte des causes dladainsi que

position. [Emphasis added.] des changements raisonnables de situation qui en ont
résulg. [Je souligne.]

This analytical method, in which unreasonable Cetwthode analytique, dans laquelle lelail”
delay is assimilated to a type of abuse, helpederaidbnnable est assimid une sorte d'abus, a
Hollinrake J.A. to recognize that adverse effects e dédjuge Hollinrakea reconndfe que des effets
other than on hearing fairness can be consideredejudiciables autres que celui swedliig de I'au-
independently. He writes at para. 19, “where the  dience peettenpris en consatation indpen-
delay is so egregious that it amounts to an abuse of  dammeattit)l du par. 19, qUETRADUCTION]
power or can be said to be oppressive, the fact that  «lorsqedaleesdfenorme au point de constituer
the hearing itself will be a fair one is of little or no  un abus de pouvoir ou de poetveirqlalifé
consequence”. d’oppressif, le fait que l'audience ekar®’sera
équitable importe peu ou pas du tout».

Abusive administrative delay is wrong and it Le délai administratif abusif esepighensible, et 154
does not matter if it wrecks only your life and not  ce, peu importe gu'’il ne ruine que la vie d’'une per-
your hearing. The cases that have been part of this  sonne sans affecter l'aaditiquelle elle a
evolution have sometimes expressed the point dif-  droit. La jurisprudenceeassafteevolution
ferently, but the key consideration is this: adminis-  expose parfois ce point de vanendiffent, mais
trative delay that is determined to be unreasonable e factewsstlle suivant: leeddi administratif
based on its length, its causes, and its effects is e gdgaisonnable en raison de saedyrde ses
abusive and contrary to the administrative law  causes et de ses effets est abusif et contraire aux
principles that exist and should be applied in a fair ~ principes du droit administratif qui existent et qui
and efficient legal system. devraient s’appliquer dans uremgstjuridique

équitable et efficace.

Unreasonable delay is not limited to situations Un délai n'est pas efaisonnable uniquement->®
that bring the human rights system into disrepute  dans leuclesr&gime de protection des droits de
either by prejudicing the fairness of a hearing or la personne esbnsigré en raison d'une
by otherwise rising above a threshold of shocking  attent&quig de I'audience ou du fait que le
abuse. Otherwise, there would not be any remedyelai di franchi le seuil d’'un abus scandaleux. Si
for an individual suffering from unreasonable etdit le cas, la personneste par un elai injusti-
delay unless this same individual were unlucky e rfig disposerait d’aucun recoarsnoins d’avoir
enough to have suffered sufficiently to meet an  eu la malcharstee dUffisammenteEe pour
additional, external test of disrepute resulting to  satisfairen” autre crédre externe, celui de la
the human rights system. Such a limitation may ecafisigtration du egime de protection des droits
arise from a fear that the main remedy available  de la personne. Pareille restricticecpaldrdie
would be the blunt instrument of the stay of pro- la crainte que la principplgation disponible
ceedings. However, as we will see below, a rem-  ne soiel’pur et simple des predires. Cepen-
edy other than a stay may be appropriate in other  dant, comme nous le verrons plus lejpanane
cases where ongoing delay is abusive. It is true that tioereifté de I'aef des proedures peut con-
some of the cases that have most developed the  venir dans d’autreseaslai" qui sBcoule est
doctrine of abusive delay involved lengthier peri-  abusif. Il est vrai que, dans certainexidemnd”
ods of time that, in conjunction with other factors, qui ont le plus comtriblietablissement de la

=
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warranted stays of proceedings. (see, e.g., the casegle du @lai abusif, iletait question degriodes
cited by Bastarache J. at paras. 117-18). They were  plus longues qui, en plus d’autres facteurs, justi-
cases that passed the highest threshold of abusive- fiaieset B&sproedures (voir, par exemple, la
ness. Because of this, they did not discuss a lower jurispruderem @i’ le juge Bastarache, aux
threshold of unreasonable delay that might warrant  par. 117 et 118). Il s’agissait de cas qui satisfai-
some kind of judicial action and different, less rad-  saient agrerié plus rigoureux du caraot abu-
ical, remedies than a stay in the administrative pro- Asdause de cela, on n'y analysait pas lesceit’
ceedings. moins rigoureux deldi déraisonnable qui pour-
rait justifier une forme quelconque d’intervention
judiciaire et d’autresaparations moins radicales
que l'arét des proedures administratives.

VII. Assessing Unreasonable Delay Vil.eRrmination du elai eraisonnable

The authorities and policy considerations that La doctrine, la jurisprudence et les coesal’
have been reviewed thus far confirm that modern  tions de principe geittoeixamimes jusqu’ici
administrative law is deeply averse to unreasona-  confirment la profonde aversion du droit adminis-
ble delay. But nobody suggests the elimination of  tratif moderne powldedtraisonnable. Cepen-
all delay per se — and with good reason. At the  dant, personne ne propeBmitiation de_tout
limit, a prohibition on delayer se would ban any  dlai en soi, et ce, pour une bonne raisanla
and all delay. This would be an absurd result that  limite, l'interdiction elai &n soi aurait pour
would undermine rather than uphold a fair judicial  effet d'interdire talaidCe serait unesultat
system. Such an approach would, for example, absurde qui minerait emeyjsidiciaireequi-
deny parties on both sides the chance to prepare table au lieu deséever. Une telle approche
for the hearing (cfR. v. Conway, [1989] 1 S.C.R.  priverait notamment les deux parties de la possibi-
1659, at p. 1694). Thus, unreasonable delays muste dditSe mparer pour lI'audience (comparer avec
be identified within the specific circumstances ofR. c. Conway, [1989] 1 R.C.S. 165% [a p. 1694).
every case. Il faut doncetérminer si un élai est @raisonna-

ble en fonction des circonstances partends de
chaque cas.

In assessing a particular delay in the process of a Pour évaluer un dlai dans les pr@dures d'un
specific administrative body, we must keep in  organisme administratifegdahrfidut conserver
mind two principles: (1) not all delay is the same;  deux principbssprit: (1) les dlais ne sont pas
and (2) not all administrative bodies are the same.  tous d@ses) et (2) les organismes administra-
First, there are different kinds of delay. There are tifsediifit les uns des autres. Premament, il
two kinds of delay in an administrative context:  existeeddfits types deetdi. Dans le contexte
general delay and individual delay. Each of these,  administratif, il y en a dewlaiagiiral et le
in turn, may encompass both necessary and unnecelai phrticulier. Chacun d’eux peut englobeson
essary delay. General delay may include certain  touel ddcessaire et leetti inutile. Le @lai
kinds of delay due to substantive and proceduraleré@l peut comprendre certains types ddaid”
complexities inherent in the kind of matter the tri-  dudes difficules de fond et de predire inle-
bunal deals with, but it may also include delays rentes au genre d'affaire dont le tribunal est saisi,
from systemic problems. Individual delay may  mais il peut aussi comprendreldés diisa’ des
relate to the special complexity of a particular  peobds systmiques. Le dlai particulier peut
decision, but it may also include delays from inat-etre”lié a la complexi¢” particulere d’une dcision
tention to a particular file. (See generally: S. N.  dmnmais il peut aussi comprendre lelail”
McMurtrie, “The Waiting Game — The Parlia- imputable au manque d'attention @ecdrdin
mentary Commissioner’s Response to Delay in  dossier. (Voir, de ermmangrérale, S. N.
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Administrative Procedures”, [1997Public Law  McMurtrie, «The Waiting Game — The Parlia-
159; and L. S. Skiffington, “Federal Administra- mentary Commissioner's Response to Delay in
tive Delay: Judicial Remedies and Application in  Administrative Procedures», [1R@¥jc Law
the Natural Resource Context” (1982), R8cky 159, et L. S. Skiffington, «Federal Administrative
Mtn. Min. L. Inst. 671.) Delay: Judicial Remedies and Application in the
Natural Resource Context» (1982), Récky Mtn.
Min. L. Inst. 671.)

Second, not all administrative bodies are the Deuxiémement, les organismes administratife®
same. Indeed, this is an understatement. At first ewiff les uns des autres. En fait, c’est le moins
glance, labour boards, police commissions, and  qu’on puisseAdpemiere vue, un conseil des
milk control boards may seem to have about as relations de travail, une commission de police et
much in common as assembly lines, cops, and un office deolmiditier peuvent parée avoir
cows! Administrative bodies do, of course, have  autant de points en commun qu’une ligne d’assem-
some common features, but the diversity of their  blage, un policier et une vache! Les organismes
powers, mandate and structure is such that to apply = administratésidatiment certaines carads-
particular standards from one context to another  tiques en commun, mais en raison de la diversit’
might well be entirely inappropriate. Thus, inevita-  de leurs attributions, de leur mandat et de leur
bly, a court's assessment of a particular delay in a  organisation, il gheuttctalement inapprogpri’
particular case before a particular administrative  d’appliquer lemea”normes d'un contex@ °
body has to depend on a number of contextual ana-  l'autre. Paeqoems$, [Evaluation judiciaire
Iytic factors. d'un @lai dans une affaire particelé dont est

saisi un organisme administratif dendoit irévi-
tablement tenir compte d’'un certain nombre de
facteurs d’analyse contextuels.

In order to differentiate reasonable and unrea- Pour distinguer unalai raisonnable d'unedai 159

sonable delay, a balancing exercise becomes neceraisdhnable, unevaluation s’impose. Les tribu-

essary. Courts must, indeed, remain alive not only  naux doivent ene&ffetonscients non seule-

to the needs of administrative systems under strain,  ment des besoirgidess radministratifs sou-

but also to their good faith efforts to provide pro-  mides contraintes, mais aussi des efforts qu'ils

cedural protections to alleged wrongdoers. Oneeplaént de bonne foi en vue d'offrir des protec-

must approach matters with some common sense tionedw@iés aux pSUngs contrevenants.

and ask whether a lengthy delay that profoundly  faut faire preuve de bon sens et se demander si le

harms an individual’s life is really justified in the  longeldi’ qui ruine profonement ['existence

circumstances of a given case. d'une personne ezbiement justi” dans les
circonstances d’'une affaire daen’

As indicated above, the central factors toward Comme nous I'avons vu, les principaux facteut§?
which the modern administrative law cases as a  dont 'ensemble de la jurisprudence moderne en
whole propel us are length, cause, and effects.  droit administratif nousadndter compte sont
Approaching these now with a more refined under-  la longueur, la cause et les effesaGnie
standing of different kinds and contexts of delay, = meilleure cehgmsion des d#fents types de
we see three main factors to be balanced in asses<lai etldes diffents contextes dans lesquels ils se
ing the reasonableness of an administrative delay:  situent, nous esonsidque, pourvaluer le

caracere raisonnable d’unetfi administratif, trois
facteurs principaux doivergtre appeciés:
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(1) the time taken compared to the inherent time  (l)elaidcouk par rapport audaldi inkérenta

requirements of the matter before the particular  I'affaire dont est saisi 'organisme administratif en

administrative body, which would encompass legal  cause, ce qui comprendrait la canjpiakdle

complexities (including the presence of any espe- (y compris I'existence de questi@micgyess

cially complex systemic issues) and factual com-  pargoainent complexes) et la complexitc-

plexities (including the need to gather large tuelle (y compris deessit” de recueillir de

amounts of information or technical data), as well  grandes gesrdié” renseignements ou de don-

as reasonable periods of time for procedural safe-ees échniques), ainsi que ledai$ raisonnables

guards that protect parties or the public; pour que les parties ou le paebiificient de
garanties proedurales;

(2) the causes of delay beyond the inherent time  (2) les causes de la prolongagtai thiedént
requirements of the matter, which would includea I'affaire, ce qui comprendrait notamment I'exa-
consideration of such elements as whether the  men de la question de savoir si la persame touch
affected individual contributed to or waived parts  a con&ribu’renonea certaines parties deldi,

of the delay and whether the administrative body et celle de savoir si 'organisme administratif a uti-
used as efficiently as possible those resources it e dissi efficacement que possible les ressources
had available; and dont il disposait;

-

(3) the impact of the delay, considered as encom-  (3) lincidenceldy donsigtée comme englo-
passing both prejudice in an evidentiary sense and  bantjedme sur le plan de la preuve et les
other harms to the lives of real people impacted by  autres attaintexistence des personnes tou-
the ongoing delay. This may also include a consid- eeshpar le elai qui sEcoule. Cela peutgale-
eration of the efforts by various parties to mini-  ment comprendre I'examen des efforts que les dif-
mize negative impacts by providing information or erdites parties ontegloyes pour eduire au
interim solutions. minimum les effetegatifs en fournissant des ren-
seignements ou en apportant des solutions provi-
soires.

(See generallyRatzaff, supra, at p. 346Saskatch-  (Voir, de mangre grérale, Ratzaff, précit, a la

ewan (Human Rights Commission) v. Kodellas p. 346;Saskatchewan (Human Rights Commission)

(1989), 60 D.L.R. (4th) 143 (Sask. C.AR v. c. Kodellas (1989), 60 D.L.R. (4th) 143 (C.A.

Morin, [1992] 1 S.C.R. 771; McMurtriesupra; Sask.); R ¢. Morin, [1992] 1 R.C.S. 771;

and Skiffington supra.) Obviously, considering all ~ McMurtridpc. cit.; Skiffington, loc. cit.) L'exa-

of these factors imposes a contextual analysis.  men de ces facteurs commande ed@tnae,

Thus, our Court should avoid setting specific time  une analyse contextuelle. Notre Cour devrait donc

limits in such matters. A judge should consider theeviter d'imposer desedais pecis en la magire. Un

specific content of the case he or she is hearing  juge devrait examiner les faits particuliers de I'af-

and make an assessment that takes into account the  faire dont il est saisi et favalusten qui

three main factors that have been identified above. tienne compte des trois principaux factésrs d”
plus haut.

A number of parties have raised the objection Plusieurs parties ont souke’objection selon
that the consideration of some of those factors may  laquelle I'examen de certains de ces facteurs peut
extend “special treatment” to certain kinds of indi-  avoir pour effet d’accorder un «traitement particu-
viduals, whether these be people who commit Iereeftaines personnes, qu'il s'agisse de gens
more stigmatizing wrongs or who are more sus-  qui commettent des fautes plus stigmatisantes ou
ceptible to harms like damage to their reputations.  de gens qui sont pluesapdss pejudices
Some interveners were afraid that the application =~ comme I'atteitdeéputation. Certains interve-
of such factors might indeed require preferential  nants craignaient que I'application de tels facteurs
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treatment for powerful and influential people. n’exige, en fait, que des personnes puissantes et
These objections and fears are misplaced. It influentes jouissent d'un traitera@Emerpiel.
appears sound administrative practice for decision-  Ces objections et ces craintes ne soneégas fond”
making bodies to recognize the relevance of the Le fait qu'un organiegidedf reconnaisse la
identified factors while deciding how to process a  pertinence des factecnits gjour dcider de la
particular case. For example, task forces analysing confag traiter une affaire dos@ 'sembletre une
delay report that it is simply a good case manage-  saine pratique administrative. Par exemple, des
ment practice to send to different tracks cases of  groupes de travail qui analyselatisesighalent
differing levels of complexity: see, e.g., Brookings  qu’une bonne pratique de gestion des dossiers con-
Task Force on Civil Justice Reforrdustice for  siste simplemenrd traiter diffremment des affaires
All: Reducing Costs and Delay in Civil Litigation = comportant des niveaux de complexdifféerents:
(1989), at p. 3. Similarly, it only makes sense for  voir, par exemple, Brookings Task Force on Civil
administrative bodies seeking to minimize their  Justice Refdustjce for All: Reducing Costs
negative impacts on real people to consider thand Delay in Civil Litigation (1989),a la p. 3. De
ramifications of their failure to act expeditiously. emé, il est seulement logique gqu’un organisme
In any event, every case should be processed with  administratif qui cltenédeire au minimum
due dispatch. son incidenceegdtive sur des personnes tienne
compte des comesjuences de son omission d'agir
rapidement. Quoi qu’il en soit, toute affaire devrait
étre trai€e avec elérité.

VIIl. Delays Before the British Columbia Human  VIII. dlgi écouE en I'espce dans les predures
Rights Commission in This Case devant la Commission des droits de la per-
sonne de la Colombie-Britannique

Unreasonable delay in administrative proceed- En droit administratif, le elai dgraisonnable 162

ings is illegal under administrative law. It is a  dans desquoEs administratives esteidjal. Il
breach of the duty to conduct administrative pro-  constitue un manquan@figation d’assurer
ceedings fairly. Because of the highly contextual  @modlementequitable des predures. Vu le
nature of any assessment of delay, | turn now to an  eaeabButement contextuel deudluation du
analysis of the identified factors in the case at bar.elaid’je vais maintenant analyser les facteurs
| eventually conclude that inefficiency in the Com- ecdts dans la gsente affaire. Je conclus, esfid”
mission’s handling of this matter has led to abuse nitive, quecten fimefficace dont la Commission
of process that must be addressed with the appro- alagi€sente affaire a doarlieua un abus de
priate remedies in the circumstances of the case eg@uoe auquel il faut reedier en accordant la
and in consideration of the interests of the com-eparation appropgg dans les circonstances de

plainants. I'affaire et en tenant compte deerigts des plai-
gnantes.
A. Length of Delay A. Lalongueur du délai

The first factor to be considered is the time Le premier facteuma ‘prendre en consdition 163

taken relative to the inherent time requirements of  esktlai dcouE par rapport audlai inkérenta

the matter. In the Court of Appeal, McEachern [I'affaire. Le juge en chef McEachern de la Cour
C.J.B.C. characterized the allegations in the case at  d’appel de la Colombie-Britannique & lgsalifi’
bar as “relatively simple complaints” ((1998), 49 ealhtions en I'egre de TRADUCTION] «plaintes
B.C.L.R. (3d) 216, at para. 37), stated that “[tlhese  relativement simples» ((1998), 49 B.C.L.R. (3d)
kinds of disputes are quickly resolved by courts 216, au par. 37). |l aafjva’«[lJes tribunaux

and tribunals all the time, and there are no complex  judiciaires et les tribunaux adminisaéfg r
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legal or factual issues” (para. 37), and concluded toujours rapidement ce genre edendiffét
that “a week at the outside would have sufficed”  qu’aucune question juridique ou factuelle com-
(para. 51) for the investigation. Although  plexe ne se pose» (par. 37) et a conclu qu'«il aurait
McEachern C.J.B.C. perhaps puts matters a bit  suffi tout au plus d'une semaine» (par. 51) pour
optimistically in suggesting that the investigation  effectuer I'etguBien que le juge en chef
could have been wrapped up within a week, there ~ McEachern soit quelque peu optimiste lorsqu’il
is a good measure of truth in what he says. laisse entendre queeteraguait puefre com-
plette en moins d’'une semaine, il y a une grande
part de erité dans ce qu'il dit.

At this point, a closer scrutiny of the facts is A ce stade, un examen plus minutieux des faits
necessary in order to establish the inherent time  s'impose goeimdner le dlai inkérenta I'af-
requirements of the case. Different kinds of “alle-  faire. Uneegalion de discrimination sexuelle»
gations of sexual discrimination” may be more or  pre plus ou moins complexe selon le cas. Une
less complex. A pay equity case might properly  affaieqdi€ salariale pourrait reguf, a juste
involve complex statistical analysis and innovative titre, une analyse statistique complexe et une argu-
legal arguments and take time for those reasons. A mentation juridique novatrice, et durer ainsi un
case about other forms of well-concealed systemic  certain temps. Une affaire portant sur d’autres
discrimination might involve numerous witnesses  formes de discriminatioensgsté bien dissimu-
and take time for that reason. But other cases thate pburrait faire intervenir de nombrewmdins
involve “allegations of sexual harassment” et se prolonger pour cette raison. Cependant, il se
between individuals may have few complex legal  peut que d’autres affaiflessd question d’«ad¥
or factual elements and thus appropriately should  gations deldrment sexuel» entre des per-
take much less time. sonnes comportent paléxiénts juridiqgues ou

factuels complexes et duremtentuellement moins
longtemps.

Considering the complexity of the allegations La complexi€ des akbgations ne devrait pasré
should not be seen to reflect in any way on their cyeicomme ayant une incidence quelconque sur
merits. This being said, the case at bar falls within  leur bienefo@dla dit, le @Sent dossier tombe
a relatively less complex category. The allegations  dans tmaa¢” des affaires relativement moins
with respect to Willis, an aide to Blencoe, were  complexestait aléglg, au sujet de Willis, une
that Blencoe made sexual overtures to her and adjointe de Blencoe, que ce dernier lui avait fait
inappropriately kissed her when she came to work  des avances sexuelles et I'avaiteemb@ss”
one evening in August 1994 and that he had subse-  ponemt” lorsqu’elle €fait rendue au bureau
guently put his arm on her arm in a sexual manner  pour y travailler un soir du mais 184, et
in March 1995. The allegations with respect to  qu’en mars 1995 il avait agoumybras contre le
Schell were that Blencoe in March 1993 had inap-  sien dans un dessein apparemment sdaitel. Il
propriately kissed and hugged Schell, who worked ega#f, au sujet de Schell, qu’en mars 1993 Blen-
for a sports organization deriving funding from  coe l'avait emlemstetreinte inopportuement
Blencoe’s ministry, and that he had subsequently  alors qu’elle travaillait pour une association spor-
on several occasions between July 1993 and July tive feapaf le minigfe de Blencoe, et cu’”

1994 given her unwanted attention by inviting her  maintes reprises, entre juillet 1993 et juillet 1994,
for a drink. There were no other direct witnesses to il lui avait aecong” attention non soutest’en
any of the incidents, although there was some cor-  l'invigaptendre un verre. Personne d’autre n'a
roborating evidence from a small number of othereté directementetmoin de ces incidents, bien qu'il
y ait eu €moignage corroborant de la part d'un
petit nombre d'autres personnes. Lesgdtions
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witnesses. Blencoe denied some aspects of the  ont fait I'objetrdgadions de la part de Blen-
allegations and admitted others. @eertainegards et d'aveua d'autresegards.

Recognizing that this case is far less complex La reconnaissance que laepente affaire est166
than many other sexual discrimination cases does  beaucoup moins complexe que bien d’autres
not alleviate the seriousness of the allegations, but  affaires de discrimination sexuelieia’pts la
it is clear from the record that the allegations were  gragié#S akgations, mais il ressort clairement
not of a nature that could justify a prolonged inves-  du dossier que egmtalis rétaient pas de
tigation. Ultimately, the case was about a “he said/  natyustifier la tenue d’'une engt€ prolonge.
she said” scenario concerning which there should En fin de compe&aitl question de versions
have been an adjudication. In this sense, there was  eg@paEs faits, qui auraient dionner lieua
little or nothing to investigate, and there was no  uee€sion. |l y avait donc peu ou pas reatia
reason for the pre-hearing investigation to take a  eeqguie sorte que rien ne justifiait que I'en-

long period of time. gete pealablea’ 'audience se prolonge.
Lowry J. expressed serious misgivings about the Le juge Lowry a exprira’de stieuses aserves 167
delays in this case. He wrote at para. 46: au sujetethi é€ouE en l'esgce. Il aecrit, au
par. 46:

It may well be that the structure of the Commission TRAPUCTION] Il se peut fort bien que la Commission
should be such that, given the nature of the complaints adreeofganisé de telle sorte que, compte tenu de
made by Ms. Schell and Ms. Willis, two years would not  la nature des plaintesnefeSkhell et Willis, deux
be required to determine that they warrant a hearing. eemné soient pagcessaires pouetErminer si elles
[Emphasis added.] justifient la tenue d’'une audience. [Je souligne.]

While Lowry J. went on to attribute the delay to a  Bien qu'il ait ensuite ienfeut€lai a un manque

lack of resources, he questioned the effectiveness  de ressources, le juge Lowry a mis en doute I'effi-
of the Commission, and his finding that two years  eadi¢’ la Commission, et sa conclusion qu'un

was an inappropriately long time confirms my con- elail"de deux ansetait trop long confirme la
clusion on this branch of the analysis. The inherent  mienne en ce quiadeaitolet de I'analyse. Le

time requirements in this case were minimal. eladinhérenta la pesente affairetait minime.

By contrast, the time taken was anything but Par contre, le elai écouk était loin détre 168

minimal. After five to six months spent on deter-  minime. égpavoir mis cin@ Ssix moisa décider
mining that it could hear the complaints, and once  qu’elle pourrait entendre les plaintesseatspor”
Blencoe had a chance to respond, the Commission  Blencoe eut obtenu la gosiEbi#ftondre, la
then mysteriously took the five months from April Commission a emn@isement mis cing mois,
1996 to September 1996 to appoint the same  soit dawdptembre 1996, Esigner le rafe
investigator who had been working on the file all  estquf qui $tait occup’ jusqued du dossier,
along despite having told Blencoe that it expected emm i elle avait auparavant diBlencoe qu’elle
to do so within two months (appellants’ record, at  s’attenald# faire dans uneldi de deux mois
p. 229). The investigation took some four months.  (dossier des appelaats. 229). L'engete a
The trial judge found at para. 44 that this investiga- ednviron quatre mois. Le juge de preraiins-
tion was concluded in January 1997. Given this  tance a conclu, au par. 44, quetéengif pris
finding, then after this conclusion of the investiga-  fin en janvier 1997. Compte tenu de cette conclu-
tion, it apparently took the investigator another  siongaga fin de I'engefe, I'enqeteur aurait
two months to write and forward a 12-page  alors mis deux autresanmaitiger un rapport de
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report in early March 1997, and this only after let-

12 pages @i @ardnsmis au ebut du mois de

ters from Blencoe’s lawyer asking about the delay

mars 1997, et ce, uniquenesrut’avocat de

(appellants’ record, at pp. 322-35). After another

Blencoe eut endeyg’ lettres dans lesquelles il

four months, in July 1997, the Commission finally

posait des questions au sujelatdécdUE (dos-

told Blencoe that the matter would proceed to a
Tribunal hearing. It then took another two months
to get a date set for the hearing, which was sched-
uled to be some six months later in March 1998. In
all, the time for the Commission to make the deter-
mination that the complaints should go to a hear-
ing was approximately two years. The time from
the initial filing of the complaints to the scheduled
hearing was approximately 32 months. While it is
true that the Commission’s decision to send the
matter to a hearing involved a number of steps,
every one of these steps involved a significant
delay.

sier des appelants, aux pp. 3%). Quatre
autres mois plus tard, en juillet 1997, la Commis-
sion a finalemeatBleisoe que le Tribunal
gutecdita’ I'audition de l'affaire. Deux autres
mois se sont emsgitdss’ avant qu’'une date
d’'audience se# fix' mois de mars 1998, soit
gquelque six mois plus tard. En tout, il a fallu envi-
ron deuxaalasCommission pouretider que les
plaintes feraient I'objet d’une audience. Environ
32 mois seesonBs entre le gt initial des
plaintes et la datedodr leur audition. bthe
s'il est vrai que la Commissionfranghir un

certain nombre efapes pouretider que I'affaire

ferait I'objet d’'une audience, chacune de eepés
a comport” un dalai consigérable.

A particularly egregious example of the Com-
mission’s unacceptable lack of diligence may be
found in the events during the period from October
16, 1995 to December 21, 1995. During that time,

Les événements qui se sonemuks entre le 16

octobre et lee@dnibire 1995 sont un exemple
pargceinent frappant du manque inacceptable
de diligence de la Commission. Au cours de cette

the Commission breached procedural fairness byeriogé, la Commission a marega’son obligation
failing to send to Blencoe Willis's October 16 edui€ pro&durale en ne transmettant pas °

response to his submissions on the timeliness of
her complaint. In response to an inquiry, Blencoe

Blencapdmse du 16 octobre que Willis avait
demnses observations concernant le respect du

received the Commission’s letter dated Decemberelaidmparti pour dposer la plainteA la suite

21 on December 27. Although the December 21

letter denied that a decision had been made on this
issue, a January 22, 1996 letter revealed that the

d’'une demande de renseignements, Blengoe a re,
le@mibre, la lettre de la Commissionedat”
due@dmibre. Mine si, dans la lettre du 21

Commission had actually already made the deci- ecedibre, on niait qu’unesdision avaieté prisea’

sion on December 18, before it even sent Blencoe

ce sujet, une lete diat22 janvier 1996 a

the documents to which he had wished to reply andeél& que la Commission avaie@d pris une dci-

that the Commission had possessed for three

sion ledéhbre 1995, avantaeme d'envoyer

months (see pp. 290-300 of the appellants’ recordj Blehcoe les documents auxquels il voulejtan-

The Commission essentially failed even to keep
those affected by its decisions up to date with what
was going on.

dre et gu’elle avait en sa possession depuis trois
mois (voir les ppa 280 du dossier des appe-

lants). La Commission a essentiellement omis de

tenir au courant de la situation les personnes tou-
chées par sesedisions.

Regardless of any arguments that parts of the Indépendamment de tout argument que déaid”
time were necessary for procedural safeguards, thetait én partie @Cessaire pour offrir des garanties

facts are that the Commission was slow at every
step along the way. This eventually added up to a

delay measured in years for a decision that was not

guocles, il reste que la Commissione® -
tvates legtapes. Il lui a fallu, eneinitive,
plusieueesrpour prendre unes@sSion non
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inherently complex. Although a few letters back  complexe en sem&1si un certairchange de
and forth might have been appropriate, nothing in  correspondance avairepappropg, le d&lai
the inherent time requirements of the case came erémta I'affaire était loin de correspondra °
close to requiring the delay that occurred. celui qui fesuE.

B. Cause of the Delay B. La cause du délai

The second factor that we must consider is the Le deuxéme facteur que nous devrons prendtél
cause of delay beyond the inherent time require-  en cenagidh est la cause de la prolongation du
ments of the matter. It is true that Blencoe soughtelaidhhérenta I'affaire. Il est vrai que Blencoe a
to use those defences available to him, including etdhhvoquer les moyens deféhse dont il dis-
an argument about whether the complaints had  posait, y compris I'argument de la question de
been correctly filed within the limitation period  savoir si les plaintes avaigéntliment &poges
provided by the statute. But in so doing, he did not  dansl& gigvu par la loi. Toutefois, ce faisant,

become responsible for the sheer inefficiency of il n'est pas devenu responsable de lirefficacit”
the Commission in dealing with these and other  pure et simple dont la Commission a fait preuve en
matters. traitant ces plaintes et d'autres questions.

A measure of Blencoe's determination to seek Blencoe a mon&a quel point iletait dstermiré 172

an end to the delay is that even after matters haa mettre fin au élai en offrant de renoncax °

been delayed to this point largely on account of the etapié de I'encete sur les plaintes et de passer
Commission’s failures to comply with basic proce-  directenseniné audience, enie si les choses

dural fairness, he offered to forego the investiga-  avaient jusquaHé en longueur surtoat cause

tive stage of the complaints to bring them to a  du manquement de la Comraissiombligation
hearing. In so doing, we may infer that he made fondamentakquié” pro&durale. On peut

clear to the Commission that he was seeking a wayeduidé que, ce faisant, il a clairement signdfila

past the delay and red tape in which his life had =~ Commission qu’il souhaitait en finir avelales d”
become bound. In his request, he was rebuffed, as et les fesradithinistratives qui lui empoison-

the Commission would have required him to make  naient la vie. |l aesseg/ rebuffada te sujet

major concessions on the existence oprama  étant done que, pour passer directement’au-

facie case against him, if he wanted to proceed to  dience, la Commission l'auraé ®lfhge des

the hearing. (Although Blencoe made the offer  concessions importantes au sujet de l'existence
only on the Willis complaint, this seems to be d'une prepvena facie contre lui. (Quoique
explained by the fact that he was simultaneously  Blencoe n’ait fait cette offael’ggard de la

trying to find out whether a decision on the timeli-  plainte de Willis, cela semble s’expliquer par le
ness issue in the Schell complaint had been made  fait qu'il tentaiteere nemps, deedouvrir Si
without notification as had occurred with the  umeidion concernant le respect delad imparti

Willis complaint (see the appellants’ record at  dans le cas de la plainte de Schedtéarexidue

pp. 220 and 301).) On numerous other occasions a@sson insu comme celaegait produit relativement

well, Blencoe asked about when there would be a la plainte de Willis (voir les pp. 220 et 301 du
decision on the complaints. Indeed, Blencoe’s dossier des appelants).) Comme l'atteste un grand
inquiries of this nature comprise a significant num-  nombre de lettregeger®i dossier, Blencoe a

ber of the letters in the record. There can be no  aussi maintes fois @eanapel moment une
doubt that there was serious delay on both com-ecisibn serait rendue sur les plaintes. Il ne fait
plaints and that Blencoe tried to find a way to end  aucun doute que les deux plaintes ont fait I'objet
it. After being thus rebuffed, his counsel was under  d’efaidimportant auquel Blencoe a tentle

no obligation to beg and cry for an expedited hear-  mettre finesApette rebuffade, il etait plus
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ing to demonstrate to the Human Rights Commis- ecessaire que l'avocat de Blencoe s’efforce de

sion the seriousness of his requests. convaincre la Commission edauxs” des
demandes de son client en faisant des pieds et des
mains pour obtenir rapidement la tenue d’'une
audience.

A further measure of the Commission’s beha- Une autre exemple de la conduite que la Com-
viour with respect to delay is that even at the  mission adopte eerendé élais est que, ere
Supreme Court of Canada, the Commission admits  devant la Coenmsudd Canada, elle recomna”
that it cannot explain what was going on for five  qu'elle ne peut pas expliquer ce qui s'&st pass’
months of the time that it was dealing with the  durant les cing mois au cours desquels elle a trait”
allegations against Blencoe. On a matter that ide- legatibns formwdées contre Blencoe. Dans une
ally should not even have taken five months, a  affaire gealéhent, n'aurait emhe pas d"se
five-month period of unexplained delay remains  prolonger pendant cing moiglainrgExpligE
surprising and troubling. Lowry J. characterized  de cing moia &sfois€tonnant et troublant. Le
this period as a “five-month hiatus when there  juge Lowry a geatififte pfiode de TRADUC-
appears to have been no activity in relation to thgloN] «vide de cinq mois pendant lequel rien ne
complaints” (para. 47). After the gap, the Commis-  sembldres pass’ relativement aux plaintes»
sion sent Blencoe a letter dated September 6, 1996  (par. 4®s Aptte efiode, la Commission a
to advise him that it was appointing the same per-  emdoBlencoe une lettre dat’du 6 septembre
son as investigator as had up to that point been 1996 l'informant quésiigndita titre d’enge-
dealing with the pre-investigation report. In other  teur la personne qui, jusgséthit occupe du
words, in five months, nothing happened. This rappogtlpblea’ I'enquete. En d'autres termes,
five-month lapse is just the high mark of the Com-  rien ne s'esepassdant cing mois. Cet inter-
mission’s ineptitude. valle n'est que le paroxysme de I'ineptie dont la

Commission a fait preuve.

C. Impact of Delay on the Respondent C. L'incidence du délai sur I'intimé

The third factor that we must consider is the Le troiseéme facteur que nous devons prendre en
harm accruing as a result of the delay. Although  cemattbn est le mjudice Esultant du drai.
Lowry J. found “that no clear case of prejudice in erE si le juge Lowry a conclurHADUCTION]
terms of an inability to defend has been made out”  «qu’il n'y a aucune preuve manifestpudieer”
(para. 10), there is no doubt that Blencoe and his en ce qui concerne laecagasit” eéfendre»
family suffered serious harm in other ways. Lowry  (par. 10), il n’y a pas doute que Blencoe et sa

J. went so far as to write at para. 50: famille ont subi un graepdicé a d’'autres
égards. Le juge Lowry va jusqu’écrire, au
par. 50:

There is, however, substance to the contention that TRADUCTION] Il y a toutefois de quoi etendre que
the hardship Mr. Blencoe, his wife, and his children les diffesutile M. Blencoe, s@pouse et ses enfants
have suffered, and continue to suffer, is markedly dis- epriuees et qu’ils continuent eprouver sont nette-

proportionate to the value there can now be in an adjudi- ment dispropedgaitiavantage gu'il peut mainte-
cated resolution. [Emphasis added.] nant y avoir d’obtenir aosidh sur I'affaire. [Je sou-
ligne.]

There can be no doubt about the impact of the Il n'y a aucun doute que les edjations ont une
allegations on the respondent and his family. The  incidence sur Erdinsa famille. La caeie de
respondent’s career is finished. He and his family  lietim$t termieé. Sa famille et lui oneté
have been chased twice across the country in their  dsagudeux reprises lorsqu’ils ont tentde
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attempts to make a new life. He was under medical  refaire leur vie ailleurs au pays. Pendant plusieurs
care for clinical depression for many months. In  mois, il a eu rea@utss soins gdicaux pour

the wake of the outstanding complaints before the traiter wepresSion cliniqueA la suite des
Commission, even such a normal aspect of life as  plaiipe®Es devant la Commission, Blencoe
coaching his youngest son’s soccer team has been ensgtt emgché d’'exercer une actiataussi

denied to Blencoe, since he has faced stigmatiza- normale quentt@guipe de soccer de son fils

tion in the form of presumed guilt as a sexual har-  cadet en raison de la stigmatissti@u [fait

asser. As Lowry J. wrote at para. 13: ett€” pesung coupable de haglement sexuel.

Comme l'a€crit le juge Lowry, au par. 13:

The point need not be further stressed. The stigma TRADUCTION] Il n'y a pas lieu d'insister davantage
attached to the outstanding complaints has certainly sur ce point. La stigmatissgicaudi’plaintes dont
contributed in large measure to the very real hardship M. Blencoe faisait I'obigtraesit contribe'dans une
Mr. Blencoe has experienced. His public profile as a large mesure aux dffidel” Eelles qu'il aeprou-
Minister of the Crown rendered him particularly vulner- _ees. Du fait de sa visibi#étén tant que ministre du gou-
able to the media attention that has been focused on him vernenaggit,davantage expes I'attention que les
and his family, and the hardship has, in the result, been ediamTui ont pogéa lui-méme eta’sa famille, ce qui
protracted and severe. [Emphasis added.] explique la longueur et l& giewitifficules qui ont

résulg. [Je souligne.]

Although | do not deny that Blencoe might have Bien que je ne nie pas que Blencoe aurait E)ZP
taken additional steps to make the Commission  prendre d'autres mesures pour que la Commission
more fully aware of the impact on him of contin-  soit plus consciente de lincidence quelale d”
ued delay, he did try to move matters along. The  avait sur lui, il reste qu'ileaderftire avancer
Commission showed next to no regard for the pos-  les choses. La Commission s’esé madque
sible impacts of its delays, often taking long peri- iretiéfite aux effets possibles de sefaid; en
ods of time even to respond to requests for infor-  mettamedouvent beaucoup de terapgpon-
mation as to the progress of the file. It certainly did  dre saiides demandes de renseignements sur
nothing to minimize the impact of the delay on the evdlution du dossier. Elle n'ausment rien fait
respondent. poureduire au minimum l'incidence dweldi sur

lintime.

It is true that administrative delay was not the Il est vrai que le elai administratif n'a pasté la 177
only cause of the prejudice suffered by the respon-  seule causejddige subi par l'intire! Néan-
dent. Nevertheless, it contributed significantly to  moins, il a beaucoup can&ibah aggravation.
its aggravation. It must be added, though, that this Il faut cependant ajouter qelai @edalement
delay also frustrated the complainants in their ejod® la volon€ des plaignantes de voir leurs
desire for a quick disposition of their complaints.  plainegiées rapidement. Enfin, I'inefficaeitét
Finally, the inefficient and delay-filled process at les multiplelsid qui ont caraetis® le processus
the Commission linked with the specific blunders  devant la Commission et quiesngdi’particu-
made in the management of those particular com-  lier, aux gaffes commises dans la gestion de ces
plaints harmed all parties involved in this sorry  plaintes est toutes les parties ¢e processus
process. Its flaws were such that it may rightly be epldfable. La praadure aeft a ce point vige
termed to have been abusive in respect of the qu'on @guste titre la qualifier d’abusiva -
respondent. In this connection, | note that my col- egdifd de l'intine. A cet égard, je constate que,
league, Bastarache J., despite coming to the con-emarg’il conclut que la conduite qu’elle a adop-
clusion that the conduct of the Commission did notee t'a pas constiéuun abus de predure, mon
amount to an abuse of process, nevertheless found eguoellle juge Bastarache aammoins jug’
it necessary to award costs against the Commissiorecessaire de condamner la Commissaopayer
in light of the “lack of diligence [it] displayed” desepéns en raison de «lI'absence de diligence
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(para. 136). In my view, this further demonstrates  [qu'elle a] mae#es(par. 136)A mon avis,
the tension in this appeal and the fact that the con-  cela est un autre indice de la tension qui existait en
duct of the Commission in dealing with this matter  lespet du caraeté moins qu’'acceptable de la
was less than acceptable. conduite aglppar la Commission en traitant
cette affaire.

IX. Administrative Remedy IX. Bparation issue du droit administratif

178 In the end, the specific and unexplained delay En dgfinitive, le dlai inexpliqe en cause justi-
entitles Blencoe to some kind of remedy. The fie d’accorder une formepdeationa Blencoe.
choice of the appropriate redress requires, though,  Toutefois, le choix dmpdeation appropee
a careful analysis of the circumstances of the case, requiert une analyse minutieuse des circonstances
in order to identify the causes and nature of the  de l'affaire afin ederrdiner les causes et la
delay and its impact on the process, because the  natuedalaitisi que son incidence sur les pro-
courts always have some discretion on orders ofedurEgs,etant done”que les tribunaux judiciaires
remedies founded on the old prerogative writs. The etiedhent toujours un certain pouvoir dettwh-
selection of an appropriate remedy may also naire eneraatie eparations fongés sur les
impose a delicate balancing exercise between com-  anciens brefragagive. Le choix d’'unespa-
peting interests. In proceedings like those that gave  ration apmEopelit aussi commander usea-
rise to this appeal, we must factor in the interest of  luatedicate d'inEréts opposs. Dans des pro-
the respondent, that of the complainants them-educds comme cellea Torigine du pesent
selves and finally, the public interest of the com-  pourvoi, il nous faut tenir compte @gét'id€
munity itself which wants basic rights enforced I'inépde celui des plaignantes et, enfin, de celui
efficiently but fairly. As we have seen above, the  de la colleetilaijuelle souhaite une application
courts must also consider the stage of the proceed-  efficacepquaiable, des droits fondamentaux.
ings which has been affected by the delay. A dis- Comme nous I'avons vu, les tribunaux judiciaires
tinction must be drawn between the process lead-  doagalement prendre en coresidfion I'étape
ing to the hearing and the hearing itself. A  des @docés qui est touek” par le dlai. Une
different balance between conflicting interests may  distinction €wé €tablie entre les predures
have to be found at different stages of the adminis-  mendatidience et 'audience elleeme. Une
trative process. evaluation des ietéts opposs peut se enéler

nécessairea “chacune destapes des predures
administratives.

179 Several kinds of remedies are available either to Plusieurs types deeparation permettent deepr”
prevent or remedy abusive delay within an admin-  venirlaidibusif dans des pmdires adminis-
istrative process. The main forms of redress that tratives, ou d'gdiem’Les principales formes
we need address here are a stay of proceedings, epdgation qu'il nous faut examiner en I'esp’
orders for an expedited hearing and costs. sontet'ales proedures, I'ordonnance enjoi-

gnant de tenir une audience eléeée et I'adjudica-
tion de apens.

180

Whoever asks for a stay of proceedings carries a Quiconque demande I|'at” des proedures
heavy burden. In a human rights proceeding, such  assume un lourd fardeau. Dansedesesrec
an order not only stops the proceedings and earatie droits de la personne, en plus de mettre
negates the public interest in the enforcement of  fin auxepoes et dfre contraire T'interét du
human rights legislation, but it also affects, in a  public dans I'application @gikldfion relatives
radical way, the interest of the complainants who  aux droits de la personne, une telle ordonnance va,
lose the opportunity to have their complaints heard  en outre, radicalantencontre de l'irgfét du
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and dealt with. The stay of proceedings should not  plaignant qui perd la passibiltdir sa plainte
generally appear as the sole or even the preferred  entendueglét. rL’anét des proedures ne
form of redress: se® v. O'Connor, [1995] 4  devrait pasagéralementefre considié comme la
S.C.R. 411, at para. 68. A more prudent approach  sepdeation possible ni @mie comme la forme
would limit it to those situations that compromise  dparation peférée: voirR. c. O’ Connor, [1995]
the very fairness of the hearing and to those cases 4 R.C.S. 411, au par. 68. Il serait plus prudent de
where the delay in the conduct of the process lead-  limiteret'aes proedures aux casuol'equig
ing to it would amount to a gross or shocking em& de l'audience est compromise etl® Elai
abuse of the process. In those two situations, the  dans lexipres ' menar# M'audience constitue-
interest of the respondent and the protection of the  rait un abus dmlpregjrossier ou scandaleux.
integrity of the legal system become the paramount  Dans les deux cagtl'id1'intimeé et la protec-
considerations. The interest of the complainants tion dedité du systme judiciaire deviennent
would undoubtedly be grievously affected by a les factewpgmdrants. L'aret des proedures
stay, but the prime concern in such cases becomes  porterait sans doute gravemenra dttegrés -
the safeguarding of the basic rights of the respon-  des plaignantes, mais la prineipateigation,
dent engaged in a human rights proceeding and the  en pareil cas, devient la protection des droits fon-
preservation of the essential fairness of the process  damentaux deelinpliqué dans des pree’
itself: seeRatzaff, supra, at para. 19. Whatever its  dures en pratide droits de la personne et la pro-
consequences, a stay may thus become the sole tection egei€l’ essentielle des predires
appropriate remedy in those circumstances. emes: voirRatzZaff, précite, au par. 19. Quelles
gu’en soient les comsgluences, l'aat des proe-
dures peut donc devenir la seudparation appro-
priee dans ces circonstances.

| note that my approach on the matter of a stay Je souligne que mon point de vue concernant!ft
here is consistent with the approach that our Court  question d'endas proedures en I'egre est
has adopted in the slightly different context in  conformneelui que notre Cour a adepdans le
Canada (Minister of Citizenship and Immigration)  contexte ¢gerement dif€rent de l'aret Canada
v. Tobiass, [1997] 3 S.C.R. 391. There, the Court, (Ministre de la Citoyenneté et de I'lmmigration) c.
following O’ Connor, supra, recognized a stay as Tobiass, [1997] 3 R.C.S. 391. Dans cet errla
appropriate in situations where the fairness of the  Cour a suiwetl@r€onnor, précit, et a reconnu
hearing had been compromised as well as in situa-  qu’'eh @es proedures peuette ordone’dans
tions falling within a residual category. For a les cad’equig de I'audience att compromise
residual case to give rise to a stay, the Court held et dans ceux eugénteld’'une ca&gorie Esi-
in Tobiass, at paras. 90-91 that a stay could be duelle. En ce qui concerm €arvertu d’'une
granted where it was the only reasonable means of egea€ Esiduelle, la Cour a stapaux par. 90 et
stopping an abuse that would be perpetuated and 91 dat Tahiass, qu'il pourraitétre accord’si
aggravated through the conduct of a trial. For a etaitle seul moyen raisonnable de mettreafim
stay to be appropriate as a remedy for an abuse that  abus qreu&iient d’'un pras contribuerait
has already occurred, the abuse must rise to a levalpergtuer oua aggraver. Pour qu’un atrpuisse
such that the mere carrying forward of the casetre drdone’afin de reradiera un abus eja com-
will offend society’s sense of justicdpiass, at  mis, I'abus doiefre tel que la seule poursuite de
para. 91): i.e., in my analysis, where there is a  I'affaire choquera le sens de la justice d#éla soci”
gross or shocking abuse, or where the societallobigss, au par. 91): autrement dit, il convient de
interest in proceeding does not outweigh the con-  I'ordonner, selon moi, lorsqu’il y a abus grossier
siderations | have enumerated. ou scandaleux ou encore lorsqeét’ide la
société dans la poursuite de I'affaire ne 'emporte
pas sur les consédations que j'aehurneérées.
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The approach of the courts should change when L'approche des tribunaux judiciaires devrait
it appears that the hearing will remain fair, in spite  changer lorsqu’il appert getaiend portera pas
of the delay and when the delay has not risen to the  atteibégui® de l'audience et qu'il ne consti-
level of a shocking abuse, notwithstanding its seri-  tue pas un abus scandalewit eie da grawit’
ousness. More limited and narrowly focused reme-  Desardtions plus limits et mieux cikks
dies would then become appropriate. In the context  seraient alors appsofidns le contexte d'un
of a judicial review procedure akin to mandamus,  a@etijldiciaire analogue au mandamus, toute
the first objective of any intervention by a court intervention d'un tribunal judiciaire devrait,
should be to make things happen, where the d'abord et avant toufa ¥&er avancer les cho-
administrative process is not working adequately.  ses lorsque lesdpres” administratives ne se
An order for an expedited hearing within such eralilent pas atjuatement. L'intervention judi-
time frame and with such conditions as the Court  ciaire la plus pratique et efficace serait d’ordonner
might set would be the most practical and effective  la tenue d’'une audiemt&régcians unealai et
means of judicial action. Used at the right moment,  aux conditions prescrites par la cour. Si elle est
such a remedy may safeguard the interest of all aeeoali bon moment, cettepdration peut
parties to the process. A litigant who believes he or  egeatles irgféts de toutes les parties en cause.
she is facing undue delay should probably take that  La partie qui se croit victimeethiumngistifié
route rather than letting the process decay in the  devrait probablemesadqrae cette &émn plu-
hope of stopping the old process on some futureot qtie de laisser la situation setéiorer dans
date. I'espoir de pouvoir mettre fin aux peolcires uk-

rieurement.

An order for costs is a third kind of remedy. It L’adjudication de dpens est la troisime Epara-
will not address the delay directly, but some of its  tion possible. Elle touche non pai ldicte-
consequences. If a party must resort to the courts  ment, maisqautiines de ses cangiences. Si
to secure a timely hearing or to speed up the pro-  une partie doit recourir aux tribunaux pour obtenir
cess in which he or she is engaged, some form of la tenue d'une audience en temps opportun ou pour
compensation for costs should at least be consid- elé&ec” les proedures dans lesquelles elle est
ered by the courts in their discretion. Whenever  imgayues tribunaux devraient au moins pou-
parties are compelled to seek judicial interventions  voir envisager la possibéitcorder une forme
to safeguard their rights, costs must be considered  quelconque d’indemnisatioapdas. cChaque
to compensate at least in part the time, money and  fois qu'une partie doit faireaappelcour de
efforts expended in obtaining redress. Even if justice pour faire respecter ses droiepeles d”
costs cannot indemnify the party for all the losses  doiedr@g pris en compte pour compenser, du
and prejudice arising from administrative delay, = moins en partie, le temps, I'argent et les efforts
they afford at least a measure of compensation. casadiobtention d’'une eparation. Me si
les Bpens ne permettent pas d'indemniser la partie
de toutes les pertes et de tout lejpdice Esultant
d’'un délai administratif, ils assurent au moins une
certaine indemnisation.

In the present appeal, the remedy of a pure stay En I'esgece, la €paration consistarst ordonner
of proceeding appears both excessive and unfair. et'@uf et simple des predires panda la fois
First, in spite of the seriousness of the problems  excessivedtitable. Prengrement, malgr’la
faced by Blencoe, the delay does not seem to com-  graeis difficules éproudes par Blencoe, le
promise the fairness of the hearing. As the trial eladhe semble pas compromettreglii€ de I'au-
judge found at para. 10, the respondent has not dience. Comme le juge derepliastiance l'a
established that the delay has deprived him of evi-  conclu, au par. 10, dintampasefabli que le
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dence or information important to his defence. The elaid’a privé d’'unélément de preuve ou d'un ren-
delay rather concerns the process leading to the  seignement important pafersse.dLe elai
hearing. It arises from a variety of causes that do  concernet pies” proedures menanf “I'au-
not evince an intent from the Commission to harm  dience. lleatutie gamme de causes qui tradui-
him wilfully, but rather demonstrate grave negli- sent non pas l'intention de la Commissiesede |
gence and important structural problems in the elibdiément l'intimg, mais plut une ®gligence
processing of the complaints. Second, a stay of grave et I'existence desnmsblstructurels
proceedings in a situation that does not compro-  importants eerenal traitement des plaintes.
mise the fairness of the hearing and does not [Rewment, pour ordonner |'atr'des proe-
amount to shocking or gross abuse requires the  dures dans le taswe€ de I'audience n'est
consideration of the interest of the complainants in ~ pas compromiseileh’y a pas d’abus scanda-
the choice of the proper remedhobiass, supra, at  leux ou grossier, il faut tenir compte lérét du
para. 92). In the present matter, the judgment of  plaignant dans le choixegandation appropeg
the Court of Appeal completely omitted any con- Tokjass, précitt, au par. 92). Dans la geénte
sideration of this interest (see para. 39). The lifting  affaire, la Cour d’appel aatempht omis de
of the stay is thus both justified and necessary. tenir compte de @@t (voir le par. 39). L'an-
nulation de 'aret des proedures est dora la fois
justifiee et mcessaire.

However, rejecting the stay as a proper remedy Cependant, le rejet de I'atrdes proeduresa’ 185

in the present case does not mean that Blencoe titrepdeation appropeg en I'espCe ne signi-
should be deprived of any redress. On the contrary,  fie pas pour autant que Blencoestlevpaig "
an order for an expedited hearing should have been  de tepteation. Au contraire, I'ordonnance
considered as the remedy of choice. There will be  enjoignant de tenir une audierlé®aairait
some irony in granting such a remedy more thanu été envisagé a titre de eparation appropeg.
five years after the proceedings began. Such an Il est quelque peu ironique d’accorder une telle
outcome offers the respondent little solace. Never-eparation plus de cing ans eprle @&but des pro-
theless, in spite of its rather symbolic value, at the educés. Un telasultat offre une mince consola-
present stage of the proceedings, it appears as a a timtirmée. Néanmoins, malgrsa valeur plat”
critically important remedy that should have been  symbolalietape actuelle des pexitres, cette
used at an earlier stage to prod the Commissiorepargtion appara”comme une mesure d'une
along and to control the inefficiency of its process.  importance cruciale et audreddccordé plus
tot pour inciter la Commissioa agir et pour reegy’
dier a l'inefficacité de ses pradures.

In spite of the partial success of this appeal, as | En dpit de la eussite partielle du psent appel 186
agree that the stay should be lifted, Blencoe is enti- etagtt done’que je conviens qu’il y a lieu d’an-
tled to some compensation in the form of costs in  nulerefaies proedures, Blencoe a drait une
our Court and in the courts below. Section 47 of  indemnisation sous formepdasddevant notre
the Supreme Court Act, R.S.C., 1985, c. S-26, Cour et les tribunaux d'instancerigffe. L'ar-
grants our Court broad discretion when awarding  ticle 47 deoiasur la Cour supréme, L.R.C.
costs. In the present case, it would be both fair and  (1985), ch. S-26, investit notre Cour d’'un large
appropriate to use this power as the respondent has  pouvoietidisceire en magre d’adjudication
established that the process initiated against him egpert. En I'esgce, il seraia’la fois juste et
was deeply flawed and that its defects justified his  opportun d’exercer ce paiaoir done” que
search for a remedy, at least in administrative law.  liat@@tabli que les pralures engags con-

He had to fight for his rights, and it would be tre dt@ient entad®es de vices importants qui le
unfair for him to bear the costs personally. justifiaient de demanderepaeation au moins
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Although ultimately unsuccessful in his applica- feedsur le droit administratif. Il aud@tter pour

tion for a stay, Blencoe brought to the attention of  faire respecter ses droits et il serait injuste qu'il

the courts the grave deficiency of the administra- assume personnellement les frais de cette lutte.

tive processes of the Commission. He should at em@3si sa demande d'atrrdes proedures a fina-

least not be penalized for this mixture of success lem@nteje€e, Blencoe a atérl'attention des

and failure (e.g.Schachter v. Canada, [1992] 2  tribunaux sur les graves lacunes des golaEs

S.C.R. 679, at p. 726). administratives de la Commission. Il n’y a pas
lieu, a tout le moins, de legmaliser en raison de ce
mélange de eUssite et dchec (par exemple,
Schachter c¢. Canada, [1992] 2 R.C.S. 679a la
p. 726).

X. Section 7 of theCharter X. Larticle 7 de laCharte

187 The application of the general principles of L'application des principes egéraux du droit

administrative law would have justified the inter-  administratif aurait jestifiitervention du tribu-
vention of the trial court without any need to  nal de pegmihstance sans qu'il ne sogags-
demonstrate a breach of an interest protected by  sairerdentier I'existence d’'une atteindeun

s. 7 of theCharter. As | think that this matter  droit garanti par I'art. 7 deClaarte. Comme j'es-
should have been resolved on the basis of adminis-  time queskenpe”affaire auraiudstre gglée en
trative law principles, | do not think | have to  fonction des principes du droit administratif, il me
express a definite opinion on the application of s. 7 1panatile d’exprimer une opinion pcise sur

of the Charter in the present case. I'application de l'art. 7 deCharte en I'esggce.

188 We must remember though that s. 7 expresses Nous devons toutefois nous rappeler que l'art. 7

some of the basic values of tlbarter. It is cer- €nonce certaines valeurs fondamentales de la

tainly true that we must avoid collapsing the con-Charte. |l est sitement vrai qu’il nous fautviter

tents of theCharter and perhaps of Canadian law  de rameneCHarte, voire le droit canadiera °

into a flexible and complex provision like s. 7. But  une disposition souple et complexe comme l'art. 7.

its importance is such for the definition of substan-  Toutefois, son importance est telle pefimita d’

tive and procedural guarantees in Canadian law tion des garanties de fond eedarpren”droit

that it would be dangerous to freeze the develop-  canadien qu'il serdliguyd de bloquer &volu-

ment of this part of the law. The full impact of s. 7 tion de cette partie du droit. Il restera difficile pen-

will remain difficult to foresee and assess for a  dant encore assez longtempvaie gtr déva-

long while yet. Our Court should be alive to the luer toutesdpsrcussions de I'art. 7. Notre Cour

need to safeguard a degree of flexibility in the  dewwt# Consciente de l&oéssi”de maintenir

interpretation and evolution of s. 7 of tBkarter.  une certaine souplesse dans lintetption de

At the same time, the Court should remind litigants  I'art. 7 d€Harte et dans Evolution de son

that not every case can be reduced tGharter  application. En rafne temps, notre Cour devrait

case. rappeler aux parties que les affaires ne peuvent pas
toutesetre plaides sur le fondement de CGharte.

189 Assuming that theCharter must solve every Supposer que tout prabhe juridique doit se

legal problem would be a recipe for freezing and eglef en fonction de I&harte contribueraitablo-
sterilizing the natural and necessary evolution of  quea eEriliser I'évolution naturelle et etes-

the common law and of the civil law in this coun-  saire de la common law et du droit civil dans notre
try. In the present appeal, the absence Ghater  pays. Comme nous l'avons vu, I'absence en l'es-
remedy does not mean that administrative law ecepd’'une eparation fondé sur laCharte ne
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remedies could not have been
applied, as we have seen above.

XIl. Disposition

For these reasons, | would allow the appeal in Pour ces motifs, je suis d'avis d'accueillir 1&90
part, lift the stay of proceedings and order an expe-
dited hearing of the complainants Schell and Wil-
lis. | would also order the appellant British Colum-
bia Human Rights Commission to pay costs on a
party-to-party basis to the respondent Blencoe in

this Court and in the British Columbia courts.

Appeal allowed with costs against the appellant
Commission, lAcoBUCCl, BINNIE, ARBOUR and
LEBEL JJ dissenting in part.
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Xl. Dispositif
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