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APPLICATIONS FOR LEAVE TO DEMANDES D’AUTORISATION

APPEAL FILED D’APPEL DEPOSEES
Li Liang Banque Canadienne | mpériale de Commer ce
Li Liang Mortimer G. Freiheit
Stikeman Elliott
v. (30587)
C. (30646)
Her Majesty the Queen (N.B.)
Cameron H. Gunn Procureur Général du Québec, et autres (Qc)
A.G. of New Brunswick Jean-Francois Jobin

Bernard, Roy & Associés
FILING DATE 18.11.2004
DATE DE PRODUCTION 29.11.2004

Ernest William Westergard

Christopher Hicks MBNA Canada Bank, et al.
Hicks Block Adams Raobert J. Torralbo
Blake, Cassels & Graydon
v. (30623)
v. (30647)
Her Majesty the Queen (Ont.)
Michal Fairburn Attorney General of Quebec, et al. (Que.)
A.G. of Ontario Jean-Frangois Jobin

Bernard, Roy & Associés
FILING DATE 18.11.2004
FILING DATE 29.11.2004

Eton Anthony Greaves

Jeffrey T. Campbell National Bank of Canada, et al.

Peck and Company Gérald R. Tremblay, Q.C.
McCarthy Tétrault

v. (30627)
V. (30648)

Her Majesty the Queen (B.C.)
W.J. Scott Bell Attorney General of Quebec, et al. (Que.)
A.G. of British Columbia Jean-Francois Jobin

Bernard, Roy & Associés
FILING DATE 19.11.2004
FILING DATE 29.11.2004

Bank of Montreal, et al.

Rabert E. Charbonneau Royal Bank of Canada
Borden Ladner Gervais Christine A. Carron
Ogilvy Renault
V. (30645)
v. (30649)
Attorney General of Quebec, et al. (Que.)
Jean-Francois Jobin Attorney General of Quebec et al. (Que)
Bernard, Roy & Associés Jean-Frangois Jobin

Bernard, Roy & Associés
FILING DATE 29.11.2004
FILING DATE 29.11.2004
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APPLICATIONS FOR LEAVE TO APPEAL DEMANDES D' AUTORISATION D’ APPEL
FILED DEPOSEES

Banque L aurentienne du Canada
Yves Martineau
Stikeman Elliott

c. (30650)
Procureur Général du Québec, et autres (Qc)
Jean-Francois Jobin

Bernard, Roy & Associés

DATE DE PRODUCTION 29.11.2004

LaBanque Toronto-Dominion
Sylvain Deslauriers
Deslauriers Jeansonne

c. (30651)
Procureur Général du Québec, et autres (Qc)
Jean-Francois Jobin

Bernard, Roy & Associés

DATE DE PRODUCTION 29.11.2004

Canadian BearingsLtd., et al.
Robert B. Bell
Borden Ladner Gervais

v. (30652)
Celanese Canadalnc., et al. (Ont.)
Gavin MacKenzie

Heenan Blaikie

FILING DATE 30.11.2004
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APPLICATIONSFOR LEAVE DEMANDES SOUMISES A LA COUR
SUBMITTED TO COURT SINCE LAST DEPUISLA DERNIERE PARUTION
| SSUE

DECEMBER 13, 2004/ LE 13 DECEMBRE 2004

CORAM: Chief Justice McL achlin and Binnie and Charron JJ.
Lajugeen chef McLachlin et lesjuges Binnie et Charron

Her M ajesty the Queen
V. (30394)
Ernest Nicholas Dolynchuk (Crim.) (Man.)

NATURE OF THE CASE

Canadian Charter - Criminal - Criminal law - Detention - Evidence - Right to counsel - Whether the Court of Appeal
erred in law in finding that the Respondent was detained within the meaning of s. 9 and s. 10 of the Canadian Charter
of Rights and Freedoms when he was asked one potentially incriminating question by the police that was not preceded
by any demand or direction on the part of the officers?

PROCEDURAL HISTORY

February 18, 2002 Acquittal: impaired driving
Provincial Court of Manitoba
(Joyal J.)

September 26, 2002 Summary conviction appeal dismissed
Court of Queen’s Bench of Manitoba
(DeGraves J.)

April 14, 2004 Further appeal dismissed
Court of Appeal of Manitoba
(Huband [dissenting in part], Steel and Hamilton JJ.A.)

June 11, 2004 Application for leave to appeal filed
Supreme Court of Canada

Aerotech Herman Nelson Inc. and Paul R. Sigurdson
V. (30448)
Kellog Brown & Root Inc. (Man.)

NATURE OF THE CASE

Commercial law - Contracts - Statutes - Interpretation - Whether the Court of Appeal erred in its interpretation of and
failure to apply the International Sale of Goods Act - Whether the Court of Appeal erred in holding that the Respondent
was entitled to rescind the contract in question despite the Respondent’ s use of the goods - Whether the Court of Appeal
erred in holding that the damages based on an amount of foreign currency be converted into Canadian currency as of the
date of the reasons for decision in the court of first instance.
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

PROCEDURAL HISTORY

September 20, 2002 Respondent’ s action for fraud and entitlement for recision
Court of Queen’s Bench of Manitoba of the contract with Applicants, granted; Applicants
(McKelvey J) counterclaim dismissed

May 4, 2004 Appeal and cross-appeal dismissed

Court of Appeal of Manitoba
(Scott C.J.M., Twaddle, Steel JJ.A [dissenting in part])

August 3, 2004 Application for leave to appeal filed
Supreme Court of Canada
November 24, 2004 Motion to extend time to file and/or serve the leave
Supreme Court of Canada application filed
Mario Proulx
c. (30574)

Christiane Alary, Jacques L. Archambault, André P. Asselin, Frangois Beauchamp,
Jean Benoit, L ouis Demers, Jean-Pierre Desmarais, Gilles Fafard, Jean-Jacques Gagnon, Gilles Godin,
Andrée Gossdlin, Gabriel Kordovi, Pierre Labelle, Diane L aj eunesse, Jean-Francois Ménard, Pierre
Mercille, YvesPoirier, Olivier Prat, Alain Robichaud et Héléne Schampaert (Qc)

NATURE DE LA CAUSE

Droit commercial - Contrats - Droit des compagnies - Société - Le principe du formalisme dans le contrat a-t-il pour
conséguence que laconvention de société ne peut étre consi dérée comme un amendement? - L’ art. 2216 C.c.Q. exige-t-il
I” unanimité des associés pour amender laconvention de société - Le second paragraphe del’ art. 2216 C.c.Q. n’est-il que
supplétif? - Qu'en est-il del’ absence d' acceptation tacite et de ratification de la part du demandeur?

HISTORIQUE DES PROCEDURES

Le 13 mars 2002 Requéte pour jugement déclaratoire du demandeur;
Cour supérieure du Québec rejetée

(Le juge Champagne)

Le 10 ao(t 2004 Appel rejeté

Cour d appel du Québec
(Les juges Gendreau, Rochette et Rayle)

Le 8 octobre 2004 Demande d’ autorisation d’ appel déposée
Cour supréme du Canada
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APPLICATIONS FOR LEAVE

SUBMITTED TO COURT SINCE LAST ISSUE

DEMANDES SOUMISES A LA COUR DEPUIS
LA DERNIERE PARUTION

Gina Zanetti and Tina Zanetti

v. (30470)

Bonniehon Entreprises Ltd., Bonniehon Management Inc., Paul H. Cody and

NATURE OF THE CASE

Andrew James Baillargeon (B.C.)

Administrative law-Appeal-Judicial review- |s the failure from the Chief Justice of the Appeal Court to recuse himself
aviolation of principles of procedural fairnessand givesriseto areasonable apprehension of bias? - Istheissue of failing
to apply the principles of procedural fairness infringing upon Canadians right to fair hearings and access to justice?

PROCEDURAL HISTORY

October 21, 2003
Supreme Court of British Columbia
(Brenner C.J.B.C.)

February 25, 2004
Supreme Court of British Columbia
(Brenner C.J.B.C.)

March 31, 2004
Court of Appeal for British Columbia
(Lowry JA.)

May 18, 2004
Court of Appeal for British Columbia
(Finch C.JB.C., Donald and Low JJ.A.)

August 17, 2004
Supreme Court of Canada

NATURE DE LA CAUSE

Respondents' application for an order for security costs,
alowed

Applicants’ application for an order for an investigation of
audiotapesfor the proceedings of October 20 and 21, 2003,
dismissed; Applicants’ application for reconsideration,
dismissed; Applicants application for recusation,
dismissed

Applicants’ applications for indigent status and for
extension of time, dismissed

Applicants’ application to discharge or vary the order of
Lowry J., dismissed

Application for leave to appeal filed

c. (30607)

A.L.et P.M. (Qc)

Procédure - Procédure civile - Actions - Exception déclinatoire - Droit de lafamille - Garde - Aliments - Responsabilité
civile - Dommages-intéréts - Requéte introductive d'instance du demandeur contre les intimés pour garde d’ enfants,
fixation de pension alimentaire et dommages-intéréts - La Cour d appel a-t-elle erré en droit en confirmant le jugement
delaCour supérieure suivant lequel il n’y apasdefondement juridique pour poursuivrel’intimé parce qu'il N’ assume pas
les obligations parental es du demandeur et que les conditions ayant trait alafaute, au préudice et au lien de causalité ne

sont pas remplies envers lui?
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

HISTORIQUE DES PROCEDURES

Le 28 avril 2004 Requéte en irrecevabilité de I'intimé al’ encontre de la
Cour supérieure du Québec requéte du demandeur accueillie

(Lajuge Monast)

Le 12 juillet 2004 Requéte en rejet d’ appel de I’intimé accueillie et appel
Cour d' appel du Québec du demandeur rejeté

(Lesjuges Rayle, Morissette et Lemelin [ad hoc])

Le 2 novembre 2004 Demande d'autorisation d'appel et requéte en
Cour supréme du Canada prorogation de délai déposées

The Neighbourhoods of Cornell Inc.
v. (30513)
1440106 Ontario Inc., Samuel Lam and Peter Wong (Ont.)

NATURE OF THE CASE

Property law - Real property - Remedies - Specific performance - Procedural law - Motion for summary judgment -
Respondents' motion for summary judgment dismissing Applicant’s action for specific performance of aleged oral
agreement for purchase of land granted - Court of Appeal affirming decision - Appropriatetest for disregarding aparty’s
evidence on a summary judgment motion as “ self-serving” to ensure that such motions do not become paper trials - Use
courts should make of drafts of agreements proffered by one party in the course of memorializing an alleged oral
agreement in determining whether essential terms of a contract have been agreed to orally - What constitutes part
performance of an oral agreement for the purchase and sale of land so as to take the agreement out of the Statute of
Frauds, R.S.0. 1990, c. S.19?

PROCEDURAL HISTORY

July 16, 2003 Motion for summary judgment dismissing Applicant’s
Ontario Superior Court of Justice action for specific performance of an oral agreement for the
(Spiegel J) purchase of land granted

June 8, 2004 Appeal dismissed

Court of Appeal for Ontario
(Weiler, Abellaand Armstrong JJ.A.)

September 3, 2004 Application for leave to appeal filed
Supreme Court of Canada
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

CORAM: Major, Fish and Abella JJ.
LesjugesMajor, Fish et Abella

Bayer AG and Bayer Inc.
V. (30535)
Apotex Inc. and The Minister of Health (F.C.)

NATURE OF THE CASE

Procedural law - Patents - Whether order is in direct conflict with previous decisions of the Federal Court of Appeal-
Whether Court of Appeal’ s contradictory decisions provide aright to appeal to adistinct classof person (i.e. generic drug
manufacturers) while denying this right to a different class of person (i.e. owners of patents for medicines) based on
identical fact situations.

PROCEDURAL HISTORY

October 17, 2003 Applicants’ application for relief allowed in part: Minister

Federal Court of Canada of Health prohibited from issuing notices of compliance

(Gibson J.) under s. C.08.004 of the Food and Drug Regulations to
Respondent Apotex prior to expiration of patent

June 23, 2004 Applicants’ motion to dismiss Respondents’ appeal on the

Federal Court of Apped basis of mootness dismissed

(Linden, Rothstein and Sexton J.J.A.)

September 22, 2004 Application for leave to appeal filed
Supreme Court of Canada

Brookfield L epage Johnson Controls Facility Management Services
v. (30486)
Minister of Public Works and Government Service (F.C.)

NATURE OF THE CASE

Statutes - Administrative law - Interpretation - Judicial review - How should s. 20(1) of the Access to Information Act,
R.S.C. 1985, c. A-1, operate where athird party isinvited to submit confidential information to a government institution
with assurancesfrom said institution that confidentiality will be maintained over the documents and where thethird party,
relying on such assurances, submits confidential information? - What is the the deference that should be accorded to the
findings of fact by the judge of first instance and the inherent danger and potential harm to the judicial system and the
administration of justice where an appeal court, in effect, “rewrites’ the judge’ s findings of fact;

PROCEDURAL HISTORY

February 28, 2003 Applicant’s application for an order prohibiting the
Federal Court of Canada,Trial Division Minister of Public Works from disclosing certain
(Layden-Stevenson, J.) documents dismissed
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

May 31, 2004 Appeal dismissed
Federal Court of Appeal
(Stone, Sexton and Evans, JJ.A.)

August 30, 2004 Application for leave to appeal filed
Supreme Court of Canada

Maribel Anaya Castillo
v. (30534)
Antonio Munoz Castillo (Alta.)

NATURE OF THE CASE

Statutes — Interpretation — Procedural law — Limitation of actions — Torts — Motor vehicles — Motor vehicle accident
occurringin Californiawherelimitation periodisoneyear —Partiesboth Albertaresidents— Action commencedin Alberta
after two years less one day — Alberta limitation period is two years — Alberta Limitations Act s. 12 providing Alberta
limitation period applies “notwithstanding” claim will be adjudicated under “ substantive law of another jurisdiction” —
Courts below finding defence of expired California limitation period available to defendant because tort no longer
actionable under law of place where tort occurred, per Tolofson v. Jensen, [1994] 3 S.C.R. 1022 — Courts below further
finding common law in Tolofson not changed by s. 12 and that both Tolofson and s. 12 apply — Whether Alberta Court
of Appeal erred in its interpretation of s. 12 Limitations Act by failing to give effect to plain language of section, and
failing to properly consider admissible extrinsic aids reflecting intention of Alberta Legislature to change the common
law — Limitations Act, R.S.A. 2000, c. L-12, s. 12.

PROCEDURAL HISTORY

April 18, 2002 Limitationslaw of both Californiaand Province of Alberta,
Court of Queen’s Bench of Alberta declared to apply to Applicant’ saction; Applicant’ saction
(Rawlins J.) declared statute barred if not filed in time under

California’ s one year limitations law

July 9, 2004 Applicant’s appeal dismissed
Court of Appeal of Alberta
(Russell, Berger and Wittmann JJ.A.)

September 29, 2004 Application for leave to appeal filed
Supreme Court of Canada

Her Majesty the Queen
v. (30533)
Dale Sappier and Clark Polchies (N.B.)

NATURE OF THE CASE

Nativelaw - Constitutional law - Treaty rights- Aboriginal rights- Whether the Court of Appeal erred in determining that
therespondents have atreaty right to harvest treesfor personal usefrom Crown lands- Whether the Court of Appeal erred
in determining that the respondents have an aboriginal right to harvest treesfor personal use from Crown lands - Whether
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

the Court of Appeal erred for judgment when it incorporated evidence into its reasons for judgment from another trial
and from an historical article which was not an exhibit and not part of the trial record .

PROCEDURAL HISTORY

January 20, 2003 Respondents not guilty of possessing timber from Crown
Provincial Court of New Brunswick lands contrary to s. 67(1)(c) of the Crown Lands and
(CainJ.) Forest Act, S.N.B. 1980, c. C-38.1

November 3, 2003 Appeal dismissed

Court of Queen’s Bench of New Brunswick

(Clendening J.)

July 22, 2004 Appeal dismissed

Court of Appeal of New Brunswick
(Daigle, Deschénes, Robertson JJ.A.)

September 28, 2004 Application for leave to appeal and motion to extend time
Supreme Court of Canada filed

The Crown in Right of Alberta asrepresented by the Minister responsible for
Alberta Human Resour ces and Employment

V. (30449)
The Director of the Human Rights and Citizenship Commission (Alta.)

NATURE OF THE CASE

Constitutional law - Human rights - Equality - Discrimination of the basis of marital status- Widows' Pension Act, R.S.A.
1980, c. W-7.5 - Legidation providing pension to low income widows and widowers aged 55 to 66 - Whether acomplaint
brought pursuant to the Human Rights, Citizenship and Multiculturalism Act, R.S.A. 1980, c. H-11.7 must identify an
individual victim of an alleged contravention of that Act - Whether the L egislature has constitutional authority to empower
a human rights panel to direct future administration and application of legidlation that it has found to contravene the
HRCMA - Whether the HRCMA empowers ahuman rights panel to direct the future administration and application of the
legidation that contravenesthat Act, or whether apanel ischarged to repair discrimination suffered by individuals whose
circumstances are before it - Whether the Widows' Pension Act, which grants benefits similar to benefits available to
seniorsto low-income widows near retirement age, discriminations against divorced women with deceased ex-husbands,
who were not entitled to spousal support after divorce?

PROCEDURAL HISTORY

June 1, 2001 Widows Pension Act declared prima facie discriminatory
Human Rights Panel on the basis of marital status; Discrimination found to be
(Andreachuck, Chair) reasonable and justifiable in the circumstances

August 27, 2002 Appeal alowed; Applicant ordered to extend benefits
Court of Queen’'s Bench of Alberta under theWidows' Pension Act to qualified applicantswho
(Greckal J.) are divorced or separated

May 10, 2004 Appeal dismissed

Court of Appeal of Alberta
(McClung, Costigan and Sirrs JJ.A.)
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS

SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

August 17, 2004 Application for leave to appeal filed

Supreme Court of Canada

October 8, 2004 Motion to extend time to file and serve the leave
Supreme Court of Canada application granted

(LeBel J.)

Her Majesty the Queen
v. (30531)
Darréel Joseph Gray (N.B.)

NATURE OF THE CASE

Nativelaw - Congtitutional law - Treaty rights- Aboriginal rights- Aboriginal title- Whether the Court of Appeal of New
Brunswick erred in determining that the respondent has an aboriginal right to harvest treesfor personal use from Crown
lands - Whether the Court of Appeal erred when it incorporated evidence into its reasons for judgment from another trial
which evidence was not part of the trial record.

PROCEDURAL HISTORY

August 27, 2001 Respondent found not-guilty of chargeunder s. 67(2) of the
Provincial Court of New Brunswick Crown Lands and Forests Act

(Arsenault J.)

April 8, 2003 Appeal alowed; Respondent found guilty contrary to s.
Court of Queen’'s Bench of New Brunswick 67(2) of the Crown lands and Forests Act

(Mclntyre J.)

July 22, 2004 Appeal alowed; appeal judges decision set-asideandtrial
Court of Appeal of New Brunswick judges’ verdict of “not-guilty” restored
(Daigle, Deschénes, Robertson JJ.A.)

September 28, 2004 Application for leave to appeal filed
Supreme Court of Canada

CORAM: Bastarache, LeBel and Deschamps JJ.
Lesjuges Bastarache, LeBel et Deschamps

Société Asbestos Limitée
c. (30591)
Charles Lacroix (Qc)

NATURE DE LA CAUSE

Droit administratif — Procédure — Droit du travail — Recours collectif — Régime de retraite — Convention collective —
Compétence — « Essence » du litige— La Cour d’ appel a-t-elle erré en déclarant que la Cour supérieure était compétente
pour autoriser ou refuser I’ exercice d' un recours collectif au nom de tous les bénéficiaires du régime de retraite?
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

HISTORIQUE DES PROCEDURES

L e 18 décembre 2003 Requéte de la demanderesse en exception déclinatoire
Cour supérieure du Québec ratione materiae rejetée

(Le juge Godbout)

Le 7 septembre 2004 Appel rejeté

Cour d' appel du Québec
(Lesjuges Mailhot, Morissette et Lemelin [ad hoc])

Le 3 novembre 2004 Demande d' autorisation d’ appel déposée
Cour supréme du Canada

Natalie Luffer, Henry Sztern, Es Qualité Trustee and Henry Sztern & Associés|nc.
V. (30608)
Kenneth Roy Sinclair, Eric Lacroix, Meco Limited, 9084-8144 Québec Inc.,
Servicede Mini- Remorque H.C.H. Inc., H.H. Davis & Associés|nc., Alain Lafontaine Es qualité,
Deputy Superintendent and L’ Officier dela publicité des droits (Que.)

NATURE OF THE CASE

Procedural Law - Commercial Law - Bankruptcy - Civil procedure - Judgments and orders - Pre-trial procedure - Seizure
before judgment - Whether section 5(3)(€) and 14.03(1)(b) of the Bankruptcy and Insolvency Act give the right to the
Office of the Superintendent of Bankruptcy, on itsown or through its agents, to conduct a search without a court ordered
search warrant - Whether aFederal court order of the specific nature of an Anton Piller Order givestheright to the Office
of the Superintendent of Bankruptcy, on its own or through its agents, to conduct a search - Whether a search executed
under the circumstances raised in this Application supersede those rights guaranteed by sections 8 and 24 (1) and 24 (2)
of the Canadian Charter of Human Rights and Freedom and section 24.1 of the Quebec Charter of Rightsand Freedom-
Whether the Quebec Court of Appeal erred by concluding that « D’ autre part, |’ appelante et |a mise en cause exer gaient
les pouvoirs, devoirs et functions prévus aux articles 5 (3) €) et 14.03 de la Loi sur la faillite et I'insolvabilité »,
completely ignoring the fact that the seizure was based on allegations that were adjudicated to be completely unproven
and the document « Offer to Purchase », upon which the seizure itself was grounded was illegally obtained in violation
of the Canadian and Quebec Charter of Rightsand Freedoms - Whether the Québec Court of Appeal erredin substituting
it'sown judgment in place of the L ower Court’ sjudgment, where no manifest error in law or fact was established and with
the Lower Court having had the benefit of alengthy hearing of testimony and evidence of numerous witnesses.

PROCEDURAL HISTORY

May 7, 2004 Applicant Natalie Luffer’s motions for dismissal rejected;

Superior Court of Quebec Applicant Nathalie Luffer's motion to quash the seizure

(Guibault J.) before judgment allowed; seizure before judgment of real
property quashed

September 24, 2004 Appeal alowed

Court of Appeal of Quebec
(Mailhot, Otisand Morin JJ.A.)

October 20, 2004 Application for leave to appeal filed
Supreme Court of Canada
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

Assunta Méellichio Baldino, Fernando Baldino
c. (30549)
Hammadi Sabar, Dominique Verhas (Qc)

NATURE DE LA CAUSE

Droit commercial —Vente— Vices cachés— LaCour du Québec a-t-elle erré dans |’ appréciation de la preuve? — La Cour
d appel a-t-elle erré en regjetant la requéte pour permission d appel ?

HISTORIQUE DES PROCEDURES

Le 27 février 2004 Action en dommages pour vices-cachés rejetée
Cour du Québec

(Lajuge Charron)

Le7 avril 2004 Requéte pour permission d’ appel rejetée

Cour d'appel du Québec
(Lejuge Hilton)

Le 12 juillet 2004 Requéte pour permission d’ appel hors délai rejetée
Cour d'appel du Québec
( Lesjuges Rayle, Morissette et Lemelin [ad hoc])

Le 1 octobre 2004 Demande d’ autorisation d’ appel déposée
Cour supréme du Canada

Société canadienne de M é&aux Reynolds, Limitée
v. (30511)
The Deputy Minister of Revenue of Quebec and The Attorney General of Quebec (Que.)

NATURE OF THE CASE

Constitutional Law — Taxation— Statutes— Retroactive statute enacted during court proceedingsrel ating to subject-matter
of legislation — Statute has the effect of removing cause of action — Whether the lower courts erred by holding that the
retroactive statute did not violate the principles of the Rule of Law, of the separation of powers and of judicial
independence in the circumstances and was not unconstitutional as aresult.

PROCEDURAL HISTORY

August 28, 2001 Applicant’s application for judicial review of the
Court of Quebec Respondent Minister of Revenue's decision to refuse to
(Desmarais, J.) allow income tax reimbursements, dismissed

June 17, 2004 Appeal dismissed

Court of Appeal of Quebec
(Gendreau, Baudouin and Pelletier, JJ.A.)
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

September 16, 2004 Application for leave to appeal filed
Supreme Court of Canada

Leslie Greenberg and Nelson Greenberg
v. (30495)
Michael Gruber (Que)

NATURE OF THE CASE

Commercial law —Company law — Remedies—“ Oppression” — Prescription —Whether the lower courts erred in holding
that the Civil Code of Québec was applicable to determine the prescription applicable to arecourse under s. 241 of the
Canada Business Corporations Act, R.S. 1985, c. C-44 — Whether the Court of Appea erred in holding that the
respondent’ s claim to ownership of the shares was not prescribed? —What isthe applicable prescription period for claims
of oppression?

PROCEDURAL HISTORY

December 10, 2003 Applicants’ preliminary exception to dismiss the
Superior Court of Quebec respondent’ s petition dismissed

(Gomery J.)

May 27, 2004 Appeal dismissed

Court of Appeal of Quebec
(Gendreau, Forget, Pelletier JJ.A)

September 3, 2004 Application for leave to appeal and motion to extend time
Supreme Court of Canada filed

Alliance professionnelle desinfirmiéres et infirmiersauxiliaires du Québec
c. (30497)
Hopital Jean-Talon
et -
MeMarc Gravel, en sa qualité d'arbitre de griefs (Qc)

NATURE DE LA CAUSE

Droit administratif - Contrélejudiciaire- Droit dutravail - Arbitrage- Convention collective- Régimed’ assurance-salaire
- Définition d'invalidité - Un arbitre excede-t-il sa juridiction lorsque, dans I interprétation des droits découlant d'un
régime d’ assurance-salaire intégré ala convention collective, il gjoute des éléments étrangers ala convention collective
convenue entre les parties? - En restreignant les bénéfices du régime d’ assurance-salaire aux seuls salariés pour qui la
médecine peut offrir un espoir de guérison, la décision dela Cour d’ appel conduit-elle a un résultat discriminatoire?
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APPLICATIONS FOR LEAVE
SUBMITTED TO COURT SINCE LAST ISSUE

DEMANDES SOUMISES A LA COUR DEPUIS
LA DERNIERE PARUTION

HISTORIQUE DES PROCEDURES

Le 15 février, 2002
Tribunal d'arbitrage
(Me Gravel et MM. Bouchard et Séguin)

Le 10 janvier 2003
Cour supérieure du Québec
(Lejuge Rolland)

Le4 juin 2004
Cour d' appel du Québec
(Les juges Proulx, Chamberland et Lemelin [ad hoc])

Le 2 septembre 2004
Cour supréme du Canada

Grief de la demanderesse contestant la cessation du
paiement des indemnités d assurance-saaire par
I”’employeur rejeté

Reguéte en révision judiciaire accueillie, sentence
arbitrale annulée et dossier retourné al’ arbitre

Pourvoi del’intiméaccueilli, jugement du juge Rolland
infirmé et requéte en révision judiciaire rejetée

Demande d' autorisation d’ appel déposée
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JUDGMENTSON APPLICATIONS JUGEMENTS RENDUS SUR LES
FOR LEAVE DEMANDESD’AUTORISATION

DECEMBER 16, 2004 / LE 16 DECEMBRE 2004

30223 Patrick Manningham v. United States of America AND BETWEEN Patrick Manningham v.
Minister of Justice for Canada (Ont.) (Crimina) (By Leave)

Coram: McLachlin C.J. and Binnie and Charron JJ.

The application for an extension of timeis granted and the application for leave to appeal from the judgment of
the Court of Appeal for Ontario, Numbers C33598 and C38933, dated March 10, 2004, is dismissed.

Lademandede prorogation dedélai est accordée et lademande d’ autorisation d’ appel del’ arrét delaCour d’ appel
de |’ Ontario, numéros C33598 et C38933, daté du 10 mars 2004, est rejetée.

NATURE OF THE CASE

Canadian Charter - Criminal law - Statutes - Interpretation - Extradition - Money laundering charge - Whether Court of
Appeal erred in relying on their decision in U.SA. v. Yang which upheld and constitutional validity of ss. 32-34 of the
Extradition Act - Whether ss. 32 and 34 of the Extradition Act are unconstitutional - Whether s. 29 of the Act requiresthe
extradition judge to define conduct - Whether the Minister committed a reviewable error with respect to the application
of ss. 6 and 7 of the Charter.

PROCEDURAL HISTORY

January 31, 2000 Applicant committed for extradition on al chargesrelating

Ontario Superior Court of Justice to violations of ss. 5(1), 6(1) and 8(1) of the Controlled

(Dambrot J.) Drugsand Substances Act and s. 465(1)(c) of the Criminal
Code

September 27, 2002 Applicant’s surrender to the United States of America

Office of the Minister of Justice ordered

(The Honourable Martin Cauchon, P.C., M.P.)

November 8, 2002 Sealing order for appeal book and file granted

Court of Appeal for Ontario

(Laskin J.)

March 10, 2004 Applicant’s appeal from committal order and application
Court of Appeal for Ontario for judicia review of the Minister's surrender decision
(Laskin, Moldaver and Goudge JJ.A.) dismissed

June 11, 2004 Applicationfor leaveto appeal and motion for an extension
Supreme Court of Canada of time filed

30222 Michael M cDowell v. United States of America (Ont.) (Criminal) (By Leave)

Coram: McL achlin C.J. and Binnie and Charron JJ.

The application for an extension of time is granted and the application for leave to appeal from the judgment of
the Court of Appeal for Ontario, Number C37643, dated March 10, 2004, is dismissed.

Lademandede prorogation de délai est accordée et lademanded’ autorisation d’ appel del’ arrét delaCour d’ appel
de I’ Ontario, numéro C37643, daté du 10 mars 2004, est rejetée.
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES
FOR LEAVE D’AUTORISATION

NATURE OF THE CASE

Criminal law - Extradition - Whether ss. 32-24 of the Extradition Act are contrary to section 7 of the Canadian Charter
of Rightsand Freedoms - Whether the Court of Appeal for Ontario erred in dismissing the appeal of committal regarding
the definition of the conduct (the nature of the conspiracy charged) by ruling that the extradition judge need not define
the “conduct” under section 29 of the Extradition Act - Whether the Court of Appeal for Ontario erred in dismissing the
appeal in relation to the proof of identity by relying on evidence obtained in Canada contrary to section 32(2) of the
Extradition Act

PROCEDURAL HISTORY

January 30, 2002 Applicant ordered to surrender to the United States of
Ontario Superior Court of Justice America for conspiracy to launder the proceeds of an
(Whealy, J.) offence contrary to s. 9(1) of the Controlled Drugs and

Substances Act and s. 465(1) of the Criminal Code

March 10, 2004 Appeal dismissed
Court of Apped for Ontario
(Laskin, Moldaver and Goudge JJ.A.)

July 20, 2004 Applications for leave to appeal and for extension of time
Supreme Court of Canada filed
30372 Ryan Eichmanis, by his Litigation Guardian, Bonnie Eichmanis, Ken Eichmanis, James

Eichmanis and the said Bonnie Eichmanis, personnally v. Ryan Prystay, by his Litigation
Guardian, The Children’s lawyer, James Prystay, John Prystay, Catherine Prystay, Tracey
Lauersen (Ont.) (Civil) (By Leave)

Coram: McLachlin C.J. and Binnie and Charron JJ.

Theapplication for leave to appeal fromthe judgment of the Court of Appeal for Ontario, Number C39622, dated
April 6, 2004, is dismissed with costs to the respondents Tracey Lauersen, Catherine Prystay and John Prystay.

La demande d' autorisation d appel de |’ arrét de la Cour d appel de I’ Ontario, numéro C39622, daté du 6 avril
2004, est rejetée avec dépens en faveur des intimés Tracey Lauersen, Catherine Prystay et John Prystay.

NATURE OF THE CASE

Torts - Negligence - Apportionment of liability - Standard of care - Damages - When members of a blended family of
necessity delegate temporary supervisory responsibility for achild among themselves, what is the applicable standard of
care? - Isit less than that of areasonable parent, especially when unsecured firearms are in the factual matrix? - When
the key defendant does not testify at trial to rebut the critical evidence in such cases, when and by what overt protocol
should the court draw an adverse inference against the defendant? - When should an appellate court be allowed to
selectively reverse key findings of fact in a case, despite some evidence on the record which would have supported the
trial judge' s finding?

PROCEDURAL HISTORY

January 29, 2003 Applicant's action alowed: damages assessed at
Ontario Superior Court of Justice $1,066,500.00
(Wright J.)
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES

FOR LEAVE D’AUTORISATION

April 6, 2004 Appea alowed in part; judgment of Wright J on
Court of Apped for Ontario apportionment of liability to Respondent James Prystay
(AbellaJ.A. (dissenting in part) and Cronk and Armstrong ~ varied

JJA))

June 3, 2004 Application for leave to appeal filed

Supreme Court of Canada

30422 Rainer Zenner v. Prince Edward | sdland College of Optometrists (P.E.l.) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for an extension of time is granted and the application for leave to appeal from the judgment of
the Supreme Court of Prince Edward Island, Appeal Division, Number S1-AD-0983, dated April 19, 2004, is granted.

La demande de prorogation de délai est accordée et |a demande d’ autorisation d'appel de I"arrét de la Cour
supréme de I’ lle-du-Prince-Edouard, Section d' appel, numéro S1-AD-0983, daté du 19 avril 2004, est accordée.

NATURE OF THE CASE

Labour law - Law of professions - Optometrists - Respondent refused to provide Applicant with a licence to practice
optometry in Prince Edward Island until Applicant complied with the requirements of the Optometry Act, R.S.P.E.I. 1988,
c. 0-6, s. 12(1)(e) - Whether Applicant was entitled to an order requiring the Respondent to issue alicence or otherwise
process the application.

PROCEDURAL HISTORY

June 24, 2002 Applicant’s application for extension of time, denied;
Supreme Court of Prince Edward Island, Trial Division Applicant’s applications for judicial review, dismissed
(Campbell J.)

April 19, 2004 Appea with respect to the extension of time, allowed;
Supreme Court of Prince Edward Island, appeal with respect to the applications for judicia review
Appeal Division dismissed

(Mitchell C.JP.E.I., McQuaid and Webber JJ.A.)

June 24, 2004 Application for leave to appeal filed
Supreme Court of Canada

July 19, 2004 Motion to extend time filed
Supreme Court of Canada

30399 Georges Agazarian v. Her Majesty the Queen (FC) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for leave to appeal from the judgment of the Federal Court of Appeal, Number A-36-03, dated
April 23, 2004, is dismissed with costs to the respondent.

Lademanded’ autorisation d' appel del’ arrét delaCour d’ appel fédérale, numéro A-36-03, daté du 23 avril 2004,
est rejetée avec dépens en faveur del’intimée.
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES
FOR LEAVE D’AUTORISATION

NATURE OF THE CASE

Taxation - Assessment - Statutes - Interpretation - Income Tax Act, R.S.C. 1985, c. 1 (5th supp.) as amended - Extended
reassessment provisions - Whether Minister of National Revenue has the power to reassess a person’ s tax for the year
within or beyond time limitations imposed by the Act ins. 152(4)(b)(i)

PROCEDURAL HISTORY

January 6, 2003 Applicant’s motion for the determination of a point of law

Tax Court of Canada pursuant to Rule 58 of the Tax Court of Canada Rules

(Bell J.T.C.C)) (General Procedure), granted

April 23, 2004 Appea alowed; Minister deemed to have the power to

Federa Court of Appeal reassess the Applicant more than once beyond the normal

(Létourneau, Nadon and Pelletier JJ.A.) assessment period

June 21, 2004 Application for leave to appeal filed

Supreme Court of Canada

November 4, 2004 Applicant’ s miscellaneous motion to cross-examine David

Supreme Court of Canada William Turner on the affidavit filed in the Respondent’s

(McLachlin, C.J.) material dismissed

30478 Monique Marie Turennev. The Minister of Justice, United States of America (Man.) (Criminal)
(By Leave)

Coram: Major, Fish and Abella JJ.

The application for leave to appeal from the judgment of the Court of Appea of Manitoba, Numbers
AR03-30-05525 and AR99-30-04400, dated July 21, 2004, is dismissed and the application for an oral hearing is
dismissed.

La demande d' autorisation d'appel de I'arrét de la Cour d'appel du Manitoba, numéros AR03-30-05525 et
AR99-30-04400, daté du 21 juillet 2004, est rejetée et la demande d’ audition orale est rejetée.

NATURE OF THE CASE

Canadian Charter - Criminal - Criminal Law (Non Charter) - Extradition - Whether an order for committal and an order
for surrender ought to have been issued.

PROCEDURAL HISTORY

October 29, 1999 Applicant committed for surrender to the United States of

Court of Queen’s Bench of Manitoba America on the ground of first-degree murder charge in

(Steel J.) violation of ss.777.011 and 782.04(1)(a)1 of the Florida
Statutes

March 3, 2003 Order for surrender

Minister of Justice
(Hon. Martin Cauchon)
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES

FOR LEAVE D'AUTORISATION
July 21, 2004 Applicant’s appeal and application for judicial review
Court of Appeal of Manitoba dismissed

(Scott C.J.M., Philp and Freedman JJ.A.)

August 23, 2004 Application for leave to appeal filed
Supreme Court of Canada

30468 Victoria Steffen v. Rodney Breyer, Barbara Breyer, Rodney Breyer and Barbara Breyer
Operating as Wolverine Farms, Attorney General of Manitoba (Man.) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for leave to appeal from the judgment of the Court of Appeal of Manitoba, Number Al
03-30-05679, dated June 4, 2004, is dismissed with coststo respondents Rodney Breyer, BarbaraBreyer, Rodney Breyer
and Barbara Breyer Operating as Wolverine Farms.

Lademande d' autorisation d' appel del’arrét de la Cour d’ appel du Manitoba, numéro Al 03-30-05679, daté du
4 juin 2004, est rejetée avec dépens en faveur des intimés Rodney Breyer, Barbara Breyer, Rodney Breyer et Barbara
Breyer opérant sous Wolverine Farms.

NATURE OF THE CASE

Constitutional law - Civil rights - Procedural law - Civil procedure - Summary judgment - Constitutional issues - Fatal
Accidents Act ¢. F50, s. 3(5)(a) “common-law spouse” - Whether the Applicant raised a triable issue as to whether she
had cohabited with the deceased - Whether it is permitted under the Constitution Act, 1867 that the provinces and
territoriesdefine” common law spouse’; “wifeand husband”; or “ spouse” variously andinclude, “ aperson of the opposite
sex” - Whether this unequal treatment breaches ss. 7 or 15 of the Charter - Whether restricting the interpretation of
cohabitation to“ common law” relationshipsisappropriate - Whether thelower courts applied the correct test on summary
judgment of a case involving a congtitutional issue.

PROCEDURAL HISTORY

April 23, 2003 Applicant’s motion for summary judgment dismissed
Court of Queen’s Bench of Manitoba

(MykleJ)

June 4, 2004 Appeal dismissed

Court of Appeal of Manitoba
(Huband, Steel and Hamilton JJ.A.)

August 16, 2004 Application for leave to appeal filed
Supreme Court of Canada

30426 I nsuranceCor por ation of British Columbiayv. J.F. Raymond Chouinard, Chouinard & Company
and Harper Grey Easton, Amin Hosseini-Nejad (B.C.) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for leave to appeal from the judgment of the Court of Appeal for British Columbia (Vancouver),
Number CA029771, dated April 28, 2004, isdismissed with coststo the respondents J.F. Raymond Chouinard, Chouinard
& Company and Harper Grey Easton.
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JUDGMENTS ON APPLICATIONS
FOR LEAVE

JUGEMENTS RENDUS SUR LES DEMANDES
D’AUTORISATION

Lademanded’ autorisationd’ appel del’ arrét delaCour d’ appel delaColombie-Britannique (Vancouver), numéro
CA029771, daté du 28 avril 2004, est rejetée avec dépens en faveur desintimés J.F. Raymond Chouinard, Chouinard &

Company et Harper Grey Easton.

NATURE OF THE CASE

Commercia law - Barristers and solicitors - Solicitor’'s lien - Whether a solicitor’s lien can attach to a reduction of
indebtedness - Whether a solicitor’ s lien can attach to property belonging to an adverse party - whether solicitor’sliens
are enforceabl e to the prejudice of an adverse party’ sright of set-off.

PROCEDURAL HISTORY

May 1, 2002
Supreme Court of British Columbia
(Williamson J.)

May 2, 2003
Court of Appeal for British Columbia
(Hall, Saundersand Levine JJ.A.)

December 12, 2003
Supreme Court of British Columbia
(Groberman J.)

April 28, 2004
Court of Appeal for British Columbia
(Braidwood, Saunders and Rowles JJ.A.)

June 28, 2004
Supreme Court of Canada

Respondent, Hosseini’s solicitors application for
solicitor’slien pursuant to s. 79 of the Legal Professions
Act, granted; Solicitor's lien claim deemed to have
priority over any right of set-off claimed by the
Applicant

Appea adjourned to the earliest convenient date
following the decision of the Applicant’ s action against
Respondent Hosseini

Applicant’ sapplication against Respondent Hosseini for
summary judgment pursuant to Rule 18A of the
Supreme Court Civil Rules, granted; Applicant entitled
to receive damages in the amount of $ 1,080,000.00
from Respondent Hossel ni

Appeal dismissed

Application for leave to appeal filed

30512 B.V.N. v. Her Majesty the Queen (B.C.) (Criminal) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for an extension of time is granted and the application for leave to appeal from the judgment of
the Court of Appeal for British Columbia (Vancouver), Number CA031717, dated May 6, 2004, is granted.

This case will be heard with Her Majesty the Queen v. B.W.P. (30514).

Lademandede prorogation dedélai est accordée et lademande d’ autorisation d’ appel del’ arrét delaCour d' appel
de la Colombie-Britannique (Vancouver), numéro CA031717, daté du 6 mai 2004, est accordée.

Cet appel seraentendu avec Sa Majesté la Reine c. B.W.P. (30514).
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES
FOR LEAVE D’AUTORISATION

NATURE OF THE CASE

Criminal law - Sentencing - Principles of sentencing under Youth Criminal Justice Act, S.C. 2002, c. 1 - Is genera
deterrence a principle to be considered in imposing a sentence under the Youth Criminal Justice Act?

PROCEDURAL HISTORY

January 30, 2004 Applicant sentenced to 9 monthscustody followed by a15-
Provincia Court of British Columbia month intensive support and supervision program order,
(Auxier J.) following conviction of assault causing bodily harm

contrary to s. 267 (b) of the Criminal Code

May 6, 2004 Applicant’'s appeal from sentence alowed in part;
Court of Appeal for British Columbia (Vancouver) Conditions deleted
(Lambert, Mackenzie, and Oppal JJ.A.)

September 10, 2004 Application for leave to appeal filed
Supreme Court of Canada

30514 Her Majesty the Queen v. BW.P. (Man.) (Crimina) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for leave to appeal from the judgment of the Court of Appeal of Manitoba, Numbers
AY03-30-05680 and AY 03-30-05687, dated July 7, 2004, is granted.

This case will be heard with B.V.N. v. Her Majesty the Queen (30512).

La demande d autorisation d'appel de I'arrét de la Cour d'appel du Manitoba, numéros AY 03-30-05680 et
AY 03-30-05687, daté du 7 juillet 2004, est accordée.

Cet appel sera entendu avec B.V.N. c. Sa Majesté la Reine (30512).

NATURE OF THE CASE

Criminal law - Sentencing - Principles of sentencing under Youth Criminal Justice Act, S.C. 2002, c. 1 - Is genera
deterrence a principle to be considered in imposing a sentence under the Youth Criminal Justice Act? - Whether Court of
Apped erred in holding that deterrence may not be considered in sentencing under the Youth Criminal Justice Act -
Whether Court of Appeal erred in principle in its interpretation of Section 42(2)(0) of the Youth Criminal Justice Act.

PROCEDURAL HISTORY

September 16, 2003 Respondent sentenced to a custody and supervision order
Provincial Court of Manitoba for fifteen months, followed by one year of supervised
(Meyers J) probation

July 7, 2004 Appeal dismissed

Court of Appeal of Manitoba
(Huband, Kroft and Hamilton JJ.A.)
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES
FOR LEAVE D’AUTORISATION

September 2, 2004 Application for leave to appeal filed
Supreme Court of Canada

30411 Imperial Tobacco CanadalL imited v. Her M ajesty the Queen in Right of British Columbia AND
BETWEEN Imperial Tobacco Canada Limited v. Attorney General of British Columbia AND
BETWEEN Rothmans, Benson & Hedges Inc. v. Her Majesty the Queen in Right of British
Columbia AND BETWEEN Rothmans, Benson & Hedges Inc. v. Attorney General of British
Columbia AND BETWEEN JTI-Macdonald Corp. v. Her Majesty the Queen in Right of British
ColumbiaAND BETWEEN JT|-Macdonald Cor p. v. Attor ney Gener al of British ColumbiaAND
BETWEEN Canadian Tobacco Manufacturers’ Council v. Her M ajesty the Queen in Right of
British Columbia AND BETWEEN British American Tobacco (Investments) Limited v. Her
Majesty the Queen in Right of British Columbia AND BETWEEN Philip MorrisIncorporated,
Philip Morris International Inc. v. Her Majesty the Queen in Right of British Columbia (B.C.)
(Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

Theapplicationsfor leaveto appeal from the judgment of the Court of Appeal for British Columbia(V ancouver),
Numbers CA030975, CA030976, CA030977 and CA030978, dated May 20, 2004, are granted with coststo the applicants
in any event of the cause.

Les demandes d’ autorisation d’ appel de I'arrét de la Cour d appel de la Colombie-Britannique (Vancouver),
numéros CA030975, CA030976, CA030977 et CA030978, daté du 20 mai 2004, sont accordées avec dépens en faveur
des demanderesses quelle que soit I'issue de I’ appel.

NATURE OF THE CASE

Congtitutional law — Statutes— Tobacco legislation — Provincia jurisdiction (s. 92(13)) — Property and civil rightsin the
province — British Columbia enacting legislation to recover from tobacco industry health care costs paid in respect of
persons suffering from tobacco related disease — Whether B.C. Tobacco Damages and Health Care Costs Recovery Act
unconstitutional asultravires competence of British Columbialegislature, becausein pith and substanceisextraterritorial
in purpose and effect — Whether Act unconstitutional as violation of rule of law because of retroactivity — Whether Act
unconstitutional asviolation of judicial independence— Tobacco Damages and Health Care Costs Recovery Act, S.B.C.
2000 c. 30.

PROCEDURAL HISTORY

June 5, 2003 Applicants applications for declaration the Tobacco
Supreme Court of British Columbia Damages and Health Care Costs Recovery Act
(Holmes J)) unconstitutional as ultra vires the competence of the

British Columbia legislature, alowed; Respondents
aggregate action pursuant to s. 2(1) of the Act, dismissed

May 20, 2004 Respondents appeals alowed; Tobacco Damages and
Court of Appeal for British Columbia Health Care Costs Recovery Act declared constitutionally
(Lambert, Rowles and Prowse JJ.A.) valid legidation; applications of ex juris Applicants

regarding issue of jurisdiction remitted to Supreme Court
of British Columbia

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada Imperial Tobacco Canada Limited
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES

FOR LEAVE D’AUTORISATION

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada Rothmans, Benson & Hedges Inc.

June 22, 2004 Application for leave to appeal filed by the Applicant, JT1-
Supreme Court of Canada MacDonald Corp.

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada Canadian Tobacco Manufacturers Council

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada British North American Tobacco (Investments) Limited
June 22, 2004 Application for leave to appea filed by the Applicants,
Supreme Court of Canada Philip Morris Incorporated (now Philip Morris USA Inc.)

and Philip Morris International Inc.

30555 Edna Jane Visneskie v. Ronald Brian Visneskie (Ont.) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

Theapplication for leaveto appeal from the judgment of the Court of Appeal for Ontario, Number C40000, dated
August 23, 2004, is dismissed with costs in the fixed amount of $2,917.09.

La demande d' autorisation d’ appel de |’ arrét de la Cour d appel de I’ Ontario, numéro C40000, daté du 23 ao(t
2004, est rejetée avec dépens au montant de 2, 917, 09 $.

NATURE OF THE CASE

Family law - Custody - Access - Maintenance - Costs - Whether the Court of Appeal erred in failing to consider whether
the trial judge erred in failing to hear a contempt motion brought at the outset of trial - Whether the trial judge erred in
failing to appreciatethesignificance of aviolation of an order prohibiting smokingindoorsinthe presence of the children-
Whether the lower courts erred in failing to provide spousal support - Whether the lower courts erred in awarding
significant costsin that it may impact the best interests of the children

PROCEDURAL HISTORY

October 4, 2001 Interim order made regarding custody, access, child
Ontario Superior Court of Justice support, and spousal support; Order made reserving costs
(Glithero, J.)

April 4, 2002 Applicant ordered to comply with the Order of Glithero J.
Ontario Superior Court of Justice concerning access visits, pending further court order;
(Wallace, J.) Order made reserving costs

November 20, 2002 Order for non-liquidation of NFP; Order for expedited
Ontario Superior Court of Justice trial; Motion to vary spousal support order and custody
(Reilly J)) order denied; Order made reserving costs
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FOR LEAVE D’AUTORISATION

March 10, 2003 Joint custody awarded to both parties with aternating
Ontario Superior Court of Justice residence to continue and to follow existing schedule;
(Glithero, J.) Respondent ordered to maintain asmoke-free environment

in any building, vehicle or other enclosed space, whilein
the presence of the children; In the event that the parties
are unable to agree on issues regarding the children, the
Respondent is to make the decision subject to the
intervention of the court. Applicant to maintain exclusive
possession of the matrimonia home until further
agreement with the Trustee in Bankruptcy; Applicant’s
motion to have the Respondent held in contempt

dismissed.
April 8, 2003 Substantial indemnity costs ordered in favour of the
Ontario Superior Court of Justice Respondent in the amount of $45,508.14
(Glithero, J.)
August 13, 2004 Appeal dismissed; coststo the Respondent in the amount
Court of Appeal for Ontario of $5,000.00
(Rosenberg, Armstrong and Blair, JJ.A.)
October 6, 2004 Application for leave to appeal filed
Supreme Court of Canada
30374 Canadian Pacific Railway Company v. City of Vancouver (B.C.) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for leave to appeal from the judgment of the Court of Appeal for British Columbia (Vancouver),
Numbers CA30277 and CA30357, dated April 7, 2004, is granted.

La demande d'autorisation d’appel de I'arrét de la Cour d appel de la Colombie-Britannique (Vancouver),
numéros CA30277 et CA30357, daté du 7 avril 2004, est accordée.

NATURE OF THE CASE

Statutes - Interpretation - Municipal law - Bylaws - Jurisdiction to pass bylaws - Municipal bylaw freezing or sterilizing
redevelopment on private lands for indefinite period - Can a municipality designate private land solely for public use,
eliminating all economic use of it, without purchase or expropriation, in the absence of clear and unambiguouslanguage -
Wasthe Court of Appeal correct in finding that the statute does not require a public hearing as prerequisite to the exercise
of the power - Was the Court of Appeal correct that alesser procedural standard appliesin this situation.

PROCEDURAL HISTORY

October 29, 2002 Applicant’s application granted; Respondent’s Arbutus
Supreme Court of British Columbia Corridor Official Development Plan, set aside

(Brown J.)

April 7, 2004 Appeal alowed; cross-appeal dismissed

Court of Appeal for British Columbia
(Esson, Donald and Southin JJ.A.)
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June 7, 2004 Application for leave to appeal filed
Supreme Court of Canada

30424 André Tremblay c. Sa Majestéla Reine (CF) (Civile) (Autorisation)

Coram: Les juges Bastarache, LeBel et Deschamps

Lademanded’ autorisationd’ appel del’ arrét delaCour d' appel fédérale, numéro A-490-03, datédu 30 avril 2004,
est rejetée avec dépens.

The application for leave to appeal from the judgment of the Federal Court of Appeal, Number A-490-03, dated
April 30, 2004, is dismissed with costs.

NATURE DE LA CAUSE

Procédure — Droit administratif — Actions — Contréle judiciaire — Action intentée par le demandeur mis a la retraite
obligatoire en vertu de lalégislation fédérale — Réintégration dans I’ emploi et dommages-intéréts demandés par action
— Validité constitutionnelle de la |égislation fédérale contestée par action — La Cour d’ appel fédérae a-t-elle erré en
jugeant que le demandeur devait procéder par contrdle judiciaire en vertu deI’art. 18 de la Loi sur les cours fédérales,
L.R.C. (1985), ch. F-5, et non par voie d' action en vertu de |’ art. 17 delaméme loi ?

HISTORIQUE DES PROCEDURES

Le 1¥ novembre 2002 Requéte de I'intimée en radiation rejetée
Cour fédérale du Canada, Section de premiére instance

(Le protonotaire Morneau)

Le 17 octobre 2003 Appel rejeté

Cour fédérale du Canada, Section de premiére instance
(Lejuge Rouleau)

Le 30 avril 2004 Appel accueilli; décisionsannul ées; requéte enradiation
Cour d' appel fédérale accordée en partie
(Lesjuges Degardins, Noél et Nadon)

Le 29 juin 2004 Demande d' autorisation d’ appel déposée
Cour supréme du Canada

30384 SaMajestélaReinec. Jean-Paul Larche ET ENTRE SaMajestélaReinec. L honorable Robert
Sansfacon, és qualités de juge de la Cour du Québec, Jean-Paul Larche (Qc) (Criminelle)
(Autorisation)

Coram: Les juges Bastarache, L eBel et Deschamps

Lademandede prorogation dedélai est accordée et lademanded’ autorisation d’ appel del’ arrét delaCour d’ appel
du Québec (Montréal), numéros 500-10-002523-031 et 500-10-002643-037, daté du 29 mars 2004, est accordée sans
dépens. Lademande d’ autorisation d' appel incident est accordée avec dépens en faveur de Jean-Paul Larche quelle que
soit I'issue de I’ appel.

The application for an extension of timeis granted and the application for leave to appeal from the judgment of
the Court of Appeal of Quebec (Montreal), Numbers500-10-002523-031 and 500-10-002643-037, dated M arch 29, 2004,
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JUDGMENTS ON APPLICATIONS JUGEMENTS RENDUS SUR LES DEMANDES
FOR LEAVE D’AUTORISATION

isgranted without costs. The application for |leave to cross-appeal is granted with coststo Jean-Paul Larchein any event
of the cause.

NATURE DE LA CAUSE

Droit criminel - Détermination de la peine - Faitsliésal’infraction - Courtoisie internationale - La Cour d appel a-t-elle
erré dans son interprétation del’ alinéa 725(1)c) du Code criminel en concluant que lesfaits pris en compte par le premier
juge constituaient des faits liés a la perpétration de I’ infraction au sens de cette disposition? - Vu les circonstances
particulieres de la présente affaire, la Cour d appel du Québec a-t-elle erré en appliquant I’alinéa 725(1)c) du Code
criminel? - Existe-t-il un lien réel et important (« real and substantial link ») entre la possession de 110 005 $ aux Etats-
Unis et les autres infractions dont Jean-Paul Larche avait été formellement accusé?

HISTORIQUE DES PROCEDURES

Le 16 janvier 2003 Intimé condamné a purger une peine de 36 mois
Cour du Québec d’incarcération et apayer uneamende compensatoirede
(Le juge Sansfagon) 15 000%$ en vertu de I’ article 462.37 du Code criminel
Le 11 juillet 2003 Requéte en certiorari de la demanderesse rejetée

Cour supérieure du Québec
(Le juge Bellavance)

Le 29 mars 2004 Appel accueilli; Raye lanote 3 sur I’ acte d’ accusation
Cour d appel du Québec
(Lesjuges Proulx, Daphond et Otis)

Le 28 mai 2004 Demande d’ autorisation d’ appel déposée
Cour supréme du Canada

Le 25 juin 2004 Demande d' autorisation d’ appel incident déposée
Cour supréme du Canada

Le 23 ao(t 2004 Demande de prorogation de délai déposée
Cour supréme du Canada

30417 Attorney General of Canadav. H.J. Heinz Company of Canada L td. (FC) (Civil) (By Leave)

Coram: Bastarache, LeBel and Deschamps JJ.

The application for leave to appeal from the judgment of the Federal Court of Appeal, Number A-161-03, dated
April 30, 2004, is granted with costs to the applicant in any event of the cause.

Lademanded’ autorisation d’ appel del’ arrét delaCour d’ appel fédérale, numéro A-161-03, datédu 30 avril 2004,
est accordée avec dépens en faveur du demandeur quelle que soit I'issue de |’ appel .

NATURE OF THE CASE

Administrative Law - Judicial review - Access to information - Whether the decision of the Federal Court of Appeal
expands the rights of third parties to invoke exemptions to disclosure beyond s. 20 of the Access to Information Act -
Whether the judgment below creates a two-tier access to information regime - Whether the judgment below creates
confusion in the law in that it isinconsistent with an earlier decision by another panel of the Federal Court of Appeal -
Access to Information Act, R.S.C. 1985, c. A-1, ss. 20, 44

-1911 -



JUDGMENTS ON APPLICATIONS
FOR LEAVE

JUGEMENTS RENDUS SUR LES DEMANDES
D’AUTORISATION

PROCEDURAL HISTORY

February 27, 2003
Federal Court of Canada, Trial Division
(Layden-Stevenson J.)

April 30, 2004
Federal Court of Apped
(Degjardins, Nadon and Pelletier JJ.A.)

June 29, 2004
Supreme Court of Canada

September 21, 2004
Supreme Court of Canada

Respondent’ s application for judicial review of notice of
decision to disclose a record made under s. 44 of the
Access to Information Act allowed

Appeal dismissed

Application for leave to appeal filed

Motion by Information Commissioner of Canada to be
added as a party dismissed

Bastarache J.
30517 K.B.v. Her Majesty the Queen (Man.) (Criminal) (By Leave)
Coram: Bastarache, LeBel and Deschamps JJ.

The application for leave to appeal from the judgment of the Court of Appea of Manitoba, Number
AY 03-30-05658, dated June 24, 2004, is dismissed.

Lademande d' autorisation d’ appel del’ arrét de la Cour d’ appel du Manitoba, numéro AY 03-30-05658, daté du
24 juin 2004, est rejetée.

NATURE OF THE CASE

Canadian Charter of Rights and Freedoms - Criminal law - Exclusion of evidence - Whether the Court of Appeal erred
in the interpretation of R. v. Sillman, [1997] 1 S.C.R. 607; in treating the knife as non-conscriptive evidence, and in
concluding its admission had no impact on the fairness of the Applicant’ s trial - Whether the Court of Appedl erred in
concluding that the Charter violationswere relatively benign and justifiable because of the “good faith” intentions of the
investigating officers- Whether the Court of Appeal erredin concluding that the administration of justice was best served
by the admission rather than the exclusion of the evidence

PROCEDURAL HISTORY

August 12, 2003 Applicant convicted of carrying a concealed weapon
Provincial Court of Manitoba contrary to s. 90 of the Criminal Code

(Elliott J.)

June 24, 2004 Appeal dismissed

Court of Appeal of Manitoba
(Twaddle, Hamilton, and Freedman JJ.A.)

September 21, 2004 Application for leave to appeal filed
Supreme Court of Canada
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FOR LEAVE D’AUTORISATION

30391 Industrial Wood & Allied Workers of Canada, Local 700 v. GMAC Commercial Credit
Corporation of Canada, T.C.T. LogisticsInc., T.C.T. Warehousing L ogistics Inc., KPMG Inc.,
thelnterim Receiver and Trusteein Bankruptcy of T.C.T. LogisticsInc.and T.C.T. Warehousing
Logistics Inc. (and the Companieslisted on Schedule “A” hereto) (Ont.) (Civil) (By Leave)

Coram: Bastarache, LeBel and Deschamps JJ.

The application for leave to cross-appeal is granted without costs and the application for leave to appeal from the
judgment of the Court of Appeal for Ontario, Number C39988, dated October 14, 2004, is granted with costs to the
applicant in any event of the cause.

Lademanded’ autorisation d’ appel incident est accordée sansdépenset lademanded’ autorisation d’ appel del’ arrét
de la Cour d’'appel de I’Ontario, numéro C39988, daté du 14 octobre 2004, est accordée avec dépens en faveur du
demandeur quelle que soit I'issue de I’ appel.

NATURE OF THE CASE

Commercial law — Bankruptcy - Receivership - Labour law - Collective agreement - Successor employer - Interim
receivership order containing standard form clause protecting receiver from status of successor employer under collective
agreement - Order also containing standard form clause preventing anyone from bringing action or proceeding against
receiver without leave of court - Whether Court of Appeal changed established test for leave to commence proceedings
against trustee in bankruptcy or receiver and thereby enhanced bankruptcy judge’ s power and discretion to deny leave -
Whether Court of Appeal raised bar so high asto effectively immunize trustees and receivers from almost all legal action
from employees and unions - Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, ss.. 47, 215.

PROCEDURAL HISTORY

April 29, 2003 Applicant’ smotion for an order deleting certain provisions
Ontario Superior Court of Justice of an interim receivership order allowed; Applicant’s
(Ground J.) application for leave to commence proceedings before the

Ontario Labour Relations Board dismissed

April 2, 2004 Appeal allowed; decision of bankruptcy judge set aside
Court of Apped for Ontario
(Feldman, MacPherson [dissenting] and Cronk JJ.A.)

June 1, 2004 Application for leave to appead filed
Supreme Court of Canada

August 3, 2004 Conditional application for leave to cross-appeal filed
Supreme Court of Canada

30444 Dynatec Cor poration, Brian Hagan, William Shaver, Edward Okell and David Chapman v. Her
Majesty the Queen (Ontario Ministry of L abour) (Ont.) (Civil) (By Leave)

Coram: Bastarache, LeBel and Deschamps JJ.

The application for leave to appeal from thejudgment of the Court of Appeal for Ontario, Number C41292, dated
May 7, 2004, is dismissed with costs.

Lademanded’ autorisationd’ appel del’ arrét delaCour d' appel del’ Ontario, numéro C41292, datédu 7 mai 2004,
est rejetée avec dépens.
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NATURE OF THE CASE

Canadian Charter - Civil - Civil rights- Remedies- Costs- Labour law - Health and safety - Administrativelaw - Judicial
review - Standard of review - Evidence - Disclosure - Law of professions- Solicitor-client privilege - Whether trial judge
has discretion to grant costs against Crown under s. 24 of the Charter - Standard of review to be followed on judicial
review of adecision under the Provincial Offences Act, R.S.0. 1990, c. P.33, s. 40 - Whether, on a disclosure motion, a
trial judge has jurisdiction to order production of documents in Crown’s possession and that evidence be adduced by
affidavit in relation to that order - Whether solicitor-client privilege or “near privilege” can be abridged if it isbeing used
to shield abuse of process by apublic official.

PROCEDURAL HISTORY

July 21, 2003 Motion to stay charges, denied; Respondent to make full,
Ontario Court of Justice complete and timely disclosure and to pay all costs and
(Bishop J.) disbursements throughout

August 20, 2003 Orders stayed pending judicial review

Ontario Superior Court of Justice

(Nordheimer J.)

January 26, 2004 Judicial review dismissed

Ontario Superior Court of Justice

(Ewaschuk J.)

May 7, 2004 Appeal allowed; order of Ewaschuk J. set aside; order of
Court of Apped for Ontario Bishop J. quashed

(Abella, Moldaver and Simmons JJ.A.)

August 3, 2004 Application for leave to appeal filed
Supreme Court of Canada

30505 Jean Gédlinasc. Gilbert Normand (Qc) (Civile) (Autorisation)

Coram: Lesjuges Bastarache, LeBel et Deschamps

Lademande de prorogation de délai pour déposer et signifier laréplique est accordée et lademande d’ autorisation
d appel del’ arrét delaCour d' appel du Québec (Montréal), numéro 500-09-014401-046, daté du 14 juin 2004, est rejetée
avec dépens.

Theapplication for an extension of timetofileand servethereply isgranted and the application for leave to appeal
from the judgment of the Court of Appeal of Quebec (Montreal), Number 500-09-014401-046, dated June 14, 2004, is
dismissed with costs.

NATURE DE LA CAUSE

Procédure - Procédure civile- Appel - Rejet d' appel - LaCour d’ appel du Québec, saisie d’ une requéte pour rejet d’ appel
fondée sur I’ art. 501 par. 4.1 du Code de procédurecivile, L.R.Q., ch. C-25, peut-€elle déclarer qu’ un appel de plein droit
ne présente aucune chanceraisonnable de succeset rejeter tel appel sansmotiver sadécision? Danslanégative, quelssont
les critéeres devant guider la Cour d'appel dans la détermination de ce qui constitue ou non une chance raisonnable de
succes?
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HISTORIQUE DES PROCEDURES

Le 12 mars 2004 Requétes en rejet d'action et en irrecevabilité des
Cour supérieure du Québec intimés accueillies; action du demandeur rejetée

(Le juge Durand)

Le 14 juin 2004 Requétes en rejet d'appel des intimés accueillies et
Cour d appel du Québec appels du demandeur rejetés au motif qu'ils n'ont
(Lesjuges Morin, Dalphond et Hilton) aucune chance raisonnable de succes

Le 10 septembre 2004 Demande d’ autorisation d’ appel déposée

Cour supréme du Canada

30451 Lynn Sherwood c. Jean St-Jacques (Qc) (Civile) (Autorisation)

Coram: Les juges Bastarache, LeBel et Deschamps

La demande dautorisation d'appel de I'arrét de la Cour d'appel du Québec (Montréal), numéro
500-09-012471-025, daté du 6 mai 2004, est rejetée.

The application for leave to appeal from the judgment of the Court of Appeal of Quebec (Montreal), Number
500-09-012471-025, dated May 6, 2004, is dismissed.

NATURE DE LA CAUSE

Droit des hiens — Hypotheques — Prét hypothécaire — Second prét signé par |’ héritiére du préteur hypothécaire — Billet
promissoire en faveur de |” héritiére du préteur hypothécaire — La Cour d appel a-t-elle erré en concluant que le billet
promissoire ne constituait pas un amendement al’ acte de prét hypothécaire?

HISTORIQUE DES PROCEDURES

Le 29 mai 2002 Requéte de la demanderesse en délaissement forcé et
Cour supérieure du Québec prise en paiement accueillie; remboursement dansles 30
(Le juge Tannenbaum) jours du montant de 40 000 $ ordonné

Le6 ma 2004 Appel accueilli en partie; appel de la condamnation au
Cour d' appel du Québec paiement du montant de 40 000 $ rejeté

(Les juges Chamberland, Proulx et Lemelin [ad hoc])

Le5 ao(t 2004 Demande d' autorisation d’ appel déposée
Cour supréme du Canada
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MOTIONS REQUETES

3.12.2004
Before/ Devant:. CHARRON J.

Mation to extend the timein which to serve and file Requéteen prorogation du délai designification et de
the notice of appeal dépot del’avisd’ appel

SaMajesté laReine
c. (30588)
James Kouri (Qc)(Crim.)

GRANTED / ACCORDEE Délai prorogé au 3 novembre 2004.

6.12.2004

Before/ Devant: THE DEPUTY REGISTRAR

Mation to extend the timein which to serve and file Requéte en prorogation du délai imparti al’intimée
therespondent’s book of authorities pour signifier et déposer son recueil de sources
Sameer Mapara

V. (29750)

Her Majesty the Queen (B.C.)(Crim.)

GRANTED / ACCORDEE  Time extended to November 30, 2004.

7.12.2004
Before/ Devant: MAJOR J.
Further order on motionsfor leaveto intervene Autre ordonnance relative aux requétes en
autorisation d’intervention

BY / PAR: Attorney General of Canada

Attorney Genera of Ontario
IN / DANS: Sameer Mapara

v. (29750)
Her Majesty the Queen (B.C.)(Crim.)

UPON APPLICATIONSby the Attorney General of Canadaand the Attorney General of Ontario for leavetointervene
in the above appeal and pursuant to the order of November 3, 2004;

IT ISHEREBY FURTHER ORDERED THAT the said interveners are each granted permission to present oral
argument not exceeding fifteen (15) minutes at the hearing of the appeal.
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7.12.2004
Before/ Devant: CHARRON J.
Mation for an order to seal documents Requéte visant la mise sous scellés de documents
Canada Post Corporation
v. (30599)

Minister of Public Works and Government Services
Canada (FC)

GRANTED / ACCORDEE

UPON APPLICATION by counsel on behalf of the applicant for an order sealing documents filed in this Court related
to the material sought to be released by the respondents, pursuant to the Access to Information Act;

AND HAVING READ the material filed;
ITISHEREBY ORDERED THAT:

1) Themotionisgranted. Theaffidavitsof William R. Priceand Richard Sharp and the cross examination transcript
of Christine Ouimet are sealed.

2) The sealed documents will only be made available to counsel for the applicant, counsel for the respondent,
Ottawa agents, members of this Court, Court staff and other persons as the parties may, in writing, agree or as
this Court may further order.

8.12.2004
Before/ Devant: ABELLA J.
Further order on motion for leaveto intervene Autre ordonnance relative a une requéte en
autorisation d’intervention
BY / PAR: Attorney Genera of Ontario
IN / DANS: Christiano Daniel Justin Paice
v. (30045)

Her Majesty the Queen
(Sask.)(Crim.)

UPON APPLICATION by the Attorney General of Ontario for leave to intervene in the above appeal and pursuant to
the order of October 5, 2004;

ITISHEREBY FURTHER ORDERED THAT the said intervener is granted permission to present oral argument not
exceeding fifteen (15) minutes at the hearing of the appeal .
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8.12.2004
Before/ Devant: CHARRON J.
Mation to strike Requéte en radiation
Allan Wayne Lohrer
v. (30160)
Her Majesty the Queen (B.C.)(Crim.)
DISMISSED / REJETEE

UPON APPLICATION by the respondent for an order striking portions of the appellant’s factum, namely page 10,
paragraphs 34(iv) and 34(vi) and Appendix 1,

AND HAVING READ the material filed;
ITISHEREBY ORDERED THAT:

The motion is dismissed.

10.12.2004

Before/ Devant: CHARRON J.

Mation to file lengthy factum by the respondent Requéte de I’intimée en vue de déposer un mémoire
comportant plus de pages que ne le prévoient les
Kirkbi AG, et . régles
V. (29956)

Ritvik Holdings Inc./Gestions Ritvik Inc. (now operating
as MegaBloks Inc.) (FC)

DISMISSED WITH COSTS/ REJETEE AVEC DEPENS

UPON APPLICATION by the respondent for an order permitting the filing of a 60 page factum, or in the alternative, to
file a 20 page sur-reply factum;

AND HAVING READ the material filed;
IT ISHEREBY ORDERED THAT:

The motion is dismissed with costs.
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MOTIONS REQUETES

10.12.2004
Before/ Devant: CHARRON J.
Mation to strike Requéte en radiation
UL Canadalnc.
c. (30065)
Procureur général du Québec, et autre (Qc)
GRANTED IN PART WITH COSTS/ ACCORDEE EN PARTIE AVEC DEPENS

A LA SUITE D’UNE DEMANDE del’intimé, le procureur général du Québec, visant & obtenir laradiation de parties du
dossier et du mémoire de I’ appelante;

ET APRESEXAMEN des documents déposés;
IL EST PAR LA PRESENTE ORDONNE CE QUI SUIT:

L’intimé, |le procureur général du Québec, demande laradiation de parties du dossier et du mémoire del’ appelante
pour motif qu'il s agit d’ une preuve nouvelle qui N’ apas été soumise aux instancesinférieures. Lesdocumentsen question
ont éé soumisalaCour dansle cadre delademande d’ autorisation d’ appel. L’ appelante soutient donc que cette preuvefait
partie du dossier.

Les prétentions de I’ appelante ne sont pas bien fondées. Ces documents ne peuvent étre considérés comme de la
preuve au sensdelarégle 38(1)d) des Réglesdela Cour supréme du Canada, du seul fait qu’ilsont été soumisdansle cadre
delademande d’ autorisation d’ appel et leur production contrevient al’ article 62 delaLoi sur la Cour supréme: voir Public
School Boards' Association of Alberta c. Alberta (Procureur général), [1999] 3 R.C.S. 845, par. 6.

L’ appelante demande subsidiairement I’ autorisation de produire ces documents comme preuve nouvelle en vertu
de I’ article 62(3) dela Loi sur la Cour supréme. Elle prétend que ces documents sont pertinents et qu’ils sont recevables
en tant que fait |1égidlatif.

Cette prétention ne peut pas étre acceptée. L’ affidavit en question et les documents a I’ appui ne peuvent étre
qualifiésdefait |égislatif et, en tout état de cause, lesfaits|égislatifs sont également assujettis aux conditions de recevabilité
d’une preuve nouvelle: voir Public School Boards' Association of Alberta c. Alberta (Procureur général), [2000] 1R.C.S,,
p. 44, par. 6. Commel’asoulignélaCour, les critéresd admissibilité d’ une nouvelle preuve sont la diligence raisonnable,
lapertinence, lacrédibilité et le caractére décisif delapreuve proposée. A mon avis, lapreuve ne répond pas & ces critéres.
Il Ny arien qui indique que I’ appelante N’ aurait pu présenter cette preuve au proces de sorte que le critére de ladiligence
raisonnable N’ est pas rempli en |’ espéce. De plus, les documents en question soulévent plusieurs questions controversées
et ainsi ne devraient pas étre regus en preuve a ce stade des procédures. Finalement, la nouvelle preuve invoquée par
I' appelante N’ a pas un caractére concluant compte tenu des questions en litige.

Ces documents doivent donc étre retirés du dossier et toute référence aux documents radiée du mémoire de
I’ appel ante.

L’intimé, le procureur général du Québec, demande également une ordonnance radiant toute référence dans le
mémoire del’ appelante al’ article 121 de La Loi constitutionnelle de 1867. L’intimé prétend que |’ argument del’ appelante
selon lequel |aréglementation contestée serait contraire al’ article 121 souléve une nouvelle question constitutionnelle qui
n’'est pas incluse dans I’ ordonnance prononceée par la Juge en chef de la Cour le 12 ao(t 2004.
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MOTIONS REQUETES

A mon avis, cet argument est pertinent aux questions constitutionnelleset il reléveradu tribunal de décider du bien-
fondé de cet argument. Cette deuxiéme partie de larequéte est donc rejetée.

Larequéte est accordée, en partie, avec dépens.

UPON APPLICATION by therespondent Attorney General of Quebec for an order striking out portions of the appellant’s
record and factum;

AND HAVING READ the materia filed;
ITISHEREBY ORDERED ASFOLLOWS:

The respondent Attorney General of Quebec asksthat portions of the applicant’ s record and factum be struck out
on the ground that they constitute fresh evidence that was not before the courts below. The material in question was filed
with the Court in the context of the application for leave to appeal. The appellant accordingly submitsthat thisevidenceis
part of the record.

The appellant’s submissions are not valid. The material in question cannot be regarded as evidence within the
meaning of R. 38(1)(d) of the Rules of the Supreme Court of Canada merely because it was filed in the context of the
application for leaveto appeal, and thefiling thereof contraveness. 62 of the Supreme Court Act: see Public School Boards
Association of Alberta v. Alberta (Attorney General), [1999] 3 S.C.R. 845, at para. 6.

Inthealternative, the appellant seeksleavetofilethismaterial asfresh evidence pursuant to s. 62(3) of the Supreme
Court Act. It submitsthat this material isrelevant and is admissible as alegidlative fact.

Thissubmission cannot be accepted. The affidavit in question and the supporting material cannot be characterized
asalegidativefact and, in any event, legislative facts are also subject to the conditions for admission of fresh evidence: see
Public School Boards' Association of Alberta v. Alberta (Attorney General), [2000] 1 S.C.R. 44, at para. 6. Asmentioned
by the Court, the tests for admission of fresh evidence are due diligence, relevance, credibility and decisiveness of the
proposed evidence. In my view, the evidence does not meet thesetests. Thereisno indication that the appellant could not
have adduced thisevidenceat trial, so thedue diligencetest isnot met inthe caseat bar. Also, the material in question raises
a number of controversial questions and accordingly should not be admitted in evidence at this stage of the proceedings.
Finally, the appellant’ s fresh evidence is not determinative as regards the issues before the Court.

This material must therefore be struck from the record and any reference to it struck from the appellant’ s factum.

The respondent Attorney General of Quebec also requests an order striking any reference to s. 121 of the
Constitution Act, 1867 fromthe appellant’ sfactum. The respondent submitsthat the appellant’ sargument that theimpugned
regulationsviolate s. 121 raises anew constitutional question that is not included in the order issued by the Chief Justice of
the Court on August 12, 2004.

In my opinion, thisargument isrelevant to the constitutional questionsand it isfor the Court to determine whether
itisvalid. Thissecond part of the motion is therefore dismissed.

The motion is granted in part, with costs.
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MOTIONS REQUETES

10.12.2004
Before/ Devant: CHARRON J.

Mation to extend the time in which to serve and file Requéte en prorogation du délai designification et de
the application for leave dépbt de la demande d’ autorisation d’ appel

Houshang Bouzari, et al.
v. (30523)
Attorney General of Canada, et a. (Ont.)
GRANTED / ACCORDEE
UPON APPLICATION by the applicantsfor an order extending the time to serve the application for leave to appeal upon
:;I ﬁg:] c Republic of Iran to November 17, 2004 and for an order amending the style of cause to include Islamic Republic

AND HAVING READ the materia filed;

AND WHEREAS subrule 22 of the Rules of the Supreme Court of Canada requiresthat aparty who was adversein interest
to the applicant in the court appealed from be named as a respondent in the style of cause;

AND WHEREAS the applicants have not chosen to abandon their claim against the Islamic Republic of Iran;
ITISHEREBY ORDERED THAT the mation for an order extending the time to serve the application for leave to appeal

upon the Islamic Republic of Iran is granted and the style of cause is thereby amended to include the Islamic Republic of
Iran as arespondent.
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NOTICE OF APPEAL FILED SINCE
LAST ISSUE

AVISD’APPEL DEPOSESDEPUISLA
DERNIERE PARUTION

13.12.2004
Attorney General of British Columbia
v. (30317)

LafargeCanadalnc, et al. (B.C.)

13.12.2004
Ivan Morris, et al.
v. (30328)

Her Majesty the Queen (B.C.)
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NOTICE OF DISCONTINUANCE AVISDE DESISTEMENT DEPOSES
FILED SINCE LAST ISSUE DEPUISLA DERNIERE PARUTION

7.12.2004
Liquid CarbonicInc., et al.
v. (29782)
British Columbia’sChildren’sHospital, et al. (B.C.)

(Appeal)

14.12.2004
J.CG.
c. (30562)
Sa M ajestéla Reine (Qc)

(Appel)
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APPEALSHEARD SINCE LAST ISSUE
AND DISPOSITION

APPELSENTENDUSDEPUISLA
DERNI ERE PARUTION ET
RESULTAT

10.12.2004

CORAM:

Bastarache, Binnie, LeBel, Deschamps, Fish, Abellaand Charron JJ.

Allan Wayne Lohrer
v. (30160)

Her Majesty the Queen (B.C.) (Criminal) (As of
Right / By L eave)

DISMISSED / REJETE

The appeal from the judgment of the Court of Appea
for British Columbia (Vancouver), Number CA029817
- 2003 BCCA 457, dated August 22, 2003, was heard
this day and the following judgment was delivered
oraly:

BINNIEJ.— Thisisan appeal asof right from convictions
of the appellant for aggravated assault and uttering a
threat. A majority of the B.C. Court of Appeal affirmed
the convictions. Justice Hollinrake dissented. Hefound
applicableto this case what was said by Justice Doherty
of the Ontario Court of Appea in R v. Morrissey
(1995), 97 C.C.C. (3d) 193, asfollows at p. 221:

Where a trial judge is mistaken as to the
substance of material parts of the evidenceand
those errors play an essential part in the
reasoning process resulting in a conviction,
then, in my view, the accused’s conviction is
not based exclusively on the evidence and is
not a“true” verdict.

Later in the same paragraph, Justice Doherty stated:

If an appellant can demonstrate that the
conviction depends on a misapprehension of
the evidence, then, in my view, it must follow
that the appellant has not received afair trial,
and was the victim of a miscarriage of justice.
This is so, even if the evidence, as actually
adduced at trial, was capable of supporting a
conviction.

Shawn P. Buckley for the appellant.

Kenneth Madsen for the respondent.

L’ appel interjeté contre I’ arrét de la Cour d'appel dela
Colombie-Britannique (Vancouver), numéro CA029817
- 2003 BCCA 457, en date du 22 ao(t 2003, a été
entendu aujourd’ hui et le jugement suivant a été rendu
oralement :

[TRADUCTION]

LE JUGE BINNIE— L e présent pourvoi est forméde plein
droit contre les déclarations de cul pabilité de I’ appel ant
relativement ades accusations de voies defait graves et
de profération de menaces. La Cour d appel de la
Colombie-Britannique, a la majorité, a confirmé les
déclarations de culpabilité. Le juge Hollinrake,
dissident, aconsidéré applicablesen I’ espece les propos
tenus par lejuge Doherty dans|’ arrét delaCour d’ appel
del’Ontario R. c. Morrissey (1995), 97 C.C.C. (3d) 193,
p.221:

[TRADUCTION] A mon avis, Si un juge commet
une erreur quant a |’ essence d’un élément de
preuve important et que cette erreur joue un
role capital dansleraisonnement al’ originede
la déclaration de culpabilité, il s ensuit que la
déclaration de culpabilité del’ accusé n’ est pas
fondée exclusivement sur la preuve et ne
constitue pas un verdict « juste ».

Le juge Doherty gjoute ceci plus loin dans le méme
paragraphe :

Si un appelant peut démontrer que la
déclaration de culpabilité repose sur une
interprétation erronéedelapreuve, forceest de
conclure, selon moi, que I'appelant n’a pas
subi un proceés équitable et qu’il a été victime
d’'uneerreur judiciaire. Tel estlecasmémesi
la preuve réellement produite au procés était
susceptible d'étayer une déclaration de
culpabilité.
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We agree with these observations. Where a miscarriage
of justice within the meaning of s. 686(1)(a)(iii) of the
Criminal Code, R.S.C. 1985, c. C-46, has been
demonstrated an accused appellant is not bound to show
in addition that the verdict cannot “be supported by the
evidence” within the meaning of s. 686(1)(a)(i).

Morrissey, it should be emphasized, describes a
stringent standard. The misapprehension of the
evidence must go to the substance rather than to the
detail. It must be material rather than peripheral to the
reasoning of the trial judge. Once those hurdles are
surmounted, there is the further hurdle (the test is
expressed asconjunctiverather than disjunctive) that the
errorsthusidentified must play an essential part not just
in the narrative of the judgment but “in the reasoning
process resulting in a conviction”.

Thetestisnot metinthiscase. Theonly error identified
by Justice Hollinrake in his dissent appears at para. 55
of the judgment ((2003), 186 B.C.A.C. 58, 2003 BCCA
457), where he says:

For instance, the trial judge found that Ms.
Colville's “life was endangered from the
repeated blows that she received”. There was
no medical evidence that her life was
endangered, and that finding in my opinion
cannot be supported on the basis of an
inference being drawn by the judge.

Ms. Colville was beaten about the head and body with
abaseball bat. We prefer on that particular point what
was said by the mgjority at para. 23, where Justice Hall
stated:

| do not consider that the trial judge
misapprehended the evidence when he
described the injury to Colville as “life
threatening”. Thefact isthat fractureinjury to
theorbital areaof thefaceisseriousand can be
life threatening.

Further along in the same paragraph Justice Hall states:

The essential ingredients of this offence are
contained in that definition [that is to say
s. 268(1) of the Criminal Code] and by that
definition, there can be no doubt that what
happened to Colville was, at the very least,
maiming or disfiguring.

Noussouscrivonsacesobservations. L’ accusé appelant
qui démontrel’ existence d’ une erreur judiciaire, au sens
du sous-al. 686(1)a)(iii) du Codecriminel, L.R.C. 1985,
ch. C-46, n'apas a établir en plus que le verdict ne peut
pas « S appuyer sur la preuve », au sens du sous-al.
686(1)a)(i).

L’ arrét Morrissey, faut-il le souligner, établit unenorme
stricte. L’interprétation erronée delapreuve doit porter
sur I’ essence plutét que sur des détails. Elle doit avoir
une incidence importante plutot que secondaire sur le
raisonnement du juge du procés. Unefois ces obstacles
surmontés, il faut en outre (le critére étant énoncé de
maniére conjonctive plutét que disonctive) que les
erreurs ains relevées aient joué un réle capital non
seulement dans les motifs du jugement, mais encore «
dans le raisonnement a I’ origine de la déclaration de
culpabilité ».

Cecriteren’ est pasrespectéen|’ espece. Laseuleerreur
gue le juge Hallinrake rel éve dans ses motifs dissidents
figure au par. 55 de I'arrét ((2003), 186 B.C.A.C. 58,
2003 BCCA 457) ouil affirme ceci :

[TRADUCTION] Par exemple, lejuge du proces
a conclu que « les nombreux coups regus par
[M™ Colville] faisaient craindre pour savie ».
Il n"y avait aucune preuve médicale que savie
était endanger, et j’ estime que cette conclusion
ne peut pas étre étayée par une inférence du
juge.

Des coups de baton de baseball avaient été portés a la
téte et au corps de M™ Colville. A cet égard, nous
préférons les propos que le juge Hall a tenus, au nom
des juges majoritaires, au par. 23 :

[TRADUCTION] Je ne considére pasquele
juge du proces a mal interprété la preuve
lorsqu’il aaffirmé que les blessures subies par
M™ Colville « faisaient craindre pour savie ».
En fait, une fracture danslapartie orbitaire du
visage est grave et peut mettrelavie en danger.

Lejuge Hall gjoute ceci, dans e méme paragraphe :

[TRADUCTION] Les éléments constitutifs de la
présente infraction sont énoncés dans cette
définition [c’ est-a-dire au par. 268(1) du Code
criminel] et, compte tenu de cette définition, il
ne fait aucun doute que le traitement subi par
M™ Colville était, tout au moins, de natureala
mutiler ou aladéfigurer.
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In the course of his argument, the appellant mentioned
anumber of other alleged errors and inconsistenciesin
thetria judgment including hisview that thetrial judge
had not adequately recognized theinconsistenciesinthe
complainants’ evidence. However, what thetrial judge
said was that there were no “major” inconsistencies in
their evidence, a conclusion with which we agree. In
any event he evidently did not consider the
inconsistencies, which he recognized, to be fatal to the
complainants' credibility on the materia issues in
dispute.

In our view, none of the errors urged by the appellant
goesto “the substance of material parts’ of the evidence
that bearson an “ essential part in the reasoning process’
of the tria judge leading to the convictions.

We would apply to thetrial judge in this case what was
stated by Justice Rothman, dissentingintheresult, inthe
Quebec Court of Appea in R v. C. (R) (1993), 81
C.C.C. (3d) 417, where he said at p. 420:

| can seenoindicationthat [thetrial judge]
failed to direct himself to therelevant issues or
that he erred in his appreciation of the evidence
in_a manner_that could have affected the
outcome.

| emphasize the last phrase. The reasons of Rothman
J.A. in dissent were adopted by amajority of this Court
in restoring the conviction, reported in [1993] 2 S.C.R.
226.

In our view, the statement of Rothman JA. in C. (R)
and the statement of Doherty JA. in Morrissey both
correctly emphasize the centrality (or “essentia part”)
the misapprehension of the evidence must play in the
trial judge’ sreasoning processleading to the conviction
before the trial judgment will be set aside on appeal on
that basis.

None of the errors aleged in this case meets this
standard. The appeal is therefore dismissed.

Natur e of the case:

Criminal law - Evidence - Conflicting testimony -
Aggravated assault and assault causing bodily harm -
Whether the misapprehension of the evidence by the

Pendant son argumentation, I'appelant a allégué
I'existence d'un certain nombre d autres erreurs et
contradictions dans le jugement de premiére instance.
Il sSest dit d'avis notamment que le juge du proces
n’avait pas suffisamment reconnu les contradictions du
témoignage des plaignants. Cependant, le juge du
procés a conclu, en réalité, que leur témoignage ne
comportait aucune contradiction « majeure», conclusion
a laquelle nous souscrivons. Quoi qu'il en soit, il N'a
manifestement pas considéré que ces contradictions,
dont il a reconnu I'existence, compromettaient la
crédibilité des plaignants relativement aux questions
litigieuses substantielles.

Selon nous, aucunedeserreurssoulignéespar |’ appel ant
ne porte sur « I'essence d'un élément de preuve
important » ayant joué « un réle capita dans le
raisonnement » du juge du proces, qui est al’ origine des
déclarations de culpabilité.

Nous sommes d' avis d appliquer au juge du proces en
I’ espécelesproposquelejuge Rothman, dissident quant
au résultat, a tenus dans I’ arrét de la Cour d'appel du
QuébecR.c. C.(R) (1993), 81 C.C.C.(3d) 417, p. 420:

[TRADUCTION] Jenevoisrien qui indique
gue[lejugedu procés] n’apastenu compte des
guestions pertinentes ou que son appréciation
de la preuve était erronée au point de pouvoir
influer sur |'issue de I’ affaire.

Je souligne le dernier membre de phrase. Dans un arrét
publié a[1993] 2 R.C.S. 226, notre Cour, alamajorité,
a souscrit aux motifs du juge Rothman, dissident, en
rétablissant la déclaration de culpabilité.

Selon nous, les affirmations du juge Rothman dans
I"arrét C. (R et du juge Doherty dans |’ arrét Morrissey
soulignent toutes les deux, & juste titre, le r6le central
(ou « capital ») quel’interprétation erronée delapreuve
doit jouer dans le raisonnement du juge du proces, qui
est al’ origine de la déclaration de culpabilité, pour que
le jugement de premiére instance puisse étre annulé a
I"issue d’ un appel fondé sur ce moyen.

Aucune des erreurs alléguées en |’ espéce ne satisfait a
cettenorme. L’ appel est donc rejeté.

Nature de la cause:

Droit criminel - Preuve - Témoignages contradictoires -
Voiesdefaitsgraveset voiesdefaits causant deslésions
corporelles- Laméprise du juge du procesau sujet dela
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trial judge deprived the Appellant of a fair trial, thus
creating a miscarriage of justice.

preuve a-t-elle privé |’ appelant d’ un proces équitable et
donnéainsi lieu aune erreur judiciaire ?

10.12.2004

CORAM:  Chief Justice McLachlin and Major, Bastarache, Binnie, LeBel, Deschamps and Fish JJ.

Cecil Decorte
v. (30081)

Her Majesty theQueen (Ont.) (Criminal) (By L eave)

Irwin Koziebrocki for the appellant.

Michal Fairburn for the respondent.

DISMISSED, REASONS TO FOLLOW / REJETE, MOTIFSA SUIVRE

The appeal from the judgment of the Court of Appeal
for Ontario, Number C39020, dated September 12,
2003, was heard this day and the following judgment
was rendered orally:

THE CHIEF JUSTICE — It is not necessary to call on you
Mr. Fairburn. The Court is prepared to give its
judgment now. Weareall in agreement that the appeal
should be dismissed, reasons to follow.

Nature of the case:

Canadian Charter of Rightsand Freedoms- Criminal -
Police - Whether the Court of Appeal for Ontario erred
in holding that members of the First Nations
Anishinabek Police Servicewerepoliceofficerscapable
of undertaking a R.I.D.E. program not on reserve
territory - Whether the Court of Appeal for Ontarioerred
infailing to hold that the evidence obtained asaresult of
an unlawful stop and detention was not admissible asits
admission offended sections 7, 9 and 24 of the Canadian
Charter of Rights and Freedoms.

L’ appel contre I’ arrét de la Cour d appel de I’ Ontario,
numéro C39020, en date du 12 septembre 2003, a été
entendu aujourd hui et le jugement suivant a été rendu
oralement :

[TRADUCTION]

LA JUGE EN CHEF — Il n'est pas nécessaire de vous
entendre, M® Fairburn. La Cour est préte a rendre
jugement. Noussommestousd’ avisquel’ appel doit étre
rejeté, avec motifs a suivre.

Nature dela cause:

Charte canadienne desdroitset libertés- Droit criminel
- Police- LaCour d appel del’ Ontario a-t-elle commis
une erreur en concluant que des membres du service de
police des Premiéres nations d’ Anishinabek étaient des
agents de police habilités a intercepter au hasard des
automobiles dans le cadre d une opération R.I.D.E.
menée al’ extérieur d' uneréserve?- LaCour d’ appel de
I’Ontario a-t-elle fait erreur en ne jugeant pas que les
ééments de preuve recueillis & I'occasion d'une
interception et d'une détention illégales étaient
inadmissibles parce queleur admission contrevenait aux
art. 7, 9 et 24 de la Charte canadienne des droits et
libertés.

15.12.2004

CORAM: Maor, Binnie, LeBel, Deschamps, Fish, Abella and Charron JJ.

Christiano Dani€l Justin Paice
v. (30045)

Her Majesty the Queen (Sask.) (Criminal) (By
L eave)

Aaron A. Fox, Q.C., and James Korpan for the
appellant.

W. Dean Sinclair for the respondent.

Michael Bernstein and Greg Tweney for the intervener.
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RESERVED / EN DELIBERE

Nature of the case:

Criminal Law - Defence - Statutes - Interpretation -
Whether thereisaconsent fight at all when the deceased
as in this case, and contrary to the situation in R. v.
Jobidon, [1991] 2 S.C.R. 714, was the aggressor
throughout and delivered the first blow - Whether the
Court of Appeal wasin error when it held that because
the Appellant consented to fight it was not open to him
to say that he did not provoke the assault on him, a
required element of the self defence provision of section
34(1) of the Criminal Code - Whether the Court of
Appea was in error when it equated the trial judge's
finding that when the Appellant delivered his blows he
intended to cause serious bodily harm of more than a
transient or trifling nature to an intention to cause
grievous bodily harm, contrary to the expressfinding of
the trial judge, such as to negate the self defence
provision found in section 34(1) of the Criminal Code.

Nature de la cause:

Droit criminel - Moyen dedéfense- Lois- Interprétation
- Peut-on dire qu'il y a eu bataille entre adversaires
consentants dans un cas ou, comme en |'espéce,
contrairement aux faits de I'arrét R. ¢. Jobidon, [1991]
2 R.C.S. 714, la victime décédée fut a tout moment
I"agresseur et a porté les premiers coups? - La Cour
d’ appel a-t-ellefait erreur en décidant que, du fait qu'il
aconsenti asebattre, I appelant ne pouvait plus soutenir
|" absence de provocation de sa part, un des éléments
essentielsdelalégitime défense prévue au par. 34(1) du
Code criminel ? La Cour d'appel a-t-elle commis une
erreur en considérant que la conclusion du juge du
proces selon laquelle lorsque I'appelant a porté des
coupsason adversaireil entendait lui causer deslésions
corporelles sérieuses d’ uneintensité plus que passagere
ouinsignifianterevenait aconclurequel’ intention avait
eu |"intention de causer des|ésions corporelles graves—
et ce bien que le juge du proces ait tiré la conclusion
inverse — , et en écartant ainsi I'application de la
légitime défense prévue au par. 34(1) du Code
criminel?

15.12.2004

CORAM:

Major, Bastarache, Binnie, Deschamps, Fish, Abellaand Charron JJ.

Eifion Wyn Roberts
v. (30282)

Her Majesty the Queen (Alta.) (Criminal) (As of
Right)

RESERVED / EN DELIBERE

Natur e of the case:

Criminal law - Trial judge’ sinstructionsto jury - Second
degreemurder - Defence of provocation - Appellant shot
and killed the victim following severa years of
bickering about a leaking oil well on the Appellant’s
property - Whether the majority in the Court of Appeal
erred in concluding that the evidence adduced at trial
was not sufficient to giverise to aduty on the part of the
trial judge to instruct the jury upon the issue of
provocation.

Charles B. Davison for the appellant.

Eric Tolppanen for the respondent.

Nature de la cause:

Droit criminel - Directives du juge du proces au jury-
Meurtre au second degré - Défense de provocation -
Aprés plusieurs années de querelles relativement aux
fuites provenant d’ un puits de pétrol e situé sur sesterres
I’ appelant atué par ballesune personne - Lamajoritéde
la Cour d'appel a-t-elle commis une erreur en jugeant
guelapreuve présentée au proces était insuffisante pour
obliger le juge a donner au jury des directives sur la
question de la provocation?
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16.12.2004

CORAM:

Chief Justice McLachlin and Bastarache, Binnie, LeBel, Fish, Abellaand Charron JJ.

Simon Kwok Cheng Chow

V. (29919)
Her M ajesty the Queen (B.C.) (Criminal) (By L eave)
RESERVED / EN DELIBERE

Nature of the case:

Criminal Law - Procedural Law - Appeal - Evidence -
Entitlement to severance in order to compel co-accused
to testify - Significance to attach on appeal to a tria
judge’'s issuance of a certificate pursuant to
s. 675(1)(a)(ii) of the Criminal Code - Whether
Appellant’s intercepted communications should have
been admitted against him Whether verdict
unreasonable and not supported by the evidence.

Peter Leask, Q.C., and Jeremy Gellis for the appellant.

Henry JR. Reiner, Q.C., for the respondent.

Nature dela cause:

Droit criminel - Procédure - Appel - Preuve - Droit aun
procesdistinct pour contrai ndre un coaccusé atémoigner
- Importance devant étre accordée en appel a la
délivrance, par lejuge du proces, d'un certificat visé au
sous-al. 675(1)a)(ii)) du Code criminel Les
communications de I’ appelant qui ont été interceptées
auraient-ellesdii étre admisesen preuve contrelui ?- Le
verdict est-il déraisonnable et non étayé par la preuve ?

16.12.2004
CORAM:  Chief Justice McL achlin and Bastarache, Binnie, LeBel, Fish, Abella and Charron JJ.
Sameer Mapara Gill D. McKinnon, Q.C., Tom Arbogast and Letitia
Sears for the appellant.
v. (29750)

Her Majesty theQueen (B.C.) (Criminal) (By L eave)

RESERVED / EN DELIBERE

Nature of the case:

Canadian Charter of Rights and Freedoms - Criminal
law - Evidence - Admission - Whether the Court of
Appea erred in affirming the trial judge’s decision to
admit the testimony of an accomplice about a double
hearsay statement that implicated the Appellant in a
joint venture to murder - Whether the Court of Appeal
erred in upholding the trial judge's decision that the
Crown's interception of the Appellant’s private
communications in Call 79 was not contrary to the
minimization clause in Authorization 7 and did not
infringe hiss. 8 Charter right - If thereisas. 8 Charter

John M. Gordon for the respondent.

Robert W. Hubbard and Marion V. Fortune-Stone for
the intervener Attorney General of Canada.

Jamie Klukach and Susan Magotiaux for the intervener
Attorney Genera of Ontario.

Nature de la cause:

Charte canadiennedesdroitset libertés- Droit criminel
- Preuve - Utilisation d’ éléments de preuve - La Cour
d' appel at-elle commis une erreur en confirmant la
décision du juge du proces d admettre le témoignage
d’ un complice concernant une déclarati on constituant un
double oui-dire qui impliquait I’appelant dans une
entreprise commune de meurtre? La Cour d appel a-t-
ellecommisuneerreur en confirmant ladécisiondujuge
du proces selon laquelle I interception par le ministére
public des communications privées de |'appelant au
cours de I' appel téléphonique 79 ne contrevenait pas a
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infringement, should Call 79 be excluded under s. 24(2)
of the Charter of Rights - Whether the Court of Appeal
erred in its consideration of the trial judge’s review of
the validity of Authorization 77?

laclause de minimisation del’ autorisation 7 et ne portait
pas atteinte au droit garanti al’ appelant par I’ art. 8dela
Charte?- Encasdeviolation del’art. 8 delaCharte des
draits, I'appel téléphonique 79 devrait-il étre écarté en
application du par. 24(2) de la Charte? - La Cour
d’ appel a-t-elle commis une erreur en tenant compte de
I’examen que le juge du proces a fait de la validité de
|’ autorisation 7?
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PRONOUNCEMENTS OF APPEALS JUGEMENTS RENDUS SUR LES
RESERVED APPELSEN DELIBERE

Reasonsfor judgment are available L es motifs de jugement sont disponibles

DECEMBER 16, 2004 / LE 16 DECEMBRE 2004

29794 Normand Martineau -c. - Ministre du Revenu national - et - Procureur général del’Ontario et
Procureur général du Québec (CF) 2004 SCC 81 /2004 CSC 81

Coram: Lajuge en chef McLachlin et lesjuges Major, Bastarache, Binnie, LeBel, Deschamps, Fish, Abella et
Charron

L appel contrel’arrét de la Cour d' appel fédérale, numéro A-71-02, en date du 3 avril 2003, a été entendu le 14 octobre
2004 et la Cour a prononcé oralement le méme jour le jugement suivant:

Nous sommes tous d’ avis que I’ appel doit étre rejeté. Motifs a suivre.
Aujourd hui la Cour a déposé des motifs et reformulé le jugement comme suit:
L’ appel est rejeté. L’intimé adroit & ses dépens devant notre Cour.

The appea from the judgment of the Federal Court of Appeal, Number A-71-02, dated April 3, 2003, was heard on
October 14, 2004 and the Court on that day delivered the following judgment orally:

We are dl of the view that this appeal should be dismissed. Reasons to follow.
On this day reasons were delivered and the judgment was restated as follows:

The appeal isdismissed. The respondent shall have his costs in this Court.
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REHEARING NOUVELLE AUDITION

DECEMBER 10, 2004 / LE 10 DECEM BRE 2004

29949 H.L.-v. - Attorney General of Canada (Sask.)

Coram: lacobucci*, Major, Bastarache, Binnie, LeBel, Deschamps and Fish JJ.

A re-hearing is ordered.

On the consent of the parties, the Court will rehear the appeal by reviewing the transcript and viewing the
videotape of the hearing held on May 13, 2004. Should any questions arise during the rehearing, an oral hearing
will be held to allow counsel to present submissions in response to the questions from the Court.

Une nouvelle audition est ordonnée.
LaCour procédera, avec | e consentement des parties, aune nouvelle audition du pourvoi enlisant latranscription

et en visionnant la vidéocassette de I’ audience du 13 mai 2004. Si des questions se posent pendant lanouvelle
audition, la Cour convoquera les avocats a une audience afin de leur permettre d'y répondre.

* lacobucci J. took no part in the judgment.
Lejuge lacobucci n’'a pas pris part au jugement.
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HEADNOTESOF RECENT SOMMAIRESDE JUGEMENTS
JUDGMENTS RECENTS

Normand Martineau -c. - Ministre du Revenu national - et - Procureur général del’Ontario et Procureur général du
Québec (CF) (29794)

Répertorié: Martineau c. M.R.N. / Indexed as. Martineau v. M.N.R.

Référence neutre: 2004 CSC 81. / Neutral citation: 2004 SCC 81.

Jugement rendu le 16 décembre 2004 /Judgment rendered December 16, 2004

Présents: Lajuge en chef McLachlin et lesjugesMajor, Bastarache, Binnie, LeBel, Deschamps, Fish, Abellaet Charron.

Droit constitutionnel — Charte des droits— Auto-incrimination — Douanes— Avis de confiscation compensatoire
— Interrogatoire préalable — Ministre du Revenu national confirmant la décision d’ un agent de douane de signifier aun
présumé contrevenant un avis de confiscation compensatoire— Contrevenant contestant la décision du ministre par voie
d action conformément a I’ art. 135 dela Loi sur les douanes — Requéte du ministre en vue d'interroger le contrevenant
au préalableaccordée—Lecontrevenant peut-il invoquer la protection contrel’ auto-incriminationgarantiepar I’ art. 11c)
delaCharte canadiennedesdroitset libertés? —Le contrevenant est-il uninculpéau sensdecet article?—La confiscation
compensatoire est-elle une mesure de nature pénale? — Charte canadienne des droits et libertés, art. 11c) — Loi sur les
douanes, L.R.C. 1985, c. 1 (2° suppl.), art. 124, 135 — Regles de la Cour fédérale (1998), DORS98-106, régle 236(2).

Un agent des douanesréclame al’ appelant, en vertu de |’ art. 124 delaLoi sur les douanes, plusde 315000 $,
soit la valeur présumée des marchandises qu'il aurait tenté d’ exporter au moyen de fausses déclarations. L’intimé
confirme |’avis de confiscation compensatoire et |’ appelant fait appel de cette décision par voie d'action intentée
conformément al’art. 135 delaLoi. L'intimé présente un avis de requéte pour interroger |’ appelant au préalable en vertu
delaréegle 236(2) des Regles de la Cour fédérale (1998). L’ appelant s oppose alarequéte pour le motif qu'elleirait a
I’ encontre delaprotection contrel’ auto-incrimination garantiepar I’ al. 11c¢) delaCharte canadiennedesdroitset libertés.
Le protonotaire rejette la prétention de I appel ant et accueille larequéte del’intimé. Cette décision est confirmeée par la
Cour fédérale et laCour d’ appel fédérale. Cettederniére conclut queles procédures de confiscation et | es autres sanctions
en matiére douani ére sont de nature administrative et que, dansle cadred’ uneactionenvertudel’ art. 135, |’ appelant 0’ est
pas un inculpé, mais un demandeur, et I'intimé un défendeur.

Arrét : Le pourvoi est rejeté.

L appelant n’est pas un « inculpé» au sensdel’art. 11 delaCharte. Uneanalysedel’art. 124 delaLoi sur les
douanes et des dispositions connexes révéle que le processus relatif ala confiscation compensatoire n’ est pas de nature
pénaleet quelasanctionqu’il prévoit n’ entraine pas de véritablesconséquencespénales. Le paragraphe 236(2) desRegles
de la Cour fédérale (1998) qui oblige |’ appelant, en sa qualité de demandeur dans une action fondée sur I’art. 135 dela
Loi, asubir un interrogatoire préalable, ne porte donc pas atteinte al’a. 11c) dela Charte.

LaLoi sur les douanes a pour objectifs de régir, d’encadrer et de contréler la circulation transfrontaliére des
personnes et des marchandises. Pour assurer lerespect delaLoi et de son systéme d’ autodéclaration, le |égislateur amis
en place des mécanismes civils et pénaux. Bien que I'infraction reprochée a |’ appelant — celle d’ avair fait de fausses
déclarations — puisse donner lieu aune poursuite criminelle (art. 160), celane permet pas, en soi, de qualifier de recours
péna le mécanisme d avis de confiscation compensatoire (art. 124). La détermination du caractére criminel des
procédures dépend non pas de la nature de I’ acte qui est a |’ origine des procédures, mais de la nature des procédures
ellessmémes. Or, en principe, laconfiscation compensatoire est un mécanisme de recouvrement civil. Cemécanismen’a
pas pour objet de punir le contrevenant mais vise plutét a assurer le respect de laLoi sur les douanes de fagon rapide et
efficace et a produire un effet dissuasif. La confiscation compensatoire est un processus administratif et de nombreux
jugements rendus en matiére fiscale appuient |a conclusion qu’ une sanction administrative n’est pas de nature pénale.
En I’ espéce, bien qu' éevé, le montant exigé en vertu del’ art. 124 ne constitue pas une amende qui, par son importance,
est infligée dans le but de réparer le tort causé ala société en général plutét que dans celui de maintenir |’ efficacité des
exigences douaniéres. Les amendes prévues a l’art. 160, qui varient entre 50 000 $ et 500 000 $, et la confiscation
compensatoire sont deux conséquences distinctes dont I’une ne dépend aucunement de I’autre. L’amende, qui est
manifestement pénale, tient compte des facteurs et des principes pertinents en mati ére de détermination de lapeine, alors
gue la confiscation compensatoire, de nature civile et purement économique, est plutét déterminée par un simple calcul
mathémati que.
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Bien que |’ appelant ne soit pas un « inculpé » au sensde |’ art. 11 de laCharte, il est nécessaire de préciser la
portéedel’al. c) vu l’interprétation de la Cour d' appel fédérale qui apour effet d’ en réduire inddment lamission. Trois
conditionsdoivent é&rerempliespour qu’ unincul pé puisse bénéficier delaprotection contrel’ auto-incrimination garantie
al’al. 11c): (1) il doit étre contraint de témoigner contrelui, (2) dansune poursuiteintentée contrelui, (3) pour I'infraction
gu’on lui reproche. Lapremiére condition nepose aucunedifficulté. En ce qui concerneladeuxieme, bien quel’ appelant
soit désigné comme le « demandeur » devant la Cour fédérale, c’'est I’'intimé qui est &I’ origine de la « poursuite »
(proceedings dans la version anglaise de I'al. 11c)) contre I'appelant. La signification de I'avis de confiscation
compensatoire par |’ agent des douanes constituait une « poursuite » et |’ appel ant a opposé une défense a cette poursuite.
Lemoyen procédural prévu par I’ art. 135 delaLoi sur les douanes n’a pas pour effet de modifier lesrapportsréels entre
lesparties. Quant alatroisiéme condition, I’ infraction reprochéeal’ appelant consiste aavoir fait de fausses déclarations.
Cette infraction est al’ origine de la « poursuite » de I'intimé. 1l nefait aucun doute que tant la « poursuite » intentée
contre |’ appelant que son appel interjeté contre ladécision de I’ intimé sont liés al’ infraction reprochée.

POURVOI contre un arrét de la Cour d’appel fédérale (2003), 310 N.R. 235, [2003] A.C.F. n° 557 (QL),
2003 CAF 176, qui a confirmé une décision de la Section de premiére instance (2002), 216 F.T.R. 218, [2002] A.C.F.
n° 111 (QL), 2002 CFPI 85, confirmant une décision d’un protonotaire, [2001] A.C.F. n° 1865 (QL), 2001 CFPI 1361.
Pourvoi rejeté.

Frédéric Hivon et Jacques Waite, pour |’ appelant.

Pierre Cossette et Yvan Poulin, pour I'intimé.

Michel Y. Hélie, pour I’ intervenant le procureur général de I’ Ontario.

Richard Dubois et Gilles Laporte, pour |’ intervenant le procureur général du Québec.

Procureurs de |’ appelant : Hivon et Beaulac, Montréal.

Procureur del’intimé : Sous-procureur général du Canada, Montréal.

Procureur del’intervenant le procureur général del’ Ontario : Procureur général del’ Ontario, Toronto.

Procureur del’intervenant le procureur général du Québec : Ministére de la Justice, Sainte-Foy.

Present: McLachlin C.J. and Mgjor, Bastarache, Binnie, LeBel, Deschamps, Fish, Abellaand Charron JJ.

Constitutional law — Charter of Rights — Self-incrimination — Customs — Notice of ascertained forfeiture —
Examination for discovery — Minister of National Revenue upholding decision of customs officer to serve notice of
ascertained forfeiture on alleged offender — Offender contesting Minister’ s decision by way of action pursuant to s. 135
of Customs Act —Motion by Minister to examine offender for discovery allowed —Whether offender may rely on protection
against self-incrimination guaranteed by s. 11(c) of Canadian Charter of Rights and Freedoms — Whether offender
“ person charged with an offence” within meaning of that section — Whether ascertained forfeiture penal in nature —
Canadian Charter of Rightsand Freedoms, s. 11(c) — Customs Act, R.S.C. 1985, c. 1 (2nd Supp.), ss. 124, 135 — Federal
Court Rules, 1998, SOR/98-106, r. 236(2).

A customs officer demanded, pursuant to s. 124 of the Customs Act, that the appellant pay more than $315,000,
that is, the deemed value of goods he alegedly attempted to export by making false statements. The respondent upheld
the notice of ascertained forfeiture and the appellant appeal ed this decision by way of an action pursuant to s. 135 of the
Act. The respondent filed a notice of motion for the purpose of examining the appellant for discovery pursuant to
Rule 236(2) of the Federal Court Rules, 1998. The appellant contested the motion on the ground that it would violate his
right against self-incrimination under s. 11(c) of the Canadian Charter of Rightsand Freedoms. The prothonotary rejected
the appellant’ s argument and allowed the respondent’ s motion. This decision was affirmed by the Federal Court and the
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Federal Court of Appeal. The Federal Court of Appeal concluded that forfeiture proceedings and the other sanctionsin
customs mattersare administrativein nature and that, in respect of the action under s. 135, the appellant was not a*“ person
charged with an offence” but a plaintiff, and the respondent was a defendant.

Held: The appeal should be dismissed.

The appellant isnot a“ person charged with an offence” within the meaning of s. 11 of the Charter. Ananalysis
of s. 124 of the Customs Act and its related provisions shows that the ascertained forfeiture processis not penal in nature
and that the sanction provided for does not have true penal consequences. Rule 236(2) of the Federal Court Rules, 1998,
which requires the appellant, as plaintiff in an action under s. 135 of the Customs Act, to submit to an examination for
discovery, therefore does not violate s. 11(c) of the Charter.

The objectives of the Customs Act are to regulate, oversee and control cross-border movements of people and
goods. To enforce the Act and its self-reporting system, Parliament has implemented civil and penal mechanisms.
Although the offence imputed to the appellant — that he made fal se statements — may give rise to criminal prosecution
(s. 160), this does not in itself mean that a notice of ascertained forfeiture can properly be characterized as a penal
proceeding (s. 124). The question of whether proceedings are criminal in nature is concerned not with the nature of the
act which gave rise to the proceedings, but the nature of the proceedings themselves. In principle, ascertained forfeiture
isacivil collection mechanism. Thismechanismisnot designed to punish the offender but isinstead intended to provide
atimely and effective means of enforcing the Customs Act and to produce a deterrent effect. Ascertained forfeitureisan
administrative process, and there are many judgments in tax matters that support the conclusion that an administrative
sanction is not penal in nature. In the case at bar, the amount demanded pursuant to s. 124, although large, does not
congtitute a fine that, by its magnitude, is imposed for the purpose of redressing a wrong done to society at large, as
opposed to the purpose of maintaining the effectiveness of customsrequirements. Thefinesprovided for ins. 160, which
vary from $50,000 to $500,000, and ascertained forfeiture are two distinct consequencesthat are compl etely independent
of each other. A fine, which isclearly penal in nature, takes into account the relevant factors and principles governing
sentencing, while ascertained forfeiture, which is civil in nature and purely economic, isinstead arrived at by asimple
mathematical calculation.

Even though the appellant is not a* person charged with an offence” within the meaning of s. 11 of the Charter,
it is necessary to determine the scope of s. 11(c) in light of the Federal Court of Appeal’s interpretation, which would
unduly restrict its purpose. Three conditions must be met for a person charged with an offence to benefit from the
protection against self-incrimination under s. 11(c): (1) the person must be compelled to be awitness (2) in proceedings
against that person (3) in respect of the offence. Thefirst condition presents no difficulties. Asfor the second condition,
although the appellant is designated a “ plaintiff” in the Federal Court, it is the respondent who initiated the proceedings
(poursuite in the French version of s. 11(c)) against the appellant. The service of the notice of ascertained forfeiture by
the customs officer constituted a “proceeding”, and the appellant defended himself in that proceeding. The procedure
provided for in s. 135 of the Customs Act does not alter the actual relationship between the parties. As for the third
condition, the offence imputed to the appellant consists in having made false statements. This offence gave rise to the
respondent’ s“proceeding”. Thereisno doubt that both the* proceeding” against the appellant and the appellant’ s appeal
from the respondent’ s decision are connected with the offence.

APPEAL from ajudgment of the Federal Court of Appeal (2003), 310 N.R. 235, [2003] F.C.J. No. 557 (QL),
2003 FCA 176, affirming a decision of the Tria Division (2002), 216 F.T.R. 218, [2002] F.C.J. No. 111 (QL), 2002
FCT 85, affirming a decision of a prothonotary, [2001] F.C.J. No. 1865 (QL), 2001 FCT 1361. Appeal dismissed.

Frédéric Hivon and Jacques Waite, for the appellant.

Pierre Cossette and Yvan Poulin, for the respondent.

Michel Y. Hélig, for the intervener the Attorney Genera of Ontario.

Richard Dubois and Gilles Laporte, for the intervener the Attorney General of Quebec.
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Solicitors for the appellant: Hivon et Beaulac, Montréal.
Solicitor for the respondent: Deputy Attorney General of Canada, Montréal.
Solicitor for the intervener the Attorney General of Ontario: Attorney General of Ontario, Toronto.

Solicitor for the intervener the Attorney General of Quebec: Department of Justice, Sainte-Foy.
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DELAIS: APPELS

The Winter Session of the Supreme Court of Canada will
commence January 10, 2005.

Pursuant to the Supreme Court Act and Rules, the following
requirements for filing must be complied with before an
appeal can be heard:

Appeéllant’s record; appellant’s factum; and appellant’s
book(s) of authorities must be filed within 12 weeks of the
filing of the notice of appeal or 12 weeks from decision on
the motion to state a constitutional question.

Respondent’s record (if any); respondent’s factum; and
respondent’s book(s) of authorities must be filed within
eight weeks after the service of the appellant’ s documents.

Intervener’s factum and intervener’s book(s) of
authorities, (if any), must be filed within eight weeks of the
order granting leave to intervene or within 20 weeks of the
filing of anotice of intervention under subrule 61(4).

Parties condensed book, if required, must be filed on the
day of hearing of the appeal.

The Registrar shall enter the appeal on alist of cases to be
heard after the respondent’ s factum is filed or at the end of
the eight-week period referred to in Rule 36.

La session dhiver de la Cour supréme du Canada
commencerale 10 janvier 2005.

Conformément alaLoi sur la Cour supréme et aux Regles,
il faut se conformer aux exigences suivantes avant qu’un
appel puisse étre entendu:

Ledossier de |’ appelant, son mémoire et son recueil de
jurisprudence et de doctrine doivent étre déposés dansles
douze semaines du dépdt de I'avis d’appel ou douze
semaines deladécision delarequéte pour formulationd’ une
question constitutionnelle.

Le dossier de l'intimé (le cas échéant), son mémoire et
son recueil de jurisprudence et de doctrine doivent étre
déposés dans les huit semaines suivant la signification des
documents de I’ appel ant.

Le mémoire de l'intervenant et son recuell de
jurisprudence et de doctrine, le cas échéant, doivent étre
déposés dans les huit semaines suivant |'ordonnance
autorisant I’ intervention ou dans les vingt semaines suivant
le dépdt de |’ avis d'intervention visé au paragraphe 61(4).

Le recueil condensé des parties, le cas échéant, doivent
étre déposés le jour de I’ audition de | appel.

Leregistraireinscrit I’ appel pour audition aprésle dépbt du
mémoire de I'intimé ou & I'expiration du délai de huit
semaines prévu alaregle 36.
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