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APPLICATIONS FOR LEAVE TO DEMANDES D'AUTORISATION

APPEAL FILED D'APPEL DEPOSEES
Annie Marthe Schneider, et autre Gary Garnet Graham, et al.
Annie Schneider Robert W. Calvert, Q.C.
Davis & Company
c. (30620)
v. (30626)
SaMajestélaReine (N.-E.)
Kenneth W.F. Fiske, Q.C. Heather M. Bonnycastle, et al. (Alta)
P.G. de laNouvelle-Ecosse James S. Peacock, Q.C.

Gowling, Lafleur, Henderson
DATE DE PRODUCTION 15.10.2004
FILING DATE 29.10.2004

Donald Williams

Lorne M. Honickman L éo Durand
Goodman and Carr Christian Maltais
Maltais, Genest, avocats
v. (30567)
c. (30628)
Debbie White, et al. (Ont.)
David R. Neill Société del’ assurance automobile du Québec, et
Thomson, Rogers autre (Qc)
Jean Renaud
FILING DATE 21.10.2004 Gélinas et Associés

DATE DE PRODUCTION 29.10.2004
Mehrdad Golzarian
Mehrdad Golzarian

Société Asbestos Limitée
c. (30618) Martin Roy
Degardins, Ducharme, Stein, Monast
Le Procureur général du Québec (Qc)
Sylvain Ayotte c. (30591)
Bernard, Roy et Associés
Charles Lacroix (Qc)
DATE DE PRODUCTION 21.10.2004 Jacques Larochelle

DATE DE PRODUCTION 3.11.2004
James Edward M cParland
James E. McParland

TheCollegeof Physiciansand Surgeonsof British

v. (30625) Columbia
David Martin
Ann Elizabeth M cParland (Ont.) Miller Thomson
John Johnston
v. (30595)

FILING DATE 29.10.2004
VictoriaMcCléelland, et al. (B.C.)
Guy J. Collette
Guy J. Collette Law Corporation

FILING DATE 5.11.2004
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APPLICATIONS FOR LEAVE TO APPEAL
FILED

DEMANDES D'AUTORISATION D'APPEL
DEPOSEES

OlympialnteriorsLtd., et al.
Mary David

v. (30619)
Her Majesty the Queen (F.C.)
Bryan C. McPhadden
M cPhadden, Samac, Merner, Darling

FILING DATE 5.11.2004

Najeeb Khalid
JuliusH. Grey
Grey Casgrain

v. (30610)
René G. Lépineg, et al. (Que))
Serge Laflamme

Laflamme Nadeau

FILING DATE 8.11.2004

Draper Grouse
Lonny Queripel
Nova Scotia Legal Aid

v. (30601)

Her Majesty the Queen (N.S)
Daniel MacRury
A.G. of Nova Scotia

FILING DATE 9.11.2004

Dr. Brian J. Penney, et al.
Henry S. Brown, Q.C.
Gowling, Lafleur, Henderson

v. (30602)
Melissa Crawford, by her Litigation Guardian
Jeanette Crawford, et al. (Ont.)

Paul J. Pape

FILING DATE 9.11.2004

Cindy Lee Talock
Anil K. Kapoor

v. (30043)

Her Majesty the Queen (Sask.)
Anthony B. Gerein
A.G. of Sasktachewan

FILING DATE 12.11.2004

Christopher Bonin
Christopher Bonin

v. (30624)

Her Majesty the Queen (Ont.)
Jane Arnup
A.G. of Ontario

FILING DATE 12.11.2004

The Attorney General of Nova Scotia
representing Her M ajesty the Queen in Right of
the Province of Nova Scotia

Edward A. Gores

A.G. of Nova Scotia

v. (30616)
TerranceL. Smith (N.S))

W. Dae Dunlop

Walker, Dunlop

FILING DATE 15.11.2004

The Attorney General of Nova Scotia
representing Her M ajesty the Queen in Right of
the Province of Nova Scotia

Edward A. Gores

A.G. of Nova Scotia

v. (30617)
DennisConnolly (N.S.)

W. Dae Dunlop

Walker, Dunlop

FILING DATE 15.11.2004
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APPLICATIONS FOR LEAVE TO APPEAL
FILED

DEMANDES D'AUTORISATION D'APPEL
DEPOSEES

David Allen Colville
Nodl C. O'Brien, Q.C.
O'Brien, Devlin, Markey, MaclL eod

v. (30559)
Her Majesty the Queen (Alta.)
Eric Tolppanen

A.G. of Alberta

FILING DATE 15.11.2004

Reverend Brother Walter A. Tucker
Reverend Brother Walter A. Tucker

v. (30481)
Steetley Industries Limited (Ont.)

FILING DATE 26.8.2004

Her Majesty the Queen
Milan Rupic
A.G. of Ontario
v. (30621)

Lajos Czibulka (Ont.)
Carol Cahill

FILING DATE 12.11.2004
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APPLICATIONSFOR LEAVE DEMANDES SOUMISES A LA COUR
SUBMITTED TO COURT SINCE LAST DEPUISLA DERNIERE PARUTION
| SSUE

NOVEMBER 22, 2004 / LE 22 NOVEMBRE 2004

CORAM: Chief Justice McL achlin and Binnie and Charron JJ.
Lajugeen chef McLachlin et lesjuges Binnie et Charron

Jonathan H. Marler
v. (30405)
Andre Boudreau (Ont.)

NATURE OF THE CASE

Procedural law - Civil procedure - Counsel of choice - Evidence - Appeal - Disgualification of counsel - Right to self-
representation - Proof of fraudulent conveyance or unlawful preference- Whether a decision that the question of whether
a competent civil litigant can be self-represented is amatter of judicial discretion and not an absolute right isin conflict
with established jurisprudence and a constitutional right - Whether Courts below ignored established precedent on the
proof required to establish fraud and in particular a fraudulent conveyance or preference - Whether Court of Appeal
misinterpreted jurisprudence and whether upholding the trial decision to disqualify counsel will lower standard for
disqualification of counsel - Whether courts below bolstered their decisions by amultiplicity of legal and factual errors.

PROCEDURAL HISTORY

April 10, 2002 Application by applicant to change counsel or to represent

Ontario Superior Court of Justice himself dismissed; Assignment of mortgage to applicant

(Nadeau J.) declared afraudulent conveyance, an unlawful preference
and void.

April 19, 2004 Appeal dismissed

Court of Appeal for Ontario
(Abella, Cronk and Juriansz, [Adhoc] JJ.A.)

June 16, 2004 Application for leave to appeal filed
Supreme Court of Canada

Iris Plamondon and Gladys Wacowich
v. (30455)
Russel Czaban (Alta.)

NATURE OF THE CASE

Canadian Charter - Civil - Civil rights- Property law - Estates - Jointly held assets - Survivorship - When doesthe death
of ajoint holder of title lead to the subject property being held on a constructive trust for the estate of the deceased -
Whether the rule of advancement is limited to fathers passing property to children - Whether supporting the finding that
there is a gift to the surviving child by using the rule of advancement offends equality under the Charter?
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

PROCEDURAL HISTORY

June 28, 2002 Applicants’ action dismissed; transfer of assets alowed
Court of Queen’s Bench of Alberta

(Lewis J)

May 11, 2004 Appeal dismissed

Court of Appeal of Alberta
(Cété, Russell and Clackson JJ.A.)

August 9, 2004 Application for leave to appeal filed
Supreme Court of Canada

Sharon Ann Mariani
V. (30465)
John Adrian Lemstra, Anne Lemstra (Ont.)

NATURE OF THE CASE

Property law - Real property - Agreement of Purchase and Sale - Remedies - Torts - Negligent misrepresentation -
Purchaser discovering latent defectsin construction of home rendering it dangerousto occupy - Relationship between the
minimum standards for safe construction set out in Building Code legislation and the “dangerous defects’ threshold in
Winnipeg Condominium Corporation No. 36 v. Bird Construction Co. - Whether buildersthat fail to meet Building Code
standards may use “dangerous defects’ threshold to shield themselves from liability for costs of repairing Building Code
defects - If dangerous defectsin a dwelling cause damage to other elements of the structure, should a builder’ s liability
be limited to the cost of repairing only the dangerous defects or extend to cover the costs of repairing the damaged
elementsthat are related or causally connected to the negligence of the builder and/or the dangerous defects?

PROCEDURAL HISTORY

February 14, 2003 Applicant awarded damages of $299,610 for non -
Ontario Superior Court of Justice disclosure of latent defects in house construction

(Dunn J.)

May 12, 2004 Appea dlowed in part; Applicant awarded damages of
Court of Appeal for Ontario $100,657

(Sharpe, Catzman and Goudge JJ.A.)

August 13, 2004 Application for leave to appeal filed
Supreme Court of Canada

September 10, 2004 Application for leave to cross-appeal filed.
Supreme Court of Canada
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

Ville de Québec
c. (30351)

André Beaurivage, Roy, Métivier, Roberge Inc., en sa qualité de syndic de |'actif du débiteur
André Beaurivage, Gérald Robitaille & Associés Ltée (Qc)

NATURE DE LA CAUSE

Droit municipa - Renouvellement d’ un permis - Pouvoir de limiter le nombre de permis - Indemnisation - Le droit au
renouvellement d' un permis et d’ une licence annuelle de véhicule hippomobile est-il un droit essentiellement précaire? -
Le pouvoir de la demanderesse de limiter le nombre de permis et licences prévu a sa Charte inclut-il celui de réduire ou
révoquer le nombre de permis et licences existant sans indemnité?

HISTORIQUE DES PROCEDURES

Le 17 décembre 2002 Requéte de I’ intimé, André Beaurivage, pour jugement
Cour supérieure du Québec déclaratoire, accueillie;
(Le juge Moulin)

Le 15 mars 2004 Appel accueilli en partie
Cour d appel du Québec
(Lesjuges Rothman, Thibault et Rochon)

Le 13 mai 2004 Demande d'autorisation d'appel déposée
Cour supréme du Canada

Jonathan Marler
v. (30404)
Robert Platt
- and between -
798839 Ontario Ltd.
v. (30404)
Kaarina Malmstrom, Murrayfield Corp., Jonathan Marler and Scott & Pichelli Ltd. (Ont.)

NATURE OF THE CASE

Procedural Law - Evidence- Fresh Evidence- Appeal - Reliance on Reasonsfor Judgment in separate proceedings- What
are the minimum procedural and evidentiary standards required of an appellate court conducting atrial de novo on fresh
evidence- Can an appellate court rely upon findings of fact and credibility of atrial judgein a separate proceeding than
the one appeal ed from - Under what circumstances should an appel late court hearing an appeal concerning fresh evidence
decide the issue rather than sending the matter back for a new trial - What are the rules for determining whether fresh
evidence should be admitted at the hearing of acivil appeal - Should fresh evidence be admitted on acivil appeal before
the appellate court considers the appeal on its merits - Should respondents be afforded the opportunity to rebut or explain
the fresh evidence - What istheimpact on afresh evidence application of thefiling of responding material - When should
the appellate court direct anew trial or make findings of fact and credibility based upon fresh evidence - Isthe appellate
court required to give reasons for the admission of fresh evidence.
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APPLICATIONS FOR LEAVE
SUBMITTED TO COURT SINCE LAST ISSUE

DEMANDES SOUMISES A LA COUR DEPUIS
LA DERNIERE PARUTION

PROCEDURAL HISTORY

February 7, 2000
Ontario Superior Court of Justice

(Farley J))

March 23, 2001
Court of Appeal for Ontario
(Finlayson, Labrosse and MacPherson JJ.A.)

July 2, 2001
Ontario Superior Court of Justice

(Farley J))

November 28, 2001
Ontario Superior Court of Justice

(Farley J))

April 19, 2004
Court of Appeal for Ontario
(Abella, Cronk and Juriansz [ad hoc])

June 17, 2004
Supreme Court of Canada

June 18, 2004
Supreme Court of Canada

Respondent Platt declared bankrupt pursuant to s. 43(6) of
the Bankruptcy and Insolvency Act; Receiving Order
granted

Appeal dismissed

Further hearing ordered of respondent Platt’s motion to
annul the Receiving Order pursuant to s. 187(9) of the
Bankruptcy and Insolvency Act,

Respondent Platt’s motion to annul the Receiving Order
pursuanttos. 187(9) of the Bankruptcy and I nsolvency Act
dismissed

Appeal granted; Receiving Order and Judgements set aside

First application for leave to appeal filed

Second application for leave to appeal filed

Gary Leskun
v. (30548)
Sherry Jean Leskun (B.C.)

NATURE OF THE CASE

Family Law - Spousal support - Spousal misconduct - Whether s. 15.2(5) or s. 17 of the Divorce Act permit a court to
consider spousal misconduct in determining whether aspouse hasfailed to achieve to achieve economic self-sufficiency -
Whether it is appropriate for the court to consider the parties’ capital positionsin relation to the ability to pay support in
casesinvolving adetermination of support pursuant to ss. 15.1 or 15.2 of the Divorce Act - Whether s. 15.2 of the Divorce
Act permits areview order for spousal support - What isthe test for making areview order for support as compared to a
time-limited order for spousal support - Whether there is a subjective and/or objectivetest for determining if aspouse has
the ability to pay support or for determining if aspouse has met the duty or obligation to pursuethe goal of self-sufficiency
setoutins. 15.2(6) of the Divorce Act - Whether the Court of Appeal for British Columbiaerred as a matter of law inthe
application of that test in the present case - Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.), s. 15.2(5).

PROCEDURAL HISTORY

May 31, 2000; January 31, 2001
Supreme Court of British Columbia
(Collver J)

Applicant ordered to pay spousal support in the amount of
$2,250.00 per month to Respondent

September 2, 2003
Supreme Court of British Columbia
(Morrison J.)

Applicant’'s application to rescind spousal support
dismissed; Respondent’s application to increase spousal
support dismissed; Applicant to continue paying spousal
support in the amount of $2,250 per month

- 1780 -



APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

August 3, 2004 Appeal dismissed
Court of Appeal for British Columbia
(Southin, Newbury and Hall JJ.A.)

Octaober 4, 2004 Application for leave to appeal filed
Supreme Court of Canada

CORAM: Major, Fish and Abella JJ.
LesjugesMajor, Fish et Abella

B.V.N.
v. (30512)
Her Majesty the Queen (Crim.) (B.C.)

NATURE OF THE CASE

Criminal law - Sentencing - Principles of sentencing under Youth Criminal Justice Act, S.C. 2002, c. 1 - Is general
deterrence a principle to be considered in imposing a sentence under the Youth Criminal Justice Act?

PROCEDURAL HISTORY

January 30, 2004 Applicant sentenced to 9 months custody followed by a15-
Provincia Court of British Columbia month intensive support and supervision program order,
(Auxier J.) following conviction of assault causing bodily harm

contrary to s. 267 (b) of the Criminal Code

May 6, 2004 Applicant’'s appeal from sentence alowed in part;
Court of Appeal for British Columbia (V ancouver) Conditions deleted
(Lambert, Mackenzie, and Oppal JJ.A.)

September 10, 2004 Application for leave to appeal filed
Supreme Court of Canada

Her Majesty the Queen
v. (30514)
B.W.P. (Crim.) (Man.)

NATURE OF THE CASE

Criminal law - Sentencing - Principles of sentencing under Youth Criminal Justice Act, S.C. 2002, c. 1 - Is genera
deterrence a principle to be considered in imposing a sentence under the Youth Criminal Justice Act? - Whether Court of
Appeal erred in holding that deterrence may not be considered in sentencing under the Youth Criminal Justice Act -
Whether Court of Appeal erred in principlein itsinterpretation of Section 42(2)(o) of the Youth Criminal Justice Act.

PROCEDURAL HISTORY

September 16, 2003 Respondent sentenced to a custody and supervision order
Provincial Court of Manitoba for fifteen months, followed by one year of supervised
(Meyers J.) probation
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

July 7, 2004 Appeal dismissed
Court of Appeal of Manitoba
(Huband, Kroft and Hamilton JJ.A.)

September 2, 2004 Application for leave to appeal filed
Supreme Court of Canada

Imperial Tobacco Canada Limited
v. (30411)
Her Majesty the Queen in Right of British Columbia
- and between -
Imperial Tobacco Canada Limited
v. (30411)
Attorney General of British Columbia
- and between --
Rothmans, Benson & Hedges Inc.
v. (30411)
Her Majesty the Queen in Right of British Columbia
- and between -
Rothmans, Benson & Hedges Inc.
v. (30411)
Attorney General of British Columbia
- and between -
JTI1-Macdonald Corp.
v. (30411)
Her Majesty the Queen in Right of British Columbia
- and between -
JTI1-Macdonald Corp.
v. (30411)
Attorney General of British Columbia
- and between -

Canadian Tobacco M anufacturers Council
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

v. (30411)
Her Majesty the Queen in Right of British Columbia
- and between -
British American Tobacco (I nvestments) Limited
v. (30411)
Her Majesty the Queen in Right of British Columbia
- and between -
Philip MorrisIncorporated and Philip MorrisInternational Inc.
v. (30411)
Her M ajesty the Queen in Right of British Columbia (B.C.)

NATURE OF THE CASE

Congtitutional law — Statutes— Tobacco legislation — Provincia jurisdiction (s. 92(13)) — Property and civil rightsin the
province — British Columbia enacting legislation to recover from tobacco industry health care costs paid in respect of
persons suffering from tobacco related disease — Whether B.C. Tobacco Damages and Health Care Costs Recovery Act
unconstitutional asultravires competence of British Columbialegislature, becausein pith and substanceisextraterritorial
in purpose and effect — Whether Act unconstitutional as violation of rule of law because of retroactivity — Whether Act
unconstitutional asviolation of judicial independence— Tobacco Damages and Health Care Costs Recovery Act, S.B.C.
2000 c. 30.

PROCEDURAL HISTORY

June 5, 2003 Applicants applications for declaration the Tobacco
Supreme Court of British Columbia Damages and Health Care Costs Recovery Act
(Holmes J)) unconstitutional as ultra vires the competence of the

British Columbia legidature, alowed; Respondents
aggregate action pursuant to s. 2(1) of the Act, dismissed

May 20, 2004 Respondents appeals alowed; Tobacco Damages and
Court of Appeal for British Columbia Health Care Costs Recovery Act declared constitutionally
(Lambert, Rowles and Prowse JJ.A.) valid legidation; applications of ex juris Applicants

regarding issue of jurisdiction remitted to Supreme Court
of British Columbia

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada Imperial Tobacco Canada Limited

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada Rothmans, Benson & Hedges Inc.

June 22, 2004 Application for leave to appeal filed by the Applicant, JT1-
Supreme Court of Canada MacDonald Corp.

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada Canadian Tobacco Manufacturers' Council
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DEMANDES SOUMISES A LA COUR DEPUIS
LA DERNIERE PARUTION

APPLICATIONS FOR LEAVE
SUBMITTED TO COURT SINCE LAST ISSUE

June 22, 2004 Application for leave to appea filed by the Applicant,
Supreme Court of Canada British North American Tobacco (Investments) Limited

June 22, 2004 Application for leave to appea filed by the Applicants,
Supreme Court of Canada Philip Morris Incorporated (now Philip Morris USA Inc.)

and Philip Morris International Inc.

Edna Jane Visneskie
v. (30555)
Ronald Brian Visneskie (Ont.)

NATURE OF THE CASE

Family law - Custody - Access - Maintenance - Costs - Whether the Court of Appeal erred infailing to consider whether
the trial judge erred in failing to hear a contempt motion brought at the outset of trial - Whether the trial judge erred in
failingto appreciatethe significance of aviolation of an order prohibiting smoking indoorsinthe presence of the children -
Whether the lower courts erred in failing to provide spousal support - Whether the lower courts erred in awarding
significant costsin that it may impact the best interests of the children

PROCEDURAL HISTORY

October 4, 2001
Ontario Superior Court of Justice
(Glithero, J.)

April 4, 2002
Ontario Superior Court of Justice
(Wallace, J.)

November 20, 2002
Ontario Superior Court of Justice
(Reilly J)

March 10, 2003
Ontario Superior Court of Justice
(Glithero, J.)

April 8, 2003
Ontario Superior Court of Justice
(Glithero, J.)

August 13, 2004
Court of Appeal for Ontario

(Rosenberg, Armstrong and Blair, JJ.A.)

Interim order made regarding custody, access, child
support, and spousal support; Order made reserving costs

Applicant ordered to comply with the Order of Glithero J.
concerning access visits, pending further court order;
Order made reserving costs

Order for non-liquidation of NFP; Order for expedited
trial; Motion to vary spousal support order and custody
order denied; Order made reserving costs

Joint custody awarded to both parties with aternating
residence to continue and to follow existing schedule;
Respondent ordered to maintain asmoke-free environment
in any building, vehicle or other enclosed space, whilein
the presence of the children; In the event that the parties
are unable to agree on issues regarding the children, the
Respondent is to make the decision subject to the
intervention of the court. Applicant to maintain exclusive
possession of the matrimonia home until further
agreement with the Trustee in Bankruptcy; Applicant’s
motion to have the Respondent held in contempt
dismissed.

Substantial indemnity costs ordered in favour of the
Respondent in the amount of $45,508.14

Appeal dismissed; costs to the Respondent in the amount
of $5,000.00

-1784 -



APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

Octaober 6, 2004 Application for leave to appeal filed
Supreme Court of Canada

Canadian Pacific Railway Company
v. (30374)
City of Vancouver (B.C.)

NATURE OF THE CASE

Statutes - Interpretation - Municipal law - Bylaws - Jurisdiction to pass bylaws - Municipal bylaw freezing or sterilizing
redevelopment on private lands for indefinite period - Can a municipality designate private land solely for public use,
eliminating all economic use of it, without purchase or expropriation, in the absence of clear and unambiguouslanguage -
Wasthe Court of Appeal correct infinding that the statute does not require apublic hearing as prerequisite to the exercise
of the power - Was the Court of Appeal correct that alesser procedural standard appliesin this situation.

PROCEDURAL HISTORY

October 29, 2002 Applicant’s application granted; Respondent’s Arbutus
Supreme Court of British Columbia Corridor Official Development Plan, set aside

(Brown J.)

April 7, 2004 Appea allowed; cross-appeal dismissed

Court of Appeal for British Columbia
(Esson, Donald and Southin JJ.A.)

June 7, 2004 Application for leave to appeal filed
Supreme Court of Canada

CORAM: Bastarache, LeBel and Deschamps JJ.
Lesjuges Bastarache, LeBel et Deschamps

K.B also known asB. (K.B.)
v. (30517)
Her Majesty the Queen (Crim.) (Man.)

NATURE OF THE CASE

Canadian Charter of Rights and Freedoms - Criminal law - Exclusion of evidence - Whether the Court of Appeal erred
in the interpretation of R. v. Sillman, [1997] 1 S.C.R. 607; in treating the knife as non-conscriptive evidence, and in
concluding its admission had no impact on the fairness of the Applicant’strial - Whether the Court of Appeal erred in
concluding that the Charter violationswere relatively benign and justifiable because of the *“ good faith” intentions of the
investigating officers- Whether the Court of Appeal erred in concluding that the administration of justice was best served
by the admission rather than the exclusion of the evidence

PROCEDURAL HISTORY

August 12, 2003 Applicant convicted of carrying a concealed weapon
Provincial Court of Manitoba contrary to s. 90 of the Criminal Code
(Elliott J.)
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

June 24, 2004 Appeal dismissed
Court of Appeal of Manitoba
(Twaddle, Hamilton, and Freedman JJ.A.)

September 21, 2004 Application for leave to appeal filed
Supreme Court of Canada

Thelndustrial Wood & Allied Workers of Canada, Local 700
v. (30391)
GMAC Commercial Credit Corporation of Canada, T.C.T. LogisticsInc., T.C.T. Warehousing
LogisticsInc., KPMG Inc., the Interim Receiver and Trusteein Bankruptcy of T.C.T. LogisticsInc.
and T.C.T. Warehousing L ogistics Inc. (and the Companies listed on Schedule" A" hereto) (Ont.)

NATURE OF THE CASE

Commercial law — Bankruptcy - Receivership - Labour law - Collective agreement - Successor employer - Interim
receivership order containing standard form clause protecting receiver from status of successor employer under collective
agreement - Order also containing standard form clause preventing anyone from bringing action or proceeding against
receiver without leave of court - Whether Court of Appea changed established test for leave to commence proceedings
against trustee in bankruptcy or receiver and thereby enhanced bankruptcy judge’ s power and discretion to deny leave -
Whether Court of Appeal raised bar so high asto effectively immunize trustees and receiversfrom almost al legal action
from employees and unions - Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, ss.. 47, 215.

PROCEDURAL HISTORY

April 29, 2003 Applicant’smation for an order deleting certain provisions
Ontario Superior Court of Justice of an interim receivership order alowed; Applicant’s
(Ground J.) application for leave to commence proceedings before the

Ontario Labour Relations Board dismissed

April 2, 2004 Appeal alowed; decision of bankruptcy judge set aside
Court of Appeal for Ontario
(Feldman, MacPherson [dissenting] and Cronk JJ.A.)

June 1, 2004 Application for leave to appeal filed
Supreme Court of Canada

August 3, 2004 Conditional application for leave to cross-appeal filed
Supreme Court of Canada

Dynatec Corporation, Brian Hagan, William Shaver, Edward Okell and David Chapman
v. (30444)
Her Majesty the Queen (Ontario Ministry of Labour) (Ont.)

NATURE OF THE CASE

Canadian Charter - Civil - Civil rights- Remedies- Costs - Labour law - Health and safety - Administrative law - Judicial
review - Standard of review - Evidence - Disclosure - Law of professions- Solicitor-client privilege - Whether trial judge
has discretion to grant costs against Crown under s. 24 of the Charter - Standard of review to be followed on judicial
review of adecision under the Provincial Offences Act, R.S.O. 1990, c. P.33, s. 40 - Whether, on a disclosure motion, a
trial judge has jurisdiction to order production of documents in Crown’s possession and that evidence be adduced by
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affidavit in relation to that order - Whether solicitor-client privilege or “near privilege” can be abridged if it isbeing used
to shield abuse of process by apublic official.

PROCEDURAL HISTORY

July 21, 2003 Motion to stay charges, denied; Respondent to make full,
Ontario Court of Justice complete and timely disclosure and to pay all costs and
(Bishop J.) disbursements throughout

August 20, 2003 Orders stayed pending judicial review

Ontario Superior Court of Justice

(Nordheimer J.)

January 26, 2004 Judicial review dismissed

Ontario Superior Court of Justice

(Ewaschuk J.)

May 7, 2004 Appea alowed; order of Ewaschuk J. set aside; order of
Court of Apped for Ontario Bishop J. quashed

(Abella, Moldaver and Simmons JJ.A.)

August 3, 2004 Application for leave to appeal filed
Supreme Court of Canada

Jean Gélinas
c. (30505)
Gilbert Normand et France Dubé (Qc)

NATURE DE LA CAUSE

Procédure - Procédure civile- Appel - Rejet d appel - LaCour d appel du Québec, saisie d’ une requéte pour rejet d’ appel
fondée sur I’ art. 501 par. 4.1 du Code de procédurecivile, L.R.Q., ch. C-25, peut-€lle déclarer qu’ un appel de plein droit
ne présente aucune chance raisonnabl e de succes et rejeter tel appel sansmotiver sadécision? Danslanégative, quelssont
les critéres devant guider la Cour d’ appel dans la détermination de ce qui constitue ou non une chance raisonnable de
succés?

HISTORIQUE DES PROCEDURES

Le 12 mars 2004 Requétes en rejet d'action et en irrecevabilité des
Cour supérieure du Québec intimés accuelillies; action du demandeur rejetée

(Le juge Durand)

Le 14 juin 2004 Requétes en rejet d appel des intimés accueillies et
Cour d' appel du Québec appels du demandeur rgjetés au motif qu'ils n’ont
(Lesjuges Morin, Dalphond et Hilton) aucune chance raisonnable de succes

Le 10 septembre 2004 Demande d'autorisation d'appel déposee

Cour supréme du Canada
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DEMANDES SOUMISES A LA COUR DEPUIS
LA DERNIERE PARUTION

Lynn Sherwood

c. (30451)

Jean St-Jacques (Qc)

NATURE DE LA CAUSE

Droit des hiens — Hypotheques — Prét hypothécaire — Second prét signé par |’ héritiére du préteur hypothécaire — Billet
promissoire en faveur de I’ héritiére du préteur hypothécaire — La Cour d’ appel a-t-€elle erré en concluant que le billet
promissoire ne constituait pas un amendement al’ acte de prét hypothécaire?

HISTORIQUE DES PROCEDURES

Le 29 mai 2002
Cour supérieure du Québec
(Le juge Tannenbaum)

Le 6 mai 2004
Cour d' appel du Québec
(Les juges Chamberland, Proulx et Lemelin [ad hoc])

Le 5 aol(t 2004
Cour supréme du Canada

Requéte de la demanderesse en délaissement forcé et
prise en paiement accueillie; remboursement dansles 30
jours du montant de 40 000 $ ordonné

Appel accueilli en partie; appel de la condamnation au
paiement du montant de 40 000 $ rejeté

Demande d' autorisation d’ appel déposée
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NOVEMBER 25, 2004 / LE 25 NOVEMBRE 2004

30479 JamesP. Turner v. Her Majesty the Queen AND BETWEEN Jagroop S. Gill v. Her Majesty the
Queen (FC) (Civil) (By Leave)
Coram: Major, Fish and Abella JJ.

The application for leave to appeal from the judgment of the Federal Court of Appeal, Number A-435-02, dated
April 27, 2004, is dismissed with costs.

Lademande d'autorisation d'appel del'arrét dela Cour d'appel fédérale, numéro A-435-02, daté du 27 avril 2004,
est rejetée avec dépens.

NATURE OF THE CASE

Procedural law — Appeal —Evidence—Applicants’ motiontofile additional documents not beforetrial judgein Tax Court
of Canada, dismissed by Federal Court of Appeal — Application of rules of disclosure per R. v, Stinchcombe — Whether
decision of Federal Court of Appeal unjust and therefore of public importance warranting review by Supreme Court of
Canada.

PROCEDURAL HISTORY

June 17, 2002 Appeals dismissed
Tax Court of Canada
(O'Connor J.T.C.C))

April 27, 2004 Applicants’ motiontofileadditional documentsdismissed.
Federal Court of Appeal
(Sexton J.A.)

June 28, 2004 Application for leave to appeal filed
Supreme Court of Canada

30379 Danidl |. Carroll v. Jean M. Hildinger (Ont.) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

The application for an extension of time is granted and the application for leave to appeal from the judgment of
the Court of Appeal for Ontario, Number C37923, dated February 5, 2004, is dismissed with costs.

Lademandede prorogation dedélai est accordée et lademanded’ autorisation d’ appel del’ arrét delaCour d’ appel
de |’ Ontario, numéro C37923, daté du 5 février 2004, est rejetée avec dépens.

NATURE OF THE CASE

Family law - Divorce - Custody - Parallel parenting - Whether the lower courts erred in holding that legal disagreements
between mothers and fathers could amount to harm for the purposes of determining the best interests of a child - Whether
the Court of Appeal erred in not granting the Applicant’s request for parallel parenting - Whether the Court of Appeal
erred in determining that the only two options were both parents exercising joint custody or one parent exercising sole
custody.
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JUDGMENTS ON APPLICATIONS
FOR LEAVE

JUGEMENTS RENDUS SUR LES DEMANDES
D'AUTORISATION

PROCEDURAL HISTORY

July 2, 1998
Ontario Court of Justice (General Division)
(MacKinnon J.)

February 13, 2002
Ontario Superior Court of Justice
(Lissaman J.)

April 7, 2004
Court of Appeal for Ontario
(Laskin, Armstrong and Cronk JJ.A.)

June 7, 2004
Supreme Court of Canada

October 22, 2004
Supreme Court of Canada

Respondent’ sapplication for solecustody dismissed ; Joint
custody ordered

Respondent’ s application to vary existing order granted ;
Respondent awarded sole custody and A pplicant awarded
specific access

Appeal dismissed

Application for leave to appeal filed

Motion to extend time to file and/or serve application
for leave to appeal

30403 YuyingWang Li, Guangshu Li, GuangxiaLi and Guanghwa Li v. NinaLi, Kiki Liand Karen Li

(Ont.) (Civil) (By Leave)

Coram: Major, Fish and Abella JJ.

Theapplication for leaveto appeal from the judgment of the Court of Appeal for Ontario, Number C41048, dated

April 29, 2004, is dismissed.

Lademanded'autorisation d'appel del'arrét delaCour d'appel del'Ontario, numéro C41048, datédu 29 avril 2004,

est rejetée.

NATURE OF THE CASE

Procedure law - Costs - Property law - Estates - Security for costs - Children of first marriage bringing claims against the
estate of their deceased father, on behalf of their non-resident mother, his first wife - Court dismissing claims subject to
one potential claim, and ordering security for costs - Subsequent applications dismissed due to failure to pay costs.

PROCEDURAL HISTORY

September 9, 2003
Ontario Superior Court of Justice
(Greer J)

November 13, 2003
Ontario Superior Court of Justice

(Day J)

Applicant Yuying Wang Li's clam for a share in
equalization of deceased’ snet family property, and spousal
support, dismissed; Applicants claim for distribution of
residue of estate stricken; Applicants' claim for ‘other
estate rights' dismissed, with the exception of any right
held by Applicant Yuying Wang Li under Part V of the
Succession Law Reform Act; Applicants ordered to post
security for al costs

Application dismissed in its entirety due to Applicants
failureto pay security for costs pursuant to Greer J.’ sorder

- 1790 -
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FOR LEAVE D'AUTORISATION

April 29, 2004 Appeal dismissed
Court of Apped for Ontario
(Goudge, Simmons, and Juriansz JJ.A.)

June 24, 2004 Application for leave to appeal filed
Supreme Court of Canada

NOVEMBER 26, 2004 / LE 26 NOVEMBRE 2004

30564 Immigration and Refugee Board v. Minister of Citizenship and Immigration (FC) (Civil) (By
Leave)
Coram: McL achlin C.J. and Binnie and Charron JJ.

The motion to expedite the application for leave to appeal is granted. The motion to add the Immigration and
Refugee Board as a party isdismissed. The application by the Immigration and Refugee Board for leave to appeal from
the judgment of the Federal Court of Appeal, Number A-31-04, dated July 23, 2004, is dismissed without costs.

Larequéte visant a accélérer la procédure de demande d’ autorisation d’ appel est accordée. Larequéte visant a
gjouter la Commission de I'immigration et du statut de réfugié du Canada comme partie est rejetée. La demande
d autorisation d' appel dela Commission de l’immigration et du statut de réfugié du Canadaal’encontre de |’ arrét dela
Cour d appel fédérale, numéro A-31-04, daté du 23 juillet 2004, est rejetée sans dépens.

NATURE OF THE CASE

Administrative law - Jurisdiction - Judicia review - Procedural law - Appeal - Standing - Interveners - Whether the
Federal Court of Appeal erred by applying the wrong test to atribunal’s application for leave to intervene in ajudicial
review of its decision - Whether the Federal Court of Appea erred by denying the Immigration and Refugee Board
intervener standing in this case.

PROCEDURAL HISTORY

July 23, 2004 Applicant’s application for leave to intervene denied
Federal Court of Apped

(Noél JA))

September 28, 2004 Application for leave to appeal filed

Supreme Court of Canada

November 1, 2004 Applicant’s motion to be added or substituted as a party
Supreme Court of Canada and to expedite te leave application, filed
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MOTIONS REQUETES

16.11.2004
Before/ Devant: THE CHIEF JUSTICE
Miscellaneous mation Autrerequéte
Ross Joseph Gardypie
v. (30540)
Attorney General of Canada (Sask.)
DISMISSED / REJETEE
UPON APPLICATION by the applicant for an order directing that the above mentioned application for leave to appeal
be dealt with by the same panel and decided at the sametime asthe application for leave to appeal of Florence Plotnikoff,
et al. v. Government of Saskatchewan, et al. (30429);
AND HAVING READ the material filed;

ITISHEREBY ORDERED THAT:

The motion is dismissed.

16.11.2004
Before/ Devant: BASTARACHE J.
Further order on motion for leaveto intervene Autre ordonnance sur une requéte en autorisation
d'intervention

BY / PAR: Congrés du travail du Canada
IN / DANS: Procureur général du Canada

c. (30187)

Procureur général du Québec (Qc)

A LA SUITE DE LA DEMANDE du Congrés du travail du Canada visant & obtenir |’ autorisation d’intervenir dans
I’ appel susmentionné et suite al’ ordonnance du 20 septembre 2004,

IL EST EN OUTRE ORDONNE quelaplaidoirie de!’intervenant soit ainsi limitée & quinze (15) minutes au total lors
de |’ audition de I’ appel.

UPON APPLICATION by the Canadian Labour Congressfor leaveto intervenein the above appeal and pursuant to the
order of September 20, 2004;

ITISHEREBY FURTHER ORDERED THAT the said intervener is granted permission to present oral argument not
exceeding fifteen (15) minutesin total at the hearing of this appeal.
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17.11.2004

Before/ Devant: THE REGISTRAR

Motion to extend the timein which to serve and file Requéte en prorogation du délai imparti pour
the respondents’ response signifier et déposer laréponse desintimés
Jeffrey Streisfield

v. (30471)

Marvin Goodman, et al. (Ont.)

GRANTED / ACCORDEE  Time extended to Octber 6, 2004.

17.11.2004
Before/ Devant: THE REGISTRAR

Motion to extend the time in which to serve and file Requéte en prorogation du délai imparti pour
the applicant'sreply signifier et déposer laréplique du demandeur

Jeffrey Streisfield
v. (30471)
Marvin Goodman, et al. (Ont.)

GRANTED / ACCORDEE Time extended to Octber 22, 2004.

17.11.2004

Before/ Devant: THE REGISTRAR

Mation to extend the timein which to serve and file Requéte en prorogation du délai imparti pour
the appellant's factum on cross-appeal signifier et déposer le mémoire de I'appelant sur
I"appel incident
Daniel Ménard
c. (30089)

SaMajesté laReine (Qc) (Crim.)

GRANTED / ACCORDEE Délai prorogé au 15 november 2004.
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18.11.2004

Before/ Devant:

MAJOR J.

Motionsfor leaveto intervene

BY / PAR:

IN / DANS:

Attorney General of Canada,
Attorney General of British
Columbia,

The Respondentsin British Columbia
Supreme Court Proceedings Nos.
23914 and 23911 (British Columbia
v. Chief Ronnie Jules, et al. and
British Columbia v. Chief Dan
Wilson, et al.),

Chief Roger William,

Business Council of British
Columbia, Coast Forest & Lumber
Association and Council of Forest
Industries,

Congress of Aboriginal Peoples,
Keptin John Joe Sark and Keptin
Frank Nevin (of the Mi’kmag Grand
Council), the Native Council of Nova
Scotia and the New Brunswick
Aboriginal Peoples Council
Assembly of First Nations,
Songhees Indian Band, Malahot First
Nation, T Sou-Ke First Nation,
Snaw-naw-as (Nanoose) First Nation
and the Beecher Bay Indian Band
(collectively the “Te mexw
Nations”),

Forest Products Association of Nova
Scotia

Her Mgjesty the Queen
v. (30063)

Stephen Frederick Marshall, et al.
(N.S)

Requétes en autorisation d'intervention

UPON APPL I CATIONSby the Attorney General of Canada, the Attorney General of British Columbia, the Respondents
in British Columbia Supreme Court Proceedings Nos. 23914 and 23911 (British Columbia v. Chief Ronnie Jules, et al.
and British Columbiav. Chief Dan Wilson, et al.), Chief Roger William, the Business Council of British Columbia, Coast
Forest & Lumber Association and Council of Forest Industries, the Congress of Aboriginal Peoples, Keptin John Joe Sark
and Keptin Frank Nevin (of the Mi’kmag Grand Council), the Native Council of Nova Scotia and the New Brunswick
Aboriginal Peoples Council, the Assembly of First Nations, Songhees|ndian Band, Malahot First Nation, T’ Sou-Ke First
Nation, Snaw-naw-as (Nanoose) First Nation and the Beecher Bay Indian Band (collectively the “Te’ mexw Nations’),
and Forest Products Association of Nova Scotia for leave to intervene in the above appeal;

AND HAVING REVIEWED the material filed;
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AND UPON IT APPEARING THAT the Attorney General of Canada and the Attorney Genera of British Columbia
are already interveners pursuant to the constitutional questions stated by the Chief Justice;

ITISHEREBY ORDERED THAT:

(1) The motion of the applicant the Attorney General of Canadafor leave to intervene beyond its current status
asintervener on the constitutional questionsis dismissed;

(2) The motion of the applicant the Attorney General of British Columbia for leave to intervene beyond its
current status as intervener on the constitutional questionsis dismissed;

(3) Themotion of the applicants the Respondentsin British Columbia Supreme Court Proceedings Nos. 23914
and 23911 (British Columbia v. Chief Ronnie Jules, et al. and British Columbia v. Chief Dan Wilson, et al.) for
leave to intervene is dismissed.

(4) The motion of the applicant Chief Roger William for leave to intervene is dismissed.

(5) Themotion of the applicants the Business Council of British Columbia, Coast Forest & Lumber Association
and Council of Forest Industries for leave to intervene is dismissed.

(6) The motion of the applicant the Congress of Aboriginal Peoplesfor leaveto interveneis granted. Leaveis
granted to serve and file a single factum not to exceed 15 pages in length in both appeals number 30005 and
30063 on or before December 15, 2004.

(7) The motion of the applicants K eptin John Joe Sark and Keptin Frank Nevin (of the Mi’ kmag Grand Council),
the Native Council of Nova Scotia and the New Brunswick Aboriginal Peoples Council for leave to intervene
isgranted. Leaveisgranted to serve and file asingle factum not to exceed 15 pagesin length in both appeals
number 30005 and 30063 on or before December 15, 2004.

(8) Themation of the applicant the Assembly of First Nationsfor leavetointerveneisgranted. Leaveisgranted
to serve and file a single factum not to exceed 15 pages in length in both appeals number 30005 and 30063 on
or before December 15, 2004.

(9) The motion of the applicants Songhees Indian Band, Malahot First Nation, T’ Sou-Ke First Nation, Snaw-
naw-as (Nanoose) First Nation and the Beecher Bay Indian Band (collectively the “Te mexw Nations”) for an
extension of timeto serve and file an application for leave to intervene and the application for leaveto intervene
aregranted. Leaveisgranted to serve and file a single factum not to exceed 15 pagesin length in both appeals
number 30005 and 30063 on or before December 15, 2004.

(10) The motion of the applicant Forest Products Association of Nova Scotia for leave to
intervene is granted. Leave is granted to serve and file afactum not to exceed 15 pages in length on or before
December 15, 2004.

ITISFURTHER ORDERED THAT:

The requests of interveners to present oral argument are deferred to a date following receipt and consideration
of the written arguments of the parties and the interveners.

Theintervenersshall not be entitled to raise new issues or adduce further evidence or to otherwise to supplement
the record of the parties.

Pursuant to Rule 59(1)(a) theintervenersshall pay tothe appellant and respondents any additional disbursements
occasioned to the appellant and respondents by the intervention.
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18.11.2004

Before/ Devant: MAJOR J.

Mationsfor leaveto intervene Requétes en autorisation d'intervention
BY / PAR: Attorney General of Canada,

Attorney General of British

Columbia,

The Respondentsin British Columbia
Supreme Court Proceedings Nos.
23914 and 23911 (British Columbia
v. Chief Ronnie Jules, et al. and
British Columbia v. Chief Dan
Wilson, et al.),

Congress of Aboriginal Peoples,
Keptin John Joe Sark and Keptin
Frank Nevin (of the Mi’kmag Grand
Council), the Native Council of Nova
Scotia and the New Brunswick
Aborigina Peoples Council,
Assembly of First Nations,
Songhees Indian Band, Malahot First
Nation, T'Sou-Ke First Nation,
Snaw-naw-as (Nanoose) First Nation
and the Beecher Bay Indian Band
(collectively the “Te mexw
Nations”),

Union of New Brunswick Indians,
New Brunswick Forest Products
Association

IN/ DANS: Her Mgjesty the Queen
v. (30005)
Joshua Bernard (N.B.)

UPON APPLICATIONShy theAttorney General of Canada, the Attorney General of British Columbia, the Respondents
in British Columbia Supreme Court Proceedings Nos. 23914 and 23911 (British Columbia v. Chief Ronnie Jules, et al.
and British Columbiav. Chief DanWilson, et al.), Congressof Aboriginal Peoples, Keptin John Joe Sark and Keptin Frank
Nevin (of the Mi’ kmag Grand Council), the Native Council of Nova Scotia and the New Brunswick Aboriginal Peoples
Council, Assembly of First Nations, Songhees Indian Band, Malahot First Nation, T’ Sou-K e First Nation, Snaw-naw-as
(Nanoose) First Nation and the Beecher Bay Indian Band (collectively the* Te’ mexw Nations”), Union of New Brunswick
Indians, New Brunswick Forest Products Association for leave to intervene in the above appeal;

AND HAVING REVIEWED the material filed;

AND UPON IT APPEARING THAT the Attorney General of Canada and the Attorney Genera of British Columbia
are already interveners pursuant to the constitutional questions stated by the Chief Justice;

IT ISHEREBY ORDERED THAT:

(1) The motion of the applicant the Attorney General of Canadafor leave to intervene beyond its current status
asintervener on the constitutional questionsis dismissed;
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(2) The motion of the applicant the Attorney General of British Columbia for leave to intervene beyond its
current status as intervener on the constitutiona questionsis dismissed;

(3) Themotion of the applicants the Respondentsin British Columbia Supreme Court Proceedings Nos. 23914
and 23911 (British Columbia v. Chief Ronnie Jules, et al. and British Columbia v. Chief Dan Wilson, et al.) for
leave to intervene is dismissed;

(4) The motion of the applicant the Congress of Aboriginal Peoplesfor leave to interveneis granted. Leaveis
granted to serve and file a single factum not to exceed 15 pages in length in both appeals number 30005 and
30063 on or before December 15, 2004;

(5) The motion of the applicants K eptin John Joe Sark and Keptin Frank Nevin (of the Mi’ kmag Grand Council),
the Native Council of Nova Scotia and the New Brunswick Aboriginal Peoples Council for leave to intervene
isgranted. Leaveisgranted to serve and file a single factum not to exceed 15 pages in length in both appeals
number 30005 and 30063 on or before December 15, 2004;

(6) The motion of the applicant the Assembly of First Nationsfor leavetointerveneisgranted. Leaveisgranted
to serve and file a single factum not to exceed 15 pages in length in both appeals number 30005 and 30063 on
or before December 15, 2004;

(7) The motion of the applicants Songhees Indian Band, Malahot First Nation, T’ Sou-Ke First Nation, Snaw-
naw-as (Nanoose) First Nation and the Beecher Bay Indian Band (collectively the “ Te mexw Nations’) for an
extension of timeto serve and file an application for leave to intervene and the application for leave to intervene
aregranted. Leaveisgranted to serve and file a single factum not to exceed 15 pagesin length in both appeals
number 30005 and 30063 on or before December 15, 2004,

(8) The motion of the applicant Union of New Brunswick Indians for leave to intervene is granted. Leaveis
granted to serve and file afactum not to exceed 15 pages in length on or before December 15, 2004; and

(9) The motion of the applicant New Brunswick Forest Products Association for leave to intervene is granted.
Leaveis granted to serve and file afactum not to exceed 15 pagesin length on or before December 15, 2004.

IT ISFURTHER ORDERED THAT:

The requests of interveners to present oral argument are deferred to a date following receipt and consideration
of the written arguments of the parties and the interveners;

The interveners shall not be entitled to raise new issues or adduce further evidence or otherwise to supplement
the record of the parties; and

Pursuant to Rule 59(1)(a) the interveners shall pay to the appellant and respondent any additional disbursements
occasioned to the appellant and respondent by the intervention.
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NOTICE OF APPEAL FILED SINCE
LAST ISSUE

AVISD’APPEL DEPOSESDEPUISLA
DERNIERE PARUTION

22.11.2004
Olga M edovar ki
v. (30332)

The Minister of Citizenship and Immigration
(F.C)
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AGENDA FOR NOVEMBER 2004 CALENDRIER DE NOVEMBRE 2004

AGENDA for the weeks of December 6 and 13, 2004..
CALENDRIER dela semaine du 6 décembre et de celle du 13 décembr e 2004.

The Court will not be sitting during the weeks of December 20 and 27, 2004.
La Cour ne siégera pas pendant les semaines du 20 et du 27 décembre 2004.

Date of Hearing/
Date d'audition

2004/12/07

2004/12/07

2004/12/08

2004/12/08

2004/12/09

2004/12/10

2004/12/10

2004/12/15

2004/12/15
2004/12/16
2004/12/16
2004/12/17

2004/12/17

Case Number and Name/
Numéro et nom de la cause

Cabot Insurance Company Limited, et al. v. Peter Ryan (N.L.) (Civil) (By Leave) (29849)

E.B. v. Order of the Oblates of Mary Immaculate in the Province of British Columbia (B.C.)
(Civil) (By Leave) (29890)

Le ministre de la Citoyenneté et de I'lmmigration ¢. Léon Mugesera, et al. (CF) (Civile)
(Autorisation) (30025)

Le procureur général du Québec, et al. c. Raymond Chabot Inc., és qualités de syndic ala
faillite de D.I.M.S. Construction Inc. (Qc) (Civile) (Autorisation) (29822)

André Pelland c. Fédération des producteurs de volailles du Québec, et al. (Qc) (Civile)
(Autorisation) (29805)

Alan Wayne Lohrer v. Her Majesty the Queen (B.C.) (Criminal) (As of Right / By Leave)
(30160)

Cecil Decorte v. Her Majesty the Queen (Ont.) (Criminal) (By Leave) (30081)

Christiano Daniel Justice Paice v. Her Majesty the Queen (Sask.) (Criminal) (By Leave)
(30045)

Eifion Wyn Robertsv. Her Majesty the Queen (Alta)) (Criminal) (As of Right) (30282)
Smon Kwok Cheng Chow v. Her Majesty the Queen (B.C.) (Criminal) (By Leave) (29919)
Sameer Mapara v. Her Majesty the Queen (B.C.) (Criminal) (By Leave) (29750)

Sa Majesté la Reine c. G.R. (Qc) (Criminelle) (Autorisation) (30108)

Daniel Ménard c. Sa Majesté la Reine (Qc) (Criminelle) (Autorisation) (30089)

NOTE: Thisagendais subject to change. Hearings normally commence at 9:30 am. each day. Where there aretwo cases
scheduled on a given day, the second case may be heard immediately after the first case, or a 2:00 p.m. Hearing dates
and times should be confirmed with Registry staff at (613) 996-8666.

Ce caendrier est sujet a modification. Les audiences débutent normalement a 9h30 chague jour. Lorsgue deux affaires
doivent étre entendues le méme jour, I"audition de la deuxiéme affaire peut avoir lieu immédiatement apres celle de la
premiére ou encore a 14h. La date et | heure d’ une audience doivent étre confirmées aupres du personnel du greffe au

(613) 996-8666.
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SUMMARIES OF THE CASES RESUMES DES AFFAIRES

29849 Cabot I nsurance Company Limited, and Rex Gilbert Moore, Deceased by his Administratrix, Muriel Smith
v. Peter Ryan

Procedural law - Limitationsof actions- Estoppel by convention - Settlement discussions-Whether estoppel by convention
applies so as to prevent Moore's estate and the Insurer from relying on the fact of Moore' s death and the granting of
Letters of Administration, thereby precluding them from establishing that Ryan’s action was commenced outside the
Survival of Actions Act, R.S.N. 1990, c. S-32, limitation period - Whether the discoverability rule appliesto thelimitation
period contained in section 5 of the Survival of Actions Act? - Whether alternatively, the limitation period should be
extended because of “special circumstances’?

A motor vehicle accident occurred on November 27, 1997, when the car of the deceased, Rex Moore, struck the
Respondent’s vehicle. The next day, the Appellant, Cabot Insurance Company Limited [hereinafter “Insurance
Company”], Moore's automobile insurer, appointed an adjuster to the file and the Respondent retained counsel. From
December 1997 to December 1998, correspondence was exchanged between Respondent’s counsel and the Appellant
Insurance Company concerning the medical condition of the Respondent, certain documents and updates. The
Respondent’ s property damage claim was also paid.

On December 26, 1998, Rex Moore died, of causes unrelated to the accident without the Respondent, his solicitor or the
adjuster acting for the A ppellant I nsurance Company being advised. The L ettersof Administration of thedeceased’ sestate
were granted on February 16, 1999, to Muriel Smith, Moore’ s sister. More correspondence and papers were exchanged
betweenthe parties, theletters consistently referringto Mooreas* Our Insured” or “Our Principal” . The Respondent issued
a statement of claim naming Rex Moore as the defendant on October 26, 1999, within the two year limitation period, as
prescribed by the Limitations Act, S.N. 1995 ¢. L-16.1. In May 2000, the Appellant Insurance Company and the adjuster
appointed to the claim were informed of Moore' s death. In September 2000, the Respondent’ s counsel became aware of
Moore' s death.

The Respondent’ s application to amend the statement of claim to name the defendant as “Rex Moore, Deceased, by his
administratrix, Muriel Smith” was granted on October 22, 2001, by the Supreme Court of Newfoundland, Trial Division.
Also, the Appellant Insurance Company was granted intervener statusin the matter to apply for an order striking out the
statement of claim, arguing that s. 5 of the Survival of Actions Act, R.S.N. 1990, c. S-32 applied, rendering it a nullity
because issued outside the six month limitation period. This application was dismissed.

On April 30, 2003, the Appeal Division of the Newfoundland and L abrador Supreme Court allowed in part the appeal and
the cross-appeal, in adecision wheretwo of the five judges on the panel expressed their dissent. The decision to grant the
Appellant Insurance Company intervener status and to dismissthe application to have the statement of claim struck was
confirmed by the majority. The Respondent was permitted to amend the statement of claim.

Origin of the case: Newfoundland and L abrador

File No.: 29849

Judgment of the Court of Appeal: April 30, 2003

Counsdl: Sandra R. Chaytor/Jorge P. Segoviafor the Appellants
lan F. Kelly Q.C./ Gregory A. French for the Respondent
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29849 Cabot Insurance Company Limited et feu Rex Gilbert Moore, représenté par I'administratrice de sa
succession, Muriel Smith c. Peter Ryan

Droit delaprocédure - Prescription - Préclusion par convention - Négociations en vue d' un réglement - Lapréclusion par
convention s applique-t-elle de maniére que la succession de M. Moore et I assureur ne puissent invoquer le déces de
M. Moore et I’octroi de lettres d’ administration ni, de ce fait, établir que I’action de M. Ryan a été intentée apres
I’ expiration du délai de prescription prévu par laSurvival of ActionsAct, R.S.N. 1990, ch. S-32?- Larégledelapossibilité
de découvrir le préjudice s applique-t-elle au délai de prescription que prévoit I’ article 5 de la Qurvival of Actions Act?
Subsidiairement, y a-t-il lieu de prolonger le délai de prescription en raison de « circonstances particulieres »?

Le 27 novembre 1997, un accident de la route s est produit lorsque le véhicule de feu Rex Moore a percuté celui de
I'intimé. Le lendemain, I’ appelante Cabot Insurance Company Limited [la « compagnie d' assurance »], |" assureur de
M. Moore, a affecté un expert en sinistres au dossier, et I'intimé aretenu les services d’ un avocat. De décembre 1997 a
décembre 1998, |’ avocat del’ intimé et lacompagni ed’ assurance appel anteont échangédel’ information sur I’ état de santé
de I'intimé, certains documents et des rapports d évolution. L’indemnité réclamée par I'intimé pour les dommages
matériels a également été payée.

Sansqu'il ne soit attribuable al’ accident, le déces de Rex Moore est survenu le 26 décembre 1998. L’ intimé, son avocat
et I'expert en sinistres travaillant pour la compagnie d assurance appelante n’en ont pas été informés. Les lettres
d administration de la succession du défunt ont été délivrées ala soeur de ce dernier, Muriel Smith, le 16 février 1999.
L es parties ont échangé d’ autres rensei gnements et documents, M. M oore étant toujours appel € « notre assuré » ou « notre
mandant » dans leur correspondance. L’intimé a déposé une déclaration désignant Rex Moore comme défendeur le
26 octobre 1999, soit avant |’ expiration du délai de deux ans imparti par la Limitations Act, S.N. 1995, ch. L-16.1. En
mai 2000, la compagnie d assurance appelante et I’ expert en sinistres ont été informés du déces de M. Moore. En
septembre 2000, |’ avocat de I'intimé |’ a appris a son tour.

Lademande présentée par |’ intimé pour modifier ladéclaration en remplacant ladésignation dela partie défenderesse par
«feu Rex Moore, représenté par I’ administratrice de sa succession, Muriel Smith » été accueillie le 22 octobre 2001 par
la Cour supréme de Terre-Neuve, section de premiére instance. La compagnie d’ assurance appelante a par ailleurs été
constituée partieintervenante afin qu’ ell e pui sse demander laradiation deladéclaration au motif quel’ art. 5delaSurvival
of Actions Act, R.S.N. 1990, ch. S-32 s appliquait et frappait ladéclaration de nullité parce qu’ elle avait été déposée apres
I’expiration du délai de six mois. Cette demande a &té rejetée.

Le30avril 2003, lasectiond appel delaCour supréme de Terre-Neuve-et-L abrador aaccueilli en partiel’ appel et I’ appel
incident, deux des cing juges exprimant leur dissidence. Lesjuges magjoritaires ont confirmé ladécision de constituer la
compagnie d’ assurance appelante partie intervenante et de rejeter sademande de radiation deladéclaration. L’intiméa
été autorise amodifier ladéclaration.

Origine: Terre-Neuve-et-L abrador

N° du greffe: 29849

Arrét dela Cour d' appe : 30 avril 2003

Avocats: Sandra R. Chaytor / Jorge P. Segovia pour les appelants

lan R. Kelly, c.r. / Gregory A. French pour I'intimé
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29890 E.B.v. Order of the Oblates of Mary Immaculate in the Province of British Columbia

Torts- Vicariousliability - Residential school - Employee of religious community sexually assaulting minor on aregular
and frequent basis over a period of four to five years - Whether the Court of Appeal erred by overlooking and
contradicting the trial judge’s factual findings - Whether the Court of Appeal erred by disregarding the operational
characteristics of the Christie Residential School as afactor relevant to determining vicarious liability.

Thefactsasrecited in thejudgment of the Court of Appeal are asfollows. The Appellant resided asasmall child with his
siblingsand parentsin arelatively remote areaon the west coast of VVancouver Island. The Appellant attended the Christie
Residential School located on Meares Island, about four miles by water from Tofino, British Columbia. The Respondent
isa Catholic missionary order comprised of priests and brothers. Since approximately 1938, Oblate priests and brothers
were in charge of the school. The Appellant and his siblings were in attendance at the school as residential school pupils
in the 1950s and 1960s.

During the time material to this case, the education and social functions of the school were under the direction of the
Respondent and whichever order of nunswas responsiblefor the education, supervision and care of the children attending
the school. The federal government contributed with a per capita grant to assist in sustaining the fiscal operations of the
school. Residential schoolswere required to adhere generally to the provincial curriculum and were subject to inspection
by local education officials.

Saxey, the individual who was found to have regularly assaulted the Appellant, was a member of the Cheeleshat Band
from the west coast of the island. The religious personnel who were called as witnesses by the Respondent at the trial
indicated that there was no evidence that any personnel at the school during the relevant time detected any untoward
behaviour of Saxey concerning the Appellant or any of the other pupils. The Appellant testified that around 1957, when
he wasin his second year as a pupil at the school, Saxey began luring him to hisroom in abuilding located on the school
premises by promising to give him candy. He said that when he went up to the room he was sexually assaulted by Saxey.
He testified that up until about 1962 Saxey continued to lure him to his room on the promise of giving him candy and
performed numerous sexual assaults upon him. The Appellant did not bring this conduct of Saxey to the attention of
anyone at the school. The Appellant graduated from Christie in 1965. The Appellant did not report the behaviour of
Saxey in any detailed way prior to hisinteraction with police officers around 1995.

Saxey died around 1986 and was thus not available at the time when the all egations of assault first cameto be made. The
trial judge found that the Appellant was a credible witness and he accepted that a number of sexual assaults had occurred
as described by him. Hefound vicarious liability against the Respondent, holding that it wasliable as an employer for the
actions of Saxey. Consequent upon thisfinding of liability, he awarded $233,400 in damagesto the Appellant. Theissue
of aleged negligence on the part of the Respondent was not addressed by the trial judge. The Respondent appealed. The
Court of Appeal allowed the appeal, setting aside the finding of vicarious liability and remitting the case to trial on the
issue of negligent conduct.

Origin of the case: British Columbia
File No.: 29890
Judgment of the Court of Appeal: May 15, 2003

Counsdl: John R. Shewfelt for the Appellant
Azool Jaffer-Jergj for the Respondent
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29890 E.B. c. Ordredes oblats de Marie |mmaculée de la province de Colombie-Britannique

Responsahilité délictuelle - Responsabilité du fait d’ autrui - Pensionnats - Agressions sexuelles commises de fagon
fréguente et réguliére contre un mineur par un employé d' une communauteé religieuse au cours d’ une période de quatre
acingans- LaCour d appel a-t-elle commisune erreur en netenant pas compte des conclusions de fait du juge du proces
ou en tirant des conclusions contraires? - La Cour d'appd a-t-elle fait erreur en ne considérant pas les modalités de
fonctionnement du pensionnat Christie comme un facteur pertinent pour statuer sur laquestion delaresponsabilitédu fait
d autrui ?

Voici ladescription desfaitstirée du jugement delaCour d’ appel. Enfant, I appel ant vivait avec safamille— péreet mere,
fréres et soeurs— dansunerégionrelativement é oignée delacdte ouest del’Tlede Vancouver. || était éléve au pensionnat
Chrigtiedel’fleMeares, qui setrouveaenviron quatre millesaulargede Tofino, en Colombie-Britannique. L’ organisation
intimée est un ordre de prétres et de freres missionnaires catholiques. Depuis 1938 environ, des prétres et desfreresoblats
administraient le pensionnat. Durant les années 1950 et 1960, |’ appelant, ainsi que ses fréres et ses soeurs, fréguentait
I’ école Christie en tant que pensionnaire.

Au cours de la période pertinente, |’enseignement et les autres fonctions d'ordre social de I'école relevaient de
I’ organisation intimée et de |’ ordre de religieuses qui était responsable de I’ éducation, de la surveillance et du soin des
enfants qui fréquentaient |’ école. Le gouvernement fédéral aidait financiérement le pensionnat a exercer ses activités au
moyen d’une subvention calculée en fonction du nombre d’ éléves. Les pensionnats étaient tenus de suivre de fagon
générale les programmes d’ études provinciaux et ils pouvaient faire I’ objet d’ inspections par les fonctionnaires locaux
de |’ éducation.

Saxey —I"individu qui, de conclure le tribunal, s' était réguliérement livré a des agressions sexuelles contre |’ appelant —
était un membre de la bande Cheeleshat, établie sur la cote ouest de I'1le. Les religieux que I'intimé a fait déposer au
proces ont témoigné que rien n'indiquait qu’ un membre du personnel du pensionnat a I’ époque pertinente avait décelé
quel que comportement répréhensible de la part de Saxey al’ endroit de I’ appelant ou d’ autres pensionnaires. L’ appelant
atémoigné que ¢’ est vers 1957, durant sa deuxiéme année comme éléve au pensionnat, que Saxey acommencé al’ attirer
dans sa chambre — dans un immeuble situé sur les terrains de |’ école — en lui promettant des friandises. L’ appelant adit
guelorsgu’il serendait alachambre de Saxey, cedernier I’ agressait sexuellement. 1l aégalement témoignéque, jusgu’en
1962 environ, Saxey acontinuéal’ attirer dans sachambre en lui promettant des friandises et a commettre de nombreuses
agressions sexuelles contre lui. || n'a signalé & personne au pensionnat la conduite de Saxey. L’ appelant a obtenu son
diplémedefin d’ études du pensionnat Christie en 1965. L’ appelant n’ apasrelaté en détail laconduite de Saxey aqui que
ce soit avant les discussions qu'’il a eues avec des policiers en 1995.

Saxey est décédé vers 1986, et il n"adonc pu étreinterrogé lorsque les allégations d’ agression sexuelle ont é&té formul ées
pour la premiére fois. Le juge du proces a estimé que |’ appelant était un témoin crédible et il a conclu qu’un certain
nombre d’ agression sexuelles avaient été commises de lamaniére décrite par I’ appel ant. || aconclu alaresponsabilité du
fait d’ autrui del’ ordreintimé, jugeant ce dernier responsabl e, en tant qu’ employeur, desactesde Saxey. Par suite de cette
conclusion, il aaccordé al’ appelant des dommages-intéréts a 233 400 $. Le juge du proces n' a pas examiné la question
delanégligencedel’ ordrel’intimé. LaCour d’ appel aaccueilli I’ appel interjeté par I’ ordre intimé, annulélaconclusion
deresponsabilité du fait d’ autrui prononcée contre ce dernier et renvoyé |’ affaire en premiéreinstance pour latenued un
proces sur la question de la négligence.

Origine: Colombie-Britannique

N° du greffe: 29890

Arrét dela Cour d appe : 15 mai 2003

Avocats : John R. Shewfelt pour I’ appelant

Azool Jaffer-Jergj pour I’intimé
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30025 Minister of Citizenship and Immigration v. Léon Mugesera et al.

Administrative law - Judicial review - Immigration law - Criminal law - Incitement to hatred, murder and genocide -
Whether the Federal Court of Appeal exceeded itsjurisdiction in carrying out its own appraisal of the evidence without
showing the deference owed to findings of fact of the Appeal Division of the Immigration and Refugee Board (Appeal
Division) - Whether the Federal Court of Appeal erredinfinding that Léon Mugeseradid not incitein hisspeechto hatred,
murder and genocide - Whether the Federal Court of Appeal erred in holding that the Appeal Division had no reasonable
grounds to believe that L éon Mugesera, in delivering his speech, committed a crime against humanity in Rwanda.

On November 22, 1992, in Rwanda, the Respondent M ugesera made a speech whose content led to the i ssuance of what
amounts to an arrest warrant. He fled from Rwanda and submitted an application for permanent residence in Canadafor
himself, hiswife and hisfive minor children (all Respondentsin this appeal). The application was granted on August 12,
1993, the day of their arrival in Canada.

A report submitted to the Minister on January 23, 1995 contained information that led the Minister to make four
allegations which, in his opinion, justified the deportation of the Respondent:

A) The speech constituted an incitement to "commit murder”, which isan offence under arts. 91(4) and
311 of the Rwandan Penal Code and ss. 22, 235 and 464(a) of the Canadian Criminal Code.
Consequently, the Respondent became an inadmissible person within the meaning of s. 24(1)(a.1)(ii)
of the Immigration Act.

B) The speech constituted an incitement to genocide and an incitement to hatred within the meaning
of art. 166 of the Rwandan Penal Code, of decree-law (décret-loi) 08/75 of February 12, 1975 by which
Rwanda adhered to the International Convention for the Prevention and Punishment of the Crime of
Genocide, of art. 393 of the Rwandan Penal Code and of ss. 318 and 319 of the Canadian Criminal
Code. Consequently, the Respondent Mugesera became an inadmissible person within the meaning of
s. 27(1)(a.3)(ii) of the Immigration Act.

C) The speech constituted a crime against humanity within the meaning of ss. 7(3.76), 21, 22, 235, 318
and 464 of the Canadian Criminal Code in that the Respondent advised "MRND members and Hutus
to kill Tutsis', he had "taken part in Tutsi massacres’ and he had "promoted or encouraged genocide
of the members of an identifiable group, nhamely members of the Tutsi tribe". Consequently, the
Respondent became an inadmissible person within the meaning of ss. 19(1)(j) and 21(7)(g) of the
Immigration Act.

D) By answering "No"on his permanent residence application form to question 27-F, which asked
whether he had been involved in the commission of a crime against humanity, the Respondent made
amisrepresentation of amaterial fact, contrary to s. 27(1)(e) of the Immigration Act.

OnJuly 11, 1996 an adjudicator decided that all these allegationswerevalid and ordered that the Respondents be deported.
On November 6, 1998, the Appea Division dismissed the appeal. On May 10, 2001, the Federal Court Trial Division
dismissed the application for judicial review on allegations A and B, allowed it in respect of allegations C and D and
referred the case back to the Appeal Divisionfor it to again rule on these allegations. The Federal Court of Appeal alowed
the Respondents’ appeal and referred the matter back to the Appeal Division to be again disposed of on the basisthat the
Minister did not discharge his burden of proof in respect of the allegations.

Origin of the case: Federal Court of Appeal
File No.: 30025

Judgment of the Court of Appeal: September 8, 2003
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Counssl: Michel F. Denis and Normand Lemyre for the Appellant
Guy Bertrand and Josianne Landry Allard for the Respondents
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30025 Ministre dela citoyenneté et del’immigration c. Léon Mugesera et autres

Droit administratif - Contréle judiciaire - Droit del’immigration - Droit criminel - Incitation alahaine, au meurtre ou au
génocide - La Cour d appel fédérale a-t-elle excédé ses pouvoirs en procédant a sa propre évaluation de la preuve, sans
accorder la déférence requise aux conclusions factuelles de la Section d’ appel de laCommission deI’'immigration et du
statut de réfugié (la Section d’ appel)? - La Cour d’ appel fédérale a-t-€lle erré en concluant que, dans son discours, Léon
Mugeseran’apasincité alahaine, au meurtre et au génocide? - La Cour d’ appel fédérale a-t-elle erré en concluant que
la Section d' appel ne pouvait valablement penser pour des motifs raisonnables que, par son discours, Léon Mugeseraa
commis, au Rwanda, un crime contre I’ humanité?

Le 22 novembre 1992, au Rwanda, I'intimé Mugesera prononce un discours dont la teneur entraine I’émission de
I"équivalent d'un mandat d'arrestation contre lui. Il s'échappe du Rwanda et présente une demande de résidence
permanente au Canada pour lui-méme, son épouse et ses cing enfants mineurs (tous intimés). La demande est accordée
le 12 aolt 1993, lors de leur arrivée au Canada.

Le23janvier 1995, un rapport remis au ministre appelant contient des renseignements qui I’ entrainent a formuler quatre
allégations qui, ason avis, justifient I’ expulsion deI'intimé :

A) Le discours constituait une incitation a «commettre des meurtres», ce qui constitue une infraction
aux art. 91(4) et 311 du Code pénal rwandais et aux art. 22, 235 et 464a) du Code criminel canadien.
L'intimé devenait une personne non admissible au sens de I'alinéa 24(1)a.1)ii) de la Loi sur
I’immigration.

B) Le discours constituait une incitation au génocide et une incitation ala haine au sensde I’ art. 166
du Code pénal rwandais, du décret-loi 08/75 du 12 février 1975, portant adhésion du Rwanda a la
Convention internationale pour la répression du crime de génocide et de I'art. 393 du Code pénal
rwandais, et desart. 318 et 319 du Code criminel canadien. Par conséquent, I’ intiméMugeseradevenait
une personne non admissible au sensde I'al. 27(1)a.3)ii) delaLoi sur I'immigration.

C) Lediscours constituait un crime contre I humanité au sens des art. 7(3.76), 21, 22, 235, 318 et 464
du Code criminel canadien en ce que I’intimé avait conseillé « aux membres du MRND et aux Hutus
de tuer des Tutsis », qu'il avait « participé au massacre des Tutsis » et qu'il avait « fomenté ou
préconisé le génocide des membres d’ un groupe identifiable, a savoir les membres de latribu Tutsi ».
Par conséquent, I intimé devenait une personne non admissible au sensdes al. 19(1)j) et 27(1)g) dela
Loi sur I'immigration.

D) En répondant « non », dans son formulaire de demande de résidence permanente, alaquestion 27-F
gui demandait s'il avait participé ala commission d un crime contre I’ humanité, I’intimé avait fourni
une fausse indication sur un fait important, en violation del’al. 27(1)e) delaLoi sur I'immigration.

Le 11 juillet 1996, un arbitre conclut que toutes les allégations sont fondées et ordonne I’ expulsion des intimés. Le 6
novembre 1998, la Section d’ appel rejette I’ appel. Le 10 mai 2001, la Section de premiére instance de la Cour fédérale
rejette la demande de contr6le judiciaire relative aux allégations A et B et accueille la demande de contr6le judiciaire
relative aux allégations C et D, retournant le dossier ala Section d' appel pour qu’ elle se prononce anouveau al’ égard de
cesderniéeres. LaCour d' appel fédérale accueillel’ appel desintiméset renvoieledossier ala Section d appel pour qu’'elle
en dispose anouveau en tenant pour acquis que le ministre ne s’ était pas déchargé du fardeau de preuve qui lui incombait
al’égard des allégations.

Origine: Cour d' appel fédérale
N° du greffe: 30025
Arrét dela Cour d' appel: L e 8 septembre 2003
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Avocats: Michel F. Denis et Normand Lemyre pour I’ appelant
Guy Bertrand et Josianne Landry Allard pour lesintimés

- 1807 -



SUMMARIES OF THE CASES RESUMES DES AFFAIRES

29822 Attorney General of Quebec et al. v. Raymond Chabot I nc

Commercial law - Bankruptcy - Creditors - Order of priorities - Whether s. 54 of the Act respecting labour relations,
vocational training and manpower management in the construction industry isinapplicable or inoperativein wholeor in
part by reason of being in conflict with the Bankruptcy and Insolvency Act, particularly s. 136 thereof - Whether s. 316
of the Act respecting industrial accidents and occupational diseasesisinapplicable or inoperativein whole or in part by
reason of being in conflict with the Bankruptcy and Insolvency Act, particularly s. 136 thereof.

On October 3, 1998, the debtor D.I.M.S. Construction (D.I.M.S.) gave notice to the Commission de la santé et de la
sécurité du travail (CSST) that its 1988 payroll needed to be revised upwards because of contracts signed in the course
of theyear for work that had not been foreseen at the start of the year. On November 4, 1998, the CSST assessed D.I.M.S.
for an additional $191,212.12. When D.I.M.S. failed to pay the amount, the CSST issued notices of assessment pursuant
to s. 316 of the Act respecting industrial accidents and occupational diseasesto the employers registered with the CSST
that were under contract with D.1.M.S. to perform various construction jobsin 1988. Quebec’s Ministére du Transport
was assessed by the CSST for $170,500, Pavages Chenail Inc. (Chenail) for $24,622 and the Compagnie de Pavage
d'asphalte Beaver (Beaver) for $18,948.26. They failed to pay the assessments and were sent default noticesby the CSST.
At the same time, the Commission de la construction du Québec (CCQ) claimed from these employers the wages owed
by D.I.M.S., pursuant to s. 54 of the Act respecting labour relations, vocational training and manpower management in
the construction industry.

On November 23, 1998, D.I.M.S. filed a notice of intention to make a proposal to its creditors. On April 1, 1999, the
proposal was refused by the creditors and, as provided for in the Bankuptcy and Insolvency Act, D.I.M.S. was deemed to
have made an assignment in bankruptcy. The Respondent was appointed to act as trustee and claimed from Beaver,
Chenail and the Ministére du Transport the payment of the amounts owed. The Ministére du Transport and Beaver did
not make any paymentsto the CSST, the CCQ or the trustee. Chenail paid the trustee in return for an undertaking by the
trustee to reimburse Chenail should it be required to pay the CSST or the CCQ

This situation led the trustee to make a maotion for directions asking the Superior Court (1) to prohibit the CSST and the
CCQ from sending requestsfor payment to D.1.M.S. subcontractors or any other of itsdebtorswith respect to any amounts
owed by D.I.M.S,; and (2) to declare that the CSST and CCQ claims are to be collocated as those of ordinary creditors
in the bankruptcy. The trustee also requested the Court to declare section 316 of the Act respecting industrial accidents
and occupational diseases and section 54 of the Act respecting labour relations, vocational training and manpower
management in the construction industry to be inapplicable in bankruptcy matters.

The Superior Court dismissed the trustee’ s motion. The Court of Appeal allowed the appeal and declared that s. 316 of
the Act respecting industrial accidents and occupational diseases and section 54 of the Act respecting labour relations,
vocational training and manpower management in the construction industry areinapplicable against Beaver, Chenail and
the Ministére du Transport, since they are debtors of the bankrupt company and since the application in this case of the
said provincial provisionswould have the effect of modifying the order of prioritiesand the scheme of distribution set out
in the Bankruptcy and Insolvency Act and would, for this reason, be in conflict with the federal legidation.

Origin of the case: Quebec
File No.: 29822
Judgment of the Court of Appeal: April 10, 2003
Counsel: Hugo Jean for the Appellant Attorney General of Quebec
Martine Sauvé for the Appellant Commission de la construction du Québec

René Napert for the Appellant Commission de la santé et de la sécurité du travail
Bernard Boucher for the Respondent Raymond Chabot Inc.
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29822 Procureur général du Québec et al c. Raymond Chabot Inc

Droit commercid - Faillite - Créanciers - Ordre de priorité - L'article 54 Loi sur les relations du travail, la formation
professionnelle et la gestion de la main-d’ ceuvre dans I'industrie de la construction est-il, en totalité ou en partie,
inapplicable ou inopérant pour cause de conflit avec laLoi sur lafaillite et I'insolvabilité et en particulier avec I’ art. 136
decetteloi?- L'article 316 delaLoi sur les accidents du travail et les maladies professionnelles est-il, en totalité ou en
partie, inapplicableouinopérant pour causedeconflit aveclaloi sur lafailliteet|'insolvabilité, et en particulier avec|’ art.
136 de cette loi?

Le3 octobre 1998, ladébitrice D.1.M.S. Construction, aviselaCommission delasanté et delasécurité du travail (CSST)
gue samasse salariale pour |'année 1998 doit étre révisée alahausse ala suite de contrats conclus en cours d'année dont
laréalisation n'avait pasééprévueal‘origine. Le4 novembre 1998, laCSST cotise D.1.M.S., pour un montant additionnel
de 191 212,12%. Constatant le défaut de D.I.M.S. d'acquitter cette cotisation, la CSST émet des avis de cotisations, en
vertudel’ art. 316 delaLoi sur lesaccidentsdutravail et lesmaladies professionnelles(LATMP), aux employeursinscrits
alaCSST avec qui D.1.M.S. a contracté pour la réalisation de divers travaux de construction au cours de I'année 1998.
Ainsi, elle catisele ministére du Transport du Québec pour un montant de 170 5003, les Pavages Chenail pour un montant
de 24 622$ et |la Compagnie Beaver pour un montant de 18 948,26$. L es avis de cotisation n'ayant pas été acquittés par
les employeurs susdits, la CSST leur achemine une mise en demeure. Parallélement, la Commission de la construction
du Québec (CCQ) exige de ces mémes donneurs d' ouvrage, e montant des salaires dd par D.I.M.S., en vertu del’ art. 54
delaloi sur lesrelations du travail, la formation professionnelle et la gestion de la main-d’ oeuvre dans I'industrie de
la construction (LRTIQ).

Entre temps, le 23 novembre 1998, D.I.M.S. produit un avis d’ intention de faire une proposition a ses créanciers. Le 17
avril 1999, les créanciers refusent sa proposition concordataire et elle est donc réputée faillie selon la Loi sur la faillite
etI’insolvabilité. L’ intimée, nommée syndic alafaillite, réclame alors de Beaver, de Chenail et du ministére du Transport
le paiement de sommes dues. Le ministére et Beaver ne donnent suite ni alademande delaCSST et delaCCQ ni acelle
du syndic. Quant a Chenail, elle paye le syndic ala condition qu'il s engage alarembourser dans |’ éventualité ol elle
serait tenue de payer laCSST et la CCQ.

Compte tenu de ce qui précede, le syndic introduit une requéte pour directives dans laquelle il demande a la Cour
supérieure:; (1) d'interdirealaCSST et laCCQ d'adresser aux donneurs d’ ouvrage et atout autre débiteur de D.I.M.S. des
demandes de pai ement en relation avec des sommes que cette derniére doit; et (2) de déclarer que lesréclamations de la
CSST et de la CCQ doivent étre colloquées comme constituant des réclamations ordinaires a I'encontre de I'actif de la
débitrice. Le syndic demande également ala Cour de déclarer lesart. 316 LATMP et 54 LRTIQ inapplicables en matiére
defallite.

LaCour supérieurergiettelarequéte du syndic. LaCour d' appel accueillel’ appel et déclarequel'art. 316 LATMPet I'art.
54 LRTIQ sont inapplicables contre Beaver, Chenail, et e ministére du Transport, vu qu’ils sont débiteursde lafaillie et
que I'application en |'espéce desdites dispositions provinciales aurait pour effet de modifier I'ordre de priorité et le plan
de répartition établis par laLoi sur lafaillite et I'insolvabilité et elles seraient ainsi en conflit avec cette derniére.

Origine: Québec

N° du greffe: 29822

Arrét de la Cour d' appel: Le 10 avril 2003

Avocats: Hugo Jean pour |’ appelant le Procureur général du Québec

Martine Sauvé pour |’ appelante la Commission de la construction du Québec
René Napert pour |’ appelante la Commission de |a santé et de la sécurité du travail
Bernard Boucher pour I’intimée Raymond Chabot Inc
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29805 André Pelland v. Fédération des producteurs de volailles du Québec et al.

Constitutional law - Division of powers- Whether the Act respecting the marketing of agricultural, food and fish products,
R.S.Q., c. M-35.1, and the Réglement sur la production et la mise en marché du poulet, R.R.Q., c. M-35.1, r. 13.2,
congtitutionally apply ex proprio vigore to limit the production of chickens destined exclusively to the interprovincia
market - If not, whether the Act respecting the marketing of agricultural, food and fish products, R.S.Q., c. M-35.1, and
the Réglement sur la production et la mise en marché du poulet, R.R.Q., c. M-35.1, r. 13.2, nonetheless apply to limit the
production of chickens destined exclusively to the interprovincial market by virtue of s. 22(3) of the Farm Products
Marketing Agencies Act, R.S.C. 1985, c. F-4, and the Canadian Chicken Marketing Agency Quota Grant of
Administrative Authority, P.C. 1991-1090.

The Respondent Fédération regul ates the production of chicken in the province of Quebec and cooperateswith all federal
and provincial agenciesto market it both within and outside Quebec.

The Appellant produces chicken in Quebec and markets it in Ontario. He holds a quota issued by the Respondent
Fédération. The establishment of this quota results from agreements entered into between the federal and provincial
governments, which agreements are governed by statutes and regul ations adopted by each level of government.

The Respondent Fédération, which is amarketing agency, manages, in cooperation with Chicken Farmers of Canada (a
federal agency) and the other provincial marketing agencies, the implementation of the interprovincial or export quota,
namely the number of pounds or kilograms of chicken produced in Quebec that can be sold outside the province.

The Appellant holds a production quota defined in square metres. This quotais used to establish the number of kilograms
of chicken the Appellant isentitled to produce and market. The Appellant’ s quota allowed him to produce approximately
21,000 kilogramsof chicken per eight-week period. He produced between 400,000 and 500,000 kil ograms of chicken over
this period.

Alleging that the Appellant’s actions threaten the full application of the Plan conjoint des producteurs de volailles du
Québec, R.S.Q. c. M-35, 1. 126, and could totally disrupt the orderly marketing of all poultry produced in Quebec, the
Fédération made amotion for aninterlocutory injunction, which was granted by the Superior Court on November 1, 2001.
On April 7, 2003, the Court of Appeal dismissed the Appellant’s appeal.

Origin of the case: Quebec
File No.: 29805
Judgment of the Court of Appeal: April 7, 2003
Counsdl: Louis H. Lacroix and Francois Chevrette for the Appellant
Pierre Brosseau for the Respondent Fédération des producteurs de volailles du

Québec
Pierre-Christian Labeau for the Respondent Attorney General of Quebec
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29805 André Pelland c. Fédération des producteurs de volailles du Québec et al

Droit constitutionnel - Partage des compétences - La Loi sur la mise en marché des produits agricoles, alimentaires et
dela péche, L.R.Q., ch. M-35.1, et le Reglement sur la production et la mise en marché du poulet, R.R.Q., ch. M-35.1,
r. 13.2, s'appliquent-ils ex proprio vigore, d' une maniére conforme ala Constitution, pour contingenter laproduction de
poulets destinés en exclusivité au marché interprovincial ? - Dans lanégative, la Loi sur lamise en marché des produits
agricoles, alimentaires et de la péche, L.R.Q., ch. M-35.1, et le Réglement sur la production et la mise en marché du
poulet, R.R.Q., ch. M-35.1, r. 13.2, s appliquent-ils néanmoins pour contingenter la production de poulets destinés en
exclusivité au marchéinterprovincial en raison du par. 22(3) delaLoi sur les offices de commercialisation des produits
deferme, L.R.C. 1985, ch. F-4, et delaDélégation de pouvoir par |’ office canadien de commercialisation des poulets en
matiére de contingentement, C.P. 1991-1090?

L a Fédération intimée réglemente la production de poulets dans la province et coopére avec tout organisme sur les plans
provincial et national en vue de la mise en marché du poulet, tant al’intérieur qu' al’ extérieur du Québec.

L’ appelant produit du poulet au Québec et e met en marché en Ontario. |1 déient un contingent émis par la Fédération
intimée. La détermination de ce contingent provient d’ accords intervenus entre le fédéral et les provinces, qui sont par
ailleurs encadrés par deslois et des réglements adoptés par chague ordre de gouvernement.

A titre d office de commercialisation, la Fédération intimée gére, en collaboration avec Les Producteurs de poulets du
Canada (un office fédéral) et les offices de commercialisation des autres provinces, lamise en place du contingent inter-
provincial ou d exportation, soit e nombre de livres ou de kilogrammes de poul et produit au Québec et qui pourra étre
vendu al’ extérieur de la province.

L’ appelant détient un quota de production en métres carrés. C'est sur la base de ce quota que s éablit la quantité de
kilogrammes de poulet qu'il peut produire et mettre en marché (le contingent). Le quota de |’ appelant lui permettait de
produire environ 21 000 kg de poulet par période de huit semaines. || en aproduit environ 400 000 4500 000 kg pendant
cette période.

Alléguant que les agissements de I’ appel ant mettent en péril I” application intégrale du Plan conjoint des producteurs de
volailles du Québec, L.R.Q. c. M-35, r. 126, et risquent de perturber totalement la mise en marché ordonnée de toute la
volaille produite au Québec, |a Fédération aformé une requéte en injonction interlocutoire qui aété accueillie par laCour
supérieure le 1% novembre 2001. L’ appel de |’ appelant a été rgjeté par la Cour d’ appel le 7 avril 2003.

Origine: Québec

N° du greffe: 29805

Arrét de la Cour d' appel: Le 7 avril 2003

Avocats: LouisH. Lacroix et Francois Chevrette pour I’ appel ant

Pierre Brosseau pour I’ intimée |a Fédération des producteurs de volailles du Québec
Pierre-Christian Labeau pour I'intimé le procureur général du Québec
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30160 Allan Wayne Lohrer v. Her Majesty The Queen

Criminal law - Evidence - Conflicting testimony - Aggravated assault and assault causing bodily harm - Whether the
misapprehension of the evidence by the trial judge deprived the Appellant of afair tria, thus creating a miscarriage of
justice.

Theincident occurred on the September 30, 2001 when the Appellant and Christine Gendreau and her boyfriend, Robert
MacDonald Forrest went to theresidence of the complainant Sherry Colville. Sherry Colville'sboyfriend, the complainant
Ken Howg, was present with her at the residence. The Appellant and his friends brought liquor and wereinvited into the
residence upon their arrival. All the parties knew one another. Although there were conflicts between the theory of the
Crown and the theory of the defence as well as conflicts in certain portions of the evidence given at tria, there were a
number of uncontested facts. Therewasno issuebut that some animus existed between the Appellant and Colvillearising
out what was termed a failed business rel ationship.

Howg testified that at some time between 8 and 9 am., the Appellant, Forrest and Gendreau arrived at Colville's
residence. When Colville appeared, the Appellant punched him hard in the area of his nose causing a severe nose bleed.
Concurrent with this blow, Howg said he heard the Appellant instruct Gendreau to get a bat and “do her” referring to
Colville. Colvilletestified she was on the couch trying to protect herself, but she took quite alot of damage to her body
fromthe blows. Colville and Howg testified to the Appellant striking Howg on the shoulder and above both kneeswith
the bat. Both Howg and Colville said that after the assaultive behaviour ended, the Appellant voiced threats of possible
harm to relatives of the complainants if the complainants reported the incident to the police. Howg and Colville sought
assistance of friends.

The Appellant was arrested and charged soon after September 30, but Forrest and Gendreau were not apprehended until
December. The Appellant wastried separately. Forrest and Gendreau were called as defence witnesses by the Appel lant.
Their evidence was very different from the version of eventstestified to by Howg and Colville. The seriousinjuries of
Colville and the blunt traumainjuries suffered by Howg were wholly unaccounted for in the narrative of eventstestified
to by Forrest and Gendreau.

Thetrial judge convicted the Appellant of aggravated assault of Colville and assault causing bodily harm of Howg aswell
asthe offence of uttering threats against the complainants and their families. The charges of using aweapon in assaulting
the complainants were stayed on the basis that they overlapped with the offences of which he was convicted. On appeal,
the Appellant applied to admit the transcripts of the proceeding against Forrest and Gendreau in which the complainants
gave evidence. In response, the Respondent filed a motion to introduce into evidence statements given to the police by
thetwo complainants. The majority of the Court of Appeal found that the core narrative of eventsdid not vary and allowed
this evidence from the later proceedings to be received, but a consideration of this evidence did not afford any basis for
the allowance of the appeal and dismissed the appeal. Hollinrake J.A. dissenting would have admitted the fresh evidence,
alowed the appeal and ordered a new trial on the basis that the cumulative effect of the fresh evidence and
misapprehension of portions of the evidence by the trial judge resulted in an unfair trial and a miscarriage of justice.

Origin of the case: British Columbia
File No.: 30160

Judgment of the Court of Appeal: August 22, 2003

Counsdl: Shawn P. Buckley for the Appellant
Kenneth D. Madsen for the Respondent
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30160 Allan Wayne Lohrer c. Sa Majesté la Reine

Droit criminel - Preuve - Témoignages contradictoires - Voies de faits graves et voies de faits causant des |ésions
corporelles - Laméprise du juge du procés au sujet de la preuve a-t-elle privé |’ appelant d’ un proces équitable et donné
ainsi lieu aune erreur judiciaire ?

Lesfaits se sont produits le 30 septembre 2001, lorsque I’ appelant, en compagnie de Christine Gendreau et de son petit
ami, Robert MacDonald Forrest, se sont rendus chez la plaignante, Sherry Colville, ou setrouvaient aussi le petit ami de
cette derniere, le plaignant Ken Howg. L’ appelant et ses copains, qui avaient apporté del’acool, ont ééinvités aentrer.
Tous se connaissaient. Malgré les divergences qui existent entre lathese du ministére public et celle de ladéfense et les
contradictions que révélent certaines parties delapreuve faite au proces, un certain nombre defaits ne sont pas contestés.
Il est admis qu’'une certaine animosité existait entre I’ appelant et Colville en raison de ce qu’on a appelé un échec
commercial.

Howg atémoigné que I’ appelant ainsi que Forrest et Gendreau sont arrivés chez Colville entre 8 et 9 heures. Dés qu'il
avu Colville, I' appelant lui aasséné un violent coup de poing au nez, provoquant uneforte hémorragie. D’ affirmer Howg,
I’ appelant aurait dit aGendreau, pendant qu’il frappait Colville, d’ aller chercher un baton de baseball pour qu'il lui « fasse
son affaire », en parlant de Mme Colville. Cette derniére a témoigné qu’ elle se trouvait alors sur le sofa, s efforcant de
se protéger latéte, mais que les coups de baton lui avaient causé beaucoup de |ésions au corps. Selon Colville et Howg,
I" appelant a, au moyen du baton de baseball, frappé Howg al’ épaule et un peu en haut des genoux. Howg et Colville ont
tous deux témoigné qu’ apres |’ attaque I’ appelant lesamenacés qu’il s en prendrait a des membres de leursfamilless'ils
informaient la police de ce qui venait de se passer. Howg et Colville ont demandé |’ aide d’ amis.

L appelant a été arrété et inculpé peu aprés le 30 septembre, mais Forrest et Gendreau n' ont été appréhendés qu’en
décembre. L’ appelant asubi un proces distinct, ou il afait témoigner Forrest et Gendreau, dont les versions des faits ont
différé grandement de celles données par Howg et Colville. Dans leur récit des faits, les blessures graves causées a
Colville et le traumatisme contondant subi par Howg restaient inexpliqués.

Lejugedu procés adéclaré |’ appel ant coupable devoies defaitsgravesal’ endroit de Colville et de voies defaits causant
deslésionscorporellesaHowg, ainsi qued’ avoir proféré des menaces contrelesplaignants et lesmembresdeleur famille.
Parce qu'elles faisaient double emploi avec les infractions dont |’ appelant avait été déclaré coupable, les accusations
d'utilisation d'une arme par I’ appelant lors des voies de faits ont été suspendues. En appel, I'appelant a demandé
I” admission en preuve de la transcription des procédures contre Forrest et Gendreau, oul |es plaignants avaient témoigné.
L’ intiméearépliqué en demandant, par requéte, I admission en preuve desdéclarationsfaitespar lesplaignantsalapolice.
La Cour d' appel alamajorité a décidé que les plaignants n’ avaient pas, pour |’ essentiel, changé leur version des faits et
aadmisen preuve latranscription des procédures. Selon elle, les nouveaux é éments de preuve ne permettaient pas, aprés
examen, d'accuelllir I’ appel, et |’ appel a étérejeté. Le juge Hollinrake, dissident, aurait admisles nouveaux €l éments de
preuve, accueilli I’ appel et ordonné la tenue d' un nouveau proces parce que I’ effet cumulatif des nouveaux éléments et
de laméprise du juge au sujet de certaines parties de la preuve avait privé I’ appelant d’ un proces équitable et donnélieu
aune erreur judiciaire.

Origine: Colombie-Britannique

N° du greffe: 30160

Arrét dela Cour d appe : Le 22 ao(t 2003

Avocats: Shawn P. Buckley pour I’ appelant

Kenneth D. Madsen pour I’intimée
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30081 Cecil Decortev. Her Majesty The Queen

Canadian Charter of Rightsand Freedoms - Criminal - Police - Whether the Court of Appeal for Ontario erredin holding
that members of the First Nations Anishinabek Police Service were police officers capable of undertaking a R.1.D.E.
program not on reserve territory - Whether the Court of Appeal for Ontario erred in failing to hold that the evidence
obtained as aresult of an unlawful stop and detention was not admissible as its admission offended sections 7, 9 and 24
of the Canadian Charter of Rights and Freedoms.

On November 25, 2000, two First Nations Constables employed by the Anishinabek Police Service set up a R.I.D.E.
programme check stop just outside the lands of the Fort William First Nation on a street within the boundaries of the City
of Thunder Bay. TheR.1.D.E. stop was set up abutting the Fort William Reserve, at alocation where people would access
and leave the reserve. The Appellant’s vehicle was stopped. He was detained and arrested.

The Appellant was charged with refusing to comply with abreath demand pursuant to s. 254(5) of the Criminal Code and
breach of recognizance. The Appellant was acquitted of the refusal charge, but convicted of failing to comply with a
recognizance prohibiting him from purchasing, being in the possession of or consuming alcohol and requiring him to be
in an alcohol free residence between 4:00 p.m. and 10:00 a.m. The Appellant was sentenced to 9 months imprisonment.
The appeal was dismissed.

Origin of the case: Ontario

File No.: 30081

Judgment of the Court of Appeal: September 12, 2003

Counsdl: Irwin Koziebrocki for the Appellant
Michal Fairburn for the Respondent
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30081 Cecil Decorte c. Sa Majesté la Reine

Charte canadienne des droits et libertés - Droit criminel - Police - La Cour d appel de I’ Ontario a-t-elle commis une
erreur en concluant que des membres du service de police des Premiéres nations d’ Anishinabek étaient des agents de
police habilités aintercepter au hasard des automobiles dans le cadre d’ une opération R.I.D.E. menée al’ extérieur d' une
réserve ? - La Cour d appel de I’ Ontario a-t-€lle fait erreur en ne jugeant pas que les éléments de preuve recueillis a
I’ occasion d’ uneinterception et d’ une détention ill égal es étaient inadmi ssibles parce que | eur admission contrevenait aux
art. 7, 9 et 24 de la Charte canadienne des droits et libertés.

Le 25 novembre 2000, deux agents du service de police des Premiéres nations d' Anishinabek ont établi un point de
contrdle R.I.D.E tout juste al’ extérieur du territoire de la Premiére nation de Fort William, dans unerue de Thunder
Bay. Le point de contréle était aménagé aux abords de laréserve de Fort William, aun endroit ou les gens entraient dans
laréserve et en sortaient. On aintercepté le véhicule de |’ appelant, qui a été détenu puis arrété.

L’ appelant a été accusé d’ avoir enfreint le par. 254(5) du Code criminel en refusant de fournir un échantillon d’haleine
et d' avoir violé un engagement. L’ appelant a été acquitté delapremiére accusation, maisil a été déclaré coupable d avoir
violél’ engagement qu’il avait prisdes abstenir d’ acheter, d’ avoir en sapossession ou deboiredel’ acool, et dedemeurer,
de 16 heures a 10 heures, dansune maison ol il n'y avait pasd’ alcool. L’ appelant a été condamné aneuf mois de prison.
Son appel a été rejeté.

Origine: Ontario

N° du greffe: 30081

Arrét dela Cour d appe : 12 septembre 2003

Avocats: Irwin Koziebrocki pour |’ appelant

Michal Fairburn pour I'intimée

-1815-



SUMMARIES OF THE CASES RESUMES DES AFFAIRES

30045 Christiano Daniel Justin Paice v. Her Majesty The Queen

Criminal Law - Defence - Statutes - Interpretation - Whether there is a consent fight at al when the deceased asin this
case, and contrary to the situation in R. v. Jobidon, [1991] 2 S.C.R. 714, was the aggressor throughout and delivered the
first blow - Whether the Court of Appeal was in error when it held that because the Appellant consented to fight it was
not open to him to say that he did not provoke the assault on him, a required element of the self defence provision of
section 34(1) of the Criminal Code - Whether the Court of Appeal wasin error when it equated the trial judge’ s finding
that when the Appellant delivered his blows he intended to cause serious bodily harm of more than atransient or trifling
nature to an intention to cause grievous bodily harm, contrary to the express finding of the trial judge, such asto negate
the self defence provision found in section 34(1) of the Criminal Code.

The Appellant, Christiano Daniel Justin Paice, and the deceased, Clinton Bauck, were each drinking with friendsin abar.
After an altercation between the two groups, the deceased challenged the Appellant to go outside and fight. The challenge
was accepted and the partieswent to the parking lot, each accompanied by their friends. Once outside, the two exchanged
threats. The deceased shoved the A ppellant with both hands, causing him to lose his balance and stumble backward afew
steps. The Appellant then swung with his elbow and struck the deceased on the left side of his jaw, after which the
deceased fell backwards onto the pavement. His head bounced on the ground. The Appellant then straddled the deceased
and struck him twice more in the head or face with hisfist. The deceased did not regain consciousness and was declared
dead shortly afterwards.

The Appellant was charged with manslaughter contrary to section 236(b) of the Criminal Code. He was acquitted of the
charge by the Court of Queen’s Bench of Saskatchewan. The Court of Appeal for Saskatchewan allowed the appeal, set
aside the acquittal, and ordered a new trial.

Origin of the case: Saskatchewan

File No.: 30045

Judgment of the Court of Appeal: September 15, 2003

Counsdl: Aaron A. Fox Q.C. for the Appellant
Dean Sinclair for the Respondent
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30045 Christiano Daniel Justin Paice c. Sa Majesté la Reine

Droit criminel - Moyen de défense - Lois - Interprétation - Peut-on dire qu’il y aeu bataille entre adversaires consentants
dans un cas ou, comme en I’ espéce, contrairement aux faits de I’arrét R. ¢. Jobidon, [1991] 2 R.C.S. 714, la victime
décédée fut atout moment I’ agresseur et aportéles premiers coups? - LaCour d’ appel a-t-ellefait erreur en décidant que,
dufait qu'il aconsenti ase battre, I’ appelant ne pouvait plus soutenir |’ absence de provocation de sapart, un des é éments
essentiels de lalégitime défense prévue au par. 34(1) du Code criminel ? La Cour d’ appel a-t-elle commis une erreur en
considérant que la conclusion du juge du proceés selon laquelle lorsque I’ appelant a porté des coups a son adversaire il
entendait lui causer deslésionscorporellessérieusesd’ uneintensité plusque passagere ouinsignifianterevenait aconclure
gue I'intention avait eu |’ intention de causer des Iésions corporelles graves — et ce bien que le juge du procés ait tiré la
conclusion inverse —, et en écartant ainsi |’ application de la légitime défense prévue au par. 34(1) du Code criminel?

L’ appelant, Christiano Daniel Justin Paice, était a boire avec des amis au méme bar quelavictime, Clinton Bauck, et les
amis de cedernier. Apres une altercation entre les deux groupes, lavictime adéfié |’ appelant en combat singulier. Paice
arelevéledéfi et les deux hommes sont al ors sortis du bar et se sont rendus dans|e parc de stationnement avec leursamis
respectifs. Unefoisld, ils ont échangé des menaces. Lavictime a poussé |’ appel ant des deux mains et ce dernier areculé
en perdant I’ équilibre. L’ appelant a ensuite frappé avec son coude la méchoire gauche de son adversaire, qui est tombé
alarenverse, satéte donnant durement contre le pavé. L’ appelant s’ est ensuite assis sur lavictime et |’ a frappée a deux
reprises alatéte ou au visage avec le poing. Lavictime n’' apas repris connaissance et on a constaté son déces peu apres.

L’ appelant a été accusé d’ homicide involontaire coupable en vertu de I’ al. 236b) du Code criminel. La Cour du Banc de
la Reine de la Saskatchewan I’ a déclaré non coupable. La Cour d’ appel de la Saskatchewan a accueilli I’ appel de cette
décision, annulé I’ acquittement et ordonné la tenue d’ un nouveau proces.

Origine: Saskatchewan

N° du greffe: 30045

Arrét dela Cour d appe : Le 15 septembre 2003

Avocats: Aaron A. Fox, c.r., pour |’ appelante

Dean Sinclair pour I'intimé
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30282 Eifion Wyn Robertsv. Her Majesty The Queen

Criminal law - Trial judge sinstructionsto jury - Second degree murder - Defence of provocation - Appellant shot and
killed the victim following several years of bickering about aleaking oil well on the Appellant’ s property - Whether the
majority in the Court of Appeal erred in concluding that the evidence adduced at trial was not sufficient to giveriseto a
duty on the part of the trial judge to instruct the jury upon the issue of provocation.

The following facts were taken from the judgments of the Alberta Court of Appeal. A small oil company had a surface
lease for an oil well on the Appellant’s farm. Many discussions had taken place about possible pollution caused by the
well. Onthe morning in question, representatives of the oil company were on the land with the Appellant’ s consent. The
Appellant had a civil discussion with Patrick Kent, an official of the oil company, about remedying the pollution. The
Appellant then went into his house to have lunch. Seeing Kent near his home and apparently on hisland, the Appellant
came out of hishouse. He held aloaded 9 mm. semi-automatic pistol. Bystanders saw the men talking, but did not hear
their words. Then the Appellant fired a number of shotsinto the victim, four of them into his head.

After the shooting, the Appellant returned to the house and asked his wife to phone 911. Hetold the 911 operator that
he did not remember what had happened but that he must have shot the victim and that he “lost it there”.

The Appellant was charged with first degree murder. The Appellant conceded that he shot and killed Kent with agun he
owned and was carrying at the time. He alleged, however, that the shooting occurred in response to Kent's bizarre,
insulting and threatening behaviour. Early in the trial, the defence advised the court that provocation was its primary
defence. Later in the Crown’s case, during an application to admit similar fact evidence, the defence told the trial judge
it would berelying onthree defences: provocation, self-defence and defence of property. At thispoint, theissue of whether
provocation should be left with the jury became linked to the Crown'’ s application to introduce similar fact evidence. The
trial judge did not instruct the jury on provocation and the Appellant was ultimately convicted of second degree murder.

On appeal, the majority of the Court of Appeal dismissed the appeal. Conrad JA. in dissent would have allowed the
appeal and direct anew trial on the basis that there was evidence which, if believed, gave an air of reality to the defence
of provocation.

Origin of the case: Alberta

File No.: 30282

Judgment of the Court of Appeal: March 30, 2004

Counsel: Charles B. Davison for the Appellant
Eric Tolppanen for the Respondent
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30282 Eifion Wyn Roberts c. Sa Majesté la Reine

Droit criminel - Directivesdu juge du procésau jury- Meurtre au second degré - Défense de provocation - Aprésplusieurs
années de querelles relativement aux fuites provenant d’ un puits de pétrole situé sur sesterres|’ appelant atué par balles
une personne - Lamajorité de la Cour d' appel a-t-elle commis une erreur en jugeant que la preuve présentée au proces
était insuffisante pour obliger le juge a donner au jury des directives sur la question de la provocation?

Lerésumé des faits est tiré des motifs de la Cour d appel de I’ Alberta. Une petite société pétroliére détenait un bail de
surface pour un puits de pétrole situé sur laferme de I’ appelant. 11 y avait eu de nombreuses discussions sur la pollution
gue pouvait causer le puits de pétrole. Le matin en question, des représentants de |a soci été pétroliere se trouvaient sur
les terres de I’ appelant, avec |'accord de ce dernier. L’ appelant a discuté de facon courtoise avec Patrick Kent, un
représentant delasociété pétroliére, desfagconsderemédier alapollution. Il est ensuite retourné manger chez lui. Voyant
Kent pres de samaison et, ace qu'il semble, sur son terrain, Roberts est sorti en tenant un pistolet semi-automatique 9
mm chargé. Des personnes ont vu les deux hommes se parler, mais elles ne pouvaient entendre ce qu'ils se disaient.
L’ appelant a ensuite tiré plusieurs coups de feu sur la victime, dont quatre a latéte.

Apréslafusillade, I’ appelant est rentré chez lui et il ademandé a son épouse d' appeler le 911. Il adit au préposé qu'il
ne souvenait pasde cequi S était passé, maisqu'’il avait probablement fait feu sur lavictimeet qu'il [TRADUCTION] « avait
perdu latéte ».

L’ appelant a été accusé de meurtre au premier degré. || aadmis avoir tué Kent avec une arme qui lui appartenait et qu'il
tenait au moment pertinent. Cependant, il a soutenu que la fusillade s était produite en réaction a I’ attitude bizarre,
insultante et menacante de la victime. Au début du proces, la défense aindiqué au tribunal que la provocation était le
principal moyen de défense de I’ accusé. Par la suite, pendant la preuve du ministére public, a1’ occasion d’ une demande
de ce dernier sollicitant I’ autorisation de présenter une preuve de faits similaires, I’ avocat de |’ accusé a dit au juge du
proces qu'il ferait valoir trois moyens de défense : la provocation, la légitime défense et la défense de ses biens. La
question de savoir si le tribunal devait soumettre au jury la défense de provocation est alors devenue liée ala demande
présentée par le ministére public en vue de produire une preuve de faits similaires. Le juge du procés n’a pas donné au
jury de directives sur la provocation et |’ appelant a en définitive été déclaré coupable de meurtre au second degré.

La Cour d'appel a, alamaorité, rejeté I’ appel de ce verdict. Exprimant sa dissidence, le juge Conrad aurait accueilli
I"appel et ordonné latenue d’ un nouveau proceés, pour le motif qu’il existait des ééments de preuve qui, Si on'y gjoutait
foi, rendaient vraisemblable la défense de provocation.

Origine: Alberta

N° du greffe: 30282

Arrét dela Cour d' appe : 30 mars 2004

Avocats: Charles B. Davison pour I’ appelant

Eric Tolppanen pour I'intimée
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29919 Simon Kwok Cheng Chow v. Her Majesty The Queen

Criminal Law - Procedural Law - Appeal - Evidence- Entitlement to severancein order to compel co-accused to testify -
Significanceto attach on appeal to atrial judge’ sissuance of acertificate pursuant to s. 675(1)(a)(ii) of the Criminal Code
- Whether Appellant’ sintercepted communications shoul d have been admitted agai nst him - Whether verdict unreasonable
and not supported by the evidence.

The Court of Appeal set out the following facts. The Appellant, Sameer Mapara, George Wasfi and Shane Kelly
Shoemaker were jointly charged with the first degree murder of Vikash Chand. The victim was shot seven timesin
Mapara's car lot while changing alicence plate on the Appellant’s car.

The Crown entered into evidence the Appellant’ s tel ephone call s tapped under eleven successive wire tap authorizations
associated with an unrelated drug investigation. Theevidencecrucial to the Crown’ scase wasintercepted under the sixth
and seventh authorizations. The Appellant wasfirst named in the third authorization based in part on evidence gathered
under the second authorization.

The affidavitsin support of the authorizations contained a paragraph declaring the intention of the police to monitor cell
phones first in “manua mode” (selective monitoring by way of voice identification) for seven consecutive days and
thereafter in “automatic mode” if it appeared that atarget was aprimary user of that phone. In automatic mode, acellular
telephone is monitored on an automatic basis without prior voice identification. There was no provision in the
authorizations to make the change from manual to automatic mode. The Appellant and Mapara sought to exclude the
wiretap evidence based upon ss. 8 and 24(2) of the Charter. On avoir dire, the trial judge rejected their application.

At the end of the Crown’s case, Wasfi and the Appellant applied for severance. The Appellant argued that Shoemaker’s
evidence would tend to exculpate him. Shoemaker was not acompellable witnessin the joint trial, but would have been
compellable in a separate trial. The tria judge granted severance to Wasfi, but not the Appellant. The Appellant and
Maparatestified in their defence. Shoemaker did not, but astatement made by Shoemaker to the police was admitted into
evidence. The Appellant testified that the intercepted telephone calls referred to a marijuana deal and, in two calls, he
realized that Wasfi wasreferring to acontract killing but he had said he was not interested in becoming involved. Hesaid
that he thought the money he paid to Binahmad was for the marijuana deal .

The Appellant, Shoemaker and Mapara were convicted by the jury of first degree murder. The Appellant and Mapara
appealed. One of the Appellant’s grounds for appeal was the tria judge’s refusal to grant a severance. In the appeal
proceedings, the Appellant sought to enter fresh evidencein theform of an affidavit (awill-say statement) by Shoemaker.
The convictions were upheld by the Court of Appeal. Before judgment was entered on the appeal, the Appellant sought
leaveto re-open the appeal on theissue of severance. The Court of Appeal heard and dismissed the application to re-open
the appeal.

Origin of the case: British Columbia
File No.: 29919
Judgment of the Court of Appeal: March 4, 2003

Counsel: Peter Leask Q.C./Jeremy Gellis for the Appellant
Henry J.R. Reiner for the Respondent
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29919 Simon Kwok Cheng Chow c. Sa Majesté la Reine

Droit criminel - Procédure - Appel - Preuve - Droit a un proces distinct pour contraindre un coaccusé a témoigner -
Importance devant étre accordée en appel aladélivrance, par lejuge du procés, d' un certificat viséau sous-al. 675(1)a)(ii)
du Code criminel - Les communications de I’ appelant qui ont été interceptées auraient-elles di étre admises en preuve
contre lui ? - Le verdict est-il déraisonnable et non étayé par la preuve ?

Les faits suivants sont tirés de I’ arrét de la Cour d'appel. L'appelant, Sameer Mapara, George Wasfi et Shane Kelly
Shoemaker ont étéincul pés conjointement du meurtre au premier degré de Vikash Chand. Lavictimechangeait laplague
d’immatriculation de lavoiture de |’ appelant dans | e terrain de stationnement de Maparalorsgu’ elle a été atteinte de sept
coups de feu.

Le ministére public amis en preuve des appels téléphoniques de I’ appelant qui avaient été interceptés en vertu de onze
autorisations consécutives d' interception liées a une enquéte en matiére de stupéfiants sans rapport avec |’ espece. Les
éléments de preuve essentiels ala preuve du ministére public avaient été interceptés en vertu des autorisations6 et 7. Le
nom de I’ appel ant a été mentionné pour la premiére fois dans|’ autorisation 3 fondée en partie sur des éémentsde preuve
obtenus en vertu de |’ autorisation 2. Dans un paragraphe de chacun des affidavits al’ appui des demandes d’ autorisation,
la police déclarait son intention de mettre durant sept jours consécutifs les téléphones cellulaires sur écoute en mode
manuel (interception sélective aprés identification de la voix), pour passer ensuite a I'interception automatique s'il
apparaissait qu’ unecibleétait |’ utilisateur principa d'un de cestéléphones. En mode automatique, untéléphonecellulaire
est sous écoute sans identification préalable delavoix del’ utilisateur. L es autorisations ne permettaient pas de passer de
I"interception en mode manuel al’ interception automatique. Sefondant sur I’ art. 8 et le par. 24(2) delaCharte, I’ appel ant
et Maparaont demandé |’ exclusion des @ émentsde preuve obtenus grace al’ écoute éectronique. A I’issued’ un voir-dire,
le juge arejeté leur demande.

A la conclusion de la preuve du ministére public, Wasfi et |’ appelant ont demandé des procés distincts. L’ appelant a
soutenu que le témoignage de Shoemaker tendrait a I’ excul per. Shoemaker ' était pas un témoin contraignable dans le
procés conjoint, maisil |’ aurait été dans un procés distinct. Le juge du procés a accordé un procés distinct a Wasfi, mais
pas al’ appelant. L' appelant et Mapara ont témoigné pour leur propre défense. Shoemaker n’a pas témoigné, mais une
déclaration qu'il avait faite a la police a éé admise en preuve. L’appelant a affirmé que les appels téléphoniques
interceptés se rapportaient al’ achat de marijuana et que, dans deux des appels, il s était rendu compte que Wasfi parlait
d’un meurtre commandé maisil avait dit n’ étre pasintéressé ay participer. || aaffirmé qu'il croyait avoir verse |’ argent
aBinahmad pour I’ achat de la marijuana.

Un jury a déclaré |’ appelant, Shoemaker et Mapara coupables de meurtre au premier degré. L’ appelant et Mapara ont
interjeté appel. L’un des moyens d’ appel de |’ appelant était le refus du juge du proces de lui accorder un proces distinct.
En appel, I’ appelant atenté defaire admettre un nouvel élément de preuve, soit un affidavit de Shoemaker (une déclaration
anticipée). LaCour d’ appel aconfirméles déclarations de cul pabilité. Avant I’ inscription du jugement delaCour d appel,
I’ appelant a demandé laréouverture del’ appel quant alaquestion du procésdistinct. La Cour d' appel aentendu et rejeté
sa demande.

Origine: Colombie-Britannique

N° du greffe: 29919

Arrét dela Cour d appe : Le 4 mars 2003

Avocats: Peter Leask, c.r. /[Jeremy Gellis pour |’ appel ant

Henry J.R. Reiner pour I'intimée
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29750 Sameer Mapara v. Her Majesty The Queen

Canadian Charter of Rights and Freedoms - Criminal law - Evidence - Admission - Whether the Court of Appeal erred
in affirming the trial judge's decision to admit the testimony of an accomplice about a double hearsay statement that
implicated the Appellant in ajoint venture to murder - Whether the Court of Appeal erred in upholding thetria judge’s
decision that the Crown’s interception of the Appellant’s private communications in Call 79 was not contrary to the
minimization clausein Authorization 7 and did not infringe hiss. 8 Charter right - If thereisas. 8 Charter infringement,
should Call 79 be excluded under s. 24(2) of the Charter of Rights- Whether the Court of Appeal erredinitsconsideration
of the tria judge’ sreview of the validity of Authorization 7?

The following facts were set out in the judgment of the Court of Appeal. The Appellant and Simon Kwok Chow were
convicted of the first degree murder of Vikash Chand on February 6, 2001 after a trial before a judge and jury in
Vancouver. The victim was shot seven times in the Appellant’s car lot, on October 7, 1998, while changing alicence
plate on Chow’s car. The Appellant and Chow were jointly charged with George Wasfi and Shane Kelly Shoemaker.
Woasfi applied successfully for aseverance at the end of the Respondent’ scase. Shoemaker was convicted as charged and
has not appealed. The driver of the getaway vehicle was Haddi Binahmad. He signed an immunity agreement in
exchange for evidence in support of the prosecution and testified that Wasfi told him that Maparawanted themto kill the
victim.

Chow’ stelephone calls were tapped under an authorization related to adrug investigation. On the day of the murder, the
police intercepted a call between Chow and Wasfi (call no. 79). Chow called Wasfi in Regina and immediately handed
the phone to the Appellant. After the Appellant and Wasfi spoke for awhile, the Appellant took another call and handed
the phone back to Chow. Chow and Wasfi talked for awhile, then Chow handed the phone back to the Appellant who
againtalked with Wasfi. WhileWasfi and the Appellant weretill connected, the Appellant received atelephonecall from
thevictim. The Appellant’ s side of the conversation was picked up by the wiretap. The intercept recorded the Appellant
telling the victim to meet him at the Rags to Riches ot in 15 minutes. When that call terminated, and upon returning to
his conversation with Wasfi, the Appellant was heard to exult at his good fortune in making this arrangement. Wasfi
confirmed the victim would be at the lot in 15 minutes and agreed to page all 2s which the Respondent alleged was a
signal to the killersto go to the lot and carry out the murder.

Chow and the Appellant testified in their defence while Shoemaker did not. Chow explained the intercepted telephone
callswith Wasfi asreferring, in the main, to amarijuana deal they were developing together. Intwo of the calls prior to
the killing, Chow said he realized that Wasfi was referring to a contract killing, but he said he was not interested in
becoming involved. He said that he thought the money he paid to Binahmad was for the marijuanadeal. The Appellant
explained the call on the day of thekilling asrelating to atwo- or three-way car deal, although herealized after thevictim
had been shot that he had been duped by Wasfi in getting the victim to the lot.

The Court of Appeal dismissed the Appellant’s appeal.

Origin of the case: British Columbia

File No.: 29750

Judgment of the Court of Appeal: March 4, 2003

Counsdl: Gil D. McKinnon Q.C. for the Appellant
C. Deedman/H. Reiner for the Respondent
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29750 Sameer Mapara c. Sa Majesté la Reine

Charte canadienne des droits et libertés - Droit criminel - Preuve - Utilisation d’ éléments de preuve - La Cour d’ appel
at-elle commis une erreur en confirmant la décision du juge du procés d admettre le témoignage d’un complice
concernant une déclaration constituant un double oui-dire qui impliquait I’ appelant dans une entreprise commune de
meurtre? La Cour d appel at-elle commis une erreur en confirmant la décision du juge du procés selon laguelle
I"interception par le ministére public des communications privées de I’ appelant au cours de |’ appel téléphonique 79 ne
contrevenait pas ala clause de minimisation de |’ autorisation 7 et ne portait pas atteinte au droit garanti al’ appelant par
I’art. 8 delaCharte? - En casdeviolation del’art. 8 dela Charte desdroits, I’ appel téléphonique 79 devrait-il étre écarté
en application du par. 24(2) delaCharte? - LaCour d’ appel a-t-elle commisune erreur en tenant compte del’ examen que
le juge du proces afait de lavalidité de I’ autorisation 7?

Les faits suivants sont exposés dans I arrét de la Cour d’appel. Le 6 février 2001, al’issue d’ un proces tenu devant un
juge et un jury aVancouver, I’ appelant et Simon Kwok Chow ont été déclarés coupables du meurtre au premier degré de
Vikash Chand. Lavictimeavait été atteinte de sept coupsdefeu, le 7 octobre 1998, au moment ol elle changeait laplaque
d’ immatriculation de la voiture de Chow dans le stationnement de I’ appelant. L’appelant et Chow ont été accusés
conjointement avec George Wasfi et Shane Kelly Shoemaker. Aprés la présentation de la preuve de I’ intimée, Wasfi a
demandé et obtenu la séparation des chefs d' accusations. Shoemaker a été déclaré coupable de I’ infraction qui lui était
reprochée et n’ a pas interjeté appel. Haddi Binahmad, qui était le conducteur du véhicule utilisé pour prendre lafuite, a
signé une entente d’'immunité en échange de son témoignage pour lapoursuite, danslequel il aaffirméque Wasfi lui avait
confié que Mapara voulait qu'ils tuent la victime.

L es appel stéléphoniques de Chow ont été interceptés en vertu d’ une autori sation liée aune engquéte en matiére de drogue.

Lejour du meurtre, la police aintercepté un appel téléphonique de Chow et Wasfi (I’ appel 79). Chow a appel é Wasfi, a
Regina, et aimmédiatement remisletéléphone al’ appelant. Apresavoir conversé pendant un certain temps avec Wasfi,
I’ appelant apris un autre appel et aremisletéléphone a Chow. Cedernier s est entretenu pendant un certain temps avec
Wasfi, aprés quoi il aremisletééphone al’ appelant qui a de nouveau conversé avec Wasfi. Pendant qu’il parlait avec
Wasfi, I' appelant arecu un appel delavictime. Les propos del’ appelant ont été interceptés. On apu entendre |’ appel ant
demander ala victime de le rencontrer dans 15 minutes dans le stationnement du Rags to Riches. Un fois cet appel

terming, |’ appelant arepris saconversation avec Wasfi et on apu |’ entendre I’ entendre se réouir delachance qu'il avait
eue de pouvoir de prendre cette disposition. Wasfi a confirmé que la victime serait au terrain de stationnement dans 15
minutes et aconvenu d’ envoyer un code numérique qui, selon I’intimée, était un signal indiquant aux tueurs de se rendre
au terrain de stationnement et d’'y commettre le meurtre.

Au proces, Chow et | appelant, et non Shoemaker, ont témoignépour leur propredéfense. Chow aexpliquéquelesappels
interceptés avec Wasfi concernaient surtout une transaction de marijuana qu'ils préparaient ensemble. Dans deux des
appels ayant précédé le meurtre, Chow aaffirmé qu’il serendait compte que Wasfi parlait d’' un meurtre commandé, mais
il agjouté qu'il n' était pasintéressé ay participer. Il aprécisé qu'il croyait que |’ argent versé a Binahmad était destiné
alatransaction demarijuana. L’ appelant aexpliquéquel’ appel effectuélejour du meurtre concernait un achat devoiture
intéressant deux ou trois personnes, bien qu’il se soit rendu compte, aprésquelavictimeeut étéabattue, qu'il s' était laisser
duper par Wasfi en amenant la victime au terrain de stationnement.

La Cour d' appel arejeté |’ appel del’ appelant.

Origine: Colombie-Britannique

N° du greffe: 29750

Arrét dela Cour d appe : Le 4 mars 2003

Avocats: Gil D. McKinnon, c.r., pour |’ appelant

C. Deedman/H. Reiner pour I'intimée
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30108 Her Majesty the Queen v. G.R.

Criminal law - Offences - Appeal - Jurisdiction - Incest - Included offences - Whether the Court of Appeal erred in law
in refusing to recogni ze the existence of included offencesin relation to a charge of incest - Whether the Court of Appeal
erredinlaw infailing to exerciseits power to substitute averdict, which would have permitted it to convict the respondent
of these included offences.

On December 17 and 18, 2001, the Respondent stood trial in the Court of Québec on the following charge:

[TRANSLATION] Did, between December 13, 1995 and May 31, 1999, at Québec in
the district of Québec, commit incest with C.R. knowing her to be his daughter,
thereby committing the indictable offence provided for in subsection 155(2) of the
Criminal Code.

At trial, the prosecution called four witnesses: the victim, her mother, a physician and a neighbour of the family. The
testimony of the victim, who was born in December 1990, related to the various acts her father is accused of; those acts
allegedly began when she was four or five years old. Doctor Déry, who was recognized as an expert on the subject of
sexua abuse following avoir dire, explained that he had met the victim on October 8, 1999; a physical examination of
the child and a sexual abuse assessment grid revealed that sexual abuse involving penetration had occurred. All means
of penetration were possible, but the physician ruled out the possibility of an accident. The mother testified about her
separation from her husband in 1998; she a so related her daughter’ s confidences regarding the Respondent’ sacts. The
mother complained to the police in 1999 after a neighbour informed her that the child had told her she was sleeping with
her father. The neighbour confirmed this fact in her testimony. Finaly, the Respondent denied committing such acts
against hisdaughter. Headmitted to hiscriminal record, including aconviction for sexual assault, but acknowledged that
he had been in therapy. The Respondent considers that his sexual problems have been resolved in a proportion of only
about fifty percent.

The Court of Québec convicted the Respondent for attempted incest. Inthe Court of Appeal, the Appellant conceded that
therewas no evidencein respect of the offence of attempted incest but neverthel ess asked the Court of Appeal to consider
the included offences of sexual interference and sexual assault. The Court of Appeal acquitted the Respondent, pointing
out that he had not been charged with sexual assault or with sexual interference under s. 151 Cr.C.

Origin of the case: Quebec

File No.: 30108

Judgment of the Court of Appeal: October 23, 2003

Counsdl: Annie-Claude Bergeron for the Appellant
Ligne Boivin for the Respondent
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30108 SaMajestéla Reinec. G.R.

Droit criminel - Infractions - Appel - Compétence - Inceste - Infractionsincluses - La Cour d appel a-t-elle erré en droit
en refusant de reconnaitre |’ existence d' infractionsincluses aune accusation d’inceste? - LaCour d’ appel a-t-elleerréen
droit en omettant d’ exercer son pouvoir de substitution deverdict lui permettant de condamner I’ intimé pour avoir commis
ces infractions incluses?

Les 17 et 18 décembre 2001, I'intimé subit son procés devant la Cour du Québec sous |’ accusation suivante :

« Entre le 13 décembre 1995 et le 31 mai 1999, a Québec, district de Québec, a
commisl’incesteavec C.R. sachant quecette personneétait safille, commettant ainsi
I’acte criminel prévu a1’ article 155(2) du Code criminel. »

Lors du proces, la poursuite fait entendre quatre témoins : la victime, samére, un médecin et une voisine de la famille.
Lavictime, née en décembre 1990, témoigne au sujet des différents actes reprochés a son peére, lesgquels auraient débuté
alorsqu’ elle était &gée de quatre ou cing ans. Ledocteur Déry, reconnue experte en matiere d’ abus sexuelsau termed un
voir-dire, explique avoir rencontré la victime le 8 octobre 1999; un examen physique de I’enfant ainsi qu’une grille
d’ évaluation d’ abus sexuel ont révélégqu’il y avait eu abus sexuel avec pénétration. Lapénétration aurait pu étre faite par
tous moyens, mais|e médecin écartel’ hypothese d’ un accident. Lamere témoigne au sujet de la séparation des conjoints
survenue en 1998; elle rapporte également les confidences de safille concernant les gestes posés par I'intimé. Elle porte
plainte alapolice en 1999 aprés qu’ une voisine |’ eut informée que I’ enfant lui arapporté qu’ elle couchait avec son pére.
Lavoisinevient confirmer ce fait dans son témoignage. Enfin, I'intimé nie avoir posé de tels gestes sur safille. |1 admet
sesantécédentsjudiciaires, notamment celui d’ agression sexuelle, maisreconnait avoir suivi unethérapie. L’ intiméestime
gue ses problémes sexuels ne sont réglés qu’ a cinquante pour cent.

La Cour du Québec condamne I’ intimé pour tentative d'inceste. Devant la Cour d' appel, I’ appelante reconnait qu'il y a
absence de preuve concernant I’ infraction de tentative d'inceste mais invite tout de méme la Cour d’ appel a considérer
lesinfractions incluses de contacts sexuels et d’ agression sexuelle. La Cour d' appel acquitte I'intimé en soulignant que
celui-ci N’ était pas accusé d’ agression sexuelle ou de contacts sexuels prohibés par I’ art. 151 C.cr.

Origine: Québec

N° du greffe: 30108

Arrét de la Cour d' appel: Le 23 octobre 2003

Avocats: Annie-Claude Bergeron pour I’ appelante

Ligne Boivin pour I'intimé
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30089 Daniel Ménard v. Her Majesty the Queen

Criminal law - Evidence - Verdict - Substantial participation in cause of death - Whether the Quebec Court of Appeal
exceeded its powers by substituting a verdict of second degree murder for the verdict of first degree murder rather than
ordering anew trial on this count when the factual determinations required for that verdict had not even been put to the

jury.

The Apellant ischarged with causing the death of Pierre Bellefeuille, thereby committing first degree murder. Thevictim
was being confined at the time of the murder. Thetrial judge stated that the victim died as the result of blows struck by
Jean-Guy Ouellette.

According to the parties at trial, the Appellant and Ouellette agreed to steal hydroponic equipment and “pot” plants
belonging to the victim. The Appellant admitted to moving the victim at Ouellette’ s request and to tying the victim’s
wriststogether while Ouellettetied up hisfeet. The Appellant al so stated that he himself struck thevictim. The Appellant
testified that he wasterrified by Ouellette’ s threats and that he could do nothing but give in to the demands of Ouellette,
who asked him to help him. The Appellant also said that it was Ouellette who asked him to hand him the weapon on the
table that was used to strike the victim. After Ouellette had finished beating the victim, the Appellant waited alonein the
house while Ouellette dismantled the hydroponic equipment.

The Appellant was convicted of first degree murder following a trial by jury. His appeal to the Court of Appeal was
dismissed, although a verdict of second degree murder was substituted for the verdict at trial.

Origin of the case: Quebec
File No.: 30089
Judgment of the Court of Appeal: October 21, 2003

Counsel: Daniel Royer for the Appellant
Raynald Savage for the Respondent
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30089 Daniel Ménard c. Sa Majestéla Reine

Droit criminel - Preuve - Verdict - Participation substantielle alacause de décés- La Cour d’ appel du Québec a-t-elle
outrepasse ses pouvoirs en substituant au verdict de meurtre au premier degré un verdict de meurtre au deuxiéme degré
aulieud ordonner un nouveau proces sur ce chef d’ accusation al ors quelesdéterminationsdefaitsnécessairesaceverdict
n' avaient méme pas été soumises au jury?

L’ appelant est accusé d’avoir cause la mort de Pierre Bellefeuille, commettant ainsi un meurtre au premier degré. Le
meurtre est survenu lors de la séquestration de lavictime. Le juge du proces énonce que ce dernier est décédé des suites
des coups qui lui ont été portés par Jean-Guy Ouellette.

Selon la position des parties au proces, I’ appelant et Ouellette ont convenu ensemble d’aller voler des égquipements
hydroponiques et des plants de pot appartenant alavictime. L’ appelant aadmis avoir déplacé lavictime alademande de
Ouellette et aavoir attaché les poignets alors que Ouellette lui attachait les pieds. L’ appelant a également affirmé avoir
frappé lui-méme lavictime. L’ appelant atémoigné qu’il était terrorisé par les menaces de Ouellette et qu’il ne pouvait
faire autrement que de se plier aux exigences de cedernier qui lui demandait del’ aider. Ce serait également Ouell ette quii
aurait demandéal’ appelant delui remettrel’ arme qui était sur latable et qui aservi adonner descoupsalavictime. Apres
gue Ouellette eut terminé de battre la victime, |’ appelant a attendu seul dans la maison pendant que Ouellette défaisait
I'installation hydroponique.

L’ appelant est déclaré coupable de meurtre au premier degré a la suite d’'un procées devant jury. Son appel a la Cour
d' appdl est rejeté maisle verdict rendu est substitué par un verdict de meurtre au deuxiéme degré.

Origine: Québec

N° du greffe: 30089

Arrét dela Cour d appel: Le 21 octobre 2003

Avocats: Daniel Royer pour |’ appelant

Raynald Savage pour I’intimée
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DEADLINES: APPEALS

DELAIS: APPELS

The Fall Session of the Supreme Court of Canada started
October 4, 2004.

Pursuant to the Supreme Court Act and Rules, the following
requirements for filing must be complied with before an
appeal can be heard:

Appeéllant’s record; appellant’s factum; and appellant’s
book(s) of authorities must be filed within 12 weeks of the
filing of the notice of appeal or 12 weeks from decision on
the motion to state a constitutional question.

Respondent’s record (if any); respondent’s factum; and
respondent’s book(s) of authorities must be filed within
eight weeks after the service of the appellant's documents.

Intervener's factum and intervener’s book(s) of
authorities, (if any), must be filed within eight weeks of the
order granting leave to intervene or within 20 weeks of the
filing of anotice of intervention under subrule 61(4).

Parties condensed book, if required, must be filed on the
day of hearing of the appeal.

The Registrar shall enter the appeal on alist of cases to be
heard after the respondent’ s factum is filed or at the end of
the eight-week period referred to in Rule 36.

La session d automne de la Cour supréme du Canada a
commencé le 4 octobre 2004.

Conformément alaLoi sur la Cour supréme et aux Regles,
il faut se conformer aux exigences suivantes avant qu'un
appel puisse étre entendu:

Ledossier de |’ appelant, son mémoire et son recueil de
jurisprudence et de doctrine doivent étre déposés dansles
douze semaines du dépdt de I'avis d’appel ou douze
semaines deladécision delarequéte pour formulationd’ une
question constitutionnelle.

Le dossier de l'intimé (le cas échéant), son mémoire et
son recueil de jurisprudence et de doctrine doivent étre
déposés dans les huit semaines suivant la signification des
documents de I’ appel ant.

Le mémoire de l'intervenant et son recuell de
jurisprudence et de doctrine, le cas échéant, doivent étre
déposés dans les huit semaines suivant |'ordonnance
autorisant I’ intervention ou dans les vingt semaines suivant
le dépdt de |’ avis d'intervention visé au paragraphe 61(4).

Le recueil condensé des parties, le cas échéant, doivent
étre déposés le jour de I’ audition de | appel.

Leregistraireinscrit I’ appel pour audition aprésle dépbt du
mémoire de I'intimé ou & I'expiration du délai de huit
semaines prévu alaregle 36.
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SUPREME COURT OF CANADA SCHEDULE
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