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ELIZABETH RUSSELL...ccvevencveeeeaeneee ., APPELLANT ; 1882

4 - May 2,3.
ARP 1883
PIERRE LEFRANGOIS e/ al............... RESPONDENTS sjams 1.

ON APPEAL FROM THE COURT OF QUEEN'S BENCI FOR
LOWER CANADA (APPEAL SIDE).

Will, validity of—Insanity—Legacy to wife,— Error—False cause—
Question of fact on appeal, Duty of Appellate Court.

P. L., executor under the will of the late W. R., sued W. (. 4.,
curator of the estate of W. R. during the lunacy of the latter, to
compel W. C. 4. to hand over the estate to him as executor.

After preliminary proceedings had been taken, E. R. (the
appellant) moved to intervene and have W. R's. last will set
aside, on the ground that it had been executed under pressure
by D.J. M., W. R's. wife, in whose favor the will was made,
while the testator was of unsound mind. The appellant claimed
and proved that D. J. M. was not the legal wife of . R., she
having another husband living at the time the second marriage
was contracted. W. R., who was a master pilot, died in 1881,
having made a will two years previously. His estate was valued
at about $16,000. On the 4th Qctober, 1878, W. R. made a will
by which he bequeathed $4,000 and all his household furniture
and effects to his wife J. M., $2,000 to his niece E. R., $1,000 to
F. S. for charitable purposes, and the remainder of his estate to
his brothers, nephews, and nieces in equal shares. On the 8th
of the same month he made another will before the same notary,
leaving $800 to his wife J. M., $400 to each of his nieces M. and
E. R, and $400 to his brother, with reversion to the nieces if
not claimed within a year, and the remainder to £. B. On the
27th November, 1878, W. R. made another, which is the subject
of the present litigation, and by which he revoked his former
wills and gave $2,000 to F. 8. for the poor of the parish of St
Rochs, and the remainder of his property to his “beloved wife J.
M. On the 10th January following W. R. was interdicted as a

* Presext.—Sir W. J. Ritchie, C.J., and Strong, Fournier, Henry,
Taschereau and Gwynne, JJ.
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maniac, and a curator appointed to his estate. He remained in
an asylum until December, 1879, when he was released, and
lived until his death with his niece E. R., sister of the appellant.
Chief Justice Meredith upheld the validity of the will, and his
decision was affirmed by the Court of Queen’s Bench. On
appeal to the Supreme Court of Canada :

Held (1) [reversing the judgments of the courts below, Ritchie, C.J.,
and Strong, J., dissenting,] that the properinference to be drawn
from all the evidence as to the mental capacity of the testator
to make the will of the 21st November, was that the testator,
at the date of the making of the will, was of unsound mind.

(2.) That, as it appeared that the only consideration for the
testator’s liberality to J. M. was that he supposed her to be
“my beloved wife Julie Morin,” whilst at that time J. M. was,
in fact, the lawful wife of another man, the universal bequest to
J. M. was void, through error and false cause.

(3.) That it is the duty of an Appellate Court to review the

" conclusion arrived at by courts whose judgments are appealed
from upon a question of fact when such judgments do not turn
upon the credibility of any of the witnesses, but upon the proper
inference to be drawn from all the evidence in the case (1).

APPEAL from a judgment of the Court of Queen’s
Bench for the Province of Lower Canada (appeal side)
affirming a judgment of Chiet Justice Meredith, of the
Superior Court of the Province of Quebec.

This was an action by Pierre Lefrangois, one of the
respondents, as executor to the last will and testament
of the late William Russell, of the 27th of November,
18478, against Henry Charles Austin, to account for his
administration as curator of Russell's property, who,
before his death, had been interdicted for insanity.

The appellant, Elizabeth Russell, a niece of the
deceased, intervened in the cause, and, both as one of
his heirs at law and as a special legatee by a former
will, impugned the validity of the will of the 27th of
November, 1879, on the grounds :(—

(1) Application to the Privy  the judgment of the Sdpl'eme
Council for leave to, appeal from  Court of Canada was refused.
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1st That Russell was. not of sound mind when he 1883
made this will. : RusseLL

2nd. That the will did not express his true intentions, LEm:;t gors.
but was the result of undue influences exercised by Julie
Morin, one of the respondents, who, taking advantage
of the testator’s mental and physical weakness and in-
capacity, caused this will to be made in her favor.

8rd. Because the will was made through error as to
the quality of the universal legatee, Julie Morin, who
was not the wife of Russell but a married woman who
lived with him in adultery. _

4th. That the will was against good morals.

5th, That the formalities required by law had not
been observed.

After the petition of the appellant to be permitted to
intervene had been received, Julie Morin, the scle
universal legatee named in the will, was made a party
to the action, and both she and Lefrancois separately
contested the intervention by a general denial of all the
allegations of the appellant’s petition.

A great number of witnesses were examined in the
cause as to the condition of the testator’s mind when he
made his will, and the Superior Court came to the con-
clusion that the will was valid, and dismissing the
petition of the appellant, it ordered the defendant
Austin to render an account of his administration of the
testator’s estate and property. The will was as follows :

“I will and direct that all my just debts be paid and
satisfied as soon as possible after my decease.

“I give and bequeath unto reverend J. P. Séxzlon,
priest of St. Roch of Quebec,to be used as he may deem
fit and proper for the benefit of the poor inhabitants of
the city of Quebec, the sum of two thousand dollars.

“And as to the rest and residue of my said estate of
which I may die possessed, I give and bequeath the

22
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same unto my beloved wife, Julie Morin, as her own
absolute property.

“] hereby nominate and appomt Pierre Lefrancots, of
Levis, culler, as executor to this my last will and testa-
ment, in whose hands I do hereby divest myself of the
whole of my said property, giving him power to pro-
long and carry out the execution of this my said last
will beyond the term allowed by law, hereby revoking
all former wills and codicils at any time heretofore by
me made, and declaring the present to be my only true
will and testament.”

The evidence is reviewed at length in the judgments

- hereinafter given.

Mr. Irvine, Q.C., and Mr. Cook for appellants, and Mr.
F. Andrews, Q.C., Mr. Bethune, Q.C., and Mr Fitzpatrick
for respondents.

The points relied on and cases cited, appear suffi- .
ciently in the judgments. '

RircHrz, CJ. :—

I have given to this case very considerable and
anxious consideration, and having had an opportunity
of reading the judgment of Mr. Justice Strong, with
which I entirely concur, I have come to the conclusion
that this appeal ought to be dismissed. I cannot dis-
cover anything to justify this court in reversing the
judgment of the Superior Court and of the Court of
Queen’s Bench. On the contrary, I concur with Mr.
Justice Strong that, on the whole evidence taken to-
gether, the balance of that evidence is in favor of the
capacity of the testator to make the will at the time
and in the manner in which he did. I-cannot discover
from the evidence that the testator was under any
delusion that could have influenced the testamentary
disposition he made of his estate by his will, nor any-
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thing to show that at the time he directed the prepara- 1883
tion of the will, and at the time he executed it, he was R;;;;LL
incompetent to manage his own affairs, or that he did " gors,
not fully understand the character and effect of what  —
. . . Ritchie,C.J.

he was doing, nor can I discover any evidence that
Julie Morin exercised any undue control over him, or
that he was in any way unduly influenced or intimi-
dated; on the contrary, the evidence, [ think, satisfac-
torily shows that the making of the will, and the
disposition of his property as contained therein, were
his own spontaneous acts, and 1 think that the strong
evidence of the mnotaries before whom the will was
executed (they performing a public duty in the pre-
paration of wills), and the evidence of the other trans-
actions before other notaries and with other persons
with whom the testator transacted important business:
involving large amounts before, about the time and
after the making of the will, very conclusive.

On this point the case has been so fully discussed
and the evidence so thoroughly analyzed, that I have
only a few words to add.

I cannot but think that the learned Chief Justice in
the Appellate Court below attaches too much weight
to the consideration which seems also to have im-
pressed Chief Justice Meredith, viz. :— that this will
was a very unjust will towards the niece. They do
not, it appears to me, give sufficient consideration to
the position of Julie Morin in reference to the testator.
I think there is nothing in this case which could lead
the mind of any party to the conclusion that, at the time
Julie Morin contracted marriage with the testator,
either she or the testator had any idea that she was not
in a position, free from her previous marriage engage-
mentsand in a position to enter into an honest bond fide
and legitimate marriage contract with the testator. I

think also they have not thoroughly appreciated the con-
223
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dition of the testator—that he was a man in years and
afflicted with a serious cutaneous disorder of a very ag-
gravated, painful character—-some of the witnessesspeak-
ing of his sufferings as intense and his sores something
horrible to look at-—necessarily therefore requiring a
great deal of care and attention at the hands of those
with whom he was residing. They also do not appear to
have considered the fact, that when he made his mar-
riage settlement on Julie Morin, he only provided for
her receiving $400. I think it not unreasonable to
assume, in accordance with what is mentioned in
several cases, that this small amount was, in all proba-
bility, fixred with a view, considering the respective
agas of the parties, that the wife might be dependent
upon the will he would make and not be altogether
independent of her husband, with a view of securing
that attention and care he so much needed.

I think also the learned Chief Justice of the Court
of Queen’s Bench, for whose opinion I have the most
profound respect, did not consider sufliciently the just
claims of the wife, on the one hand, and on the other,
that the conduct of the niece to this old man was not
such as to secure a continuance of his favor, but that,
on the contrary, he had ceased to retain his affection for
her ; and while there is not a particle of evidence in
this case to show that there was the slightest unfair
control used by Julie Morin over the testator, the evi-
dence of the parties as to the execution of the will in
favor of the niece shows the direct opposite. The niece
on that occasion was received kindly by the uncle, who
evidently had, if the testimony is true, just cause of
complaint against her, because she had, contrary to his
commands, introduced into his house, as an associate, a
person towards whom, he, rightly or wrongly, thought
he had cause to entertain feelings of great hostility, and
who also, no doubt, felt much annoyed at her opposi-
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tion to his marriage—notwithstanding which, when 1883
she comes to him he receives her kindly, gives her $500, RUssELE
and then seeks that she shall become reconciled to Julie LRFR:@O“'
Morin, who was living with him and believed by him
to be his wife. Instead of responding to the wishes of
her uncle, she, on the contrary, exhibits the greatest
hostility and reluctance to any compromise orany terms
of friendship with Julie Morin, and while apparently
willing to make a will in her favor, he did not wish to
do so without the consent of his wife.

Naturally enough, she, for whom provision had been
made only to the extent of $400 by the marriage settle-
ment, does not appear to have approved of the contem-
plated will, but though disapproving, she does not
appear to have interposed any obstacle to the execution
of the will, or attempted in any manner to control or
intimidate the testator.

Miss Russell's account of what then occurred is as

follows :—

After the will had been read to Mr. Russell, he said : I must ask
my wife’s permission to sign it.” He went into the kitchen and
spoke to Mrs. Robitaille. He came back and said,  She will not per-
mit me to sign that will.” 1 said, “ What was the use of bringing Mr.
Austin here and giving him all that trouble, if you did not intend to
sign it.” He went back again and spoke to Mrs. Robitaille. Iheard
her say to him “ Je ne veux pas, laissez moi tranquille.” My uncle
returned and said she would not allow him. I said, “Well, uncle, will
you not do something for me, you know I am not strong and cannot
work.” He then took the pen and said, “I donot care, I will sign
it.” My uncle took the pen and signed the will in presence of Mr.
Austin and Mr, DeBeaumont.

After it was executed, he again tries to bring about a
reconciliation between his wife and his niece, but the
niece shows no disposition to conciliate the old man,
but actually refuses to shake hands with Julie Morin.
Miss Russell’s description of the last scene of that inter-

view is as follows:—
My uncle went into the kitchen and seated himself along-

Ritchie,(J.
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1883  side of Mrs. Robitaille. He asked me to go into the kitchen

RU‘S;EULL and speak to Mrs. Robitaille. Itold him I would not. He said:

0. “Come and speak to her for my sake, for she will punish me
Lerrangors. for what I have done to-day.” I was all alone with my uncle.
Ritc.l;i_(;,.(,‘.J.I Went into the kitchen. I found Mrs. Robitaille there, and her

——  sister Madame Roy, and also my uncle. He asked me to shake
‘hands with Mrs. Robitaille. I refused. He insisted upon my doing
s0. Isaid: “Iwilldo so to please you” Mrs. Robitaille said,
reaching out her hand : “Un ne refuse pas de donner la main 4 un
chien.,” She gave me her hand and I took it. I kissed my uncle,

- and on going away, I said : “ Will you permit me to come back and
see you, as you are ill 77 He said, “I will sec.”” That is all that
took place in the kitchen. ’

It is not wrong for a person in Julie Morin's
position,” by reasoning or persuasion, to obtain a
will to be made in her favor, if she does not coerce the
‘testator, she has a right to exercise legitimate influence
by persuasion to induce him to make a will in her
favor, though there is no evidence that such took place
in this case. And was it not more reasonable that a
will should be made in her favor, than that a will
should be made to cut her off with a nominal sum, she
who for days, nights and years cared for him when
suffering from that grievous, loathsome disease, not
only painful to him, but trying and offensive to the
nurse 2  Can it be said that a will in favor of a wife
so situated was unnatural or unreasonable ? Who had
the most claim on him, the niece or the wife 2 If there
is any balance, in my opinion, the weight is decidedly
in favor of the person who believed herself, and
whom he believed to be, his wife, and who appears to
have faithfully discharged towards him the duties of a
wife. 1 think, under all the circumstances, considering
the way in which the will was made, not made when
she was present, but made before men whose sworn
duty it-was not to permit the testator to execute a will
if they saw the least sign of insanity ‘or incapacity to
make the will, or had any reasonable grounds for
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supposing that such insanity or incapacity existed, and 1883

considering that, although the appellant is now set- Russ LL
ting up that the testator was incapable to make a will ..} ANGOLS.
in favor of Julie Morin, she is contending, notwith-
standing, that a few days previous he had pelfuct
capacity to make a will and give his property to the
niece, when all this evidence, on which they now
seek to establish incapacity, was just as patent and
known to them as it is to-day ; the will may have been
the result of regard for Julie Morin, or of gratitude for
the care and attention bestowed on him by her, or it
may have been the result of persuasion on her part, or
possibly all combined ; but I can discover no evidence
- of illegitimate influence or pressure, overpowering or
controlling the will of the testator,nor any kind of coer-
cion or fraud practiced on him. On the contrary, he
appears to have acted freely and independently, as his
own will and pleasure dictated, and while his niece
may have had strong claimson his affection and bounty,
the disposition in favor of his wife to her exclusion was
certainly a will in favor of one having a primary
legitimate claim to his gratitude and testamentary con-
sideration and bounty, and, as Chief Justice Meredith
suggests, may be fairly attributable to the care and
devotion with which it is proved she nursed, night and
day, for a period of more than a year, a person sick and
suffering, and whom she regarded as her husband ; and
such a will cannot be said to have been made to the
exclusion of the natural object of the testator’s bounty.
I can come to no other conclusion than that, upon
the whole testimony, there was evidence of a disposing
capacity, and that, at any rate, there is no such over-
whelming evidence of incapacity as would warrant this
court, under the authorities, in reversing the judgment
of the Superior Court, confirmed, as it is, by four out
of the five judges of the Court of Queen’s Bench.

thchxe,C J.
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In addition to this, I agree entirely with my brother
Strong,in his view of the law which should govern this
case. I think, also, if there was “error,” it is not
competent on the record in this case for this court now
to reverse the judgment on that ground.

I am sorry to differ with the majority of the court, on
a case of this kind, but I must conscientiously express
the honest conclusion to which my mind has been
brought, after a careful consideration of all the circum-
stances. _

I do not feel it necessary, as I said before, to refer to
any of the other evidence, because it has been so
elaborately gone into in the courts below, especially by
the learned Chief Justice of the Superior Court.

StrRONG, J.:—

I am unable to concur in the judgment of the major-
ity of the court. The learned and experienced judge
before whom this cause was heard in the court of first
instance, and in whose presence several of the
witnesses were examined, found that the testator,
William Russell, when he made the will of the 27th
November, 878, which has been impugned by the
appellant, was possessed of sufficient mental capacity
for the performance of that act, and that the will he
then made was not the result of any fraudulent prac-
tices, solicitations, or suggestions.

In the Court of Queen’s Bench that judgment was
affirmed by four of the five judges of whom that court
was composed The question regarding the testamen-
tary capacity of the testator being entirely one of fact,
and depending altogether on the appreciation of the
evidence of witnesses whose testimony was conflicting,
I am of opinion that we ought not, sitting in a second
Court of Appeal, to disturb the finding of the primary
gourt, confirmed, as it has been, by a large majority of
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the first Court of Appeal. 1n thecase of Gray v. Turn- 1883
bull, (1) Lord Chelmsford most distinctly affirms this Rosse.c
principle as one applicable to appeals to the House of
Lords in cases from Scotland. He says:

If there is to be an appeal on questions of fact (and I regret that
there should be such) I think this principle should be firmly adhered
to, namely : that we must call on the party appealing to show us irre-

sistibly that the opinion of the judges on the question of fact was not
only wrong, but entirely erroneous.

In Hay v Gordon (2) the Judicial Committee of the
Privy Council recognise the same rule asapplicable
to that jurisdiction. They say:

Their lordships are not unmindful that they have on more than
one occasion laid it down as a general rule, subject to possible excep-

tions, that they should not reverse the concurrent findings of two
courts on a question of fact.

In Lambkin v. 8. Eastern R. Co. (3), the Judicial Com-

mittee re-affirm the same principle as follows :

- With respect to the verdict being against evidence, it appears to
their lordships, as indeed they have before intimated, that the ques-

tion of negligence being one of fact for the jury, and the finding of

the jury having been upheld, or at all events, not set aside, by two

courts, it is not open under the ordinary practice to the defendants.

In the case of the Picton (4), the learned Chief Justice
of this court in giving judgment states the rule just
adverted to with approbation, and applies it in a case
not nearly so strong as the present. In that case the
Chief Justice also refers to several authorities collected
from English reports in admiralty and other ‘appeals,
affirming the rule in question. Santacara Y. Aloy v.
Ardevol (5) ; Reid v. Steamship Co.(6) ; Penn v. Bibby (7);
Ball v. Ray (8) ; The Glannibanta (9) ; Bigsby v. Dick-
son (10). And in the same case the judgment of Mr.
Justice Gwynne contains the following passage :

v.
LeFRraNgoOIS.

Strong, J.

(1) L.R. 2 Sc. App. 53. (6) L. R. 2 P. C. 245.

(2) L. R. 4 P. C. C. 348. (7) L. R. 2 Ch. App. 127.
(3) 5 App. Cases 352. (8) L. R. 8 Ch. App. 467.
(4) 4 Can. 8. C. R. 648, (9) 1 Prob. & Adm. D. 283.

(5) 1 Knapp 269. (10) 4 Ch. Div. 24,



346
1883

A aa d
RusseLL
.
LEFRANGOIS.
Strong, J.

SUPREME COURT OF CANADA. [VOL. VIIL

Sitting in a Court of Appeal we should be satisfied beyond a
doubt of the incorrectness of this finding before we should reverse it.
" Such an interference vipon a second appeal cannot be
justified by any presumption that the second appellate
court is in any better position to give a judgment than
were the two preceding courts, for that presumption
is, ag regards the original court at least, entirely the
other way, and therefore the policy of the law should
be to discourage appeals on questions of fact, where
there is anything like a balance of testimony, as useless
and vexatious. Speaking for myself, [ recognise in the

- rule laid down in the cases referred to in the¥Privy

Council and House of Lords, one -binding upon this
court, and one which I shall feel compelled to follow,
until the court of last resort adjudges otherwise. The
unsatisfactory consequences which a contrary practice
may lead to, are sufficiently exemplified in the result of
the present appeal. The effect of the judgment now pro-
nounced by this court being that this cause, the deci-
sion of which depends altogether on the credit to
be accorded to one set of witnesses rather than to
another, is ultimately decided for the appellant by the
judgments of five judges against those of seven (includ-
ing the judge who presided at the trial) Whose finding
is in favor of the respondent.

Whilst relying on the rule I have adverted to, I quite
agree that there may be cases of gross error in drawing
inferences from facts established by evidence beyond

- dispute, in which even second courts of appeal may be

warranted in reversing, but it is only in sach a class of
cases that the jurisdiction should be exercised. A case,
like the present, depending entirely on the weight of
evidence, when there is anything like a balance of testi-
mony, can never be said to form an exception to the
general rule, which has for its support the great weight
of authority already mentioned,
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Further, I am of opinion, after the most attentive 1883
consideration which I have been able to give to the Russetr
facts of the case as they appear in proof, taken in con-p . ..;io0 o
nection with the law, as laid down in the passages Strome. 3
from Laurent and Demolombe referred to in the judg- —— "
ment of Mr. Justice Cross, and in the case of Banks v.
Goodfellow in the English Court of Queen’s Bench (1),
that the conclusion of the learned Chief Justice of the
Superior Court was entirely right, and if I were com-
pelled to try over again the issues of fact, which he had
to dispose of, I should unhesitatingly find, as he has
done, that the appellant has wholly failed in establish-
ing the testamentary incapacity of William Russell, at
the time he made the impeached will of the 2%7th
November, 1878.

But, entertaining the opinion already expressed, that
we ought not to disturb the judgment of the two courts
which have already dealt with the questions of facts
involved in the appeal, I do not feel called upon to enter
upon any analysis of the evidence for the purpose of
demonstrating the correctness of these decisions, for I
prefer to rest my judgment entirely upon the inadmis-
sibility of any further controversy in this court on the
question of the testator’s sanity.

It is said, however, that independently of the
testator’s incapacity, the disposition in favor of the
respondent as universal legatee is void upon the ground
of error or false cause, inasmuch as the testator des-
cribes her as “ Julie Morin, his dear wife,” when she
was in truth at that time the wife of another man.

This point does not appear to have been seriously
urged before the Chief Justice of the Superior Court,
though it was taken in the Court of Queen’s Bench,
where all the learned judges, except the Chief Justice, -
agreed in repelling it. [ am of opinion in the first

- (L) L. R. 5 Q. B.-549.
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place, that it is inadmissible in the present state of the
pleadings. The declaration filed by the appellant, does
not libel this as a ground for invalidating the legacy to
her, neither does it take any conclusions founded upon
this pretension of error or false cause, and at this stage
of the action I do not think we ought to permit an
amendment of the record for the purpose of raising the
objection. -Further, it appears to methat the judgment
of the Court of Queen’s Bench was, for the reasons
stated in the opinion of Mr. Justice Ramsay, entirely
correct. The great preponderance of authority appears
to be in favor of the lawas stated by Furgole (1), who
founding himself upon the Digest (2), De Con. et De-
monstr. “ sed plerumque doli exceptio locum habebit si
probetur alias legaturus non fuisse,” says that when a
testator gives a legacy to a legatee or institutes as heir
a person whom he describes as a relation, (other than in
the case of the institution of a son as heir,) it is not to

- be presumed that the relation or quality of the person

was the final or determining cause, and that, therefore,
the disposition is not to be considered as nullif the per-
son named afterwards turns out not to be related to the
testator in the manner described, though it is open to
the parties opposing the will or legacy to prove that the
erroneous supposition of relationship was the sole
determining cause, or, in . the words of the text cited,
“ alias legaturus non fuisse.” The case of the institution
of a son as heir is said to stand on a different ground

Parce que la fausse opinion de la filiation est présumée la cause
finale de Dlinstitution, et que sans cette qualité le testateur n'aurait
pas disposé en sa faveur [ Furgole, loc. cit.]

This distinction of the case of the son is, I apprehend,
to be explained by the consideration, that the Roman
Law, which was the law of the “pays de droit écrit”
with reference to which Furgole wrote, required for the

(1) Vol. I, c. 15, sec. 4, p 271 et seq,  (2) Lib. 35, tit. 1.
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validity of the testament that an heir should be insti- 1883 .
tuted, and further made the testament inofficious, if a Russers
son was passed over without being instituted, or in % gots.
express words and for cause disinherited. It is true that —
Menochius, in his treatise, “de Presumptionibus,” to Strong, J.
which my brother Taschereau has referred, says pre-
sumption of error is applicable in a case exactly like
the present, where the testator gives to a person des-
cribed as his wife who afterwards appears not to have
been his wife, but the commentators and writers both
on the Roman and French law, who state the rule the
other way, including Muhlenbruch (1), Warnhoenig (2),
Demolombe, Trait. des Donat. & Test. (8), Duranton (4),
and Troplong (5), (who all agree with Furgole),
are so clear and decisive in the contrary opinion, and the
Teasons they give are so strong that, founded as they are
on the clear words of the text in the digest, the single
authority of Menochius ought not to outweigh them.

These writers show that it is not to be presumed
from the mere statement of the quality of the legatee
that it was the sole and determining cause of the dis-
position, or, in the words of the law cited from the
digest, that otherwise the legacy would not have been
given, and further that if the quality is not to be con-
sidered as the final cause of the testator’s liberality, but
if that may have been influenced by personal affection
or other causes the error is not to be considered fatal.
They further establish that in case of doubt the pre-
sumption is to be such as will uphold the disposition
ut res magis valeat quam pereat.

Troplong, particularly in his Commentary on Dona-
tions and Testaments, puts this very clearly in the fol-
owing extracts: No. 503:

(1) Vol. 3, pp. 253, 254. (3) Vol. 1, Nos. 389, 390, 391.
(2) Vol. 3, p. 427. (4) Vol. 9, p. 335,
(5) See post,
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Mais si la qualité n’avait pas été la seule considération déter-

_minante, si 'affection personnelle s'était mélée & la libéralité, on ne

pourrait plus dire qu'il y a eu erreur fondamentale dans la disposi-
tion.
No. 384

Menochius semble croire quil suffit que la cause soit exprimée
pour qu'elle doive &tre considérée comme finale. Cette opinion est
avec raison repoussée par Furgolequi s’appuie surles termes mémes
de la loi 7280 déja citée. D'ailleurs, dans ledoute il faut toujours se
décider pour la parti qui tend & faire valoir la disposition. Or,la
cause impulsive est plus favorable puisque malgré sa fausseté elle ne
porte pas atteinte aux legs. Il semble donc que la cause doit étre ré-
putée impulsive, & moins qu'il ne résulte clairement qu’elle est finale.

Applying these principles of interpretation to the
present case we must presume that the proposed rela-
tionship was not the sole cause which induced the
testator’s liberality, but that he was also influenced by
his personal affection for the respondent. I come there-
fore on this part of the case also to the same conclusion
as that arrived at by the Court of Queen’s Bench. Al
though I admit Knglish authorities ought not to be
decisive on this head, so far as any question of law is
involved (foi‘, in that respect, it must of course depend
entirely upon the rule of the French as derived from

" the Roman law,) yet, as it has been shown to be a ques-

tion of interpretation, rather than ome of law, it is not
immaterial to notice that the English Court of Chancery
has adjudged the question which arises here, the legacy
to a person described by the lestator as his wife and
afterwards proved not to be his wife, in the same way
as Troplong decides it, namely : that error is not to be
presumed and the legacy is not vitiated by the false
description of the legatee. This was the decision of the
Master of the Rollg in the case of Re Pett’s Will (1); See
also Schloss vs. Stiebel (2); Giles vs. Giles (3) ; Theobald
on Wills (4). -

(1.) 27 Beav. 576. (3.) 1 Keen 685.
(2 9 Sim. 1. . (4) Ed. 2, p. 214,
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Further, the appellant, Elizabeth Russell, sueing as 1883
she does, not as one of the testator’s co-heirs, but merely RoUSSELL
as a particular legatee under the will of the 8th Octo- mef&goxs.
ber, 1878, is not qualified to raise this objection. A —
decision in favor of the appellant founded on this pre- Strong, J.
tence of error or false cause alone, of course supposes
the will of the 27th November, 1878, to be in other
respects a good will, for, on no principle that I can un-
derstand could it be said that the invalidity of the dis-
position in favor of Julie Morin, as universal legatee,
contained in the will of the 27th November, on the
ground of false cause or error, rendered the whole of
that will null, so as to avoid the legacy to the Rev. Mr.
Sezton and the clause of revocation contained in it;
certainly the whole will could not for this reason be set
aside in the absence of the Rev. Mr. Sezton, who is not
a party to the action. And if this be so, it revokes all
former wills, thus leaving this pretension one which
can be only set up by the heirs ab intestato. Then it
does not appear of what persons this class of heirs is
composed, and at all events they are not all before the
court as they ought to be, before we could declare the
nullity of the legacy to the respondent for the cause
alleged.

I am of opinion the appeal should be dismissed with
costs.

FOURNIER, J., concurred with Taschereau, J.

HENRY J.:

"~ After a full consideration of the circumstances in
evidence in this case, I have arrived at the conclusion -
that on two issues raised, the appellant is entitled to
the judgment of the court. 1 had some difficulty in
arriving at that conclusion during the argument ; but,
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after a very careful consideration of the evidence, I
think that it sustains the position, which has been
taken by my brother Gwynne, as to the incapacity of
the party to make the will in favor of Julie Morin,
which is set up in this action. I need not repeat what
my learned brother has so well and so exhaustively

. stated in regard to the position of Russell at and before

the time when he made the will. Although on the
occasion he appeared to the learned gentlemen in whose
office the will was made, as being perfectly sound, he
made a remark before he got to his own house, to a
party, which would show clearly that he was not at
all right in hismind. He was asked, had he made his

- will? He said he had. He was asked why he had

made it, and he answered that, if he did not do so, his
life was not safe. Here is a fact stated immediately on
his making the will, which to a certain extent, goes to
confirm the testimony that is given to sustain the
position that when he made it he was not in his right
mind, or that he was acting under coercion from fear of
personal consequences. I take the same view precisely

_in regard to his conduct in his dealings with St. Michel

that my learned brother has taken, and, taking it in all
its bearings, I think that he was not, at the time of
making his will, in his right mind. Now, if the evi-
dence ended here, we might possibly entertain some
doubt, but when in avery short time afterwards, we
find that, on the application of Julie Morin, he was
himself taken up as a lunatic and confined as such, we
can easily trace back from that circumstance to the
transactions which he was concerned in previously,
and come to the conclusion that, at the time he made
the will, he was not in his right mind. It is a princi-
ple in the law of evidence, that, if it is once shown that



VOL. VIIL] SUPREME COURT OF CANADA. 353

a party is not in his right mind, in reference toa future 1883
transaction, the onus is thrown upon the party who Rgssans
wants to sustain the validity of that transaction to show meﬁivg oIS,
that, although not at one time in his right mind, he had
recovered and was compos mentis. Now, the evidence
on behalf of Julie Mourin, not only does not show this,
but shows the very opposite. I need not repeat what
has been so well said in regard to the evidence which
has been given on this point.

In reference to the other point, viz.: admitting Rus-
sell was in his right mind when he made the will, is
that will binding, and did it convey to Julie Morin the
property which she claims under it ? -- It appears to me,
from a reference to the authorities, both those that are
binding in Quebec and those that have been considered
binding in France, and even going back to the Roman
authorities, that a legacy made to a party whom the
testator considered to be his wife at the time, but who
was not, is not valid in law. We are not called upon
to decide this case upon any principles of Iinglish law,
but according to the law in force in Quebec; and I
have arrived at the conclusion that, according to that
law, even if the testator were in his sound mind when
made his will, and bequeathed a legacy to one whom
he honestly believed to be his wife at the time, but
who was not, such legacy is void.

For these reasons, I think the appeal should be
allowed, and that the judgment of this court ought to
be in favor of the appellant. There are equities in the
case in favor of Julie Morin, and a great deal might
be said why it would be desirable that our decision
should be otherwise, but we are not entitled to take
them into consideration, if we come to the conclusion
that the law prevents our consideration of them.

Henry; J.

23



354
1883

o~

RusseLL

SUPREME COURT OF CANADA. [VOL. VIi

TASCHEREAU, J.:—

L’action en cette cause fut instituée par 'intimée

0. ) 42 ,
Lereancors, Le Frangois, en sa qualité d’'exécuteur du testament du

défunt William Russell, en date du 27 Nov. 1878, récla-
mant la succession du dit Russell contre Hrnry Charles
Austin, curateur a la personne et aux biens du dit Russe/l
qui avait été interdit pour insanité d’esprit. Aprés le
retour de cette action en Cour, la présente appelante
obtint la permission d’intervenir pour contester la vali-
dité du dit testament, et mit en cause par son action
Julie Morin, une des intimées, qui était instituée léga-
taire universelle par ce testament.

Le jugement de la Cour Supérieure rejeta la
contestation: de la présente appelante et déclara le dit
testament bon et valide. Ce jugement fut confirmé par
la Cour du Banc de la Reine. Le Juge en Chef, Sir
A. A. Dorion, différant. '

Les raisons invoquées devant nous, contre ce testa-

 ment et le legs universel fait & Julie Morin par icelui

sont virtuellement réduites & deux, savoir : 1° L'insanité
d’esprit du testateur ; 2° L'erreur du testateur quant a
Julie Morin, Russell la croyant, lors de la confection
de ce testament, son épouse légitime, tandis qu'en fait
elle ne I'était pas, le premier mari de la dite Julie Morin
étant alors encore vivant.

Le legs universel fait par ce testament du 27
Novembre 1878, (et le testament lui-méme peut-étre)
sont-ils nuls par erreur? C’est-a-dire Russell a-t-il testé
en faveur de Julie Morin parce-qu’il la croyait’ sa
femme? A-t-il testé en faveur de madame Russell
gon épouse, ou bien en faveur de madame Robitaille ?
A-t-il sciemment donné ses biens & la femme de
Robitaille, commune en biens avec son mari, c'est-
a-dire, a-t-il voulu donner ses biens & Robitaille ?
Eut-il, lui, Russell, testé en faveur de cette femme, si
Robitaille, son mari, fut survenu le 27 Novembre au
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matin? Ou, en d’autres mots, quand Ru-sell dit dans 1883
son testament: “Je donne & mon épouse bien aimée, Ruseeir
Julie Morin" doit-on voir 13 apposée & sa libéralité la LEFR:\goxs
condition que cette Julie Morin est vraiment son

épouse? Peut-on dire que si cette Julie Morin n’était
pas alors et n’a jamais été son épouse légitime, Russell
aurait ainsi testé en sa faveur? Il me semble que ces
questions doivent se résoudre en faveur de 'appelante,

Sans doute comme le disent Furgole et Demolombe,
sur 'erreur comme cause de nullité des testaments, on
ne peut étre trop prudent et trop réservé pour I'admis-
sion de cette cause de nullité, et il faut démontrer que
le disposant n’aurait pas fait la libéralité s'il n’elit pas
été dans cette erreur. Mais, ici, il me semble qu’il
ressort de toute la cause, et du testament lui-méme, que
‘Russell u'a fait cette libéralité a Julie Morin qu'unique-
ment parce qu'il la croyait sa femme. Et le fait que lui
et elle étaient, lors de la date du testament, de bonne
foi, ne me parait ici d’aucune conséquence. La question
de fait & établir par l'appelante est 'erreur de Russell
sur la qualité de Julie Morin, et qu'il a fait ce testament
parce qu'il la croyait sa femme.

Le fait que Julie Morin était alors aussi dans l'erreur,
ne peut affecter la cause sous notre droit civil, les
autorités sont unanimes a enseigner Jue, si, cn fait, il
est établi que le testateur n’a légué a une persomne
qu’en considération d'une qualité qu’il lui supposait,
qu’il apparaisse que le testateur était dans l'erreur
quant a cette qualité de la personne en faveur de qui il
a testé, la disposition est nulle (1). Dans Merlin (2), la
doctrine sur la matiére est clairement résumée comme
suit. '

Aprés avoir établi, qu'en général, un legs, accom-
pagné d’une fausse démonstration du légataire, n’est pas

Taschercau,

—

(1) Toullier 5, No. 654; Demo- (3) Rep. Vo. Legs, Sce. 2, Pﬁl“
lombe 1 Don, Nos. 389,891, -2, No. 4,
23}
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1883 -~ rendu nul A cause de cette fausse démonstration, I'article

o~~~ .
RusseL, ajoute :
o.

LEFRANGOIS. La fausse démonstration pourrait cependant emporter la nullité

du legs, si elle avait sa source davsune erreur du testateur, et
Taschereat,j) existait de fortes raisons de croire que celui-ci aurait disposé -
autrement dans le cas ol il eit 6té mieux instruit. Par exemple que
Titius, dans la fausse opinion que Mévius est son fils, lui fasse un legs
congu en cette forme: “Je donne et légue telle chose a Mévius
‘““mon cher fils ;”’ il est certain que le légataire ne pourrarien préten-
dre, parceque le testateur n’a été porté a disposer en sa faveur, que
par la persuasion que c’était son fils, et que cette qualité n'existe
‘pas. C'est la décision expresse de la loi 5, C. de testamentis, et de la
loi, 4 C. De heeridibus instituendis. Laloi 7 de ce dernier titre dis-
pose de méme par rapport & celui quiainstitué comme son frére une
personne qui ne P'était point; et, ce qu'il y a de remarquable, elle
~ prouve que Perreur de droit, vicie, aussi- bien que la simple erreure
de fait, le legs dans lequel elle a causé une fausse démonstration de

personne. v

Pour concilier ces textes avec ceux qu'on a précédemment cités, il
faut, dit Voet, distinguer le cas o le testateur a appeler son fils ou
son frére, un légataire qu'il savait bien n'étre point tel, et qu'il
aimait néanmoins comme s'il edt été réellement, d’avec celui ol,
trompé par de fausses apparences, il a gratifié comme son fils ou son
frére, une personne qui n'avait point cette qualité et qu'il aurait-
passé sous silence il avait si qu'elle lui était étrangére. Clest au
premier cas qu'il faut appliquer les loi 38 § I, de Heredibus instituen-
dis, et 33 D. De conditionibus et demonsirationibus; et c’est-au
second qune s'adaptent les lois 5 C. de testamentis, 4 et 5, 1 C, de
Heredibus instituendis.

Furgole des Testaments (1) ; Troplong (2).

Il me semble clair que d’apres cette autorité, le testa-
ment de Russell en faveur de Julie Morin ne peut étre
maintenu. Si la disposition d’un testatenr qui, trompé
par de fausses apparences, donne a quelqu’un, le croyant
son fils ou son frére, uniquement parcequ’il le croyait
son fils ou son frére, est nulle et sans effet, pourquoi la
disposition de Russe/l en faveur de Julie DMorin ne
gerait-elle pas aussi nulle et sans effet 2 Peut-on douter,
en face des termes de ce testament et des faits de la

(1) Ch. 5, sect. 4, 7 et 15, (2) 1, No, 502,
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cause, que c'est 4 sa femme, et & sa femme seulement 1883
que Russell entendait léguer, et que s’il efit s qus Roussert,
Julie Morin était la femme de IRobilaille et non la,LEm:’_‘\,gm_
sienne, non-seulement il ne lui aurait jamais fait cette —
disposition le 27 nov. 1878, mais I'aurait chassée de chez I%lefrew’
lui et n’aurait plus voulu la voir.

Mr. Sexton n’aurait pas voulu lui administrer les
sacrements, eut’il su que Robilaille était vivant, avant
que cette femme eut été éconduite de la maison. Une
autorité dansle méme sens se trouve dans Montvalon,
Traité des successions (1). L’auteur y cite un arrét de
1727, ot un legs, con¢u en ces termes: “Je légue &
“Frangots Benoit, mon petit neveu et filleul ” fut déclaré
nul, il apparaissant que le testateur s’était trompé en
croyant que Frangois Benoit était son filleul. La dé-
monstration de filleul fut présumée la cause finale du
legs.

Et Menochius dit que, sila cause finale d'un legs,
celle en considération de laquelle il est fait, se trouve
étre fausse ou ne pas exister, on ne peut douter que la
disposition tombe. Menochius, de Presumpt. (2). Et
plus loin il ajoute, qu'une cause finale d’'un legs est
quand le testateur I'a fait & cause de la parenté ou de
Paffinité du légataire avec lui ; et que s'il est découvert
que cette cause est fausse et n’existe pas, le legs tombe.
Ainsi, si quelqu’un, croyant un tel son fils ou son frére,
ou son neveu, linstitue son légataire, et qu'il se dé-
couvre que le testatenr était dans l'erreur, et que le
légataire n’est pas ou son fils, ou son frére, ou son neveu,
la disposition tombe.

A la premiére page, au par. 8., Menochius cite, en
Papprouvant, le passage suivant de Balde, qui est d'une
application remarquable a la présente cause. ** Quod
8t testalor legavit uxori, vel eam instiluil, credens esse

-

legitimam uzxorem, si apparet deinde matrimonium nullum,

(1) T. ler P. 525. (2) Vol. 2, p. 45. No. 4,
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dispositio corruit ; nam presumitur quod si scivisset eam

M
RusseL  mon fuisse uzorem legitimam, non ita legasset, vel heredem

.

LEerRANGOIS,

—

T

—_—

fec:sset.”
C'est bien 1a le cas actuel, le cas entre Russell et

asct
: 'Vbc T ¥ Tulie Morin. Tl luia légué, la c1oyant sa femme légitime

“credens esse legitimam uxorem.” 1l était dans lerreur,
et elle n’était pas sa femme, le legs qu’il lui a fait est
doncnul, car il est présumé, et c’est 13, d’aprés Menochius
et les autres auteurs cités, une présomption qui ressort
des mots “Je légue a mon épouse bien-aimée” qu'il ne
lui aurait pas légué, s'il efit st qu’elle n’était pas vrai-
ment son épouse. Il ressort d'ailleurs ici, hon-seule-
ment des termes du testament lui-méme, mais aussi de
toute la preuve dans la cause, que c’est 3 sa femme
légitime que Russell entendait 1éguer.

Un article de Claude Henrys, avec des observations
par Bretonnier, adopte entiérement cette doctrine (1).
Comme exemple, I'auteur dit que l'institution ou le legs
fait par le testateur a un étranger qu’il croyait étre son
frére n’est pas valable, quand lerreur ést découverte,
comme le dit Godefroi: “instititus ul fraler a fraire
errante, rectt non esl tn:iitulus.”’

Et Duranton dit (2):

Quoiqu’en principe l'erreur sur la qualité du légataire ne vicie

pas le legs, néanmoins si 'on devait présumer que c’est cette qualité,
crue vraie pour le testateur, qui a déterminé celui-ci 4 faire la dispo-
sition, le legs devait étre déclaré nul par voie d’exception, comme
fait d’aprés une fausse cause.
Les lois 4 C. de Hered. Inst. et 5 C De Testamentis,
nous offrent des exemples de ces cas o le legs est nul,
et leur décision serait incontestablement applicable
dans notre droit.

Dans ce sens, un arrét de 1812, dans la succession
Pétiot, cité a Dalloz (3), a jugé que le testateur,

(1) @uyres de Claude Henrys  (3) Rep. Vol. 16,Vo. Disp. entre-

vol. 4, pp. 68, T4 et 70. _ vifs et test, No. 244,
(2) Vol 9, No. 345,
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qui a institué pour son héritier un enfant aprées 1883
I'avoir légalement reconnu, est censé n’avoir agi RUssBLL
ainsi que parce qu'il croyait que c’était son enfant Lumf& cois,
naturel, et que, par suite, l'institution n'est pas —_

N . ). L. y laschereau,
valable sl est reconnu ue l'institué n'est pas l'enfant = 5
naturel du testateur.

“ Mais,” dit I'intimée, *“suivant 'article 168 C C, le
mariage, quoique nul, produit les effets civils, s'il a été
contracté de bonne foi, et, en conséquence, j'ai droit au
legs a moi fait par le testament de Russell.” Clest 13, il
me semble, une erreur grave. Sont-ce les effets civils
de son mariage dont il s’agit ici? Le testament de
Russell est-il un des effets civils de son mariage? Indu-
bitablement non. Or, ce sont seulement les effets civils
du mariage, c'est-d-dire, ceux que lui donne son contrat
de mariage, ou en I'absence du contrat de mariage, ceux
que lui donne la loi, ceux en considération desquels le
mariage putatif a été contracté, qui sont donnés a la
femme putative par I'article du Code. Toullier du mari-
age (1); Boileuz (2); Pothier (3); Marcadé (4).

Mais ici, son mariage n’est pas son titre, son contrat
de mariage n’est pas en question. Ce testament, Russell
pouvait le révoquer, s’il n’ent pas perdu la raison, quand
il lui aurait plu de ce faire, et ceci, que Julie Morin ou
lui fussent de bonne foi ou non sur leur mariage. Et
s'il T'eut révoqué, Julie Morin pourrait-elle dire “Je
réclame ce legs, Russell n’avait pas le droit de le révo-
quer parce que c’est un des effets civils de mon mariage

——

putatif avee 1ui 2 ”

Je vois que Brelonnier (5), adoplant 'opinion dun
commentateur du nom de DMantica, est de I'avis que la
femme putative, a, dans ce cas, droit au legs a elle fait

(1) Nos. 660, 661. Communauté, Introd., No. 17.
(2) P. 190 et seq. (4) 1 Vol. p. 525 et seq.
(3) ‘Mariage, Nos. 437 et seq. ; (5) Euvresde Henrys (loc. cit.)
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par son mari, quoique celui-ci l'ait fait par erreur. Mais
je ne puis en venir a cette conclusion.

Pour moi, il me semble clair, qu'étant établi en fait,
que Russell n’aurait pas légué a Julie Morin 8'il et st
qu’elle était'la femme d'un autre; en droit la disposition
ainsi faite par erreur tombe, et doit étre traitée comme
non avenue. =

On pourrait peut-étre remarquer dans le cas actuel
que, comme par l'article 838 C. C., la capacité de rece-
voir par testament se considére au temps du déces du
testateur, Russell ayant 1égué a sa femme, et Julie Morin
n'étant pas sa femme, méme putative, lorsque lui,
Russ ll, est mort, ce legs pour cette autre raison est nul.

Si Julie Morin etit cessé d’étre sa femme par sa mort
naturelle, arrivée avant celle de Russell, le legs serait

" indubitablement nul. Art. 900 C. C. Elle a cessé d’étre

sa femme méme putative et de bonne foi, par le retour
de son premier mari, avant la mort de Russell. Sur le

"méme principe, le legs a elle fait par Russell est nul.

La dissolution du mariage putatif a eu lieu lors du re-
tour du véritable mari de Julie Morin (1). Lorsque
Russell est mort, elle n’était donc pas méme sa femme
putative. Mais il n’est pas nécessaire dans cette cause
de considérer la question sous ce rapport; ce legs serait

_nul quand bien méme Robitaille ne fiit revenu ou dé-

couvert qu'aprés la mort deRussell. Ce legs, je le répéte,
ne peut pas étre un des droits civils résultants a Julie
Morin de son mariage, un droit acquis par son mariage,
puisqu’il ne s’ouvre et n'est un droit qu’aprés la disso-
lution de son mariage.

Les droits résultants du mariage sont créés par le
mariage méme, quoiqu'ils ne s’exercent qu'a sa dissolu-
tion. Celui-ci a-t-il été créé par le mariage, lors du
mariage ? Indubitablement, non. Comment peut-on
I'appeler un droit civil du mariage, s'il n’a pas été créé

(1) ler Marcadé No. 703, par. 3. '
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lors du mariage, s'il n'a pas été co-existant avec le
mariage, 8'il n’a dépendu, durant le mariage, que de la
volonté de Russell seul. Si Russell eht dit tout simple-

.ment: “Je légue & ma veuve,” Julie Morin eut-elle
jamais pu se prétendre 1égataire en vertu de ces mots ?
Voir Morin vs. La Corp. des Pilotes (1). -Ou §'il elt
seulement dit: “Je légue & ma femme ” sans la nom-
mer, Julie Morin eit-elle pu réclamer le legs ?

Je ne fais pas allusion au fait que le mariage putatif
de Russell avec I'intimée n’a pas été déclaré nul par une
cour de justice, parce que cette objection n’a pas été
soulevée par l'intimée en cette cause. Elle n’aurait
d’ailleurs pu I'étre.  Mr. le Juge Casault a démontré
clairement, dans la cause de la présente intimée contre
la Corporation des Pilotes ci-dessus citée, pourquoi elle
ne peut invoquer un tel moyen, et ce qu’en dit le Juge
Casault s'applique entiérement & la présente cause, ou
dés avant la mort de Russell, et ce a la poursuite de
I'intimée elle-méme, la preuve de la constatation judi-
ciaire de l'existence de son mari a été aussi produite.
D'ailleurs, clest encore comme épouse de ce méme
Robitaille qu’elle est en cause et qu’elle se défend ici;
et elle-méme, dans cette instance traite son mariage avec
Russell comme nul, et n’ayant jamais existé.

L’intimée a soulevé devant nous 1’objection que toutes
les parties intéressées ne sont pas en cause. Cette objec-
tion vient trop tard. Comme le dit le juge Loranger,
dans la cause de Guyon dit Le Moine conire Lyonais (2):

Le défaut de mise en cause de quelque partie au litige ne peut pas
étre invoqué comme moyen tendant & faire rejeter une demande.
La partie qui linvoque ne pecut que demander & l'autre partie de
mettre en cause celle dont l’absence parait préjudiciable & I'adjudi-
cation sur le litige.

Et cette objection doit étre prise in limine. Aprés
avoir lutté contre I'appelante seule pendant deux

¢)) 8 Q. I.'R. 222, (2) 2 Rév. Lég. 398,

361
1883

v~
RussELL
v,

LEFRANGOIS.

Taschereau,
J.



362 SUPREME COURT OF CANADA.. [VOL. VIIIL.

1883  ang, devant deux cours, 'intimée a mauvaise grice a
Russere,  vouloir aujourd’hui empécher cette cour de juger le
Ima:;n;ors. fond de la contestatiun entre elle et 'appelante, sur une
——  objection technique de cette nature. Elle a bien voulu
Tﬁsc}‘f 4% engager cette contestation avec I'appelante seule, elle ne
—— peut maintenant se plaindre de I'absence des autres
parties intéressées. Il est sans doute regrettable que,
dans une affaire de cette nature surtout, on n’ait pas vu
a faire une cause telle que tout litige ultérieur sur ce
testament fut impossible. 11 était, il me semble, du
devoir de I'exécuteur testamentaire de ce faire, et de voir
a ce que toutes les parties intéressées fussent en cause.
Faute par lui de ce faire, 'intimée pouvait elle-méme
les y appeler. Enfin la cour de premiére instance
aurait peut-étre di elle-méme l'ordonner. Nous avons
cependant a prendre la cause telle qu’elle nous est sou-
mise, et telle qu'elle a été devant les deux cours infé-
rieures. Les parties souffriraient une criante injustice
si nous refusions maintenant d’adjuger sur le litige pour
un tel motif. Dans la cause de Richer v. Voger (1), le
Conseil Privé disait sur une objection semblable prise

devant lui:

Their Lordships wo~ld be most reluctant to dismiss this suit for
want of parties at this final stage, uunless it was clearly demons-
trated that they ought to do so.

Ici, il n’est pas absolument nécessaire que toutes
les parties intéressées a cette succession soient
présentes pour que nous décidions de la contes-
tation que le demandeur, I'intervenante et la défende-
resse Morin, ont bien voulu lier ensemble en I’absence
des autres. Notre jugement ne pourra, il est vrai,
affecter’en loi ceux qui ne sont pas en cause ; maisil est a
espérer, cependant, qu’il mettra virtuellement fin a
toute contestation sur ce testament.

L'objection a été prise de la part de l'intimée que,

(1) 6 Rev. Lég. 600.
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si le legs & Julie Morin est déclaré caduc, la révocation 1883
du testament du 8 octobre, fait par le testament du 27 Ruysserr
novembre, n’en subsiste pas moins, et qu’alors l'inter- LEFR:‘;‘)M .
venante appelante, Elizabeth Russell, n’a pas de locus

standi dans cette cause, parce qu’elle ne repose, dans son
intervention, ses droits 2 la succession de Russell que ——
sur le testament du 8 octobre. Ceci est encore une
objection que cette cour ne peut que voir que d'un
mauvais @il a cet étage de la cause. Il serait bien
malheureux qu’aprés une contestation si longue et si
colteuse, le litige entre les parties fit tout a recommen-

cer par suite d’'une objection de cette nature prise au
dernier moment par Julie Morin. Dans la Cour du
Banc de la Reine, on semble avoir cru, qu’en fait, ¢’était

et a titre d’héritiére et a titre de légataire, que l'inter-
venante demandait la nullité du testament du 27
novembre. Ceci a été nié devant nous par l'intimée,

et, en référant a l'intervention et a la déclaration de
l'appelante, il me parait de fait incorrect. Ce n’'est
qua titre de légataire, par le testament du 8 octobre,

que l'appelante est en cause. Si nécessaire, il faudrait

donc lui donner le droit d’amender son intervention et

sa déclaration contre Julie Morin, de maniére a la
mettre dans la cause comme héritiére en loi de Russell.

Ou bien encore, il serait possible pour elle de prétendre

que Y'erreur de Russell quant & Julie Morin rend le
testament du 27 novembre nul en son entier, et que
Russell n’a révoqué son testament du 27 novembre,

que parce qu’il croyait que cette Julie Morin était son
épouse légitime. Voir Demolombe (1). Cependant,
comme j'en suis venu a la conclusion que ce testament

du 27 novembre est aussi nul sur I’autre chef, ¢’est-a-

dire pour cause d'insanité du testateur, je ne crois pas
nécessaire de chercher a prévoir quelles seraient les

- conséquences dans I'hypothése ou il serait conclu que

l'aschereau,
J.

(1) 5 Donat. p, 127.
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le legs & Julie Morin est nul, mais non les autres

Russew  parties de ce testament du 27 novembre.

v
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‘Une autre objection soulevée par l'intimée-est que
l’appelante- dans son intervention, ses moyens d'inter-
vention ou sa déclaration, n’a pas allégué I'erreur de
Russell sur la qualité de l'intimée comme sa femme,
et n’en a pas faite dans ces documents un de ses griefs

‘contre le testament du 27 novembre 1878.

Cette objection ne peut prévaloir ici.

Devant la Cour Supérieure, (c'est I'intimée elle-méme
qui nous le dit,) 1’appelante a invoqué ce moyen
d’erreur. ‘ ,

At the trial, (dit l'intimée dans son factum devant la Cour
d’Appel,) the intervening party urged in addition to the question
of insanity the three following objections :

18b.ce0crennsscsosceraosassennseciocons

20 s000nssecessasnaasessocsessosrooses

3rd Assuming Russell believed Julie Morin to be his wife, which

" she knew she was not, the will is void for error.

Il appert aussi, par les notes du savant Juge en
chef Meredith, que ce moyen de nullité contre
le téstament a été pris devant lui, et il prononce
sur ce moyen. Devant la Cour du Banc de la Reine, le
factum de 'appelante, page 107 du dossier ici, invoque
aussi clairement ce moyen. Le factum de l'intimée,
devant la méme cour, répond a ce moyen, sans objecter
qu'il n’est pas invoqué dans les documents écrits. La
majorité des juges de la Cour du Banc de la Reine don-
nent aussi leur jugement sur ce moyen d’erreur. Ily a
plus: ici méme, devant cette cour, l'intimée, dans son
factum, le traite comme un des points dans la cause, et
le discute sans aucune objection a son admissibilité. 11
n’y a qu'a l'audition finale que l'intimée a la mauvaise
foi de soulever I'objection que ce moyen n'est pas invo-
qué par I'appelante dans son intervention et sa déclara-
tion. Si cette objection eut été prise devant le juge en
chef Meredith, I'appelante aurait certainement obtenu
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la permission d’amender son intervention et sa déclara- 1883
tion de maniére a couvrir ce point. Et en vertu du R;:;;LL
statut qui régit cette cour en pareille matiere, nous de-; %
vons ordonner maintenant un amendement dans.ce sens, .
et traiter la cause comme si tel amendement était fait. -
L'intimée ne peut avoir ici une cause différente de celle ——
qu'elle a eue devant les autres cours. Elle a obtenu un
jugement sur ce chef d’erreur des deux cours provin-
ciales, elle ne peut s’objecter & ce que cette cour aussi
prononce sur ce chef. Ce serait encourager la mauvaise
foi dans les procés que de permettre & une partie de
surprendre son adversaire de cette maniére. 1l n’est
pas-question, je I'ai déja remarqué, de la bonne foi ou
de Russell ou de I'intimée sur leur mariage. Que Russell
fut de bonne foi, c’est clair, qu’il fut dans l'erreur, est
aussi clair. ~ a

Maintenant, si I'intimée eut été de mauvaise foi, si
elle eit su que son premier mari était vivant, il n’y
aurait plus lieu a contestation sur ce chef: elle n’aurait
droit ni aux droits civils résultant de son mariage, ni &
un testament qui alors aurait été obtenu par fraude.
Mais je la traite comme si elle avait épousé Russell,
croyant vraiment que son premier mari était mort; et,
je dis que méme, sur ces circonstances, le testament de
Russell est nul, parce qu’il ne I'a fait que parce qu’il
croyait que l'intimée était son épouse. Je traite ce tes-
tament comme §'il eut dit: “Je legue a Julie Morin,
parce qu’elle est mon épouse légitime, ou si elle est mon
épouse légitime.” Or, il appert que Julie Morin n’était
pas son épouse légitime. Le fait qu'elle croyait létre
ne peut affecter le résultat de la cause. Je le répéte,
c’est parce que Russell était dans l'erreur, et ne lui
aurait pas légué s'il n’eut été dans’erreur que I'appelante
d»it réussir, et le fait que Julie Morin était aussi dans
Verreur n’affecte pas cette cause. Si d'un autre cété,
Russell 1ui, n’eut pas été dans I'erreur, 8'il edt su que

ascheraau,
J.
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1883 Robitaille vivait, il n’y aurait non plus lieu a litige, il
Russee. @urait bien eu droit de léguer a Madame Robitaille et
Lsz;:goxs. de 'appeler sa femme, quoiqu’il stt qu’elle ne 'était
"——  pas, et personne ne pourrait s’en plaindre.
Taschf'?au’ Je passe maintenant a la question de l'insanité du
— testateur, invoquée par 'appelante contre la validité du
' testament en litige. ’
A la page 641 du dossier, je remarque que l'un des
savants juges de la Cour du Banc de la Reine dit sur
cette question d’insanité : '

Again it is a question of appreciation of fact wholly in the discre-
tion of the primary tribunal.

Et cite, a I'appui de cette- proposition, deux arréts
de la cour de Cassation, ou il a été décidé qu’en
France un arrét qui décide, en fait, qu'un testa-
teur était, ou n’était pas, sain d’esprit lors de la confec-
tion de son testament, ne donne pas ouverture a cassa-
tion. Je crois que c'est une erreur de comparer dans
cette cause la juridiction et les devoirs de la Cour
du Banc de la Reine et ceux de cette cour a ceux de la
Cour de Cassation, pour la simple raison, qu’en France
la Cour de Cassation n’est pas une cour d’appel sur le
fait, mais bien seulement sur le droit, tandis qu’ici, et a
la Cour du Banc de la Reine et & cette cour, appel est
donné, et sur le fait et sur le droit.

Sans doute, et cest 13, j'en suis certain, ce que le
savant juge de la Cour du Banc de la Reine, dont j'ai
cité les paroles, a voulu dire:

Upon a question of fact, an appellate t,ribun:ﬂ oughf not to be.
called upon to decide which side preponderates on a mere balance
of evidence. To procure a reversal, it must be shewn irresistibly

that the judgment complained of, on' a matter of fact, is not only
wrong, but entirely erroneous (1).

Mais ce dictum, et autres du méme genre, ne veulent

(1) Gray ve Turnbull Ls Ry 2 Sc, App. 54.
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pas dire que, sur une question de fait, une cour d’appel,
devra toujours suivre l'opinion du tribunal de premiére
instance. La loieit été absurde, si tout en donnant
droit d’appeler du jugement du tribunal de premiére

7

instance sur une question de fait, elle eut dit ou supposé
que la Cour d’Appel, sur toute question de fait, s’en
rapportera a la décision du juge « quo. Aussi, le Conseil
Privé disait dans une cause de Canmepa V. Larios (1):

The judicial committee is not bound by the decisien of the court
below upon a question of evidence, although in general it will follow
it.

Et dans “The Glannibanta (2),” la Cour d’Appel
disait : .

That the parties were entitled to have the decision of the Court of
Appeal, on questions of fact as well as on questions of law, and that
the court could not excuse itself from the task of weighing conflict-
ing evidence and drawing its own inferences and conclusions. Though
it should always bear in mind that it has not heard nor seen the wit-
nesses, for which due allowance should be made. The court added
that, as a rule, a court of appeal will be disinclined to interfere, when
the judge hearing the witresses has come to his decision upon the
credibility of witnesses as evinced by their demeanor, but otherwise,
in cases where it depends upon the drawing of inferences from the
facts in evidence.

- Et dans Bigsby v. Dickinson (8), la cour décide que:

Although the Court of Appeal, when called on to review the con-
clusion of a judge of first instance after hearing witnesses vivd voce,
will give great weight to the consideration that the demeanor and
manner of the witnesses are material elements in judging of the credi.
bility of the witnesses, yet, it will in a proper case act upon its own
view of conflicting evidence.

Dans cette derniére cause James, L. J., disait :

Of course, if we are to accept as final the decision of the court of
first instance in every case where there is a conflict of evidence, our
labours would be very much lightened, but then that would be doing
away with the right of appeal in all cases of nuisance for there never
is one brought into court in which there is not contradictory evidence.

(1) 2 Knap, 276. (2y 1 P. and Ad. Div, 283.
(3) 4 Ch. Div. 24,
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Et Bramwell, L. J., ajoutait : ' '

The legislature has contemplated and made provision for our
reversing a judgment of a Vice-Chancellor where the burden of proof
has been held by him not to have been sustained by the plaintiff, and

'L‘a-schJereau, where he has had the living witnesses and we have notp If we were

to be deterred by such considerations as those which have been pre-
sented to us, from reversing a decision from which we dissent, it
would have been better to say at once'that, in such cases, there shall
be no appeal. *

Et dans Jones_Vs. vHough'(l), Bramwell et Cotlon

L. JJ. disaient :

First, I desire to say a word as to our jurisdiction. If, upon the

- materials before the learned judge, Lie has, in giving judgment, come

to an erroneous conclusion upon certain questions of fact,and we see
that the conclusions are erroneous, we must come to a different con-
clusion, and act upon the conclusion that we come to and not accept
his finding, ' . :

I have not the slightest doubt such is our powerand duty. A great
difference exists between a finding by the judge and a finding by the
jury. Where the jury find the facts, the court cannot be substituted
for them, because the parties have agreed that the facts shall be
decided by a jury; but where the judge finds the facts, there the
Court of Appeal has the same jurisdiction that he has, and can find
the facts which ever way they like. I have no doubt, therefore, that
it is our jurisdiction, our power and our duty: and if, upon these
materials, judgment ought to be given in any particular way different
from that in which Lindley, J., has given it, we ought to give that
judgment.

Dans la présente cause, aucun des témoins de 'appe-

- lante n’a été entendu devant le savant juge qui a rendu

le jugement en cour de premiére instance, et il luia
fallu former son opinion, comme nous avons a le faire,
sur la simple lecture des dépositions de ces témoins.
Sous ces circonstances surtout, cette cour siégeant ici
en appel de ce jugement, serait, il me semble, oublieuse
de ses devoirs, si elle négligeait de former son
opinion sur les faits de la cause d’aprés la preuve
qui se trouve au dossier. Car, il ne s'agit pas ici
de la crédibilité ou mnon crédibilité des témoins,
(1) 6 Ex. Div. 122,
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mais sculement d'une inférence de fait des faits 1883
prouvés, ¢'est-a-dire que, sur cette issue, la question R;;:;J.
a résoudre est : Yaut-il inférer des faits prouvés le fait
que Russell wétait pas compoas mentis lorsqu'il a falt le
testamont attaqué. Nous ne devons pas manquer de
prendre en considération, sans doute, (ue, sur cette -
question, l'intimée a, en sa faveur, lopinion du savant
Juge en Chef de la Cour Supérieure et de qualre des
savants Juges de la Cour du Banc de la Reine. Nous
ne pouvons oublier, non plus, qu'il ne suffit pas a
l'appelante de créer des doutes dans notre esprit, mais
quil lui faut nous convainere qu'il y a erreur dans le
jugement dont elle se plaint. Mais il n'est pas moins
certain, que si, d’aprés nos propres lumiéres, et d’apres
T'examen de la preuve produite, nous en venons & la
conclusion qu'il y a errcur, l'appelante a droit a un
jugement en sa faveur de notre part. Le fait que deux
tribunaux ont déja décidé contre elle ne peut nous
exemptcr de la respomsabilité de décider d’aprés notre
propre jugement. La loi nous en impose lo devon' en
'dccretant que, sur une question de fait, il y aura appel
‘a 1a Cour Supréme des jugements de ces deux tnbunaux,
‘ méme lorsque tous deux ils en seront venus a la
méme conclusion. Elle nous ordonne de rendre ici,
sur cette question de fait, le jugement que, dans notre
opmlon formée d’apres la preuve plodulte par les
‘ paltle;, la Cour du Banc de la Reine aurait di rendre,
quand bien méme P'on trouverait dans la cause contre
r appelante le jugement du juge de premiere 1nstance.

Sur cette question de l'insanité du testateur lors de
la confe( tion du testament en 11t1m', je me contenterm
d adoptcr en son entier le raisonnement du cavant J ugb
en Chef de la Cour du Banc de la Reine L’exposé
d(,s falts de la cause, tels gu ils ressortent de la preuve,
,pt des principes de droit ui régissent la matlcw esl

Lsmuvun

Ta_scl:}ereau,
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1883  donné si complétement par le savant Juge que ce que
RossBLL je pourrais en dire ne serait qu'ume répétition oiseuse.
LEFRAN gors. Je n’ai donc que quelques remarques & faire sur cotte
——  partie de la cause.
Ta“lffre&u’ Le savant Juge en Chef Merediih dit en terwninant
— son jugement :

Before closing these remarks I desire to advert to {Le statement
sworn to by the Plaintiffs, that he and Madame Robitaille were
anxious that Mr. Russell should make some provision for his nisce.
And now that the charge that Madame Robitaille caused the will to
be made by fraudulent practices and suggestions has been declored
unfounded, I allow myself to hope that they may, if permitted, give
effect to the very rearonable wish so expressed. If not, and if
Madame Robitaille should attempt to retain that part of the estate
which represents the industry and good management of Miss Russell
during the best part of her life, the case will, I presuine, be tzken
before a higher tribunal, and there the adversaries of Madame
Robitaille will be able to say that they forined a truer estimate of
her character than 1 have done.

L'intimée, en faveur de qui le savant juge a rendu
son jugement quoique avec tant de regret et d’hésitation,
ne peut plus invoquer ce jugement pour se domner un
caractére de droiture et d’honnéteté, et sur P'autorité du
savant juge, “ Her adversaries are able to say that they
formed a truer estimate of her character than he, the
learned Judge, did.”

L’intimée a voulu soutenir devant nous, pour affaiblir
le témoignage d’Ellen Russell, que quand ce témoin
jure que Russell et 'intimée ont vécu em concubinage
avant son mariage putatif elle a juré ce qui est faux et
n’est pas corroboré. Pour ma part je crois que ce que le
témoin & dit l1a-dessus est parfaitement vrai. Il est de
principe que si quelqu'un, intéressé a contredire un
fait prouvé dans la cause par son adversaire, néglige
d’amener nn témoin gui a nécessairement une connaise
sance personnelle de ce fait s'il existe, il admet que ce
témoin prouvera aussi ce fait, tel que son adversaire I'a
prouvé, surtout quand ce témoin est son ami ou lui esi
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favorablement disposé. Ici le demandeur sur l'issue 1883
entre lui et P'appelante pouvait amencr Julie Morin R:;”‘
comme témoin, et P'examiner sur le fait juré par Ellen
Russell.  Si Julie Morin eut pu jurer qu'elle n'avait pas

vecu en concubinage avec Russ I, Lefrangois 'aurait rasc},‘f reath
entendue comme témoin. Clest parce qu'elle se sentait ——
coupable qu’elle n'a pas ét¢ amenée. L'intimée a voulu

aussi diminuer la force du témoignage d'Ellen Russell

en essayant a démontrer qu’elle ¢tait contredite sur
plusieurs points par Mr. Sewxfon. A la simple lecture

du témoignage de M. Sexton I'on voit que ce témoin a

si peu de mémoire, tout respectable que soit son carac-

v.
LrrravNgors,

tére, que son témoignage ne peut étre d’aucun poids
dans la cause. 11 suffit de remarquer qu'il ne se rap-
pelle pas a qui il a donné¢ le certificat qui se trouve
annex¢ au testament du 27 Novewmbre, et qu'il jure, a
un endroit, qu'il ¢&tait au confessional dans la
sacristie quand on l'a appelé pour lui demander ce cer-
tificat, et qu'en un autre endroit, il jure qu'il était en
haut, ¢’est-a-dire, chez lui, dans le presbytére, puisqu'il
dit :

Some person came and asked for me and | came down stairs,

Puis, la raison qu’il donne pour jurer (ue ce n'est
pas & 'intimée & qui il a donné ce certilicat peut bien
étre appelée pour le moing extraordinaire.

Question.—1s it not a fact that Mrs. Robitaidle called for that certi-
ticate at the church, and informed you that it was lor the purpose of
being handed to the Notary who was going to draw up the will in her
favor?

Answer—No. 1 do not remember that at all.

Question.—Will you swear that that did not ocemr ?

Answer.—! will form the conclusion that 1 do net know what etfect
it would have if she had mentioned it ?

Question.—That is your only reason ?

Answer.—Yes.

Daus tout son icmoignage, ce {¢moin ne peut (ue ree
pondre “ Je ne me rappelle pas.”

243
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. Tant qu'au témoin St Ifickel, Von comprend quel

Rossene  1ntéidt il a, pour sa propre réputation, & ce que Russell

.

LepRaN. ¢oI8.

ne soit pas dit avoir ét¢ fou avant décembre 1578, Ces
intérét perce dans tout son témoignage, ei le froppe

h
Tnac meau’gl incrédibilité. .

Il me parait impossible de metire de cote le Lémoi-
gnage du Dr. Russe/l, le Juge cn Chef Doricn me semble
Yavoir démontré clairement, et ce témoignage, étant
admis, la cause est claire et linsanité de Russell, et
avant et aprés et le jour méme de la confection de cs
testament, est entiérement établie.

 Cétait dailleurs cleivement anx intimée & prowver
gue Russell €tait compos meniis le jour en question.
Qu'il-ait été fou avparavant, qu'il ait été fou peun de
temps aprés, ne laisse vpas de doute. Or, sous ces cir
constances, il doit étre présumé avoir £t fou ce jour-la
jhsqu’apreuve du contraire. Ia régle en paregl cas, en

Anglelerre comme powrr nous, est que S
wwcAf it be shown that the testator was insane at, any tlme pnor ft@ the
d&te of the w1II or w1thm a few days alter that <late; e burthen of
‘este hs‘hmg his capa.mty to Lave made the will in “quesfion wiil be
shifted on the propounding party (1).

Telle estgussi la regle du droit frangais: “Toutelois
si-le demandeur prouvait que soit avant, et eurtoul yes
deitemps avant la disposition, soit aprés ef surfoul pes de
temps apres, le dispesant n'était pas sain desprit: notre

avisest quel'espace intermédiaire &'y tronverait compris;
“earenfin, on nie doil pas non plus exiger Vitapossible, of
s veritéest qu'il serait souvent lapossible au deman-

deur de prouver linsanité d'espril du disposaui su
moment précis et rigourenx, o il a fait la disposition.”

Bt dans ce-cas c'est aun défendcur .qui. soutient la

validité de la disposition qu'il incombe de. provver
gw'elle a été faite par le “disposunt damns ua -intervalle
lucide. Demolombe (2), et autorités y citées. " Nou-senle-

(1Y Pagtor on Evidence, vol. 1, w) 1" Donai p. 358, 35u.

sec. 342 and cases there cited,
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meit Jes intimiés nlont pas, tel que.le démontre lo Juge 18?
en Chef Dorion, prouvé que Russell fut compos. mﬂans,lLe Rcssu,x.
jour de la confection du testament en quesiion, pais LxFM\'goxa.
Tappelante: a établi positivement qu'il ¢ait i » cpiyios 'L‘gsEBEreatl,
mentis ce jour-1a. D NI

Il est a remarquer que Julie Morin dle -méme, d‘xn&
sa-requéte pour faire interdire Russel/, en janvier 1878,
allegue que les faits qui indiquent lmsamw chez
Russell sont que : Sy

‘That he walks into the street half dressed and desires {o b_e_ sent
to jail, that he continually speaks of bis money losses, hlS f\m cf
poverly and starvation, and fear of eteinal d: amnation; lie tiente
to destroy every thing in the house, and iz cont.nually ¢iving aw,n
hxs ‘wearing apparel and otlier cffects. et

"0, ce sont 1a précisément les symptomes qui d'apres
1d preuve existaient en grande partie chez Ruwsset!
dés avant le 27 novembre précédent linterdictioh.
II'semnle d'ailleurs qu'un homme qui se proméne dans
lé$ rues avee un certificat dans ses poches” qu'il n’ési
pas fou, ou qui a recours a un tel certificat pour faire
8es fransdctions, tel que Russell a fait le 27 novembre
méme, est un fou. Je n'ai rencontré que dans une
visite 4 un asile d’aliénés, quelquun qui m’ait. offest
un tel certifical. C’était & Bratlleboro, d'un interne qui
ifre suppliait de le faire metire en liberté, et appuyant
sa supplique d'une douzaine de certificals qu'il n’était
pas fou. '
“Comme le juge Dorion le remarque, un fou peut bien
faire un acte de sagesse, et peut hien dissimuler sonin-
sanité. Le fait que les notaires ne se sont pas aperous
que Russell Ctait fou lors de la confection du testament
en question n'a pas limporlance que Uintimée Voudm)f

nous y faire voir.

“Tes notabes n'ont pas veen de la loi Vattribution, le
pouvoir, d constator la sanitsd Fesprit da disposant
(1). “buﬁlt il done, pour étre sage,’ disait d'Ay wessean

toa

(1) _Dewnolombe Don, No. 355,
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“d’avoir fait un acte de sagesse.” L’intimée irait jus-
qu'a dire que parce qu'un homme met son chapeau
pour sortir dans la rue, il n’est pas fou.

Quand au testament du 27 novembre, comme le Juge
en Chef Dorion, et le Juge en Chef Meredith, lui-méme
I'ont démontré, loin d’étre un acte de sagesse, c’est un
acte d'inique cruauté envers Ellen Russell; c’est un ecte
sl contraire aux intentions si souvent exprimées de
Russell qu'on ne peut l'expliquer gue comme il 'a ex-
pliqué Iui-méme au témoin Brows, quand il dit: «I
could not help it, because I was frightened she was
going to poison me.” “ Ceci n’est pas vrai,” dit I'inti-
mée, “ et il n’est nullement prouvé que j’ai jamais fait
aucune menace a Russell pour en obtenir ce testament.”
Sans doute il n’y a rien de tel prouvé, mais le fait que
Russell le croyait, le fait que ce pauvre homme avait
dans 'esprit que sa femme voulait 'empoisonner, quand
absolument rien n’était intervenu pour lui mettre une
telle chose dans 'idée, ne démontre-t-il pas qu'il éfait
fou halluciné, “won compos meniis” Et ce témoin
Brown, un pilote comme Russell, un de ses amis, un
homme qui le connaissait parfaitement bien, est un des
témoins les plus respectables entendus dans la cause,
un témoin désintéressé, qui lui n’a pas, comme S
Michel, profité de la faiblesse d’esprit de Russell pour
g'enrichir. Tout ce que ce témoin jure je le crois en-
tierement. J'en dis autant du docteur Russell. Leurs
témoignages sont intelligents, éclairés, désintéressés,
vraisemblables, et d’ailleurs parfaitement corroboréds.
Une autre remarque, Brown jure que Russell a appelé
Pintimée : “ a damned prostitute,” et ceci le 27 novem-
bre méme. Russell était alors sobre et ne buvait pas
depuis longtemps. L'intimée peuni-elle nier que pas
autre chose que l'hallucination et la folie ont pu faire
dire une telle chose & Russell ?

Il me parait futile d’essayer a faire croire que c'ast
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parce que la conduite d'Ellen Russell avec Gilchen lui }ff
avait déplu qu'il I'a déshéritée, puisque longtemps Russerr
aprés les faits qui auraient pu lui déplaire, savoir le 8 Lsmz}n,- oS,
actobre 1878, il a testé en sa faveur. Cecl démontre
qu'il lui avait bien pardonné ce gu’elle pouvait avoir
fait pour lui déplaire.

Les témoignages des Lefrangois ne peuvent peser dans
la balance. Ils se sont ligués contre l'appelante en fa-
veur de cette Julie Morin. Le pére n’a de fait pris la
présente action que pour Julie Morin et dans son intérét.
L’intimée a cité I'article 835 du Code Civil et prétend que
cetestament ne peut étre annulé parce que 'insanité de
Russell n’existait pas notoirement lorsqu’il a fait ce tes-
tament. Ceci est une errcur. Cet article ne s’applique
pas au testament (1). I1 n'y a aucun doute la-dessus.

En conséquence je suis d’avis, avec la majorité de
cette cour d'infirmer le jugement dont est appel.
L’action de Lefrangois sera déhoutée, et celle A’ Elizabeth
Russell contre Julie Morin maintenie. Quant aux frais,
Julie Morin devra étre condamnée a payer a Elizabeth
Russell, ceux faits sur les issues entre elles: comme de
raison, ceux de Julie Morin elle-méme restent a sa charge.
Quant & ceux d’'Elizabeth Russell contre Lefrangois, ce
dernier n’y peut étre condamné qu’en sa qualité d’exé-
cuteur testamentaire, et comme il serait inutile de pro-
noncer une telle condamnation en cette qualité, puis-
quil n’a pas et n'aura pas les biens de la succession
Russell entre ses mains, c’est contre Awstin, és qual., que
la condamnation a ces frais doit avoir lien en faveur
d'Elizabelh Russell.  Ceux lails par Lefrancois lui-
méme, et de son ¢Oté, devront aussi étre pris sur la sue-

Taschereau,
J.

omana

cession, et nous avons eru devoir aussi entrer wne con-
damnation contre Awstin, és gual. pour iceux: il sera
par la condamné & les payer & Lefrancois ou A ses

(1) Grenicr Donations, p. 289 ; Demolombe 1 Donat. Nos. 355-356,
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; GWYNNE, Joieem

~ To the judgment of my brother Tuschereau, which [
have had the opporturity of carefuily considering, and
in which I entirely concur, and to the admirable analysis
of the evidence, and to the application of the law to thas
evidence, appearing i the very sble and exhausiive
]udﬁment of the learned Chief Justice, Sir 4. A Dardon,
T1ind it-to be impossible for me to add awything. I
desne, however in counection witlh: some observalions
appearing in the judgiaent of one of the learned judges
of the Court of Quecn’s Bench in appesi; to say: that in
my judgment this ig » case in which therc can be no
doubt that it is not only competent for us, bui thei it is
a duty imposed upon us to form and express ovy own
'i‘nd'épéfndent judgment uapon the guestions of foct in-
'volved and tpon the evidence given in velation to those
facts;and if that evidence lems our minds to a differa
‘conclusion from that arrived at by the learned Chn;
Justice of the Superior Court, it is our duty to give
fall -expression to our opinicn. This is not o cass
which, in the judgment of the lesrned Chief Justice
of the Superior Court, who rendered the original
judgment in the case, turned upon the credibility of
any of the witnesses; indeed all of the witnesses wors
fiot examined before him. The case before him turned,
and still turns, vpon guestion as to the proper 'nil
ntel

(':1

ence to be drawn from all the evidence, as to the xe:

()7 Q L. RO
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chpacity of thé testator to makeé the will of {He'$fHH 18
March, 1878, which is impeached. In such a ca‘se, to fcm;‘,
hold that we should be concluded by the judgment\'bfﬁﬁ%&(jgé_
the learned Chief Justice of the court of first instance, Gwy—;;; 3
or by the judgment of the Court of Queen’s Benchin -
appeal, affirming his judgment, would be in effect to
declare that in such a case there is no appeal.

So to hold would have relieved us {rom much labor
and anxiety in this case, but would deprive the parties
of a right which the law conférs upon them. The faét,
that a majority of the learned judges comstituting the
Court of Appeal, in the province of Quebec has affirmed
the judgrient of the learned Chief Justice of the Supe-
rior Court, only enhances the gravity of the duty imposed
upon us fo take care not lightly to reverse those judg-
mients, nor without a thorough contiction in our own

minds that they are crroneous.

' Fully sensible of the great gravity of the duty thus
fmposed upon me, I am hound to say that the evidence
whicli has been so exhaustively analysed by the learned
CHiBE Jitstice of the Court of Queén’s Bench in Appeal,
les convinced my wiid that, at the time of the execu-
tHon by the testator of the will of the 27th November,
1878, he had not that sound and disposing mind and
tiderstanding which are necessary to make a good will
and vhilid in law : indeed, [ am convinced that his
Trental incapacity dates back to a period anterior to
the transaction between the testator and St Michel of
the 2ud October previous, but as there is no issue before
us, in this case, as to the validity of the wills of Octo-
ber, 1878, and as judgment agaiust the validity of the
will of November cannot set up, as valid, any previous
will, it will be only necessary for uws to treat here of
the will of the 2.th November, but in so doing we
‘dntiot 1ay out of our consideration evidence of th acts
‘4nd conduct of the téstator evincing the state of hik
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mind in the month of October. If the testimony of
Dr. Russell, the only medical man who has been

Larraxgors, examined upon the subiect —for his father only speaks

Gwynne, J

———

of a much later period--be at all reliable, there scen:s
" to me to be no doubt of the testator’s incompetency at
the time of the execution by him of the impeached will.
The learned Chief Justice Meredith, in the judgment
delivered by him, does not treat the certificate givea
by Dr. Russell, on 11th November, for the purpose of
giving effect to the St. Michel transaction, as detracting
from Dr. Russell's credibility npon the ground of its
being inconsistent with" his oral evidence as to the
testator’'s mental incapacity to make the impeached
will ; he rather, as it seems to me, accepts the doctor's
explanation of the circumstances attending his giving
that certificate and the object of giving it, and proceeds
to refer to various business matters transacted by the
testator during the month of November and to the im-
pressions as to-his capacity formed in the minds of
divers persons during that month, and especially in
the minds of the notaries who drew and attested the
execution of the impeached will for the purpose, as it
seems to me, of justifying the conclusion which the
learned Chief Justice arrived at, that at the tirae of the
execution of that will upon the 27th November, the
testator had a sufficiently sound and disposing raind.

The learned Chief Justice, after referring to the cer-
tificate and to the Doctor’s explanation of the circum-
stances under which it was given, says:.

But whatever may have been D.. Russell’s intention in giving
that certificate, it may be presumed that it would not have kbeen
asked for, had not grave doubts been entertained as to Russell's
sanity in some quarters, at the time; and the same remaris apply
to the certiiicate obtained fron the Rev. Mr. Sexfon upon the 26th
November, the day before the making of the wiil in question.

The learned Chief Justice then proceeds to draw
attention to the other matters which led his mind to
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the conclusion, that on the 27th November, the testator 1883
was of a sound and disposing mind, but he admits that, R:.';?!;LL
notwithstanding this being his opinion, the case is still " co1s.
not free from difficulty. Some of the Judges constitut-  —

. - . . . Gwynne, J.
ing the majority of the Court of Queen’s Bench in ___
Appeal, scem to have wholly set aside Dr. Russell’s

oral evidence, treating it as so contradicted by his cer-

tificate as to be wholly unworthy of belief. Mr. Tustwo

Ramsay, upon this head, says:

Dr. [Russell’s intentions may have heen excellent, but 1 must
necessarily set his testimony upon a matter of opinion, so contra-
dicted, entirely acide.

From this remark of that learned Judge I conclude
that he enteitained the opinion, which I confess I enter-
tain myself, that unless the testimony of Dr. Russell
be wholly set aside and elimninated from the case, it is
difficult, if not impossible, to maintain the validity of
the will.

Before wholly eliminating from the case the only
medical evidence given upon a subject, which is pecu-
liarly within the range of the studies of the medical
profession, we should be well satisfied of the necessity
of shutting our eyes to evidence coming from a quarter
from which we should naturally expect most light:
while we must admit that as a point of casuistry the
doctrine that the end justifies the means is unsound,
and while viewing the question in that light, as a mat-
ter of conscience, it may appear to us, that it would have
been better if the doctor had not given this certificate,
even though his withholding it 1might, under the cir-
cumstances, have hopelessly embarrassed the case
beyond all possibility ol being rectified, and might
have so affected the weak mind of his patient as to
have aggravated his discase and have precipitated his
death, still before we wholly reject the oral testimony
of the doctor, as so incredibly inconsistent with the
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certificate, and so- contradicted by it, as to make him
unworthy of belief, we shonld put ourselves in his
place, and, judging the matter {rom his point of view,
enqitire whether the rejection of all the doctor’s ovid-
ence as to the testator’s mental incapacity is in reality
the reasouable and logical sequence of his having givcn
the certificate, '

.- Upon the threshold of this enquiry, we find the doctor’s
reason, for interfering at all in the Ss. Miche! transaction
was his confirmed belief in the meutal incapacity of
his patient, and in the fact that such incapacity had
been taken advantage of by St. Michel. The docior
givés his ressons for his belief in the then mental in-
capacity of his patient Huwseel/, and these reasons ave
confitmed by very many other persons intimate
'&CQHai—ntanc’es,of Russ 1, of whom St. Michel himseif
'is one.

Thoroughly convmced in hls own mind that advan-
tage had been taken of his patient’s mental incapscity,
thedoctor spoke freely upon the subject among Russell’s
friends and acquaintances, saying :

(8t Michel has taken Russell's houss from him and Russell s ot

<of:his mind, it is not & legal traneaction.

The ramor of the transaction, and of the doctor's

‘observation upon it, having got abroad, brought St.

Michel to him, and to an enquiry by &2 Michel whother
Jig considered Russell to be in a fit state to trensact

‘business, the doctor replicd: ¥ No, that house s not

yours.”

‘Thereupon 8¢ Michel said that he had paid upwards

‘0f$1,000.00 on the building of the house, that it wus

sworth about $1,400.00, 204 ke added,

H youwill give me a certificate to allow this fransactiva to e 0.2

\pletel I will give Russell the balance 34000

“In reply to this pwposxtzon the Goctor assented tfo
give the certificate, upon condition that Mr. Awstin,
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Russell's own notary, should be employed, becanse the 1383
doctor knew that Russell's interest would be safe in bis Rpsers
hands. He felt, no doubt, that Awstin would not assent meze_r;ms.
to the transaction being confirned, unless the pnouni = e
to be paid by 8¢. Michel should be the fair value.of the fbiacis J
property. The doctor accordingly went to Russell .and
told him of St. Michel's ofter, and that he would give
$400.00 to Russell, if he, the doctor, would give the
required certificate. Ruisell, as the doctor says, was
very anxious to.gei the :$400, and that the doctor
should give the certificate, and he seemed then
clearly enough to understand. the partienlar matter, go
explained to him; /by his medical adviser, although, for
the transaction of business generally, the doector says,
he was not at:all sane, and could be epsily led in any
direction. y

The papers to giveellect to the St. Michel transaction
having béen prepared by M. Austin; and the $400 paid
by &t. Michel, the doctor, for the sole: purpose.of enabi-
ing that particular transaction to be perfected, garxe.the
gortificate. I.confess.that it appears.to. meirpthensingu-
lar that a aan, seperfoctly: gane, as to be fit 1o, tuansact
any-bwsiness; should be exceedingly anxious to.get:the
doetor’s certificate of : his being sane, in ovder to get.a
particular . tramsaotion completed, . which transaction
consigted in the enforced rectification.in, the intetest.of
‘Russell, brought . .about; by. the doctor, of . a.contract; of
sale,. a few: .days, previously .entered into .by Rassell,
wwhose mental capaecity was not then sufficient to.anable
Jrim to:look after.and protect his owi. interests. . Now,
{rom this. evidence, which we must.look.at for.the pur-
pose:of seeing under what circumstances the cettificate
wras given, itlisiapparent to.my mind; that notwithstend-
ing what is contained in it, the:doctor.was well satis-
fied ‘that his patient's mind wasvery. seriously diseased,
and that he wasquite incompetent for the management
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of his affairs generally, and that he gave the certificats
for the special purpose of enabling a transaction to lia
consummated so as to secure to Russell the full value
of the property in question, and which could not have
been consummated without the certificate, annd wkhich,
if not consummated, would have been attended with
very great pecuniary loss to St. Michel, and might have
involved Russell in a litigation which in his then state
of health, might have been disastrous.

These then being the circumstances attending the
giving the certificate, although in the minds of casuists,
and when examined into, i% fore conscientice, the doclor's
conduct may be open to censure, I find it impossibie to
hold, as a legal proposition, that a certificate asked for
because of a pretty generally prevailing belief in
Russell's mental incapacity, and because of his doctor’s
remonstrances, that such his mental incapacity had
been taken advantage of by St. Mickel, and given to
prevent St. Michel incurring the risk of losing the $1,000
already paid by him to the builder, or some portion
thereof, and the costs of & possibly protracted litigation,
and given, too, upon the express promise and condition
that he should pay to Russed, the further sum of $409,
which, with the $1,000 was counsidered the fair value of
the property, should be taken as conclusive evidence of
the then perfect mental capacity of the person whose
alleged mental incapacity and the wioangful advantage
taken of such incapacity constituted the moving causes
for giving the certificate, and that we should therefore
reject all the evidence given by the medical man who
gave that certificate having a tendency to establish the
mental incapacity of Russell to make the will which is
1mpeached, made a fortnight subsequently to the day
upon which the certificate was given.

The doctor in his evidence procecds to say, thai i
mediately after the day on which ibhe certificate was
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given Russell got worse daily, and that on the 27th 1883
November he was quite incompetent to make a will, that  13egerns,
he continued growing worse, uniil early in January fol- LT LS,
lowing he wasinterdicted and confined in an asyluin as =~ —
insane, the evidence of the doctor himnself that theG“'),-n_’rle J:
symptoms of his insanity dated back three months,
having been used by Julie Morin (the party maintain-
ing the will of the 27th November) for the purpose of
procuring the interdiction.

It is not, however, upon the evidence of the doctor
alone, that my judgment is based. The evidence given
by him, confirmed by numerous witnesses, relates to
acts and conduct of the testator, betraying unmistakable
symptoms of an enfeebled mind, such acts and conduct
being identical with those which, in works treating of
general paralysis of the insane, are declared to be in-
variable and unmistakable symptoms of the presence
of a mental disease which in comparatively modern
times has been termed and known as paresis, a disease
which in its early stages may easily escape the observa-
tion of non-professional men, and even of professional
men, who have not had much experience of it, and
which, although for short periods, and for isolated
matters, the patient suffering under it may be able to
apply some trifling degree of mental faculty, neverthe-
less, so enfeebles the mind as to deprive it of that com-
prehensive grasp of subjects, that power of concentra-
tion and of continuous thought, the power of compar-
ing, compounding and uniting the severil parts of any
subject under consideration, in short of that integrity
of the mental faculties which is essentially necessary
for the conduct of the general business of life, and more
especially for the sane execution of that last great act
of life, the disposition of property by will.

The evidence in the case does not appear to have
been given with the view of determining, with seien-
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tific accuracy, what is the particular medical term for
the mental disease under which Russell was suffering
—its symptoms singularly correspond with those laid
down as unerring symptoms of paresis, but whatever
may be the appropriate scientific name of the disease,
the evidence leaves no doubt upon my mind, that from
at least the period of the St. Michel transaction, the
mental capacity of Russell wasso enfeebled as to render
him quite incapable of managing his affairs, as a sane
man, and of making the will which is-impeached. - The
evidence relating to matters transacted by Russell,
during the month of November, has no effect upon my
mind, some of those transactions are quite consistent
with the existence of that feeble condition of mind to
which the doctor and other witnesses bear testimony,
while as to the moneys relied upon as received by him
during the month, we know nothing of their dis-
position. : /

I am more impressed with the significance attaching
to the giving to Russell of Mr. Sexton’s certificate by the
person who oblained it from him. That it was ob-
tained for the purpose of being delivered to Russell to

‘be used in the precise manner in which it was used,

we can, I think, have little doubt, and such use of it
appears to me rather to indicate the act of a person
under an influence which his feeble mind feared to
thwart or resist, than of a person in the full possession
and enjoyment of his mental faculties unimpaired.

Appeal allowed with cosis out of Eslate.
Solicitors for appellant: W. & A. H. Cook.

Solicitors for respondents: Andrews, Caron, Andrews
& Fitzpatrick.



