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MAGLOIRE GALARNEAU et al APPETALANTS 1889

AND Jan 19 21

Mar 28

LOUIS GUILBATILT .RESPONDENT

ON APPEAL FROM THE COURT OF QUEENS BENCH FOR

LOWER CANADA APPEAL SIDE

Toll BridgeFerry4ppeal ch 135 sec 29 38 Vie ch 97
InterferenceDamages

By 38 Vie oh 97 the plaintiffs were authorized to build and maintain

toll bridge on the River LAssomption at place called Port

age and if the said bridge should by accident or otherwise he

destroyed become unsafe or impassable the said plaintiffs were

bound to rebuild the said bridge within fifteen months neAt fol

lowing the giving way of said bridge under penalty of forfeiture

of the advantages to them by this Act granted and during any

time that the said bridge should be unsafe or impassable they

were bound to maintain ferry across the said river for which

they might recover the tolls

The bridge was accidentally carried away by ice but rebuilt and opened

for traffic within fifteen months During the reconstruction

although plaintiffs maintained ferry across the river the defend

ant built temporary bridge within the limits of the plaintiffs

franchise nd allowed it to be used by parties crossing the river

In an action brought by the plaintiffs claiming $1000 damages and

praying that defendant be condemned to demolish the tenTIporary

bridge on an appeal to the Supreme Court it was

Heldlst that as rights in future might be bound the case was

appealable under ch 135 sec 29

2ndReversing the judgment of the court below Ritchie and

Patterson dissentingThat the exclusive statutory privilege

extended to the ferry and while maintained by the plaintiffs

the defendant had no right to build the temporary bridge but

as the bridge had since been demolished the court would merely

award nominal damages and costs

APPEAL from judgment of the Court of Queens

Bench for Lower Canada Appeal Side affirming the

PRESENT Sir- Ritchie and Strong Fournier Tasche

reau and Patterson JJ
374
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1889 judgment of the Superior Court by which the appel

GALARNEAU lants action was dismissed with costs

GUILBAULT
The appellants sued the respondent in the Superior

Court alleging in substance by their declaration

certain powers privileges immunities unto them

granted under and by virtue of 38 Vie ch 97 and that

under said statute they built bridge over the river

LAssomption and kept it in gOod order that in

the course of the month of April 1885 the said

bridge was partly carried away by the ice that they

repaired it within the delay fixed by the Act and had

it again opened for circulation on the first of Novem
ber of the same year they having during the interval

accommodated the public with sufficient ferry across

the said river that respondent in the course of May
1885 erected another toll bridge which was opened for

public circulation on the 1st of June 1885 within the

limits prohibited by the said Act as being within the

appellants privilege thereby encroaching and infring

ing upon their said privileges the appellants praying

by their conclusions amongst others that the respond

ent be ordered to demolish his said bridge that he be

prohibited from further troubling appellants in the

exercise of their privilege and that on his default of

so doing the appellants be allowed to demolish res

pondents said bridge and the respondent be con

demned to pay to appellants the um of one thousand

dollars damages and costs

The respondent answered the said suit first by

d4fense au fonds eiz fait and further by another plea

stating that his bridge was built Only for his own use
and for such time only as appellants bridge would

remain impassable that he allowed no stranger to

pass thereon and if any one did pass it yas without

his consent and without remuneration and that he
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thereby did inno way infringe upon any of the appel- 1889

lants privileges GALARNEAU

The appellants specially replied that the respondentGUILBULT

by constructing his bridge had illegally acted and

moreover violated the privileges of the appellants that

the respondent had built his bridge not only for his

personal utility but even for that of great number of

persons who continued to use it to his knowledge and

with his consent and that he was personally profiting

by it

At the trial it was proved that the bridge had been

accidentally carried away by ice but rebuilt and open

for traffic within fifteen months during which time

appellants maintained ferry across the river and that

the respondents bridge was temporary bridge within

the limits of the appellants franchise upon which

he allowed the public to cross the river and the bridge

was subsequently taken away
The material sections of the statute 35 Vic ch 97 are

the following

Sec 5.At all times so long as the said bridge

is kept in good repair and open for the use of the public

no person whatever shall erict any bridge or bridges

or shall use for purposes of ferriage boats of any des

cription whatever for the passage of any person cattle

or vehicle whatsoever for hire across the said river

within the distance of half mile from the said river

in the direction of the flow of the river and within the

distance of two miles in the other direction such dis

tance being measured along the banksof the said river

and following its windings and any person who shall

build any toll-bridge or toll-bridges over the said river

within the limitsaioresaid or shall ferryfor hire within

the limits aforesaid shall without prejudice to any pro

ceedings which may he instituted againsL him by the

said François Xavier G-alarneau and Magloire ClØophas
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1889 Galarneau before any court to cause the said bridge to

GALNEAu be destroyed and to cause their privileges to be other

GUIIBAULT
wise respected pay to the said François Xavier G-alar

neau and Magloire ClØophas Galarneau treble the tolls

hereby imposed for all persons cattle horses and car

riages passing over such bridge or crossing by means

of such ferry or ferries

Sec 6.The said .François Xavier Galarneau and

Magloire ClØophas Galarneau to entitle themselves to

the benefits and advantages to them by this act granted

shall be bound to put the said bridge into safe and

convenient condition for the passage of travellers cattle

or vehicles and if the said bridge should by accident

or otherwise be destroyed become unsafe or impas

sable the said Fran çois Xavier Gal arneau and Magloire

ClØophas G-alarneau shall be bound to rebuild the said

bridge within the fifteen months next following the

giving away of the said bridge under penalty of for

feiture of the advantages to them by this act granted
and during any time that the said bridge shall be un
safe or impassable they shall maintain ferry across

the said river for which they may recover the tolls

aforesaid

McGonville for respondent on the motion to quash

the appeal for want of jurisdiction

The amount claimed one thousand $1000 does not

make the case appealable

The case does not involve the validity of any of the

acts mentioned in paragraph of section 29 of the

Supreme and Exchequer Courts Act

It does not relate to any fee of office duty rent

revenue or any sum of money payable to Her Majesty

nor to any title to lands

Does it relate to any title to tenement

believe not because the franchise granted to the

appellants being for the limited period of 25 years
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section ch 97 38 Vic is rather chattel than tene- 1889

ment which must be permanent Blackstone Kerrs GALARNEAU

edition Abbotts Dictionary Browns New
GUILBAULT

Law Dictionary Tomlins Law Dictionary

Bouviers Law Iictionary Maxwell Interpretation

of Statutes

Is there any annual rent or such like matter or thing

where the rights in future might be bound respect

fully submit that there is no such thing

If the view have above expressed as to the true

construction of the statute 38 Vic ch 97 is correct it

remeins clear that appellants never had in the past

have not actually and will never have the right by

them claimed tTntil they obtain another act from Par

liament they will have no right that might hereafter

be bound by the decisions of the courts below

Laflamme Q.C for appellants contra contended that

the case came within the sub-section of section 29

of S.C

The decision of the court on the question of juris

diction being reserved the case was then argued on

the merits

Laflamme Q.C and Charpentier for appellants con

tended that the charter or privilege granted by the

general statute 38 Vic chap 97 is contract between

the public and the grantee which warrants to the

latter the exclusive right to build bridge over the

River LAssomption within the limits indicated and

that according to the 5th section of the statute there

is an absolute prohibition to construct any other

bridge the limits of the privilege in favor of

the grantees at all times provided the grantee executes

14 Vbo Tenement

Vbo Tenement Vbo Tenement

Vbo Tenement 301
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1889 the obligations mentioned in his grant See Lessee

GALARNEAU Douglass Girard Belanger

GUILBAULT
As to the damages they contended that although it

would be difficult to strictly determine the amount

it appeared however by the evidence that great

n1umber of travellers had eluded the toll which the

appellants had the right to claim by using the ferry

constructed by respondent which Was open to the free

circulation of the public In such case the court

must consider the determined violation of the law and

grant to the injured party exemplary damages or at

least sufficient to cover the probable loss that the party

may have suffered and the sum of two hundred dol

lars would be an extremely moderate amount

illcConvi/le for respondent contended that the only

reasonable construction to be put upon sections and

of the statute was that in case of accident the benefits

and privileges granted to appellants are suspended

during the fifteen months allowed for repairs During

that time they can claim none of such benefits and

privileges and the public of which respondent is one

may protect themselves in any manner that suits them

if they are not satisfied with the appellants ferry

0-rants of this kind are always strictly construed

are always taken in most favorable sense for the

King and the public and against the grantee They

are valid only as to what is therein precisely men
tioned are not to be extended beyond the terms

expressly used Blackstone Kerr Edition

SIR RJTCHIE C.J.I am of opinion the appeal

should be dismissed with costs

STRONG and TASOIIEREAU JJ concurred with

F0uRNIER

Oranch Rep 70 Ramsays App Cas 550

35o
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FOURNIER J.En vertu du statut 38 Vict ch 9T les 1889

appelants ont obtenu du parlement du Canada le pri- GALARNEAU

vilŁge de construire un pont do pØage sur la riviŁre
GUlL AULT

LAssomption dans la paroisse de LAssomption
Fourmer

endroit appele portage ou cette riviere est navigable

Le statut en leur accordant le droit de construire un

pont solide et suffisant la charge de le maintenir et

rØparer leurs frais les autorise receroir et exiger les

taux de pØages spØciflØs dams le dit acte en se confor

mant aux conditions mentionnØes

Le privilege accordØ est ØnoncØ dans les termes sui

vants

En tout temps taut que le dit pont sera tenu en bon Øtat de rØpa

ration et ouvert pour lusage du public des lors aucune personne

quelconque ne pourra Øriger aucun pout on pouts ru rue pourra faire

usage comme moyens de traverse de bateaux daucune espŁce pour le

passage daucune personne bestiaux ou voitures quciconques moyen
nant retribution sur la distance dun demi-mifie du pout dans la

direction du cours de la riviŁre et sur la distance de deux miles dans

lautre direction.. et toute personne qui construira un pont de pØage

ou des ponts de pØage sur la dite riviŁre dans les dites limites ou qui

traversera des passagers moyennant retribution dans les limites sus

dites paiera en outre des procØdØs que pourront adopter contre lui

les dits François-Xavier Galarneau et Magloire ClØophas Galarneau

devant les tribunaux pour faire dCtruire 1s dits pouts et faireautre

ment respecter leur privilege aux dits Frauçois-Xavier Galarneau et

Magloire ClØophas Galarnean trois fois la valeur des taux etc etc...

Et sil arrivait que le dit pont sCcroulât
par accident ou autrernent

quil fut dØtruit que sa traversCe devint dangereuse on quil devint

impraticable les dits François-Xavier Galarneau et Magloire ClCophas

Galarneau seront tenus de rØtablir le dit pont dans les quinze mois

dater du jour de lØcroulement du pont peine dŒtre dØchus des

avantages eux accordCs par le present acte et pendant le temps que

le dit pont sera impraticabi et que sa traversØe sera dangereuse us

devront entretenir un passage sur la dite riviŁre raison duquel us

pourront exiger les pdages susdits

En 1883 los appelants ont conformØment aux dis

positions do ce statut construit sur la dite riviŁre

LAssomption lendroit appelØ portage un poht

qui fut emportØ par les glaces
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1889 Ce pont ayant ØtØ reconstruit la mŒme annØe et

GALARNEAU entretenu conformØment la loi fut de nouveau en

GUILBAULT
dommagØ par la glace dans le printemps de 1885 de

maniŁre le rendre impraticable Dans le but de con
Fourmer

server leur privilege de reconstruire le dit pont dan le

dØlai que leur accorde le statut les appelants sempres

sCrent de se conformer la condition dentretenir un

passage sur la iiviŁre dans le cas oü le pont est devenu

impraticable et lont entretenu jusquâ ce que le dit

pont eüt ØtØ complŁtement rØparØ et mis en Øtat dŒtre

ouvert au public ce qui eut lieu longtemps avant lex

piration du dØlai de quinze mois accordØ par le statut

pour la reconstruction

Daus le mois de juin 1885 pendant que les appelants

entretenaient conormØment au dit statut une traverse

suffisante pour les besoins du public en attendant la

reconstruction du pont endommagØ lintimØ illØgale

ment ØrigØun pont sur la dite riviŁre dans les limites

du privilege des appelants et ouvert ce pont au

public en exigeant des pØages pour le passage des per

sonnes voitures et bestiaux au detriment des appelants

et en violation de leur privilege exciusif de percevoir

des pØages dans les limites sus-mentionuØes

Pour obtenir reparation du tort que leur causait

lintimØ et faire reconnaltre leur privilege exclusif

les appelants intentŁrent leur action en cette cause

pour faire ordonner la demolition du pont construit

par lintimØet lui faire defense de troubler les appe

lants dans lexercice de leur privilege et aussi pour

faire condamner lintimØ leur payer $100.00 de dom

mages
cette action lintimØ plaidØ quØtant resident au

village de LA.ssomption et propriØtaire dune terre sur

la dite riviŁre il est oblige de la traverser souvent et

dy faire traverser ses animaux quaprŁs Ia destruction

du pont des appelants il construit vis-â-vis sa terre



VOL XVI SUPREME COURT OF CANADA 58Z

ses propres frais un pont temporaire pour son utilitØ 1889

personnelle dont ii sest servi jusquau mois de novem- GAEAU
bre suivant

GUILBAULT

AprŁs enquŒteet audition la cour SupØrieure donnØ
Fouimier

gain de cause intune et son jugement ete confirme

par la majoritØ de la cour du Banc de la Reine

Les raisons de ce jugement ne se trouvent que dans

les considØrants du .jugement de la cour SupØrieure

qui sont leffet que lintimØavait droit de construire

un pont temporaire et sont une negation directe et

formelle de lexistence du privilege des appelants

pendant la reconstruction de leur pont
La preuve Øtabli dune maniŁre certaine quaussi

tot aprŁs laccident les appelants se sont conformØs la

condition qui leur est imposØedentretenir une traverse

suffisante pendant la reconstruction quà part des acci

dents causes par force majeure leur pont toujours ØtØ

tenu en bon Øtat de reparation et ouvert pour lusage

du public us ont aussi prouvØ que lintimØ reçu

des profits pØcuniaires sons forme de pØage de lex

ploitation de son pont La negation de ces faits ØtØ

positivement contredite La seule question qui sØlCve

en cette cause est de savoir si pendant les 15 mois de

dØlai accordØ par le statut pour la reconstruction du

pont dans le cas daccidents les appelants out encore

le privilege dempCcher la construction daucün pont
dans les limites qui leur sont assignOes par le statut

en se conformant toutefois la condition de maintenir

une traverse tel que le veut le statut en attendant que
le pont soit rendu la circulation

Le jugement dont est appel niØ formellement cette

propositionainsi que la defensece qui eu leffet

de mettre en question le litre des appelants et partant

de rendre la cause appelable comme soulevant une

question de titre un immeuhie Cette cause tombe

Øvidemment sous la section dCclarant
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1889 In any matter which relates to any title to lands or tenements

wheie the ricrhts in future micrht be bound
GALARNEAU

et est partaiit appelable cette cour
GUILBAXJLT

La question de droit kdØcider repose entierement sur
Fournier

linterprØtation clu statut confØrant le privilege dont ii

est question

.DaprŁs la cinquiŁme section ce privilege doit

.exister tant que le poit sera en bon Øtat de rØpara

tion.. et ouvert au public et pendant tout ce tem.ps

personne ne pourra Øriger aucun pont n.j ne pourra

faire usage comme moyen de traverse de bateaux

daucune espŁce pour le passage des personnes voitures

et bestiaux moyennant retribution sur la distance

dun demi mule du pout dans la direction du .cours de

lariviŁre et sur la distance de deux milles danslautre

direction Ce privilege est transmissible aux hØiitiers

et ayants-cause et doit durer pendant vingt-cinq aus

Ce privilege qui nºst accordØ que dans lintØrŒtdu

public est protØge.par.linterdiction die construire aucun

pout dans les lirnites accordØes et. par limposition die

pØnalitØs de trois fois la valeur du taux de pØage contre

ceux qui traverseraient des passagers moyennant rØtri

bution La statut leur donne en outre le droit de

poursuivre devant les tribunaux poulr faire dØtruire

les ponts qui seraient construits en violation die leur

privilŁg et de faire autrement respecter le dit privilege

La sixiŁm.e section pourvoit au cas oil la communi

cation serait interrompue par accident an pont et declare

que dans ce cas les appelants

Shall be bound to rebuild the said bridge within fifteen months next

followingthe giving away of the said bridge under penalty of forfeiture

of the advantages to them by this article granted and during the time

tht the said bridge shall be unsafe or impassable they shall maintain

ferry across the said river for which they may recover the tolls

aforesaid

Cette clause loin dautoriser linteiprØtation de

cour Superieure qui justifie la construction temporaire
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dun pont par lintimØpourvoit au contraire la con- 1889

tinuation du privilege pendant la construction du GALARNEAtT

pont en obligeant les appelants le reconstruire dans
GUILBAULT

les quinze mois qui suivront laccident qui laura rendu
Foamier

impassable sous peine de perdre tous les privileges et

avantages qui lui sont accordØs par le statut Elle

loblige aussi pour remØdier linterruption des com

munications maintenir une traverse pour laquelle

elle lautorise exiger les mŒmes taux que pour le

passage sur le pont Les appelants sØtant conformØs

cette condition leur privilege dempŒcher la construc

tion dun pout dans leurs limites na pas cessØ un seul

instant Ii doit daprŁs le statut durer vingt-cinq ans

pourvu que les appelants remplissent les obligations

qui leur sont imposØes Ils ont fait une preuve corn

plŁte de laccomplissement de ces conditions Si lintimØ

avait memo temporairement le droit de construire un

pont ce serait une negation dii droit absolu et exclusif

des appelants pendant toute la durØe qui leur .a ØtØ

accordØe

En supposant que lintimØ naurait pas exigØ de

pØages sur son pont il nen aurait pas moms porte

atteinte au privilege des appelants qui auraient tout

de memo le droit dŁn demander la demolition pour

faire respecter leur privilege

Ce principe ØtØ approuvØ par la cour du Banc de

la Reine en appel en 1874 par un jugement unanime

infirmant celui de la cour SupØrieure dans la cause de

Girard Belanger et al

Ii ne paralt pas avoir de rapport rØgulier de cette

cause mais on trouve la substance du jugement de la

cour dAppel dans louvrage de feu lhonorable juge

Ramsay Ram say Appeal Cases oil lhonorable juge

fait los observations suivantes

Where statutory privilege is accorded to construct toll bridge

550 et seq



590 SUPREME COURT OF CANADA XVI

1889 and where by the statute according such power it was enacted

that after said bridge should be
open for the public no personGALARNEAU

should erect or cause to be erected any bridge or bridges or maintain

GuILBAULT or cause to be maintained any means of communication for the carriage

of any person cattle or carriage whatsoever for hire across the said
Fournier

branch of the river Yamaska at the place above mentioned anywhere

within one mileabove and one mile and half below the said
bfidge

under the penalty of fine of forty shillings currency for each person
animal or carriage conveyed across the said river on any bridge or

means of communication constructed and maintained for hire provided

nothing in said act should be constructed to deprive the public of the right

of crossing the said river within the limits afQresaid by fording or in

canoes or otherwise without payment large number of people built

subscription bridge within the limits of the said statutory privilege

avowedly with the object of avoiding the use of the toll bridge and

depriving the owner of the privilege of his custom Held that this

was an indirect mode of defeating the privilege aforesaid and tbat the

defendants should be condemned to demolish the bridge by them con

structed. Girard Belanger et al Judgment reversing September

1874.Monk Taschereau Ramsay Sanborn Belanger JJ

La doctrine ØnoncØe dans cette decision est certaine

ment lØgale et son application la cause actuelle est

Øvidente

Les appelants sont entrØs dans une savante disserta

tion et ont cite un grand nombre dautoritØs pour

Øtablir quils avaient droit pour la protection de leur

privilege dempCcher tout .empiŁtement sur la propriØtØ

publique dans les lirnites qui leur sont assignees et

quils avaient droit de les faire disparaitre au moyen
de laction populaire ou en obtenaut un bref de pro
hibition Ii nØtait guŁre utile de refØrer toutes ces

autoritØs car le statut leur donne toute la protection

nØcessaire contre quiconque eæfreindrait leurs droits

en dØcrØtant ce qui suit

And any person who shall build toll bridge or toll bridges over th
said river within the limits aforesaid or shall ferry for hire within

the limits aforesaid shall without prejudice to any proceeding which

may be instituted against him by the said the appellants before
any

court to cause the said bridge to be destroyed and to cause their pri

vilege to be otherwise respected

Cette clause leur ouvre tous les moyens de droit

pour la protection de leur propriCtØ
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Bien que Ia preuve alt Øtabli quun grand nombre 1889

de personnes ait pass sur le pont du dØfendeur an GALARNEAU

prejudice des appelants et quen consequence ceux-ci
GUILBAULT

ont dü souffrir des dommages cependant le montant

nen pas ØtØ dØterminC laction ayant pour but prin-
Fournier

cipal de faire reconaltre le privilege exclusif des

appelants ii ne saurait dans ces circonstances Œtre

accordØ que des dommages nominaux

En consequence le jugement de cette cour devrait

accorder aux appelants les conclusions de leur dØclara

tion moms la demolition du pout que le dØfendeur

fait enlever dans lautomne de 1885 et le dit dØfen

deur en outre condamnØ la somme de $50 de dom

mages avec intØrØt et les dØpens dans les deux causes

distraits en faveur du procureur des appelants

PATTERSON J.I am unable to understand the

statute 38 Vic chap 97 in the same way as some of

my learned brethren nor can see that it ought to

mean what they interpret it to mean
The exclusive privilege of maintaining toll bridge

across the River lAssomption is given to Galarneau

who is protected by the prohibition of all other persons

from transporting persons vehicles across the

river for hire either by bridge or ferry within the

specified limits so long as the bridge is kept in good

repair and open for the use of the public If the

bridge is destroyed or becomes unsafe or impassable

G-alarneau is bound to restore it within fifteen months

on pain of the forfeiture of his privileges and in the

meantime to maintain ferry

Now his exclusive privileges are in terms extended

only to such times as the bridge is in good repair and

open for use to the public He is bound it is true to

maintain ferry while the bridge is not available but

find no exclusive privilege attached to that nor do

perceive on what public principle there should be

such an exclusive privilege
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1889 The object of the monopoly is the bridge The con

GALARNEAU sideration for it is the providing bridge not ferry

The privilege connected with the bridge being preGUILBAULT
served to the grantee during the time not exceedirg

Patterson
fifteen months when there is no bridge there it is

reasonable that he should during the time furnish the

public with ferry which though not so useful as

bridge is the best temporary substitute That is the

price of the maintenance of the monopoly given in

respect of the bridge which monopoly by the terms of

the statute as read them is suspended while the

bridge is not available but becomes again operative

when the bridge is restored

That seems to me the plain reading of the statute

and do not see why it should be otherwise or why
as soon as the bridge is gone any one should not be at

liberty to build another and use it until the toll bridge

is restored The public was to have bridge That

was the object and excuse of the monopoly and

should be surprised to find the statute fordidding the

temporary use of another bridge which temporary use

might become permanent if the fifteen months elapsed

without the other being restored

think this appeal should be dismissed

Appeal allowed with costs

Solicitor for appellants 111 Gharpentier

Solicitors for respondent McGonville Renaud


