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LA SOCI1T1 CANADIENNE-FRAN- 1891

CAISE DE CONSTRUCTION DE APPELLANTS M2
MONTREAL DEFENDANTS

1892
AND

Arjl4GEORGE DAVLUY ET AL Es-
RESPONDENTS

QUALIT PLINTIFFS

ON APPEAL FROM THE COURT OF QUEENS BENCH FOR

LOW1R CANAIA APPEAL SIDE

Acquiescence in judgmentAttorney ad litemRight of appealBuilding

societyU.S.L.U oh 69By-lawsTransfer of sharesPledgeArt

1970 0.Insolt ent Creditors right of actionArt 1981 0.0

By judgment of the Court of Queens Bench the defendant society

was ordered to delivered up certain number of its shares u.pon

payment of cerl am sum Before the time for appealing expired

the attorney ad liem for the defendant delivered the shares to the

plaintiffs attorney and stated he would not appeal if the society

were paid the amunt directed to be paid An appeal was subse

quently taken before the plaintiffs attorney complied with the

terms of the offe On motion to quash the appeal on the

ground of acquiecence in the judgment

field that the appeal would lie

Per Taschereau J.T.at an attorney ad litem has no authority to

bind his client to appeal by an agreement with the opposing

attorney that no appeal would be taken

by-law of buildin society appellants required that shareholder

should have satisfied all his obligations to the society before he

should be at liberby to transfer his shares One director in

contravention of the by-law induced the secretary to countersign

transfer of his shares to the Banque Vile Marie as collateral se

curity for an amc unt he borrowed from the bank and it was not

till P.s abandonment or assignment for the benefit of his creditors

that the other directors knew of the transfer to the bank although

at the time of hiu assignment was indebted to the appellant

society in sum of $3744 for which amount under the by-law

his shares were charged as between and the society The society

PRESENT Sir Ritchie C.J and Strong Fournier Taseher

eau and Patterson JJ
29
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.1891 immediately paid the bank the amount due by and took an

LA assignment of the shares and of P.s debt The shares being worth

CANADIEN- more than the amount due to the bank the curator to the insolv

NE-FRAN- ent estate of brought an action claiming the shares as forming

C0NSTRUC
part of the insolvents estate and with the action tendered the

TION DE amount due by to the bank The society claimed the shares

MoNTREAL were pledged to them for the whole amount of indebtedness

to theni under the by-lawsDAVELDY
Held reversing the judgment of the Court of Queens Bench for Lower

Canada appeal side and restoring the judgment of the Superior

Court that the shares in question must be held as having always

been charged under the by-laws with the amount of P.s in

debtedness to the society and that his creditors had only the same

rights in respect of these shares as himself had when he made

the abandonment of his property viz to get the shares upon

payment of Ps indebtedness to the society Fournier and

Taschereau JJ dissenting

APPEAL from judgment of the Court of Queens

Bench for Lower Canada appeal side reversing

judgment of the Superior Court

The respondents plaintiffs in their capacity of joint

curators to the insolvent estate of Charles TrefflØ Picard

by their action prayed to have twenty shares of the ap

pellants defendants stock valued at $200 per share

declared their property and for an order to the

appellant society to so enter these shares upon its

books or in default of so doing to be condemned to pay

to the respondents plaintiffs $4000 and at the same

time deposited $1664.43 as due by Ficard to the

Banque Yule Marie and for which sum Picard had

transferred these shares as collateral security The

appellants defendants by their pleas declared their

willingness to so register the stock but only on pay
ment to them of the said sum of $1664.43 paid by

them to the Banque Yule Marie and of further sum

of $3744 with interest from the 25th of February 1885

The facts which gave rise to the litigation are the

following The appellants are building society

M.L.R 417
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organized under ch 69 of the Consolidated Statutes of 1891

Lower Canada and Picard the insolvent was share- LA SocIT

holder in the society and held as such thirty shares of

$200 each As cllateral security for loans made to AISE DE
CONSTRUC

him by the Yule .4arie Bank and aggregating $1550 TION DE

Picard in 1882 transferred to the bank twenty of these MONTR1AL

shares Picard aL the time he made this transfer to DAVELUY

the bank was accountant and director of the society

and he also owed the society in the neighbourhood of

$1000 and by tE.e 24th of February 1885 renewals

and new loans had brought the amount to $3744

represented by demand note which specially coven

anted that his stock was transferred to and held by

the society as collateral security to be by it in case

of his default taken in payment and sold without

any misc en derneure being necessary The transfers

were made in fraud of appellants to the Yule

Marie Bank and were entered in the transfer book

signed by the transferrer and transferee and coun

tersigned by the secretary-treasurer but of the fact

that these transfers existed the society only became

aware in February 1886 and it then immediately paid

off the claim of the Bank Ville Marie and took sub

rogation dated the 11th March 887 of all its rights

In November 1885 Picard became insolvent and the

respondents who had been appointed joint curators to

his insolvent estate on the 27th of May 1887 were au
thorized by the couTt to take an action in their name

for the benefit of Picards creditors against the appel

lant society for the recovery of these twenty shares

and it is the money paid by the society to the Ville

Marie Bank which the respondents tendered with their

demand for the delivery of the shares

The following by-laws of the society were filed at

the trial of the ac
29%
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1891 Art X.No shareholder shall be entitled to demand

LA from the Society the reimbursement of the amounts

paid on his shares the only way for him to dispose of

AISE DE his shares shall be by selling or transferring the same
CONSTRUe-

TION DE Art XI.To this effect the Society shall keep
MONTREAL transfer book and all transfers to be valid shall be

DAVELDY signed by the transferor and the transferee and coun

ter signed by the Secretary-Treasurer

No transfer shall be made by the transferor until he

has met all his obligations to the Society and the So

ciety shall not be obliged to acknowledge such trans

fer unless it be made in the form and on the conditions

prescribed in the present article

Art XII.The shares and moneys generally of any

members in arrears towards the Society for any reascn

whatsoever are specially and by privilege affected to

the payment of the Societys claims against him

In the Supreme Court motion to quash the appeal

on the ground of acquiescence by appellant in the

judgment appealed from was made by respondent and

judgment was reserved and the case heard on the merits

Laflamme Q.C and Charpentier with him for appel

lants contended that the transfer to the bank was

made in fraud of the societys rights and that no privi

lege could be removed or cancelled by fraud and

Picards creditors could not invoke the fraud of their

debtor to deprive the society of their lien and privi

lege on these shares and referred to art 1972

P.Q
Beique Q.C for respondent contended that the pro

perty and assets of the debtor being the common

pledge of his creditors art 1981 and the pro
ceeds thereof having to be distributed by contribution

or dividend appellants could not be permitted to ap
propriate to themselves the shares in question unles

they justify of the right of pledge which they have
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alleged and they had not clone soand referred to art 1891

1970 0.0 and coij.tended also that the transfers to the LA SocIT

bank were regular and binding on the society and

were known to the directors of the company and AISE DE
CONSTRUC

they could not after Picard assignment dispute their
TION DE

regularity
MoNTREAL

DAVELDY

Sir IRITCHIE 0.J..After reading the above

statement of the case proceeded as follows The

fraud in the transfer of the shares in question in

this case seems be established beyond all ques
tion and do not understand it to be disputed

think the appell ints cannot by fraud be deprived of

their unquestionable right and privilege in these shares

secured to them br law and as the curators stand in

the place of Picard neither they nor the creditors of

Picard whom they represent can in my opinion in

voke the fraud Picard their debtor to deprive the

appellant of the lien and privilege on these shares

which the law ha so conferred on them When the

defendants by paying the claim of the bank were re

instated in the pDsition of which Picards fraud had

deprived them they were simply placed in the same

position in which they wottid have been if no fraud

had been perpetrated To allow Picards creditors to

avail themselves of Picards fraud to obtain the pos
session and the beaefit of the stock which but for such

fraud would have stood on the books of the society

subject to the advances made to Picard they can only

do this by claiming through Picards fraud and so

making themselvei3 participators in that fraud which

seems to me cont to every principle of law and

justice think the appeal should be allowed and

the judgment of Mr Justice Davidson should be

restored
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1892 STRONG J.The appellants are non-permanent

LA SocIT building society incorporated under the provisions of

chap 69 of the Consolidated Statutes of Lower Canada

çAISE DE By section subsection of this act societies organized

under it are empowered to make rules and regulations

MONTREAL
for the governance and guidance of the same but such

DAVELUY rules are not to be repugnant to the express provisions

st of the act or to the laws in force in Lower Canada

By the Provinia.l Statute and 43 Vic chap 32

sec building societies are authorized to lend money

on the security of their own shares

The society made by-laws and regulations of which

articles 11 and 12 have an application to the present

case

Art XI enacts that no transfer of shares shall be

made by the transferrer until he has met all his obliga

tions to the society and the society shall not be obliged

to acknowledge such transfer unless it be made in the

form and on the conditions prescribed in the present

article Art XII provides that the shares and moneys

generally of any members in arrears towards the

society for any reason whatsoever are specially and

by privilege afficted to the payment of the societys

claims against him

There can be no doubt in my opinion that these by
laws are not in any way repugnant to the general law

of Lower Canada as it existed when the Consolidated

Statutes were passed nor to the law as it now exists as

embodied in the Code

The law of course was and is that property such as

these building society shares were is to be considered

movable property by determination of law And it

is also the law that such property cannot be so hypothe

cated as to constitute security available against the

hypothecating debtors creditors And also that as

expressed in art 1970 of the Code it is essential to the



VOL XX SUPREME COURT OF CANADA 455

validity of pledge that the pledged property shall re- 1892

main in the possession of the creditor or of third per- LA SocIT

son agreed upoa between the parties Had the by-laws

in qnestion attempted to authorize the creation of AISE DE
CONSTRUe-

security in any way repugnant to these provisions of
TION DE

the law they would undoubtedly have been absolutely
MONTREAL

null They have not however attempted to do so DAVELtJY

The shares in the building society are shares in the

capital stock cf the society and this capital stock

necessarily reniains in the possession of the society

and the right bo deal with the shares in it is by

provision quite usual and certainly intra vires made

subject to the control of the society acting of course

through its boad of directors

Therefore when the by-laws provided that the society

should have privilege on members shares for what

ever he might cwe to the society and that no transfer

should be made until the transferrer had met all his

obligations to the society they provided for security

which was legal and within the competence of the

society to create The shares as shares in the capital

stock of the society were in sense in the possession

of the society and no transfer of them could be made

so long as any bt was due by the holder to the society

without the assent of the latter Then the transfers

to the Bank VilI.e Marie being in the very teeth of the

by-laws and made fraudulently and entered in the

transfer book only by the fraudulent complicity of the

secretary-treasuer they were absolutely null and void

as regards the society The delivery of the share-books

to the bank msde no difference These books were

not the shares tiey were merely evidence of the shares

and the delivery of them by an original shareholder

to creditor without the registration of proper trans

fer in the books was wholly inoperative and could not

affect the priviege of the society either for past or
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1892 future debts Until proper legal transfer was regis

LA Socir tered it was the right of the society to treat the original

holder as absolute owner of the unincumbered prop

QAIE DE erty in the shares
OONSTRtJO

TION DE
The consequence must be that apart from any special

1\IONTR1AL agreement to that effect and by the mere force of the

DAVELtJY by-laws the moneys lent and advanced to Picard be

st came privileged debts charged on the shares so soon as

such moneys were advanced to him just as much so

as if the statute had itself embodied the terms of the

by-law
For these reasons am of opinion that the judgment

of Mr Justice Davidson was correct and ought to be

restored the appeal being allowed with costs

FotJRNIER J.Lappelante est lncorporØe comme

sociØtØ de construction en vertu du ch 69 des statuts

consolidØs du Bas-Canada Son capital est divisØ par

action de $200 chacune en sØrie de livrets de dix

actions chacune portant des numØros consØcutifs

Le nommØ Picard Øtait actionnaire dans cette

sociØtØ et possØdait trois livrets de dix actions chacune

numØrotØs 22 59 et 274

Le 17 mai 1882 Picard fit dans les livres de la sociØtØ

les deux transpotts suivants

No 665Montraal 17 inai 1882

Pour valeur reçue je trasporte tTbalde Garand Scuiercaissier en

fidØicornmis ce acceptant vingt actions par
moi souscrites dans la

dite sociØtØ portant les numSros 59 cinquaute-neuf et 274 deux cent

soixante et quatorze

PICARD cØdant

GARAND caissier enfid

Cessionnaire

LAPALME secrØtaire-trØsorier

No 705MontrØal 22 DØcembre 1882

Je Picard soussignØ pour valeur reçue transporte Ubalde

Garand caissier rØsidant MontrØal en ftdSicommis ce present et
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acceptant dix actions hue je possŁde dans le fonds capital de la SociØtØ 1892

Canadienne-Française de Constraction de MontrØal connues sous le

LA Socir
Iivret numro 22 CANADIaN

PICARD cØdant NE-FRAN

GARAND caissier en fid
AISE DE

CONSTRUC
Cessionnaire TION DE

Montant payØ MONTREAL

$587.50 LAPALME secrØtaire-trØsorier
DAVELUY

Ces deux tranports furent signØs leur date res
Fourmer

pective par le secrØtaire-trØsorier de la sociØtØ

TJbalde G-aranI agissaiit ces transports comme

caissier de la banque Yule-Marie Les transports furent

ifaits comme sürei coflatØrale pour des avances faites

par la banque Picard et en conformitØ des rŁgle

rnents de la sociØØ Les rŁglements ce sujet sont

comme suit

Art Aucun actinnaire ne pourra exiger de Ia sociØtØ Ia remise

du montant payØ sur ces actions Ia seule mÆniŁre de disposer de ces

actions sera de les venc.re et transporter

Art XI cette fin la sociØtØ tiendra un livre de transfert et tout

transport pour Œtre va.able devra Otre signØ par le cØdant et le cession

naire et contresignØ par le secrØtaire-trØsorier

Aucun transport ne ourra Stre fait avant que le cØdant ait satisfait

is toutes ses obligations envers Ia sociØtØ et la sociØtØ ne sera tenue de

Teconnaitre tel transpot que lorsquil aura Øtis fait dans la forme et

aux conditions prescritu par le present article

Art XII Les actions et deniers gØnØralernent daucun membre

arrØragØenvers la sociØ
pour quelque cause que ce soit sont spØci

alement et par privilege affectØs au paiernent des reclamations de la

.sociØtØ contre lui

lepoque de CS transports les actions en question

iiØtaient quen pirtie payØes mais la balance le fut

plus tard en 1882 1883

Picard Øtant aprŁs cela devenu insolvable produisit

an bureau du protonotaire de la cour SupØrieure

MontrØal une cession de ses biens pour le bØnØfice de

ses crØanciers conformØment aux articles 763 et suivants

du code de procØdurØ et les intimØs furent nommØs

curateurs ses bieas
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1892 Lappelante le 11 mars 1887 dans la vue de donner

LA SOCIETE effet un transport quelle avait de Picard comme

süretØ collatØrale des avances quelle lui avait faites

AISE DE paya la banque Ville-Marie le montant que mi devait

CONSTRUC-

TION DE
Picard et prit de la dite banque un transport avec

MONTREAL
subrogation des billets dŁ Picard ainsi quun transport

DAVELtJY des actions livrets 22 et 274 quelle dØtenait comme

Fournier
appartenant Picard

Le mai suivant les intimØs offrirent lappelante

les montants quelle avait payØs la banque Ville

Marie avec lintØrŒtØchu et demandŁrent que les billets

et les livrets de Picard leur fussent dØlivrØs par lap

pelante qui sy refusa

De la prØsente action contre lappelante alleguant

les faits ci-dessus et demandant ce que loffre et la

consignation des deniers fussent dØclarØs valables et

eux-mŒmesdØclarØs les propriØtaires des parts en ques

tion et ordre donnØ leffet dinscrire les intimØs dans

les livres de la sociØtØ comme propriØtaires des dites

parts et de leur livrer les billets et livrets en question et

dØfaut .de le faire la dite appelante condamnØe payer

aux intimØs la somme de $4000 valeur des dites

actions

Lappelante plaidØ que le transport des dites ac

tions ØtØ fait hors de la connaissance du bureau de

direction de la dite sociØtØ qui nen ØtØ informØ que

le 15 juin 1886

Qua lØpoque des transferts du 17 mai et 22 dØcem

bre 1882 Picard devait la dite sociØtŒ la somme de

$956 pour avances faites sur la garantie des livrets

et 274

Quen vertu des reglements de la dite sociØtØ les

membres nont pas le droit de transporter leurs parts

moms davoir acquittØ toutes leurs obligations envers

Ia sociØtØ et que leurs parts sont affectØes an paiement

de ce quils doivent et quen consequence les dits trans

ports sont nuls
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Que ces transports out ØtØ faits en fraude de la 1892

sociØtØ appelante LA

Que le 25 fŒvier 1885 Picard Øtant endettØ envers

lappelante en somme de $3744 pour argent prŒtŒ çAIsE DE

donna son billet pour ce montant et transporta en

mØrne temps se actions la dite appelante de la ma- MoNTRAL

niŁre suivante DAVELUY

No 395 Fournier

demande de cete date pour valeur reçue je prornets payer

lordre de la dite So ciØtØ son Bureau MontrØal trois mule sept

cent quarante-quatre dollars et je lui transporte en garantie les

actions que je possŁde dans son fonds capital Øtant les livrets Nos

22 274 427 et je lautorise dans le cas de dØfaut de paiement de

la dite somme son Øe.hØance de garder les dites actions en paiement

sans quil soit besoir daucune misc en demeure et den faire le trans

port toute autre personne aux termes et conditions qui lui con

viendront avec intØrt de six par cent jusquaa paiement

SignØ
TØmoins

PICLRD

3744.OO Accep pour et au nom de Ia SociØtØ

SignØ JH EDMOND Prest

Que ce billet ait en renouvellement de billets ante

rieurs pour argent prØtsur la garantie des dites parts

Que Picard est encore endettØ en la somme de $3744

envers lappelante qui droit de retØnir les dites parts

jusqu ce quelJ ait ØtØ payee de ce montant ainsi que

du montant offert par laction des intimØs

Les intimØs Dnt rØpondu que lappelante avait

perdu tous les troits quelle aurait pu avoir sur les

dites parts en aissant faire le transport là banque

Ville-Marie et que le billet mentionnØ dans son

plaidoyer ne pouvait Œtre considØrØ comme un trans

port des dites arts vu que le transport resultant de

ce billet nØtait pas conforme aux reglements de là

sociØtØ et parce quau temps de ce billet la banque

Ville-Marie Øtait en possession des dites parts
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1892 Les intimØs ont fait la preuve de toutes leurs al1Øga

LA SocITE tions Les actions en question Øtaient entrØes dans les

livres de la sociØtØ au nom de IPicard comme Øtant en

cAISE DE sa possession et Øtant restØes jusquau mai et 22

-CONSTRUC

TION DE decembre 1882 dates de leurs transports par Picard

MONTREAL Ia dite banque lTille-Marie Ces transports leurs

DAVELDY dates respectives furent entrØs dans les livresde Ia

oir sociØtØ comme appartenant la banque lTille-Marie

us Øtaient signØs par Picard comme cØdant et par

Tibalde G-arand agissant et acceptant pour la banque

et rØguliŁrement contresignØs par le secrØtaire-trØsorier

de lappelante

Lorsque Picard fait le transport de ses actions la

banque Ville-Marie ii devait alors prŁs de $1000 la

sociØtØ appelante et au 25 mai 1885 des renouvellements

et de nouveaux prAts avaient porte sa dette la somme de

$3744 Cette somme Øtait reprØsentØe par son billet

demande avec declaration comme dans les rŁglements

antØrieurs que son stock Øtait transportØ la sociØtØ et

dØtenu par elle comme süretØ collatØrale de ce quil

lui devait

Ii est en preuve quà cette Øpoque le bureau de direc

teurs de la dite sociØtØ Øtait encore dans lignorance du

fait que Picard aait transportØ ses actions Ia banque

Ville-Marie depuis 1882Picard Øtait un des directeurs

de la sociØtØ et son teneur de livres Ses rapports

intimes avec le secrØtaire-trØsorier lui avait fait

acquØrir sur celui-ci une influence dont 11 profitØ

pour linduire tromper Ia sociØtØ et manquer

son devoir en entrant et contresignant dans les livres

de la sociØtØ le transport de ses actions la banque

ViIle-Marie sans la connaissance du bureau de direc

tion et pendant que Picard Ctait endettØ envers la

.sociØtØ Picard promettait au secrØtaire-trØsorier de

rembourser promptement la banque et de dØgager ses

actions pour remettre la sociØtØ dans la mŒmeposition
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Ce sont ces transports dont les intimØs veuent prendre 1892

avantage au dØide la sociØtØ qui perdu ses LA SOCIT
droits sur les actions de Picard

NE-li RAN-
Sans doute Picard et le secrØtaire-trØsorier ont cAIsE DE

CONSTRUCcommis en se concertant pour executer ces trans-
TION DE

ports linsu 1u bureau de direction et pendant MONTREAL

que Picard Øtai.t endettØ une fraude lØgard de DAVELUY

la sociØtØ Mais comme ii ny absolument aucune
Fournier

preuve que banque Vile-Marie ait connu cette

fraude ou ait participØ en aucune maniŁre la trans

action est inattaquable et lappelante la reconnu dans

une reclamation quelle faite dans la masse en fail

lite de Picard et en remboursant la banque Yule

Marie les deniers quelle avait avancØs Picard sur

le transport de cs actions

Malheureuseir.ent pour appelante Picard Øtant

devenu insolvable fit le 14 novembre 1885 pour le

bØnØfice de ses cØanciers cession de ses biens qui sont

devenus par 1efit de lart 1987 C.C le gage commun
de tous ses crØaniers et le produit en doit Œtre distri

buØ par contrihution

Lappelante flE peut sapproprier les parts en ques
tion qui par la faillite de Picard sont devenues la pro

priØtØ de ses crØanciers moms quelle ne puisse

Øtablir quelle lØgalement un droit de gage sur ces

mŒmes parts

Le privilege que donne le droit de gage ne subsis

taut quautant art 1970 C.C que le gage reste en la

possession du crancier tie peut pas exister dans le

cas actuel en favour de lappelante qui na jamais en
la possession des dites actions depuis la date des

transports faits par Picard la banque Yule-Marie en

1882 Ce nest qitaprŁs avoir remboursØ cette derniŁre

en 1886 que lappelante en obtenu lapossession mais

aprŁs que linsolvabilitØ do Picard en eut fait passer la

propriØtØ ses cranciers Ni la banque Vile-Marie
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1892 Picard par son transport nont Pu faire acquØrir

LA SOCITElappelante un privilege sur ces parts que la faillite

CANADIEN- rendait la propriØtŒdu crØancier.
NE-FRAN

AISE DE Lappel doit Œtre renvoyØ
CONSTRUC

TION DE
MONTREAL TASCHEREAU J.Cette cause nous est dabord prØ

DAVELDY .sentØe par une motion des intimØs pour rejeter lappel

Taschereau parce que lappelante aurait acquiesce au jugement en

lexØcutant pour partie Cette motion doit Œtre rejetØe

LexØcution par la remise des livrets füt-elle suffisante

ØtØ faite par le procureur de lappelante Or ii nØtait

pas dans les limites de son mandat comme procureur

ad lilem lorsquil agi dans cette circonstance Et de

plus son mandat avait pris fin par le jugement final

.dans la cause

Maintenant tant quau mØrite En 1881 un nommØ

IP.icard Øtant propriØtaire de vingt actions nomina

tives acquittØes depuis dans le fonds social de la

SociØtØ de Construction prØsente appelante emprunta

.de Ia sociØtØ elle-mŒme une somme de $744 sur la

garantie de ces actions quil lui transporta par un

Øcrit sous seing privØ Mais ii garda ses livrets et

.aucun transfert rØguliernen fut fait dans les livres de

Ia sociØtØ tenus pour lenregistrement de tels transferts

fl mŒrne peut-Œtre continue toucher les dividendes

Du moms je nen vois aucune preuve au contraire

En 1882 Picard transpora les mŒmes actions la

Ville-Marie comme siiretØ collatØrale davances

que lui fit la banque Ii remit ses livrets la banque

et ce transfert fut dæment enregistrØ au livre des trans

ferts de la sociØtØ

Les directeurs nayant pas eu connaissance de ce

transfert quoiquil fut reguliŁrement fait la sociØtØ

continua faire des avances Picard qui par un

rŁglement final le 25 fØvrier 1885 reconnut lui

devoir $3744OO et comme süretØ collatØrale lui
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transporta de nouveau ses vingt actions mais 1892

encore seulement ar un Øcrit sous seing privØ LA SocIT

et sans transfert rØgulier sur les livres de Ia sociØtØ

Ii Øtait depuis longtemps un des directeurs de la corn- AISE DE
CONSTRUe

pagnie et continua etre Le 14 novembre 1885 TION DR

Picard fut dØc1ar en faillite En 1887 la sociØtØ rem- MONTREAL

boursa la banque VilleMarie le montant que lui DAVELUY

devait Picard sur quoi la haique remit la dite sociØtŒ Taeau
les vingt parts en question par acte authentique et par

un transfert rØgulier sur les livres de la sociØtØ Los

intimØs prØtendent que ces vingt parts sont devenues

le gage commun des creanciers de Picard Lappelante

soutient quelle an privilege sur icelles parce quelle

en est en possession comme crØanciŁre gagiste

La cour SupØriure donnØ gain de cause la sociØtØ

appelante mais la cour dAppel ØtØ favorable aux

intimØs La soeiØtØ nous demande de declarer avec la

cour SupØrieure quelle est crØanciŁre privilØgiØe Je

suis davis quelle ne peut rØussir

Elle na jarnais cu la possession de ces parts avant la

faillite de Picard Ces transports sous seing privØ

valables entre Picard et die nont aucune valeur vis-à

vis des tiers Et no la-t-elle pas elle-mCme reconnu en

payant Ia banque Ville-Marie Elle non seulement

laissØ Picard ses livrets mais na mŒmepas exigØ do

iui le transfert rØgalier sur ses livres exigØ par Ia ioi et

ses propres rŁglemonts surtout dans iintØrŒtdes tiers

Quand Ficard falli ces parts Øtaient en la possession

de Ia banque comne son gage et la banque une fois

payee elies sont ddvenues le gage commun des crØan

ciers de Picard La rØtrocession quen depuis laite

en 1887 la banque la sociCtØ ne peut prØjudicier aux

crØanciers Pas plus quune mise en possession par

Picard lui-mŒmeen 1887 naurait Pu donner un

privilege Ia sodØtØ vis-à-vis des tiers intØressØs

Qest comme si Picard avait en 1881 promis donner ses
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1892 parts en gage mais ne lavait fait et nen avait mis la

LA SOCIETE socitØ en possession rØelle quen 1887 aprŁs sa faillite

CAN DIEN Toute la question se resume celle-ci La sociØtØ

AISE DR avait-elle ces parts en gage vis-à-vis des tiers toujours
JONSTRUC-

TION DR en 1885 Non bien certainement Elle no les jamais

MONTREAL eues ni en 1881 Ui en 1885 vis-à-vis des tiers parce

DAVELUY que le trarisfert rØgulier s.ur ses livres nØcessaire vis

Taschereau
avis eux pour Ia mettre en possession na jamais ØtØ

fait avant la faillite La cause serait la mŒmeen

Øcartant la transaction avec la banque et supposant

que Picard eit failli en 1882 La sociØtØ aurait-elle Pu

alors rØclamer un privilege sur ces parts lencontre

des crØanciers dePicard Non parce quellenen avait

pas la possession la detention nØcessaire pour constituer

le gage vis-à-vis des tiers Chaque actionnaire de la

sociØtØ est propriØtaire et en possession de ses actions

Elles peuvent Atre saisies et vendues en justice et ii pout

son gre los vendre mettre en gage et ceder quel

quo titre quo ce soit Pardessus Droit Commercial

Et je le rØpŁte la sociØtØ Pa admis elle-mŒmeen payant

la banque quoique quand Picard lui avait transfØrØ

ses parts la sociØtØ eüt un Øcrit sons seing privØ los

mi transportant elle-mŁme Est-ce quo si an lieu

de transporter ces parts seulement comme süretØ col

latØrale Picard los eitt vendues purement et simple-

ment qui quo ce soit et quun transfert rØgulier sur

los livres de la sociØtØ eüt ØtØ fait lacquØreur de

bonne foi la sociØtØ pourrait contester le titre do cet ac

quØreur on rØclamer contre mi le privilege do gagiste

Non la vente serait parfaitement valable comme le

trasport la banque lØtait Et pourquoi parce que

Picard malgrØ lØcrit sous seing privØ entre lui et la

banque est vis-à-vis des tiers restØ en possession et

maître absolu do ces parts La societe nen jamais

eu la possession avant sa banqueroute consØquemment

No 973 992 993
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cue ne les pas cues en gage Et aprŁs la banqueroute 1892

elle na Pu acqtiØrir un privilege au prØjudice des LA Socrr
autres crØanciers CA EN

Le statut lui dcnne un privilege mais vis-à-vis des AISE DE
CONSTRue-

tiers ii lui fallaii pour exercice de ce privilege se TION DE

faire mettre lØgalement en possession de son gage Ce MONTREAL

statut doit sinterprØter conjointement avec le droit DAVELUY

commun Daille Lirs cest comme crØanciŁre gagiste Taschereau

que la sociØtØ rØclime ici

La proposition tue les crØanciers de Picard Øtant ses

ayants-cause ne peuvent avoir plus de droits que lui

et que cqnsØquenment comme Picard naurait pu
contester la sociØtØ son droit de crØanciŁre gagiste

eux non plus ne peuvent le faire est basØe sur une

erreur Øvidente Elle pŒche par ses prØmisses Les

crØanciers sous ce circonstances nagissent pas comme
ayants-cause de leir dØbiteur mais comme tiers La

juTisprudence et Ia doctrine sont unanirnes sur la

question Dans quatre causes rapportØes dans Sirey

cour de Cassati on dØcidØ que
Les crØanciers dun ailli ou leurs syndics bien quils soient les

ayants-cause du failli omme substituØs ses droits nen sont pas
ntoins des tiers comme reprØsentant Ia masse de la faillite en taut

quelle des droits dØfendre contre les actes du failli et notamment

conserver dans son aet.f les valeurs quil en aurait fait sortir

Dans une autre cause re Glauzel la mŒmecour

dØcida que les crØanciers sont recevables demander
la nullitØ dun nanl consenti par leur dØbiteur

sans lobservation des forrualitØs lØgales Dans re

VØdic et re Laner la mŒmejurisprudence est

suivie

Cette derniere dØision surtout est particuliŁrement

applicable la prØsente cause

Les crØanciers dit Ia cour doivent Œtre considØrØs non comme les

ayants-cause du failli nais comme des tiers visà-vis de ceux dentre

47 161 et seq 59.1.209

48.1.609 77.1.369

30
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1892 eux qui rØclament un droit privilØgiØ Des lors le syndic reprØsen

tant la masse des crØanciers qualitØ pour contester le nantissementLA Socir
CANADIEN- rØclame par lun deux pour dØfaut des conditions requises pour
NE-FRAN- lexercice de ce privilege

AISE DE
CONSTRUC- Et lannotateur ajoute

MONTR1AL Le failli consent un gage avant la faillite mais le crØancier nest mis

en possession quaprŁs la faillite Ce gage est-il nul vis4-vis des
DAVELUY

crØanciers Oui Le gage est un contrat reel et tant quele dØbiteur

Taschereau conserve Ia chose en sa possession ii peut avoir stipulatioi de

gage ii ny pas de gage reel Cest Ia mise en possession qui donne

naissance an droit du crØancier Le crØancier qui na pour lui quune

simple convention sans possession nest pas saisi et sil nest pas saisi

au moment de la faillite ii ne peut Œtre saisi ex post facto Aucun

droit ne peut prendre naissance contre la masse aprØs la fail.lite dØclarØe

Tant quaux auteurs us sont unanimes adopter

cette solution Je rØfŁre plus particuliŁrement It Duran

ton 16 Duvergier Vente Troplong Vente

Laurent 16 Laurent 19 Demolombe des

Oontrats Troplong Nantissement Pardessus

Dr comm Cet auteur bc cit dit

La masse peut encore mŒme sans denier ni Ia rØalitØ ni la qualitØ de

la dette en contester Ia qualitØ privilØgiØe Cette masse est composØe

de crØanciers divers qui sont tous des tiers lØgard du crØancier prØ

tendu nanti et du faihi qui consenti le nantissement Ce nest point

le cas de dire que Ia masse iia pas plus de droit que le failli

Les intimØsje remarque ont ici ØtØ düment nommØs

curateurs Ia faillite de Picard sons les arts 763a et seq
du Code de procedure et out ØtØ autorisØs par la cour

instituer la prØsente action Leur locus standi est

dailleurs reconnu par les plaidoyers

PATTERSON J.O Picard being insolvent made

an abandonment of his property for the benefit of his

creditors on the 14th of November 1885 under the

No 502 No 330

No 215 Nos 552 et seq

No 911 No 276

No 12 Nos 488 489 et 1203
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provisions of the Code of Civil Procedure articles 1892

763 LASOCIT

The respondents plaintiffs in the action are the

curators appointed under art 768 çAISE DE
CONSTRUC

Picard was ehareholder and director of the build-
TION DE

ing society defendants in the action and the present
MONTREAL

appellants DAVELU

In 1882 Picard transferred to the Banque Ville Marie
Patterson

twenty shares of the stock of the society to secure loans

from the hank amounting to $1550

He owed mony to the society at that time amount

ing to about $1000

by-law of the society required that shareholder

should have satisfied all his obligations to the society

before he should be at liberty to transfer his shares

The transfer to the bank was in violation of this by
law but it was riade in due form Picard inducing the

secretary-treasurr to countersign it

Picard incurrel further debts to the society bring

ing up the amount he owed at the end of February

1885 to $3744 That amount was covered by his

promissqry note dated the 25th of February 1885 pay
able on demand and purporting to transfer to the

society in security his shares in the capital stock with

power in case of default in payment of the note to re

tain the shares or to transfer them to any person on

terms and conditions agreed on with such peron
There had been similarnotes given on the occasion

of the several advances of money which together

made up the sum of $3744 This note was in fact

renewal of all the others The terms of these notes

may possibly have given or have been intended to

give to the society power to deal with the shares in

case of default more extensive than the society would

have had under its by-laws but it is important to bear

in mind that the shares existing only under the by
3o
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1892 laws they had always by virtue of the by-laws been

Socifrr charged as between Picard and the society with

Picards obligations to the society

QAISE DE It was not until some time after Picards abandon
CoNsTRuc-

TION DE ment or assignment for the benefit of his creditors was
MONTREAL made that the directors of the society other than Picard

DAVELDY himself knew of the transfer of the stock to the bank

PattersonJ
The transfer being in due form and the bank hav

ing no knowledge of Picards debt tq the society or of

his fraud upon the society in transferring the shares

without first satisfying his obligations to the society

it was of course entitled to hold the security There

fore on the 11th of March 1887 the society paid to

the bank the $1550 with interest and took formal

assignment of the shares and of Picards debt

The claim of the society now is to hold the shares as

security for that debtwhich claim is conceded by the

respondents and also to hold them for Picards other

debt of $3744 This latter claim is disputed by the

respondents and is the subject of the present appeal

It was sustained in the Superior Court by Mr Jus

tice Davidson but his judgment was reversed on ap
peal to the Court of Queens Bench Mr Justice BossØ

dissenting

The judgment of the Court of Appeal is put on the

ground that the twenty shares were

Transferred to the bank by transfers duly registered in the transfer

hook of the said society whereby the possession of the said shares

passed from the said Picard to the said Bank Ville Marie with the

sanction of the said society manifested by the act and signature of

their secretary-treasurer keeper of said transfer book whereby the

possession of said shares passed to the said Bank Vile Marie subject

to be restored to said Picard on payment of said advances and could

not for want of possession constitute pledge in favour of said

society by reason of any provision in their by-laws otherwise for

any debt theretofore or thereafter created by said Picard towards the

said society
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Considering that the Tight to recover the said shares from the said 1892

bank on payment of its advances thereon was vested in said Picard
LA Socir

and passed to Ins creditors upon his insolvency CANADIEN

Considering that lc ng before the eleventh of March eighteen hundred NE-FRAN-

and eighty-seven the said Picard had become insolvent having on the AISE DE
CONSTRUC

fourteenth day of November one thousand eight hundred and eighty- TION DE

five as such insolvent made an assignment of his estate and effects for MONTREAL

the benefit of his creditors and after such an insolvency it was not
DAVELUY

competent for the sa .d society to acquire any privilege or pledge over

the said shares to the prejudice of the creditors of the said Picard by Patterson

paying the claim of the said Bank Ville Marie for the advances made

by it to the said Picad on the security of the said shares and getting

subrogated in the rights of the said bank by transfer from the said

bank to the said society made on the said eleventh March one thou

sand eight hRndred and eighty-seven other than to reimbursed the

amount thus paid to wit the stun of fifteen hundred and fifty dollars

and interest thereon

No account seams to be taken of the circumstance

that the transfer of the shares to the bank was as be

tween Picard ani the society fraud upon the society

but the effect of transfer taken by the society from

the bank whethr or not it is in other respects cor

rectly apprehended is treated as if the society was

previously stranger to the shares and had no title

to them but that acquired from the bank The bank

was innocent of the fraud but if it had been other

wise if there had been collusive scheme to defeat the

lien which the society had upon the shares by virtue

of the by-laws tie fraudulent transaction could have

been set aside and the bank postponed to the society

The possession oi the shares would if necessary have

been decreed to tEie society say if necessary because

do not understnd that the possession was ever out

of the society The statement in the judgment is that

the bank acquired possession by means of the transfer

in the books of Ihe society No doubt that was suffi

cient possession Dut it was possession of the character

mentioned in the last words of articile 19lO of the Civil

Code the thing pledged being in the hands of the
per-
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1892 son appointed by the parties to hold it viz the society

LApE and not in the hands of the creditor or the bank As
CANADIEN- said by Laurent
NE-FRAN

AISE DE La sociØtØ Øtant dØpositaire cia registe formant le titre du dØbiteur
CONSTRUe-

TION DE
cue Øtait devenue du consentement des deux partiee dØtentrice dc ce

MONTREAL titre pour les crØanciers gagistes

DAVELUT The bank being an innocent holder of the shares

PatonJ the society could recover them only by assuming

Picards debt and paying off the bank in that way
it in effct annulled the transfer to the bank The

effect as far as Picard was concerned was the same as

if the transfer had been annulled by the decree of

court or as if it had never been made but the $1550

had been advanced by the society itself In the deed

of transfer and subrogation from the bank it is as

matter of precaution declared that the transfer is made

without novation of or derogation from the rights of

the society in respect of the shares by virtue of Picards

note of the 25th of February 1885

Those are the rights which the society is now assert

ing not rights accjuired after Picards insolvency

see no reason to doubt the power of the society to

make the by-laws under which the shares of every

member are charged with the payment of the claims of

the society against him and no share is transferable

until the shareholder has satisfied all his obligations

to the society Those by-laws are part of the contract

between the society and the shareholder The shares

were never held except under those terms and the

respondents have only the same rights in respect of

them asPicard himselfhad when he made the assign

ment

For these reasons and those more fully expressed by

Mr Justice Davidson in the Superior Court and with

out discussing whether as between the debtor and his

.i 28 vol No 483
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creditorin this case between Picard and the society 1892

the transfer of possession is essential or whether it LA SOCIT
CANADIEN

is not required cinly as respects third parties and as
NEPRAN.

notice to them oI the existence of the pledge am of AISE DE
CONSTRUe-

opinion that we should allow the appeal and restore TION DE

the judgment of the Superior Court MONTREAL

V.

Appeal allowed with costs
DAVELUY

Patterson
Solicitor for appellants 111 Oharpentier

Solicitors for respondents BeIque Lafontaine

Turgeon


