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THE PROVINCE OF ONTARIO 1897

AND THE PROVINCE OF QUE- APPELLANTS No3BEC
1898

AND
June 14

THE DOMINION OF CANADA RESPONDENT

IN RE COMMON SCHOOL FUND AND LANDS

ON APPEAL FROM AN AWARD IN AN ARBITRATION

RESPECTING PROVINCIAL ACCOUNTS

Constitutional lawB Act 142Award of 1870 validity of
Upper Canada Improvement fundSchool fundB Act

109Trust created byEffect of Confederation on trust

The arbitrators appointed in 1870 under 142 of the Act

were authorized to divide and adjust the accounts in

dispute between the Dominion of Canada and the Provinces of

Ontario and Quebec respecting the former Province of Canada

In dealing with the Common School Fund established under

12 20 Can they directed the principal of the fund to be

retained by the Dominion and the income therefrom paid to the

pro vinces

Held that even if there was no ultimate division and adjustment

such as the statute required yet the ascertainment of the amount

was necessary preliminary to such division and adjustment

and therefore intra vires of the arbitrators

Held further that there was division of the beneficial interest in the

fund and fair adjustment of the rights of the provinces in it

which was proper exercise of the authority of the arbitrators

under the statute

By 12 200 Can one million acres of the public lands of

the Province of Canada were to be set apart to be sold and the

proceeds applied to the creation of the Common School Fund
provided for in sec The lands so set apart were all in the

present Province of Ontario

field that the trust in these lands created by the Act for the Common
Schools of Canada did not cease to exist at Confederation so that

PRESENT Sir Henry Strong C.J and Taschereau Gwynne
Sedgewick and King JJ
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1897 the unsold lands and proceeds of sales should revert to Ontario

but such trust continued in favour of the Common Schools of the

PRovINcE new Provinces of Ontario and Quebec

OF ONTARIO In the agreement of reference to the arbitrators appointed under

AND THE
Acts passed in 1691 to adjust the said accounts questions respect-

PROVINCE

OF QUEBEC mg the Upper Canada Improvement Fund were excluded but

the arbitrators had to determine and award upon the accounts

DoMINION
as rendered by the Dominion to the two provinces up to

OF CANADA January 1889

Held that the arbitrators could pass upon the right of Ontario to

CoMMoN deduct proportion of the schools lands the amount of which

ScHooL was one of the items in the accounts so rendered

FUND AND
LANDS APPEAL from an award of the arbitrators appointed

to adjust the aecounts between the Dominion of

Canada and the Provinces of Ontario and Quebec

respectively and between the said provinces

The arbitrators were appointed under authority of

statutes passed by the Dominion Parliament and legis

latures of the said provinces in 1891 namely 54 55

Vict ch 54 Vict oh Out and 54 Vict

ch Que These statutes were identical in terms

that passed by the Dominion Parliament containing

the following provisions

An Act respecting the settlement of accounts between

the Dominion of Canada and the Provinces of Ontario

and Quebec and between the said provinces

Whereas certain accounts have arisen or may here

after arise in the settlement of the accounts between

the Dominion of Canada and the Provinces of Ontario

and Quebec both jointly and severally and between

the two provinces concerning which no agreement

has hitherto been arrived at and whereas it is

advisable that all such questions of account should be

referred to arbitration Therefore Her Majesty by and

with the advice and consent of the Senate and House

of Commons of Canada enacts as follows

For the final and conclusive determination of

such accounts the Governor General in Council may
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unite with the Governments of the Provinces of 1897

Ontario and Quebec in the appointment of three arbi-

trators to whom shall be referred such questions as

the Governor General and the Lieutenant-Governors AND THE
Piovnwii

of the said provinces shall agree to submit
OF QUEBEC

The arbitrators shall consist of three judges one
ThE

to be appointed by the Governor General in Council DOMINIoN

and one by each of the said Provincial Governments
OF CANADA

and all three shall be approved of by each Govern- In re

CoMMoN
ment ScHooL

The arbitrators shall not assume to decide any FNDAD
disputed constitutional question but if any are raised

they will note and report them with their award but

without delaying their proceedings

Any two of the arbitrators shall have power to

make an award
The arbitrators or any two of them shall have

power to make one or more awards and to do so from

time to time
The arbitrators shall not be bound to decide

according to the strict rules of law or evidence but

may decide upon equitable principles and when they

do proceed on their view of disputed question of law
the award shall set forth the same at the instance of

either or any party Any award made under this Act

shall be in so far as it relates to disputed questions

of law subject to appeal to the Supreme Court of

Canada and thence to the Judicial Committee of Her

Majestys Privy Council in case their Lordships are

pleased to allow such appeal

In case of an appeal on question of law being

successful the matter shall go back to the arbitrators

for the purpose of making such changes in the award

as may be necessary or an appellate court shall make

any other direction as to the necessary changes

3Q14
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1897 The appointment of the said arbitrators by Order

in Council and their award in writing shall be bind

ing on Canada save in case of appeal on question of

AND THE law in which casethe final decision thereon shall be
PROVINCE

OF QUEBEC binding on Canada

THE
In case of vacancy by death or otherwise

DoiINIoN among the arbitrators the same shall be filled in the

OF CANADA
same manner as the appointment was first made any

COMMON
such appointment to be approved of by the other two

Scnoor Governments

FND
AND The Honourable John Boyd Chancellor of Ontario

the Honourable Sir Louis Napoleon Casault Chief

Justice of the Superior Court of Quebec and the ion

ourable George Burbidge Judge of the Exchequer

Court of Canada were appointed arbitrators in ac

cordance with the provisions of the said statutes and

an agreement of submission was entered into on behalf

of the three governments which provided that the

following among other matters should be submitted

to them

All questions relating to or incident to the

accounts between the Dominion and the Provinces

of Ontario and Quebec and to accounts between the

two Provinces of Ontario and Quebec
The accounts are understood to include the fol

lowing particulars

The accounts as rendered by the Dominion

to the provinces up to January 1889

In the unsettled accounts between the Dominion

and the two provinces the rate of interest and the

mode of computation of interest to be determined

The accounts as rendered by the Dominion to

the two provinces up to January 1889 to be deter

mined upon
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It The ascertainment and determination of the 1897

amount of the principal of the Common School Fund
the rate of interest which would be allowed on such PROVINCE

OF ONTARIO

fund and the method of computing such interest AND THE
PROVINCE

In the ascertainment of the amount of the prin- OF QUEBEC

cipal of the said Common School Fund the arbitrators
THE

are to take into consideration not only the sum now DoMINIoN

OF CANADA
held by the Government of the Dominion of Canada

but also the amount for which Ontario is liable and re

also the value of the school lands which have not yet

been sold FUND AND

On this submission the arbitrators made and pub-

lished an award in respect to the Common School

Fund and Lands which after formal recitals proceeded

as follows

Now therefore we the said arbitrators exercising

our authority to make an award at this time respecting

some of such questions and to reserve others for further

consideration do award order and adjudge in and

upon the premises as follows

That the sum held by the Government of the

Dominion of Canada on the tenth day of April 1893

as part of the principal of said Common School Fund
amounted to two million four hundred and fifty-seven

thousand six hundred and eighty-eight dollars and

sixty-two cents $2457688.62 made up of the follow

ing sums that is to say 1st the sum of one million

five hundred and twenty thousand nine hundred and

fifty-nine dollars and twenty-nine cents $1520959.29

that at the union of the Provinces came into the hands

ofthe Government of Canada and upon which inter

est has from time to time in the accounts referred to us

been credited to the said Provinces secondly the

sum of nine hundred and twenty-five thousand six

hundred and twenty-five dollars and sixty-three cents

$925625.63 for which in 1889 the Government of
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1897 Ontario accounted to the Government of the Dominion

and thirdly the sum of eleven thousand one hundred

and three dollars and seventy cents $1l103.0 for

AND THE which the Government of OntariO accounted too the

PROVINCE

QUEBEC
Government of the 1ominion in the following year

THE 1890
DoMINION From this finding Chief Justice Sir Louis Napoleon

OF CANADA
Casault dissents he being of opinion that the sum

COMMON
then held by the Dominion Government as part of the

SCHooL principal of the said Common School Fund was greater

FiND
AND than has been stated by an amount of one hundred

and twenty-four thousand six hundred and eighty-five

dollars and eighteen cents $124685.18 which sum

in the said accounts has been deducted from the said

fund and credited to the Tipper Canada Improvement

Fund
That the Province of Ontario is not liable out

of the proceeds arising from the sale of the Crown

Lands of the Province other than the million acres of

Common School Lands as set apart in aid of the Com
mon Schools of the late Province of Canada to contri

bute anything to the said Common School Fund
Mr Chancellor Boyd dissents from so much of this

finding as may imply that Ontario is under any liability

in respect to the Common School Fund or lands

That subject to certain deductions the Pro

vince of Ontario is liable for the moneys received by

the said province since the first day of July 1867 or

to be received from or on account of the Common
School Lands set apart in aid of the Common Schools

of the late Province of Canada

Mr ChancellorBoyd dissents from this finding as

to liability

That from the moneys received by the Province

of Ontario since the first day of July 1867 from or on

account of the Common School Lands set apart in aid
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of the Common Schools of the late Province of Canada 1897

the Province of Ontario is entitled to deduct and

retain the following sums as provided by the award of PROVINCE

OF ONTARIO

the 3rd of September 1870 that is to say AND THE
PROVINCE

1irstIn respect 01 au such moneys six per OF QUEBEC

centum on the amount thereof for the sale and manage- ThE
ment of such lands DoMINIoN

SecondlyIn respect of moneys arising from sales
OF CANADA

of such lands made between the fourteenth day of In re

COMMON
June 1853 and the sixth day of March 1861 twenty- SoOL
five per centum of the balance remaining after the FtJND AND

LANDS
deduction of six per centum for the sale and manage-

ment of such lands

Chief Justice Sir Louis Napoleon Casault dissents

from so much of this finding as relates to the deduc

tion in the cases mentioned of the twenty-five per

centum on such balance

That in respect of the matters mentioned in the

four preceding paragraphs we the said arbitrators

have proceeded upon our view of disputed questions

of law
With reference to the Quebec Turnpike Trust

debentures in which part of the Common School

Fund was invested we do award order and adjudge

that there is in respect thereof no liability on the part of

the Dominion to either of the provinces or on the part

of the Province of Quebec to the Province of Ontario

hut that whatever sums may be realized from the

principal moneys due on such debentures or from the

arrears of interest due thereon on the first day of July

1867 shall be added to and shall form part of the

principal of the said Common School Fund and that

.çrhateer sums may be realized for interest on such

debentures that has accrued due since the first day of

July 1867 or which may hereafter accrue due shall

be dealt with as income arising from such fund
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1897 With respect to the claim made by the Pro

jj vince of Quebec that the Dominion is liable for interest

PROVINCE on moneys received by the Province of Ontario from
OF ONTARIO

AND THE the sales of Common School Lands and retained by
PROVINCE

OF QUEBEC
that province we do award order and adjudge that

the Dominion is not liable therefor

DOMINIoN And with respect to other questions and matters

OF CANADA
relating to the Common School Lands and Fund we

in re the said arbitrators do not now make any award but

SCHOoL reserve the same for further consideration

FND
AND Each of the said arbitrators published his reasons

for the decision arrived at on the disputed questions

of law dealt with in the said award which reasons are

as follows

BOYD No claim exists on the part of Quebec to

have more lands set apart for Common School purposes

than were actually set apart by Old Canada Upper

and Lower Canada now Ontario and Quebec were the

constituents of the joint Province of Canada and are

bound by what was done or what was left undone in

this regard prior to Confederation That the claim

is new one does not for that reason bar it but it

goes long way to discredit it nor do perceive any

intrinsic merit in the claim which would justify us

in taking it into further consideration

So far as Quebec claims to impeach the action

of the first arbitrators in their award of 1870 touching

the Upper Canada Land improvement Fund and as

to what they have directed to be placed to the credit

Of that fund presently and prospectively cannot see

my way to interfere for many reasons For One thing

the very subject matter is withheld from our juris

diction by the terms of the reference See paragraph

of Deed of Submission of 10th April 1898
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And for another thing Apart from the provisions 1897

of the first award of 1870 the Province of Quebec

would have no locus standi to make any claim as to the

Common School Fund out of which this Land Improve- AND THE
PROVINCE

ment Fund was segregated by the first arbitrators
OF QUEBEC

The key to that award is the fact that all the
THE

fund was derived from land 111 Upper Canada and DOMINION

OF CANADA
tnat an tue scnooi tan as were iocaiiy situate in untario

and became or were retained as the property of Ontario In re

CoMMoN
on the dissolution of the Union It was of grace to SCHooL

give any much more substantial proportion of the FEND
AND

future proceeds of those lands to Quebec and the

arbitrators could well modify the former proportion

by withdrawing so much for the purposes of land im

provement in the counties of the terrritory which

furnish the lands That was within the equity of the

Act Consolidated Statutes of Canada Chapter 26

section which provided for such reserve being

formed

But again if the first award is as to these lands

impeachable as think it is consider the state of

affairs when Old Canada ceased to exist What became

then of the Common School Fund Now if is not

hypercritical to apply accurate rules of construction

to the language used in the constituting Statute 12th

Victoria Chapter 200 which was reserved for and

obtained the Queens Royal sanction The Act recites

that it is desirable to raise moneys from the public

lands of this province that is Canada for the main

tenance and support of Common Schools therein i.e

in the Province of Canada The same thought is

repeated in the body of the Act section for the

support etc of Common Schools in this Province

Consolidated Statutes of Canada Chapter 26
What became of these schools when Canada ceased

to exist as joint Province and became new political



618 SUPREME COURT OF CANADA XXVIIL

1897 entity formed by the addition of other Provinces and

jj established as the Dominion There were then in

PROVINCE
truth no Common Schools in Canada The existing

OF ONTARIO

AND THE schools became Common Schools in Ontario and Com
PROvnCE

OF QI3EBEC
mon Schools in Quebec and not therefore the objects

of the trust The scheme of the Act and the scope of
THE

DOMINION the trust was that public lands of Canada should sup-
OF CANADA

port the Public Schools of Canada but it does not

In re therefore follow that the public lands of Ontario should
COMMON
ScHooL help to support the Public Schools of Quebec unless

FiND
AND

clear legislation to that effect is fund But none such

can be found for it is submitted that the general words

of Section 109 of the Imperial Act subject to any

trusts existing in respect thereof and to any interest

other than that of the province in the same do not

cover the case in hand It is no answer to say that

then there would be no trust remaining for the Com

mon Schools of Ontario quoad the unsold lands

granted but Ontario having all tle lands could pro

vide for her own schools

In this aspect the reason and the motive of the

whole scheme of support for the Public Schools of

Canada disappeared when the union of the provinces

was dissolved and Ontario retained her lands out of

which the fund had been created and was to be main

tained When there ceased to be any Common Schools

of Old Canada there ceased to be any beneficiaries for

the future annual paymentsout of this fund The fund

itself as it then existed would revert in equity to the

province out of whose lands it was created if there

was no legislation to the contrary and there is none

Compare bycontrast sections 139 and 140 of the Brit

ish North America Act making careful provision for

events in the provinces after Confederation but noth

ing analogous to which is found as to the trusts relat

lug to Common Schools
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The point is therefore pressed that no trust 1807

exists as to this Old CommonSchool Fund of Canada

The Award of 1870 itself in clause IX shOws its

invalidity for it purports to deal with moneys received AED THE
PRovINCE

and to be received by Ontario on account of the Corn- OF QUEBEC

mon School lands set apart in aid of the Common
THE

Schools of the late Province of Canada but the pro- DOMINION

OF CANADA
vince had disappeared politically and reallyand so had

the schools what remained was the Dominion of

Canada and the schools of Ontario and the schools of ScHooL

Quebec The annihilation of the beneficiaries appears FEND
AND

on the face of the Award and therefore the futility of

the supposed trust is also manifested hence the

Award is at variance with section 109 of The British

North America Act which gives the lands in Ontario

and the moneys due thereon to that province subject

to existing trusts only but this is non-existing trust

and so the lands and moneys due for the lands go

absolutely to Ontario So far as concerns the money
collected out of the lands and held by Old Canada

prior to Confederation but not invested the Imperial

statute is silent The part investment namely the

$58000 represented by the Quebec Turnpike Trust is

included in the fourth schedule of assets as the property

of Ontario and Quebec .jointly That being mentioned

and the uninvested fund being excluded from mention

throughout the Act favours rather than makes against

the present argument
Now the moneys collected and held by the

Dominion as part of the general account are also ear

marked as parts of this Trust Fund intended for the

benefit of the Common Schools of United Canada but

when these schools ceased to exist as such at the date of

Confederation the moneys should on principles of equity

and fair dealing have reverted to Upper Canada i.e
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1897 Ontario from whom it was taken gift to

charity which has expired is as much lapse as gift

to an individual and it cannot be applied cy-presRe

AND THE Rymer Where the society intended has merged
PROVINCE

QUEBEC in another society then the gift failsMackeown

Ardah This is case in which the sub-division
THE

DoMINIoN Canada and the alteration of the Common School

CANADA
organization consequent UOll the change of Govern

In re ment destroy the identity of the original benefi
CoMMON
SCHOOL ciaries

FUND AND This is not case in which there can be or
LANDs

should be any application of the cy-pres doctrine for

this one good reason that the scheme was one wherein

the property and the schools were subject to one com

mon Legislature but it would be perversion of the

bounty to apply the property jointly when all control

of the Quebec schools has passed from United Canada

and Ontario When the scheme was framed and

intended to be perpetual there was but one Govern

ment controlling allfund trustees and beneficiaries

But now the perpetuity has ended and there are three

Governments and matters of school legislation are no

longer controlled by the general Government but are

remitted as matters of local concern to local legisla

tion Surely these circumstances leaving out of sight

others which might be mentioned are sufficiently dis

tinctive from those existing when the fund was formed

to displace any equitable claim of Quebec

The words of the Imperial Statute sulject to

existing trusts etc yield plain intelligible mean-

Lindsay Petroleum Co. Par- See Marsh Fulton Gounty

dee 22 Gr 18 Uunnaclc Edwar4s 10 Wall 676 and The Attorney

Ch 489 General Borough of North Sidney

.Ch 19. 14 Rep Eq 154 Penn

Er R. 10 Eq 445 .v Lord Baltimore Ridg Temp
Re Joj Purday Johnson Hardwick pp 336-7 Ves

60 175 444
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ing and call for no latitude of construction to include 1897

anything beyond what is obvious To ascertain what

are the trusts we must fall back upon prior provincial

legislation and one cannot affirm that the Legislative AND THE
PRovINCE

body which enacted 12th Victoria and sanctioned its
OF QUEBEC

consolidation in Chapter 26 had any trusts in view
ThE

other than those pertaining to the whole body of the DOMINION

Canadian Public Schools in United Canada and that
OF CANADA

in perpetuity If there is meant
to

be continuation in

of that trust for schools after the constitutional disap-

pearance of Old Canada and the practical severance of FND
AND

that trust to and for the benefit of the new Provinces

of Ontario and Quebec one would expect to find proper

provision therefor in suitable and explicit language

CA8AULT C.J.The Provincial Statute Vict

ch 18 which by its sec 23 was to come in force

on the first of January 1842 enacted sec

That for the establishment support and mainte

nance of Common Schools in each and every town

ship and parish in this province there shall be

established permanent fund which shall consist of

all such moneys as may accrue from the selling or

leasing of any lands which by the legislature of

this province or other competent authority may
hereafter be granted and set apart for the establish

ment maintenance and support of Common Schools

in this province and of such other monies as are

hereinafter mentioned and all such monies as shall

arise from the sale of any such lands or estates and

certain other monies hereinafter mentioned shall be

invested in safe and profitable securities in this pro

vince and the interest of all monies so invested and

the rents issues and profits arising from such lands

or estates as shall be leased or otherwise disposed of

without alienation shall be annually applied in the
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1897 manner hereinafter provided to the support and

encouragement of Common Schools

Section of the same Act decreed that fifty thousand

AND THE pounds should be granted annually to be distributed
ROVINCE

QEB amongst the several districts of the province and that

this sum should be composed and made of the revenue
THE

DOMINION derived from the permanent fund to be created under
CiADA

the previous section and such further sums from the

In re unappropriated moneys which were then raised and
COMMON
ScHoOL levied or might thereafter be raised and levied by the

FEND
AND

legislature for the uses of the province as might be

required to make the above mentioned sum and that

the said annual grant should be and be called The
Common School Fund
At the same session was passed the statute

Vict ch 100 for the disposition of public lands within

the province which was reserved as required by the

Union Act sec 42 of the Imperial statute

Vict ch 85 and received the royal assent which was

duly signified That statute gave to the Government

of Canada the power to deal with the public lands

but it excluded free grants excepting to the extent of

ten acres for schools school houses etc

The limit put by that statute to the extent of free

grants for schools etc etc did not preclude the appro

priation of larger area for the maintenance of schools

generally It only limited the number of acres which

could be granted to each special school as shown by

its reproduction in 16 Vict ch 159 sec 10 in the Con
solidated Statutes of Canada chap 22 sec 11 and in

28 Vict ch sec 14
But this question has no interest because the setting

apart of one million of acres the price of which when

sold was to constitute the Common School Fund was

done under the authority of subsequent Act
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It has been contended that ITict ch 18 1897

had never been repealed and is law to this day
This contention has also for the same reason rio interest

But it is incorrect This statute was repealed 1st im- AND THE

PRovINcE
phcitly by 12 Vict ch 2C0 which covered tIe same OF QUEBEC

grounds and 2nd by the Consolidated Statues of Canada
ThE

22 Vict ch 29 xxxv which at sec stated that the DoMINIoN

several Acts or parts of Acts mentioned as repealed in
OF CANADA

Schedule thereto annexed and in which we find as
01n

re

repealed Vict ch 18 shall stand and be SCHOOL

repealed The Act Vict ch need not be noticed FND
AND

except in so far as it directs the sum of fifty thousand

pounds granted for the support of the Common Schools

to be apportioned between the divisions of the former

provinces of Upper and Lower Canada in proportion

to the population of each as ascertained by the next

anterior census

Then comes in 1849 the statute 12 Vict ch 200

sanction of which was reserved and granted by Her

Majesty in Council on the 9th of March eighteen

hundred and fifty 1850 and communicated to the

legislative council and assembly on the twenty-
seventh of May one thousand eight hundred and fifty

1850 and which was law until repealed by the Re
vised Statutes of Canada where all its provisions

have been embodied It is copied in extenso in the

Ontario case It is enacted by its first section that

all moneys that shall arise from the sale of any

public lands of the province shall be set apart for

the purpose of creating capital which shall be suffi

cient to produce clear sum of one hundred thousand

pounds per annum which said capital and the income

to he derived therefrom shall form public fun4 to be

called the Common School Fund by section that

the capital of the said fund may be invested as therein

mentioned and that the fund and the income thereof
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1897 shall not be alienated but shall remain perpetual

jj fund for the support of Common Schools and the

establishment of township and parish libraries by

AND THE section that the grant of money out of the provincial

PROVINCE
revenue for common schools shall cease when the

income from the school fund shall have realized fifty
THE

DOMINION thousand pounds with however proviso that if the

OF CANADA
income from the school fund hill short of that amount

In re the Receiver General shall complete that amount out

of the consolidated revenue and repay these advances

FUND AND from the said income whenever it shall exceed the

said sum and by section that the commissioner

of crown lands under the direction of the Governor

in Council shall set apart and appropriate one mil

lion of acres of such public lands in such part or parts

of the province as he may deem expedient and dispose

thereof on such terms and eonditions as may by the

Governor in Council he approved and the money

arising from the sale thereof shall be invested and

applied towards creating the said Common School

fund provided always that before any appropriation

of the moneys arising from the sale of such lands

shall be made all charges thereon for the manage
ment and sale thereof together with all Indian

annuities charged upon and payable thereout shall

be first paid and satisfied

An Order in Council of the 8th of October eighteen

hundred and fifty 1850 approved the report of the

Commissioners of Crown Lands of the same date pro

posing the appropriation of one million acres of land

for school purposes indicating and determining the

lands so appropriated to wit in the counties of

Huron Gray Bruce and Perth and as some of said

lands not yet surveyed might contain swamps and

lands of very inferior quality suggesting that fifty

nine thousand six hundred and twenty-five acres in
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the township of Carrick be reserved until the quality 1897

of the unsurveyed part of one million acres be ascer

tamed and the department be authorized to make the PRovINCE
OF ONTARIO

exchanges acre for acre from the disposabl.e Crown A1D THE

lands in the said township or elsewhere

An Order in Council of the seventh July one
THE

thousand eight hundred and fifty-two reduced the DOMINION
OF CANADA

price oi scnooi ianas in tne counties oi nruce ana

Grey to ten shillings an acre and decided that

measure be submitted to parliament to authorize the

expenditure of sum equal to two shillings and FxD
AND

sixpence per acre of the purchase money on the

improvement of roads and harbours within the said

counties That authorization was granted on the

fourteenth day of June one thousand eight hundred

and fifty-three by the following section of the Act to

amend the law for the sale and settlement of public

lands 16 Vict ch 159
Sec 14.It shall be lawful for the Governor in

Council to reserve out of the proceeds of the school

lands in any county sum not exceeding one-fourth

of such proceeds as fund for public improvements

within the county to be expended under the direction

of the Governor in Council and also to reserve out of

the proceeds of unappropriated crown lands in any

county sum not exceeding one-fifth as fund for

public improvements within the county to be also

expended under the direction of the Governor in

Council Provided always that the particulars of all

such sums and the expenditure thereof shall be laid

before parliament within the first ten days of each

session Provided always that not exceeding six per

cent on the amount collected including surveys shall

be charged for the sale and management of lands

forming the Common School Fund arising out of the

one million acres of land set apart in the Huron Tract

40
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1897 On the third of July one thousand eight hundred

and fifty-four ar Order in Council fixed at ten shillings

the upset price of the school lands in the counties of

AND THE Huron Perth Bruce and Gray
PRovINcE

OF QUEBEc
An Order in Councilof the twenty-seventh February

THE
one thousand eight hundred and fifty-five authorized

DoMINION the expenditure of thirty-five thousand five hundred
OF CANADA

and eighty-nine pounds from the improvement fund

iii which the fourteenth section above transcribed of

CoMMoN
ScHooL the Act 16 lTict ch 159 gave authority to establish

FND
AND But it appears by an Order in Council of the seventh

December one thousand eight hundred and fifty-five

1855 that notwithstanding the expenditure of

twenty-five thousand pounds from the same the

improvement fund had not yet been set apart

and that the Crown Lands Department was directed

to apprize the Inspector General of the amount at

the credit of each county from the proceeds of sale

of both Crown and School Lands so that the propor

tions accruing to the improvement fund might be set

apart by the Receiver General for that purpose

Such were the legislation and the Orders in

Council under it relating to the Common School

lands which think important to notice at present

when the Consolidated Statutes of Canada took effect

on the fifth December one thousand eight hundred

and fifty- nine These last repeal 12 Vict ch 200

ch 29 sec and schedule but they incorporate

at ch 26 all the enactments of this last mentioned

statute and of section 14 of 16 Vict ch 159 with

out in any way changing their sense so that it is

useless to cite them again It may be noted that

the 14th section of 16 Vict ch 159 though forming

part of that land Act was omitted from ch 22 of the

Consolidated Statues of Canada where the Land Act is

reproduced and that ch 22 of the Consolidated Statutes
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of Canada was subsequently repealed by 23 Vict ch 1897

which was still law at Confederation and that

on the sixth March one thousand eight hundred and PROVINCE

OF ONTARIO

sixty-one an Order in Council rescinded that above AND THE
PROVINCEmentioned of the seventh December one thousand

OF QUEBEC

eight hundred and fifty-five
THEThe Common School Fund was not dealt with by DoMINIoN

the Government of the province of Canada as the law OF CANADA

directed most of the lands set apart were sold In

CoMMoN
and proceeds realized of the same though kept as SCHOOL

separate fund which was credited with interest quar- FEND
AND

terly see Public Accounts of the Province of Canada
1864 ii 47 1865 ii 53 1866 ii 45 1867 ii

61 were not invested as directed by law save

$58000 of the same which were exchanged for

debentures of the Quebec Turnpike Trust nor was

the interest accruing applied towards the expenses

of education but the fund and the interest were

left to accumulate and the two hundred thousand

dollars which the law required to be applied yearly

for the maintenance of Common Schools was furnished

out of the Consolidated Fund and exclusively charged
to the same So that at the date of Confederation the

funds in the hands of the Government amounted to

$1733224.47 including the $58000 debentures men
tioned and $29580 interest on the same and it appears

that $1704738 remained due upon the lands already

sold and 8559 acres of land had not yet been dis

posed of See Langtons Report Long Book pp
and

The British North America Act 1867 30 Vict ch
came in force on the first of July 1867 By section

109 of the same all lands belonging to the Province

of Canada and all sums then due and payable for such

lands were given to the provinces of Ontario arid

Quebec in which the same were situated or arose

4o
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1897 subject to any trusts existing in respect thereof and

to any interest other than that of the province in the

PRovINcE

OF ONTARIO
same

AND THE It seems to be undeniable that the lands which had

been set apart in execution of spedial law directing

it so that the proceeds of their sales should constitute
THE

DoMINIoN fund for the maintenance of Common Schools in the

or Cii
then two sections of the Province of Canada as well as

re the sums due or payable for the same were affected by

trust and that Quebec one of the sections .had in

FEND
AND what remained unsold of these lands and in the unpaid

balance of the price of those already sold special

interest distinct from that of Ontario where those

lands were situate We have already decided that the

lands ceded by the Indians were affected with trust

for the payment of the annuities which were stipu

lated as the consideration of their cession though the

deeds of cession contained no stipulation to that effect

whilst the school lands were expressly set apart and

dedicated to special service required for the welfare

and good government of the Province of Canada

The division of that province into two separate sec

tions with distinct legislative powers could not without

direct terms and did not revoke the dedication made

for the common benefit of both and far from so direct

ing the British North America Act as already men
tioned in giving the lands and the sums due for the

same to the province in which they were situated

expressly stated that the lands and the unpaid balance

of those sold did remain subject to the trust existing

in respect of them and to any kind of interest other

than that of the province to which they were assigned

in the same
Was it possible to maintain in more forcible way

as against the unsold lands and what remained due of

the price of those already sold the existence of the
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trust with which they had been affected and to reserve 1897

to the late Province of Lower Canada made Quebec

by that Act the interest which it then had in both PROVINCE
OF ONTARIO

To my mind it was not deduce from what pre- AND THE

cedes that the Province of Quebec owes to the law and OFEC
not to the award of eighteen hundred and seventy the

right which it has to share of the proceeds of the DOMINION

lands in Ontario whether sold or unsold which have OF CANADA

been set apart for the benefit of the common schools Jn is

COMMON
and that its share was independent of that award ScHoOL

will hereafter examine the effect the award had on the FUND AND
LANDS

same
Such was the opinion of the late Auditor Langton

At page of his remarks in the long book headed

Arbitration between Ontario and Quebec he ex

presses himselfas follows There are however many

questions which are not represented by any items

in the statement of affairs which will necessarily

come before the Arbitrators The most important of

these in amount are the amounts not yet realized

from the common school lands They are all situ

ated in Ontario and are handed over to that province

but subject to trust in which Quebec is interested

to the extent of its share according to population or

in whatever other way the realized fund may be

divided The sums must necessarily be collected by

Ontario and it might either pay over annually to

Quebec its share of the collections less expenses or

which would be much more convenient the lands

and arrears due might be valued deduction being

made for costs of collection and upon Quebecs share

of the capital ascertained Ontario might pay five per

cent interest The best way of arranging this would

be Ibr Ontario to pay the 1ominion so much more

interest and Quebec so much less As to the valuation

from return made to me by the Crown Lands Depart-
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1897 ment the outstanding instalments amount to $174
738.00 and only 8959 acres remained unsold valued

at two dollars an acre or $17918 As all the other

AND THE instalments bear six per cent interest the whole pro
PROVINCE

OF QUEBEC perty can hardly be valued at less than $1700000

THE or charging twenty per cent for costs of management

DOMINION and collection $1460000 Of this sum the share of

of
Quebec would be on its population in eighteen hundred

In re and sixty about $648000 equal to an annual sum of
COMMON
ScHooL $32400

FND
AND And the treasurer of Ontario in his argument before

the first arbitrators said see Quebec case 16 the

whole speech is there cited as being in Vol 220 of the

miscellaneous pamphlets in the library at Ottawa

As to the outstanding moneys on lands sold and the

unsold lands think Ontario took them subject to

the trust in respect of the same and are therefore

bound to collect the moneys charging only the

statutory allowance therefor and when collected to

pay the money over to the Dominion to be added to

and held on the same trust as it holds the fund

already in its hands And further on speaking of

the statute creating the Common School Fund he

said By that Act the fund was reated for the

support of the Common SchOols as well in Lower

Canada as in Upper Canada and although the

relations of the two sections of the late Province of

Canada are now changed yet in the Confederation

Act it remains as it was before Confederation and

must be carried out in all its provisions and there

fore Lower Canada must in my opinion according

to law have the same portion of the annual income

from the capital of tliis fund as it would have had

had Confederation never taken place

The several statutes authorizing this arbitration

namely 54 55 Vict ch Canada 54 Vict ch 1891



VOL XXVIII SUPREME COURT OF CANADA 631

Ontario and 54 Vict ch 1890 Quebec at section 1897

of each of them limit the powers of the arbitrators

and their inquiring into the accounts between Canada

and the Provinces of Ontario and Quebec jointly and AND THE

severally and between the two provinces to such ques
tions as the three governments shall mutually agree THE
to submit The first agreement of submission which DoMINIoN

was approved and concurred in by the three govern-
OF CANADA

ments referred to the arbitrators the following ques-
Im re

CoMMoN
tions which may have arisen from the controversy SCHOOL

relating to the Common School Fund FiND
AND

All questions relating or incident to the accounts

between the Dominion and the provinces of Ontario

and Quebec and to accounts between the two pro
vinces of Ontario and Quebec said accounts being

understood to include amongst other particulars the

following

In the unsettled accounts between the Dominion

and the two provinces the rate ot interest and thQ

mode of computation of interest to be determined

The arbitrators to apportion between Ontario

and Quebec any amount found to be payable by the

Dominion of Canada

All other matters of account between the

Dominion and the two provinces between the

Dominion and either of the two provinces and

between the two provinces

The rate of interest if any to be allowed in the

accounts between the two provinces and also whether

such interest shall be compounded and in what

manner

it The ascertainment and determination of the

amount of the principal of the Common School Fund
the rate of interest which should be allowed on such

fund and the method of computing such interest
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1897 In the ascertainment of the amount of the princi

pal of the said Common School Fund the arbitrators

are to take into consideration not oniy the sum now

AND THE held by the Government of the Dominion of Canada
PRovINCE

OF QUEBEC
but also the amount for which Ontario is liable and

also the value of the sähool lands which are not
THE

DoMINIoN yet sold
CANADA

It is further agreed by and between the parties

COMMON
hereto that the questions respecting the Upper Canada

ScHooL Building Fund and the Upper Canada Improvement

JFND
AND Fund are not at present to form any part of this refer

ence but this agreement is subject to the reservation

by Ontario of any of the rights to maintain and recover

its claims if any in respect of the said funds as it may
be advised

The last clause reserved to the parties the right to

submit upon mutual agreement other questions or

matters

It appears to me that under clause of this sub

mission being empowered to apportion between

Ontario and Quebec the amount found to be payable

to them by the Dominion we could not only deter

mine the amount due by Canada to the Common

School Fund but also apportion that amount between

the provinces But as this would divide only part of

that fund and as th statutes passed by the Parlia

ment of Canada and bythe legislatures of the two

provinces in eighteen hundred and ninety-four 1894

contemplate division of the whole and the counsel

for Quebec did not insist upon partition of any

thing but the annual interest it may be that we

should not go beyond establishing the total amount of

the fund and dividing the income or interest derived

therefrom

But it seems to me that with the exception to our

powers made by clause five of the submission we
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must determine the amount of the fund without any re- 1897

gard to the Tipper Canada Improvement Fund and as if

it did not exist save by adding in the terms of the sub PROVINCE

OF ONTARIO

mission that we do so under reservation to Ontario of AND THE

its rights to maintain and recover its claim if any in PRIE
respect to that fund Both parties have argued that

ThE
we have no right to pass on the question of that fund DoMINIoN

true it is for different reasons Ontario maintaining
OF CANADA

it has incontrovertibly been made hers by the first In

CoMMoN
award and Quebec that the award was in that respect SCHOOL

nullity It has been argued by Ontario that what FND
AND

was excluded by the reference was its claims for the

addition to that fund of one-fifth of the proceeds of the

Crown lands sold between June one thousand eight

hundred and fifty-three date of the sanction of 16 Vict

ch 159 which authorized the creation of that fund
and March eighteen hundred and sixty-one whn the

fund was abolished But the reference permits no such

distinction It excludes in plain words the Improve

ment Fund without exception do not see how we

can take upon ourselves to say that that designation

does not include the whole fund and to limit its mean

ing to part of it only To urge upon us that dis

tinction or limitation it has been argued that Quebec

iever objected to that part of the award But we find

that the Treasurer of Ontario on the ninth December

eighteen hundred and sixty-eight 1868 not satisfied

with the statement of liabilities prepared by the

Dominion transmitted to the Finance Minister at

Ottawa one according to his views where he mentions

the Improvement Fund at $5180.04 as stated in

the Dominion account and puts down the Com
mon School Fund at $1733224.47 without any de

duction and proposes that Canada should keep all

investments on account of trust funds Canada Ses

sional Papers 1869 No 46 In eighteen hundred and
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i89 sixty-nine the same Treasurer sent another revised

statement of debt where he charges $124685.18 for

the Improvement Fund besides the $5119.08 at

AND THE which after small reduction therein specified that

PROVINCE

QUEBEC
Fund was entered in the Dominion statement of the

debt The statement so submitted by the Treasurer

DOMINIoN of Ontario was communicated to the Treasurer of

OF JANADA Quebec who on the twenty-ninth of December

In re 1869 prepared himself statement where he puts $5
COMMON
SCHOOL 119.08 as the only amount constituting the Improve

FiND
AND ment Fund Canada Sessional Papers 1870 No 11

That was protest against the larger amount intro

duced by the Treasurer of Ontario in his statement

We find Quebec still protesting after the award

do not think that the mention of the sum of

$124685.18 as part of the Improvement Fund in the

joint case of Ontario and Quebec on the question of

interest can be taken as an admission by the counsel

for the latter province t.hat Ontario was entitled to

that amount As Mr Girouard did put it the only

question then mooted was that of interest and as the

Improvement Fund was excluded by the reference

what was said or written about the Fund in the joint

case prepared for the two provinces by the counsel for

Ontario was immaterial and its exclusion not worth an

o1jection by the counsel for Quebec to case which

in all other particulars met his views

But moreover No 49 at pp 65 66 and 67 of the

joint case on interest was only citation of part of the

award followed with statement of the funds in the

hands of the Domihion for the purpose of showing how

the Government at Ottawa treated it and had come to

the amount of the semi-annual interest there mentioned

as paid to each province by that Government

wish it to be understood that express no opinion

whatever on the merits or demerits of the pretensions
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of Ontario as to that Fund What say about the 1897

protest of Quebec is only to show that the exclusion of

that fund from the matters submitted to our decision

was not only to part of what Ontario claims to be the AND THE
PROVINCE

Improvement Fund but to the whole Fund
OF QUEBEC

now come to what in the submission is stated
THE

under letter it the ascertainment and determination DoMINION

OF CANADA
of the amount ot the Common School Fund

think that Fund must be composed in re

Cof MON
Of the amount which is in the hands of the Domi- ScHooL

di OO OA FUND ANDmon
LANDS

Less investment in Quebec Turnpike

Trust Debentures $58000 00

And eight and half years

interest credited though

not received 29580 00

87580 00

$1645644 47

And subsequent payments by Ontario

to the Dominion on account of that

Fund \7hich were credits given On
tario for so much and which must be

debited to the Dominion from the

date of the credit 1889 December 1st 925169 14

Of the credit 1890 April 20th 11103 70

$2581907 31

The debentures above mentioned and theinterest

due on the same
The amount received by Ontario on account of

the price of school lands sold before and since the first

day of July 1867 less the two amounts above men
tioned as credited by the Dominion on the first Decem

ber 1889 and the twentieth of April 1890 In this

must he included the amounts which will be established
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1897 as erroneous entries and which are claimed by Quebec

under No at 11 of its case as $9468.59

The outstanding balances due on sales of lands

AND THE which in the reply of Quebec are stated to have been

on the thirtyflrst December 1892 $485801.65

The ascertained value of the lands unsold if the

THE
DOMINION parties agree to such valuation If they do not agree

OF CANADA
our award shouid state that the price of those lands

In re when sold less six per cent for management shall

COMMON
SCHOOL form part of the Common School Fund and be accounted

FNDAED for by Ontario as such say less six per cent

though an Order-inCouncil of the twentythird June

eighteen hundred and sixty authorized charge of

twenty per cent because six is the amount fixed by 16

Viet chapter 159 and by section No of chapter 26

of the Consolidated Statutes of Canada and that an

Order-imCouncil could not change the law The

Treasurerof Ontario admitted in his speech above in

part quoted that the statutory allowance only could be

charged

do not think either that though the investment of

part in debentures of the Quebec Turnpike Trust was

not one authorized by the law that the late Province

of Canada can be made responsible for the same The

dealings of the province bound its two successors the

Provinces of Ontario and Quebec and they have all

along since recognized those debentures to be what

they were considered by the late Province of Canada

that is as so much to be deducted from the amount

received by the Province of Canada on account of the

Common School Fund and as an absolutely valueless

asset

Quebec cannot be made responsible for the same

from the decision of the Privy Council in the case of

Belieau et al The Queen that the bearers of the

App Cas 473
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debentures of the Quebec Turnpike Trust had no other 1897

recourse for their payment than against the trust

While on this subject may say that entirely

concur with the opinion expressed by my brother AND THE
PRoVINCE

arbitrators at the argument that the provinces have no OF QUEBEC

recourse against the Dominion for the interest on said
THE

debentures which it appears could have been partly DOMINION

collected Barring all other reasons the two provinces
OF CANADA

having by their dealings concurred in the opinion that
01n

the debentures were valueless could not afterwards

without notice to the contrary and request that the FEND
AND

debentures themselves or the interest on the same

should be collected pretend that the Dominion was

responsible for either

The claim which the counsel for Quebec qualified

as New Aspect is the addition to the Common
School Fund of the amount from the sales of Crown

lands by the Province of Ontario and Quebec since

Confederation required to form with the net proceeds

of the school lands and the net proceeds of the public

lands sold from the twenty-seventh of May 1850 to

the first of July 1867 capital sufficient at six per

cent to produce an annual revenue of 40O00O It

is founded on section of the Statute 12 Vict ch

200 which is in the following terms All moneys
arising after the twenty-seventh of May 1850 from the

sale of any public lands of the province shall remain
or be set apart as part of the capital of said school

fund until the same is sufficient at the rate aforesaid

six per cent to produce the said sum of $400000
The Government of the late Province of Canada

never carried that law into effect It did not credit

the Common School Fund with the proceeds of any of

the public lands but it furnished every year the whole

of the $200000 which the school law required to be

applied for the establishment and maintenance of Corn-
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1897 mon Schools not oniy without charging any part of it

against the revenue of the school fund as directed by

law hut adding quarterly interest to the same Quebec

AND THE could not and does not complain of what was done in

OF QUEBEC
that respect by the late province but it wants us to award

ThE
that the Common School Fund must be credited out

DOMINION of the price of public lands sold by Ontario and Quebec
OF CANADA

since the first of July 1867 with the amount required

In re to make with the price of the school lands sold the
CoMMoN
SCHOOL value of those unsold and the price of the public lands

FUND AND
LANDs sold from the twenty-seventh of May 8o0 to the first of

July 1867 after deducting percentage for adminis

tration sum of $6666666.66

Ontario contends that the sale of lands in 12

Vict ch 200 comprises the lease of lands for cutting

wood do not think so The license to cut wood

though renewable were made for one year only and

conveyed no proprietary rights in the soil They

were as they expressed it but permit to cut timber

12 Vict ch 30 sec and Consolidated Statutes of

Canada ch 23 sec which when cut was the pro

perty of the licensee His license even contained

condition that lots thereafter licensed to settlers would

be excepted from the limits in which he was author

ized to cut The amounts received from the licensees

to cut timber being excluded the price of the public

lands sold from the twenty-seventh of May 1850 to

the first of July 1867 together with the price of the

school lands sold and the value of those unsold did

not after deduction of percentage for administration

amount to $6666666.66

ButQuebec has never urged what is now andfor the

first time presented by its counsel as New Aspect

It has always limited its claim to the part of the Com

mon School Fund in the hands of the Dominion to the

balances due on the first of July 187 by the pur
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chasers of Common School lands and to the proceeds 1897

of those lands sold since and the value of those unsold

This is admitted by its counsel and the fact that they

lay that part of its claim as New Aspect is of AND THE

Povmc
itself substantial acknowledgement that the province OF QUEBEC

which they represent adopted the dea1ings of the Oov-
ThE

ernment of the late province in relation to the proceeds DoMINIoN

OF CANADA
oi tne rown lands ann consentea tnat tney snouta

continue to be dealt with as previous to Confederation
01n

This is made the more apparent from the fact that

Quebec during the twenty-five years which have FiND
AND

elapsed since it became distinct province has not

kept separate account of the proceeds of its Crown

lands but has continued to merge them in its Consoli

dated Fund and to deal with them as part of the same

Section of 12 Vict ch 200 affected the lands of the

whole Province of Canada and if the lands which

section 109 of the Imperial Act made the property of

Ontario could still be subject to the completion of the

$6666666.66 amount required to complete the

Common School Fund those which by the same Act

were made that of Quebec were also subject to it

And the agreement clause should have joined

Quebec to Ontario when it stated that in the ascertain

ment of the amount of the principal of the Common
School Fund the arbitrators were to take into con

sideration not only the sum held by Canada but also

the amount for which Ontario is liable and the value

of the school lands not yet sold The exclusion of

Quebec shows plainly that the liability of Ontario was

intentionally limited to the price of the school lands

as otherwise Quebec would have been liable for the

price of its lands sold since the first of July 1867

required with those sold by Ontario after that date

to.make up the above mentioned capital of the said

Common School Fund take it therefore that the
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1897 submission clearly excludes from our consideration

what Quebec has presented as New Aspect
The counsel for Quebec have not urged before us

AND THE the claim against the Dominion for interest on col

OF QUEBEC
lections not remitted by Ontario or moneys uncollected

ThE by that province We have not to concern ourselves

DOMINION about it save perhaps to adjudicate by the award that

OF CANADA
there is no liability in the Dominion on that score

in re As to the division of income the assets in the
COMMoN
SCHOOL fourth schedule of the Imperial Act were not the

FEND
AND

only ones which had to be divided between Ontario

and Quebec There were others as well as prorn

perties and credits of the late province which

were common to the two sections of that pro

vince and which after the loss of its distinct exist

ence remained the joint property of its successors

Ontario and Quebec0 Amongsi others of that de

scription were the Common School Fund the credits

of which formed part of that fund and the lands

which had been appropriated to the fund and which

the Act of Confederation had assigned to Ontario

subject to the trust with which they were affected0

That fund as well as all other joint properties or

assets which the Confederation Act did not assign to

the Dominion or specially to either Ontario or Quebec

were to remain in the possession of the Dominion until

they were either divided between the two new

provinces or regularly made over to one or the other

But though the possession of the fund remained

with the Dominion until divided the property of the

same passed directly from the Province of Canada to

its two successors who hold it jointly From the first

of July 1867 the Common School trust was the

property of both Ontario and Quebec in the propor

tion of their respective populations until regular

division should have changed th at proportion
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The Common School Fund had been created for 1897

purely local servicethe maintenance of Common

Schools That service after Confederation devolved PRovINcE
OF ONTARIO

on the Provinces of Ontario and Quebec within whose AND THE
PROVINCE

jurisdiction it fell The Dominion Government had
OF QUEBEc

no jurisdiction in the matter could not continue it or
THE

dispose of it It was bound to hold it until divided DoMINIoN

between the two provinces and until then to give
OF CANADA

each province annually what on the first of July 1n re

1867 apppeared to be the share of each province in the

income produced by the fund But the fund itself FicD
AND

could not be left in abeyance or its administration

continued It had to be divided and handed to the

provinces in the proportions of their population at the

preceding census or perhaps in the proportion deter

mined by the arbitrators The law made this clear

and it was so understood generally

In the statement of assets which was prepared

for the arbitrators it is expressed as appearing that

the part of the fund which had been allowed to

accrue before Confederation should be divided as the

grants were divided which should have been charged

against it viz according to population In the prin

ciples upon which all transactions since the thirtieth

of June 1867 were to be introduced into the settle

ment of affairs of the late province it is stated that

the lands in each province were surrendered to them

subject to existing trusts and the Dominion is bound

to see that the trusts are executed very large

sum upwards of $1700000.00 remains outstanding on

sales of Common School lands situated in Orttario

but in which Quebec has joint interest and the

apportionment of this asset must be left to the

arbitrators In the principles upon which the state

ment of affairs of June 0th 1867 was to be revised in

preparation for the arbitration between Ontario and

41
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1897 Quebec we also find but as Ontario and Quebec have

joint interest in the Common School Fund the

PROVIIcCE investments for that fund and the accrued interest
OF OTAIU

AND THE thereon must be handed over to Ontario and Quebec

PRvE conjointly to be dealt with by the arbitrators

TE
In the suggestions by Mr Langton Auditor Gene-

DOMINIoN ral speaking of the Common School Fund he says
OF CANAD\ As the educational grants which ought to have

In re been charged against this fund so far as it would bear
CoMMON

ScnooL them have always been distributed according to popu

FD AND
lation the fund ought to be similarly treated and

would give to Ontario $964940.27 to Quebec $768-

284.20 unless indeed the population as it is presumed

to have stood at the date of the Union he assumed as

the basis

The treasurer of Ontario did not in December

1868 contemplate that the School Fund would remain

as trust in the hands of the Dominion Writing

on the fifth of December 1868 about the Trust Funds

which the then Minister of Finance proposed to keep

on paying five per cent and mentioning specially

amongst others the Common School Fund he wrote

Canada Sssional Papers 1869 do not think the

Government of Ontario have any authority to deal

with these funds as you propose Its action would

be ultra vires If the people of Ontario should decide

to have these funds invested it may be and most

likely would be that they could invest them in good

security at six per cent Your Government owes these

moneys Instead of paying the principal you propose

to pay five per cent in perpetuity am not pre

pared to say the people of Ontario will accept this

proposition As these funds are for public purposes

it may be that Ontario and Quebec may sweep them

away altogether and merge them in the general rev

enues of the provinces and provide by annual grants
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or otherwise for the object contemplated by the crea- 1897

tion of these special funds By doing so it would

save much labour and many complications

At subsequent conference to be found in the AND THE
PRovINcE

same papers he renews his objection to leaving the OF QUEBEC

Common School and other funds in the hands of the
ThE

Dominion DOMINION

OF OirADA
It was to put an end to the joint ownership and

joint liability of the Provinces of Ontario and Quebec In

CoMMoN
that section 142 of the Imperial Act enacted The ScHoOL

division and adjustment of the debts credits liabili- FNDAED

ties properties and assets of Upper Canada and

Lower Canada shall be referred to the arbitrament

of three arbitrators one chosen by the Government

of Ontario one by the Government of Quebec and

one by the Government of Canada

This section contains the extent and limit of the

powers of the Arbitrators They could adjust and

divide they could do nothing else without exceeding

lheir authority They could not decree that the joint

property of the two provinces should forever remain

undivided and be held conjointly by them in per

petuity They could not create an everlasting trust

and charge the Dominion with its execution They
could not as they have done assign portion of the

Common School Fund to one of the Provinces and

direct that the rest should remain forever undivided

and be transferred or made over in trust to the Domin
ion which they charged with its execution This was

neither division nor an adjustment of the joint pro

perty of the provinces Adjust may have larger

meaning than divide hut it cannot be extended

beyond regulating the accounts putting them in order

making them accurate and conformable to the existing

rights In awarding that three-fourths of the Corn

mon School Fund should remain in trust in the hands

41
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1897 of the Dominion to be by it invested and the proceeds

paid by that Government in certain variable propor

tions to the provinces the arbitrators were exceeding

AND THE their authority and what they did was ultra vires

PROVINCE

OF QUEBEC
This has struck one of the counsel for Canada Mr

THE Ritchie who speaking on the interest question re

DOMINION marked that the arbitrators had no such powers
OF CANADA Mr Justice Burbidge seems to have been so im

COMMON
pressed at the argument and it is plain that they had

SCHOOL not The consequence of having so exceeded their

FiND
AND

authority was to make their award in relation to the

part of the Common School Fund in the hands of the

Dominion and the uncollected price and interest of the

lands set apart for the maintenance of Common

Schools whether sold or unsold nullity Their

award so far was ineffective and could be resisted

when it came in force These are the expressions of

the Lord Chancellor about what is ultra vires in the

argument before the Privy Council Speaking of what

the arbitrators were alleged to have done in excess of

their authority he expressed himself as follows These

gentlemen were executing Parliamentary power It

is not as ifit was private arbitration under private

instrument Either this was within their power or

was not It it was not within their Parliamentary

power it goes for nothing And further still there

is certain thing to be done under certain Act of

Parliament by particular individuals named If they

do anything more than they are authorized to do it

cannot have any possible effect

The Government of Canada though it has paid

half-yearly to the provinces the interest on the amount

belonging to the School Fund which it had in ita

hands cannot be said to have accepted the trust

thrown upon it but even supposing that it did its

acceptance could not have made valid what was void
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nor made ef1Ectual against Quebec which was one of 1897

the parties interested an unauthorized and illegal

award to which it had not consented and the object of PROVINCE
OF ONTARIO

which was to keep it in kind of tutelage so far as the AND THE

$chool Fund was concerned

The judgment of the Privy Council in 1878 has
ThE

often been alleged as confirming the award of 1870 DOMINION
OF UxAD2tand barring any objection to this award But refer

ence to the case submitted by the provinces to the re

question which that tribunal was called to answer to

the answers it has made and to the pamphlets con- FND
AND

taining the argument before it will make it evident

that the PrivyCouncil did not pay attention to the

objections to the award which were not specifically

raised inthe case and confirmed the same upon the

questions propounded in the said case without in any

way considering the objections which Mr Benjamin
had invoked against the paragraphs and 10

of the award
The makingand publication of their award was the

exhaustion of the powers and authority of the arbi

trators They could not afterwards correct it nor com

plete it by providing for what they had omitted

Appointed as we are to determine and award amongst
other things all matters of accounts between the

Dominion and the Provinces of Ontario and Quebec
and between these two provinces we have to examine

the statutes and the first award and if we find that

any part of the award is null or void we must proceed

to the determination of said accounts as if that part of

the award did not exist

The paragraphs already mentioned namely

and 10 of the award of 1870 being void for excess of

authority they are inoperative and the school trust is

and has always remained since the first of July 1867

the joint property of the Provinces of Ontario and
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1897 Quebec and has ever since that date been held by

them absolutely as they then did The income or

PRovINcE interest which the Cund produced had therefore to be
OF ONTARIo

AND THE divided between them in accordance with their

PROVINCE

OF QUEBEC respective rignts at tnat uate tnat is in proportion to

THE
theii population as ascertained by the then previous

DOMINION census which was that of 1861
OF CANADA The division had to be complete and final inde

pendent of any ulterior action On that point can

not do better than cite the opinion expressed by the

FNDD late Mr C-ray Dominion arbitrator The powers of

the arbitrators will close with their award and

that award must be so made that it can stand en

tirely per Se and not be dependent in any way upon

ulterior action by either of the parties to the arbi

tration It must give the asset it must assign the

burdenclear and unequivocal whatever it may be

the asset must become the undoubted property

and the debt the undoubted burden of the one

province or the other as the case may be Quebec

Sessional Papers 1870 No 11
This is correct definition of the duties of the arbi

trators under sec 142 of the Imperial Act cannot

understand how the two of them who must have

drawn the award came to do quite the reverse with

the Common School Fund and that instead of

dividing it as the law directed and giving to each of

the two parties an undoubted property of its share

they decided that the fund be left in the hands of

third party forever and the interest only be paid in

variable portions to each of the two owners of the

fund
Their award so far as the Common School Trust

was concerned had no finality which is an essential

element to the validity of all arbitrators award

Russell on Awards ed part II ch sec Randall
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Randall Ingram Mimes Smith Wilson 1897

B/tear Harradine Williams Wilson et al

Russel cites adecision man annonymouscasewhich
PROVINCE

OF ONTARIO
is to be found in Dyer 242a That decision seems to AND THE

PROVINCE
me to be especially applicable to the case before us

OF QUEBEC

is that of reference respecting the right title interest
THE

and possession of certain parcel of land where the DOMINION

OF CrAD
award instead of awarding the property in the .1and

only gave profit out of it It is precisely what has
COMMON

been done with the Common School Trust by the award SCHOOL

of 1870 That this award so far was not final is FEND
AND

rendered more than apparent by the legislation that

the Dominion and the two provinces have been obliged

to originate for the division of that trust Canada 57

Vict ch Ontario 57 Vict ch II Quebec 57 Vic
ch

am of opinion that if the arbitrators had not

exceeded their powers and jurisdiction as think they

have their award on the Common School Trust would

be defective and void for this last reason want of

finality and that we should award as have already

mentioned that the income or interest produced by

the School Fund should be divided irrespective of

what the award of 1870 pretends to have ordered and

according to the population of Ontario and Quebec in

1861

BBy sec of the British North America Act

1867 the Dominion of Canada was to come into exist

ence on the day fixed by proclamation of Her Majesty

That proclamation was issued on the 22nd May 1867

and fixed the first day of July 1867 as that on which

the three Provinces of Canada Nova Scotia and New

Brunswick should be united and form the Domini

East 80 Ex 327

East 444 Ex
Ex 90
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1897 of Canada Paragraphs and of the award of 1870

profess to deal with the Common School Fund as held

PROVINCE on the 80th June 867 by the Dominion of Canada
OF ONTARIO

AND THE But the Dominion had then no existence and did not

PRVINcE hold the Common School Fund which at that date

was still held by the Province of Canada

DoMINIoI There is very wide difference between annulling
OF CANADA

the first award and finding that it is on its face null

In re for being ultra vires-as think it is for dealing with

the School Trust otherwise than directed by law

FEND
AND hjch empowered the arbitrators to divide and adjust

and not to maintain it in division forever and to create

trust in relation to the same If so doing was ultra

vires the award is in the words of Lord Cairns already

quoted in my memoranda ineffective and without

any possible effect goes for nothing and can be

resisted and we must treat it as such not for extrane

ous matter but for matters appearing on the face of itO

admit that we must in that case consider th.e

Common School Trust as it was at Confederation that

is Trust Fund for the benefit of the Common Schools

of Canada in which the two sections of that province

named in the statute were then interested to the pro

portion of their pojulation at that time The law

especially mentions the two divisions Upper and Lower

Canada sec 26 as the divisions of the pro

vinces to which the income of the Fund must be

apportioned and therefore the schools for the main

tenance of which the trust was creates were the

schools of Upper and Lower Canada The

Act 1867 changed nothing in that law and in the

Tight of the two sections or rather of Upper and Lower

Canada whose namesit has changed to those of Ontario

and Quebec
The trust was absolutely for local or provincial pur

poses and therefore ceased to be under the disposal of
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the Governor-General whose duties so far as provin- 1897

cial matters were concerned devolved on the Lieuten-

ant-Governor of each province

But it had first to be divided as common fund AND THE
PRovINcE

and if it has not yet been legally divided it is still in OF QUEBEC

comrnon and called to establish its amount we must
THE

do so ta.king it as it was on the first of July 1867 DoiliNloN

OF CANADAThe lands had under the law been set apart for the

maintenance of Common Schools in the two sections ./ re

CoMMoN-
of the province such was their destination It mat- SCHOOL

FOND ANDtered not where they were situated they were affected
LANDS

by the object for which they had been so set apart and

which was trust existing in respect of them and

the successor of Lower Canada Quebec was one of the

two beneficiaries who had an interest in the same sec

109 Section 129 did for the laws in force in Canada

before Confederation what secs 139 and 140 did for the

proclamations oh 26 remained in force and

applied to Ontario and Quebec as it had applied before

the first July 67 to Canada and its two divisions

Upper and Lower Canada
The Legislature of the Province of Canada had made

the trust perpetual hut it could have altered the law

and ordered its division between Upper and Lower

C.anada It could even have put an end to the trust and

declared its extinction The division of Canada into

the two provinces by making it the distinct and separ
ate property of Ontario and Quebec did not affect its

perpetuity which remained an obligation on each pro
vince so long as it did not legislate otherwise But as

it was theirs the arbitrators had no authority to award

that it should remain in the hands of third party

forever

If the first arbitrators had exercised the powers
which the law had vested in them that is divide and

adjust the trust they could have assigned to Ontario
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1897 much larger share than to Que1ec but as they have

assumed an authority which had not been conferred

on them the whole of their award on that Trust Fund

AND THE is null and thereby without possible effect
PRovINcE

OF QUEBEc
have already expressed that the fact that part of

THE
the trust consisted in lands in Ontario which were

DoMINIoN made the property of that province subject to the trust

OF CANADA
offered no obstacle to the division as what was to be

In re divided was the proceeds of the lands and all that was
COMMON

ScHooL required for an efiectual division was to award that

PNADAD Ontario should account to Quebec for determined proW

portion of the price when realized

It seems to me that the cases of legacies to bodies

which had ceased to exist at the death of the testator

have no analogy to the case before us Legacies take

effect at the death of the testator and as if made on

that date If the name legatee had previously lost its

existence there is nobody to receive the gift which

returns to the general representative of the estate

But if the body to which the legacy was made had

still its existence at .the death of the testator it

received the gift and its separation afterwards into

two distinct bodies does not revoke the gift or deprive

each of its.share of the same especially when each of

the two continue the work which the legacy was

expressly made to help
The statute created the trust for the maintenance of

Common Schools in Canada but directed that its

income should be divided between Upper and Lower

Canada nominally 26 for the support of

Common Schools in each which is equivalent to the

trust being made for both It had been carried into

effect for number of years previous to the two

sections of the province being divided and their

names and nothing but their names changed Even

in case of legacy the mere change before the death of



VOL XXVIII SUPREME COURT OF CANADA 651

the testator of the name of the legatee would certainly 1897

not deprive it of the gift

If in establishing the amount of the school fund in

the hands of the 1ominion we deduct the $124000 AND THE

which in the accounts submitted to our review are OFC
deducted therefrom for improvement fund we decide

THE
thereby that Ontario is entitled to that much for the DOMINION

improvement fund and we therefore pass upon matter0T
CAiADA

which is specially excluded from our jurisdiction by
In

COMMON
the reference ScHooL

FUND AND
If the arbitrators had divided as they were directed LANDs

to do the Common School Trust Fund however

unjust the partition would have been they would

have acted within the scope of their jurisdiction and

their award so far would have on its face been legal

but called upon to adjust and divide that trust they

have chosen to award as to most of it what they had

no authority to do and in that have exceeded their

jurisdiction and made their award nullity not only

as to the part of it which is ulfra vires but as to the

whole of that trust fund as well as the amount of one

hundred and twenty-four thousand dollars as the rest

The nullity of an award as to one point affects and

nullifies the whole decision as to the other questions

or subjects connected therewith as admitted by the

Lord Chancellor in the argument before the Privy

Council

The Common School Trust was one complete asseL

The other assets could be separated from it and there

fore the award as to the others was not affected by

the illegality
of the same as to the school trust But

no part of the school fund or trust could be separated

from the others It was to be adjusted upon or divided

in its entirety as one It is upon that ground that

find null the deduction of $124000 as well as the other

deduction for improvement fund and the whole of
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1897 their award so far as it extends to the subject of the

Common School trust
PROVINCE

OF ONTARIO

AND THE BuRBIDGE J.TIis Lordship cited the matters re
PRO VINCE

OF QUEBEC ferred and the statutes appointing the arbitrators and

proceeded as foflows
THE

DOMINION Now it is to be observed that the arbitrators are

OF CN1
given authority among other things to determine

In re questions relating to or incident to the accounts
COMMON
SCHOOL as rendered by the Dominion to the provinces up to

FNAD January 1889 Par and and to ascertain the

amount of the principal of the Common School Fund

taking into consideration the sum then held by the

Government of the Dominion of Canada Par
and but subject to this limitation that the ques

tions respecting the Upper Canada Improvement Fund

are not to form any part of the reference

Turning now to the accounts rendered by the

Dominion to the provinces up to January 1889 the

first mention find of the Common School Fund is

at page eight Schedule of Exhibit or No 56

where it is stated at the sum of $1733224.47 which

it is conceded on all sides was at the date of the Union

the amount of .the fund including therein the sum of

$58000 invested in the Quebec Turnpike Trust De

bentures and also sum of $29580 arrears of interest

on such debentures which at the time were considered

to he valueless Then we find the fund mentioned

again in Schedule of the same Exhibit at 43

where in the Ontario and Quebec subsidy account

the provinces are credited with interest on the Com

mon School Fund the first credit being of an amount

of $41141.11 for half years interest due January 1st

1868 that is one half years interest at five per centum

upon sum of $1645644.47 the balance of the fund

mentioned after deducting the amount of the Quebec
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Turnpike Trust Debentures and accrued iuteres 1897

Some of the other credits of the half years interest on

the fund as given in this account are stated at amounts

in excess of that mentioned but the reason t.herefor AND THE
PROVINcE

and the error have been explained and not being OF QUEBEC

material to the question now before us need not be
THE

L1 .1

iurtuer reierleu DOMINION

In Schedule of the same Exhibit page 102 the
OF CANADA

Common School Fund is stated in the account in the In re

CoMMoN

following manner ScHooL

Common School Fund $1733224.47 FND
AND

Less Investments

Quebec Turnpike Trust $58000.00

Arrears of Interest on Turn

pike Trust 29580.00 87580.00

$1645644.47

At page 121 of the same schedule in statement of

the Province of Ontario account the province is credited

with the Upper Canada Improvement Fund amount

ing to $124685.18 This sum of $124685.18 is an

amount which by the award of the third September1

1870 was deducted from the Common School Fund as

held by the Dominion at the date of the Union In

the same statement of account at page 123 in the Pro

vince of Ontario account the province is credited on

the thirty-first day of December 1867 with its share

according to population of one half years interest on

the Common School Fund stated to be $1520959.21 it

should be twenty-nine not twenty-one cents and at

page 139 the Province of Quebec is credited with its

share of the interest the amount of the fund being

stated at the same sum or figure Like entries respect

ing the Common School Fund the Upper Canada

Improvement Fund and the amount of the former fund

on which the Dominion credited the provinces with



65t SUPREME COURT OF CANADA XXVIII

1897 interest will be found in other exhibits These state

fjj ments present this difficulty that in one place we

find the amount of the Common School Fund stated

AND THE at $1645644.47 without any deduction for the

0BVI Upper Canada Improvement Fund while in two

ThE
other places the fund is stated at $1520959.21

DoMINIoN the balance of $124658i8 being credited to Ontario

OF CANADA
as part of the Upper Canada Improvement Fuud

In re Now but for the limitation as to the matters re
COMMON
SCHOOL ferred contained in the fifth paragraph of the Agree-

FUND AND
LANDS ment of Submission the arbitrators would without

doubt have authority to correct this discrepancy in the

statements of the accounts according to their view of

what the rights of the parties to the reference are

The parties have however agreed that the questions

respecting the Upper Canada Improvement Fund are

not at present to form part of the reference subject to

the reservation by Ontario of any of its rights to main

tam and recover its claims if any in respect ofthe said

fund The reservation was it is admitted made at

the instance of Quebec In the proposals set out in

the Order-in-Council of the twelfth of December 1890

mentioned in the Agreement of Submission it was

stated that the outstanding question as to the Upper

Canada Land Improvement Fund was not to form part

of the reference unless the Quebec Government there

after consented to include the same There were at

the tine two questions relating to this fund One

had to do with the deduction from the Common School

Fund of the sum of $124658.18 made by the award of

September 1870 and the further deduction of twenty-

five per cent which the Province of Ontario was thereby

authorized to make from any moneys collected after

June thirtieth 1867 on School Lands sold between

the fourteenth of June 1853 and the sixth of March

.1861 and the other was claim made by Ontario that
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the Upper Canada Improvement Fund should be 1897

increased by further sum of $101771.68 representing

one-fifth of the receipts from Crown lands sold between PROVINCE

or OwrArtIo
the dates mentioned The first question had been AND THE

dealt with by the arbitrators appointed under the

142nd section of The British North America Act 1867

and the other had never been passed upon and was D0M0N
think the outstanding claim that it was in-

CANADA

tended to exclude Quebec had nothing to lose but

everything to gain by bringing again into debate

the question that had in the earlier arbitration FD AND

been determined against it The credit to Ontario

of the sum of $1246.58.18 on account of the Upper
Canada Improvement Fund was one of the items

of the accounts which in express terms were refer

red to the arbitrators to be determined upon
Then we have seen that the arbitrators are em
powered to ascertain and determine the amount of

the principal the Common School Fund and in doing

so to take into consideration not only the sum then

held by the Government of the Dominion of Canada

but also the amount for which Ontario is liable But

how is that to be done without either including or

excluding the deduction for the Upper Canada Land

Improvement Fund Either there is such fund con

sisting so far as the moneys are in the hands of the

Dominion of Canada of sum of $124658.18 or there

is not and either the Province of Ontario is liable for

the total of the sums collected from school lands less

six per cent for management without any deduction

for the Upper Canada Improvement Fund or it is not
and when we determine that liability we must from

the necessity of the case either make or not make the

deductions So for myself should if it had been

necessary have been prepared to hold and so far as

it may be necessary am prepared to hold that mci-
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1897 dentally we have jurisdiction to deal with the Upper

Canada Land Improvement Fund so far as that fund

depends upon collections arising from the sale of school

AND THE lands However for Ontario and Quebec both it is

OF QUEBEC
contended that the arbitrators have no such jurisdic

ThE tion it being in substance argued for Ontario that the

DOMINION result is that the arbitrators must take the sum
OF CANADA

mentioned in clause of the third paragraph of the

In re Agreement of Submission as then held by the Gov
ColIM0N

SCHOOL ernment of the Dominion of Canada to consist in the

FUND AND
LANDS first place of the amount of $1520959.29 mentioned in

the accounts leaving the balance of the $1645644.47

to be credited as it is in the accounts to the Province

of Ontario as part of the Upper Canada Land Improve

ment Fund while for Quebec it is contended that the

whole of the sum of $1645644.47 should be credited

to the Common School Fund Now if we adopt the

latter view we must strike out of the statement of

accounts submitted to us the amount of $124685.18

that has been credited to Ontario and add that sum to

the $1520959.29 at which in that part of the accounts

in which the statement has any effect upon the results

the amount of the Common School Fund has been

stated That clearly is to deal with and pass upon the

subject of the Upper Canada Improvement Fund

do not forget that the learned Chief Justice of Quebec

suggests that we could state the amount of the Com

mon School Fund at the larger sum with an intima

tion that we had not determined whether or not

any deductions should be made on account of the

Upper Canada Improvement Fund But that it seems

to me is to refuse to exercise our authority That is

not to ascertain and determine what the amount of the

Common School Fund is but to decline to determine

such amount And even if some such an expedient

were open to us with reference to the $124685.18 do
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not see how it could avail us when we come to deter- 1897

mine the amount for which Ontario is liable On the

other hand if we adopt the contention put forward on

behalf of the Province of Ontario it will not be AND THE
PROVINCE

necessary to make any changes in the items now in OF QUEBEC

question in the accounts submitted or to do or
THE

say anything with respect to the Upper Canada DOMINION

Improvement Fund except to leave it in the statement
CANADA

of accounts where we find it Wherever in the ac-
In re

COMMON
counts submitted the Common School Fund is stated ScHOOL

at $1645644.47 it is so stated as one of the items of FND
AND

balance sheet and to show a1 what the Commou
School Fund stood as liability at the union of the

Provinces of Canada and the result is all the same
whether it is so stated at the sum mentioned or

whether it is divided into two parts and one given as

the amount then due to the Common School Fund
and the other as an amount owing to the Upper

Canada Improvement Fund am of opinion there

fore that in determining the amount of the Common
School Fund we must start out with the sum of $1-

520959.29 which we find that the Dominion held for

the two provinces and on which we find them credited

rith interest in the accounts submitted to us
Before leaving thispart of the case wish however

to add that whatever view may be entertained as to our

authority to deal with the matter think the deduc

tions from the Common School Fund made by the

award of September 1870 and those thereby author

ized to be made on account of the Upper Canada Land

Improvement Fund were under all the circumstances

of the case just and proper deductions The Corn

mon School Fund has had the benefit accruing to it

from the sales of the land being made on the under

standing that one-fourth of the proceeds would be set

apart to make roads through such lands and other irn

42
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1897 provements for the settlers and it was only common

fairness and honesty to give effect to that understand

ing agree with the learned Chief Justice of Quebec

AND THE that the question as to whether or not in making and
PROVINCE

OF QUEBEC authorizing such deductions the arbitrators exceeded

ThE
their powers is not concluded by the judgment of the

DoMINIoN Judicial Committee of the Privy Council in respect to

OF CANADA
such award Their Lordships in answering in the

In re affirmative the question as to whether the award was
COMMON
ScHooL valid or not were careful to confine their answer to

FUND AND
LANDS the objections made to the award in the special

case and it is clear from the notes of the argument

that the question as to whether or not the arbi

trators had exceeded their powers in dealing as

they did with the Common School Fund was not

thought to be one of the objections made to the

award in the special case Bu cannot for my
self see wherein in making such deductions the

arbitrators exceeded their powers It may be that

in so far as the award may be taken to place the fund

in the hands of the Dominion for all time the arbi

trators exceeded their powers but that would not

avoid the award in respect of matters within their

powers if the view of their status and position sug

gested by the Lord Chancellor in 1878 should prevail

During the argument of the special case stated on the

award and matters incident thereto he gave expression

to the view that the arbitrators were persons executing

Parliamentarypower that they were called arbi

trators in the statute beOause they must have some

description that it was not the same as private

arbitration under private instrument and that if

what they did was not within their parliamentary

power it went for nothing but if it was within such

power there was no objection to it
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On the 11th January 1889 by an arrangement 1897

between the Province of Ontario and the Dominion of

Canada the province was debited with and the Corn

mon School Fund credited with an amount of $925- AND THE
PROVINCE

625.63 that Ontario admitted to have in its hands as OF QUEBEC

arising from collections made in respect of sales of
ThE

School Lands and on the 19th of April 1890 Ontario DoMINIoN

OF CANADA
was in hke manner debited with and the .ommon

School Fund credited with further sum of $11103.70

These two sums are in determining the sum held by ScHooL

-the Government of the Dominion of Canada on the
FUND AND

Bist day of December .1892 to be added to the sum of

$1520959.29 before referred to making the total sum

so held at that date $2457688.62

The next question to be determined is the amount

for which Ontario is liable to the Common School

Fund We are not at present asked to state the

amount in figures That would not be possible with

the materials before us but we have to decide some

questions preliminary to final determination of the

amount

And first agree with my colleagues whose opinions

have had the great advantage of reading that

Ontario is not liable out of the proceeds arising from

the sate of Crown lands other than the million acres

set apart for that purpose to contribute anything to

the Common School Fund also agree that out of

the moneys collected or received by Ontario on account

of the Common School Lands set apart in aid of the

Common Schools of the late Province of Canada the

province is entitled to retain six per centum for the

sale and management of such lands am also of

opinion that out of the proceeds of the said lands sold

between the 14th day of June 1853 and the 6th day

of March 1861 received by the Province of Ontario

the province is entitled after deducting the expenses

42
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1897 of management as aforesaid to take and retain one

fourth of the balance of such proceeds for the Upper

Canada Improvement Fund The Province of Ontario

AND THE is liable it seems to me in respect of moneys received
PROVINCE

OF QUÉBEC from the sales of school lands made between the dates

THE
mentioned for the amount collected less six per cent

DOMINION for management and less twenty-five per cent of the
OF CANADA

balance and in respect of moneys received from the

in re sales of other school lands the province is liable for
COMMON
ScHooL the amount collected less six per cent for manage

FUND AND
LANDS ment Where sales of school lands made between

June 14th 1853 and March 6th 1861 have been can

celled and the lands resold Ontario is think liable

for the amount received less only the six per cent for

management Of the moneys collected by Ontario

for school lands sold Quebec alleges that sums

amounting in the aggregate to $9468.59 have not been

credited to the Common School Fund and Ontario

claims that certain refunds chargeable against the fund

have also been omitted agree of course that in

respect of these or any other errors or omissions the

accounts rendered by Ontario of moneys received on

account of the Common School Fund are open to

correction

Then with respect to the sum invested the

Quebec Turnpike Trust debentures and the interest

due thereon agree with my learned colleagues that

there is in respect of such debentures no liability on

the part of the Dominion to either of the provinces or

on the part of Quebec to Ontario Whatever sums

may be realized from the principal moneys due on
such debentures or from the arrears of interest due at

the date of Union should be added to the principal of

the Common School Fund and whatever sums may be

ralized from arrears of interest that have accrued due

since the Union should be apportioned between
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Ontario and Quebec in the same proportion as the 1897

interest on the fund is apportioned

What have said covers think all the questions

now to be dealt with in respect to the Common School AND THE
PRovINCE

Fund except the claim put forward in the Quebec OF QuEBEC

statement of the case that the Dominion is liable to
THE

Quebec for interest on the moneys that Ontario should DOMINION

OF CANADAnave paid into the fund from time to time The ques
tion is of no practical importance and has not been re

COMMoN
pressed and should be dismissed Whatever sum SCHOOL

Ontario is found to owe to the fund as principal FND
AND

money should suppose he debited to Ontario in the

Ontario account as of the 31st of December 1892 un
less some other date should he agreed upon and with

respect to any interest on such fund that Ontario may
at that date be fbund liable for Quebecs share thereof

should be debited to Ontario in the Ontario account

and credited to Quebec in the Quebec account

The Province of Ontario gave notice of appeal from

said award as follows

Take notice that the Province of Ontario under the

provisons of the statutes above mentioned hereby

appeals to the Supreme Court of Canada from the

award of the arbitrators herein bearing date the 6th

day of February 1896 in so far as the same implies or

declares any liability by Ontario in respect of the

Common School Lands or Fund
And further take notice that Ontario will on the

hearing of such appeal limit its contention and except

as to so much of paragraphs and of the said award

as determines the liability of Ontario

First as to paragraph of the said award which

states That the Province of Ontario is not liable out

of the proceeds arising from the sale of the Crown

lands of the Province other than the million acres of

Common School Lands set apart in aid of the Corn-
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1897 mon Schools of the late Province of Canada to con

THE tribute anything to the said Common School Fund

PROVINCE Ontario appeals against so much of the finding in
OF ONTARIO

AND TEE the said paragraph as implies that Ontario is under

any liability
in respect to the Common School Fund

or Lands

DoMINION Second as to paragraph of the said award which

OF CANADA
states That subject to certaindeductions the Province

In re of Ontario is liable for the moneys received by the

COMMON
SCHooL said province since the first day of July 1867 or to

FUND AND be received from or on account of the Common
LAMDS

School Lands set apart in aid of the Common Schools

of the late Province of Canada

Ontario appeals against the finding in the said para

graph of liability of Ontario as thereby decidcd

And Ontario asks that the Supreme Court of Canada

declare that Ontario is not liabl in respect of the

matters set out in paragraphs and of the said

award whereby Ontario is declared liable and that

there is and has been no liability on the part of

Ontario in respect of lands in Ontario known as the

Common School Lands or in respect of moneys

received or to be received by Ontario from or on

account of Common School Lands

And Ontario further asks that the said award be

varied accordingly or otherwise amended as the said

Honourable Court may deem necessary and propeL

The Province of Quebec also appealed the notice of

appeal being the following

Take notice that the Province of Quebec under the

provisions of the statutes above mentioned hereby

appeals to the Supreme Court of Canada from the

award of the arbitrators herein bearing date the 6th

day of February 1896 made in respect to the Common

School matter in so far as such award permits or

allows any deduction from the amount of the principal
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of said Common School Fund for the Upper Canada 1897

Land Improvement or Upper Canada Improvement
Ti

PROVINCE
Ufl

OF ONTARIO

And in this respect the Province of Quebec will AND THE
PROVINCE

contend that under the provisions of paragraph of
OF QUEBEC

the award the principal of the Fund should be
THE

augmented by the sum of $124685.18 and that under DOMINION

OF CA1ADA
paragraph of the said award th amount of twenty-

five per centum referred to in the paragraph men- re

COMMON
tioned secondly should not be deducted SCHOOL

FUND AND
And the Province of Quebec will ask that the said LANDS

award be varied accordingly and amended so as to

not permit of any deductions from the principal of the

said Common School Fund for any sums for the said

Upper Canada Land Improvement Fund or Upper

Canada Improvement Fund

The following counsel appealed on the hearing of

the appeal

Hogg for the Dominion of Canada

Hon Edward Blake Ernilius Irving and

Clark for the Province of Ontario

Trenliolme Q.C Beique and Hon

Hall for the Province of Quebec

On behalf of the Province of Quebec motion was

made to quash the appeal of Ontario from the said

award on the ground that it was limited to the ques

tion of that province being under any liability at all

in respect of the Common School Fund and Lands

question which it was alleged was not raised nor

argued before the arbitrators but came up for the first

time on this appeal The court reserved judgment on

the motion and directed the hearing to proceed on the

merits

Counsel for Ontario were first heard

Blake C.The first part of my task is to

show to your Lordships what was the origin and
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1897 nature of the Common School Fund and what was

the situation at the time of the passing of the British

PROVINCE North America Act in order that one may discern
OF ONTARIO

AND THE what effect that statute produces upon the situation
PROVINCE

OF QUEBEC
so existing

THE
The first statute respecting the fund was Vict

DOMINION ch 18 passed on 18th Sept 1841 an Act to make
OF CANADA

_.... further provision for the estabushment and main

0lnre
tenance of Common Schools throughout the provinces

ScHoOL It is provided by the second section that for the

FEND
AND

establishment support maintenance of Common

Schools in each and every township and parish in this

province there shall be established permanent fund

which shall consist of such moneys as may accrue

from the selling or leasing of all lands which the

legislature or other competent authority may here

after grant and set apart for the maintenance and

support of Common Schools in this province

Then it provides that all such moneys as shall arise

from the sale of any such lands or assets and certain

other moneys hereinafter mentioned shall be invested

in safe and profitable securities in this province and

the interest of all moneys so invested and the rents

issues and profits arising from such lands or estates as

shall be leased or otherwise disposed of without

alienation shall be annually applied in the manner

hereinafter provided to the support and encourage

ment of Common Schools

Now call attention at the start to that which runs

through the whole of these series of statutes That is

that it was provision by the legislature of one

single province the province of united Canada to

provide for the establishment and maintenance of

system of Common Schools in the province and that

anything that was being done in the way of creation

of fund whether of capital or of income was for the
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purpose of dealing with the Common and Public 1897

Schools set up by controlled by and capable of being

moulded by the legislature of that province

Sec provides That for the establishment support AND THE

and maintenance of Common Schools in this province OF
there shall he granted to Her Majesty annually during THE
the continuance of this Act the sum of fifty thousand tOMxNION

OF CANADA
pounds currency to be distributed among the several

districts in the manner hereinafter provided and such
CoMMoN

sum shall be composed and made up of the annual ScHooL

income and revenue derived as aforesaid from the said FEND
AND

permanent fund and of such further sum as may be

required to complete the same out of any unappro

priated moneys which are now raised and levied or

which may hereafter be raised and levied by the

authority of the legislature to and for the public uses

of this province and the said annual grant shall be

and be called the Common School Fund
call attention to the fact that from the start and

throughout the provision with reference to this fund

was one which as shall have to show presently was

not observed viz that the annual proceeds of the

fund interest and profits of the fund which it was

designed to raise by the sale or rental of lands were

to be applied towards the payment of sum of 50-
000 that at least the grant was to be made up to

50000 out of the consolidated fund

Then the fourth section provides that it shall be

lawful for the Governor of this province by letters

patent under the great seal thereof to appoint from

time to time one fit and proper person to be super

intendent of education in this province and such

superintendent shall hold his office during pleasure

and shall receive such yearly salary not exceeding the

sum of seven hundred and fifty pounds currency as
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1897 the Governor may appoint and the duties of the said

superintendent shall be

PRovINCE 1st To apportion in each and every year on or
OF ONTARIO

AND THE before the third Monday in May in such year the

PRovINcE

OF QUEBEc money annually granted by the legislature as aforesaid

THE among the seyeral municipal districts in the ratio of

DOMINION the number of children over five and under sixteen

or OANADA
years of age that shan appear by the then iast census

In re of the province to be resident within such district

COMMON
SCHOOL respectively

FuND A1D 2nd To furnish the Receiver General of the

province for his rule and guidance with certified

statement or list of the apportionment of the money

granted by the legislature under the provisions of

this Act as aforesaid among the several districts

3rd To certify the apportionment of the public

money as aforesaid to the treasurer of each and every

of the said districts respectively who shall lay

the same before the district council to the end that

each district council may direct and they are hereby

authorized and required to direct such sum to be

raised and levied for the purposes of this Act and

within their respective districts over and above all

rates laid for other purposes as shall be equal in

amount to the money so apportioned from the
prorn

vincial treasury

The next Act is Vict ch and it recites once

again

Whereas it is expedient to make further provision

for the establishment and maintenance of Common

Schools throughout this province be it therefore

enacted that the sum of
fifty

thousand pounds annually now granted by law for

the maintenance and support of Common Schools in

this province shall from year to year be apportioned
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by order of the Governor of this province in council 1897

between the divisions of this province formerly con

stituting the provinces of Upper and Lower Canada

in proportion to the relative numbersof the population AND THE

of the same respectively as such numbers shall from OF
time to time be ascertained by the census next before

ThE
taken in each of the said divisions respectively DoMINION

OF CANADA
That was difference in detail but not in principle

The principle of division before had been the number In re

COMMON

of children between and 16 in each municipal dis- ScHooL

trict the principle of division now is according to the FAND
number of the whole population as ascertained by the

census

And then there is the temporary provision because

there had been no effectual census in Lower Canada

that until an effectual census was made in Lower

Canada there should be fixed division of the fund

Of course need not say that that is immaterial

because censuses were taken and the permanent pro

vision came into operation shortly afterwards

Then on the 30th May 1849 the Legislature deter

mined to increase the amount and they said it was

desirable that the annual sum of 100000 should be

raised from the public lands for the maintenance and

support of Common Schools and that so much of the

first moneys to be raised by the sale of such lands as

shall be sufficient to create capital which shall pro

duce the said annual sum of one hundred thousand

pounds at the rate of six per cent per annum should

be set apart fbr that purpose be it therefore enacted

that all moneys that shall arise from

the sale of any of the public lands of the province

shall be set apart for the purpose of creating capital

which shall be sufficient to produce clear sum of one

hundred thousand pounds per annum which said

capital and the income to be derived therefrom shall
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1897 form public fund to be called the Common School

Fund
PROVINCE Then they provided by the second section that the

OF ONTARIO

AED THE capital of the said fund shall from time to time be

PRvINCE invested in the debentures of any public company or

ThE
companies in the province which may have been

DOMINIoN incorporated by an Act of the Legislature for the con
OF CANADA

struction of works of public nature and which said

COMMON
company or companies shall have subscribed theirwhole

SCHOOL capital stock paid up one.half of such stock and com

FiND
AND

pleted onehalf of such work or works or in the public

debentures of this province for the purpose of creating

such annual income
And then call your Lordships attention to this

provision Which said fund and the income thereof

shall not be alienated for any other purpose whatever

but shall be and remain perpetual fund for the sup

port of Common Schools and the establishment of

township and parish libraries

Then they provided that the Commissioner of

Crown Lands under the direction of the Governor in

Council shall set apart and appropriate one million of

acres of such public lands in such part or parts of the

province as he may deem expedient and dispose

thereof on such terms and conditions as may by the

Governor in Council be approved and the money

arising from the sale thereof shall be invested and

applied towards creating the said Common School

Fund Provided always that before any appropriation

of the moneys arising from the sale of such lands shall

be made all charges thereon for the management or

sale thereof together with all Indian annuities charged

upon and payable thereout shall be first paid apd

satisfied

Then That so soon as net annual income of

fifty thousand pounds shall be realised from the said
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school fund the public grant of money paid out of the 1897

provincial revenue for Common Schools shall forever

cease to be made charge on such revenue Provided

always nevertheless that in the meantime the interest AND THE
PR0vJNcE

arising from the said school fund so to be created as QUEBEC

aforesaid shall be annually paid over to the IReceiver
TILE

General and applied towards the payment of the DOMINIoN

yearly grant of fifty thousand pounds now appropri-

ated for the support of the Common Schools Pro-
ColIM0N

vided further that after the said annual sum of fifty SCHOoL
Fui AND

thousand pounds shall have been taken off the ion- LANDs

solidated Revenue if the income arising from the said

school fund shall from any cause whatever fall short of

the annual sum of fifty thousand pounds then it shall

and may be lawful for the Receiver General of the

province to pay out of the said Consolidated Revenue

such sum or sums of money as may from time to time

be required to make up such deficiency the same to be

repaid so soon as the said income of the said school

fund shall exceed the said sum of fifty thousand

pounds
And then 16 Vict ch 159 sec 14 provides It

shall be lawful for the Governor in Council to reserve

out of the proceeds of the school lands in any county

sum not exceeding one-fourth of such proceeds as fund

for public improvements within the county to be ex

pended under the direction of the Governor in Council

and also to reserve out of the proceeds of unappropri

ated Crown Lands in any county sum not exceeding

one-fifth as fund for public improvements within the

county to be also expended under the direction of the

Governor in Council

Then ch 26 the Consolidated Statutes is the next

and think the last of these antecedent statutes which

is to be referred to Here follows the recital and first

five sections of the Act
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1897 And then there is repetition of the provision as to

what was to happen so soon as net annual income

of two hundred thousand dollars from the lands has

AND THE been reached and happy state of the case which has
PRovINcE

OF QUEBEC not arisen

THE
And then the Governor in Council may reserve

DoMnuoN out of the proceeds of the School Lands in any county
OF ANAD

sum not exceeding one-fourth oI such proceeds and

COMMON
out of the proceeds of unappropriated Crown Lands in

ScHooL any county sum not exceeding one-fifth thereof

such sum to be funds for public improvements within

the county and to be expended tinder the direction of

the Governor in Council

That is the condition of things under the statutes

at the time of the passing of the British North America

Act And to the result of that condition of things as

far as the statutes go am not for the moment dealing

with what was actually done with the moneys and

how the fund which was said to exist at the passage

of Confederation was created but under the statute

submit the result is there was legislative provision

for the Common Schools of the old province which

schools under the control of the legislature of the whole

province were public schools and which provision was

necessarily subject to legislative action at any session

of Parliament

That being the state of the case now bring up the

question to what the actual condition of the assets

which are the subject of this contention was on the

30th June They are to be divided into two great

separate subjects The first is the so-called Common

School Fund sum certain which is treated as if it

had been sum of money actually in the hands of the

old Province of Canada representing the sum which

ought to have been collected and invested and put to

interest under the statute
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The second is of an entirely different character It 1897

is the sum which represented the purchase money
uncollected but due by private purchasers of the million

acres of lands which had been almost entirely within
ND

THE

nine or ten thousand acres sold and which purchase OFC
moneys were partly paid and partly unpaid The con-

THE
siderations which are applicable to these two subjects DoMINION

01 CANADA
differ but before reach the question of how far they

differ want to present to your Lordships what
COMMON

their state was at the moment In order to do ScHooL
FUND AND

tnat nave notning more to say at tne moment on tne
LANDS

second head of that part which consisted of uncol

lected purchase moneys of lands and of few thousand

acres of unsold lands

Something however have to say with reference to

the part which constituted what has been ordinarily

called the Common School Fund With the exception

of one small investment which had better probably

not have been made an investment of certain deben

tures of the Quebec Turnpike Trust no investments

whatever were made of the principal moneys which

were collected out of the million acres they were

not invested in the debentures of the province

they were not invested in the debentures of corpora

tions as authorized by the Act The Quebec Turnpike

Trust was small sum may have to mention it for

another purpose but it has been settled and we are

fighting about it no longer

But something more was done or something else

the duty was to have applied the interest from these

sales of lands yearly towards the $200000 year and

it was only to supplement the deficiency after that

application that the consolidated revenues of the pro
vinces were to be or could be called upon Instead of

adopting that course what was done was to pay yearly

out of the consolidated funds the whole $200000 and
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1897 to leave in consolidated fund the whole of the revenues

principal and interest The book account was kept
PROVINCE and oddly enough no account was taken of the circum

OF ONTARIo
AND THE stance that that hook account which included the

OREEC interest as well as the principal could not truly

THE represent liability of the province towards this fund

DOMINION so to speak while it included that interest or

OF CANADA
to the extent to which it included that interest

In re because that interest was applicable towards the
COMMON
SCHOOL payment of the $200000 year and when say

FEND
AND

$50000 of interest came in in any one year and

went into consolidated fund and when $200000 was

paid out of consolidated fund under the provisions

of the statute $150000 only really came out of con

solidated the other $50000 was really under the

statute paid out of the proceeds of the lands Not

withstanding that this book account the aggregate of

which makes the $1700000 odd remains which apart

from the question of the Land Improvement Fund con

stitutes the fund at the time of Confederation This

book account embraces all these payments of interest

although year after year they really were used pur

suant to the statute being paid into and out of con

solidated fund in the payment of $200000 year as

far as they went
The next point is to emphasize before your Lord

ships this fact that when Confederation came there

was not shilling in actual hand in specie put in the

bank representing this fund It was simple book

account like other book aOcounts representing not the

asset in any shape or form but only supposed liabih

ity to itself

Theie is thus no asset of the Province of Ontario

or the old Province of Canada in this regard what

ever excepting the Quebec Turnpike Trust and call
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your Lordships attention to the factThe 113th sec- 1897

tion of the British North America Act prescribed

The assets enumerated in the fourth schedule to
PROVINCE

OF ONTARIO

this Act belonging at the Union to the Province of AND THE
PROVINCE

Canada shall be the property of Ontario and Quebec OF QUEBEC

conjointly THE
The fourth schedule being looked at includes the DOMINION

OF CANADA
Quebec Turnpike Trust It was an asset It was

transferred but what was called the Common School re

CoMMoN
Fund was not an asset If it was anything it was ScHooL

liability Whether it was liability or not is the FiND
AND

question which is to be considered but it was certainly

not an asset and there was nothing to transfer what

ever in that connection

Then as to the purchase moneys uncollected or land

sold This stands for the principal part upon wholly

different footing It depends upon another clause of

the British North America Aºt and it is not affected

by the increase of Debt Act or such irrevocable changes

as to those to which have referred And in order

to ascertain what the position of things was as con

stituted by the British North America Act any dif

ference in contrast to the funds or the lands one has

to turn of course to section 109 which does not merely

by implication but by express language include the

sums due upon the lands

So that it is clear beyond dispute that these lands

and these purchase moneys for sold lands within

the Province of Ontario belong to the Province of

Ontario unless it can be established that there is

trust in respect to them or an interest of other pro
vinces in respect of them and the title of the Province

of Ontario still subsists notwithstanding that except

to the extent of the trust or interest They are

Ontarios suIject to whatever other interest there

may be

43
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1897 Then we come to consider that question which the

arbitrators had before them in the Indian annuities

PRovINcE case upon which they came to conclusion which
OF ONTARIO

AND THE was reversed by this court whose reversal was sus
PROVINCE

OF QUEBEC
tamed by the judicial committee upon the question of

trust or interest
THE

DoMINIoN Perhaps it may shorten things if before proceed
OF CANAD

to consider what the facts were as to that would

In re look and see what light is to be drawn as to the

meaning of this trust or interest from the decisions to

FUND AID which have referred

refer to the case of the Indian annuities and to

the judgment of his Lordship the Chief Justice at page

503 and following pages His Lordship proceeds to

analyse the documents in question in order to ascertain

whether there was under them any charge or lien

under the surrender of the lands and he says there is

therefore no ground for saying that there was any

express charge lien or trust Then if there is any

charge it can only be on the principle of the equitable

lien of an ordinary vendor of real property and from

analogy to the rules of courts of equity applicable to

such liens think this argument entirely inadmis

sible

Then the judgment proceeds to give the reasons for

that pointing out that the Indians had the highest

security and then discusses the argument upon the

Privy Council decision in the St Catherines Milling

Company The Queen and holds that that does not

apply as was contended

We have there light upon the proper consideration

to be applied to the question whether there is trust

or interest

So again in the judgment of Mr Justice Sedgewick

at page 537 and following pages

25 Can 444 .14 App Cas 46
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The Privy Council judgments are to be found in the 1897

Appeal Cases for97 Counsel referred to pages 210

211 and 213

The ground taken by the Chancellor is The learned AND THE
PROVINCE

counsel quoted from the Chancellor judgment at
OF QUEBEC

pp 617-621 an1e THE
Then following out the general line to be traced in DOMINION

OF CANADA
.the reasoning which have just read my first argu-

ment is that it is an entire misconception of this whole In re

CoMMoN
case to speak of there being in the time of the old ScHooL

Province of Canada any trust in this matter or any FEND
AND

interest other than that of the province in respect of

these lands

say there was none whatever in respect of the

fund in respect of the lands in respect of the purchase

money there was no trust there was no interest

But say secondly if you are to assume trust or

interest that trust or interest was such in its nature

was by Confederation by that radical change of

conditions whichtook place in the very subject matter

not merely destroyed but rendered impossible of

any replacement for after that day there never could

be common school of the old Province of Canada

Such thing was impossible and rendered impossible

.by the Act

Now my lords proceed to do what in the course

of the arguments on these appeals may often have

to do to argue upon the hypothesis that fail in

the argument which have just been addressing

to you proceed to invite your Lordships to con

sider because it is very material if there was trust

or interest What was that trust or interest And
will state to your Lordshipswhy it becomes material

because we have major and minor controversy
The major controversy is as to whether there is any
trust or interest in which case we contend at any rate

43
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1897 with reference to the land and suject to the con

siderations to which your Lordships has adverted as to

PROVINCE the fund it is Ontarios Then there is nothing to

OF ONTARIO

AND THE divide But they contend that not merely is there

PROVINCE

OF QUEBEC
trust or interest but that the division of that trust or

interest has not been effectual and that the true
THE

DOMINION division of that trust or interest ought to be something
OF CANADA

different They contend that the division ought to be

In re according to the population at the late province of
COMMoN
SCHoOL Canada as it stood in the year 1861 being the last

FOND AND
LANDS census ueiore

Now their whole case rests upon the proposition that

there was trust or interest and am now in very few

words about to present to your Lordships what seems to

me to be the unavoidable conclusion as to what the trust

or interest was if there was one at all Because it

seems to me that that renders it impossible to go out

side the propriety upon that theory of the case of the

award of 1870 have not yet got to that award but

refer to it as indicating the pursuance of course

which if the arbitrators had this matter within their

power was the only course which they could equitably

and justly have taken

ask then What was the trust or what was the

interest In order that there maybe trust or inter

est one must assume of ourse ceslui que trust at any

rate and the power to create trusteeS One must

assume an interest in some other than the proprietor

of the land How was this trust or this interest

created It was created admittedly only by the

statute What in respect of the question of appor

tionment of the fundwhether the apportionment of

the principal when authority exists in anybody to

apportion the principalor in the apportionment of the

income which alone was contemplated by the trust

was the provision The provision which with singu
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lar inconsistency Quebec sometimes asks you to speak 1897

of as sacred and perpetual trust to he rigidly jj
observed through all the variations of time and PROVINCE

OF ONTARIO

changes political and otherwise And what was AND THE
PRovINcE

it It was provision that the money should be
OF QUEBEC

divided between the two territorial divisions of the
THE

one Province of Canada yearly in proportion to the DOMINION

population as ascertaine4 by the last preceding
OF CANADA

census The fund itself to remain forever The yearly 01n
re

fruits of the fund to be divided in this way forever

That is the provision need not read again the FND AND

clauses of the Act do not suppose it will be disputed

that that is in truth the provision

Now want to know whether if there be trust or

there be an interest that trust or interest can be any

thing other anything greater anything less than the

statute which created it disclosed have shown

think that there is nothing but if there be something

it is that which the statute shadows forth and the

statute shadows forth perpetual fund divisible year

by year between the two territorial sections of the old

Province of Canada in proportion to the population of

each of those sections as ascertained by the last pre

ceding census

Now then pass from the condition of things as it

stood upon their hypothesis at the period of Confeder

ation to the effect of the award of 1870

And may be permitted to make preliminary

observation with reference to that award which is

that for my part am not disposed for moment to

suggest any difference of opinion from the judgment

of the Chief Justice of this court in the Indian Claims

Case as understand that judgment with reference to

the general view that ought to be taken upon the

subject of this award
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1897 go to the main question with reference to intra or

ultra vires with reference to this matter

PROVINCE The theory as have stated on which Quebec must
OF ONTARIO

AND THE rely on which it does rely is that there was trust

PROVINCE

OF QuEBEc
If so the trust must be executed and do not think

THE
it is pretended that in any other instance and if not

DoMiNIoN in any other why in this the arbitrators had power to-

OF CANADA
declare or decide trust at all The lands are the

In re lands of Ontario under the Act subject to whatever

may be the trust or interest of other persons The
FuND AND arbitrators were not to determine what those trusts or

interests were or how they were to be administered

at all That was left for the law or for convention or

for statutory arraigements between the parties but it

was not left for these arbitrators

The Province of Quebec has claimed that the right

of that province depends in respect of- the Common

School Fund not upon this award at all but upon

prior statutes and upon the British North Americs

Act alone This is important in view of-the situation

in which we now find ourselves on both sides.

The Province of Quebec has filed several documents

which indicate what its- present relation- to this

award is

Amongst them is first the case befre these arbitra

tors in which Quebec submits that whenever it can be

shown upon any other objection that is to say any

objection other than those made in the special case

the award is contrary to law and that it is invalid

that it is the duty o-f the present arbitrators so to

declare

Our contention is that there being in truth no trust

the award of 1870 could not and did not create one

We say that there was in this r.espect either trust

or not trust That the statute had prescribed

that the lands were ours subject to existing trusts
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or interests and that those arbitrators could not 1897

either create or define trusts but that if the first

award could create it it could do it only according
PRovINcE
OF ONTARIO

to the terms which are not division but perpetuity AND TUE

and as have said division of the income according to ORvUIBcEEC

successive censuses That is the thing which the first

award has attempted to do That was the only thing DoMINIoN

that could be done But as have said the function
OF CANADA

of those arbitrators was limited to division or adjustS In re

COMMON

ment and the thing which was the only thing that SCHOOL

could be done in this regard was thing which they
PA

could not do But if contrary to all that it should

be held that the arbitrators had power to deal with

the trust and had power to make the appropriate

declaration with reference to trust then contend

with the utmost confidence that if it is granted that

they had the power and if it is held that this was in

point of fact or that they had power to make it trust

although it was not trust then that what they

have done is literally to comply with the terms of the

trust that is to say just as literally as upon the theory

of its continued existence it would be complied with

say it cannot be complied with literally but upon

this hypothesis these objections have been overborne

and the arbitrators have adopted the cy-prŁs doctrine

and made that as near as could be as they were bound

to make it as near as could be and in respect of the

capital perpetual and in respect of the income being

divided and in respect of the division of the income

being in the varying proportions to be found by the

censuses they have just followed the terms of the

award and if they had power to deal with it at all

they had powerto deal with it in this way
Then let us look at the award Sections and

10 are those which apply to this matter Of these the

7th and 8th deal with the Land Improvement Fund

and do not touch the other at this moment
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1897 First of all by the 7th they take $124000 out of the

Common School Fund And by the 8th they deal not

with the Common School Fund as it was but the

AND THE residue of the Common School Fund after that deduc
PROVINCE

OF QuEBc tion so that assigns to Ontario $124000 out of the

THE
supposed assets of $1700000 and then they proceed

DOMINION to deal with the remainder of that fund Their award
OF CANADA

is with regard to the remainder only as to its appor

re tionment Then how do they deal with it That it

shall continue to be held by the Dominion of Canada

FND
AND and the income realized therefrom from the 30th day

of June 1867 and which shall be hereafter realized

therefrom shall be apportioned between and paid over

to the respective provinces of Ontario and Quebec

Then read sections and 10 of the award

Now as have said should have pressed your

Lordships very earnestly with reference to the question

of the book accounts The proposition that have

advanced as to the actuality of that and as to the possi

bility of adding to the public debt of the province in the

way in which it was done that they had no power at

all but argue that if they had power that there can

be no doubt whatever that their disposition is final

If they had power to deal with it in this way they have

dealt with it finally and there is no reversing it

cannot contend against that at all

Then as to the other parts and 10 argue as

before that the question whether Ontario lands were

subject to any trust is one of law disposed of by the

British North America Act and that the arbitrators had

no power either to annul or to create or to change any

trust or interest and that if some trust or some interest

might have been withintheir power trust or interest

of such character that it was not capable of being

dealt with by them within their power to divide or



VOL XXVIII.j SUPREME COUR1 OF CANADA 681

adjust cannot in the nature of things be within their 1897

power
should have thought it was only putting it ex

majori cautelÆ because could not conceive nor think AND THE

anybody would ever suppose it was contemplated to

hand over to the province beneficially the lands
ThE

which had been sold to somebody and the purchase DoMINIoN
CANADA

money paid and ali that remained was getting out the

patents They handed them over as they were subject

to the existing interests and rights of other people ScHooL

and it expresses that which think would have been FND
AND

implied and do not think it expresses anything

more

Therefore our suggestion is that this was beyond

the power of the arbitrators and therefore remained

an open question And endeavouring as far as can

to combine the different links of ihe argument which

apply to one thing at the same point our secondary

suggestion is that if it be held that it was within the

power of the arbitrators that there is no dispute what

ever that it was to be treated as an existing trust and

on the theory that it was an existing t.rust they did as

near as possible apportion

Then come to different allegation which has to

do with the state of things created by the award

which is that the province of Ontario is bound because

Mr Treasurer Wood who represented the province at

the time of the arbitration thought this was trust and

said so to the arbitrators

It is well known that the public is about the worst

served subject and that it is in the public interest

that the public and high political organizations should

not be bound by defaults and negligences and admis

sions without authority of those who have charge of

their business believe that is sound view It

tells enormously against me in the argument shall
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1897 have to address to your Lordships in answer to my
learned friends appeal but it is in my favour upon

PROVINCE this argument and having my choice of which attitude
OF ONTARIO

AND THE to take have the satisfaction of taking the attitude
PROVINCE

OF QUEBEC
which really believe is the sound one except with

THE
reference to the increase of Debt Act there you had

DOMINIoN other provinces who were not before the court there

OF CANADA
you had great settlement by statuteshort of that

in re do not see what this long array of letters correspon
COMMON
SCHooL deuce and Orders fl Council have to do with the case

FEND
AND The case seems to me to present very clear and simple

propositions viz that if the thing be within the

power of the arbitrators it is not open here if not

within it is open and you have to decide what has to

be done So that if Mr Treasurer Wood expressed the

opinion before the first arbitrators that this was

trust and suggested to them the way they should deal

with it he would not be making any concession

which could bind the province He might have been

right or he might have been wrong inhis law If

wrong do not think the province was bound and

do not think his concession conferred jurisdiction

The facts of course were not in dispute at all So

again as to the mode of dealing by the arbitrators

which he there suggested should be taken That is

as to the mode of making the trust perpetual and

dividing the income ordering the income to be divided

instead of dividing and adjusting the whole fund

if that was beyond their power his concession did

not bring it within and that view is put very promi

nently by Chief Justice Casault although very

much quarrel with the inference it seems to me His

Lordship draws from that view

Then all is therefore open Because there was no

trust nor interest because there was no power in the

arbitrators to declare trust to do more than divide
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and they have not divided and could not divide and 1897

therefore they could do nothing

Well the next stage is the Privy Council judgment

which.I think does not affect the decision on either AND THE
PROVINCE

point of view and just pass it by with that state- OF QUEBEC

ment
THE

Now want to make general observation DbiIINION

Al OF CAD
.aithough as have said argue that it is not material

what was the attitude during this long series of years
In re

COMMoN
of these two Crowns towards one another have to ScHOOL

point out what appears to have been their general FNDAED

attitude which is explanatory think of good deal

which might otherwise be difficult of explanation It

is well known of course that the province of Quebec

repudiated the binding force ofthe award altogether

and that after considerable time it remained in sort

of impasse Quebec said no the award is bad and an

effort was made to obtain ca.se and it failed and

things went on for number of years as public things

do before any arrangement could be made whereby

any sort of decision could be arrived at upon the

points upon which Quebec contended that the award

was void That state of things lasted for good many

years until shortly before the reference to the Privy

Council During that interval diffrent suggestions

were made by the authorities There is one letter to

which wish to refer of the then Attorney General

and the Prime Minister of the province of Ontario to

the corresponding authority believe of the province of

Quebec dated 10th of June 73 in which he argued out

the question at great length as to the proposition which

Quebec insisted still was the true proposition the true

ratio decidenai and made suggestions that for peace

sake Ontario would be prepared to do so and so and

that it would be as beneficial or more beneficial to

Quebec than their proposition He failed to persuade



684 SUPREME COURT OF CANADA VOL XXVIII

1897 his adversary as am afraid frequently happens

Then on the 12th September 186 is rather important

letter of the Secretary of Ontario showing the attitude

AED THE of the province
PROVINCE

QUEBEC tinder the award several hundred thousand dollars

THE
are payable by Ontario to Quebec in respect of school

DOMINIoN lands in this province realized by this Government
or O.r.

since Confederation but if the award is not acted upon
In re there would be question for discussion and consider

COMMoN

SCHOOL ation whether Upper Canada should not retain the

FiND
AND

products of all its own school lands

These moneys for these and other reasons have been

retained until either the award is accepted or new

settlement made and am to say that this Govern

ment is very desirous of avoiding further delay in the

settlement of this and all other matters between the

provinces

Then not very long after that came the reference

to the Privy Council and the appearance of Quebec

and of Ontario and the decision against Quebec upon

the points submitted in this special case

Now think that the fair result of the correspond

ence was that Ontario was willing to accept the

award on the understanding which it entertained

and which it was justified
in entertaining from

the course of Quebec that Quebec did not volun

tarily accept but for the decision of the Judicial Com

mittee was ready to act upon the award and that both

-parties
for long time occupied that sort of relative

notion Quebec fancying Ontario was ready to accept

the views of the award without raising any question

as to the Common School Fund Ontario fancying that

Quebec was ready to accept the view with reference

to the Land Improvement Fund not as to the $101000

which was as was contended to come out of Crown

lands with which the arbitrators did not deal in terms
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although we contend they did impliedly That is an 1897

outstanding question which you have not before you
and which was really the reserved question in this

award which we contend say that was the general AND THE
PROVINCE

attitude with the exception of that $101000 being OF QUEBEC
20 per cent on the sales of the Crown lands as

THE
to which the arbitrators had not in terms dealt as to DOMINION

which Quebec declined to accede to any method of
OF CANADA

disposing of the question and as to which it is not to In

be disposed of under this

Then we come to this reference and to the action FEND
AND

under this referenceI am reserving the minute dis

cussion of what the terms of the referenceare for

moment because deal with the general conduct
then it turns out in that course that the province of

Quebec wants to bind Ontario to the award as to the

Common School Fund in so far as it is an acknowledge
ment of liability to hold itself free to contend that the

award is void as to the Common School Fund alto

gether and that the division prescribed by the award

should be replaced by division more favourable to

the province of Quebec to tie Ontario by the hands

and say you shall not say word against the award

about the Common School Fund but we say that it is

all open and free for us to contend that it is bad

award and that in truth we ought to get great deal

more for it That is the condition of affairs into

which the situation had grown before the arbitrators

made the award which is now under appeal

As have said to your Lordships in my answer to the

motion to quash the conclusive answer to the sug-

gestion that this was not directly disputed before the

arbitrators the point in respect of which we now ap
peal is in their certificate If the pleadings so to

speak the statement of the case was defective if there

was acquiescence or admission it was perfectly corn-
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1897 petent to the arbitrators to have called the parties

fj before them and to have said we consider that such and

such things are open for argument and ought to be

AND THE argued What has been done is that the arbitrators

PROVINCE

OF QUEBEC
have discussed these questions as to whether there

THE
is any liability and as to what the extent of that

DOMINION liability is under that award We ask it should be

OF .CDA found that it is nothing But they contend there

In re must he something found and if something we are
CoMMON
SCHOOL driven to find this particular amount We say that

FEND
AND

the question is absolutely open because you are to

ascertain what the amount of the liability is

Then upon the reference therefore and upon the

action taken before the arbitrators and so on hold

first of all that this is within the reference and

secondly the certificate of the arbitrators that they

proceeded upon disputed question of law is final

and conclusive upon the point that my learned friend

suggests viz that it is being raised for the first time

before your Lordships

He says that this disputed question of law which

the arbitrators have certified was raised before them

is being raised here now for the first time before

court of original jurisdiction

cannot conceive that these learned and eminent

judges sitting in as near an absolutely judicial capacity

as men can sit would have entered at great length

which they did particularly Judge Casault into

point that had not been discussed before them and

points which were not relevant and which they

did not think relevant to the issue and yet see them

all discussed fully but my learned friend said he had

no opportunity of saying word about it we are going

perhaps to look at the notes of the argument and are

going to say that this is not raised and that is not

raised and the other is not raised Those were all
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matters for the arbitrators and the certificate settles 1897

all that

open the question from this point of view and

suggest certificate as showing it is disputed ques- AND THE
PROVINCE

tion of law and that we are entitled to have that so OF QUEBEC

certified disputed question of law decided that the
THE

language of the reference wholly serves to remit the DoMINIoN

OF CANADA
question It does not decide the principle upon which

the question should be decided It does not impose In re

CoB MON
an obligation to find liability if there was no habi- ScHooL

lity It leaves everything open There was question FND AND

of how much if anything if nothing the arbitrators

should find nothing The whole suggestion is one

alien to the position which have ventured to pro

pound that these political corporations to be bound

by fine suggestions of pleading delay estoppel neglect

of counsel and so on and therefore that the whole

thing is at large and upon this disputed question of

law viz whether the province of Canada is under any

liability in respect of the Common School Fund and

the Common School Fund Lands we hold that under

the British North America Act and ask your Lordships

to hold it was under no such liability that there was

no trust or interest that first the arbitrators had no

authority to decide it that it therefore remains accord

ing to the common case of both parties because my
learned friend says and Judge Casault says that this

award in respect of the Common School Fund is void

it remains untouched and now to be decided and

being to be decided must be decided in accordance

with the arguments which are suggested in favour

of the view that there was no trust or interest and

therefore that the lands and funds of Ontario belong

to Ontario

Tren/tolme Q.C for the respondent the province of

Quebec
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1897 From the point of view of Quebec the learned

counsel who has opened the appeal for Ontario has

PROVINCE introduced into the matter great many questions
OF ONTARIO

AND THE which Quebec thinks have no relation whatever to the

PRvINCE present appeal The learned counsel has dwelt very

largely upon pretentions put forward by Quebec

DOMINION before the arbitrators Of all these pretensions none
OF CANADA

are in question in this appeal

In re The solitary question here is this whether Ontario
COMMON
SCHOOL hs right upon this appeal to have it declared that

FUND AND there has been and that there is no liability on her
LANDS

part in respect of these socalled school lands and of

this school fund That is the question in this appeal

The pretentions that Quebec puts forward in her case

before the arbitrators no matter what those preten

tions are have all been abandoned except the one
but no matter what they are can they give jurisdic

tion to this court todetermine that question in favour

of Ontario Do they give jurisdiction in any degree

to this court Surely the appeal of Ontario if it stands

at all must stand upon its own merits It must stand

upon the ground that Ontario has right to come

before this court now and ask this court to determine

that there was no liability whatever on its part in

respect of these school lands and in respect of this

school fund That is the whole question in this

appeal There is nothing beyond it except matter

being invoked for the purposes of illustration for the

purpose of showing that there was an estoppel or

what was in issue between the parties

have already argued that the statute authorizing

this arbitration and the deed of submission recognize

liability on the part of Quebec and that the plain

common sense interpretation of that deed of submission

is that there is liability and that the arbitrators are

simply to ascertain the amount of that liability The
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arbitrators are told that in the ascertainment of that 1897

they are to take into account not only the fund in the

hands of the Dominion but the amount for which

Ontario is liable That admits that Ontario is account- AND THE

able for something no matter how small it is if

the liability exists there is the admission of that
THE

liability and then if we go further we see that they DOMINION

OF CANADA
are to take into account the vaiue oi the scnooi ianas

Why that would be an absurd provision to put into

deed of submission if there were no school lands

There is no question in this submission as to whether FD AND

Ontario is under any liability or not that question is

originated here for the first time

With regard to whether Ontario can raise this ques
tion before the courts we maintain in the first place

that it is not in the deed of reference we maintain as

we did this morning in arguing the motion that it

was not in dispute between the parties and we main

tain also that the arbitrators have really not declared

upon this subject at all All they have done in their

award is to recite the enunciation of what had been

agreed upon in the deed of submission They go no

further in declaring or establishing the liability of

Ontario than what is stated in the deed of submission

itself They simply lay down rules for ascertaining the

amount of that fund and without any declaration or

any intention of declaring that there was liability on

the part of Ontario

We say that Ontario is estopped from bringing up

this question in this appeal in the way stated by the

admission of liability in the deed of reference and also

by the admission in her answer

Now if your Lordships will turn to the case your

Lordships will see the attitude that Ontario has taken

with regard to this question of liability and that there

is no denial on the part of Ontario that there is

44
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liability in respect to the million acres of school land

The denial is simply with regard to the Crown lands

the new aspect as it has been balled here the claim

AND THE of Quebec to have large sum appropriated on account
PROVINCE

OF QUEBEC
of the sales of other Crown lands In all these places

we find that Ontario as in her answer never raised
THE

DOMINION this question as part of her answer as part of her
OF CANADA

defence She has never raised this question that there

COMMON
was no liability on her part from one end of the answer

SCHOOL to the other There is not clause that could have

FEND
AND been struck out before the arbitrators on the ground

that it was not included in the reference or for any

other reason because there is such allegation in the

answer Ontario does say that Quebec has only

right if any to this fund under the award

Has Ontario right in this appeal to go into that

matter Must not her appeal here stand upon its own

merits For instance suppose Quebec were to dis

continue her appeal altogether would Ontario have

any right to come here and maintain an appeal What

Quebec pretends and all that Quebec pretends in her

present appeal is this that in her appeal that if it be

the case as there seemed to be some authority in the

dicta of the learned members of the Privy Council

if it be the case that the part of the award by which

the Improvement Fund is deducted or claimed to be

deducted from the School Fund can be separated

from the rest of the award and it is ultra vires it may
be disregarded and that that item representing the

Improvement Fund may be considered as still forming

part of the School Fund but what maintain is that

the pretentions of Quebec have nothing to do with this

appeal This appeal has to stand upon its own merits

and Ontario must come here and must show that she

is appealing against something that the arbitrators had

jurisdiction in that this matter was before the arbi
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trators and cannot come here and raise it for the first 1897

time as in court of original jurisdiction

The award then of 1870 is invoked by Ontario She

asks to have this set aside So long as the award AND THE

stands it seems to me that it is complete estoppel to OFC
Ontario and especially as it has not as said been

ThE
assailed by the proceedings before the arbitrators DoMINIoN

OF CANADA
She has taken no steps whatever to have this award set

aside Now for the first time she seeks to ignore this
In re

COMMoN
award SCHOOL

FUND AND
We claim that Ontario is estopped and we think LANDS

there is estoppel as between provinces which are

litigants We maintain that she is estopped by the

whole past course thirty years conduct in relation to

these matters not only by the opinions and admissions

of Mr Wood who appeared before the arbitrators of

1870 Mr Woods opinion is there The Hon Mr

Mowat Premier of the province of Ontario gives his

opinion which is also there Your Lordships will see

that Mr Wood says distinctly that Quebec has an

interest in this fund and in these lands That was the

opinion of Ontarios representative at least at the time

of the award and the lines laid down by Mr Wood at

that time were actually followed substantially in the

award made by the arbitrators of 1870

Then in letter which the learned counsel has

quoted to the court of the Premier of Ontario Mr

Mowat to the Premier of Quebec the court will see

that Mr Mowat says also in the most distinct manner

that the fund including the school fund which

belonged to the two provinces before Confederation

belongs to them still Your Lordships will see the

very words used by the Premier of Ontario are these

The various funds from time to time set apart by

the Parliament of old Canada for either section belong

to that section still

44%
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1897 That was an admission of liability but we say

Ontario was right in her interpretation of that trans

PROvINcE action She was right in her interpretation then and
Oiruo

AND THE she is not right now Her whole course for thirty

years is conformable to that opinion and opposed to

THE
the position that she is now taking before this court

DoMINIoN Not merely have we the expression of opinion of

CANADA
individuals servants of the Government of Ontario

In re but we have got the same acknowledgements in the
CoMMON
SciuooL statutes of Ontario

FiND
AND The first statute is the statute of 35 Victoria in 1872k

Ontario

An Act relative to arrears due upon Common

School land sold previously to 1st July 1867

Your Lordships will see that this is an act to reduce

the price of these lands

Paragraph of the statute says Reads section

Then the next statute is still more important for this

reason that it not only acknowledges the right of the

Province of Quebec but it recognizes the right of the

Province of Quebec under the statute not in virtue of

the award of 1870 but it recognizes that Quebec had

right to share in this fund under Consolidated

Statutes of Canada chapter 26 That is 46 Vict ch

Then still later Look at the next statute 57

Vict ch 11 of Ontario in 1894 Here is statute

passed by Ontario since this deed of submission was

signed by the parties in 1893 actually pending the pro

ceedings befbre the present arbitrators Ontario passes

statute which contains in its preamble the same re

cognition And then it goes on to make provision for

settlement of this matter and in all these statutes we
have the most formal admissions by this province even

while this arbitration is going on that the fund exists

and that it exists under the consolidated statutes of
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Lower Canada and that Quebec is entitled to share 1897

of this fund

We claim that that is an estoppel of the province by

admission and conduct and that Ontario cannot come AND THE

ilow and take the reverse position especially as these

statutes are in strict conformity with the position THE
taken before the arbitrators DoMINION

OF CANADA
As say these statutes are in strict conformity with

her whole conduct for thirty years Ontario collected In re

COMMON

large sums of this money She paid over in Janu- ScHooL

ary 1889 no less than $925000 of these uncol- FEND
ANT

lected balances on these lands to the Dominion G-ov

ernment and paid other sums since She paid large

sums of interest to Quebec $250000 The provinces

have dealt upon the basis that Quebec had an interest

as these statutes state in this fund During all these

years it has never been questioned before by Ontario

until we arrived at the present appeal

Your Lordships will see that payments have been

made between the provinces based upon this common

assumption that the fund exists aiid that Quebec is

entitled to share in this fund and did get share

She was recognised and was paid share That has

been the basis upon which the province and the

Dominion have acted during all these thirty years

Now apart from the question of estoppel we come

to what may be called more strictly the merits of the

case that is whether the argument which Ontario

now presents suppose it is open to Ontario to present

that argument in this court which we maintain it is

notbut suppose it were are the arguments that

Ontario adduces to maintain her position that there is

no fund no liability well founded Quebec maintains

that they are not well founded

The present argument as understand it of Ontario

is that no trust existed or exists that no fund exists
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1897 and that no school lands exist that there are no bene

ficiaries no cestul que trust and that therefore the

PRovINcE trust fails comes to an end That is the argument of

OF ONTARIO

AND THE Ontario on what may be called strictly the merits of

PROVINCE

OF QUEBEc
the case

ThE propose to call the attention of the court to few

DOMINION statutory provisions bearing upon the matter

OF CANADA
First take this section 109 of the British North

In re America Act itself That section provides that the
COMMON

ScHooL lands in each province shall fall to the province with

FiND
AND

the unpaid balances on them subject to any trust or

interest other than the province in them at the time

Tha.t very clause it seems to me means and implies

that wherever there are existing trusts at the time

these trusts are not destroyed but continued That

clause is not calculated to end or destroy existing

trusts but to perpetuate them The meaning of that

clause is that they are to be continued because the

existing trusts are to be respected

That is conformable to the other provisions of the

Act For0 instance section 129 in the most

comprehensive terms continues all laws and all

authorities in force at the time of Confederation to the

fullest extent There was nothing lost All the

existing institutions of the country that were based

upon law were continued They were not destroyed

by Confederation

The same was the case with regard to the executive

powers under the constitution These executive

powers were placed in different hands but there was

no loss of executive power All that existed before

Confederation continue to exist after Confederation

only in different hands according to the jurisdiction

of the legislature Section 12 of the British North

America Act and particularly section 135 is specific

upon this point There wasno loss either of legislative
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power or executive powerby the BritishNorth America 1897

Act and there was no destruction of the institutions

of the country or no failure of ability to carry out or
PROVINCE

OF ONTARIO

provision to carry out the laws of the country by the AND THE

executive because it is all covered by those provisions 0RIc
of the British North America Act and other provisions THE
which might refer to DoMINIoN

OF CANADA
ut the time of Confederation there was in force in

respect of these Common Schools in Quebec and in re

Ontario the Common School Act creating the system

of schools in Quebec Vict ch 27 embodied in the FND
AND

15th chapter of the That Act was in full

force The schools created under that Act were in full

force at the time of Confederation The schools existed

there at the time of Confederation and by the law which

set aside this million acres of land that is the law and

the Order in Councilobserve there is marked dis

tinction between this million acres of school lands and

the fund that was claimed out of the Crown Lands
there were no Crown Lands set aside The statute was

passed hut as regards the Cxown Lands was not acted

upon but as regards these school lands was acted upon

The Order in Council was made The lands were

described and defined definitely established and were

set aside for this school fund That makes marked

distinction They were appropriated definitely for this

School Fund set aside which was not the case with

regard to the Crown Lands

Now we come to chapter 15 of the Consolidated

Statutes of Lower Canada This is the chapter under

which the schools of Lower Canada were existing at

the time of Confederation It is the law under which

those schools still exist

Now what did this statute do This statute was

the work of both the provinces It was the same legis

lature that had passed the other Acts that passed this
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1897 ch 15 of This statute constantly through

rjj out its whole length refers to the Common School

PROVINCE Fund The statute is tied up so to speak with it and
OF ONTARIO

AND THE the system of the schools provided for there are

PRVINcE intimately dependent upon this schoolfund as shall

ThE
presently point out It recognises that part of that

DoIINIoN fund belongs to Lower Canada It says so It agrees

OF CANADA with the Consolidated Statutes of Canada in dealing

In re with Lower Canada as an entity and as entitled to

CoMMoN
ScHooL part of this fund

FEND
AND For instance in sec 99 ch 15 we have language like

this speaking of what should be done with the balance

of this fund

The balance remaining unexpended or unclaimed

out of the portion of the Common School Fund belong

ing to Lower Canada

Now there was some Common School Fund that

belonged to Lower Canada And it speaks in another

place of the Permanent and additional Common

School Fund the provincial grant being the per

manent fund created under the statute setting aside

these million acres of land and the Order in Council

Now want to call your Lordships attention to

few other provisions of this ch 15 which is an

important chapter

Why should we say that no portion of this was

vested in Lower Canada schools if the statute which

was the work of the two provinces united says that

part of that fund belonged to Lower Canada and to the

schools of Lower Canada

Section 27 establishes following Vict this system

of schools in Lower Canada under commissioners and

trustees Sections 53 and 54 declare that these com
missioners and trustees shall be corporate bodies

Section 99 which have just cited states that

portion of the fund belongs to Lower Canada



VOL XXVIII SUPREME COURT OF CANADA 697

Sections 14 and 95 deal with the establishment of 1897

Normal and Model schools and appropriate certain

portion of the fund for their support

Then section 64 provides for the case of donations AND THE
PRovrNcE

and gifts for the endowment of these schools by QUEBEC

private individuals That was not an exclusively pub- THE
lie system It was system in which individuals DoilINIoN

OF CANADA
were encouraged to make gifts and endowments

Section 64 provides for that and so does section 60
CoMMoN

subsection and also section 11 recognizes that some ScHooL
Foii AND

of the schools that were being conducted under this
LANDS

statute were not public property and as matter of fact

all through Lower Canada where schools existed prior

to the establishment of these public schools they often

existed by the joint efforts of neighbours and when

this system was established these schools handed over

their school property as -a contribution dependent

upon this%very statute dependent upon this provision

that had been made by the Parliament of Canada for

the support of the public schools of the country

More than that Poor scholars and poor school dis

tricts were to be assisted out of this fund Poor

scholars were to be educated without any charge and

there was local assessment corresponding to the

portion of each municipality in this fund and poor

scholars had to be educated free in these schools It

was imposed upon them as condition

Your Lordships will see how distinctly these schools

of Lower Canada are recognized as having rights in

this fund This fund is spoken of as belonging to them

See sec 88

The Lower Canada Common School Fund means

this fund portion of this fund belonged to Lower

Canada Not the portion raised by local assessment

but the portion of the fund belonging to Lower Canada

of this Common School Fund Sec 88 says And
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1897 the superintendent shall deposit the said sums in

such bank as the Governor in Council may direct and
PROVINCE shall apportion the same according to law among the

OF ONTARIO

AND THE municipalities and shall pay to the school commis

oIEEC sioners and trustees of dissentient schools the respec

THE
tive shares belonging to the municipalities That is

DOMINION to the several municipalities They formed corpo
OF CANADA

rations Every one of these were corporations just

In re as much as the University of Toronto There were
CoMMoN
SCHOOL more of them but they were existing corporations

FEND
AND

declared perpetual They could incur obligations

and could sue and be sued They were legal entities

and these were the beneficiaries of this fund Why
if there was one set of institutions more than another

that Confederation was careful about preserving it

was the right of these schoolsthe schools of the

country Schools of the minority were represented by

trustees who were corporate bodies and all their

rights it surely was the intention of the Act of Con

federation to preserve

Now this appropriation of million acres of Crown

lands was in the nature of compact between the two

provinces Here was the old Government of Canada

setting aside this by mutual consent of both provinces

it was in the nature of compact between these pro

vinces and the beneficiaries were the schools of Lower

Canada and the schools of Upper Canada

There was an understanding between the two

divisions of old Canada and there is authority for saying

such an understanding as that is valid to support

trusts iii equity at least but here we have say

complete system of schools established by the same

authority that appropriated these million acres of

land and throughout this Act Lower Canada is

spoken of as owning portion of this fund as

entitled to portion of this fund and the municipali.
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ties are the school bodies of Lower Caiada are declared 1897

to have rights in this fund and to be entitled to this

fund and they were perfect legal entities that could

be sued and sue AND THE
PROVINCE

hese million acres of land were held by the Crown OF QUEBEC

and the beneficial interest in them was in the old Pro-
THE

vince of Canada containing both Upper and Lower DOMINION
OF CANADA

Canada and the million acres of Crown Lands were

appropriated as school fund for the support of the
COMMON

schools in each division of the old province that is in ScHooL
FUND AND

Upper Canada and in Lower Canada They were not LANDS

the lands of the Province of Ontario They were the

lands of the Crown and if the Crown appropriated

this million acres of land on these occasions from

Upper Canada they might have appropriated lands

in Lower Canada for some other objects and they

did actually pass statutes to that effect For instance

one of the first statutes promoting the construc

tion of the Intercolonial Railway provided for

setting aside large amount of land in the province of

Quebec in support of that scheme And there was

nothing extraordinary in the Crown setting aside this

million acres of land for the support of th schools in

the two sections of the province nothing that gives

any claim to Ontario now eithr in equity or in law

in that They were Crown lands they were not

Ontario lands nor Quebec lands They were Crown

lands belonging to the whole province and were set

aside for the benefit of the two provinces or the schools

in the two provinces which were the real beneficiaries

in the matter And the terms used to appropriate this

million acres of land to the benefit of these schools are

exactly the same as were used in appropriating Indian

Reserves For instance in the very statute of Lower

Canada preceding this ch 14 sec 12 we have

provision made for appropriating lands to the
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1897

THE
PRovINcE

ONTARIO

AND THE
PROVINCE

OF QUEBEC

THE
DOMINION

OF CANADA

In re

CoMION

SCHOOL
FUND AND

LANDs

Indians Indian Reserves and the language is exactly

the same as in the case of this statute There was

authority given to appropriate and set apart lands

by Order in Council for the Indians Now such reser

vations were made under the old Province of Canada

The Indians had an interest in those lands at the time

of Confederation In the Ontario lands case the Irivy

Council laid it down distinctly that there was no

necessary connection between control over those lands

and an interest in those lands

Now the ground take is this The language being

the same these lands in each case being set apart and

appropriated the result upon these lands should be

the same Now in the case of the Indians it is

undoubted that that created reservation belonging to

the Indians It was an appropriation of those lands to

the Indians The Indians acquired an interest in

them and if the question for this court was whether

such Indians had vested right or interest in those

lands which had to be respected under section 109

imagine the decision of the court would be very differ

ent from what it was in the case of the Indian

annuities where the obligation of the Crown was

personal obligation where it was held there was no

lien whatever on the lands but here the lands are set

aside and appropriated to the Indians and they give

an estate to the Indians an estate that this court

would respect and so if the lands are set apart and

appropriated as school fund it gives to the benefi

ciary of that school fund an estate and an interest

That was the condition of affairs at the time of Confed

eration Now did change of legislative control

over the Indians and over these Indian landsdid it

in the least degree affect the rights or interests of any

parties to this land Not in the least The old

Province of Canada had the legislative control over
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these Indian lands and over these Indians and that 1897

legislative control passed out of the hands of the old jj

Province of Canada to the Dominion And the Privy

Council held that this change in no way affects the AND THE

right or interest of any party The Indian rights ouc
remain In other words the Dominion took over the

THE
Indians and the Indian lands and the Indian fund DoMINIoN

OF CANADA
everything belonging to the Indians They took it all

over into their hands just as in this case Quebec re

COMMON
and Ontario took over the schools and took over the ScHooL

FUND AND
property or tne sonools witn an tne attenaant rignts LANDS

belonging to these schools just in the same way and

we might just as well argue that because the old

Province of Canada has lost its control over these

Indian lands and these Indian funds there is some

change of interest there is no change of interest

The legislative control is no measure and no limit

to the rights of the parties under our Act of Confedera

tion The idea was to perpetuate all rights and all

obligations and when the two provinces took over the

schools they took over all belonging to these schools

they assumed the burden of these schools and they

assumed it as heirs of the old Province of Canada and

with all the rights all the obligations except the one of

the annual grant from year to year but all permanent

existing trusts passed they were transmissable obliga

tions and rights and they passed to the new provinces

as successors in that departmnt of the old Province of

Canada Therefore think that the effect given to this

Indian Act is applicable to our case

Now another point is this it is argued there is

difference between the Indians and the schools As

show to the court the schools were capable of having

rights just as much as the Indians This action of the

old Province of Canada in setting apart and appropriat

ing this million acres of land was done in favour of



702 SUPREME COURT OF CANADA XXVIIL

1897 two distinct and separate systems of schools There

was one distinct and separate system existing in Upper

Canada and there was another existing in Lower Canada

AND THE under totally different statutes Now it was in favour
PRovINcE

QUEBEC of these schools respectively that this appropriation

was made of this million acres of land It was not
THE

DOMINION schools of the Province of Canada in any other sense
OF CANADA

than it was in favour of the system of schools existing

In re in Lower Canada and in favour of the system of schools
CoMMoN
SCHOOL existing in Upper Canada which were distinct and

FUND AND
LDs different from schools under different Acts

Ch. 26 of the Consolidated Statutes says

The said sum of $200000 annually shall from year

to year be apportioned by order of the Governor of

this province in council between Upper and Lower

Canada in proportion to the relative numbers

Now there was portion of that fund affected in

favour of Lower Canada if it was not defined it was

capable of being easily defined Lower Canadas share

was assigned to her and permanently assigned to her

by this statute

Now division is made of it permanently claim

by this statute and also by the subsequent statute

the School Act of Lower Canada ch 15

That apportionment is recognized In section 99 of

that School Act of Lower Canada we have the language

used by the same legislature that portion of this

fund does belong to Lower Canada They use the

words belongingto Lower Canada Therefore there

was definite portion assigned to Lower Canada and

there was definite portion vested in Lower Canada

as distinct division of the old Province of Canada

and that language is used say by the same legis.

lature throughout this School Act of Lower Canada

not only is it declared to belong to Lower Canada but

the statute 15 Vict goes further it creates all the
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machineryand all the provisions necessary to carry that 1897

apportionment onward down to the ultimate benefi-

ciaries the schools of every school district in Lower PROVINCE
OF ONTARIO

Canada and these school districts are declared to be AND THE
PROVINCE

entitled to certain share of this fund provided they OF QUEBEC

comply with the conditions on which it is granted THE
They have to raise corresponding amount by local DOMINION

OF CANADA
assessment The schools were instituted and all the

machinery was provided call your Lordships atten- In

CoMMoN
tion to the machinery that was provided SCHOOL

Section 24 of the School Act says it shall be the duty FND
AND

of the Superintendent of Educationnow that Super

intendent of Education is styled in the previous sec

tion The Superintendent for Lower Canada show

ing keeping of the distinct systemto receive from

the Receiver General all sums of money appropriated

for Common School purposes and to distribute the same

among the school commissioners and trustees of the

respective municipalities according to law And in

proportion to the population of the same as ascertained

by the then last census Then section 88 says some

thing more

Now not only does the same legislature say portion

of this belongs to Lower Canada but that it belongs to

the school municipalitiesto the municipalities they

represent

Section 94 carries out the same idea

will have to call your Lordships attention to this

that these were not exclusively supported bypublic

funds Sec 94 provides that the money shall be divided

among the several school districts in the municipali

ties in proportion to the number of children between

seven and fourteen

Now we have got the complete machinery for carry

ing this fund on and vesting it for the benefit of every

school district and it is vested in the school commis
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1897 sioners and school trustees of these schools by the Act

and by the same legislature Now the language of the

PROVINCE
statute is that the schools are entitled to this For

or ONTARIO
AND THE instance in section 90 we have language like this

PRoviNcE

OF QUEBEC
To entitle any school to its allowance out of the

THE general or local school fund it shall be requisite and

DOMINION sufficient to do the follwing things
OF CANADA Now then the school was entitled to share of this

In re fund if it complied with the requirements It had
COMMON
SCHOOL legal right and legal status to enforce its right to

FUND AND
LANDs

tnis iuncl ii it compiied with the requirements ec
tions 9.6 and 97 carry out the sameidea

Now there are reasons for which the Superintendent

of Education may refuse and without which he could

not refuse He was bound to pay it over to these

schools And therefore we have the complete machin

ery and we have the language used throughout here

that the municipalities owned this fund and that if

they comply with certain conditions they are entitled

to have their share of that school fund

Now we come to the next point What was this

fund propose to direct attention to that point

What was the nature of this fund
The same statute ch 26 sec embodying what had

gone before says this

And the said fund and the income thereof shall

not he alienated for any other purpose whatever but

shall remain perpetual fund for the support of

Common Schools and the establishment of township

and parish libraries

Now there is distinct and clear declaration that

this fund is inalienable Section subsection

That is as clear declaration that this fund is inalien

able and permanent the public faith pledged to that

clear as anythig can be in favour of any person

having an interest in that being permanent
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Now what say is that every person having an 1897

interest in the public faith being kept in that declara-

tion can ask that that be carried out under the PROVINCE
OF ONTARIO

circumstances especially when the Government did AND THE

undertake to carry it out They may not have car-

ned it out in the strict letter of the law but they

did in the spirit as Mr Wood says This fund was DOEINI0N

always behind the annual grant and this fund was
OF CANADA

allowed to accumulate in that way The law did Iml re

not say that the Dominion Government were abso

lutely obliged to invest this in other securities than 9ND
AND

their own they might invest in their own deben

tures under th.e statute Instead of that they invested

it in their own indebtedness It was their own
debt anyway If they chose to ignore minor part

like that they had perfect right to do it to treat it

as debt due by them It would be debt due by

them if it had been invested in the debentures of the

debt Behind it stood this permanent fund this

million acres of land and the proceeds of what had

been sold of these million acres of land That was the

nature of the fund It was permanent endowment

for the Common Schools in the Province of Quebec as

regard the portions assigned to the Province of Quebec

and for the schools in the Province of Ontario as

regards the portions affected by OntarioI mean

Lower Canada and Upper Canada

Now let us see what it was an endowment for It

was not the sole support of the schools of Lower

Canada

The School Act ch 15 says it is

An Act respecting provincial aid for superior edu
cationand Normal and Model Schools

It is permanent endowment in aid of the Common

Schools It is not the sole course of support of these

schools nor anything like it because there were local

45
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1897 taxes and private contributions to these local schqols

that made the Government grant minor portion of the

support of these schools necessarily Why the schools

AND TH were nearly all built by local assessment and local

PROVINCE
OF QUEBEC

taxation by different localities places building their

ThE
own schools it was all done by local effort and not by

DOMINION this public fund This public fund is oniy in aid of the

OF CANADA Common Schools It was public endowment in aid

of the schools mentioned in the Act It was simply

perpetual inalienable endowment in aid of the system
FUND AND

of schools mentioned in the statute

Let us see now what these schools werethese bene

ficiaries that are said to have been extinguished at

Confederation

Now in sec 27 of the School Act ch 15

we have got the provision under which these schools

were established and your Lordships will see that we

have got the divisions between schools of the majority

and the schools of the minority the schools of the

majority are the schools managedby the Commissioners

the minority those managed by Trustees

Now what were these Commissioners and trustees

call your Lordships attention to section 53 of the

same statute There were set of School Commission

ers in each municipality they were elected may say

by the people of the locality the municipality under

the statute They were not appointed by the Govern

ment except to fill vacancies and they continue so to

this day with some amendments

This sec 53 constitutes them corporate bodies

Then the next section declares that they shall not

become extinguished by failure to appoint trustees

The corporate body shall not become extinguished

They are made perpetual

Now as regards trustees they too were made cor

porate body and given the same powers as the Com
missioners refer to section 57 subsection
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Now both these were corporate bodies created by 1897

the State but elected managed by local electors resi-

dents in the school districts and proprietors and they

were made perpetual corporations and they were not AND THE
PRovINcE

purely public so that the State could wipe them out QUEBEC

when they liked and take the school property and
ThE

treat the whole thing as if it belonged to the public DoMINIoN

rn OF CANADA
and as if no one else had right to these schools ihey

were not of that character and the statute does Dot re

show to us that they were of that character For

instance there were local assessments raised. FND
AND

Now my argument is if there was nothing but the

local assessments each school district could assess

itself for the erection and maintenance of its schools

Now surely where locality had assessed itself

heavily and built fine school house at the local

expense it cannot be pretended that no faith of the

public was pledged not to destroy or nullify that pro

perty That created an interest distinct from the State

There were local rights and local interests and it

was by local contributions either by way of special

assessments or voluntary contributions because the

statute provides for voluntary contributions to erect

these schools and support this systeminstead of local

assessments and say this created an interest that took

them out from being mere agencies These school

houses erected in that way we could not treat as

belonging to the State and ignore these local rights and

interests To this day they belong to these local school

corporations say that created an interest that took

them out of the category of beneficiaries that disap

peared with the change of the old governments It

would be an act of vandalism to step in and treat the

whole thing as if it was public property that could be

swept away without affecting any interests that ought

to be protected

45
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i89 call.your Lordships attention to section 64 of the

statute am speaking always of the statute

PROVINCE ch 15
OF ONTARIO

AND THE It shall be the duty of the school commissioners
PROVINCE

OF QUEBEC or trustees in each murncipahty

To take possession of lands and school houses
THE

DOMINION acquired given to or erected by the school trustees or

OF CANADA
commissioners and to which the province may have

In re contributed by virtue of any former Act or by the
COMMON
SCHOOL royal institution And so on

FEND
AND The piovince may have contributed Here it is

recognized that there are school houses to which the

province is only contributor coming under this sys

tern and under the management of these school trustees

Surely there were private interests there that ought

be respected Then further

To acquire and hold for the corporation by any

title whatsoever all real or personal property moneys

or income for the purposes of education until the power

hereby given be taken away or modified by law and

to apply the same according to the instructions of the

donors

Now there is an express provision for dealing with

giftsprivate endowments

Then section 60 subsection provides that the

secretary-treasurer shall give security not only for the

funds he receives from the school the local assess

ments but from these contributions or donations paid

into his hands for the support of the schools

Now we do not know to what extent it has gone

as have said we had no power to go into this ques

tion but the statute makes ample provision for these

schools being anything but mere public schools

There are private interests here that ought to be

respected and that take these out of the category of
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being mere agencies of the Statelocal assessments and 1897

private contributions

think the leoitimate conseauence of the oround PROVINCE

OF ONTARIO
taken by Ontario is that all these school properties AND THE

PROVINCEhave been confiscated practically to the Crown OF QUEBEC
because the title of the schools to this grant it seems to

THE
me stood upon the law quite as much as the title to DOMINION

OF CANADAtnese scnooi properties

On this question of what creates an interest that the re

State must respect might perhaps be permitted to

call your Lordships attention to Cooley on Constitu- FND AND

tional Limitations ed at pages 253 and following

and page 328 and following

In the United States of course we understand per

fectly that the individal states have not the same

unlimited power of legislation that our provincial

legislatures havethe same omnipotent power so to

speak within their own sphere There is limitation

on their powers They cannot impair the existing

obligations or contracts but the argument think

might be used that where in the United States State

could not change the position without violating the

provisions of the Constitution that there is an interest

there that ought to be respected that there is an inter

est there that under system Qught to be respected an

interest in respect to supporting trust and think the

court will see from Cooley and the authorities cited by

Cooley that unquestionably these schools are in that

position where they could not je treated as mere

agencies of the Crown or of the Government

Another point is this Not only have the Dominion
Ontario and Quebec and all the provinces in fact

recognised this fund and acted upon it but main
tain that the Imperial Parliament itself has recognised

that this fund belongs to the two provinces and

maintain that they have done that in assigning the
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1807 Turnpike Trust debentures to Ontario and Quebec as

their joint property That was part of this fund It

stood on no better ground than any other portion of

AED THE that fund
PRovINcE

OF QUEBEC
The Imperial Parliament has recognised the joint

ThE
title of Ontario and Quebec in that fund The reason

DoMINIoN why the rest of the fund was not charged was its

OF CANAD
anomalous position it is explained think in the

re basis which the parties laid down for the dividing of

the assets This is from the principles upon which the

FND
AND statement of affairs of June 30th 1867 is to be revised

in preparation for the arbitration between Ontario and

Quebec

Now this feature of it was accepted was acted upon

by the arbitrators and point out to the court was

accepted and in fact has beqome chose jugØe against

Ontario

The investments for trust funds are to be deducted

from the capital of the funds which are invested in

them and the unpaid interest which has been allowed

to the funds and charged against the Quebec Turnpike

Trust and the City of Hamilton on these investments

are to be similarly deducted from the corresponding

income funds the investments themselves with the

coupons being handed over to the provinces interested

in the funds but as Ontario and Quebec have joint

interest in the Common School Fund the investments

for that fund and the accrued interest thereon must be

handed over to Ontario and Quebec conjointly to be

dealt with by the arbitrators

Now all partieshave acted upon that the tvo pro

vinces the Dominion and all provinces in fact It

was the basis as it were of the legislation which took

place regarding the public debt Who will say that

this statement of affairs did not influence that legisla

tion and that it would probably have been different
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had it been known that Ontario was going to receive 1897

the whole of this large fund that she is now claiming

Who will say that that did not influence the Dominion

legislation in the settlements of affairs between the AND THE
PRovINCE

provinces Therefore maintain that by the Impe- OF QUEBEC

rial statute itself the interest of Lower Canada in this
THE

fund is recognised and that it has been accepted by DoMINIoN

Ontario
OF CANADA

Now Upper Canada received funds that it seems to In re

CoMMoN
me on its own principle it had no right to receive SCHOOL

like the Upper Canada Grammer School Fund There FND
AND

are large number of funds for the municipalities of

the province at the time that stood just on the same

principle Many of them were not invested at all

Most of them were not and yet the existence of these

funds has been recognised they have been paid over

even payments to the municipalities since Confedera

tion Why should Upper Canada pay over any portion

of this Improvement Fund to the municipalities if the

municipalities became extinct

Now there is another point upon which wish to

speak The court will see the position that Ontario

took with regard to the award of 1870 in answer to the

claim of Quebec

Ontario denies that Quebec can re-open the award

of the 3rd September 1870 in thi arbitration in respect

of the Common School Fund
Ontario considers that the award was not just to

Ontario nor in accordance with the spirit or intention

of the British North America Act in giving Quebec any
share of the Common School lands or the proceeds of

Common School lands which are wholly situate in

Upper Canada that Quebec was no more entitled to

share of these lands than of other Crown lands in

Upper Canada ut Ontario accepted the award as

whole and the Privy Council decided that the award
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1897 was valid award and Ontario objects to the same

being opened for the purpose of enabling Quebec to

have some points reconsidered of which Quebec may
AND THE suppose there is chance of the arbitrators taking
PROVINCE

or QUEBEC view more favourable to Quebec than that taken by the

first arbitrators
THE

DOMINION Now Ontario objects to open this award and

of O.ID
think she had good reasons for considering the award

binding on her at least because before the arbitration

of 1870 your Lordships will see that Ontario took dis

FDAED tinctly in her written answer before the arbitrators

the position that these lands belonged to her the

very position that she is seeking to take in this appeal

Now that was answered by Quebec and that issue was

before the arbitrators iii 1870 and the arbitrators made

an award against the pretentions of Ontario That

award of the arbitrators was never appealed against by

Ontario

Now if the arbitrators were within their jurisdiction

there and it was not clearly ultra vires that is bind

ing and we claim it is binding on Ontario because

she has accepted it in the most formal manner by

statutes and every other way Surely it is chose jugØe

against Ontario She never appealed against that

feature of the award and never appealed against it at all

It is true that Mr Wood when he came before the arbi

trators with his oral arguments that he did not take

that position but whether that award was given against

Ontario upon contestation or upon confession it does

not make any matter it is equally judgment binding

upon Ontario and she does well to say she accepted

the award because it is an award she cannot help but

accept

Now may say to the court that Quebec will not be

lieve is not prepared to think that your Lordships will

reach the stage that you will feel it necessary to deter-
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mine upon the merits of the case itself as if it were free 1397

for Ontario to raise this question of the extinctionof the

beneficiaries believe your Lordships on consideration oO
will see that this question is excluded on every ground AND THE

PROVINCE
excluded by the very terms of the reference excluded OF QUEBEC

by the fact that it was not placed before the arbitrators
ThE

excluded by the fact that the arbitrators have not DoMINION

OF CANADA
passed upon it excluded by the fact that Ontario is

estopped in the most complete way believe your COMMON

Lordships will say that you will not find it necessary SCHooL

to pass decision on the merits of the case which FEND
AND

merits we have not been able to discuss here as have

stated for the want of proper evidence and information

do not think your Lordships will say that there is

any jurisdiction given to this court if the arbitrators

had not jurisdiction if it was not sulject that was

within their jurisdiction that the arbitrators could

not give jurisdiction to this court by their finding

Mr Justice Gwynne asked me yesterday whether

the subject of liability of Ontario had probably been

discussed by the arbitrators have no doubt it was
because Mr Chancellor Boyd discussed it and Mr

Justice Casault discussed it and Mr Justice Bur

bidge says that he has the benefit of reading the

opinions of both of these arbitrators

Now if your Lordships will refer to Mr Justice

Burbidges remarks at pages 652 etc etc ante think

your Lordships will see conclusively that this question

has never been discussed by Mr Justice Burbidge

and that it is not part of the ground of his award

He professes to have dealt with all the questions which

the arbitrators considered they had to deal with and

there is not word in all his remarks in which he dis

cusses this question whether there is any liability on

the part of Ontario or not He speaks of liability in

this way and that way but nowhere does he speak of
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liability in the sense in which it is brought up by this

appeal the question of whether there is no liability

PRvINcE whatever and he is citing these clauses of the deed

AND THE of submission it seems to me to show why he con
PROVINCE

OF QUEBEC
sidered those clauses excluded that question and he

ThE
did not deal with the question in his opinion and his

DOMINION opinion is the opinion of the arbitrators in this case
OF CANADA because without him the award could not have been

COMMON
given in the case

ScHooL One other point and will not trouble your Lord

FiND
AND

ships longer in this case

want to call your iLordships attention again to the

statute of Ontario of 1894 57 Vict ch 11 This is

statute to which the Crown is party binding upon

Ontario and passed in 1894 Your Lordships will

remember that the Deed of Submission was passed in

1893 These arbitrations were going on in 1894

Now what are the points stated in this statute

Whereas this province is interested with the Pro

vince of Quebec in fund commonly called The Com
mon School Fund existing under the provisions of

Chapter 26 of the Consolidated Statutes of Canada

They admit it exists under this statute

And whereas this fund originally consisted of one

million acres of public lands situated in the Huron

tract in the Province of Ontario

That was the fund

And whereas at the time of Confederation large

portion of the said lands had been sold and partly

realized by the late Province of Canada for the purposes

of the said fund and the proceeds thereof passed to

and are still in the possession of the Dominion of

Canada to the credit of the said Provinces and

whereas since Confederation this Province has sold

some of the remaining portion of the said lands and

collected amounts both on account of the priceof such



VOL XXVIII SUPREME COURT OF CANADA 715

sales and on account of the balances remaining unpaid 1897

of sales made prior to Confederation

Therefore Her Majesty by and with the advice and PRovINcE
OF ONTARIO

consent of the Legislative Assembly of the Province of AND THE
PRovINcE

Ontario enacts as follows
OF QUEBEC

The Lieutenant Governor in this Province in

Council is hereby authorized to agree with the Govern- DOMINION

ment of the Province of Quebec upon an amount to be
OF CANADA

paid by this Province for the acquisition by it of the

uncollected balance of the price of the lands men-

tioned in the preamble of the Act and for the paymcnt FEND
AND

by this Province of what may be considered the value

of the lands remaining unsold

It shall be lawful for the Lieutenant Governor in

Council to enter into an agreement with the Govern

ment of the Dominion of Canada and that of the Pro

vince of Quebec respectively for the purpose of effect

ing final division and distribution between the said

provinces and final payment of principal of the said

Common School Fund and to enter into such an agree

ment with the Dominion of Canada and the Province

of Quebec as may be necessary for the division distri

bution and payment of the said principal and for

granting and giving to all parties concerned such

receipts and discharges and signing such deeds as

may be necessary in the premises

Did Ontario at that time understand that this ques

tion of whether there was any liability for this school

fund existed or not Could Ontario have believed

that in the Deed of Submission she had submitted the

question whether she was liable for these very things

which she acknowledges her liability in this statute

and for which it provides Could she have believed

it Could the province of Quebec have believed it

Is it possible in the face of thisstatute and the corres

ponding statute on the part of Quebec that the Pro-
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1897 vince of Ontario could have believed or intended any
such thing in the face of such statute at this

maintain your Lordships will never reach the stage of

AND THE being called upon to decide this question on the
PROVINCE

OF QUEBEC merits that the appeal does not lie under all the cir

cumstances of this case
THE

DOMINION Hall Q.G follows
OF CANADA

propose to be very brief in dealing with this ques
inre

COMMoN tion But what wouia iue to ao is to put before the

court if can at the various stages the circumstances

of how this fund has been dealt with by the parties

in order to show the action of the parties and how far

the parties are estopped now or how far it may be

included in the deed of submission

In the reasons offered by Mr Chancellor Boyd he

attached apparently great deal of importance to what

might have been the wording of the constitution of

these schools and the inference that from the wording

of the statute that these are called Common Schools of

the province of Canada

Now mere examination of the preambles and the

titles of Vict ch 18 Vict ch and ch 26

of Consolidated Statutes of Canada shows that those

schools are schools in this Province Not schools

belonging to the Province of Canada And this

statute ch 26 recites in section that the

land was set apart for Common School purposes

There is nothing in the language and if you refer

back to the preambles of the others to the statutes to

which it refers there is nothing to show that these

were Common Schools which might be said to be

exclusively the property of Canada but they were

Common Schools throughout the province and it was

Common School fund for Common School purposes

and it designated throughout the provinces although



VOL Xxviii SUPREME COURT OF CANADA 717

it might have made more limited designation than 1897

that as regards territory

Going on then to the second point in connection with PROVINCE

OF ONTARIO

section and which the province of Quebec has always AND THE
PROVINCE

maintained it is this that by 12 Vict ch 200 and
OF QUEBEC

by the Order in Council and by this chapter 26 THE
these million acres of land were adequately appro- DoMINIoN

priated taken out of the Crowns domain and set apart
OF CANADA

and belonged to the Common Schools throughout the

province of Canada We say they no longer remain

Crown lands and the description and the designation FEND
AND

given throughout by the late Province of Canada to

these lands calls them school lands and we not only

say that by that section or chapter 26 that they had

been appropriated and set apart but your Lordships

will see that that section provides that the Commis

sioners of Crown lands under the authority of the

Governor in Council administers them and collects the

proceeds and pays these proceeds into the Common

School fund for these Common Schools There was an

absolute appropriation instead of million dollars in

cash and if we were discussing it on the basis of

million dollars in cash there would not be any diffi

culty at all Instead of that the Province of Canada

gave one million acres of land out of the Crown

domain into the hands of the Commissioner of Crown

Lands as sort of administrator or trustee and he was

to sell these lands and put every dollar of the cash into

the Common School fund for the benefit of the Com

mon Schools of the province

It must be borne in mind that under two distinct

statutes there had been created the Common Schools

for Upper Canada and the Common Schools for Lower

Canada My learned friend wbo preceeded me has

given you the consolidation of the legislation as
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regards Lower Canada in Chapter 15 of the Consoli

dated Statutes of Lower Canada

Now there was the corresponding or almost cor
AND THE responding legislation to be found at chapter 64 the

PRovINcE

OF QUEBEc Consolidated Statutes of Upper Canada providing for

the Common Schools and their management and theTHE
DOMINION disposition of this fund and of the remainder the

OF CANADA
creation of corporations but under these Common

re Schools who had power to sue and be sued for Upper
Canada with superintendent of education for

FEND
AND

Upper Canada with local board of education for

Upper Canada and with provision made that the

superintendent of education of Upper Canada drew

from the Receiver General the portion of the grant of

this Common School Fund
Now these two statutes ch 64 and

oh 15 were in force on the 1st of July 1867 and
continued in force for years afterwards and as regards

the Province of QuebecI cannot speak so definitely

for the Province of Ontariothey are in force yet but

they have gone into the revision of 1888

Now there was the constitution then of the fund
and the constitution of this corporation and these

Common Schools as of date of Confederation 1st July
1867 and at that time there was the $1645000 in

cash and while it is quite true that the late Province

of Canada did not invest that money in the public

securities they used it for their own purposes for all

we know but it remained there not what my learned

friend who opened for Ontario said mere book

accdunt and mere nonentity that could not be

touched Every dollar of that $1645000 represented

cash or the interest that should be added to it and

was solid substantial fund at Confederation

Now after Confederation came the arrangements
that were made for the arbitration under section 142
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of the British North America Act And the object of the 1897

few remarks wish to make on this point is to show

that before the arbitrators of 1870 the question of this

Common School lands was referred to them for AND THE
PROVINCE

division and adjustment by all the parties OF QUEBEC

Now if your Lordships can take up the principles as
ThE

enunciated in what we call part of this long book DoMINIoN
OF CANADA

page which is headed Principies upon which the

statement of affairs of June 30th are to be made up in

preparation for the arbitration between Ontario and
FUND ANDue ec LANDS

Now at page one of these principles sets out this

The lands in each province were surrendered to

them sulject to existing trusts and the Dominion is

bound to see that the trusts are executed very

large sum upwards of $1700000 remains outstanding

on sales of Common School Lands situated in Ontario

but in which Quebec has joint interest and the

apportionment of this asset must be left to the arbitra

tors

Now in so far as any concurrence could possibly

have been given to that Mr Wood who was then

the treasurer and acting on behalf of the executive of

Ontario expressly in his letter consented to that When
some difficulties arose between the parties Ontario

Quebec and the Dominion with reference to what state

ment should be presented before the arbitrators in con

nection with the debt of Canada conference took

place at Montreal Now we submit that the parties are

bound by this conference and in that conference there

were representatives of Quebec and of the Dominion

and of Ontario Your Lordships will see that the

treasurers of Ontario and Quebec agreed to the fairness

of these principles and in connection with these prin

ciples the Dominion passed an Order in Council and

statement of the debt of the late Province of Canada

was made up and submitted to the arbitrators in 1870
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1897 Now as my learned friend Mr Trenholme stated

when the parties in 1870 were before the arbitrators

submitting this question of the School Lands Ontario

AND THE in its written and printed statement before the arbi
PROVINCE

OF QUEBEC trators which we say must be taken as an Act of

THE
Ontario following up the conferences that took place

DOMINION leading to this arbitration raised the question that there

OF CANADA
was no trust in connection with these lands and that

in re she was entitled to them all Well good bad or
COMMON
SCHOOL indifferent Mr Wood orally said think Ontario is

FUND AND
LANDS liable think he said that should do violence to

the statutes if could have taken them away from the

Common Schools which still existed think he was

right Ontario submitted that question to these arbi

trators in1870 and the arbitrators decided against that

It was question of law the arbitrators had right to

decide Ontario has never appealed from that From

1870 down to the present argument or rather perhaps

should say down to the rendering of the judgment

of Mr Justice Boyd there has never been directly or

indirectly any suggestion or act of Ontario but that

this award of 1870 was valid and that they had to carry

it out

We come now say to the year 1878 when the Privy

Council rendered their award and your Lordships will

see from the quotations have given in the factum of

the joint case before the Privy Council the counsel for

Ontario the Attorney General for the time being con

tended that the award was perfectly good

Now we say not having appealed from the award

of 1870 having stated before the arbitrators in 1870

the question which they are stating now they are chose

jugØe as to the question of liability and the arbitra

tion is absolutely at an end and Ontario is without

right to go any further And would go so far as to

say if there was error on the part of the arbitrators at
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that time in the disposition of that Common School 1897

fund that as regards Ontario by her minister by her

legislature by every act that it was possible to conceive

of having been done she has acquiesced in the award AND THE
PRovINCE

and made it good award
OF QUEBEC

Your Lordships will see that from 1879 to 1887 Ontario
ThE

paid direct to the province of Quebec $250000 in various DOMINION
OF CuADAsums as interest on Quebec share of collections on the

Common School lands made by Ontario and which In re

CoMMON
Ontario had kept in her pocket up to that time ScHooL

FUNDA1cDCan there be any more direct admission ouid LANDS
we ask for any other circumstances that would operate

as an estoppel as great as that Taking $250000 out

of the public funds of the province passed through

their public accounts and passed through their

estimates passed under the review of the legislature

not one isolated act but going over six different years

recognising Quebecs interest in the Common School

fund after Confederation recognising Ontarios obliga

tion to pay interest on that and Ontario actually

paying the interest to Quebec that is to 1889

Now that brings us down to 1890 and it practically

speaking terminates the recital of acts by means of

payments of money
Your Lordships will see from the correspondence if

you went into that after the confirmation of the award

in 1878 the Treasurers of Ontario and Quebec and the

Finance Minister got together and they commenced

this legislation What for To divide the principal

and the income of this fund All parties admit that

they were bound by the award of 1870 as regards this

being trust as being fund and an assetfirst of all

an asset belonging to Ontario and Quebec and as

being fund which rightly or wrongly had been

declared by the arbitrators of 1870 to go on in per

petuity and the correspondence shows that all parties

46
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1897 both Ontario and Quebec felt bound by it They met

together in 1888 and there is statute by Ontario and

statute by Quebec to arrive at settlement and

AND THE division of this fund to permit Ontario to buy or to

pay Quebec certain sum of money for the outstanding

balance for the lands unsold
THE

DOMINION Then we come to 1890 as matter of legislation
OF CANADA when these various acts of payment of moneys by

CMN Ontario took place The last item was $11000 In

ScHooL 1890 they introduced the legislation under which this

FD AND
present arbitration took place At that time Quebec

had repealed the Act of 1883 by substituting an arbi

tration Act as it is called and it was found that as

regards the division of the fund Quebec was without

authority

In 1891 Quebec the Dominion and Ontario each

one of them passed Acts recognizing again everything

that had gone before recognising as clearly as can be

recognised by words as Mr Trenholme has put it that

th principal of the fund ought to be divided that the

parties hands were tied by the award of 1870 which

said it must go on forever and they adopted legisla

tion to do it

Now that is concurrent legislation It is not legis

lation of private individual It is legislation we

may say of the Crown Quebec Ontario and the

Dominion

Now then we come down purely to the question of

the deed of submission of 1893 do not think that any

construction can be put upon it further than that the

parties who signed that and the LieutenantG-overnor

in-Council of the province of Quebec who approved of

it believed and could only believe that what he was

agreeing to submit was the amount of fund that every

one had recognised and admitted The deed is

signed and the parties go before the arbitrators
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Quebec makes this claim which is printed in the joint 1897

case That says that we are entitled in the making up
of this amount of this principal of the Common School

fundwe are entitled that you should take as cash on AND THE
PRovncE

hand what the Dominion have got we say Ontario
OF QuEBEc

must render up an account of these remissions she has
THE

made if any remissions have been made for improper DoMINION

OF O1cADA
causes we wish to investigate it

The parties there clearly recognised there was fund
COMMON

composed of the amount at Confederation of the value ScHOOL
FUND ANDof the proceeds of sales of land since of the value of lands LANDS

remaining unsold but of course as against these gen
eral amounts there might be some legal deductions in

connection with the existence of the fund but there

never was suspicion that there was no fund And
say that the language cannot possibly convey that

but that the language conveys that there was fund

composed of the amount on hand at Confederation
of the cash received by the Dominion since of the cash

in the hands of Ontario of the value of the lands

remaining unsold and it was that amount that the

arbitrators were going to divide and it was that

claim that Quebec formulated there before the arbitra

tors We did formulate claim with reference to the

division of the fund and income about which will

speak in one moment
Now what was the answer of Ontario to that

challenge my learned friends to show in their answer

that they filed to that claim and which is what we
argued before the arbitrators which must be taken to

be the line or the action of the partiesnot one word
not only not one word that there is no liability since

Confederation but line after line that Quebec cannot

re-open its award this award of 1870 must stand

Quebecs rights are bound by that award of 1870 That

is what we argued on behalf of Quebec That was the

contest before the arbitrators

46
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1897 To sum up in few words the contention of Quebec

is that as regards that Common School Fund all parties

have accepted the award of 1870 less the contention

AND THE that Quebec will make in this counter appeal in all

PROVINCE

OF QUEBEC
other respects the award of 1870 has been followed in

THE every particular not only in the clause regarding the

DOMINION Common School Fund but the other and as regards
OF CANADA

the Common School Fund all these acts have been

COMMON
done by the legislature by the officers by the executive

ScHooL council by the premiers of Ontario and Quebec and

FUND AND
LANDS it brings us then down to this question Is it possible

that Quebec with all these views or acceptations on

the part of Ontario before it with the circumstances

of the award of 1870 ever thought by the deed of

submission it was putting in doubt again or putting

before the arbitrators the question whether there was

trust The circumstance of it never being men
tioned before the arbitrators in the answer of Ontario

seems to Quebec to be absolutely conclusive that this

court would not for moment allow Quebec or allow

any litigant to be taken by surprise in matter so

serious as this not only without any opportunity of

making evidence on point that might be obscure

but being called upon to make evidence and to support

its claim before the arbitrators Ontario claiming that

the award of 1870 was good

We contend that the motion to quash the appeal

should be granted and certainly that on the merits

there is no foundation for the present appeal and it is

not included in the deed of submission

Blake in reply The question whether the

award is extra or intra virer is question which cer

tainly was brought by the Province of Quebec on

discussion before these arbitrators and not merely was

it brought up but it is still in that portion of this

whole matter which remains at present unargued
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insisted upon It is also insisted upon with reference 1897

to one or two points upon the matter which is now

before your Lordships The ciuestion whether Ontario PRovINcE
or ONTARIO

under these circumstances is to be prevented from AND THE

affirming on its part that some class of contention with

reference to the award which Quebec proposed to
THE

affirm and insist upon on its part is the question DoMINIoN

OF Cm
which is laid before your Lordships at the opening

That is the ground upon which put the case In re

CoMMON
As one of your Lordships has observed it would be SCHOOL

monstrous to suppose that if in point of fact this award FND
AND

is bad in respect to its dealing with this fund bad as

ultra vires the Province of Quebec should be permitted

to insist upon that for the purpose of inducing dif

ferent adjudication upon the subject from that which

the award of 1870 prescribed and the Province of

Ontario should not be permitted to affirm that same

proposition with all its results and limitations on its

side That is really the contention which my learned

friends bring forward

Now repeat with conviction the view that the

attitude of Quebec upon the points which are set up in

its case are being prosecuted in the appeal are points

which touch in the different aspects in which stated

them in my opening the question of the extra or the

intra vires of the award of 1870 with reference to this

matter and re-affirm as proposition indisputably

that it is utterly impossible for Quebec to maintain those

positions without Ontario being absolutely free for its

part to saywell if the award is null and void it is so

for us as well as for you you cannot affirm that we are

bound by it and that you are not you cannot affirm

that these things which were extra vires of the arbi

trators as you say and which affect the whole of this

portion of the award still leave it binding to the extent

to which it touches us The whole question is open
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is ultra vires it is ultra vires as whole with relation

to the subject matter of the Common School Fund out

AND THE of which was- carved the Land Improvement Fund

Now my learned friends say and say with justice

ThE
that there was general action of both the parties to

DoMINIoN this discussion for very considerable time based
OF CANADA

upon the theory of the validity of the award

maintain that the conclusion is that it might be

fairly stated that the parties thought in their action

PND AND
that Ontario was seeking for the carrying out of the

award of 1870 in all its particulars and that in the

transactions which it entered into later on such as my
learned friend has alluded to the transactions namely
with reference to the payment of money to the

Dominion with reference to the payment of money
to Quebec with reference to the Land Improvement
fund itself as we will show in full detail when we
come to deal with that it was upon the idea that

Quebec which had up to the time of the Privy Council

decision litigated the validity of the award after that

time was not disputing the validity of the award upon
these subjects

say speaking for the Province of Ontario that in

my opinion fair and reasonable view taking the

whole of the correspondence legislation and every

thing would have been to say both parties under

stood when the submissi6n was made that the award

of 1870 with reference to both the Land Improvement
Fund and the Common School Fund which the Land

Improvement Fund was carved out of was to stand

and that was what was being done but cannot

understand how the province of Quebec can set up for

itself the right to dispute those fundamental bases as

far as it is concerned and to say that we are bound

Is this ratio of division to bind Ontario when it does
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not bind Quebec Is it to be intra vires as far as 1897

Ontario is concerned and extra vires as far as Quebec

is concerned

The position seems to me impossible to state without AND THE
PRovINCE

the very statement being.its actual refutation You
OF QUEBEC

cannot make it good and bad at the same moment
THE

You cannot make it good for one of the parties and bad DoMINIoN

OF CANADA
for the other It is said Ontario did not appeal Cer

tainly it did not appeal Ontario did not say the
CoMMoN

award was extra vires Its silence on that subject ScHooL

does not debar its right to say that it is extra

vires Certainly silence does not bind and make the

award good for one and bad for the other It cannot

be that Ontario shall be bound by the award although

it is extra vires and beyond the powers of the arbitra

tors nullity as far as the province of Quebec is con

cerned

Now allegations have been made bythe lŁarnedcoun

sel who opened for the respondents that there was

disadvantage because they had not some evidence but

did not hear any very tangible statement of any

evidence that was missing or any suggestion On the

contrary the learned counsel asked your Lordships to

infer from the statement in the statute that there

existed those corporations and those private schools

and those donations which were suggested by the

statute agree that that is fair inference It is

fair inference that those subject matters to which the

consolidated statutes of Lower Canada alluded did

exist and for the purpose of this case they are fairly to

be taken to exist and there is really no foundation for

the suggestion that the whole question was not before

the arbitrators and is not before the court The statutes

of the Province of Ontario are analogous to the statutes

of the Province of Quebec What binds one binds the

other If this statute for the Province of Ontario dealt
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1897 with the case in such manner as to be formal admis

sions which bind of course they were not admissions

made to the other side They were in part in connec

AND THE tion with the propositions for settlement which pro
PROVINCE

OF QUEBEc positions turned out to be abortive and the reason for

THE
their being abortive can be discerned very plainly for

DOMINION the moment it was made to appear that the Province
OF OA1rADA

of Quebec was claiming that the division of the fund

In should not be on the basis of the principle of the
COMMON
SCHOOL award of 1870 that moment it was obvious that no

FUND AND
LANDS settlement could be reached at ah and that to refer

the question at large from the award of 1870 to arbi

trators would be an aburd thing The province of

Quebec contends now that the division ought to be

made on the basis not of the award because it is extra

vires as far as Q.uebec is concerned though intra vires

as far as Ontario is concernedbut on the basis of the

census of 1861 While that contention is made there

can be no settlement or agreement The law and those

things to which the parties have by themselves bound

themselves is the only way of adjustment

Now the learned counsel suggested do not know

whom as the cestuis que trusts sometimes it was the

municipality sometimes it was the schools sometimes

it was the territorial locality of Tipper Canada in the

one case and Lower Canada in the other that were

beneficiaries

My argument will gain no force from reiteration

only remind your Lordships that the suggestion which

have made was that all these were agencies of the

state The learned counsel alleged indeed that there

were persons who had created private schools in the

localities before this aid had been given and that they

actually surrendered these valuable properties to the

public corporation on the faith of the annual grant and

acquired interest Well dare say there were have
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already said agree that one must infer from the exist- 1897

ence of the statute that there may havebeen such private

schools and hope one may exercise little degree

of common sense and ones knowledge of human AND THE
PROVINCE

affairs in such matter as that and one knows that OF QUEBEC

those schools that were established in the early history THE
of this country by public spirited individuals privately DOMINION

OF CANADA
before the legislature of the country or the means of

the country were adequate to discharge the public
In re

COMMON
duty were schools established at sacrifice and were ScHoOL

FUND AND
run at loss year after year in order that the children LANDS

of the people of the country might be educated and

there was no question of private right or interest in the

way we speak of private property and that what hap

pened was an enormous relief from the unjust burden

that was imposed upon the individual by the general

school system which made the ratepayers of the

locality and the general revenues of the whole com

munity contribute share and share alike towards the

education and instruction of the children of the

country

So that to suggest that the existence in early days

of schools maintained at this sacrifice and school

houses built at this sacrifice is suggestion of private

property which was handed to the State upon

some theory that the beneficiaries still remained vested

with some right or interest which entitled them to

assert special right of their own seems to me to be

out of the question

Then the learned counsel brought in the Indian

We all know that an Act of Parliament may by proper

phrases make onveyance Lands may be granted

by an Act of Parliament and if land is granted and

appropriated for that this creates trust for

or passes the land to according to the language

of the Act The question is whether what was being
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1897 defined to be created what the legislature had in

jj view was the assistance of the agencies of the State

PRovINcE Public or Government Schools in each of these two
OF ONTARIO

AND THE territorial divisions of the one province were agencies

PRI of the State created under the legislation of the State

THE
not controlled by private individuals except also as

DoMINIoN creatures of the State who derived their authority
OF CANADA from being the elected representatives of the people

in re under the authority of the State itself also
COMMON
SCHOOL The learned counsel suggested that the fund was

FND
AND inalienable and remained perpetual fund noted

as the first admission that was made that really the

fund if it did exist at all must exist according to the

tenor of the statute That has been my argument to

your Lordships will just re-state it If this fund

survived the British North America Act it survived

in its entirety and in accordance with the terms of the

statute

In reference to the position taken by Ontario before

the arbitrators as far as it appears by their case

desire to cite two lines

Apart from the said award Quebec has no right

whatever to participate in the proceeds of the public

lands of Ontario or of the said Common School Lands

received by Ontario subsequent to 1867 read that

to show your Lordships that Ontario then took up the

position distinctly that any right that Quebec had was

under the award and if the award is repudiated then

of course she has right to argue that there is no right

under any other contingency

Then in the factum of Quebec before this court is

this

It is submitted that it is shown throughout the

history given in this factum that Quebecs rights are

under the original statute which have never been

altered
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It is submitted in the same factum 1897

That the deductions allowed by the first arbitra-

tors in the award of 1870 should also be set aside as

being ultra vires So that the position of Quebec was AND THE
PRovINcE

that the award was ultra vires while they contend OF QUEBEC

that as far as Ontario is concerned it is to be treated as
THE

intra vires DOMINION

OF CADA
as to the discussion before and by the arbitrators

and to the arouments of the learned counsel who In re

COMMON
opened the appeal with reference to Mr Justice Bur- SCHOOL

FUNDAND
bidge remark do not think am called upon to LANDS
enter into an inquiry as to whether Justice Burbidges

certificate that the court was unanimous that this was

disputed question of law is correct or not still less

to enter into minute examination of his own judg

ment in order to find whether it did or did not contain

elements from which it is to be assumed that the

certificate was wrong and that this was not dis

puted question of law maintain my learned friend

isbattling against certificate of that kind and that

the certificate settles that question

And then my learned friend Mr Hall pointed out

that the award was chose jugØe and even if there was

error on the part of the arbitrators Ontario had made

it good award agree in so faras it would require

proceeding to set it aside as have said often and

often but say that nothing Ontario has done or said

or Ontario has admitted or omitted would make it

good award if it was waste paper from the beginning

Then amongst these things are suggested payment

of quarter of million of interest in several different

years Your Lordships will find that that was claimed

upon the basis of the award andtherefore the very

thing which are now being suggested are things

which cease to be of any force or effect the instant it

is suggested that Quebc is entitled to repudiate the
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1897 award of 1870 upon the basis upon which all these

THE paynrents were made because the collection of

interest has all been upon the theory of the award

AND THE itself Then Quebec alleges that she is now entitled

PROVINCE

OF QUEBEC
to insist that all that is wrong all those principles

THE
are wrong but that Ontario is bound By what

DOMINION wonder By the award which Quebec says is bad
OF CANADA

By that principle of division which is there stated

In re No but by some other principle of division to be ascer
CoMMoN
ScHooL tamed by those arbitrators We must give equal

FNIAND weight to like transactions of both parties or no

weight at all to these transactions and in giving equal

weight what Quebec is now insisting upon as binc1

ing Ontario binds herself also

Now my learned friend has rightly said that the

provinces found themselves tied by the provisions of

the award of 1870 which have strongly contended

if the arbitrators had jurisdiÆtion to deal with this

matterthough they had wide jurisdiction they

might have dealt with it probably in any other way
was the most natural and reasonable and proper way
of doing it namely carrying out the statutes They

felt themselves tied by it and wanted to get relief

and therefore they passed certain statutes They

passed certain statutes to get relief from what From

the principle upon which the arbitrators of 1870 had

acted Not at all But in order to get relief from

the consequence of the fund being perpetual to get

hold of the money and the question of the division of

the inoneywas to be in the apprehension of Ontario and

in the apprehension of all reasonable men should

think consequential upon the principle which had

been defined as the constitution of the fund itself by

the award of 1870
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The appeal of the Province of Quebec was then 1897

proceeded with

BØIque Q.C opens feel that your Lordships are

possessed of most of the facts and there will remain AND THE
PROVINCE

only to me to call the attention of your Lordships to OF QUEBEC

very few as bearing on this appeal THE

Your Lordships will find that the notice of appeal DoMINION

OF CrADA
of the Province of Quebec states that Quebec appeals

in so far as such award permits or allows any deduction In re

CoMMoN
from the amount of the principal of said Common SCHOOL

FUND AND
chool Fund for the Tipper Canada Land Improvement LANDS

Fund or Tipper Canada Improvement Fund
And in this respect the province of Quebec will

contend that under the provisions of paragraph the

principal of the fund should be augmented by the

sum of $124685.18 and that under paragraph of the

said award the amount of 25 per cent referred to in

the paragraph mentioned secondly should not be

deducted

Now on referring to the deed of submission your

Lordships will find that the only portions of it bearing

on the present appeal are the following

Par It is further agreed that the following mat

ter shall be referred to the said arbitrators for their

determination and award in accordance with the pro

visions of the said statutes namely
The ascertainment and determination of the

amount of the principal of the Common School Fund
the rate of interest which would be allowed on such

fund and the method of computing such interest

In the ascertainment of the amount of the prin

cipal of the said Common School Fund the arbitrators

are to take into consideration not only the sum not

held by the Government of the Dominion of Canada

but also the amount for which Ontario is liable and

also the value of the school lands which have not yet

been sold

Then



734 SUPREME COURT OF CANADA XXVIII

1897 It is further agreed by and between the parties

hereto that the questions respecting the Upper Canada
PRovINcE

Building Fund and the Upper Canada Improvement
OF ONTARIO

AND THE Fund are not at present to form any part of this

reference but this agreement is subject to the reser

THE
vation by Ontario of any of its rights to maintain and

DOMINION recover its claim if any in respect of the said fund as
OF CANADA

it may be advised
In re need not say that it was open to either province

to consent or not to deed of submission to consent or

FEND
AND not to an organization of board of arbitrators and

that the board of arbitrators or the award must stand

or fall on the deed of submission itself because the

parties have decided and had to decide on the ques
tions they would submit to the arbitrators and what

questions would not be submitted

think it is incumbent upon me at the outset to

show your Lordships what is covered by these words
The questions respecting the Upper Canada Building

Fund at the date of the submission and say am
prepared and am going to show that at the time of the

signing of the deed of submission as appears from the

record the questions that were in dispute between the

two provinces Quebec and Ontario were the accounts

in connection with $124000.00 and the question

which covered the 25 per cent of the proceeds of lands

sold from June 1853 to the 6th March 1861and col

lected previous to the time of Confederation And

second as to whether Ontario would be entitled to

retain for the Improvement Fund the 25 per cent of any
future collections from these sales made between the

two dates but collected subsequent to Confederation

And in this connection desire to draw your Lord

ships attention to the following portions of the record

might go deal further back but think it is suffi

cient to commence with 1889 refer to letter ad-
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dressed by Mr Shehyn the Treasurer of Quebec to 1897

Mr Courtney Deputy Minister of Finance dated 4th

Jul 1889 PROVINCE

OF ONTARIO
The views of Mr Robertson were evidently AND THE

PRoVINCE
accepted as correct by the Privy Council as the

OF QUEBEC

improvement fund remained in the statement con-
THE

firmed by them at the sum of $5119.08 as originally DOMINION
OF CANADA

prepared by the auditor oi tue iate province oi

Canada In re

The arbitrators appointed by Ontario and the

Dominionthe arbitrator of the province of Quebec FiND
AND

having resignedawarded the Tipper Canada Improve-

ment Fund to the province of Ontario and with refer

ence to the disposition of it the Government of this

province has nothing whatever to do
If it is proposed in submitting this question to the

Supreme Court of Canada to re-open the question

raised by Ontario respecting the fund and disposed of

by the then Privy Council of the Dominion the Gov
ernment of this province protests against the Govern

ment of the Dominion sanctioning the submission of

such case to any court

The claim of the municipalities for one-fourth of the

amount of the sales of school lands and one-fifth of

the amount of the sales of Crown Lands made between

the 14th June 1853 and the 6th March 1861 was
twice decided against by the Government of the late

province of Canada first when the fund was supposed

to have been abolished by Mr Vankoughnets Land

Act of 1860 and secondly when it was actually

abolished by Order in Council The late Mr Langton
auditor of the late province of Canada in his report at

the time of Confederation on the subject says
In 1860 an Act was passed which was intended to

repeal the clauses which establish the Improvement

Fund and from the date of that Act all further ap
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1897 portionment of the receipts towards the Improvement

Fund was stopped

PRvINcE It was afterwards discovered that the repealing Act

AND THE had quoted the old Land Act repealed by its title in the

PRVINcE Consolidated Statutes while in that compilation the

clauses establishing the Improvement Fund had been

DOMINION inserted in another Act which remained in force An
OF CANADA Order in Council was then passed in March 1861

in re abolishing the Fund and at the same time fresh dis

tribution was ordered by the proportion of the receipts

FUND AND from the date when the former distribution had been
LANDS

stopped to that of the Order in Council finally abolish.

ing the fund In both cases the Governments of the

day were guided by the date at which the payments

on the land were received and not by the date on

which the sales were made
statement and recommendation submitted on the

17th September 1863 to the Executive Council by the

then Commissioner of Crown lands sets forth that

The said fund has been regularly paid with the

exception of some few balances that remain to certain

municipalities down .to the end of 1859 at which date

the then Commissioner of Crown lands considered it

expedient to st6p further payments to the fund With

this view he omitted on the amended Land Act of 1860

the clause authorizing the creation of the fund but in

March 1861 it was ascertained that the authority for

the fund existed at the date of the Amended Land Act

in the School Act arid not in the Land Act as had been

supposed On the 6th March 1861 an Order in Corna

cii was passed recinding that of the 26th July 1856
It appears to the undersigned that the Improvement

Fund continued to accrue legally and may he fairly

claimed by the various municipalities of Canada West

down to the above date of 6th March 1861 and he

therefore respectfully recommends that the distribution
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thereof be made to them accordingly Signed William 1897

McDougall Commisssioner

And then Mr Shehyn continues

The arbitrators appointed by the Ontario and the AND THE

PROVINCEDominionthe arbitrator of the province of Quebec OF QUEBEC
havino retiredtreated the Common School Fund as an

THE
asset that they had power to divide and apportion in DOMINION

OF CANADAsuch manner as seemed to them right They trans.

ferred to the province of Ontario as belonging to the

Upper Canada Improvement Fund the amount of the

sales of the Common School lands made between the
FtJND AND

14th June 1853 and the 6th March 1861 including

$12465.18 stated to have been received on account of

these sales between the 6th of March 1861 and the

30th June 1867 The Province of Quebec has always
contended that the transfer of any portion of this asset

to Ontario excepting the amount to which Ontario

was entitled in proportion to populationwas unwar
ranted and unfair

It should be borne in mind that the arbitrators had

no power whatever to change in any way the statement

of the debts and assets of the late Province of Canada

as sanctioned by the Honourable the Privy Council

after the conferenee held on the subject between the

Dominion and the two provinces
Therefore in the award that they made while they

unfairly as Quebec contends gave to Ontario portion

of the Common School Fund under the plea of trans

ferring it to the Upper Canada Improvement Fund
they really had no power to increase the indebtedness

of the late province of Canada to the Upper Canada

Improvement Fund fact which their silence on the

subject of the claim of Ontario respecting the one
fifth of the Crown lands sold as above mentioned
show that they themselves recognise

47
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1897 The government of this province therefore de

dined to join in any way in the proposed litigation or

to make any changes or suggestions respecting the

AND THE proposed case which has been submitted
PRovINcE

OF QUEBEC
It is perfectly plain from this that wrongly or

THE
rightly the Province of Quebec by this letter puts

D0MIEI0N forth its contention that they were not bound by the

OF CANADA award of 1870 in that respect and that there was no

COMMON
occasion to make any deduction that the Improve-

ScHooL ment Fund did not exist and that there was no

FD AND occasion to credit to the Improvement Fund either the

$124000 or 24 per cent of any future collections

Then refer to Ontarios Order-in-Council of the 25th

April 1888 and Mr Merciers draft report to the

Lieutenant Governor of Quebec of 24th October 1888

It seems to me that these documents show and

clearly show that at that time therefore previous to the

signing of the submission that question was disputed

between the Province of Quebec and the Province

of Ontario On the one hand Ontario seems not to be

satisfied with the finality of the award of 1870 as to

that question and was demanding that the question

be included in new submission to be made to new

board of arbitrators On the other hand Quebec was

contending that Quebec was not bound by the award

of 1870 and was refusing to submit that question to

board of arbitrators

must say that when these negotiations took place

they were not in connectioll with the board of arbitra

tors that were appointed in 1890 they were in con

nection with another board of arbitrators or in other

words that the negotiations fell through but when

the negotiations were revived in 1892 and when the

submission was signed it seems to me that there was

clearly before the parties the fact that there was in

dispute that question between them and therefore
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say that when the deed of submission excludes all 1897

questions having reference to the Upper Canada Land

Improvement Fund that the question in connection

with the $124000 as well as the 25 per cent of the AND THE
PROVINCE

future collection formed part of and included in these OF QUEBEC

questions respecting the Upper Canada Land Improve- ThE
ment Fund which were excluded from the reference DoMINION

OF CANADAand therefore that the arbitrators had no power to

take it into consideration In re

COMMON
Then your Lordships have no doubt noticed that by SCHOOL

the deed of submission the arbitrators are instructed
FUND AND

to take into consideration amongst other things the

sum now held by the Government of the Dominion

of Canada as forming part of the School Fund They

were instructed not to inquire what the Improvement
Funds were but to ascertain the amount of principal of

the Common School Fund and when doing that to take

into consideration not only the sum now held by the

Government of the Dominion of Canada but also the

amount for which Ontario is liable and the value of the

lands and so forth Therefore it was incumbent upon
them to ascertain as their first operation what was

the Common School Fund which had been transmitted

by the old Province of Canada to the Dominion at the

time of Confederation and to ascertain as second

operation what amount had been collected since and

what remained to be collected And as third opera

tion to make such deductions as they were allowed to

make under the submission That is the submissions

provided that they were not deductions in virtue of

this Improvement Fund which had been taken away
from their consideration Ontario reserving by the

submission their right to their claim if they were

entitled to make any such claim under that head

Now say that if your Lordships will refer to the

public accounts of the Province as well of the Province
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1897 of Canada as of the Dominion proper you will find

that at the date of submission the amounts that stood

in the books of the Dominion as belonging to the Corn-

AND THE mon School Fund was $1733000 less the amount
PROVINCE

OF QUEBEC
invested in the Quebec Turnpike Trust $50000 plus

ThE
some $30000 of interest and reducing therefore the

DoMINIoN amount at the credit of the Common School Fund in

OF CANADA
the books of the Dominion to the sum of $1644000

in but no deduction at all of the $124000 In this con-
CoMMoN
SCHOOL nection will have to refer your Lordships to the

FUND AND
LANDS following portions of the accounts

take first Exhibit 56 accounts of the late Province

of Canada and the Provinces of Ontario and Quebec

These accounts are under the heading of schedule from

1st July 67 to 30th June 1882 Second Province of

Ontario accounts for the same period Third Province

of Quebec account for the sameperiod

Schedule of this exhibit contains accounts prepared

by Mr Langton will have to call your Lordships

attention to the fact that these accounts that were pre

pared by Mr Langton and in which my learned friend

may be able to findnot deduction of the $124000

as made from the CommonSchoo1 Fund but credit

of the amdunt of the Upper Canada Land Improvement

Fund to that amount of $124000 were prepared at

the special request of the Treasurers of Ontario and

Quebec for special purpose and that they were not

the regular accounts of the Dominion

refer your Lordships as far as this account Exhibit

56 is concernedto Schedule page where under

date June 1868 the Common School Fund is entered as

$1138244.47 and the Upper Canada Land Improve

ment Fund at $5100.odd

Then we have on page 10 of that same exhibit

where the entry as to the Upper Canada Land Improve

ment Fund is $5119.08
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In the other account there is no trace at all to be 1897

found of ny deduction and would refer your Lord-

ships to pages 10 and 11 in Roman figures of the paging

to the memorandum respecting the unsettled accounts AND THE
PRoVINcE

of the late Province of Canada giving the history and
OF QUEBEC

so on And in this at page 10 will be found memo-
THE

randum without prejudice in which the treasurers of DOMINIoN

the two provinces propose the preparation of state-
OF CANADA

ment of the various accouuts between them re

CoMMoN
This is to explain how this Appendix happens to ScHooL

be found in these accounts and how it came to be pre- FND
AND

pared in that special way They were irregular

accounts prepared for special purpose at the special

request and without prejudice of the treasurers of

both provinces and Mr Justice Burhidge seems to

have lost sight of that because he seems to have gone

on these accounts

The ground take is that this special account did

not form part of the accounts of the Dominion did not

form part of the accounts of the late Province of

Canada which were continued by the Dominion and

that in this account proper no deduction whatever is

to be found and that they were the only accounts to

which the arbitrators should have or were entitled to

look

Again in Schedule of the same exhibit 56 your

Lordships will find that $1733244.47 as being the

amount of the Common School Fund in the hands of

the Dominion and the $5119.08 as being the capital of

the Improvemenl Fund in the hands of the Dominion

And it is only in the Province of Ontario account with

which surely Quebec can have nothing to do whatever

that the Canada Improvement Fund is credited with

the $124685.15

Next is an account of the late Province of Canada

and the Provinces of Ontario and Quebec with the
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1897 Dominion from the 1st July 1867 to the 30th June
1885 The first one to which refer is extended only to

PRoVINcE 1882 This is continuation of the previous one to
OF ONTARIO

ABD THE 1885 and your Lordships will find in that one again
PROVINCE

OF QUEBEC in schedule there is no reference at all it is the

mere continuation of the previous account and there
THE

DOMINION is no reference at all to the Common School Fund but
OF CANADA

in schedule on page 10 of the same exhibit 18 your
In re Lordships will find that the Common School Fund

stands at the sum of $1733244.47

FiND
AND The same appears in other accounts in that exhibit

Now might be allowed to refer as last reference

On this subject to the Canada public accounts Surely

this is what should have guided the arbitrators Here

are the public accounts for the year 1892 therefore the

public accounts as they stood at the time of the signing

of this submission in which your Lordships will find

that the trust fund is stated Common School Fund at

the sum of $2582373.80 and which is made up of the

$1645644 These figures are not iven but am

giving them for the purpose of showing that the

$2582373 was the amount of the fund without any

deduction for Improvement Fund

do not ask nor do expect your Lordships will go

into calculations but this part of my argument is

merely intended and it seems to rue an important part

of theargument on this appeal to show that the arbi

trators were instructed to take into consideration the

amount of the Common School Fund as it existed

Mr Justice Burbidge seems to have gone on this

principle to say well we find it deducted in the

account we find $121000 deducted in the account

and therefore we had not to make the deduction It

was already made propose to meet that argument

later on but now it seems to me that it is much

stronger ground if can show that Mr Justice Bur
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bidge as matter of fact is mistaken and that he has 1897

not referred in basing his statement to the proper

books
PROVINCE

OF ONTARIO

There is no question at all that the arbitrators have AND THE
PROVINCE

dealt with this question of the Improvement Fund as OF QUEBEC

your Lordships will see by referring to the first para- Tuz

graph and paragraph of their award DoMINIoN

OF CANADA
In arriving at these ngures they have made or taken

into consideration the deduction of $124000 and it is re

COMMON

the reason of the dissent of Chief Justice Cassault who SCHOOL

says he is of opinion that the sum then held by the FND
AND

Dominion Government as part of the principal of the

said Common School Fund was greater than has been

stated by the amount of $124680 and so on

have referred to the correspondence and to the

Orders in Council of the Government of Ontario for

the purpose of showing that it was well understood

that it was question in dispute between the two

Governments as to whether the award of 1870 was

binding or not was or was not intra vires and

it was always desired by the Government of Ontario

to bring that question before the new arbitrators

and that Quebec was not consenting to it and if

have succeeded in showing that it was one of the

questions in dispute between the two provinces at the

time it seems to me that may logically say that all

questions having been excluded that this question

must equally be included in the wording of the

exclusion as well as the one of the $101000 and in

connection with this question there was the same

reason for Ontario in making the reservation as there

was for the other amount because Ontario did not

want to be exposed to have these new arbitrators pass

ing upon the Common School Fund without taking

the Improvement Fund into consideration and as

result of their decision to be open to this contention
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1897 that they were not entitled to the deduction that had

been ordered to be made by the first arbitrators

PROVINCE was asked by your Lordships as to whether our
OF ONTARIO

AND THE position is altered by this judgment and think the

PROVINCE

OF QUEBEC
best test to see whether our position is altered by this

award of 1896 and in other words as to whether the
THE

DOMINION present award has passed upon this question of the

OF CANADA
Canada Improvement Fund or not is to suppose this

Suppose that Quebec to-morrow would appeal

SCHOOL would obtain by grace or otherwise an appeal to the

FD AND
Privy Council from the award of 1870 without appeal

ing from the last award the award of 1896 would they

not be told when they came to argue before the Privy

Council that their appeal was insufficient because the

question was settled not only by the award of 1870

but it was also settled by the award of 1896 Well

it is what olject to and it is the only objectionthe

main point of the appeal of Quebec is we never con

sented and were willing to stand by our position as

to the award of 1870 whether we were bound or not

by that award we were willing to stand by that

award to stand by our position such as it was made

but we never were willing or consenting party to

suhnit to another board of arbitrators to pass upon

that question of the Improvement Fund and we

say you have passed upon that fund you have

exceeded your powers and we object to the award we

appeal from the award only in so far as we have done

so Of course if do not succeed in showing to your

Lordships that in the deed of submission it was stated

that all questions having reference to the Upper

Canada Land Improvement Fund were excludedif

do not succeed in convincing your Lordships that this

comprised the question of 124000 the balance of the

25 per cent collections out of the collections to be made
of course must fail but cannot see reason upon
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which that part ofthejudgment of Mr Justice Burhidge 1897

may be maintained especially when show that

the Government of Ontario was trying to obtain the

consent of Quebec to submit that question again AND THE
PRoVINcEWhy Becanse Quebec has repeatedly expressed its

OF QUEBEC

opinion that the award of 1870 would not avail that
THE

it was on its face ultra vires so far as that portion of DOMINION

the award was concerned Now Quebec was iot
OF CANADA

willing Quebec was taking that position in the In

CoMMoN
face of that decision they made submission and they ScHooL

say all questions not only one question if there was FND
AND

only $101000 that was excluded why not refer to

that one question submit that under the words

the questions the whole of the questions which

were in dispute between the 1arties at the time are

covered

My contention is to this effect that the affirming of

previous award or previous judgment involves dealing

with the question What we expected what claim

that we were entitled to was not to have the arbitra

tors to ignore to decide against the award of 1870 but

to establish to find out or ascertain what was the

Common School Fund in the hands of the Dominion

and leaving it reserving all rights under the award of

1870 or under any other judgment or any other rights

in the terms of their reservation as appearing in the

reference but that we have never consented to be

submitted to another judgment on the part of this

board of arbitration any more affirming the judgment
of 1870 than disapproving of it

As suggested to me by my learned friend Mr Hall

the Ontario factum admits that the Land Improve

ment Fund is entirely excluded and do not think

that in the factum as it was filed before the arbitrators

that it was limited to the $101000 There was the

admission that it was excluded and no such interpr
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1897

THE
PnovINcE

OF ONTARIO

AND THE
PRovINcE

OF QUEBEc

THE
Do1INIoN

OF CANADA

in re

CoMIoN
ScHooL

FUND AND
LANDS

tation as has been put on this by Mr .Justice Burbidge

was put by Ontario and refer your lordships to page

12 of the Ontario factum where it is stated

That Ontario reiterates the objection to the juris

diction of such arbitrators to deal with the Upper

Canada Improvement Fund taken in Ontarios answer

whereby it appears that it was expressly agreed

between the different parties that the questions with

reference to the Upper Canada Building Fund and the

Upper Canada Improvement Fund are not at present

to form part of this reference

call your Lordships attention to the fact that the

fund is not created by the statute but section gives

power to the Governor-in-Council to create fund

Let us assume for illustration that 16 Victoria

instead of giving authority to create the Improve

ment Fund had created the Improvement Fund
that the statute itself had created the Improvement

Fund and let us assume again that few years after

the passing of 16 Victoria that is to say in 1868 or 1869

but before the rendering of the award of 1870 the

Act of 16 Victoria had been entirely repealed and that

the arbitrators of 1870 losing sight of the fact that 16

Victoria which had created the Improvement Fund had

been repealed had proceeded as they have proceeded

deducting from the Common School Fund the sum of

$124000.00 or the 25 per cent would it not be plainly

nullity on the face of the award They were

instructed what to do to divide the common property

between the piovinces and if they went under an

erroneous assumption that the statute was in existence

which was repealed their action would have been

altogether null for want of jurisdiction altogether

ultra vires That is the only extent to which we are

arguing We have no intention to attack the award so

far as it deals with the Common School Fund but we
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say that if there was no Common School Fund that 1897

was ever created or that ever existed that that part of

the award if it can be separated from the rest and we
claim it can be must fall to the ground AND THE

PRovINcENow what are the facts that we have before us here oFQUEBEC
have assumed state of things that does not exist

THE
statute creating the fund and the repealing of the DoMINIoN

OF CANADA
statute but have we not virtually the same thing
We have the fact that the statute only authorized the re

COMMON

creating of the fund but that the Order in Council SCHOOL
FOND ANDwas never passed to create it that the arbitrators have

LANDS

assumed that it was created and on that assumption
that they have set aside fund that had no exist

ence And this Order-in-Council even if it had the

effect of creating the fund never intended to create

the fund from the date of the 6th June 1853 but from

the 7th December 1855 and therefore there is no

question whatever if this Order may be read as

creating the fund that there was no Improvement
Fund until the 7th December 1855 and the award

has gone on the assumption that the fund existed and

was not set aside that the 25 per cent was set aside

from the date of the 14th June 1853

Now say the same principle applies that the

fact that even if the Improvement Fund was created

that the moment it was repealed in 1861 that the

repeal was complete repeal It was supposed to

have never existed from the date of the repeal If

there was fund and if it was as is admitted re

pealed the repeal was not conditional was not partial

it was an entire repeal it was intended to be so and

it was treated as such by the Government of the Pro

vince of Canada up to the time of Confederation The

question was passed upon by the executive on two or

three different occasions and it was treated as such
and the reason assigned by Mr William MacDougall
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1897 as Commissioner of Crown lands was that there was

Colonial fund which was intended to take its place

PROvINcE The position we take does not go any further than
OF ONTARIO

AND TE that We did not assail the award of 1870 quoad the

PROVINCE

OF QUEBEC
Common School Fund The parties have accepted the

award We assail it merely if it was to be held that
TEE

DOMINION this question was not excluded from the reference

OF CANADA which claim is the case and that therefore either as

In the appellant or the respondent the Province of

Ontario has no right to call upon this court to go

FND AND into that question at all on the present appeal But

if it is not excluded from the reference our action is

free before this court and was free before the arbi

trators and we were entitled to call upon the attention

of the arbitratorswho were appointed specially ftr the

purpose of establishing and ascercainingwhat was the

amount of the Common School Fundto establish

that Common School Fund irrespective of any such

erroneous deductions for thing that had no existence

whatever

Now word only to make my position clear. As

understood from the outset the first question was as

to whether by the deed of reference it was intended

to exclude the questionthe question not only of the

20 per cent of the Crown lands but also the 25 per

cent of the school lands for the Improvement Fund

That is the first question Whether it was intended

by the parties

directed your Lordships attention at the outset to

the fact that it was question in dispute it was

question in dispute bet.een the provinces when the

subthission was signed that in 1870 or 1873 Quebec

went before the Privy Council attempting through Mr

Benjamin to have the very contention that have

raised taken into consideration the Privy Council

said the reference does not allow us to inquire into
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that question and we will not pass upon that question 1897

So that there is no doubt at aH that at that time it was

known to the two provinces that Quebec was dis

puting the effect of the award of 1870 quoad the setting AND THE
PRovINcE

aside of the 25 per cent out of the proceeds of the
OF QUEBEC

Crown lands THE

Now have called your Lordships attention to DOMINION

OF CANADA
another important fact that as late as 1889 in the

correspondence exchanged between the representatives In

COMMON
of the two provinces the question was stated as one SCHOOL

of the questions and was recognized as one of the FiND
AND

questions that were in dispute between the provinces

Now have something stronger than that have

the opinion of Mr Chancellor Boyd in this ease in this

award and have something stronger still the un
doubted admission of the Province of Ontario before this

court in their factum that it was intended by the parties

to exclude this question from the reference And to

make that clearer have only to caJl your Lordships

attention again to our notice of appeal Our notice

of appeal is not raising at all the question of the

$101000 that is the question of the 20 per cent in

connection with the Crown lands It is raising only

this question of Improvement Fund

Well what is the answer of Ontario in their factum

as to that In the face of this question raised and

it is limited Ontario reiterates the objection to the

jurisdiction of the said arbitrators to deal with the

Upper Canada Improvement Fund taken in the Ontario

answer whereby it appears that it was expressly agreed

between the parties that the questions respecting the

Upper Canada Building Fund and the Upper Canada

Improvement Fund are not at present to form part of

this reference

if there was an exclusion say that the exclusion

affects both parties that it is for both parties and that
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i897 both parties were prevented from arguing that question

before the arbitrators and that it was not within the

province of the arbitrators to enter upon that question

AND THE or to consider it in any shape or form
PROVINCE

OF QUEBEC Now it has been stated by Mr Justice Bur

ThE hidge and may be the same difficulty apparently

DOMINION has passed in the minds of some of your Lord-
OF CANADA

ships that it was difficult operation that from

In i-s the fact that they were obliged that they were
COMMON

SCHOOL instructed to ascertain what was the Common School
FUND AND

LANDS iuna tnat tne a.rrntrators as oi necessity nact to

inquire into that question Well let us see as to

that It will not be contended that it will not have

been open to the parties to agree upon reference to

this effect that the arbitrators were not to pass directly

or indirectly on the question as to whether the 124

000 were to be deducted from the Common School

Fund as stated in the first award Suppose that the

reference had read in that way surely it would have

been open to the parties to make submission in those

terms There could have been no question it seems

to me that if the reference or the submission had read

in those terms that the duties of the arbitrators would

have been this They were called upon to ascertain

what was the amount of the principal of the Common

School Fund at the time of submission as held by the

Government of the Dominion of Canada Well they

would have proceeded to ascertain what was the sum

transmitted or handed over by the Province of Canada

on the 1st July 1867 to the Dominion of Canada They

would have proceeded as second operation to find what

was the amount collected since and they would have

had to stop there and to report that this was the amount

of the principal school fund subject to whatever deduc

tion might have to be made by virtue of the award

of 1870 or otherwise and that is the whole of our
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contention We say we are willing to stand to take 1897

our position as our position was before we consented to

this last deed of submission hut we do not want our

position to be aggravated If we have to face the first AND THE

judgment we do not want to be called upon to have OFVUI

to face the second judgment The subject matter was

excluded from the reference and we will call upon DOMINION

OF CADA
you the arbitrators not to pass upon it to reserve an

the rights of Ontario either by reason of the award of
COMMON

1870 or otherwise all the rights as they may be bui ScHooL

not to go and state and render judgmenta new FND
judgment which if not assailed might be binding on

us And to show to what expedient the arbitrators

had to go to proceed in the way they have proceeded

to try
in appearance not to-pass upon the question

will have to refer your Lordships to the first paragraph

of their award

On referring to the award of 1870 your Lordships

will find that in clause the arbitrators reported thus

That from the Common School Fund as held on the

30th day of June 1867 by the Dominion of Canada

amounting to 1738224.47 there is to be deducted so

much The first arbitrators have held as was the case

that the amount of the Common School Fund as

reported as transmitted from the Province of Canada to

the Dominion was $1737000.00 Now if jour Lord-

ships refer to the award in question here you will see

how it agreesthe first paragraph of the award

That the sum held by the Government of the

Dominion of Canada on the 10th day of April 1893 as

part of the principal of said Common School Fund

amounted to $2447688.62 made up of the following

sums that is to say 1st the sum of $1520959.29 that

by the union of the provinces came into the hands of

the Government of Canada
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1897 In one case we have it $1733000.00 and in the

other we have it as cif the same date at $152000.O0
PRovINcE That is the expedient to which they Shad to to

OF ONTARIO

AND THE appear not to touch the subject matter
PRovINcE

OF QUEBEC
have stated that Mr Chancellor Boyd has expressed

his opinion to the effect that the subject matter was
THE

Do3nNIoN excluded and have only to call your Lordships
OF CANADA

attention to his opening remarjs
re So far as Quebec claims to impeach the action of

SooL the first arbitrators in their award of 1870 touching

FiND
AND

the Upper Canada Land Improvement Fund and as

to what they have directed to be placed to the credit

of that fund presently and prospectively cannot see

my way to interfere for many reasons For one thing

the very sulject matter is withheld from our jurisdic

tion by the terms of the reference

If the subject matter is withheld from their juris

diction surely they are not to pass upon it by

way of affirming it because it is passing upon it

They are not to take it into consideration at all

Trenholme follows There appears to have

been two views on this subject of the Improvement

Fund as to whether it was excluded or not Mr
Chancellor Boyd and Chief Justice Casault evidently

appeared to think it was excluded altogether from the

reference by the terms of the deed of submission On

the other hand Mr Justice Burbidge appears to he of

opinion that it is not this particular Improvement Fund

arising out of the school lands that another item of

that fund is excluded and that the arbitrators have

the power to take up this matter and deal with it if

necessary incidentally to the main object of the arbitra

tion namely the ascertainment of the amount of the

debt

Now my learned friends argument has proceeded

on the view that this fund is excluded but the appeal
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of the Province of Quebec it seems to me is quite 1897

susceptible of being sustained upon either view The

appeal of the province of Quebec is that this Improve-

ment Fund in arriving at the amount of the School AND THE
PROVINCEFund should be treated as nullity in either case OF QUEBEC

whether it has been excluded by the deed of reference
THE

or whether it is not the arbitrators in discharge of DOMINION

their duty in ascertaining the amount of this fund
OF CANADA

should treat it as nullity In re

Now the authorities or citations that will be made

in support of either of these vie wsthat is whether it is FEND
AND

excluded or not from the recordare think somewhat

numerous There is good deal to support each of

these views There is good deal to support the view

of Mr Justice Burbidge that the Improvement Fund

that was excludedthe questions respecting the

Improvement Fundwere the questions respect ing
the $101000 and the Building Fund There is no

doubt about that And it cannot be stated that Quebec
has been perfectly consistent throughout in saying

that ths $124000 which is the item in question now
in maintaining that that is an open question that

that was not settled by the award because there is an

Act of the Province of Quebec passed in 1883 46

Victoria of record herein which there is distinct

recognition it seems to me by way of recital at least

of the right of Ontario to this deduction of 25 per

cent That Act however was repealed in 1888

before this submission came up It was not in force

at the time the deed of submission was entered into

between the parties It had been set aside

And then there is correspondence between the

Honourable Mr Mercier and Sir Oliver Mowat pre
miers in which we cannot pretend it is not apparent
that Mr Mercier was disposed to accept the $124000

and that he looked upon questions in dispute as

the $10 and the building fund also

48
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1897 Now we do not pretend that the position of Quebec

has been perfectly consistent throughout upon this

question but as the learned counsel for Ontario said

AND THE in his opening remarks these were simply abortive

OFRVEB attempts at settlement that were not carried out were

THE
not acted upon and think if we want to arrive at

DoMINIoN what the parties really must be supposed to have con
OP ANADA

sidered in dispute we must see what their language
In re was at or as near as possible to the time they entered

COMMON

SCHOOL into the deed of submission and while that deed of

Fr AND submission was being acted upon between them

Now if we take that another matter may arise

and the parties may take totally different view

upon the subject may say as regards Quebec

there was this if any excuse is required for incon

sistency in this matter that there were changes

of administration changes of public men who were

dealing with this It is quite evident on the face of

this record that these public men had not full grasp

of the whole sulject in connection with this in many

cases being new to their positions Ontario had

decided advantage in the unity of administration

and direction of this matter and was consistent

throughout in acknOwledging the fund as we said

but Quebec had public men at that time who did not

understand this and hence this would account for the

inconsistency hut whatever inconsistency there was

say it arose from attempts at settlement that were

abortive But the language of the parties used at

or nearest before they entered into this deed of sub

mission and which they were acting on this deed of

submissionthat language think is most properly

invoked in order to show what the real intentions of

the parties rere

Now from that point of view the court will see

that the position taken by Quebec in the letter of ML
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$hehyn in 1889 is the position of opposition to this 1897

$124000 maintain that the Province of Quebec

takes the position that this $124000 should not be

allowed maintain that that was in disputealI AND THE
PROVINCE

that $124000 and that was almost immediately before
OF QUEBEC

the submission was entered into
THE

Then we come to the deed of submission and sup- DoMINION

OF CANADA
pose as rule all that the parties have been nego-

tiating about before is generally supposed to be
COMMON

summed up in that deed of submission just as what- ScHooL
FUND AND

ever private parties may agree to in private contract LANDS

is summed up in the terms of the contract and if we

take that deed of submission on its face it seems

to me it excludes these questions There is no

exception there made and Chancellor Boyd and Mr
Justice Casault say it seems to me to exclude these

questions
If we go back to immediately after Confederation

when the movement was set on foot to adjust the

liabilities and assets between the provinces we find

that statements are made out by the Dominion

executive exhibiting all the different items of lia

bilities and assets and made out for the purpose

of placing the case before the arbitrators We find

that conferences took place between all the govern

ments that extensive correspondence took place and

in these first statements and in the statements that

the Dominion put before the arbitrators simply

balance of some $5000 odd put down as constituting

the balance due to this Improvement Fund and

the $l24000 does not appear at all and Mr Wood
in his own statement in his own letter first takes

exactly the same position on behalf of the province of

Ontario Subsequently Mr Wood puts forward this

claim in his written claim before the arbitrators

when Quebec was not there he urged this claim and

48



7ö6 SUPREME COURT OF CANADA XXVIII

1897 it was allowed by the arbitrators but here we have

the position of Quebec and we have the Treasurer of

Quebec protesting against this item and we have

AND THE him protesting constantly and the award in 1878

OF QUEBEC
after long series of protests was carried to the

ThE Privy Council upon statement of case under

DoMINION which it appears that Quebec understood she had
OF CANADA

perfect right to rase this question under the

In re general question as to whether the award was valid
COMMoN
ScHooL or not hat appearsto have been the opinion of the

FEND
AND

counsel then employed on the part of Quebec to pre

pare the case suppose at any rate he appears to have

tried to urge that view before the Privy Council and

Quebec did bring up this very question She tried to

urge this and other questions before the Privy Council

hut it appears their Lordships took the view that they

could not decide the merits of the case

If that is the case then we say that the arbitrators

should not have dealt with it as they have dealt with

it in this award they should not have put the sanction

of their own approval upon that deduction and Quebec

should not be prejudiced by having the sanction of

the present arbitrators put upon that and should not

be put in worse position than before in respect of

that award And it was quite competent under the

statute which gives your Lordships jurisdiction here9

which gives your Lordships the right to substitute the

decision as you did in the Indian annuities case
the decision of this court for that of the arbitrators

who have decidedand to put the judgments or the

matter in such position that Quebec will not be

prejudiced by what the present arbitrators have done

or said in respect of this deductions in respect of this

Improvement Fund in their present award

Now wish to say this that whatever view is taken

of this matter unless this Improvement Fund is
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nullity and unless we can invoke that in the present 1897

case consistently with the maintenance of the award

of 1870 as whole do not think Quebec can succeed PROvINCE
OF ONTARIO

in her appeal The main object of the arbitration was AND THE
PROVINCE

to ascertain the amount of this fund Now did not OF QUEBEC

that larger object naturally include every minor detail
ThE

that was necessary to arrive at that conclusion We DoMINION

might argue that that is the case and if they came to
OF CANADA

an item that hadbeen deducted from this fund and
01n

re

that this item was nullity would not the present arbi-

trators in arriving at that fund have right to say we FEND
AND

find this nullity to exist as regards this item There

is great difference between whether it is absolutely

null and void orçwhether it is mere voidable thing

just as it is in the case of contracts contract may
be an absolute nullity No court would give judg

ment on something that has no existence but court

might well refuse to set aside transaction that was

simply voidable which might have been set aside for

grounds but if this fund had absolutely no existence

if itwas nullity in point of law then we say that the

arbitratorshad right to say so whichever view is

taken and had right to ignore that item as an item

to he carved out of the fund

Now the learned counsel who spoke for Ontario

spoke of the indecency of Quebec putting forward

clainfto attack this award while denying that Ontario

could also do the same think it is easy to shew

that Quebec is not open to such remark as that

and if it was necessary to make any such remark upon

the litigation of this case that it could be made with

much better effect with reference- to the appeal of

Ontario in this case where she has sought without

any warning to Quebec to raise such question as

she has raised in her appeal but want to shew now
that the position of Quebec is not open to any such
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1897 remark want to show that the position of Quebec

has been bonÆ fide throughout this matter and begin
PRovINcE here When this matter came before the Privy Council

OF ONTARIO

AND THE on the award of 1870 consistent with all she had done
PRovINcE

OF QUEBEc before and protesting against the award in this respect

it was raised there and the Lord Chancellor in the
THE

DOMINIoN Privy Council gave expression to remarks laid down
OF CANADA

as it were rules

It is the principle enunciated by the Lord Chancellor

that we maintain Quebec has cted upon will call

FND
AND

your Lordships attention to one or two passages in that

connection to show the idea under which Quebec has

been proceeding in this matter The idea that Quebec

has had of her right to question this Improvement

Fund as mere nullity and the authority which she

cites existed in the remarks of the Lord Chancellor in

that appeal case Here is what the Lord Chancellor

says If it was not within their parliamentary

powers it goes for nothing Now that would apply

to the Improvement Fund as much as to any other

item

Then again he says If they do anything more

than they are authorized to do it cannot have any

possible effect

Then if it cannot possibly have any effect when the

question came up of ascertaining the amount of this

School Fund could we not say the arbitrators here

did something which was an absolute nullity they

acted as if there was fund that existed that had no

existence can we not say that too consistently with

what the Lord Chancellor says in another place when

it is sought to en.force that part which is nullity

that the Province of Quebec could resist it

The two points that we submit are these We say in

the first place taking the view that it is excluded the

view taken by Mr Chancellor Boyd and in the Ontario
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factum and Chief Justice Casauliwe say then that 1897

the present arbitrators have dealt with the matter

and have put us in woise position by their award

and that we should be protected against that If the AND THE
PRovINcE

other view is taken that it is not excluded and that OF QUEBEC

the arbitrators had as Mr Justice Burbidge says ThE
incidentally right to go into this question then we DOMINION

say that the award is bad in allowing the deduction of
CANADA

$124000 and in allowing Ontario to make the deduction
COMMON

from the sums which she collected for sales between ScHooL

those dates
FUND AND

Hogg Q.C for the Dominion The Dominion is not

as your Lordships have mentioned once or twice really

interested in the contention exisjing as between the

several provinces but the Dominion is interested in

maintaining the award of 1870 in its integrity The

present award the Dominion submits should also

be sustained The Dominion is satisfied with that

award because it carries out and was intended to

carry out what was arrived at under the award of

1870

Now just word or two with reference to the

award of 1870 submit first of all that no question

can arise in this appeal as to any isolated amount in

that award that is that it cannot be attacked in any

way for the purpose of shewirig that an amount should

not have been awarded The award of 1870 was made

under the 142nd section of the British North America

Act What the arbitrators had to do under that

statute was to adjust and divide the assets credits

and liabilities What they did do so far as this par

ticular fund is concerned that is the Common School

Fund was submit to adjust that fund to ascertain

it and to adjust as between the provinces amounts

which they thought under that statute should be

placed in one fund or another That is they ascer
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1897 tamed that there was $1733000 of the Common School

Fund and they amongst other things said we will

place to the credit of another fund $124000 thereby
AND THE it may be said either dividing liability or adjust

ing an asset These so far as the Common Schools

THE were concerned were assets So far as the Province

DOMINION of Canada was concerned at that time it was
OF CxADA

debt or liability so that they must have either con
in re sidered under the 142nd section that they were adjustCOMMON

SCHOOL ing an asset or dividing liability but whatever may
FEND AND

LANDS have been the reasons that actuated the arbitrators of

1870 there is do doubt about this that they were the

statutory arbitrators they were the final and supreme
forum for the purpose of making this award There

is nothing in the 142nd section which gives any right

of appeal or any right to questionthat is as matter

of lawwhat they can do In other words the award

which is made under the 142nd section becomes as

much matter of law as the 142nd section itself It is

binding and theiefore cannot be interfered with or

questioned or criticized afterwards

The short history of it is this In 1870 the arbi

trators were appointed to divide the assets and adjust

the liabilities and credits They did to certain

extent There were large number of items par
ticularly these referred to in schedule of the British

North America Act which were not dealt with and

what was intended by the submission of 1893 was

to take up and to take up upon the same prin

ciples and rules that guided the arbitrator of

1870 and finish the business which had been left

unfinished by them So much is that the case that

in all the matters that have come before this board of

arbitrators those principles and rules which govern
the ascertainment of the account are being constantly

referred to and have been made the rule of guidance



VOL XXVIII SUPREME COURT OF CANADA 761

both of counsel in arguing the cases and by the arbi- 1897

trators who sat to decide upon these questions These

were the rules and principles that are in the long

book that were submitted to council of all the AND THE
PROVINCE

representatives of the different Governments of the
OF QUEBEC

time that were decided upon as the rules and prin- THE
ciples to govern in the ascertainment of the account DOMINION

OF CANADA
in 1870 and they are the rules and principles that are

overning to-day this arbitration In re

COMMON
That is another reason why submit that what was SCHOOL

intended by this submission to arbitration was to FNDAFD

carry out what was left undone being thoroughly

understood agreed as say by acts statutes Orders

in Council and correspondence in every way that it

was possible to conceive an award being adopted and

to continue the settlement of those accounts and to

complete it under the statute of 1891

It seems to me that what was said in the Indian

Case is just as applicable and may be applied to this

case just as strongly as it was to that and probably

more so because all the acts of the parties the

provinces accepting the interest from time to time

dealing with the Dominion upon the basis of the

award the Dominion paying it over publishing their

accounts from year to year their public accounts con

taining these items the acceptance of these amounts

by the provinces is the strongest possible evidence of

the interpretation which the provinces thethselves must

have put upon that award and therefore it should not

be disturbed and repeat the words of his Lordship
the Chief Justice in which he says the award of 170
must be conclusive upon all the parties to it it has

stood for 25 years unimpeachedexcept upon the points

referred to the Judicial Committee and to re-open it

and disturb one of these provisions upon which other

dispositions may have depended would not only be
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1897 most unfair but would be proceeding without legal

warrant statutory or otherwise There is no doubt

that award cannot be impeached There is no court

AND THE of appeaL There is no method of impeaching that
PRoVINcE

OF QUEBEc award and submit that the award should be main

tamed
THE

D0MINI0E Blake Q.c for the respondent Province of Ontario
OF CANADA

.I must begin by saying in answer to an obser

COMMON vation that was made by the learned counsel that

SCHOOL have no intention of criticising the conduct counsel
FUND AND

LANDs at present concerned or heretofore concerned in this case

suggested that it would be an indecent result that

Quebec should be able to insist upon on th.e one hand

holding this award as the award of 1870 nullity as

far as it was concerned and at the same time shut

up the province of Ontario and say that it was bound

by it The learned counsel before and now have

acted upon their instructions and are not exposed to

any criticism but must repeat my observation with

reference to that result

As fat as can judge it is rather recoiled from now
and there is greater degree of tenderness with refer

ence to the award of 1870 in the latter part of this dis

cussion than might have been expected from the

language used on former occasions

Now your Lordships will olserve that upon this

appeal my argument is entirely from different stand

point in one respect than the argument before because

this appeal becomes material only upon the theory

that my appeal fails If my appeal succeeds there is

no fund out of which the Land Tmprovemen.t Fund

can be formed and it is immaterialwhat happens to

it it is only then upon the theory that my appeal

fails that it becomes material to consider this question

Upon that theory must assume that there was

Common School Fund or that there must be held for
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the award of 1870 to have been Common School Fund 1897

which was an asset to be dividcd and apportioned and

if so there was jurisdiction If there was juris-
PROVINCE

OF ONTARIO

diction as Chief Justice Casault himself observed in AND THE
PRovINCE

the long and able judgment which he delivered it was
OF QUEBEC

entirely within the power of these arbitrators to have
THE

divided the asset in any way which they pleased DoMINIoN

between the provinces it might have proceeded upon
0F CANADA

mistaken assumption that facts existed that did not re

exist that Orders in Council had one interpretation or

the other or statutes had created the fund instead of FND AND

only authorizing the creation but it was within their

power to determine that one dollar or millionshould

go to the one province or the other so that learned

judge points out with clearness that he is only able to

sustain his objection to this particular action upon thern

ground that it is excluded from the reference or upon

the ground that the action of th arbitrators themselves

as ultra vires because they had only power to divide

but as to their power to apportion in any proportion

which they deemed just however unjust it might be

upon any assumption which they made however

unjustifiable there is no difficulty

Well if so what was the result Let us get at the

state of facts which was created which was created

by the award of 1870 that there was carved out of the

Common School Fund the sums mentioned in the

award of 1870 It was taken out Mark the language

of the award of 1870 The arbitrators began by carv

ing out of the Common School Fund what they say

really does not belong to it the $124000 and they

deal with the residue only

Now that is what is done Was right believe

it was right if they had any power to act at all

As said before it was the nerest and the most

accurate perpetuation of the fund which they as-
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1897 surned to exist which the wit of man can devise

Right or wrong was it done It was done Done

conclusively and produced new state of things

AND THE That it prodhced that new state of things depended
PRovINcE

OF QUEBEC upon the validity of the award as whole and

whether the award as whole was valid instrument
THE

DoMINIoN in view of the objections taken by Quebec remained
CANADA

uncertain untii the period of the decision of the Privy

in re Council That decision althouoh it partakes of the
COMMON

SCHOOL characteristics which have been referred to having

FuND
AND

regard to the fact that there was no tribunal in the

world before which the question could be raised of

course did practically and substantially end the mat

ter and was assumed to end the matter to the extent

to which it went of course that is to say dealing with

the objections taken by Quebec in the special case

My learned friend Mr BŒIque flung pebble at

the award but he expressly said am not going to

attack the award Since then there has been with

the usual inconsistencies that characterise the parties

in this casethere has been little more mud flung at

the award but after all doesnt it come down to this

that it is impossible to contend that there was

other than an error in judgment My learned

friend says they wrongly construed the statutes and

the Order-in-Council and he says they assumed

things to exist which did not exist and they came

to wrong judgment That is not question of

extra vires or intra vires that is an appeal from the

judgment of the arbitrators on matter within their

jurisdiction

Then mark the other limitations my learned friends

make There is nothing they are more anxious about

than that the award should stand in those main

elements Nothing we will say they say which

shall attack the award if it is going to impugn
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the action as to the Common School Fund There- 1897

fore it is only if your Lordships hold that this par
ticular of the dealing of the Common School Fund

is separable from the rest that we attack it at all AND THE
PROVINCE

They earnestly implore your Lordships1 to note that OF QUEBEC

they do not attack it if your Lordships should con-
ThE

dude that you could not separate that from the rest DOMINION

OF CANADA
It is only sort of conditional attack because they
feel the delicate and difficult oround On which they Ill re

COMMON
stand if once they open the award SCHOOL

Now is it possible to seriously contendhave my FEND
AND

learned friends with all the temerity of argument

which in other respects they displayed ventured

seriously to contend that this item is separable

from the distribution by the parties of the Com
mon School Fund C-rant to me this that the

arbitrators were of the opinion which they have

expressed by their award that it was just and proper

thing to carve out $124000 and 25 per cent from the

subsequent collectionsis it possible to aver with

straight face before court that that conception and

view of theirs acted upon by them is not part of

their dealing with the Common School Fund and that

you can divide and eliminate that portion of their

dealings and disposition of the $124000 and the 25 per

cent of the other collections How They have not

disposed of it Is an award good which leaves part of

the subject undisposed of Is that portion of it in

which you destroy the award as portion of the whole

subject to be set aside and the remainder to stand

cannot divine case in which there is greater inti

macy of action between the part they attack and the

part they desire to maintain find it difficult to com
prehend how any man can seriously argue that the one

can stand and the other fall as nullity and if it does

what is to happen As have said it is undisposed
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1897 of They have not divided that They have not dealt

with it Are you going to deal with it We know
PRovINcE that the failure to dispose of the subject matter referred

OF ONTARIO

AND THE is fatal defect in an award So that the very attack

PRovINcE
OF QUEBEC

which my learned friends make this sort of conditional

ThE
and hypothetical attack which they make upon the

DoMINIoN award of 1870 makes that attack its failure They
OF CANADA. cannot attack in that way Ihey must attack with

re whole heart nd with more fairness They must

SooL strike with the knowledge of the consequence of their

FND
AND

attack and that is the ground which took in my
opening on the other appeal and which repeat now
that the Province of Quebec cannot attack this award

without the whole of the subject of the Common

School Fund being open and we being free as well if

they are free

Now one word before proceed to deal with the

other matters which are relevant to this question

One word upon two isolated points Your Lordships

adverted to and my learned friend Mr Hogg adverted

to the attitude of the Dominion And irrespective of

the long course of dealing which was pursued by the

Dominion called my learned friends attention and

called your Lordships attention to specific act

with reference to this particular matter

refer to an Order in Council of October 15th 1891

in which an allotment to Ontario was recommended

in payment of principal owing to that province which

principal was included in this $124000 so that you
have specific Act of the most cogent kind by the

Dominion upon this theory and while of course the

representations of Mr Mowat do not bind the Province

of QuebecI do not set them up as binding it
they are accepted by the Dominion they represent the

state of facts and it was present to the minds of the
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Dominion Government and upon which the Dominion 1897

Government acted at that time

am ooino to deal with the course and conduct of PROVINCE

OF ONTARIO

Quebec in reference to the l240O0 by itself was AND THE
PRovINCE

about dealing with the isolated question the question OF QUEBEC

of the Dominion and in the same sense and connec-
THE

tion and although am affecting the part of Quebec DoMINIoN
OF CANADA

and affecting it expressly also refer to exhibit 56

and exhibit 18 and exhibit each of which are In re

CoMMoN
accounts by the lominion commencing in 1884 SCHOOL

triennial extension in each of which the account of FND
AND

the Province of Ontario is credited with $124000 in

making the account My learned friend proposes to

neutralise the importance of those accounts by saying

that the first of them proceeded upon request from

the treasurers c1 both provinces that the account should

be prepared in this form which request was headed

without prejudice And he says that those accounts

are of no consequence because the treasurer of his own

province asked that they should he prepared in that

form should have said that if there was circum

stance which gave them cogency and importance it

was that circumstance but so it is that they were

prepared and continued and they are in the official

papers of the Dominion showing the Province of

Ontario credited with $124000

Now then another isolated point before proceed

with the main subject Here is very important paper

It is an extract from the account called prepared by

the Dominion accountant by direction of the board of

arbitrators in August 1893 This was general

account of affairs and what is given The subsidy

statement gives To Ontario increased deduction

one years interest one half years interest half years

subsidy Then come Trust Funds for Ontario Coin

mon School Fund from 1st July 1867 to 11th January
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1897 1889 $1520595.29 Add on 11th January 1889

$925625.63 Add on 19th April 1890 $11103.70

PRovINCE Total $2 457688.62
OF ONTARiO

AND THE It thus gives not the apportioning of the capital as

PROVINCE
OF QUEBEC

divisible sum which was impossible to divide belong-

THE
ilig to Ontario but it gives the whole of that Common

DOMINION School Fund as they understood it and then it pro
OF CANADA

ceeds to deal with that alone which they could deal

In re with the interest upon the Ontario side the propor
COMMON
SCHOOL tion of interest payable semi-annually to Ontario cal

FEND
AND

culated according to the award and population after the

decennial census from 1st July 1867 to 31st December

1870 $21169.14 From 1st January 1871 to 31st

December 1880 $21914.35 From 1st January 1881

to 31st December 1890 $22280.04

And on the accretion of $925625.63 11th January

1889 to 31st December 1890 $13559.19 and so on

And the total to 31st December 1892 $36057.10

Then it gives the Upper Canada Grammar School

Fund the Upper Canada Land Improvement Fund

capital $124685.18 interest $3117.13 giving total of

interest of $47746.14

Now by the direction of the arbitrators at this early

stage this statement is prepared for the guidance of

the board according to those principles which they

laid down principles which deduct from the Common

School Fund the Land Improvement Fund which

makes total of capital of the Common School Fund

to be dealt with in the aggregate of 1867 less the

$124000 adding to that the two payments made by

Ontario in the interval which range according to the

decennial censuses for each period the interest payable

to Ontario on that account and which proceeds to give

to Ontario the $124000 of the Land Improvement Fund

And then for Quebec Common School Fund the prin

cipal is the same as for Ontario and the amounts pay-
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able for interest are $16000 and then according 1897

to the decennial censuses diminishing instead of

increasing because the proportion of the increment or

population were different and they find their total for AND THE
PRovINcE

Quebec OF QUEBEC

Now then hold that from the period of the award
THE

of 1870 which settled this matter the effect was that DOMINION

OF CANADA
the amount held by the Dominion Government for

the Common School Fund was the $1520000 hold In re

CoMMoN
that it had been conclusively adjudged upon the SCHOOL

FUND AND
theorythat am bound to assumethat it was trust LDs
fund it had been conclusively settled and adjudged

at $1520000

Now ask what the language of the reference is

The language of the reference is to ascertain what the

amount now held by the Dominion Government on

account of the Common School Fund is And if

have shown to your Lordships that ihe amount by the

Dominion Government on the 30th June 1867 or 31st

July when it existed was $1520000 that is the first

item in the accounts What my learned friends want

to do is to say that the arbitrators should find that the

amount now held is composed of $1733000 plus the

subsequent payments by Ontario say that the

amount at that time held by the Dominion Govern

ment was the amount which the award had found was

the true Common Sqhool Fund amount and that they

did not hold the Upper Canada Land Improvement
Fund as part of the Common School Fund at all they

held it as Upper Canada Land Improvement Fund for

Ontario as they acknowledged by this Order in Council

to which have referred and by these accounts which

were prepared by the treasurer Therefbre say the

reference is impossible of execution upon any other

theory

49
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1897 Now my learned friend Mr BeIque rather boldly

ij stated that he would establish by the record by the

PROVINCE Acts and correspondence that this was matter in
OF ONTARIO

AND THE dispute and that circumstance he deemed of vital

PROVINCE

OF QUEBEC importance to his case

THE
undertake to prove from the documents that

DOMINION the course of Quebec has not been inconsistent since

OF CANADA
the period of award of 1870 or inconsistent at all

In re admit with my learned friends that durino the
COMMON
SCHOOL period of the arbitration of 1870 while Quebec was

FuND AND
LDs present it contested the Land Improvement Fund

admit with my learned friends that after that period

and up to the period of the reference to the Privy

Council and its decision it contested the Land Im

provement Fund but aver that from the day on

which that decision was reached up to the time at

which this question was started in this arbitration

find nothing at all to justify that aspersion if it is

to be called one upon the Province of Quebec which

has been cast upon it by its counsel who sought to

excuse it by changes of administration and ignorance

of political
administrators They have never con

tested they accepted as just the award of 1870 upon

the Land Improvement Fund they have always since

the decision of the Privy Council admitted that there

was an end of the question that it had been forced

upon them by circumstances over which they had no

control Admitted it in terms and admitted it by

their action

Now have to trouble your Lordships by running

as rapidly as can through the relevant correspond

ence shall not extract from the mass of this corres

pondence three letters in the middle each of them

susceptible as shall demonstrate to your Lord

ships of an entirely different and properly to be

given an entirely different interpretation from that
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which has been given to them by my learned friends 1897

shall bring your Lordships to them in their proper

sequence shall give you the whole correspondence

for or against and rely with confidence upon bring- AND THE
PRovINCE

ing your Lordships irresistibly to the conclusion that
OF QUEBEC

the attitude of Quebec has been one and continuous in
THE

favour of the view that however much she might DOMINION
OF CANADA

dislike it she was bound by the award of 1870 to the

extent to which that award proceeded and the
CoMMoN

attitude agree of stern resistance to any concession ScHooL
FUND ANDof any kind which might enable Ontario to gain any LANDS

means of pressing her claim to the $101000 to the

Crown lands part of the Improvement Fund there is

the attitude Unwilling assent to the fact that she is

bound to the Common School portion of the fund

Now on the 25th March 1879 Harris assistant trea

surer of Ontario writes on the Premier of Quebec
Mr Joly saying that he sends statement showing
Quebecs share of the Common School Fund as

requested in his communication addressed to the

Attorney General and what is material in that is the

enclosure

Memorandum.Quebecs share of Common School

Fund

Collections on account of land sold between

the 14th June 1853 and 6th March 1861 .$673834 42

Less per cent cost of manage
ment 40430 06

One fourth for Land Improve

ment Fund 165958 60

206388 66

$467445 76

49
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1897 Collection on account of land

sold since 6th March 1861..$ 262675 39

PRovINcE Less per cent cost of.manage
OF ONTARIO

AND THE ment 15760 52

PROVINCE -$246914 87

OF QUEBEC

THE
$714360 63

DOMINION Quebec entitled to interest as provided by
OF CANADA award and statute on 302652 68

In re Mark the distinction Cut into two pieces The
COMMON
SchooL portion of the lands sold during the continuance of

FUND AND the fund as found by the award of 1870 deduction
LANDS

made for the awarded share the portion since without

any such deduction except the per cent for the cost

of management
That was replied to on 81st March 1879 accepting

h1 terms the principle upon which the amount had

been stated and asking for further details in order to

ascertain what interest was due to the Province of

Quebec in respect of the moneys which according to

that principle were received by the Province of Ontario

on joint account

On 28th November 1882 Mr Wurtele the Prorn

vincial Treasurer wrote to the Treasurer of Ontario for

payment

And that was answered On January 26th 1883

Wurtele wrote to Wood Provincial Treasurer another

request for money Sessional Papers Ontario 1884

No 43 page

Now your Lordships have referred to the Act of

1878 want to show you its genesis read the

letter The provincial treasurer of Quebec introduced

bill and he asks the PrOvince of Ontario to consider

it and say whether they think it is right and he is

willing to take into consideration any reasonable

amendment and that is the Act assented to on the

80th March 1878 That is the genesis of it That is
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the spirit in which it was conceived and the terms 1897

of it

Now what is the answer It is found in the
PROVINCE

or ONTARIO

preamble to the Act 46 Vict ch 22 Que Reads AND THE
PROVINCE

first recital OF QUEBEC

have here the interpretation of the legislation of
THE

Quebec of the original right have recital that that DOMINION
CANADA

was true that that was the state of the case not

unwillingly iii this instance but because it .was cor-
In

CoMMoN
rect they state that as the true state of the facts SuoOL

FUND AND
The learned counsel then read the other recitals in LDs

the preamble and the first five sections of the statute

The Act of the Province of Ontario passed in this

connection was short one They had none of these

matters to settle but they did pass an Act 46 Vict ch

reciting proposal to try and settle the shares and

giving authority to the Lieutenant-Governor-in-Council

tG enter into an agreement

There followed some time after that conference

to which my learned friend Mr BØIque has referred

atid which is reported to his Government by the

Treasurer of the Province of Quebec and Order-in-

Council approving of that report That conference

indicates the memorandum without prejudice to which

my learned friend Mr BeIque referred sets it out

under which the accounts were requested to be pre

pared by the Dominion arbitrator and the Govern

ment of Quebec approved of the course taken in making

that arrangement And this was the genesis of these

three triennial statements roughly speaking which

have referred to

Then on the 27th April is letter from the assistant

treasurer of Quebec on behalf of the treasurer to the

treasurer of Ontario Ontario Sess Papers 1884

No 43 page
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.1897 Once again consecutive no matter how many
administrations change or how much or how little

they know of the affairs of the province you still have

AND THE the same recognition of this state Of things continuing

PRvINcE Then the answer given and the enclosure are to be

THE
found in Ontario Sess Papers 1884 No 43 page

DoMINIoN shewing the amounts collected on account of Common
OF CANADA

School Lands for each year between the 1st July 1867
In ie and 31st December 1882 shewing the amounts received

CoMMoN

SCHOOL on account of Land Improvement Fund i.e land sold

9ND
AND

between 14th June 1853 and 6th March 1861 and

amounts collected on lands sold before 14th June 1853

and since 6th March 1861

Next is the transmission by the Assistant Treasurer

of Quebec on the 15th October 1883 to be found in

Ontario Sess Papers 1885 No 45 page of the

memrandum asked by the Treasurer That is the

memorandum without .prjudice which required

statement of the amount coming to each province

under the award for.Library and Common School and

Crown Land Improvement Fund letter frQm the

Deputy linister of Finance of Canada to the Treasurer

of Ontario on May 8th 1884 shews that the Dominion

then was recognising the fact and acting upon it

next refer to the memorandum for executive coun

cii of interview with Minister of Finance Ottawa on

October 21st 1884 as to the settlement of the accounts

between the Dominion of Canada and the Provinces

of Ontario and Quebec

At this conference Treasurer Robertson of Quebec

gave lot of extracts from his contention and pre

tention before the award of 1870 directed to the fight

that he was then making but the fight then was

limited to that about which fight alone might be

made viz the $101000
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In the Ontario Sess Papers 1886 No 87 page is 1897

letter dated February 26th 1885 from the Treasurer

of Quebec to the Treasurer of Ontario

On March 16th 1886 the Treasurer of Quebec wrote AND THE
PROVINCE

to Treasurer of Ontario Ontario Sess Papers 1887 OF QBEc
No 60 page THE

It is ad nauseam It is repeated over and over again DOMINION

OF CANADA
All the correspondence shows the same thing The

inquiry for these particulars useful only in order CN
to make the deduction from the gross necessary to ScHooL

ascertain the net share of Quebec
FUND AND

Then Machin again 5th April 1886 protests strongly

against the withholding of the amount of interest

due on its share of the proceeds of the sales of Com

mon School land collected and retaTined by the G-ov

ernment of Ontario and trusts that the Government

of Ontario will reconsider its conclusion that it is

advisable thai no further payments on account of this

fund he made until settlement is arrived at between

the Provinces and the Dominion as such determina

tion would be distinct violation of the conditions of

the 9th section of the award the acceptance of which

was forced upon this Province by Ontario

But they say they expected it and they complain

that Ontario is not paying the interest as they con

ceive according to it and they say that the delays are

not their fault Of course everybody always throws

the delay upon the other party

Now we come to letter of 18th March 1887 from

Treasurer Shehyn to Treasurer Ross in which he asks

for detailed statement of collections on Common

School Lands

It does not look very much like disputing at that

time

Again the Assistant Treasurer writes on the 19th

January 1888 Ontario Sess Papers 1888 No 49

page
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1897 On 3rd February 1888 the statement asked for was

furnished

PROVINCE Then Prime Minister Mercier comes upon the scene
OF ONTARiO

AND THE On April 14th 1888 he writes to Mr Mowat
PROVINCE

OF QUEBEc My dear Mr MowatI send you copy of our

ThE
statutes of 1883 in which at page 79 chapter 22 you

DOMINION will find an Act to provide for the final settlement of

OF CANADA
the Common Schooi Fund

COMMON
Tie refers to the Act of 1883 and they make much

ScHooL of the repeal will show your Lordships the circum
AND

stances of the repeal Now he says

That law is still in force and has been passed by

Mr Wurtele as the result of an agreement with you at

the time

Of course understand the insufficiency of that law

now but could you suggest me way to amend it in

order to meet the case

There was then desire to close up the whole matter

by division of the fund and that the lawwas inade

quate because the law kept the fund perpetual

although the proportions were to be ascertained

You know that an amendment of an opponents

law is still better for that opponent than any wise new

law

suppose you are now quite ready to send me

your Case in this matter of the School Fund in order

that we might agree to submit one at our session in

May
Your Lordships will observe that there is the sugges

tión on the part of Mr Mercier to his friend the Prime

Minister of Ontario that the statute was all wrong
that it had made admissions that he wanted to raise

new subjects of controversy It is friendly letter

wanting to know what suggestions the Prime Minister

of Ontario could make in order that this further idea of

getting hold of all by the provinces might be carried
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out and he wants to amend it He does not want to 1897

repeal it He would like to amend it so as to amplify

it little and make it all right
PROVINCE

OF ONTARIO

Then Mr Mowat 25th April 1888 on the same AND THE
PRoviNcE

page says OF QUEBEC

send you our proposed Order in Council re ThE

appointment of arbitrators Please return it to me DOMINION

with any changes which you would suggest in order
OF CANADA

that the orders of the two Governments may be in re

CoMMoN
expressed in the same terms ScHooL

The proposed Order-in-Council provided for appoint- FND
AND

ment of three arbitrators to settle questions between

the two Provinces arising from the award of 1870

The questions which have arisen between the Gov
ernments of Ontario and Quebec are as follows

Relating to the claim made by Ontario that on the

30th June 1867 the Upper Canada Improvement

Fund which by the 5th paragraph of the award was

declared to be the property of and to belong to the

Province of Ontario for the purposes for which that

fund was established and composed of the sum of

$124685.18 as procceds of the Common School lands

and of the sum of $10177 1.68 as proceeds of the Crown

lands in respect of sales made between the 14th June

1853 and the 6th March 1861 and that this latter sum

should be credited to Ontario by the Dominion Gov

ernment together with interest thereon from 1st July

1867 and the total added to the debt of the late Pro

vince of Canada

There was the contention My learned friends say

that Mr Mowat was acknowledging that tlere was in

dispute the question of the $124000 and your Lord

ships see perfectly well the question was whether

there should be added to that the $101000 which

sum not like the $124000 would have to be added to

the debt of the old Province of Canada And the result
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1897 of adding to the debt would have been that Quebec

would have had to bear its share That was the objection

PROVINCE of Quebec That is the first question and that first

OF ONTARIO
AND THE question instead of being such as my learned friend

PROVINCE

OF QUEBEc
contends is question naturally and reasonably rais

ThE ing the point still undisposed of by the award the

DoMINIoN point as to the $101000 and leaving the other where

OF CANADA.
it was

in re Then there is second question about interest
COMMON

SCHOOL which need not read and third question about

FEND
AND

interest upon part of the Upper Canada Building

Fund and that is one of the questions afterwards

omitted

Now we are beginning to get at the genesis of the

changes You find two questions out of three One

interest on building fund one the $101000 and inter

est and the third interest allowed on Common School

Fund whether Ontario is liable which of course had

to be referred

Then Mr Mercier writes on October 24th 1888

hoping that Mr Mowat would be able to come to

Ottawa to discuss the arbitration the next day and

ends

Underall these circumstances and with the view

chiefly to agree on matters to be submittd to the

Common School Fund arbitration hope you will

come
have prepared draft for an Order-in-Council

which is little different with yours
Ourtwo Treasurers have met the Minister of Finance

and the Minister of Justice and seem to be satisfied

with the interview

And then his draft is this and it is important

It recites that three arbitrators were appointed to

effect the division and readjustment of the debts
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credits liabilities properties and assets of Upper 1897

Canada and Lower Canada to wit

That the Government of the Dominion of Canada PROVINCE
OF ONTARIO

and the Government of the Province of Ontario acqui- AND THE
PROVINCE

esce in the said decision or award of the arbitrators
OF QUEBEC

That the said award divided the assets and liabi-
THE

hties of Upper and Lower Canada to the 80th day of DOMINIoN

OF CANADA
June 186 leaving still to be divided between the pro-

vinces of Ontario and Quebec such sums as remained to In re

CoMMoN
be collected by the Government of Ontario from and SCHOOL

FUND AND
aiter the said last mentioned date the 80th of June LANDs

1867 on account of the Common School Fund upon
the price of sale of the lands set apart for the said fund

and sold before or since the said last mentioned date

or which might be sold thereafter

Since the 30th June 1867 the Government of

Ontario has collected various sums of money being

the proceeds of the sale of the said land and which

under the provisions of the said award should have

been paid into the hands of the Dominion GovernS

ment and the revenue whereof divided between

Ontario and Quebec
That there still remain due divers other sums of

money on the sale of theland set apart for the said

fund
That there are certain lands set apart for the Com

mon School Fund which still remain in the possession

of the Government of Ontario and which have not

been sold
That the Government of the Province of Ontario

consents to purchase and the Government of the

Province of Quebec consents to sell at such price as

may be determined by award of arbitrators the share

of the Province of Quebec in the lands set apart for

the Common School Fund which have not yet been sold

as well as its share in Ihe amounts which remain to
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i97 be collected on the price of sale of the lands set apart

for the said fund sold since the establishment of the

PRovINcE fund That by the Act passed at the last session of
OF ONTARIO

AND THE the legislature of Quebec entitled an Act to provide

for the settlement of certain que$tions in dispute

ThE
between the Provinces of Quebec and Ontario by

DOMINIoN the means of arbitration it is enacted that for the

OF CANADA
final and conclusive determination of certain questions

still pending between the Province of Quebec and the

ScHooL P.rovince of Ontario the Lieutenant Governor in Coun

FND
AND

cii may unite with the Governinentof Ontario in the

appointment of these arbitrators to whom shall be re

ferred such of these questions which the Governments

of both provinces shall mutually agree to submit

What is the capital amount collected by the

Government of Ontario since the 30th June 1867 on

the sale of lands set apart for the Common School

Fund and which is the share belonging to the Province

of Quebec on such amount

Does the Province of Ontario owe any interest on

the balance of the moneys which it has collected on

the sale of lands set apart for the Common School

Fund after deducting per cent on moneys collected

by it for the sale and management of the lands set

apart for the Common School Fund and also one-

fourth of the balance of the proceeds of the said lands

sold between the 14th day of June 1853and the 6th

day of March 1861 for the Upper Canada Improve

ment Fund
And my learned friend actually has cited this Order

in-Council as proving that the question was in dispute

If Ontario owes any interest from what date and

atwhat rate should the samebe calculated Should

such interest be simple or compound Should it be

added to the capital yearly or half-yearly
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What is the extent and what is the value of the 1897

land set apart for the Common School Fund and still

ii PRoVINcE
UflSOiu Oiuo

What should he the share of the Province of AND THE
PRovINcE

Quebec in the value of such lands OF QUEBEC

What is the amount and what is the value of THE
the sums of money remaining unpaid on the price or DOMINION

OF CANADA
sale of the lands set apart for the Common School

Fund
CoMMoN

Well of course all this was abortive but am bring ScHooL
FUND AND

ing your Lordships straight along through the whole LANDS

negotiations to find one consecutive continuous course

of recognition of this by the Province of Quebec

Then on December 6th Mr Mercier writes to the

Hon Mr Mowat
have your letter of the 30th ultimo to which

could not answer sooner for reasons that need not

explain here The first remark of your letter is in

these words Your letter of the 22nd instant makes

no reference to my letter of the 7h with regard to the

a.rbitrations embracing all questions in difference and

not merely those relating to the school lands also

spoke in that letter of the technical difficulty of taking

the other questions before the court without the con

sent of both parties though there must be some way
of doing so
In my letter of 22nd November last said

Of course understand that if we do not insist

on the arbitration on these two points your and Mr
Rosss other o1jections are not insisted upon and our

draft of Order in Council will be accepted these two

items being struck off
The letter of Mr Mowats to which this letter of

Mr Merciers is reply is dated 7th November 1888

It says
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1897 understand the principal questionsbesides

those relating to the school landsto be as follows

PROVINCE The Land Improvement Fund that is the right of
OF ONTARIo

AND THE claim of certain of our municipalities in respect of

PROVINCE

OF QuEBEc
Crown lands sold betweenthe 14th June 1853 and the

6th March 1861
THE

DoMINIoN Whether interest on the $600000 payable to Upper
OF CANADA

Canada under the eignorial Acts should he per cent

COMMON
or pei cent

SCHOOL Possibly there may be some other minor matters

PND
AND between the two provinces which may not be agreed

to in settling the accounts

have already mentioned to you that Mr Treasurer

Ross is strongly of opinion that the arbitration should

embrace all the questions or none One though not

the only reason for this is that any sums found to be

owing by your province should be set off against what

may be payable to you by this province in respeôt of

these school lands Before the Treasurer had mentioned

his view to me thought we might go on with the

arbitration which you desired and have the other mat

ters disposed of by the courts but on looking into this

matter have not found any authority for province

being sued without its own consent The Ontario

Legislature passed an Act now 1887 ch 42

consenting that the Supreme Court of Canada and the

Exchequer Court should have jurisdiction amongst

other things in controversies between this and the

other province but believe no such Act was passed

in Quebec
You suggested in our interview that the old award

decided against Ontario the question of the Land Im

provement Fund but this Government and the muni

cipalities concerned have always taken different

view and after an arbitration had been verbally agreed

to at our interview here the treasurer communicated
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to these municipalties and the public that such an 1897

arbitration would include this question and the

municipalities have since employed counsel of their

own to see to their interests before the arbitrators as AND THE

whatever comes to the province under this head

belongs to these municipalities and is to be paid over
ThE

-to them DOMINION

or OA1ADA
Then as have said we have the reply in which Mr

Mercier says
hI re

COMMON
understand your treasurer wants to strike off the ScHooL

FUND ANDitems and and if he insists we must consent LANDS

although may repeat here my remarks made in my
letter of the 22nd November last

must suppose understand that Mr Ross per
sists in his objection and that the only way to settle

the difficulty on these two items is meeting of our

two treasurers The only objection now to arbitration

is therefore your desire not to limit the questions sub

mitted to the School Lands Fund but to include in it

The Land Improvement undthat is the right

or claim of certain of our municipalities in respect of

Crown Lands sold between the 14th June 1853 and

the 6th March 1861
Whether interest on the $600000 payable to

Upper Canada under the Seignorial Act should be

per cent or per cent
Some other minor matters between the two pro

vinces which may not be agreed to in settling the

accounts

put these three questions in the terms you do it

in your letter of the 7th November 1889 You agreed

with me that according to the declarations officially

made in our house by the treasurer and myself we
must limit as far as Quebec is concerned the arbitra

tion to the first five questions mentioned in our draft

of Order in Council and you suggest to settle this
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1897 difficulty by submitting the other questions before the

fjj court and as we havt no laws similar to yours to

PROVINCE allow our province to be sued in cases as the one men-
OF ONTARIO

AND THE tioned by you to have such law passed at the next

PROVINCE

OF .QUEBEC
session

ThE
am very sorry indeed to have to inform you that

DOMINION this is not practicable for the following reasons

OF CADA The arbitration between Ontario and Quebec

In re took place by virtue of section 142 of the British North
COMMON
SCHOOL America Act

FUND AND We understand in Quebec that the award has

been very unjust to us but being unfortunately bound

by it we cannot consent to re-open any question out

side of the School Lands Fund being afraid that our

interests might still be endangered

The only questions that may he arbitrated now

we understand are those mentioned in our draft of

Order in Council as deriving from the disposition of

section of the award which having left this question

open makes necessity of new arbitration on that

point

He wants to make the consequential arrangements

which from the necessity of the case the arbitrators of

1870 could not settle because they had to do with

undetermined amounts assets of collections which

were not yet got in And your Lordships will see he

does not want to go outside of that
All the other questions pending between the two

provinces have been settled although against us we

believe by said award the first section of which divides

the amount by which the debt of the late Province of

Canada exceeded on the 30th day of June 1867 $62500-

OuO and the 15th section of which states

That the several sums awarded to be paid and the

several matters and things awarded and directed to

be done by or with regard to the parties to this refer-
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ence respectively as aforesaid shall respectively be 1897

paid received done accepted and be taken as final

end and determination of the several matters aforesaid

And he cites the French version as being still more AND THE
PRovINCE

clear OF QUEBEC

And then he goes on to deal with the Upper Canada
ThE

Building Fund item of Mr Mowats proposed re- DonMIoN
OF CANADA

ference

We do not find any record of Ontario having ever In re

COMMON
claimed the one per cent additional on the $600000 SCHOOL

from May 5th 1869 before the arbitrators award was FEND
AND

made It is not included in the revised statement of

debts admitted by Ontario on the 11th day of Decem

ber 1869 which contains the addition of the Upper

Canada Improvement Fund this last one being speci

ally mentioned at page 17 of the arbitration pamphlet

As regards the last item we claim that it having

been specially demanded before the arbitrators and

they having thought proper not to grant it it must be

considered as having been legally refused

In your letter dated Toronto 24th September

1873 and addressed to the Hon Mr Ouimet then

Prime Minister of the Province of Quebec you stated

have already intimated that we are prepared to

recognize the interests of Quebec in the Common

Sthool Fund and in the school lands yet undisposed

of and may now add that we are ready to purchase

this interest at fair price as part of final settlement

of all questions between the provinces

Your declaration made in the name of your

Government was contained in letter in which you

claimed that the award was ust legal and equitable

and to render it complete you were ready to settle

the Common School Fund all the other difficulties

between the two provinces were to be regarded as

settled

50
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1897 Under all these circumstances we dont think we
would be justified to consent to re-open any question

outside of that Common School und because

AND THE It would put in danger the interests of the pro-
PROVINCE

OF QUEBEC vince on matters that we considered settled and

ThE
It would give our opponents the chance of

DoMINIoN making very strong argument against us
CANADA You close your letter of the 30th November last

in re by the words and fear that the result must be that the
CoMMoN
ScHooL whole subject of settlement between us will have to

FNDAED stand over for further friendly negotiations In that

case Sir William Ritchie and Judge Senkler should

be notified as they will be making or perhaps may
have made arrangements upon the assumption of

the arbitration proceeding about the middle of next

month

quite agree with you on these remarks hut

would be sorry indeed if your Government refused the

arbitration on the first three questions mentioned on

our draft of Order in Council of course if you come to

that decision we cannot help it and must submit to

such refusal

In conclusion allow me to draw your attention to

the very important fact that your Government has in

its possession moneys that should have been placed

long ago into he hands of the Federal Government

for the common use of both provinces according to the

award of 1810 and that you will see the injustice to

continue this state of things only because the Pro

vince of Quebec is not ready to re-open questions con

sidered by its Government as having been settled by

the award of 1870

Now there is very clear and plain statement of

his attitude Sir Oliver Mowat wanted to bring for

ward two subjects the Upper Canada Building Fund

and the Crown Lands Improvement Fund He says
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of both of them he considers them practically settled 1897

either by inaction or otherwise by the award of 1870 fi
He says we do not agree with the justice of the award

of 1870 but it has settled everything and we are forced AND THE
PRovINCE

to abide by it and there is an end of it We deal with
OF QUEBEC

these questions which grow out of that award and
ThE

which it is necessary to determine in order that that DoMINIoN

OF CANADA
award may be implemented and that is all with which

we will deal we re-open nothing further
COMMON

Is it conceived as possible under these conditions SCHooL

without any proposition or suggestion that matters FiND
AND

which were settled by the award in favour of Ontario

should be opened by the Province of Quebec that

document capable of another interpretation is to be

interpreted as practically opening those questions and

abandoning the position of the award

Then on 15th December 1888 Mr Mowat replying

to Mr Mercier says

observe that your objection is that submitting to

arbitration the questions relating to this fund would

be re-opening of the questions already decided by the

award but this is not so We do not propose to re-open

any question that the award has decided or that the

arbitrators or courts may hold that the award has

decided Our proposition is to ascertain what the

award gives The award did not settle or state the

amount of this fund or other funds awarded to the one

province or the other Section of the award names

the funds which are to go to this province and declares

that the moneys thereby payable including the several

investments in respect of the same due on them are to

be the property of Ontario

That is our proposition as to the terms of the award

because they are consequential

Then he proceeds to argue that the award did not

settle the $101000 and he proceeds to argue about the

5o
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1897 investment fund and to try to get Mr Mercier to

agree notwithstanding the joint definition of ojects

that these things should become the subject of refer

AND THE ence He says

orQio In the same way the award alloted to Ontario the

ThE Upper Canada Improvement Fund whatever that

DoMINIoN should consist of The award mentions no amount
OF CANADA

Ontario claims that the $lfll000 arising from Crown

in re lands was an is part of the fund as much as was
COMMON
SCHOOL the $124000 on school lands and was intended to be

FND
AND

given and is given by the award to Ontario We dc

not propose to open up the award or claim anything

not provided by the award We only suggest as

difference of opinion between Quebec and Ontario

exists as to the effect and interpretation of the award

on certain points that friendly arbitration should

take place as to what is the true interpretation of it

Then in regard to the unsold school lands and the

amounts still uncollected in respect of school lands

the matter seems to my colleagues and myself proper

subject for negotiation rather than for arbitration

though if the arbitration were to settle all matters this

might be included

Then by letter from Ross to Shehyn January l1th

1889 Ontario Sess Papers 1889 No 46 page 26 the

Dominion is asked to transfer the sum of $925625.63

the total collections to 31st December 1888 to the-

said Common School Fund

Then Mr Ross deals with Mr Shehyns applications

for remittance on the account of interest and he points

out that Ontario has always considered that great injus-

lice was done by the award in giving Quebec any claim

this amount every acre of which was in Ontario

Ontario has good grounds for contending that interest

should not run against the province until after the

confirmation of the award by the Privy Council 26th
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March 1878 Quebec disputed the award and carried 1897

an appeal to the Privy Council and until the final judg-

ment of that tribunal was given Ontario had no
PROVINCE

OF ONTARIO

authority to pay the collections into the Dominion or AND THE

any authority to recognise Quebec as having any

interest at all in this fund

Then by Order-in-Couneil of January 15th 1889 DOMINION

the Dominion Government is asked by Ontario to
OF CANADA

carry out the transfer of $925625.63 to the credit of In re

CoMMoN
the Common School Fund ScHooL

The next letter is that of 24th January 1889 from FND
AND

Mr Shehyn to the Treasurer of Ontario expressing satis-

faction with said transfer as Quebec will now receive

its share of the interest on these collections every six

months

In the letter to which this is reply the Treasurer

of Ontario had stated that the award was unjust to

Ontario in that it had given the entire land to the

two provinces And Mr Shehyn proceeds to answer

that observation

The injustice that was done by the award in this

matter was done to Quebec by giving to Ontario

certain portion of the proceeds of these lands in excess

of the arnount which by statute belonged to the Com
mon School Fund for Ontario under the plea that it

belonged to the Tipper Canada Improvement Fund

It would be useless however for me to enter into this

question in the present letter

So that he repels the charge of injustice to Ontario

by alleging injustice done and accomplished in Quebec

Land was given or proceeds of land which ought not

to have been given

And then comes the letter upon which my learned

friend so strongly relied of Mr Shehyn and which

requires little analysis because it is perfectly plain

that the situation was eonsistent throughout That
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1897 is the letter of the 4th July 1889 to Mr Courtney

Deputy Minister of Finance

PROVINCE The letter of Mr Courtney was one in which her

OF ONTARIO

AND THE submitted to the Government of Quebec for their

PROVINCE

OF QUEBEC consideration case which had been proposed to be

submitted to this court at the instance of the Govern
THE

DOMINION ment of Ontario by the Dominion Government and

OF CANADA
that case had reference to the $101000 of the Land

re Improvement Fund have the case before me which

Mr Shehyn was answering the suggestion being

FUND AND made that Quebec should assent to the submission of

the case

Of course it is important in reading mans letter

to know what he was writing about what is the ap

plication made to which was responding My only

purpose in referring to this case is to show your Lord-

ships it being case submitted or proposed to be sub

mitted at the instance of the Province of Ontario that

it had regard to that which the Province of Ontario had

this long time been trying to get decided the question

of the $101000 It proceeds to state the facts and it

states that it was represented by the Province of

Ontario before the arbitrators that in dealing with

the Common School Fund and determining how

it should be disposed of to comply with the Consoli

dated Statutes of Canada ch 26 before any division of

it could he made between Ontario and Quebec under

section of that Act the proportion of it derived from

sales between the 14th of June 1853 and the 7th of

March 1861 and appropriated by the Act of 1853 to

the Improvement Fund should be added to such fund

and so applied

The arbitrators acceded to this claim and directed

section of the award that from the Common School

Fund as held on the 30th of June 1867 by the

Dominion of Canada amounting to $1733224.47 the
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sum of $124685.18 should be and the same was 1897

thereby taken and deducted and placed to the credit

of the Tipper Canada Improvement Fund the said

sum of $124685.18 being one-fourth part of the moneys 4ND THE
PRovINCE

received by the late Province of Canada between the
OF QUEBEC

6th of March 1861 and the 1st July 1867 on account
THE

of Common School Lands sold between the 14th of DOMINION

June 1853 and the 6th of March 1861 OF CANADA

It is contended by the Province of Ontario on behalf re

of the municipalities that the principle adopted by the

arbitrators must be applied to the proceeds of similar FND
AND

sales of Crown Lands and the province for the benefit

of the municipalities concerned claims the aggregate

sum of $101771.68 as the one-fifth of the proceeds of

the same sales of Crown Lands which had been

withheld by the late Province of Canada in the same

manner as they had withheld the proceeds of the

school lands

They claim therefore that the Upper Canada Im
provement Fund on the 30th of June 1867 was

composed of these two sums $124685.18 and $101-

771.68 the proceeds of Common School and Crown

lands respectively and that this latter sum should be

declared to have always been part of the fund arid

should be credited to Ontario by the Dominion Gov

ernment with interest from the 1st of July 1867 for

distribution among the said municipalities according

to their respective rights and interests therein and

that the total amount of principal and interest afore

said should be added to the debt of the late Province

of Canada that the accounts between Canada and

Ontario and between Ontario and Quebec under the

Act are not settled and have remained open

and that this claim is one of the unsettled cases and

has been with other questions one of negotiation ever

since Confederation
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1897 Ontario and Quebec being conjointly liable to the

Dominion for the amount by which the debt of the

PROVINCE
late Province of Canada exceeds the sum fixed and

OF ONTARIO

AND THE there being an excess over this sum the effect of
PROVINCE

OF QUEBEC allowing this claim wili be to increase pro tanto that

THE excess and thus to add to the liability of the Province

DOMINION of Quebec to the Dominion
OF CANADA That province objects to the allowance claimed and

re insists that the said claim was submitted to the arbi

tration and has been and must be deemed to have

FEND
AND

been disposed of and concluded by the award
The question for the opinion of the court is whether

such claim should be allowed by the Dominion or

not
In addition to the documents in the case men

tioned there is also submitted an Appendix of Statutes

and papers bearing upon the question

Now have shown what that case was that the

Province of Ontario having tried in every way to

obtain some solution of the question of the $101000 at

last at the instance of the ministers who were present

adopted this view they appealed to the Dominion Gov
ernment to state case and the Dominion Government

very properly having got the case and having verified

as they thought its accuracy as just statement of facts

with all the important documents sent it down to

Mr Shehyn and Mr Shehyn answered and that is the

answer which my learned friend says shows that

$124000 was in dispute and say the ulject as to

which he was replying was the $101000 What did

hesay
beg to say that in the statement of the debt of

the late Province of Canada as agreed to and sanctioned

by the Honourable the Privy Council in 18iO the

Upper Canada Improvement Fund is stated at an

amount of $5119.08 that previous to the
sanctioning
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of this statement by the Privy Council Ontario claimed 1897

that the Improvement Fund should be increased by

$226456.86 which amount should be added to the PROVINCE

OF ONTARIO
debt of the late Province of Canada that on the 22nd AND THE

PROVINCE
January 1870 the Honourable 0- IRobertson then

OF QUEBEC

Treasurer of the Province of Quebec protested against
THE

this pretention of Ontario saying that th.e introducing DOMINION

of such pretentious not alluded to in the conference at
OF CANADA

Montreal would involve the re-opening of the whole
01n

question as respects the surplus debt
The views of Mr Robertson were evidently accepted FEND

AND

as correct by the Privy Council as the Improvement
Fund remained in the statement confirmed by them at

the sum of $5119.08 as originally prepared by the

auditor of the late Province of Canada

The arbitrators appointed by Ontario and the

Dominionthe arbitrator of the Province of Quebec

having resignedawarded the Upper Canada Im
provement Fund to the Province of Ontario and with

reference to the disposition of it the Government of

this province has nothing whatever to do
That is to say they have nothing to do with whether

it goes to the municipalities or what is to be done

If it is proposed in submitting this question to the

Supreme Court of Canada to re-open the question

raised by Ontario respecting this fund and disposed of

by the then Privy Council of the Dominion the Gov
ernment of this province protests against the Govern

ment of the Dominion sanctioning the submission of

such case to any court

The claim of the municipalities for one-fourth of

the amount of the sales of school land and one-fifth of

the amount of sales of Crown Lands made between the

14th June 18.53 and the 6th March 1861 was twice

decided against by the Government of the late Province

of Canada



794 SUPREME COURT OF CANADA XXVIII

1897 Then considerable amount of statement is made

of events which had taken place before Confederation

borrowed from the proceedings before the arbitrators

AND THE And the conclusion is this

PRovINcE

OF QUEBEC
It should be borne in mind that the arbitrators

THE
had no power whatever to change in any way the state-

DOMINION ment of the debts and assets of the late Province of

OF CANADA Canada as sanctioned by the honourable the Privy

in Council after the conference held on the subject

between the Dominion and the two provinces

FNDAD Which they do not do as your Lordships know by

their dealing with the Common School Fund they

merely altered the distribution they did not increase

the debt

Mr BØIque SWill you read the preceding para

graph
Mr Blake

The arbitrators appointed by Ontario and the

Dominionthe arbitrators of the Province of Quebec

having retiredtreated the Common School Fund as

an asset that they had power to divide and apportion

In such manner as seemed to them right They trans

ferred to the Province of Ontario as belonging to

Upper Canada Improvement Fund the amount of the

sales of the Common School Land made between the

14th June 1853 and the 6th March 1861 including

$124685.18 stated to have been received on account

of these sales between the 6th Maràh 1861 and the

30th June 1867 The Province of Quebec has already

contended that the transfer of any portion of this asset

to Ontario excepting the amount to which Ontario

was entitled in proportion to population was unwar

ranted and unfair

It should be borne in mind that the arbitrators had

no power whatever to change in any way the state

ment of the debts and assets of the late Province of
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Canada as sanctioned by the Honourable the Privy 1897

Council after the conference held on the subject

between the Dominion and the two provinces PROVINCE
OF ONTARIO

Therefore in the award that they made while they AND THE

unfairly as Quebec contends gave to Ontario portion PRvINcE
of the Common School Fund under the plea of trans-

ferring it to the Upper Canada Improvement Fund DOMINION

they really had no power to increase the indebtedness
OF CANADA

of the late Province of Canada to the Upper Canada In re

CoMMoN
Improvement Fund fact which their silence on the ScHooL

subject of the claim of Ontario respecting the one-fifth FNDAN1
of the Crown lands sold as above mentioned shows

that they themselves recognised

The Government of this province therefore declines

to join in any way in the proposed litigation or to

make any changes or suggestions respecting the pro

posed case which was submitted

So that the interpretation of the letter upon which

my learned friend mainly relies is against him when

you read it and when you look at it it is confined to

the $101000

Now the next thing that happened is most impor
tant document as bearing upon the present contention

of Quebec It is an Order-in-Council of the Dominion
On report dated 5th December 1890 from the

Minister of Finance stating that an interview held at

Toronto on the 28th November 1890 between the

Minister of Justice and the Deputy Minister of Finance

on behalf of the Dominion Government Mr Francois

Langelier and the Assistant Treasurer of Quebec on

behalf of the Government of Quebec and the Attorney

General of Ontario and other members of the Execu
tive Council of that province on behalf of the Govern

ment of Ontario among the matters discussed was the

unsettled condition of the accounts of the old Province-
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1897 of Canada and all present agreed to recommend to their

5j respective Governmentsthe following proposals ---

All questions relating or incident to the accounts

AND THE between the Dominion and the two Provinces of

PROVINCE

QUEBEC
Ontario aDd Quebec and to accounts between the

two Provinces of Ontario and Quebec to be referred to
THE

DOMINIoN board of arbitrators consisting of three of the judges
OF CANADA

to be chosen as hereinafter mentioned

In re The accounts are understood to include the fol
COMMON
SCHOOL lowing particulars

iFND
AND te The arbitrators to apportion the amount which

should go to each of the provinces in the event of the

principal of the Common School Fund being paid over

to the two provinces

The outstanding question as to the Upper

-Canada Land Improvement Fund not to form part of

the reference unless the Quebec Government hereafter

assent to include the same

Now is there any doubt what was meant by that

Nobody can contend that what was meant by that

was not in express terms this question as to the $101-

000 My learned friend do not think will venture

to contend it or if he alleges it he will be utterly

unable with all his skill and ability to give single

argument which will lead to any other conclusion it

is indisputable that the outstanding question there

mentioned in the Order in Council and the subject of

agreement was the $101000 only

Then the Acts under which the settlement should

take place are passed Those settlements leave the

particular subject to be disposed of by agreement

between the Governments and then we come down

to the agreement of submission under which this

arbitration is held and now associate that Order-in

Louncil of the 12th December with this particular
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agreement of submission by its own language That 1897

first agreement of submission provides

Whereas certain questions have arisen in relation PROVINCE

OF ONTARIO
to the settlement of the accounts between the G-ov- AND THE

PROVINCEernment of the Dominion of Canada the Govern-
OF QEBEc

mentof the Provinces of Ontario and Quebec both
THE

jointly and severally and also as between the two DOMINION

provinces
OF CANADA

Now therefore it is agreed by and between the

said several Governments parties hereto that the fol- SCHoOL

lowing questions as mentioned in the Order of the

Governor General in Council of the 12th day of

December 1890 be and they are hereby referred to the

said arbitrators for their determination and award in

accordance with the said statutes namely
So that the very submission which we now have

adverts to and enables me to ask your Lordships to

look at that Order in Council as throwing light upon
this question if it be question of doubt and then

youfind5
It is further agreed by and between the parties

hereto that the questions respecting the Upper Canada

Building Fund and the Upper Canada Improvement

Fund are not at at present to form any part of this

reference but this agreement is subject to the reser

vation by Ontario of any of its rights to maintain and

recover its claims if any in respect of the said funds

as it may be advised

Now who can doubt that this statement tedious

though it has been has at any rate this advantage

that it has as have said demonstrated what the

meaning of that is You have found by the former

correspondence that there was one question about the

Land Improvement Fund namely as to the Crown

Lands you have also found that there was question

which had dropped out of sight by the time the Order
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1897 in-Council of the 12th December 1870 was passed

but which had been in dispute which Mr Mercier

PROVINCE had refused to allow to be included namely the ques
OF ONTARIO

AND THE tion of the Upper Canada Building Fund Upon
PROVINCE

OF QUEBEC
further consideration they looked and they say that

that question which Mr Mercier insisted should not
THE

DOMINION be included had not been put in and they put in that

CANADA
question too and to allege that that means all questions

respecting the Land Improvement Fund is absolutely

refuted by this statement Even if it was say there

Das no question as to the Common School Fund

have demonstrated to your Lordships that from the

period of the decision in 1870 the Province of Quebec

never raised the question that every word every

act every proceeding every claim that it toqk was

otherwise

have therefore shown to your Lordships clearly

and plainly that upon this record to which my learned

friend himselfappealed the three papers from which

he read it is Indisputable that the question relating

to the Improvement Fund and to the Building Fund

means the question as to the $101000 as to the Im

provement Fund and that question as to interest as to

the Building Fund

say the major order to this arbitration was to find

out what the amount of the Common School fund was

say my learned friends construction of this sub

mission is construction which renders it impossible

that they should do that thing It is quite easy to

take out the Improvement fund because it has nothing

to do with the Common School fund admit my
Lords that it does not pass the wit of man to devise

words which would have abstracted this question from

the jurisdiction of the arbitrators but it would be the

wit of the most foiish man in the world which would

hve tried to devise such words and unless the words
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were so plain and clear that they could not be got over 1897

your Lordships would not give such limited and

impotent conclusion to this affair as would be by that

say that there is sense in which it is excluded AND THE

from the consideration of this arbitration it is

excluded because it was not in dispute because it was
THE

settled thing It is excluded because as have DoMINIoN
OF OANADA

demonstrated to your Lordships if the award is to be

taken as valid if this thing cannot be separated if it re

was within the jurisdiction of the arbitrators the

Common School Fund did not at the time which this
FUND AND

submission was made consist of $17330u0.00 it con-

sisted of $1500000.00 odd it was excluded therefore

from consideration because there was no intention that

these arbitrators should pass upon it at all it is

excluded because the common concurrent sense of both

the powers which were parties to this action ever

since the action of the Privy Council thought that it

was settled question

Practically the claim of Ontario if it be good one

is lost and the power to assert that claim does not

exist although to-day for the purposes of this argu
ment your Lordships are told that what the arbitrators

should do and what your Lordships are asked to do

is to declare that the Common School Fund is such and

such an amount subject to any claim that Ontario may
have and thus to leave undeclared what the Common

School Fund is conjecture and ask your Lordships

to conjecture as soon as that standing ground is reached

why of course it would be said well we must act upon
the Common School Fund as whole and leave you to

whistle for the $124000 and your $224000 That

would be the next stage in this proceeding

stage which am sure would be unwelcomed by all

who value the reputation of the country Therefore

hold that it is possible and certainly just that which
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1897 has been the common mind of both parties with refer

ence to the $224000 should be recognised and that

that which is true namely that the Common School

AND THE Fund did consist on the 80th June 1861 as conclu
PROVINCE

OF QUEBEC sively settled by the award of the $1500000 should

THE
also be recognized and that this thing which is done

DOMINION by these arbitrators that that also should be recognised
OF CANADA

may be allowed to say that nine and twenty years

In
ago asserted this claim in the Provincial Legislature

COMMON
SCHooL for these settlers and that the report of the select corn

FEND
AND

mittee on the Land Improvement Fund gives your

Lordships what the merits are

It was claim then prosecuted since maintained

always acted upon by the Province of Ontario not as

claim for fund which that province was entitled to

devote for general purposes it was claim asserted on

behalf of those who went into these waste places of

the earth and dwelt upon stipulation announced to

them by the Crown Lands agents from whom they

bought the property that one-fourth and one-fifth of

their prices according as they were Crown or school

lands should be devoted to the primeval interests of

new country the making of roads and bridges and

different local improvements of the country They

said to the Government this was to be done through

you the central authority but we had our individual

rights in it we bought our land at ten shillings an

acre upon the agreement that fifty cents of that should

be devoted to the things which were necessary to

our clearing land and making existence As one

of the learned judges has saidas the Chancellor has

well saidthe Common School Fund had the advan

tage of it These lands could not have been sold this

fund could not have been realised

They had the benefit of it in the sales that were

made and we have not claimed that it was not corn-
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petent without breach of good faith for the Govern- 1897

ment to change its policy and with reference to new

sales to say we will no longer make that allowance PROVINCE
OF ONTARIO

something might be said in favour of that view but it AND THE
PRoVINcE

has never been saidwhat has been claimed and what
OF QUEBEC

is claimed is that in Ihe highest view of equity
ThE

honour and good faith in the discharge of what would DOMINION

OF CANADA
be fundamental moral duty between man and man

aye question or matter of contract between man and
01n

re

man it was impossible by an arbitrary act of the

executive to destroy the vested rights and interests of FiND
AND

the settlers to suggest another use for that portion of

his purchase money than the making of these public

improvements in which he was interested as had

been contracted for by him at the time they were sold

That was the claim made on behalf of the settlers

That was the claim which the arbitrators of 1870

thouht was just and reasonable claim That was

claim which they recognised and insisted on and

nave no doubt that at this day after thirty years it is

not claim which this court will reject

BØIque in reply

must say that have expressed my full views in

opening the case on the position that took and the

few words that will address to your Lordships will

be confined to calling attention to one or two refer

ences given by my learned friend

Let me say at once that with the last consideration as

an equitable consideration we think this court has

nothing to do It may be consideration which goes

to this effect that the Governor in Council of the Pro

vince of Canada should have created the Improvement

Fund or it may go to the effect that the Governor in

Council should not have abolished it It seems to me
it is matter altogether foreign to the present appeal

and will not dwell any further upon it
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1897 My learned friend has referred to the accounts which

he calls the accounts between the Dominion and the

Province of Ontario say that these accounts have

AND THE stated why have given the reference as my authority
PROVINCE

OF QUEBEC were speculative accounts they were prepared in

THE speculative way for certain purpose and with these

DOMINION accounts we have nothing to do
OF CANADA

have called your uordships attention to the fact

that in the public accounts of the Dominion of 1892

the Common School Fund stands intact without any

FiND
AND deduction of the $124000

Another reference to which my learned friend has

called your attention is that letter of Mr Shehyn

need not read the letter submit that Mr Shehyn

took the ground that it was unwarranted and that it

was urjustified and that he had not to go any further

that he was unwilling to go with the reference any

further than it had gone
do not claim and have never pretended that

Ontario ever intended to submit to the present arbi

trators the question as to whether the award of 1870

was valid or not That is not my contention But

say that the position of the parties was settled or not

by that first award It does not appear that either

party was demanding from the present arbitration

new judgment on that question If the question has

been settled as is contended do not see what is

the interest of Ontario in provoking new judgment

upon question if Ontario had already won the judg

ment

Now the only point to which should call your

Lordships attention is to the wording of the reserva

tion

It has not escaped your Lordships attention in

the draft of submission referred to as prepared by

the Dominion Government that the word is the
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question and admit there that the question in that 1897

submission had reference merely as my learned friend

has stated to the Crown Lands not to the Common
School Lands there the word was question but AND THE

here we have the questions and we have in the

reservation in respect of the said funds therefbre ThE
in respect of both the Common School Fund and of the DOMINION

OF CANADACrown Lands and of the School Lands

Now have rested my contention on the word- In re

COMMON

ing that the questions respecting this in general ScHooL
FUND AND

way were not intended to be submitted and have LANDS

rested it on the contention that it had been disputed

before the Privy Council and have rested it on the

contention that it has been disputed and still claim

that there is enough to justify my pretention in the

letter of Mr Shehyn and have not heard word in

reply to that on the interpretation of Ontario in their

own factum and on the opinion of the learned Chan
cellor Boyd

One further word as far as the other branch of the

case is concerned We have admitted all along that the

question of this Improvement Fund was limited to this

as to whether it could be dealt with independently

as separate part of the award And my contention

has been and repeat it that the question should be

approached merely in this light Suppose that the

arbitrators of 1870 had awarded that sum or had

deducted from the Common School Fund which was

acknowledged to be the property of the two provinces

$124000 for corporation that had no existence what

ever what would have taken place as result of any
award of that kind Would that sum have been lost

Would it not have been open to the two provinces to

go back behind this award and say the corporation is

extinct there is nobody to claim the amount and

therefore it must fall back into the fund as forming
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189$ part of the fund from which it was taken We take

no other position than t-hat

The judgment of the court was delivered by
AND THE
PRovINcE THE CHIEF JtJSTICE.This appeal is from certain

OF QUEBEC

parts of the award of the arbitrators appointed under
THE

DoMINIoN statutes of the Dominion of Canada and of the Pro

OF CANADA vinces of Ontario and Quebec Canada 54 55 Vict

In re ch Ontario 54 55 Vict ch Quebec 54

Vict ch respecting the settlement by arbitra

FUND AND tion of accounts between the Dominion of Canada and
LANDS

the Provinces and between the two provinces

The agreement of submission of the 10th of April

1893 under which the arbitrators proceeded contained

amongst others the following references and provisions

adopted by Order in Council of the Dominion and the

Provinces

It is further agreed that the following matters shall be referred

to the said arbitrators for their determination and award in accordance

with the provisions of the said statutes namely

The ascertainment and determination of the principal of the

Common School Fund the rate of interest which would be allowed on

such fund and the method of computing such interest

In the ascertainment of the amount of the principal of the said

Common School Fund the arbitrators are to take into consideration

not only the sum now held by the Government of the Dominion of

Canada but also the amount for which Ontario is liable and also the

value of the school lands which have not yet been sold

It is further agreed by and between the parties hereto that the

questions respecting the Upper Canada Building Fund and the Upper

Canada Improvement Fund are not at present to form any part of this-

reference but this agreement is subject to the reservation by Ontario

of any of its rights to maintain and recover its claims if any in re

spect of the said funds as it may be advised

In exercise of the power to make partial award

conferred by the statutes under which the arbitration

took place the arbitrators on the 6th of February 1896

awarded as follows respecting the subjects of referenc

before mentioned
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That the sum held by the Governmeiit of the Dominion of 1898

Canada on the tenth day of April 1893 as part of the principal of the

said Common School Fund amounted to two million four hundred PRovINcE

and fifty-seven thousand six hundred and eighty-eight dollars and OF ONTARI

sixty-two cents $2457688.62 made up of the following sums that
THE

is to say First the sum of one million five hundred and twenty

thousand nine hundred and fifty-nine dollars and twenty-nine cents

$1 52 959.29 that at the union of the provinces came into the hands
THE

DoMINIoN
of the Government of Canada and upon which interest has from time OF CANADa
to time in the accounts referred to us been credited to the said

provinces Secondly the sum of nine hundred and twenty-five COMMON
thousand six hundred and twenty-five dollars anti sixty-three cents ScHooL

$925625.63 for which in 1889 the Government of Ontario ac- FUND AND
LANDS

counted to the Government of the Dominion and thirdly the sum of

eleven thousand one hundred and three dollars and seventy cents The Chief

$11103.70 for which the Government of Ontario accounted to the Justice

Government of the Dominion in the following year 1890

From this finding Sir Louis Napoleon Casault dis

sents he being of opinion that the sum then held by

the lominion Government as part of the principal of

the said Common School Fund was greater than has

been stated by an amount of one hundred and twenty-

four thousand six hundred and eighty-five dollars and

eighteen cents $124685.18 which sum in the said

accounts has been deducted from the said fund and

credited to the Upper Canada Improvement Fund

That the Province of Ontario is not liable out of the proceeds

arising from the sale of the Crown Lands of the Province other than

the million acres of Common School Lands set apart in aid of the

Common Schools of the late Province of Canada to contribute any

thing to the said Common School Fund

Mr Chancellor Boyd dissents from so much of this

finding as my imply that Ontario is under any liabil

ity in respect to the Common School Fund or lands

That subject to certain deductions the Province of Ontario is

liable for the moneys received by the said province since the first day

of July 1867 or to be received from or on account of the Common

School Lands set apart in aid of the Common Schools of the late Pro

eince of Canada
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1898 Mr Chancellor Boyd dissents from this finding as to

liability
PROVINCE

OF ONTARIo
That from the moneys received from the Province of Ontario

AND THE since the first day of July 1867 from or on account of the Common

PRvINCE School Lands set apart in aid of the Common Schools of the late

OF UEBEC
Province of Canada the Province of Ontario is entitled to deduct and

THE retain the following sums as provided by the award of the 3rd of

DOMINION
September 1870 that is to say

OF
First In respect of all such moneys six per centum on the amount

In re thereof for the sale and management of such lands

Secondly In respect of moneys arising from the sales of such lands

FUND AND made between the fourteenth day of June 1853 and the sixth day of

LANDs March 161 twenty-five per centum of the balance remaining after

The Chief
the deduction of six per centum for the sale and management of such

Justice lands

Chief Justice Sir Louis Napoleon Casault dissents

from so much of this finding as relates to the deduc

tion in the cases mentioned of the twenty-five per

centum on such balance

That in respect of the matters mentioned in the four preceding

paragraphs we the said arbitrators have proceeded upon our view of

disputed questions of law

From these findings the provinces have both ap
pealed The Province of Ontario as follows

First As to paragraph of the said award which states That the

Province of Ontario is not liable out of the proceeds arising from the

sale of the Crown Lands of the province other than the million acres

of Common School Lands set apart in aid of the Common Schools of

the late Province of Canada to contribute anything to the said

Common School Fund
Ontario appeals against so much of the finding in the said paragraph

as implies that Ontario is under any liability in respect to the

Common School Fund or lands

Second As to paragraph of the said award which states That
subject to certain deductions the Province of Ontario is liable for the

moneys received by the said province since the first day of July 1867

or to be received from or or oii account of the Common School

Lands set apart in aid of the Common Schools of the late Province of

Canada

Ontario appeals against the finding in the said paragraph of

liability of Ontario as thereby decided
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And Ontario asks that the Supreme Court of Canada declare that 1898

Ontario is not liable in respect of the matters set out in paragraphs

and of the said award whereby Onthrio is declared liable and that
PROVINCE

there is and has been no liability on the part of Ontario in respect of OF ONTARIO

lands in Ontario known as the Common School Lands or in respect of
AND THE
PRovINcE

moneys received or to be received by Ontario from or on account of
OF QUEBEC

Common School Lands

The Province of Quebec limits its appeal as follows DOMINION

OF CiADA
namely

In so far as such award permits or allows any deduction from the Co.N
amount of the principal of said Common School Fund for the Upper Scuoon

Canada Land Improvement or Upper Canada Improvement Fund FEND
AND

And in this respect the Province of Quebec will contend that under

the provisions of paragraph of the award the principal of the fund 9iehief
should be augmented by the sum of one hundred and twenty-four

thousand six hundred and eighty-five dollars and eighteen cents

$124685.18 and that under paragraph four of the said award the

amount of twenty-five per centuin referred to in the paragraph men

tioned secondly should not be deducted

And the Province of Quebec will ask that the said award be varied

accordingly and amended so as to not permit of any deductions from

the principal of the said Common School Fund for any sums for the

said Upper Canada Land Improvement Fund or Upper Canada

Improvement Fund

Each of the learned arbitrators has appended to the

award an opinion embodying the reasons for the con

clusion arrived at by him Chancellor Boyd and

Chief Justice Casault have respectively set forth the

arguments which they consider to establish the cor

rectness of their dissenting findings and Mr Justice

Burbidge whose opinion prevailed has stated the

reasons for his non-concurrence in either of the dis

senting conclusions

The Province of Quebec moved to quash the appeal

upon the ground that this court had no jurisdiction to

entertain it but we are all of opinion that this objec

tion entirely fails and that the jurisdiction conferred

by the statutes upon this court has been properly

invoked as regards all that portion of the award
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1898 tamed in the four first paragraphs in which the arbi

trators have declared that they proceeded upon their

PROVINCE view of disputed questions of law
OF ONTARIO

AND THE now proceed to give as concisely as possible

PRVINcE history of the legislation of the former Province of

Canada which is material to be considered

DOMINION By the statute of Canada 12 Vict ch 200 it was
OF CANADA

enacted

In re That all moneys which shall arise from the sale of any of theCoMMoN
SCHOOL public lands of the province shall be set apart for the purpose of

FUND AND creating capital which shall be sufficient to produce clear sum of
LANDs

100000 per annum which said capital and the income to be derived

The Chief therefrom shall form public fund to be called The Common
Justice School Fund

By the second section after making provision for the

investment of the fund thus formed it is declared

that the

Said fund and the income thereof shall be and remain perpetual

fund for the support of Common Schools and the establishment of

Township and Parish Libraries

By the third section it was enacted

That the Commissioner of Crown Lands under the direction of the

Governor-in-Council shall set apart and appropriate one million of

acres of such public lands in such part or parts of the province as he

may deem expedient arid dispose therof on such terms and conditions

as may by the Governor-in-Council be approved and the money

arising from the sale thereof shall be invested anI applied towards

creating the said Common School Fund Provided always that before

any appropriation of the moneys arising from the sale of such lands

shall be made all charges thereon for the management or sale thereof

together with all Indian annuities charged upon and payable thereout

shall be first paid and satisfied

The fourth and remaining clause of the Act is as

follows

So soon as anet annual income of fifty thousand pounds shall be

realized from the said School Fund the public grant of money paid

out of the Provincial Revenue for Common Schools shall forever

cease to be made charge on such revenue Provided always never

theless that in the meantime the interest arising from the said School



VOL XXVIII SUPREME COURT OF CANADA 809

Fund so to be created as aforesaid shall be annually paid over to the J898

Receiver General and applied towards the payment of the yearly grant

of fifty thousand pounds now appropriated for the support of the PRovINcE

Common Schools Provided further that after the said annual sum of OF ONTARIo

fifty thousand pounds shall have been taken off the Consolidated
AND THE

ROVINCE
Revenue if the income arising from the said School Fund shall from or QtEwc

any cause whateve fall short of the annual sum of fifty thousand

pounds then it shall and may be lawfu for the Receiver General of
DoMINIoN

the Province to pay out of the said Consolidated Revenue such sum CANADA
or sums of money as may from time to time be required to make up

such deficiency the same to be repaid as soon as the said income of the CoMN
said School Fund shall exceed the said sum of fifty thousand pounds ScHooL

FUND AND

Under this Act an order-in-council dated the 5th LANDs

November 1850 was passed whereby one million The chief

acres of the public lands were set apart and appro-
Justice

priated for the purposes of the Common School Fund
These lands were all situated in that part of the Pro

vince of Canada now forming the Province of Ontario

This Act was subsequently upon the revision of

the statute law of the Province of Canada in 1859

embodied in the Consolidated Statutes of Canada

chapter 26

Another Statutory Fund which is of great impor

tance in the consideration of this appeal is the Upper

Canada Improvement Fund

This Fund was created for the purpose of opening

Toads and making other improvements required to

Tender the lands set apart to form the School Fund

which were situated in large tract of wild and

unreclaimed land known as the Huron Tract avail

able for settlement or to meet the necessary require

ments of the original settlers

It was created by the fourteenth section of the

Statute of Canada 16 Vict ch.159 which received the

royal assent for which it had been reserved by the

Governor and became law on the 14th June 1853

The fourteenth section is in these terms
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1898 It shall be lawful for the Governor-in-Council to reserve out of the

proceeds of the School Lands in any county sum not exceeding oneTHE
PROVINCE fourth of such proceeds as fund for public improvements within

OF ONTARIO the county to be expended under the direction of the Governor-in
AND THE

Council and also to reserve out of the proceeds of unappropriatedPROVINCE

OF QUEBEC
Crown Lands in any county sum not exceeding one-fifth as fund

for public improvements within the county to be also expended under
THE

the direction of the Governor-in-Council Provided always that theDOMINION

OF CANADA particulars of all such sums and the expenditure thereof shall be laid

before Parliament within the first ten days of each session Provided
in re

COMMON always that not exceeding six per cent on the amount collected

SCHOOL including surveys shall be charged for the sale and management of

FUND AND lands forming the Common School Fund arisinout of the one
LANDS

million acres of land set apart in the Huron Tract

The Chief

Justice
It is to be observed that this section authorized for

the purpose of an Improvement Fund not only re
servation of one-fourth of the proceeds of the school

lands but also reservation of one-fifth of the proceeds

of the unappropriated Crown Lands not set apart for

school purposes With these Crown Lands and the

reservation out of them we are not directly concerned

in this appeal but as will be seen hereafter the reser

vation of the one fifth of Crown Lands sales becomes

incidentally of much importance

The 14th section of the Act of 1853 is in its terms

permissive and in order to the constitution of the

Lands Improvement Fund an order of the Governor-

in-Council was requisite Such an Order-in-Council

was accordingly passed on the 7th December 1855

It is to be remarked of this Order-in-Council that it is

informally and loosely worded but it has always been

recognized as having created the Lands Improvement
Fund Further it has been treated as having had

retroactive effect carrying back the right to deduct the

onefourth from the proceeds of School Lands to the

date of the statute itself 14th of June 1853 These

observation3 are made merely to shew that the pecu
liar form of the Order-in-Council has not escaped
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attention for no point has been made of this either 1898

upon the argument of the appeal or before the arbitra-

tors It seems to have been conceded on all hands

that the Lands Improvement Fund so far as it was AND THE
PRoVINcE

made up of contributions from School Lands consisted OF QUEBEc

of one-fourth of the moneys produced by th.e sales of
THE

those lands in the interval between the fourteenth of DoMINIoN

June 1853 and the sixth of March 1861 when by an
OF CAIADA

Order-in-Council of the latter date 6th March 1861 In re

CoIMoN

the Order-in-Council of the 7th December 1855 was ScHOOL

FUND AND

aosolutely rescinded LANDS

Therefore in 1867 when the confederation of the
The Chief

Provinces took place and the Province of Canada was Justice

divided into the two new Provinces of Ontario and

Quebec there existed two funds the School Fund and

the Upper Canada Improvement Fund

These funds therefore were subject to be dealt with

by the arbitrators whose appointment was provided

for by section 142 of the British North America Act

for it cannot he and never has been pretended that the

113th section of that Act was exhaustive or that the

assets enumerated in the fourth schedule to the Act

included all the assets belonging to Ontario and Quebec

cofljointly which these arbitrators were empowered to

deal with nor can it be pretended that these funds

the Common School Fund and the Lands Improve

ment Fund were included under any of the heads of

stocks cash bankers balanees and securities which

the 107th section of the Act transferred to the

Dominion It need scarcely be said that the Provinces

other than Ontario or Quebec were not entitled to

share in these funds arising from lands in the former

Province of Canada and devoted the one to Common

Schools in that Province and the other to local im

provements designed to facilitate the sale and settle-
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1898 ment of the million acres in Upper Canada set apart

for Common School purposes
PRovINcE The funds must therefore necessarily have been

OF ONTARIo

AND THE assets belonging to Ontario arid Quebec jointly
PROVINCE

OF QUEBEC
The arbitrators appointed under section 142 there

fore treated these funds as such joint assets and dealt
THE

DOMINION with them accordmgly
OF CANADA

As regards the Upper Canada Improvement Fund
the award of this statutory tribunal constituted by the

142nd section which was made on the third Septem
AND

ber 1870 adjudged by the 5th section as follows

The Chief The following special or trust funds and the monies thereby payable
Justice

including the several investments in respect of the same or any of

them shall be and the same are hereby declared to be the property of

and belonging to the Province of Ontario for the purposes for which

they were established viz

Upper Canada Improvement Fund

Then in the 7th 8th 9th and 10th sections of the

same award both the Common School Fund and the

Upper Canada Improvement Fund are further dealt

with in these terms

VII. From the Common School Fund as held on the thirtieth day

of June one thousand eight hundred and sixty-seven by the Dominion

of Canada amounting to one million seven hundred and thirty-three

thousand two hundred and twenty-four dollars and forty-seven cents

of which fifty-eight thousand dollars is invested in the bonds or deben

tures of the Quebec Turnpike Trust the said sum of fifty-eight

thousand dollars being an asset mentioned in the fourth schedule to

the British North America Act 1867 as the Quebec Turnpike Trust
the sum cf one hundred and twenty-four thousand six hundred and

eightyfive dollars and eighteen cents shall be and the same is hereby
taken and deducted and placed to the credit of the Upper Canada Im
provement Fund the said sum of one hundred and twenty-four

thousand six hundred and eighty-five dollars and eighteen cents being
one-fourth part of moneys received by the late Province of Canada
between the sixth day of March one thousand eight hundred and

sixty one and the first day of July one thousand eight hundred and

sixty-seven on account of Common School Lands sold between the

fourteenth day of June one thousand eight hundred and fifty-three
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and the said sixth day of March one thousand eight hundred and 1898

sixty-one

VIII That the residue of the said Common School Fund with the PRovINcE

investments belonging thereto as aforesaid shall continue to be held

by the Dominion of Canada and the income realized therefrom from PRovINcE

the thirtieth day of June one thousand eight hundred and sixty-seven
OF QUEBEC

and which shall hereafter be realized therefrom shall be apportioned Tnx
between and paid over to the respective Provinces of Ontario and DOMINIoN

Quebec as directed by the fifth section chapter twenty-six of the Con- OF CANADA

solidated Statutes of Canada with regard to the sum of two hundred
re

thousand dollars in the said section mentioned COMMON

IX That the moneys received by the said Province of Ontario since FUND AND

the thirtieth day of June one thousand eight hundred and sixty-seven LANDS

or which shall hereafter be received by the said province from 01 on
The Chief

account of the Corn mon School Lands set apart in aid of the Common
Justice

Schools of the late Province of Canada shall be paid to the Dominion

of Canada to be invested as provided by section three of said chapter

twenty-six of the Consolidated Statutes of Caiada and the income

derived therefrom shall be divided apportioned and paid between and

to the said Provinces of Ontario and Quebec respectively as provided

in the said fifth section chapter twenty-six of the Consolidated

Statutes of Canada with regard to the sum of two hundred thousand

dollars in the said section mentioned

That the Province of Ontario shall be entitled to retain out of

such moneys six per cent for the sale and management of the said

lands and that one-fourth of the proceeds of the said lands sold be

tween the fourteenth day of June one thousand eight hundred and

fifty-three and the said sixth day of March one thousand eight hundred

and sixty-one received since the thirtieth day of June one thousand

eight hundred and sixty-seven or which may hereafter be received

after deducting the expenses of such management as aforesaid shall be

taken and retained by the said Province of Ontario for the Upper

Canada Improvement Fund

It is to be borne in mind that the office of the pre
sent arbitrators under the agreement of reference of

the 10th of April l8i3 already set forth is limited to

the ascertainment of the principal of the Common

School Fund and the arbitrators are directed to take

into consideration not only the sum held by the

Dominion at the date of the present reference but also

the amount for which Ontario is liable and also the
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189 value of the unsold School Lands And it was by the

same agreement provided that
PRovINcE

OF ONTARIO The questions respecting the Upper Canada Building Fund and the

AND TEE Upper Canada Improvement Fund were not then to form any part of
PRovINcE

OF QuEBEc
the reference but that the agreement was subject to the reservation.by

Ontario of any of its rights to maintain and recover its claims if any
THE

in respect of the said funds as it might be advised
DoMINIoN

OF CANADA Then proceeding to take up the objections now made

re to the award under appeal in the order in which they

are to be found on the face of the award in the dis

FwD
AND

sents there recorded we find first the objection of

Chief Justice Casault that the deduction of $1 24685.18
The Chief

Justice from the amount of the Common School Fund credited

by the award of 18T0 to the Upper Canada Improve

ment Fund was wrong The grounds of this oljec

tion may be included under two heads First it is said

that it is beyond the scope of the authority of the pre

sent arbitrators to deal with the Upper Canada Im
provement Fund Secondly that it was ultra vires of

the arbitrators of 1870 to allot the last mentioned fund

to the Province of Ontario and to deduct its amount

fromthe Common School Fund

No doubt there is to be found in the agreement of

reference an exclusion in terms of questions respecting

the Upper Canada Improvement Fund We find

however as is well demonstrated in the opinion of

Mr Justice Burbidge that effect could not be given to

the express terms of the submission which impose

upon the arbitrators the duty of determining and

awarding upon

The accounts as rendered by the Dominion to the two

provinces up to January 1889

if this exclusion was to apply to the $l4685
inasmuch as this was one of the items in the accounts

which had been rendered by the Dominion Further

the arbitrators were expressly required not only to
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ascertain and determine the amount of the Common 1898

School Fund but also the amount for which Ontario

is liable Then how could these requirements of the

submission be complied with if the arbitrators were AiD THE

not to pass upon the right of Ontario to deduct one OF

fourth of the moneys derived from School Lands sold
ThE

between 14th June 1853 and 6th March 1861 It DoMINIoN

OF CANADA
appears therefore that according to the construction

put upon the reservation in question by the learned In re

CoMMON

Chief Justice the agreement of submission would SCHOOL

upon its face contain clauses which were repugnant FEND
AND

to each other The Chief

Mr Justice Burbidge has think found solution Justice

of this difficulty which we may well adopt That

portion of the learned judges opinion in which he

sets forth the argument on this head appears to me to

be unanswerable refer particularly to the full and

clear explanation of it which he has given It may
however be summarized by saying that the terms of

the submission my be reconciled by the explanation

that there were two questions respecting the Tipper

Canada Improvement Fundone which had been

passed upon by the arbitrators of 1870 as to the right

of Ontario to that fund as it existed and to make fur

ther deduction from the sale of School Lands to be

carried to the credit of the Improvement Fund to the

amount of the one-fourth of the collection from sales

made in the interval between the 14th June 1853

and the 6th March 1861 the other as to the right of

Ontario to have credited to the fund the one-fifth of

sales not of School Lands but of ordinary Crown

Lands sold subsequent to the Act of the 14th June

1853 up to the date of the rescission of the Order-in

Council establishing the fund The first question had

been adjudicated upon by the arbitrators of 1870 the

latter question was wholly untouched
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1898 Apart from this it is extremely improbable that the

Province of Ontario ever could have intended to have

PROVINCE abandoned any Tirhts which had been assured to it
ONTARIO

AND THE by the award which for the present purpose assume to

PavINcE have been iztra vires conclusion which shall pre

THE sently attempt to demonstrate when come to the

Do1INIoN second head of the Chief Justices argument
OF CANADA

Iburther there is nothing in the statutes under

re which the present arbitration has been had warrant

ing the inference of an intention to derogate from the

FiND
AND

Imperial Act even if parliament and the two Provin

cial Legislatures could do away with rights so assured

Justice and there would clearly have been such derogation

if the arbitrators of 1870 were within their powers in

awarding the Improvement Fund to Ontario for in

that case the right of Ontario to that fund is to be

considered to be established just as it woud have been

if the 142nd section of the British North America

Act instead of delegating the apportionment and ad

justment to arbitrators had embodied in terms the

same distribution of these funds as that which was

made by the award of 1870

The learned Chief Justice however goes furthe

than this for he insists that the award of 1870 was

ultra vires of the arbitrators

The arbitration or as it is called in the statute

itself the arbitrament of 1870 was statutory pro

ceeding not subject to the general rules of law appli

cable to private arbitrations The persons to whom
the authority to exercise the power conferred by

section 142 was given were designated as arbitrators

merely by way of convenience in expression No such

o1jection as that of want of finality could apply to

their decision When the award of 1870 was before

the Judicial Committee in 1878 on reference from
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the Crown upon an application made through the 1898

Secretary of State the Lord Chancellor says
These gentlemen were executiw parliamentary power It is not

PRovINcE

OF ONTARIO
as if it was aprivate arbitration under private instrument Either AND THE

this was within their power or it was not If it was not within their PROvINCE

parliamentary power it goes for nothing There
OF QtrEBEc

is certain thing to be done under certain Act of Parliament by THE

particular individuals named If they do anything more than they DOMINION

are authorized to do it cannot have any possible effect
OF CANADA

The learned Chief Justice founds his opinion that

the award of 1870 was ultia vires as regards the deduc- Scnoon
FUND AND

tion of the Tipper Canada Improvement Fund upon LANDS

the ground that the arbitrators did not pursue their
The Chief

statutory authority which according to the 142nd sec- Justice

tion was to livide and adjust when they directed

the principal of the Common School Fund to be retained

in the hands of the Dominion who were to pay over the

income only to the provinces and that this not being

authorized the direction that Ontario should be

entitled to the Land Improvement Fund was ultra

vires Now in the first place it is to be remarked that

the arbitrators under the present reference have not

to make any disposition of the Common School Fund

or to inquire if any proper disposition of it has already

been made Their functions are limited to the ascer

tainment of its amount have already shewn that

both the Common School Fund and the Improvement

Fund were assets of the old Province of Canada when

that province ceased to exist upon Confederation that

they were not conclusively disposed of by the Act

itself and that consequently their disposition fell

within the 142nd section which provided parlia

mentary mode of dealing with such assets For the

present purpose it would seem to he sufficient to say

that even if there was no ultimate division and ad

justment such as the statute requires yet so far as

the ascertainment of the amounts of the two funds
52
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1898 went and the allotment of the whole of the Improve
ment Fund in the only way in which it could rea

PROVINCE sonablv be disposed of namely to Ontario the arbi
OF ONTARIo

AND THE trators of 1870 were clearly within their powers
PROVINCE

OF QUEBEC Such an ascertainment was necessary preliminary

to any division and adjustment under the statuteTHE
DOMINION Therefore without going further it seems to me that

OF CANADA
the whole argument of ultra vires fails

COMMoN
do however go further for it appears to me impos

ScHOOL sible to hold that the disposition they made of the

FEND
AND

fund was not covered by the direction to divide and

adjust
The Chief

Justice There existed in 1870 difficulties in the way of an

absolute division of the Common School Fund which

made division of the capital at that time almost im
possible The lands had not all been sold The

amount of the fund depended on future collections of

the purchase money derived from sales already made

within the dates before given of the statute and the

Order-in-Council The arbitrators or commissioners

then did not see their way to dividing the capital the

amount of which however so far as it was then

realized they ascertained and fixed and they directed

the fund to be vested in the Crown in the right of the

Dominion in trust for the Provinces to which the inter

est was to be paid cannot agree that this was not

within their powers It was division of the beneficial

interest in the fund and fair adjustment of the

rights of the Provinces in this fund which by the

statute creating it was declared to be perpetual fund

the capital of which was to remain intact in perpetuity

and the income of which alone was given to the Pro

vince of Canada The arbitrators may therefore well

have considered as they appear to have done that the

asset they were dealing with which belonged to the

Provinces jointly was only the income which they ap
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1898

THE
PROVINCE

OF ONTARIo

AND THE

PROVINCE

OF QUEBEC

THE
DOMINION

OF CANADA
The learned Chancellor based his dissent from the

award on totally different ground In his opinion In re

CotMON
the fund realized from the sale of these lands and the ScHooL

monies to arise from sales theretofore made but in re- FNDA1cD

spect of which the purchase monies had not been paid
The Chief

as well as the unsold lands remaining at the date of Justice

Confederation all reverted on that event happening to

the Province of Ontario

This view proceeds upon the theory that the original

trust of the one million acres of part of the domain of

the Province of Canada was one for Common Schools

of Canada which ceased to exist at Confedera

tion and the trust failing the unsold lands reverted

under section 109 of the British North America Act

as public lands not subject to any trust to the new

province within whose limits they were situated

Further that the monies constituting the Common

School Fund also so re-vested in the same province as

having been derived from lands locally situated in

that division of the old province

am unable to agree in this conclusion do not

think that the trust necessarily failed on division of

the old province by the British North America Act

see no reason why the Common School Fund and

the unsold lands should not have continued to be im

pressed with trust in favour of the Comtnon Schools of

the new Provinces of Ontario and Quebec Had it been

supposed that any difficulty could have arisen on

this head no doubt some provision would have been

portioned placing the capital itself in medio in the

hands of the Dominion which might perhaps but did

not object to he burthened with its management

This mode of proceeding certainly seems to have been

consistent with the terms of the Act 12 Vict ch

200 If this is so the argument of ultra vires entirely

fails
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1898 made for the case But even supposing that the

original beneficiaries ceased to exist the funds and

OF ONTARIO
lands were still assets belonging to Ontario and

AND THE Quebec The lands were impressed with trust in

Qc the loose general sense in which that word is used in

Tuz
section 109 and the money of which the fund con-

DOMINION sisted also was bound by trust which prevented it

OF CANADA
from vesting in the Dominion as stock cash bankers

fit re balances or securities for money under section 107
Cost

The word trust as used in section 109 is not to be

interpreted literally and technically This is apparent

from the consideration that it relates to lands which
The Chief

Justice were as regards the legal estate vested in the Crown

which cannot strictly speaking be bound by trust

It must therefore receive secondary and more gen
eral interpretation which authorizes us in applying it

to lands held and set apart for some special purpose

If this is so then both lands and funds were assets to

be dealt with by the arbitrators under section 142

have already given the reasons for the conclusion that

the arbitrators of 1870 were not without jurisdiction in

making the disposition of both the funds here in

questionthe Common School Fund and the Upper

Canada Improvement Fundas well as of the

lands ned not therefore repeat them The arbi

trators were sovereign judges of all questions of law

and fact in all matters within the scope of the au

thority given them by the statute and think they

have well exercised their powers in dividing the in

come as they have done In other words it appears to

me that their award was finaL If they were within

their powers the mode in which they have exercised

them cannot now be questioned No right of appeal

from them is conferred on any court of judicature

The proceeding in the Privy Council of 1878 was not

an appeal buta reference by the Crown sought by the
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Provinces and the Dominion principally to ascertain if 1898

the award had been properly executed by two out of

the three arbitrators and if one of the arbitrators was

properly qualified to act AND THE

It has remained unimpeached as regards the ques- OFC
tion now raised for nearly twenty-eight years and

ThE

during that time has been acted upon and it could DoMINION

OF OADA
not now be set aside without deranging the whole

scheme upon which it proceeded and thereby doing
In re

CoMMoN

great injustice to one or other of the Provinces ScHooL

FuND AND
The arbitrators nnding these assets which they had LDs

to deal with to be the joint property of the two new

Provinces treated them impliedly as impressed with Justioe

trust which as the final judges of both law and fact it

was within their power to do and they executed this

trust by directing the division of the income between

the beneficiaries in accordance with the intention in

dicated in the Act of the Legislature which originated

the fund But even if they did not go so far as they

might and ought to have done by dividing the capital

itself and apportioning the unsold lands am unable

to see that their proceedings were wholly void or that

their award can be impeached like private award for

want of finality

But so far as the present reference is concerned all

we are concerned with is the ascertainment of the

amount of the fund and as regards this purpose it is

immaterialwhether the arbitrators properly executed

their power to divide and adjust or not The very

object of this reference may be to establish basis for

further legislation and do not think that any object

of this kind should be frustrated by holding that

although there is in fact Oommon School Fund the

amount of which it is desirable to ascertains yet as such

fund does not exist de jure the arbitrators should
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1898 decline to exercise the jurisdiction conferrd upon
them

PROVINCE
The1 learned Chancellor if there is such an existino

OF ONTARIO

ND THE fund as Common School Fund does -not object in
PROVINCE

OF -QUEBEC
that case in which-the majority is against him to the

ThE
deduction.1 from it of the amount of the Improvement

DoMINIoN Fund as it has been found in the award of 18O and in
OF CNADA

._._ the accounts rendered by the Dominion but in this

In re view of the case -he arees with Mr Justice BurbidoeCoMMoN
ScHooL- The new aspect as it was termed- before the arbi

FUND AND
LDs trators by which- Quebec sought to have the fund

The Chief augmented beyond the one million acres to an amount

Jistiº sufficient to produce an income of 100000 per

annum is conclusively shown to be an erron-eous view

in the opinion-of Chief Justice Casault and it has not

been raised in this appeal and is not before us

question relating to an investment in some Quebec

Turnpike Trust Debentures is also not before us
inasmuch as the arbitrators do not- state that their

finding in that respect proceeded On disputed ques
tion of law

On the whole we are all of opini6n that the award

so fai as it is controverted by these appeals is correct

and ought to be confirmed The appeals- of both the

Provinces are therefore dismissed


