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Prior to his arrival at Toronto airport, M had ingested Avant son emidv’aéroport de Toronto, M avait
84 pellets, each containing approximately five grams of emg84 boulettes contenant chacune environ cing
heroin. The customs inspector became suspicious about gramreesi@hCertains aspects des dispositions de
certain details of M’s travel arrangements. M had paid voyage prises par BVailé les soupgns de l'ins-
by cheque for an airline ticket issued on the date of pecteur des douanes. M avgiapekgue un billet
departure, indicating that the ticket was purchased in d’asiois le jour du dpart, indication que le billet
haste. M stated that he was employed as a taxi driver, e@atheta la ldte. M a dit qu'iletait chauffeur de
and that he had been out of the country visiting a sick taxi et qelais’fendua’ I'etranger pour visiter un
cousin in Switzerland. Also suspicious to the inspector cousin malade en Suisse. Le fait que le passeport de M
was the fact that M’s passport showed his place of birth indiquait le Ghana comme lieu de naisgatereent
as Ghana, given the inspector’'s informal knowledge of eattaftention de l'inspecteur, qui savait, decda,
Switzerland as a “transit routing” country for narcotics empirique, que la Suisse servait de pays «de transit»
and Ghana as a source country. M initially denied hav- pour lesfistofs et que le Ghamdiait un pays source.
ing travelled to Ghana, but later admitted that he had M, qui avait d’'aberétrei’alé au Ghana, a par la
indeed gone there to visit his mother. The inspector suiteeasyétre rendu pour visiter saamre. L'ins-
decided he had sufficient grounds to detain M as a sus- pecteagidd du’il avait des motifs suffisants pour
pected drug courier, and informed him of his right to etedir M parce qu’il le sowgonnait détre un passeur
counsel. Officers from a special customs unit arrived de drogue, et il I'a imfdevson droit Tassistance
some two hours later; they placed M under detention, d'un avocat. Des agents d'un seecicd des
informed him of his right to counsel, and took him to douanes sonearsuf les lieux environ deux heures
the “drug loo facility”. When M refused to consent to a plus tard. lls ont mis Me@ntidn, I'ont inforne” de
urine test, he was informed that he would remain in son drbétsSistance d’'un avocat et I'ont condaita”
detention until either a negative urine test or clear bowel «saleadiiation des drogues». Lorsqu'il a refuE
movement satisfied the officers that he had not ingested conaemt@ analyse d’'urine, Me&” informe par les
narcotics. Following a telephone conversation with his agents qu'il sesmahud tant qu’'une analyse d'urine
lawyer, M provided a urine sample, which confirmed egafive ou que des selles claires ne les auraient pas
the presence of heroin. M was arrested and confessed to convaincus qu'il n"avaitepasiengtupfiants.A la
ingesting the heroin pellets. Following a second tele- suite d’'une conversdéiphaoriique avec son avocat,
phone call to his lawyer, he began to excrete the pellets. M a fousthamtillon d’'urine qui a confirenla pe-
None of the various customs officers who dealt with M sencerditié. M a€t ar€ et a avoe avoir ingre
was aware of the written protocol contained in the des boulettesaifib. A la suite d’un deuxdme appel
enforcement manual which provides that travellers sus-eléptioniquea’son avocat, il a commema’exceter les
pected of ingesting narcotics are to be detained in the boulettes. Aucun des divers agents des douanes qui ont
presence of qualified medical personnel. Instead, thett en contact avec M ne connaissait le protoechd ”
officers followed the conflicting port policy whereby a qui figure dans le manuetdigion et qui @cise que
detained traveller is not taken to a medical facility les voyageursepgs, d’avoir ingté des stugfiants
unless the traveller makes such a request or appears to deirenttenus en msence de personneledical
be in physical distress. M had been asked whether he qualds agents ont phitSuivi la politique contra-
was feeling all right, as one of the officers became con- dictoire appl@jl€ur point d’engé et selon laquelle
cerned that his apparent fatigue might have been an les voyageemsigine sont emmesd un€tablisse-
indication of heroin intoxication. He responded that he meatlical que s'ils en font la demande ou s'ils
felt fine, and was instructed to tell the officers if he felt paraisstaten proie des souffrances physiques. On
any stomach pains so that they could call a doctor. M a dendaaMis'il se sentait bien, car I'un des agents
was convicted of importing narcotics. The Court of craignait que sa fatigue apparente soit un indice d'in-
Appeal, in a majority decision, held that his rights under  toxicatidhérae. Il a Epondu gu’il se sentait bien.

s. 8 of theCanadian Charter of Rights and Freedoms  On I'a averti de signaler aux agents toute doudeles-

had been infringed, and that the evidence concerning the tomac afin qu'ils puissent appeldecin.rv aefé

narcotics should be excluded pursuant to s. 24(2)ecla# coupable d'importation de sefEnts. La Cour
d’appela la majori€ a conclu qu’'on avait pertatteinte
aux droits qui lui sont garantis par I'art. 8 deClaarte
canadienne des droits et libertés et que la preuve rela-
tive aux stupfiants devaiefre€carge confornement au
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of the Charter. It allowed his appeal and entered an par. 24(2) @hdate. Elle a accueilli son appel et ins-

acquittal. crit un acquittement.

Held: The appeal should be allowed and the convic- Arrét: Le pourvoi est accueilli et leedlaration de cul-
tion restored. pabild’est etablie.

Under s. 98 of theCustoms Act, a customs officer L’article 98 de laoi sur les douanes habilite les

may search a traveller provided the officer suspects on agents des dadaniler un voyageur s'ils ont des
reasonable grounds that contraband has been “secreted motifs raisonnablescdansougette personne de
on or about his person” and that the search occurs «dissimuler sur elesalighie» de la contrebande, et
“within a reasonable time” of the traveller’s arrival in que la fouille a lieu «danselai jdistifiable» suivant
Canada. The phrase “secreted on or about his person”  d&arde ce voyageur au Canada. L'expression «sur
authorizes customs officers to search for prohibited elle es drelle» autorise les agents des douames °
material not only on or about the surface of the travel- effectuer des fouilles en vuerée lepmarchandises
ler's body, but also secreted or concealed within the peekilmon seulemeatla surface du corps du voya-
traveller's body. The actions of the customs officers in geur esl @e celle-ci, mais aussi’interieur du corps
detaining M in a “drug loo facility” and conducting a de ce dernier. Le fait que les agents des douanes aient
“bedpan vigil” amounted to a search within the second etemli lintimé dans une «salle elacuation des
of the three categories of border searches established in drogues» et effectweille au haricoequivalaita
Smmons and were reasonable for the purposes of s. 8 of une fouille relevant de lentewlas trois cagjories
the Charter. A passive “bedpan vigil” is not as invasive  de fouilida frontereétablies dans I'aet'Smmons, et
as a body cavity search or medical procedures such as leurs attésnih’pas abusifs au sens de l'art. 8 de la
the administration of emetics. While the compelled pro-Charte. Une «veille au haricot» passive n’a pas un
duction of a urine sample or a bowel movement is an @am@ussi envahissant que la fouille des orifices
embarrassing process, it does not interfere with a per- corporels ou que desealtesrtelle 'administra-
son’s bodily integrity, either in terms of an interference tioen#fiques. Bien que le fait de contraindre un
with the “outward manifestation” of an individual's individuproduire urechantillon d’urine ow cEféquer
identity or in relation to the intentional application of constitue unequhaE® embarrassante, une telle mesure
force. Subjecting travellers crossing the Canadian bor- ne porte pas atéintégritt physique de cet indi-
der to potential embarrassment is the price to be paid in vidu, soit comme attelatexmanifestation est’
order to achieve the necessary balance between an indi- rieure» de som, ideittitomme application inten-
vidual's privacy interest and the compelling counter- tionnelle de la force. Soumettre les voyageurs traversant
vailing state interest in protecting the integrity of la frergi canadienna des situations potentiellement
Canada’s borders from the flow of dangerous contra- embarrassantes estdeppsigr ‘pouretablir I'équi-
band materials. libreatessaire entre le droit d'une personne au respect
de sa vie prigé et le droit opp@set imgrieux qu'a
I'Etat de pragger I'intgritt des frongtes canadiennes
contre l'introduction de marchandises de contrebande
dangereuses.

Having determined that the search conducted by the Commetdl jagg que la fouille effeceg par les
customs officers was constitutionally permissible pursu- agents des daiaieonstitutionnellement valide et
ant to s. 98 of th€ustoms Act on the basis of reasona- autesagiar I'art. 98 de lhoi sur les douanes en raison
ble grounds to suspect, which can be viewed as a lesser de l'existence de motifs raisonnablesodeesoup,
but included standard in the threshold of reasonable and norme quiepeutonsidfée comme une norme
probable grounds to believe, there is no reason to inter- moins exigeante que cealle sand’existence de
fere with the implicit factual finding at trial, confirmed motifs raisonnables et probables de croire mais incluse
on appeal, that the customs officer had at the very least dans celle-ci, il N’y a aucune raison de modifier la con-

reasonable grounds to suspect that M had ingested nar- clusion deddinfiticitement au pres, puis confir-
cotics. A traveller's inability to maintain consistency eenén appel, que I'inspecteur des douanes avaitit’
when responding to questions regarding his or her travel le moins des motifs raisonnablesaensogue M

itinerary, particularly in circumstances where the itiner- avaierilvgles stugfiants. L'incapaci’d’'un voyageur
ary is relatively uncomplicated, leads to an entirely rea-a maintenir la cofrence de sa version lorsquépdnda
sonable inference that the traveller is attempting at the des questions suresaitatisurtout lorsque cet iin”
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very least to mislead the customs officer. When M’s
admission to having visited Ghana is considered in light
of the cumulative effect of the factors considered by the
inspector, particularly in light of the inspector's view
that M had visited both a *“transit routing” and a
“source” country for narcotics, his assessment that he

had reasonable grounds to suspect that M was attempt-

ing to smuggle ingested narcotics into Canada is unas-
sailable.

raire est relativement singrleartinference parfai-
tement raisonnabla qu&, le moins, ce voyageur
tente de tromper I'agent des douanes. Lorsque I'admis-

sion de M quéktait rendu au Ghana est cors@a
la lareide I'effet cumulatif des divers facteurs pris en

compte par l'inspecteur, en pagitullamere de
I'opinion de ce dernier cetaitviesidu et dans un
pays «source»dfiargkiet dans un pays «de tran-

sit», la @Cision de l'inspecteur gu'il avait des motifs

raisonnables de croire que M tentait d’introduire clan-
destinement au Canada des sfigiits qu'il avait
ingérés est inattaquable.

An assessment of whether the customs officers con-
ducted the search within a reasonable time after M’s
arrival in Canada must take into account not only any
delay in the search process, but also the inherent time
requirements of the particular search technique. Based
on the evidence at trial, a delay of 30 minutes from the
time a person is detained until the search begins is rea-
sonable. While in this case the special unit officers did
not arrive until nearly two hours after M was detained,
this delay cannot be examined in isolation. Given the
fact that a passive “bedpan vigil” is an inherently time-

Bpandrea’la question de savoir si les agents des
douanes ong fduilins un elai justifiable apes son
egrad Canada, il faut tenir compte non seulement du
temps mis avantedierarte fouille, maiegalement
ethds dilerentsa’la ne€thode de fouille utilisé. Sui-
vant la preagergE au proes, un élai de 30 mi-
nutes entre le mokagpesoONNe est mise eeten-
tion eelmitdde la fouille est raisonnable. Bien que,
en desples agents d’egltion de douanes ne soient
esrsdr les lieux que @8 de deux heures agrla
miseatardion de M, cette attente ne petre ‘exami-

consuming process, the delayed response is not suffiee istément. Compte tenu du fait qu'une «veille au

cient to establish that the search of M was not conducted
“within a reasonable time after his arrival in Canada” as
required by s. 98(1) of th€ustoms Act.

haricot» passive esthio@engui, intrinsuement,
demande du temps, leargtadvenir ne suffit paa °

établir que M n’a pasté fouillé «dans unelai justifia-

ble suivant son arr@é [au Canada]» comme l'exige le
par. 98(1) de ld.oi sur les douanes.

With respect to whether the detention of M should

Relativeraelat question de savoir si M aurait d”

have been conducted under medical supervision, thetre dtenu sous surveillance edicale, la protection

constitutional guarantee of security of the person con-
tained in s. 7 of th€harter should not be extended to

constitutionnelle @éeudagsde la personne garantie

par l'art. 7 deClarte n’avait pas pour effet d'obliger

include an obligation by the state to provide medical Etdta mettre M sous surveillanceenticale en raison

supervision in response to the risk to M’s health, which
in these circumstances was self-induced, even though M
himself refused the offer of medical attention. While it
might have been preferable for the customs officers to
have followed the official customs policy, they took rea-
sonable steps to ensure M’'s physical safety by monitor-
ing his condition and specifically offering him access to
medical care.
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James W. Leising et Thomas Beveridge, pour
I'appelante.
Russell S Slverstein et David M. Tanovich,
pour l'intien”

Versiondaise du jugement de la Cour rendu
par

IacoBuccl J — This appeal deals with the
authority of customs officers to detain and search

travellers suspected of having swallowed narcotics.

More specifically, the Crown appeals the decision
of the Ontario Court of Appeal overturning the
conviction of the respondent for importing narcot-

LE JUGEIACOBUCCI— Le p®sent pourvoi porte
sur le pouvoir des agents des douatersrdet d
de fouiller les voyageucesmgpd’avoir avad”
desefiamis. Plus m@Cigment, le minigre

public interjette appel deedésidh de la Cour

d’appel de I'Ontario qui a efmwEclaration de
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ics contrary to s. 5(1) of thdarcotic Control Act,  culpabili® prononeée contre l'inting’a I'egard de
R.S.C., 1985, c. N-1. There is no dispute that the  l'accusation d'avoir Engest stugfiants, con-
respondent attempted to smuggle a significant  trevenant ainsi au par. 5(1odseulales stupé-
guantity of heroin into Canada by swallowing 84fiants, L.R.C. (1985), ch. N-1. Il n'est pas contest’
pellets containing the narcotic prior to his arrival  que l'irtiantent” d’introduire une quanétcon-
from Switzerland. The respondent was convicted ersible d’leroine au Canada en avalant 84 bou-
at trial but successfully argued on appeal that his lettes contenant eBastiupvant son arraé€ de
rights under s. 8 of th€anadian Charter of Rights  la Suisse. L'intine; qui ae¥ diclag coupable au
and Freedoms had been infringed, and that the evi-  terme de sorepraplaid avec suas en Cour
dence concerning the narcotics should be excluded  d'appel qu'on avaibgieitite aux droits qui lui
pursuant to s. 24(2) of theharter. sont garantis par l'art. 8 de Gharte canadienne
des droits et libertés et que la preuve relative aux
stupgfiants devaitefre écarge conforrement au
par. 24(2) de l&harte.

I. Facts |. Les faits

The respondent arrived at Pearson International L'intime est arrie” a lI'aéroport international 2

Airport on March 13, 1993 at approximately 4:00  Pearson le 13 mars 1993 versAlénhcertain

p.m. Sometime prior to his arrival, the respondent  moment avant soeeariiivdvait ava 84 bou-

had ingested 84 pellets, each containing approxi- lettes qui contenaient chacune environ cing

mately five grams of heroin that had been wrapped  grammesaitib etetaient envelopges dans des

in condoms. When he presented himself to cus- condoms. Lorsqued’isitist pesent” aux fonc-

toms officials, the primary customs inspector tionnaires des douanes, le premier inspecteur des

marked his documentation with a code indicating  douanes a inscrit sur un document un code indi-

“doubt” and subsequently referred him to a  quant I'existence d'un «doute» et I'a ensuée dirig”

secondary customs area for further questioning. At  vers la zone douaacondaire pour interroga-

the time of trial, the primary customs inspector toire plus approfondi. Awegrde premier ins-

could not recall the reason for the referral, but  pecteur des douanes ne se rappelait pas pourquoi il

agreed that the marked code did not relate to  avaitediggvoyageura cet endroit, mais il a

smuggling narcotics. reconnu que le code qu'il avait inscrit ne concer-
nait pas la contrebande de sfiphts.

The respondent arrived at the secondary customs L'intime est arrie” vers 16 h 30 au guichet 3
counter at 4:30 p.m. where he was interviewed by  secondaire des douariea, &€ interro@ par
Inspector Roberts. Having questioned the respond-  l'inspecteur Robertss Apoir interrog” I'in-
ent and inspected his travel documents and lug- e @hihspe@ ses titres de voyage et ses bagages,
gage, Inspector Roberts became suspicious con-  certains aspects des dispositions de voyage prises
cerning certain details of the respondent’s travel par l'iationt €veillé les soupgns de l'inspec-
arrangements. The respondent had paid $688.00 by  teur Roberts. Ce dernier avad8®ay par
cheque for an airline ticket issued on the date of eqak’ pour un billet d'avioremis le jour du
departure which indicated that the ticket was pur- epatf, indication que le billet avaté’achet’a la
chased in haste. The respondent stated that he waate. Ltihtimé a dit qu'il était chauffeur de taxi et
employed as a taxi driver, and that he had been out  getdisfendua’I'etranger pour visiter un cou-
of the country visiting a sick cousin in Switzer- sin malade en Suisse. L'inspecteur Roberts a
land. Inspector Roberts thought it was suspicious  #auwrieux qu’une personne ayant un emploi °
that a person in a relatively low-paying job would  revenus relativement modestes puisse se permettre
be able to afford to fly to Switzerland, let alone to  de prendre I'avion pour la Suisse, paeiOelt
do so simply to visit a distant relative. Also suspi-  dans le seul but de visiter unglaigmd. Le fait
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cious to Inspector Roberts was the fact that the que le passeport deelintiquait le Ghana
respondent’s passport showed his place of birth as  comme lieu de naisegataveent atté 'atten-

Ghana, given Inspector Roberts’ informal knowl-  tion de I'inspecteur Roberts qui savaitpate fa,
edge of Switzerland as a “transit routing” country  empirique, que la Suisse servait de pays «de tran-
for narcotics and Ghana as a source country. He  sit» pour lefiatip et que le Ghargtait un

asked the respondent if he had been to Ghana dur-  pays source. |l a el@mantime s'il s'était

ing his period of travel outside of the country and  rendu au Ghana pendagjaom $extérieur du

the respondent replied that he had not. Canada et ce dermiporadu par la egative.

Inspector Roberts also testified that other L'inspecteur Roberts agalementeémoigré que
aspects of the respondent’s behaviour aroused his  d'autres aspects du comportement @e ['intim”
suspicions. The respondent appeared nervous dur-  awaieille "'ses soumns. L'intimé paraissait
ing the interview, had not declared a bottle of alco-  nerveux pendant l'interrogatoire, il n'avait pas
hol in his possession, and had no checked baggagesclaediine bouteille d'alcool en sa possession et il
although Inspector Roberts did admit that the last n’avait pas de bagages esiedjiisgpecteur
two factors alone do not raise a reasonable suspi-  Roberts a toutefois adméspgseuls ces deux
cion that a traveller is a drug courier. At this point,  derniers facteurs ne font pes d&"soupons
Inspector Roberts asked the respondent if he had a  raisonnables qu’'un voyageur est un passeur de
criminal record, and the respondent replied that he  dro§uee momentd, l'inspecteur Roberts a
did not. Inspector Roberts subsequently obtained  deeafiditimé s'il avait des aet@dents judi-
permission from his superior officer to conduct a  ciaires et ce derniep@al par la egative.
computer check on the respondent, the results of  L'inspecteur Roberts a ensuite obtenu de son sup’
which disclosed that the respondent had been rieur la permission d’'effectueretifieation
charged with incest but had not as yet been tried. informatique au sujet deelilaiuélle aevélé
When Inspector Roberts returned to continue ques-  que ce dernierevatcus” d’inceste, mais
tioning the respondent, the respondent volunteered  qu'il n'avait pas encore subi sm poosque

that he had been charged with assault, and also linspecteur Roberts est revenu afin de poursuivre
admitted that he had been to Ghana to visit his  I'interrogatoire, léntindit spontagrhent qu'il
mother, despite his earlier denial of having been  @#aiaccus’de voies de fait et il a aussdie
there. gu'ilétait alé au Ghana pour visiter seere, mal-
gré le fait qu'il avait n& plus 6t s’étre rendu dans
ce pays.

It was at this point that Inspector Roberts C'estad ce moment que l'inspecteur Roberts a
decided he had sufficient grounds to detain the ecidd’qu'il avait des motifs suffisants pougtdhir
respondent as a suspected drug courier, and linparce qu'il le soumnnait d&tre un pas-
informed him of his right to counsel. Having first  seur de drogue, et il I'a irdaten5on droia I'as-
obtained permission from his superior officer, sistance d'un avocats/gwoir obtenu au @ala-
Inspector Roberts then contacted Interdiction and  ble l'autorisation de semiesuplinspecteur
Intelligence, a unit of Canada Customs expe-  Roberts a comneuange la Division du rensei-
rienced in dealing with narcotics smuggling. gnement et deplieession de la contrebande, ser-
Although customs officers from the Interdiction  vice de Douanes Canatéabg en matre de
and Intelligence unit are normally expected to  contrebande defistois. Bien que les agents des
respond to a call for assistance as soon as possible,  douanes appartgtsntdivision doivent nor-
in this instance the officers did not arrive untii  malemegoridre aux demandes d’assistance le
approximately two hours later. In the interim, the  plus rapidement possible, daesdatpas, ils ne
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respondent was detained in the secondary customs  somsastivles lieux que deux heures plus tard
area. environ. Entre-temps, l'interééte dstenu dans la
zone douamdfe secondaire.

At 6:24 p.m., Customs Enforcement Officers A 18 h 24, les agents d'egltion des douanes 6
Martin and Carrillo of Interdiction and Intelligence  Martin et Carrillo, membres de la Division du ren-
took custody of the respondent, placed him under  seignement et elgrdasion de la contrebande,
detention, and informed him of his right to coun-  ont pris I'itierl charge, I'ont mis eretEntion
sel. Officer Martin testified that he had formed the et I'ont inferd€ son droi ‘I'assistance d’'un
opinion that the respondent was a “good prospect  avocat. L’agent Magtimoggté qu'il s'était fait
as a drug swallower”, and that he “suspected” that  I'opinion que I'entikrgit fRADUCTION] «le type
the respondent had swallowed drugs. He based this  de l'avaleur de drogue», etRgoOUCTION]
opinion not only on the same information relied  «smumait» I'intimé d’avoir avad” des drogues.
upon by Inspector Roberts, but also on his suspi-  Cette opinion reposait non seulement sur les ren-
cion that the respondent may have been using two  seignements sur lesagléog’® I'inspecteur
passports, given that the passport he presented at  Roberts, mais aussi sur le fait goiilnadup,

Customs did not contain a stamp from Ghana  [lietid’avoir utili€ deux passeportsetant
although the respondent admitted to travelling to  @ogué celui que ce dernier avaiepehg” aux
Ghana during his time out of the country. douanes ne contenait aucune estampille du Ghana,

méme si l'inting avait admis s’yetre rendu pen-
dant son gjour a I'extérieur du Canada.

Officers Martin and Carrillo then took the Les agents Martin et Carrillo ont alors conduit
respondent to what is known as the “drug loo facil-  l'iiente qu'on appelle la «salleed’acuation
ity”. The facility, which is used to process sus- des drogues». Cette salle, qail'ssdmen des
pected drug swallowers, contains an apparatus  personnesosoigs d&tre des avaleurs de
similar to a toilet which permits customs officers  drogue, contient un appareil senmdlahke toi-
to process faecal matter and isolate any narcotics  lette qui permet aux douaniecsieerr’les
and associated material which passes through a emsatEcales et d'isoler les stefidnts et autres
suspect’s digestive system during the period of  substances connexes pajelg systhe digestif
detention. The respondent was informed of his  du suspect au cours ddokdepde dfention.
right under s. 98(2) of th€ustoms Act, R.S.C., L'intimé aétt informé du droit que lui accorde
1985, ¢. 1 (2nd Supp.), to be taken before the Il'art. 98(2) deoiasur les douanes, L.R.C.
senior Customs officer for confirmation that rea-  (1985), ch. & s{Zopl.), d€tre amea” devant
sonable grounds exist to suspect that a traveller has  I'agent principal des douanes pour confirmation de
attempted to smuggle prohibited material across I'existence de motifs raisonnables amseup,
the Canadian border. He declined to exercise this  qu’'un voyageur ea d@miroduire clandestine-
right. The respondent was then strip-searched by = ment des marchandisesegeoldlfrontére du
Customs Enforcement Officer Martin. Nothing  Canada. Il a eefiiekercer ce droit. Il a aloeté’
was found as a result of this search. soumime fouillea nu par I'agent d’eecution

des douanes Martin. Cette fouille n'a rien permis
de dEcouvrir.

At 6:45 p.m., Officers Martin and Carrillo A 18 h 45, les agents Martin et Carrillo ont &
sought the respondent’s consent to a urine test. The  derdimtimé s'il consentaif'une analyse de
respondent declined to provide consent, and at this  son urine. lgirdiyant refus de donner son
time the officers informed the respondent that he  consentement, les agents 'ont alors qutkrm”
would remain in detention until either a negative  sereiew tant qu'une analyse d’urinegative
urine test or clear bowel movement satisfied the  ou que des selles claires ne les auraient pas con-
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officers that the respondent had not ingested nar-  vaincus qu'il n'avait peré e stupfiants. A
cotics. At 8:30 p.m., the respondent requested per- 20 h 30, Bistid€manella permission de com-
mission to contact his lawyer. He then had a tele-  muniquer avec son avocat, avec quieilau parl’
phone conversation with his lawyer which lasted eléghone de 20 h 34 20 h 50A la suite de cet
from 8:34 p.m. until 8:50 p.m. Following the tele-  appelgphonique, lintine” a accegt de fournir
phone call, the respondent agreed to provide a edartillon d’'urine et il a signla formule de
urine sample and signed the consent form. The consentemeahahtillon aeté recueillia 21 h
sample was collected at 9:18 p.m., and testing con- 18 et son analyse aectmfigsénce d’afaine.
firmed the presence of heroin. At this point, Caste momentdque les agents Martin et Car-
Officers Martin and Carrillo arrested the respond-  rillo onetardintimé, qui a alors avauavoir
ent, who then confessed to ingesting approxi- em@gnviron 84 boulettes dhdine. A la suite
mately 84 pellets of heroin. Following a second d'un demne appeleléphoniquea’son avoca@ °
telephone call to his lawyer at 9:25 p.m., the 21 h 25, lietanCommerea exceter les bou-
respondent began to excrete the pellets. By 1:50 Iditdsh 50, 83 boulettes ayant jusqueélte
a.m., when the respondent had passed 83 of the etéasr I'intine a €& remis aux agents de la
pellets, he was transferred into the custody of the  GRC, et il @@xaone autre boulette dhdine
RCMP. He later passed one further heroin pellet  pendantegaill Sous leur garde.

while in their custody.

At one point during the respondent’s detention, Au cours de la @fiode de dfention qui a @~
prior to taking the urine test, one of the officers edl'analyse d'urine, I'un des agents a remarqu’
noted that the respondent appeared to be faling que [lBntipataissait s’endormir. On Iui a
asleep. The respondent was asked whether he was  demi@dngé sentait bien, car 'un des agents
feeling all right, as one of the officers became con-  craignait que sa fatigue apparente soit un indice
cerned that the respondent’s apparent fatigue might  d'intoxicatitéraine. L'intimé a €pondu qu'il
have been an indication of heroin intoxication. The  se sentait bien. On I'a averti de signaler aux agents
respondent responded that he felt fine, and was toute daul@stomac afin qu'ils puissent appe-
instructed to tell the officers if he felt any stomach  ler uadetin. Les agents ongéntioigré que si

pains so that they could call a doctor. The officers  I'ietiavait parwefre en proiea ‘des souffrances
testified that if the respondent had appeared to be  physiques ou s'il avait denvairdin ngdecin,
in physical distress, or had asked to see a doctor, il atéadmer” sur-le-chamm T'hépital, mais

he would have been taken to a hospital right away, a galicun moment il n'avait fait une telle
but the respondent did not at any time make sucha  demande.
request.

None of the various customs officers who dealt Aucun des divers agents des douanes queé@nt
with the respondent following his arrival at Pear-  en contact avec léntipEs son arrigéa 'aéro-
son International Airport was aware of the written  port international Pearson ne connaissait le proto-
protocol contained in the Customs Enforcement  eglit qui figure dans le Manuel de l'eatition
Manual which provides that because of the danger-  des douanes etegqisie pque, en raison des
ous health risk, travellers suspected of ingesting  graves risques pour dadssntigresss, les
narcotics are to be detained in the presence of voyageursoswdg,d’avoir ingré des stug’
qualified medical personnel. Instead, the officers  fiants doigtet &tenus en msence de person-
followed the conflicting port policy whereby a  nekdical qualifé. Les agents ont phttSuivi la
detained traveller is not taken to a medical facility =~ politique contradictoire appliguleur point
unless the traveller makes such a request or dert’selon laquelle les voyageuesetius ne
appears to be in physical distress. There was also  sont ermanenétablissement edical que s'ils
expert testimony to the effect that hospitalization  en font la demande ou s'ils pareissemt froie
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would have been the prudent course of action im des souffrances physiques. En outre, un expert a
the circumstances. emoigré qu'il aurait € prudent d’hospitaliser
l'interesg” dans les circonstances.

Il. Relevant Constitutional and Statutory Provi- |l. Les dispositions constitutionnellesgistal
sions tives pertinentes
Canadian Charter of Rights and Freedoms La Charte canadienne des droits et libertés 1

7. Everyone has the right to life, liberty and security 7. Chacun a droia la vie,a la liber€ etd la €curig
of the person and the right not to be deprived thereof de sa personne; il reer@equdr€ atteintea ce droit
except in accordance with the principles of fundamental gu’en conéoramieCc les principes de justice fonda-
justice. mentale.

8. Everyone has the right to be secure against unrea- 8. Chacun a droifa’la protection contre les fouilles,
sonable search or seizure. les perquisitions ou les saisies abusives.

24. ... 24. ...

(2) Where, in proceedings under subsection (1), a (2) Lorsque, dans une instarcauvigragraphe
court concludes that evidence was obtained in a manner (2), le tribunal a conclu gléeneess de preuve ont
that infringed or denied any rights or freedoms guaraneté obtenus dans des conditions qui portent atteinte aux
teed by this Charter, the evidence shall be excluded if it droits ouekbgatantis par la @sente charte, cefe-
is established that, having regard to all the circum- ments de preuvecsoss S'il estetabli, euegard aux
stances, the admission of it in the proceedings would circonstances, que leur utilisation est susceptible de
bring the administration of justice into disrepute. ecadnsi@rer I'administration de la justice.

Customs Act La Loi sur les douanes

98. (1) An officer may search 98. (1) S'il la sougonne, pour des motifs raison-
ghables, de dissimuler sur elle oweprd’elle tout objet
d’infraction, effective oueventuelle,a’la pesente loi,

. tout objet permettant dtablir une pareille infraction ou
(b) any person who is about to leave Canada, at anjyte marchandise d'importation ou d’exportation prohi-
time prior to his departure, or bée, contolee ou eglemente en vertu de la gsente loi
(c) any person who has had access to an area desigy de toute autre loet€rale, I'agent peut fouiller:
nated for use by persons about to leave Canada andg) toute personne ari¢ au Canada, dans uglal’
who leaves the area but does not leave Canada, within jystifiable suivant son arre;

a reasonable time after he leaves the area,

(a) any person who has arrived in Canada, within
reasonable time after his arrival in Canada,

b) toute personne sur le point de sortir du Canada, °
if the officer suspects on reasonable grounds that the tout moment avant soregdart;

person has secreted on or about his person anything in
respect of which this Act has been or might be contra-
vened, anything that would afford evidence with respect
to a contravention of this Act or any goods the importa-
tion or exportation of which is prohibited, controlled or
regulated under this or any other Act of Parliament.

) toute personne qui a eu as@ une zone affee€

aux personnes sur le point de sortir du Canada et qui
quitte cette zone sans sortir du Canada, danslan d”
justifiable apes son dpart de la zone.

(2) An officer who is about to search a person under € Qe la personne qu'il va fouiller, en applica-
this section shall, on the request of that person, forth- tion ekept article, lui en fait la demande, I'agent la
with take him before the senior officer at the place conduit devant I'agent principal du lieu de la fouille.
where the search is to take place.

(3) A senior officer before whom a person is taken (3) L'agent principal, selon qu'il estime qu'il y a ou
pursuant to subsection (2) shall, if he sees no reasonable non des motifs raisonnables gurmapladouille,
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grounds for the search, discharge the person or, if he
believes otherwise, direct that the person be searched.

lll. Judgments Below

A. Ontario Court (General Division), [1994] O.J.
No. 1429 (QL)

In an oral ruling on avoir dire, Belleghem J.
was satisfied that the criteria for a reasonable
search and seizure within the meaning of s. 8 of
the Charter and the tests establishedRnv. Sor-
rey, [1990] 1 S.C.R. 241, arRl v. Collins, [1987]

by law pursuant to s. 98 of théustoms Act, the

fait fouiller achezlla personne conduite devant lui
en application du paragraphe (2).

lll. Les efisions des juridictions iafieures

A.Cour de I'Ontario (Division générale), [1994]

0.J. No. 1429 (QL)

Dans une dcision rendue oralement au terme

d'un voir-dire, le juge Belleghemeteditoh-
vaincu qu'avetiemespeds et le critfe relatif

permettant de eterminer si une fouille, une per-

quisition ou une saisie n'est pas abusive au sens de
1 S.C.R. 265, were met. The search was authorized
aretsR. c. Sorrey, [1990] 1 R.C.S. 241, &. c.

lart. 8 Gbalde et les testetablis dans les

law itself was reasonable and the search was ca€ollins, [1987] 1 R.C.S. 265. La fouilletait auto-
ried out in a reasonable manner. Relying on a eerigar la loi, soit par I'art. 98 de lai sur les
statement irobiter by Lamer J. (as he was then) in douanes, la loi elle-n€éme n’avait rien d’abusif et

R. v. Greffe, [1990] 1 S.C.R. 755, to the effect that

the standard for justification would be met if a sus-
pected drug swallower was detained for the pur-
poses of allowing nature to take its course on the

basis of belief based on reasonable and probable

grounds, Belleghem J. also held that the respond-
ent was not subject to arbitrary detention in viola-
tion of s. 9 of theCharter.

la fouille n'avait pigseffecte€e de mamire abu-

sive. Se fondant sur une remarque incidente faite
par le juge Lamer (maintenant Juge en chef) dans

eiaR"c. Greffe, [1990] 1 R.C.S. 755, selon
laquelle la norme de justification seraerespect”
une personmereEEy pour des motifs raison-
nables et probables, d'avair gevadd drogue

était dtenue afin de permetteela nature de faire

son ceuvre, le juge Belleghemegalement sta&u”
gue l'intimé n'avait pasef dtenu arbitrairement,
en violation de l'art. 9 de |&€harte.

Belleghem J. next considered the respondent’'s Le juge Belleghem a ensuite examitiargu-

submission that his rights under s. 7 were violated
because his detention was not conducted under
adequate medical supervision. Belleghem J. was

ment de lantsalon lequel on avait pert”
atteinte aux droits qui lui sont garantis par l'art. 7
parce qu'il n'avatpeténu sous surveillance

satisfied that “throughout the entire period of his edicale appropeé. Le juge Belleghemtait con-

detention with the custodial authorities, either cus-
toms or police, he was in a serious life threatening
situation” (para. 27). He found that the respondent
was fully aware of the risk to his own health, how-
ever, and noted that medical treatment was availa-
ble at all times. Belleghem J. accordingly rejected
the submission that a self-imposed threat to
physical health or safety imposes on custodial
authorities a constitutional obligation to provide
medical supervision. The customs officers took
reasonable steps in monitoring the respondent and
informing him that medical attention would be
provided if required, or at the respondent’s request.
Belleghem J. concluded that medical assistance

vaincu QrDPCTION] «pendant toute la dee’
deetmtion par les autoeis’ — tant douaries
que podei— [lI'intimé] se trouvait dans une
situation mettant sa vie en danger» (par. 27). Il a
toutefois conclu que d'iatait” parfaitement
conscient du danger pouresaesird’ souliga’
qu'il aumatiout momentett possible d'avoir
eseacdes soins gdicaux. Le juge Belleghem a
donc eesjafgument que le fait qu’un individu
mette ki@ sa saat’'ou sa asCurig en il
avait pour effet d’imposer auesaot@iges
de sgtedfion l'obligation constitutionnelle de
fournir une surveillaedieale. Les agents des
douanes ont pris des mesures raisonnables en sur-
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must be given if requested, or if such assistance veilletat|te 'intin€ et en I'informant que des
appears to be reasonably necessary, but s. 7 does  smiicaax lui seraient prodigs’s'il en avait
not otherwise operate to provide the respondent besoin ou s’il le demandait. Le juge Belleghem a
with a charter of medical rights. Accordingly, conclu que des soedigalx doivenetre fournis
Belleghem J. held that there was no s. 7 violation.  s'ils sont deseands'ils paraissaient raisonna-
In the alternative, if the respondent’s rights under  blemeo¢ssaires, mais que l'art. 7 n'a pas pour
s. 7 had been violated, he held that the evidence effeted® one charte des droitsediCaux en
should not be excluded under s. 24(2). The heroin  faveur de kEntiRar corsjuent, le juge
pellets constituted real evidence obtained without  Belleghem aestatlil n'y avait eu aucune
conscripting the respondent, and the officers were  attairitart. 7. Subsidiairement, il a jague,
acting in good faith in following the “port policy”  s'il y avait eu atteinte aux droits garantiatimé
at Pearson International Airport, notwithstanding  par l'art. 7, la preuve ne devaitrpdsarEe en
that this policy conflicted with the official Customs  vertu du par. 24(2). Les boulettesiidi® consti-
Enforcement Manual. tuaient deméments de preuve naiclle qui
avaientett obtenus sans mobiliser I'intencontre
lui-méme, et les agents des douanes avaient agi de
bonne foi en suivant la «politique du point d’'en-
trée»a I'aéroport international Pearsonemé si
cette politiqueetait contrairea’la politique offi-
cielle, en l'occurrence le Manuel de l&odtion
des douanes.

B. Ontario Court of Appeal (1997), 105 O.A.C. 1  BCour dappel de ['Ontario (1997), 105

O.AC. 1
(1) Rosenberg J.A. (Morden A.C.J.O. concur- (1) Le juge Rosenberg (avec I'appui du juge en
ring) chef adjoint Morden)

The central question as formulated by La question centrale forme# par le juge 14

Rosenberg J.A. was “whether customs officers Rosenbtaiy de savoir TRADUCTION] «si les

have the power to detain a person suspected of agents des douanes ont le powteiniderd”

having swallowed drugs until the suspicions have  voyageurceow® d'avoir avad” de la drogue

been confirmed or the traveller has satisfied the jwsqge'gue ces soopns aieneté confirmés ou

officers that he or she is not carrying drugs” jusqcé que le voyageur ait convaincu les agents

(p. 15). Rosenberg J.A. concluded that s. 98 of the  qu’il ne transporte pas de drogues» (p. 15). Le juge

Customs Act did not authorize the detention and  Rosenberg a conclu que l'art. 99 diedla les

search to which the respondent was subjected bgouanes n’autorisait pas la eténtion et la fouille

the customs officers. The officers had at most rea-  auxquelles Hrdiraitet® soumis par les agents

sonable grounds to suspect that the respondent was  des douanes. Ceux-ci avaient tout au plus des

attempting to smuggle narcotics into Canada; they = motifs raisonnables deorsoep que I'intine”

did not have reasonable grounds to believe that an  tentait d’'introduire clandestinementefieststup”

offence had been committed. Mere suspicion, no  au Canada; ils n'avaient aucun motif raisonnable

matter how reasonable, is not sufficient to justify  de croire qu’'une infractionesaiommise. Pour

for the purposes of s. 8 the detention and search  I'application de I'art. 8, de simptEmspapssi

which took place. raisonnables soient-ils, ne sont pas suffisants pour
justifier la dgtention et la fouille qui ont eu lieu.
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Rosenberg J.A. analysed several issues in arriv- Le juge Rosenberg a anadyplusieurs questions
ing at this conclusion. He first determined that pour arréveette conclusion. |l a d’aboratet-
there was no legal basis for detaining the respond- e nguiil n'y avait aucun fondement juridique
ent from 4:30 p.m. until his arrest at 9:18 p.m. justifiant déedfion de I'intine" de 16 h 30 jus-
After reviewing the requirements for a warrantless adqed h 18, heure de son arrestation.eSpeXa-
arrest established i®orrey, supra, andR. v. Fee-  men des exigences relatives I'arrestation sans
ney, [1997] 2 S.C.R. 13, he concluded that Inspec- maetddtiiés dans les a&tsSorrey, précité, et
tor Roberts did not have the necessary reasonabk c. Feeney, [1997] 2 R.C.S. 13, il a conclu que
and probable grounds upon which to base the linspecteur Roberts ne disposait pas des motifs
arrest, having formed instead only a reasonable raisonnables et probables requis pour justifier I'ar-
suspicion that the respondent had ingested narcot-  restation, car il n’avait eu que classs@iggn-
ics. Rosenberg J.A. therefore concluded that the  nables que €iatiaif ingré des stugfiants. En
customs officers were not authorized by s. 98 of equshce, le juge Rosenberg a conclu que
the Customs Act to detain the respondent. Section  I'art. 98 dedasur les douanes n’autorisait pas
98 provides customs officers with the authority to  les agents des dauagEnir I'intimé. L'article
conduct a search alone, with the power to detain a 98 leuereosEulement le pouvoir d'effectuer
traveller arising only by necessary implication pur-  une fouille, celuietendt’ un voyageur n’existant
suant to s. 31(2) of thimterpretation Act, R.S.C., que par implication enéssaire en vertu du
1985, c. I-21. In other words, a customs officer par. 31(2) delLdia dinterprétation, L.R.C.
may detain a traveller for the length of time neces-  (1985), ch. I-21. En d'autres termes, un agent des
sary to conduct a search, but the condition prece- douanes p&rirdun voyageur pendant la
dent of such a detention is that the search itself beeriogeé cessaire pour predera la fouille, mais
a valid exercise of authority under s. 98. The strip  lealailea’ une telle dfention est I'obligation
search of the respondent, therefore, was not que la fouille eheem@coule de I'exercice
authorized by s. 98, which permits a search only valide des pouvoireronpar I'art. 98. La
when a customs officer has a reasonable suspicion  fauitle de l'intin€ n'était donc pas autogs’
that a traveller has contraband “on or about his  par I'art. 98, qui permet la fouille d’un voyageur
person”. Citing decisions of this Court concerning  uniquement dans lesidagent des douanes a
the seriousness of violations of bodily integrity,  des sounp raisonnables que cette personne a de
Rosenberg J.A. concluded that the phrase “on or la contrebande «sur el olefie». Citant des
about his person” was not sufficiently broad in etsrfle notre Cour portant sur la grawités vio-
scope so as to include contraband which is lations dediiitt” physique, le juge Rosenberg a
ingested and therefore located “within” the person.  conclu que I'expression «sur ellesod’ gie»
n'‘avait pas une pogE suffisamment large pour
s’appliquer aux marchandises de contrebande qui
sont ingérées et de ce fait se trouvera &intée-
rieur» de la personne.

Rosenberg J.A. then addressed the respondent’'sLe juge Rosenberg a ensuite examifargu-
submission that the seizure of the urine sample  ment de lEngigion lequel la saisie dedhan-
prior to the respondent’s arrest violated his rights  tillon d’'urine avant son arrestation avait port
under ss. 7 and 8 of tigharter. He found that the  atteinte aux droits qui lui sont garantis par les art. 7
respondent did not voluntarily consent to the tak- et 8 deéhtte. Il a conclu que l'intine” n’avait
ing of a urine sample as he was led to believe that  pas consenti volontaieetagmise de &than-
his detention would continue until evidence of tillon d'urine, car on l'avait amerroire que sa
either his guilt or innocence was established by aetertion se poursuivrait tant que sa culpabititi
urine test or a bowel movement. Relying on  son innocence ne serathpls &u moyen d’'une
Cory J.’s reasoning irR. v. Sillman, [1997] 1  analyse d'urine ou d'unesf@cation. Se fondant



[1999] 1 R.C.S. R. C. MONNEY Le juge lacobucci 665

S.C.R. 607, that a suspect's refusal to consent to  sur le raisonnement du juge Cory daRsdarr”
the collection of bodily samples while in custody Sillman, [1997] 1 R.C.S. 607, selon lequel le refus
becomes meaningless if, because of his detention,  d'un suspect de cantemiise dtchantillons
he cannot prevent those samples from being taken,  de substances corporelles pendant efeliluest d”
Rosenberg J.A. held that the taking of the urine  perd son sens si, en raisonetienterd’il ne
sample violated the respondent’s rights under s. 8  peuwtdmple pelevement de ceschantillons,
and may also have constituted a violation under le juge Rosenberg a conclu ge&evemment
s. 7. Since the customs officers would not have  déghahtillon d’'urine avait pagt’atteinte aux
possessed reasonable and probable grounds to  droits garBintisné par I'art. 8 et pouvagga-
believe that the respondent had committed an lement avoiriréntraie violation de l'art. 7.
offence except for the results of the unlawful urine  Compte tenu du fait que, sanssidtsts” de
test, the arrest of the respondent at 9:18 p.m. was  l'analyse d'uagald]’les agents des douanes
also unlawful. n'auraient eu aucun motif raisonnable et probable
de croire que l'intine"avait commis une infraction,
l'arrestation de l'inting, & 21 h 18gfait elle aussi
ill'egale.
Having found the arrest to be unlawful, Ayant conclua lill'egali& de larrestation, le 17
Rosenberg J.A. next considered whether the subse-  juge Rosenberg s’est ensuite detaasaisie
guent seizure of the heroin violated the respond- emihé subsfuente avait pat atteinte aux
ent’s rights under s. 8. The Crown sought to justify  droits garanfistimée par I'art. 8. Le minigtre
the seizure either under the search power inciden-  public @ denjtistifier la saisie soit par le pou-
tal to arrest, or under s. 98 of ti@ustoms Act.  voir de fouille et de perquisition accessaréar-
Rosenberg J.A. held that the seizure could not be  restation, soit par lart. 98 ld# $ar les
justified under the common law search power aslouanes. Le juge Rosenberg a conclu que la saisie
the arrest itself was not lawful. Furthermore, the  ne powsfad justifée en vertu du pouvoir de
seizure was not authorized under s. 98 as it was not  fouilles et de perquisition reconnu par la common
conducted “within a reasonable time” after the latant done que l'arrestation elle-eme €etait
respondent’s arrival in Canada as is required by the egalE. De plus, la saisieatdit pas autores par
provision. I'art. 98, car elle n'avait pate’effectee «dans un
délai justifiable» suivant I'arrigé de l'intin€ au
Canada, comme l'exige cette disposition.

Finally, Rosenberg J.A. considered whether the Finalement, le juge Rosenberg s’est dengasid” 18
failure to conduct the detention under medical I'omission deerdf I'intimé sous surveillance
supervision violated the respondent’s rights under edigdle avait poetatteinte aux droits garantks °
s. 7. Rosenberg J.A. expressed some concern as to  ce dernier par l'art. 7. Le juge Rosenberg a
the correctness of the trial judge’s decision on this  expertains doutes quant au bien-ferd¥ la
point, but noted that he did not need to address thescisidh du juge du pres sur cette question, mais
potential s. 7 violation. Having already concluded il a soelign’il n’était pas atessaire d’exami-
that the evidence had been obtained in violation of  ner la violation potentielle de l'art. 7. Comme il
the respondent’s rights under s. 8, the issue could agpitadnclu que la preuve avat obtenue
be included within the necessary s. 24(2) analysis.  en contravention des droits gafarimé par
Rosenberg J.A. noted that the trial judge held that  I'art. 8, il pouvait examiner cette question dans le
had the respondent’s rights been violated under cadre de l'analyse requise pour I'application du
s. 7, he would still have admitted the evidence  par. 24(2). Le juge Rosenberg e gigni juge
under s. 24(2). While recognizing that an appellate  duesrewait conclu que, s'il y avait eu atteinte
court should not interfere with a trial decision on  aux droits garankistimée par l'art. 7, il aurait
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the application of s. 24(2) unless the trial judge eamhoins admis la preuve en application du
makes an unreasonable factual finding or a legal  par. 24(2). Bien qu’il ait reconnu qu’un tribunal
error, Rosenberg J.A. noted that the trial judge  d'appel ne doit pas inteaM&gard d'une dci-
erroneously viewed the respondent as having been  sion rendue as plativemena T'application
lawfully detained and searched. Consequently, it  du par. 24(@pins que le juge du pres n'ait
was open to the appellate court to review the trial e dine conclusion de faitediisonnable ou qu'il
judge’s conclusions concerning exclusion of the n'ait commis une erreur de droit, le juge
evidence under s. 24(2). Rosenberg a soeligné le juge du pres avait
commis une erreur en concluant que lirgiavait
et légalement efenu et fouik. Par consquent, il
était loisible au tribunal d'appel de carigf les
conclusions du juge du preg relativemena T'ex-
clusion de la preuve en vertu du par. 24(2).

Following the decision of this Court Billman, Appliquant l'arét Sillman de notre Cour, le
Rosenberg J.A. found that the evidence was con-  juge Rosenberg a conclu que la prewté avait ~
scripted in that production of the evidence required  obtenue en mobilisant d'itimfre lui-netne
the forced participation of the respondent. The  puisque son obtention esessi” sa participa-
admission of the evidence would therefore affect tionder€Comme I'admission de la preuve avait
the fairness of the trial and should have been  pour effet de compromettre lereaquitable
excluded. In the alternative, the pattern of disre- dugwpelle aurait W @tre écare. Subsidiaire-
gard shown by the customs officers towards the  ment, derim’systmatique manifest’par les
rights of the respondent exacerbated the serious-  agents des dmliégasd des droits de l'intien”
ness of the violations, notwithstanding that the a exacdeb” atteintes, enegdit du fait qu’ils
officers acted in good faith. In considering the  avaient agi de bonne foi. Par contre, lorsqu’il a
effect that exclusion would have on the administra-  exarfigffet qu'aurait I'exclusion de la preuve
tion of justice, however, Rosenberg J.A. noted the  sur [l'administration de la justice, le juge
seriousness of the charge, the necessity of the her-  Rosenberg aestaligravie de I'accusation,
oin as the only evidence against the respondent  ainsi que le fait gr@gh&€tait récessaire, puis-
and the fact that the customs officers did not set  qu'il s’agissait duelauknt de preuve contre
out to abuse the criminal justice system. In the [litin€t le fait que les agents des douanes
final analysis, the factors going to the seriousness  n’avaient pas eleutilisSer le sysme de jus-
of the violation of the respondentGharter rights  tice criminellea’mauvais escient. En degrg ana-
and the potential effect of exclusion on the admin-  lyse, les facteurs toucleagtavi€ de I'atteinte
istration of justice were evenly balanced. aux droits garanfigtimé par laCharte et I'ef-
Rosenberg J.A. therefore concluded that if the evi-  fet potentiel de I'exclusion de la etaiewnt én
dence was non-conscriptive, in which case the fair-  parfaguilibre. Par corsjuent, le juge
ness of the trial would not be a factor, then the her-  Rosenberg a conclu que si la preuve n'‘atgait pas ~
oin was properly admitted into evidence. obtenue en mobilisant lentaritre lui-neie,

auquel cas le caragE équitable du praes nétait
pas un facteua prendre en consdation, I'réraine
avaita bon droite® admise en preuve.

(2) Weiler J.A. (dissenting) (2) Le juge Weiler (dissidente)

Weiler J.A. found that the strip search and the Le juge Weiler a conclu que la fouilienu et la
collection of the respondent’s bodily waste were ecufgration des exerhents de lintire” étaient
authorized by s. 98 of th€ustoms Act, and that  autor&gs par I'art. 98 de lhoi sur les douanes,
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the search and seizure were reasonable within the  de sorte que la fouille, la perquisition et la saisie
meaning of s. 8 pursuant to the factors enumerated etaiafit pas abusives au sens de I'art. 8, confor-
in Collins. According to Weiler J.A., s. 98 author- emeént aux facteumsnumerés dan<ollins. Selon
ized the detention of the respondent in order to le juge Weiler, I'art. 98 autorisaielatioh de
conduct a search which included seizure of the [listidens le but d'effectuer une fouille com-
urine sample. Section 98 permits searches in cir-  portant la saisiectiartillon d'urine. L'article
cumstances where a customs officer suspects on 98 autorise la fouille d’'une personne dans les cas
reasonable grounds that a person has secreted com+ I'agent des douanes la seoppe, pour des
traband “on or about his person”, a phrase Weiler = motifs raisonnables, de dissimuler de la contre-
J.A. interprets to include material a person has bande «sur ellesw’pile», expression que le
ingested and therefore secreted within his or her  juge Weiler a egnsioinme incluant les effets
person. The search also took place within a reason-  que la personeea @iglonc dissimesa I'in-
able time after the respondent’s arrival in Canadagriett d’'elle. La fouille de lintie” a aussiete
having regard to the length of the period of deten-  eféectieins unalai justifiable suivant son arri-
tion and the type of search required. eevau Canada, egérda la duge de la dfention

et au type de fouille requise.

As to whether the “bedpan vigil” conducted by Quanta la question de savoir si la «veille au ha?l
the customs officers was constitutionally valid pur-  ricotisefian vigil») effecti€e par les agents des
suant to s. 8, Weiler J.A. referred to the three cate-  douga#svalide du point de vue constitution-
gories of border searches enumerated by Dickson  nel au regard de l'art. 8, le juge Weikfesgest r’
C.J. in R v. Smmons, [1988] 2 S.C.R. 495. aux trois egbries de fouilles la frontEre €nu-
Detaining a traveller in a “drug loo facility” is a awes par le juge en chef Dickson daRsc.
less invasive search technique than those includeimmons, [1988] 2 R.C.S. 495. Laetintion d'un
by Dickson C.J. in the third and most intrusive cat-  voyageur dans une «sal@acubtion des
egory of border searches, such as X-rays or the  drogudsug (o facility») est une mthode de
administration of emetics. Accordingly, the search  fouille moins envahissante que celles incluses par
conducted by the customs officers in this case le juge en chef Dickson dansdentraisigorie
belonged in the second category as being analo- de foaillesfronteére — les fouilles les plus
gous to a strip search. A passive “bedpan vigil”’ is  envahissantes —, par exemple les rayons X ou
the least intrusive means of monitoring the alimen-  l'administratiemétiques. Par coesguent, la
tary canal in circumstances where there is a real  fouille effeqiaf les agents des douanes en I'es-
danger of losing evidence and where the protectionece pappartenaia la deuweme catgorie, etant
and safety of the public are of primary concern. analaguae fouillea’ nu. Une «veille au hari-

cot» passive est le moyen le moins envahissant de
surveiller I'activi$ du canal alimentaire dans les
cas al il existe un dangeregl de perdre deslé-
ments de preuve etuda protection et laegurie

du public reetent une importance primordiale.

Finally, Weiler J.A. concluded that the respond- Enfin, le juge Weiler a conclu qu’il n’y avait eu 22

ent’s rights under s. 7 were not violated. It was the  aucune atteinte aux droits garkintismé par
respondent’s refusal of the offer of medical atten-  I'art. 7. Ce n’est pastdatidn en soi qui a mis
tion which endangered his safety, and not his ernl g& fScurié de I'intimé, mais plutf son
detention per se. Although the respondent was  refus des soiadioaux offerts. Bien que l'intin”
deprived of his physical liberty, he was not et# prive de sa libee'de se dplacer, il n'a pas
deprived of the liberty to make his own healtheté privé de la libee de prendre ses proprescid”
decisions, regardless of whether these decisions aitibgard de sa satque ceseafisions aient
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were in his own best interest. Medical attentioneté dans son iet€t ou non. Des soinsadicaux lui

was offered, the respondent knew the specifics of etnbfferts, I'intimé connaissait lesedfiils de la

his own self-induced situation and he had the  situation dans laquelle il se trouvait, I'ayant lui-

advice of counsel. mhe provogeé, et il avait rey les conseils d’'un
avocat.

As to the application of s. 24(2), Weiler J.A.  poyr ce qui est de I'application du par. 24(2), le
held that in the event that the manner of search wagge \Weiler a stati‘que, dans I'hypotse o la

unreasonable, the good faith of the custominathode de fouilleetait abusive, le fait que les

officers in carrying out the search required the eVingents des douanes avaient agi de bonne foi dans

dence to be admitted. I'execution de la fouille commandait que I'on
admette la preuve recueillie.

IV. Issues IV. Les questions en litige

As noted above, this appeal concerns the ques- comme il aeté soulig pecédemment, le e’
tion of whether customs officers have the authoritysent pourvoi porte sur la question de savoir si les
to detain a traveller suspected of having swallowe%gemS des douanes ont le pouvoir ééexir un
narcotics until the suspicion has either been CONgoyageur soumnre d'avoir avad’ des stugfiants
firmed or the traveller satisfies the officers that h usqua ce que leurs soapns aiene® confirngs
or she is not ca}rrying nqrcotics. In the context ofpy que le voyageur les ait convaincus qu'il ne
this appeal, this question raises the fo”OW'”gtransporte pas de seffEnts. Dans le cadre duepr’
ISSues: sent pourvoi, cette question sewd’ les trois sous-

guestions suivantes:
a. Were the actions of the customs officers author-  a. Les actes des agents des elairmmieits
ized by s. 98 of th€ustoms Act? autorigs par I'art. 98 de Ihoi sur les douanes?

b. Does s. 7 of th€harter require that the deten-  b. L'article 7 deGharte exige-t-il que la dten-
tion of a traveller who is believed to have swal- tion d'un voyageurcaoup d’'avoir avat’ des
lowed narcotics be conducted under medical eftapfs ait lieu sous surveillanceedicale?
supervision?

c. If the accused'Charter rights were violated, c. S'il y a eu atteinte aux droits garanfsctus
should the evidence of the heroin pellets have pehite, les€léments de preuve que cons-
been excluded at trial pursuant to s. 24(27? tituent les boulettesddd auraient-ils a”

étre écarés au proes en vertu du par. 24(2)?

V. Analysis V. L’analyse
A. Werethe actions of the customs officersauthor- ~ A. Les actes des agents des douanes é&taient-ils
ized by s. 98 of the Customs Act? autorises par I'art. 98 de la Loi sur les
douanes?
1. Does the phrase “secreted on or about his 1. L'expression «dissimuler sur ellesou pr

person” in s. 98 of th€ustoms Act authorize d'ellexa’l'art. 98 de laLoi sur les douanes
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customs officers to search for narcotics autorise-t-elle les agents des datianiés °
which they suspect a traveller has ingested? ler un voyageur quilscsmgmt d’avoir
ingéré des stugfiants?

In order to assess whether the search conducted poyr ascider si la fouillea’ laquelle les agents 25

by the customs officials on the respondent wagjes douanes ont soumis I'intnstait autorise par
authorized by s. 98 of teusioms Act, it is neces-  art, 98 de laLoi sur les douanes, il faut d’abord
sary first to determine whether the phrase “on Oggterminer si I'expression «sur elle oleprelle»
about his person” in s. 98(1) refers not only to configurant au par. 98(1) vise non seulement la contre-
traband which is concealed by a traveller in lug-pande cacké par un voyageur dans ses bagages,
gage, under clothes or in some other manner extegys sesatements oa tout autre endroi lexté-

nal to the traveller's body, but includes as wellyieyr de son corps, mais aussi la contrebande qu'il
contraband which the traveller has ingested. Thg inggrée. L'intimé pitend que, en langage cou-
respondent argues that as a matter of common pafnt; les dfinitions usuelles des mots «sur» et
lance, standard dictionary definitions of the words.prs» dans les dictionnaires ne permettent pas de
on” and “about” do not support an interpretation gonnera I'expression «sur elle ougs d'elle» une

of the phrase “on or about his person” which isjnterpgtation suffisamment large pour inclure les
sufficiently broad to include items which a travel- gffetsg gu’un voyageur a iegss et qui se retrouvent
ler has ingested and which are subsequentlgngyite logsa l'interieur de son syshie digestif.
located internally within the traveller's digestive gn outre, I'art. 98 oblige I'agent des douarses °
system. Further, s. 98 requires a customs official t@ffectuer la fouille «dans uneti justifiable».
conduct the search “within a reasonable time”. Thg 'intime pEtend que la mention d'uneli a

respondent argues that the inclusion of a timegt 98 anene m®cessairement ‘conclure que
restriction within s. 98 necessarily leads to the CONtrexpression «sur ou ps d'elle» ne vise pas les
clusion that the phrase “on or about his person” it gfiants ingtés. Une «veille au haricot» pas-
not meant to apply to ingested narcotics. A passivgjye, comme celle qui el& récessaire afin de con-
“bedpan vigil" such as was necessary to confirmirmer |a pesence de boulettes ditvine dans le
the presence of heroin pellets within the respondype digestif de I'intine’ lorsqu'il a terg” de fran-
ent's digestive tract at the time he attempted tQnjr | frontére canadienne, suppose un long pro-

cross the Canadian border involves a lengthy:essus deaténtion et ne peut donc petse excu-
detention process and therefore cannot be coRge «dans unefai justifiable».

ducted “within a reasonable time”.

Admittedly, statutory interpretation in the con- |l est vrai que linterpetation des lois, dans le 26
text of constitutional review is not an exact sci- cadre d’'un ontlé conformé avec la Consti-
ence. While reference to common parlance and  tution, n’est pas une science exacte. Bien que les
standard dictionary definitions are often of assist-efénénces au langage courant et aefinitions
ance in interpreting legislative provisions, regard  usuelles des dictionnaires soient souvent utiles aux
must be had not only to the ordinary and natural  fins d’inééagion des lois, il faut tenir compte
meaning of the words, but also to the context in  non seulement du sens ordinaire et naturel des
which they are used and the purpose of the provi-  mots, egailernent du contexte dans lequel ils
sion as a wholeR. v. Lewis, [1996] 1 S.C.R. 921.  sont utiéis’et de I'objet de la disposition dans son
The most significant element of this analysis is the  enserRbte:Lewis, [1996] 1 R.C.S. 921. klé-
determination of legislative intent. In light of these ~ ment le plus important de cette analyseetstla d”
guidelines, the respondent’s interpretation of the  mination de l'intentioegisldteurA la lumiere
phrase “on or about his person” is, with respect, de ces lignes directrices, l&taggor'que I'in-
misguided. As Weiler J.A. noted in her dissenting etirdonne de I'expression «sur elle ouegpr
judgment in the Court of Appeal, when read in  d'elle» est, agaeds, errc@é. Comme I'a sou-
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context, the words “on or about his person” are digmjuge Weiler dans son jugement dissident en
contained within the larger phrase “secreted on or  Cour d’appel, lorsqu’on examine I'expression «sur
about his person”. In my view, an examination of  elle aspi’elle» dans son contexte, on constate
this context demonstrates that Parliament intended  qu’elle fait partie de I'expression plus large «dissi-
to confer authority on customs officers, so far as  muler sur elleasuddelle». A mon avis, I'exa-
the Charter permits, to search for prohibited mate- men de ce contexteontie que leelislateur
rial not only on or about the surface of the travel-  avait lintention de ecenfaux agents des
ler's body, but also secreted or concealed within  douanes le pouvoir d’effectuer, dans la mesure per-
the traveller's body. Fundamentally, the legislative = mise p&hkte, des fouilles en vue de regr
intent of s. 98 was to grant officers the necessary  les marchandisesepsolsbSceptibles d’avoir
authority to control the smuggling of contrabandeté dissimuées ou cad€s non seulemeatla sur-
into Canada. As this Court reiteratedliawis, a  face du corps du voyageur oepde celle-ci, mais
legislative phrase should be given a meaning con-  au$sitérieur du corps de ce dernier. Fonda-
sonant with the purpose of the statutory provision  mentalement, I'intentioagiklateura’ I'art. 98
unless the contrary is indicated, provided, ofetait de donner aux agents des douanes les pou-
course, that such an interpretation is consistent  vacessaires pour lutter contre I'introduction
with constitutional limitations and conventional de contrebande au Canada. Comreaffiané
rules of interpretation. notre Cour dans l&rcewis, il faut, en I'absence
d’indications contraires, donner une expression
figurant dans une dispositiordislative un sens
qgui s’accorde avec l'objet de cette disposition,
pourvu, évidemment, que cette integtation soit
compatible avec les limites impes par la Consti-
tution et les egles d'interpetation usuelles.

The respondent’s suggested interpretation of L'interprétation de I'art. 98 que propose l'intim”
s. 98 is unnecessarily restrictive, in terms of both  est inutilement restrictive, tant en ce qui concerne
the literal text and Parliamentary intent. The provi- le texte k@ que lintention duelislateur.
sion does not refer to a traveller who has “placed”  Cette disposition ne parle pas du voyageur qui a
items on or about his or her person, in which case  «mis» des effets sur lasalepui, auquel cas il
a more compelling argument could be made that serait possible de soutenigrdelées, convain-
the legislative intent was to restrict the authority of  cante, quedisléteur entendait ne donner aux
customs officers to searches of a person’s exterior  agents des douanes que le pouvoir de fouiller I'ex-
physical body and associated personal effectserieuf du corps d’'une personne et ses effets per-
Instead, the English version of the provision refers ~ sonnels. Le texte de la version anglaise de la dispo-
to material which the traveller has “secreted” on or  sition parleopldes effets que le voyageur a
about his or her person. The verb “secrete” referssecreted» («dissimué>) sur lui ou s de lui. Le
to the act of placing material into a concealed loca-  vesbarete» s’entend du fait de mettre un effet
tion: Concise Oxford Dictionary (9th ed. 1995).  (un objet, une personne, voire sang) dans un
The French text confirms this interpretation, as the  endroiton” ne le voit pasConcise Oxford
verb “dissimuler” refers to the act of hiding Dictionary (9 éd. 1995). Le texte fraajs con-
(cacher) or concealing(celer): Le Nouveau Petit  firme cette interpetation, puisque le verbe «dissi-
Robert (1996). The concept of concealment, rather  muler» s’entend du fait de cacher ou deeceler:
than the distinction between the interior or exterioNouveau Petit Robert (1996). C'est sur le concept
of the traveller's physical body, is the fulcrum of  de dissimulationoplgtie sur la distinction entre
the search power in s. 98 of the Act. lénigur et I'ex€rieur du corps du voyageur que

repose le pouvoir de fouiller gviia 'art. 98 de la
Loi.
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Parliament’s intent in extending the authority of Le fait que le égislateur entendait autoriser les?8
customs officers to search for any concealed mate-  agents des dauaffestuer des fouilles pour
rial, whether located internal or external to the  trouver tout effet dissianlihtérieur oua’ I'ex-
traveller’'s physical body, is further supported by eriglr du corps du voyageur ressegalement du
the illogical outcome that would ensue if the Court esultat illogiqgue qui s’ensuivrait si notre Cour
were to adopt a more restrictive interpretation. A devait adopter une @ttgipn” plus restrictive.
traveller intent on smuggling narcotics across the  Un voyageur voulant introduire clandestinement
Canadian border would be able to defeat the pur-  desf&nofs au Canada pourrait contourner I'ob-
pose of the provision simply by concealing contra-  jet de la disposition tout simplement en les dissi-
band inside his or her mouth rather than under his  mulant dans sa boudtegpéutSous seseté-
or her clothing or elsewhere on his or her body. ments ou ailleurs sur son corps. Si opténterpr
Interpreting s. 98 in light of the provision’s pur-  I'art. 88a lumgre de son objet, qui est d’enrayer
pose, which is to restrict the entry of contraband  I'introduction de marchandises de contrebande au
material into Canada, the phrase “secreted on or  Canada, I'expression «dissimuler sur @k ou pr’
about his person” cannot have been intended to  d’elle» ne peutedv@non&e en vue de per-

permit such an absurd result. mettre aautfat aussi absurde.
2. Does s. 98 of th€ustoms Act authorize a 2. L’article 98 de llaoi sur les douanes auto-
search in the manner conducted by the cus- rise-t-il le genre de fouille que font les agents
toms officers whereby a traveller is detained des douanes lorsgatiBnaént un voya-
in a “drug loo facility” until a suspicion of geur dans une «salleevdtuation des
ingesting narcotics is confirmed or dispelled? drogues» jasteique I'ingestion de step”
fiants souponrée soit confirmé ou infir-
mée?

The actions of the customs officers in detaining Le fait que les agents des douanes aieterdi e
the respondent in a “drug loo facility” and collect-  l'inendans une «sallealacuation des drogues»
ing the pellets which passed through his system et qu'ils aient recueilli les boulettes ayard travers”
amounted to a search and seizure for the purposes  semsydigestifequivalaita une fouille, per-
of s. 8 of theCharter. Pursuant to the Court’'s deci-  quisition et saisie pour I'application de I'art. 8 de
sion in Hunter v. Southam Inc., [1984] 2 S.C.R.  |&Charte. Selon l'argt de notre CouHunter c.
145, prior authorization is a necessary preconditiorsoutham Inc., [1984] 2 R.C.S. 145, I'obtention
for a constitutionally valid search and seizure. A d’une autorisatieslaile est un préquis eces-
warrantless search or seizure is therefpmena  sairea la validig constitutionnelle d'une fouille,
facie unreasonable under s. 8, and the Crown bears  d’une perquisition ou d'une saisie. Les fouilles,
the onus of rebutting the presumption of unreason-  perquisitions et saisiescefezdans mandat sont
ableness by demonstrating that its actions were  d@remere vue abusives au sens de l'art. 8, et

authorized by law, that the law itself was reasona- il incombe au ermigtiblic de efuter la pe-
ble and that the search was carried out in a reason-  somption deerear@utsif en ehontrant que
able mannerCallins, supra. ses actegtaient permis par la loi, que la loi elle-

méme n’avait rien d'abusif et que la fouille ou la
perquisition n'a paett effectee de mamre abu-
sive: Callins, précité.

The Crown submits that the actions of the cus- Le minis€re public soutient que les actes des0
toms officers were reasonable in that they were  agents des douateiem’ pas abusifs, car ils
authorized by s. 98 of theustoms Act. Section 98 efaient autoriss par I'art. 98 de ld.oi sur les
permits customs officers to search a traveller prodouanes. Cet article permet aux agents des
vided there exists a reasonable suspicion that con-  douanes de fouiller un voyageur s'il existe des
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traband has been “secreted on or about his person” ceospaisonnables que cette personne a «dissi-
and that the search occurs “within a reasonable ehsif elle ou s d’elle» de la contrebande, et
time” of the traveller’'s arrival in Canada. The con-  que la fouille a lieu «danslanjuktifiable» sui-
stitutionality of s. 98 itself is not in issue in this  vant 'aegvle ce voyageur au Canada. La cons-
appeal. The relevant question for determination titutiormalie” I'art. 98 lui-reine n’est pas en
instead is whether the actions of the customs litige dane&prpourvoi. La question qui doit
officers in detaining the respondent in a “drug looetre“trancké est pluif celle de savoir si les actes
facility” are within the scope of permissible activi-  accomplis par les agents des douanes dans le cadre
ties authorized by s. 98. The respondent contends  detéatibn de I'intine” dans une «salle el’/a-
that s. 98 is meant to apply only to brief, non-intru-  cuation des drogti&ient autoris$ par I'art. 98.
sive searches such as a pat-down or at most a strip  Lénpmtend que l'art. 98 ne vise que les
search, and cannot be read as authorization for the  fouikeedEt disates telles que les fouilles
ostensibly lengthy detention and intrusive proce-  par palpation, ou, au plus, les fouiliest qu'il
dures carried out by the customs officers in this sit-  n’a pas pour effet d’autoristemdiali manifes-
uation. tement longue et les peattires envahissantes
mises en ceuvre par les agents des douanes en l'es-
péce.

Section 98 of th&€ustoms Act provides customs L'article 98 de laLoi sur les douanes confere
officers with the necessary authority to search  aux douaniers les pouscissaires pour fouil-
travellers suspected of transporting narcotics ler les voyageursaswap d’entrer au pays avec
across the border, but does not define the manner  dediahip, mais il ne cise pas la fapn dont
in which a search may be carried out. Nonetheless, la fouille geueffectee. Nfanmoins, comme
as the following passage from the reasons of [lindique I'extrait suivant des motifs du juge
Lamer J. (as he was then) $might Communica-  Lamer (maintenant Juge en chef) dafaight
tions Inc. v. Davidson, [1989] 1 S.C.R. 1038, at Communications Inc. c. Davidson, [1989] 1 R.C.S.
p. 1078, indicates, statutory provisions are to be  1838,p. 1078, l'intermtation doneé aux dis-
interpreted in a manner which is consistent with  positions des lois eti@t compatible avec la
the Charter: Charte:

Although this Court must not add anything to legislation Or, quoique cette Cour ne doive pas ajouter ou retran-
or delete anything from it in order to make it consistent chezlémenta une dispositionelislative de fegna

with the Charter, there is no doubt in my mind that it la rendre confoarlaCharte, elle ne doit pas par ail-
should also not interpret legislation that is open to more leurs iaterpuhe dispositiorefislative, susceptible

than one interpretation so as to make it inconsistent with de plus d'uneétadimpr, de fagna la rendre incom-

the Charter and hence of no force or effect. patible aveCharte et, de ce fait, inogrante.

Accordingly, the alternatives available for cus- En congquence, la Constitution limite le choix
toms officials in attempting to ascertain whether a  des mesures dont disposent les agents des douanes
traveller has indeed ingested narcotics are subject  mdemdiner si un voyageur a bel et bienarg”
to constitutional limitations. Section 98 should not  des eftapfs. Dans la mesure du possible,
be interpreted, so far as is possible, in a manner I'art. 98 ne datneaimterpete de fapna per-
which would permit customs officers to violate a  mettre aux agents des douanes de porter atteinte
traveller’s rights under s. 8 of théharter. The  aux droits garantis aux voyageurs par l'art. 8 de la
task of the Court in the present appeal is to deteicharte. Dans le cadre du @sént pourvoi, notre
mine whether the manner of search carried out Cour daitddf si la fapn dont l'inting a €t
against the respondent comes within these limita-  foudEpecte ces limites constitutionnelles.
tions.
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In Simmons, supra, the Court considered the  DansSmmons, précité, notre Cour @tudié les 33
constitutional requirements of searches conducted exigences de la Constitution relativement aux
at the Canadian border by customs officers. The fouilles effestula frontére par les agents des
accused had submitted that her rights under s. 8 of  douanes. Ea@uat soutenu qu’on avait pert”
the Charter were violated when she was subjected  atteinte aux droits que lui garantit I'art. 8 de la
to a strip search based on the customs officer’'s re&harte en la soumettard une fouillea nu sur la
sonable suspicion that she was attempting to smug-  foi decaosipraisonnables de l'agent des
gle narcotics into Canada. The relevant statutory  douanes qu’elle tentait d'introduire clandestine-
provisions were ss. 143 and 144 of the for@es  ment des stugfiants au Canada. Les dispositions
toms Act, R.S.C. 1970, c. C-40, which permitted egiSlatives pertinentestdient les art. 143 et 144
customs officers to conduct personal searches de l'ancieoineur les douanes, S.R.C. 1970,
absent prior judicial authorization and to initiate  ch. C-40, qui permettaient aux douaniers d’'effec-
such searches on the basis of a standard falling  tuer des fouilles sur la personne sans autorisation
short of reasonable and probable grounds. At issue  judiciadaapté en se fondant sur une norme
in particular was whether these provisions were  moins exigeante que celle des motifs raisonnables
constitutionally valid given that they did not meet et probables. Il fallait notamnemided”si ces
the three criteria of a reasonable search and seizure  dispositiderst constitutionnelles, compte tenu
articulated inHunter, supra: (a) where possible, du fait qu’elles ne respectaient pas les treigsrit’
the search must be approved by prior authoriza-  applicables gmumitier si une fouille, une per-
tion; (b) the person authorizing the search need not  quisition ou une saisie n’est pas abusivet&qui ont
be a judge, but must be in a position to act in a  foesudans I'aef Hunter, précité: a) dans la
judicial manner, i.e. the person must be able to  mesure du possible, il doit y avoir autorisation
assess in a neutral and impartial fashion whether ealgble de la fouille ou de la perquisition; b) il
on the evidence available a search is appropriate;  n’esepasgaire que la personne qui autorise la
and (c) there must be reasonable and probable fouille ou la perquisition soit un juge, mais elle
grounds, established upon oath, to believe that an elot én mesure d’agir decfa judiciaire,
offence has been committed and that evidence of a-ct,-8tre capable d’appcier, d'une mamire
the offence is to be found at the location to be  neutre et impartiale, si la preuve offerte justifie la
searched. fouille ou perquisition; c) il doit exister des motifs

raisonnables et probablestablis sous serment, de
croire qu’une infraction &t commise et que des
eléments de preuve de cette infraction se trouaent °
I'endroit de la perquisition.

The Court concluded iBimmons that, although DansSmmons, notre Cour a conclu que,eme o

the constitutional safeguards articulated by the  siles garanties constitutionnellesesganla
Hunter standard should not be rejected lightly, the = noenen&e dandHunter ne devaient pastrfe
framework established iHunter for analysing the ecCarEesa la Bgere, le cadreetabli dans cet at”
reasonableness of a search for the purposes of s. 8  relativanfian@lyse du caraeté raisonnable

was inapplicable to border searches. Dickson C.J.  de la fouille pour I'application de I'art. 8 ne s’ap-
accepted the proposition established in United  pliquait pas aux fouilles effeetda frontere.
States jurisprudence that border searches should be  Le juge en chef Dickson ealagoegosition
distinguished from searches occurring in other cirenorie€e dans la jurisprudence aritaine, selon

cumstances in which the security of Canada’s inte-  laquelle les famille§ontere devaienetre dif-
rior is not engaged. He expressed his agreemengrené€es des fouilles effeates dans des circons-
with this distinction as follows, at pp. 527-28: tancesla ‘€curi€ in€rieure du pays n'est pas

menae€e. Voici en quels termes, il a expanson
accord avec cette distinction, aux pp. 527 et 528:
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The dominant theme uniting these cases is that border ebgetidominant que I'on retrouve dans cestarest
searches lacking prior authorization and based on a que les fouillesedteCta frontére sans autorisation
standard lower than probable cause are justified by the ealghie et foneés sur un cére moins strict que celui
national interests of sovereign states in preventing the  des motifs probables soeesguptii’l'ingiét qu’ont
entry of undesirable persons and prohibited goods, and Et#s souveraina emgcher I'enteée dans leur terri-
in protecting tariff revenue. These important state inter- toire de personmsgraitEs et de marchandises pro-
ests, combined with the individual's lowered expecta- eéi)'et’protger leurs revenus tarifaires. Ce®iéts
tion of privacy at an international border render border nationaux importantss alli"fait qu'aux frongres
searches reasonable under the Fourth Amendment. In internationales les gens ont des attentes moindres en
my view, the state interests enunciated throughout the ereal€ vie prige, conérent aux fouilles effeca€sa
American jurisprudence that are deemed to make border lagironin caraere raisonnable au sens du Qua-
searches reasonable, are no different in principle from em&iamendemenf mon avis, les irdféts desEtats,
the state interests which are at stake in a Canadian cushon@&s dans la jurisprudence aritaine, qui sont cen-
toms search for illegal narcotics. National self-protec- es sonérer aux fouilles effeceésa la frontére un
tion becomes a compelling component in the calculus. emeachisonnable, ne diffent pas en principe des
intéréts nationaux qui sont en jeu dans le cadre des
fouilles effect@es aux douanes canadiennes pour trou-
ver des stugfiants ilégaux. La Btessi” d'assurer sa
propre protection devient ualément @terminant du
calcul effecte’

Dickson C.J. also referred to the caveat Le juge en chef Dicksonegalement faiefat de
expressed in the reasonsHaonter that the reason-  la mise en garde faite dansetattinter, selon
ableness of a search must be assessed in context.  laquelle lerear@sbnnable d’une fouille doit
The relevant qualification of the reasonablenesgtre évallé dans son contexte. Las€rve perti-
standard as stated Hunter is that the standard of nenté@on&e dandHunter a I'egard de la norme
reasonableness is subject to change “[w]here the  du esraeiSonnable est que cette norme pour-
state’s interest is not simply law enforcement as, atad diferente «[s]i le droit de Etat ne consis-
for instance, where state security is involved, or  tait pas simplemnappliquer la loi, comme, par
where the individual's interest is not simply [an]  exemple, lorsquedari# de |Etat est en cause,
expectation of privacy as, for instance, when the  ou si le droit du particulier ne correspondait pas
search threaten . .bodily integrity” (p. 168). simplemerd ses attentes en nat de vie prige,
Adopting a contextual approach to the assessment  comme, par exemple, lorsque la fouille ou la per-
of reasonableness for the purposes of s. 8, the  quisition menace egrittinphysique» g la
Court concluded inSmmons that the degree of p. 168). Adoptant unetmode contextuelle d'ap-
personal privacy reasonably expected at border eciation du caraete raisonnable pour I'applica-
crossings is lower than would otherwise be availa-  tion de I'art. 8, notre Cour a conclSndaass,
ble in a wholly domestic setting. gue les attentes enemeatie respect de la vie pri-

vée auxquelles une personne peut raisonnablement
s’attendre lorsqu’elle s’apetéa traverser la fron-
tiere sont gféralement moindres que celles qui
s’appliqueraient dans un contexte ergiment
national.

In Smmons, Dickson C.J. summarized the bal- DansSmmons, le juge en chef Dickson adrit
ance between a state’s interest in preventing the  aitagip. 528, Equilibre entre le droit deHtat
flow of contraband across its borders and the indi-  daghpf la contrebande de traverser ses fron-
vidual’s privacy interests as protected by s. 8 of the ereti'et le droit d’'une personne au respect de sa
Charter as follows, at p. 528: vie pm& garanti par I'art. 8 de l@harte:
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| accept the proposition advanced by the Crown that
the degree of personal privacy reasonably expected at
customs is lower than in most other situations. People
do not expect to be able to cross international borders
free from scrutiny. It is commonly accepted that sover-
eign states have the right to control both who and what
enters their boundaries. For the general welfare of the
nation the state is expected to perform this role. Without
the ability to establish that all persons who seek to cross
its borders and their goods are legally entitled to enter
the country, the state would be precluded from perform-
ing this crucially important function. Consequently,

Jaccepte la proposition de la poursuite que les
attentes raisonnablesrerdmai€ prigé sont moin-
dres aux douanes que dans la plupart des autres situa-
tions. En effet, les gens ne s’atterdeat@aer les
fevas ‘internationales sans faire 'objet d’urific
cation. Il est c@mmaohteconnu que ldstats sou-
verains ont le droit ddecantx Tois les personnes et
les effets qui entrent dans leur territoire. Oraattend °
Gt foue ce ale pour le bierefre gréral de la
nation. Oetaifl ihcapable @ftablir que tous ceux
qui chereh&malvérser ses froetiés ainsi que leurs

_ effets peuvegal€ément erétrer dans son territoire,

travellers seeking to cross national boundaries fully Etaf ne pourrait pas remplir cette fonctiemihem-

expect to be subject to a screening process. This process
will typically require the production of proper identifi-
cation and travel documentation and involve a search
process beginning with completion of a declaration of
all goods being brought into the country. Physical
searches of luggage and of the person are accepted
aspects of the search process where there are grounds
for suspecting that a person has made a false declaration
and is transporting prohibited goods.

ment importanequ€omsént, les voyageurs qui

cherchantraverser des fromties internationales s’at-

tendent parfaiteméaite " I'objet d’'un processus
d’examen. Ce processus sisarpat’la production

desqs d’ident#’et des documents de voyage requis,

et il implique une fouille qui commenceqgtamata d”
tion de tous les effais dppsrié pays concetn’
L'examen des bagages et des personnes est un aspect

aceeplll processus de fouille lorsqu’il existe des

motifs de soupgnner qu’une personne a fait une fausse
déclaration et transporte avec elle des effets peshib”

In my opinion, the decision of the Court in

Je suis d’avis que I'aet'Smmons de notre Cour
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Smmons governs the issue raised in the presentegitia question soule¢ dans le sent pourvoi.
appeal. Whereas s. 143 of the previous Act enM si I'art. 143 de la loi astieure posait la

referred to whether a customs officer has “reasona-
ble cause to suppose” that a traveller has prohib-
ited material “secreted about his person”, and s. 98
of the current Act refers instead to whether a cus-
toms officer “suspects on reasonable grounds” that
the person has prohibited material “secreted on or
about his person”, these provisions are sufficiently
similar to apply the analytical framework from
Smmons to determine the outcome of this appeal. |

question de savoir si l'agent des douanes avait
«raisonnablement lieu de supposer» qu'un voya-
geur avait des articleepretachs sur [lui]»

et que l'art. 98 de la loi actuelle demantda plut”
I'agent esonp, pour des motifs raisonnables,»

cette personne de «dissimuler sur ells ou pr’
d’elle» des marchandisesepsphiles disposi-

tions se ressemblent suffisamment pour justifier

I'application du cadre analgtigbke dans I'aet

say this notwithstanding the assertion made byammons pour d&cider de l'issue du psent pour-

Dickson C.J. inSmmons that s. 98 of the current
Act changed the standard from one of suspicion in
the former to reasonable grounds in the present
Act, an assertion with which | do not agree.

voi. Je dis cela naligrfait que le juge en chef

Dickson ait affiderisSimmons, que I'art. 98 de
la loi actuelle avaiteradiforme applicable —
d'une norme denslir I'existence de soegms,

dans l'ancienne loi,a une norme foreE sur
'existence de motifs raisonnables, dans la loi
actuelle —, affirmation avec laquelle je suis en
désaccord.

In assessing the constitutionality of a strip En évaluant la constitutionnaditd’'une fouillea

search conducted on a person travelling through
Canada Customs, Dickson C.J.9mmons corre-

38
nu effecuf une personne passant aux douanes

canadiennes, le juge en chef Dickson a, dans
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lated three categories of border searches, based 8mmons, mis en comlation trois types de fouilles
the degree of intrusion into personal privacy anda la frontere, en les distinguant selon leur aegr’
bodily integrity, with an increasing threshold of  d’emtgiment sur la vie pré€ et I'inEgrite phy-
constitutional justification. In other words, the  sique, les exigences de justification constitution-
more intrusive the search, the greater the degree of  nelle croissant aveetBemepi. En d'autres
constitutional protection required in terms of the  termes, plus envahissante est la fouiledeydus -
standard of suspicion or belief which must be met  est leedégrprotection constitutionnelle requis
prior to subjecting a traveller to a search by cus-  pour ce qui est de la norme relative @oxsoup,
toms officers. Dickson C.J. articulated the neces- aola conviction qui doitefre respee avant
sary correlation as follows, at pp. 516-17: gu’'un voyageur puwtseféuilé par les agents
des douanes. Le juge en chef Dickson a foemul”
ainsi la corelation récessaire, aux pp. 516 et 517:

Itis, | think, of importance that the cases and the liter- llashoh avis, significatif que la jurisprudence et
ature seem to recognize three distinct types of border la doctrine semblent distinguer trois types da fouilles °
search. First is the routine of questioning which every la EomtiPremetement, il y a I'interrogatoire de rou-
traveller undergoes at a port of entry, accompanied in tine auquel est soumis chaque \@yageaort d’'en-
some cases by a search of baggage and perhaps a pat ee, ledtiel est suivi dans certains cas d'une fouille des
frisk of outer clothing. No stigma is attached to being bagages etepeut®me d’'une fouille par palpation

one of the thousands of travellers who are daily rou- demmeénts extieurs. Il n'y a rien d’infamara étre
tinely checked in that manner upon entry to Canada and 'un des milliers de voyageurs qui font, chaque jour,
no constitutional issues are raised. It would be absurd to I'objet de ce type adecdatrbutinea leur entee au

suggest that a person in such circumstances is detained Canada et aucune question constitutionnelle n’est soule-
in a constitutional sense and therefore entitled to beee avcetegard. Il serait absurde de laisser entendre
advised of his or her right to counsel. The second type gu’'une personne qui se trouve dans une telle situation
of border search is the strip or skin search of the nature etstuE au sens constitutionnel du terme et a le droit,

of that to which the present appellant was subjected, eregoesce, dfre inforn€e de son droia T'assis-

conducted in a private room, after a secondary examina- tance d’'un avocat. Le second type de fouileaffectu”

tion and with the permission of a customs officer in la femetiest la fouillea 'nu comme cella Taquelle a

authority. The third and most highly intrusive type of ett 'soumise I'appelante en I'exig. Cette fouille est

search is that sometimes referred to as the body cavity eféeeatians une ece fernge, apesS un examen

search, in which customs officers have recourse to med- secondaire et avec la permission d’'un agent des douanes
ical doctors, to X-rays, to emetics, and to other highly occupant un poste d&autoeittroiseme type de
invasive means. fouille, celui qui comporte I'emtgiment le plus

pousg, est parfois appelexamen des cag# corpo-
relles; pour ce genre de fouille, les agents des douanes
ont recoursa des redecinsa des rayons Xa deseime-
tiques, ainsi qw® d'autres moyens comportant un
empitement des plus poess”

| wish to make it clear that each of the different types Je aaftablir clairement que chacun de cesddiff’
of search raises different issues. We are here concerned rents types de fogille deslquestions distinctes.
with searches of the second type and what | have to say Nous avons ici affaire aux fouilles du second type et
relates only to that type of search. Searches of the third mon propos ne concerne que les fouilles @égaette cat”
or bodily cavity type may raise entirely different consti- rie. Les fouilles de lagmésicatgorie ou examen des
tutional issues for it is obvious that the greater the intru-  esvagdrporelles peuvent soulever des questions cons-
sion, the greater must be the justification and the greater titutionnelleseemnt dif€rentes puisqu’il esevi-
the degree of constitutional protection. | turn now to a dent que plus éesneht sur la vie prég est impor-
consideration of the appellant’s specifibarter claims. tant, plus sa justification et le degde protection
constitutionnelle accoe¥ doivent efre importants.
J'aborde maintenant les demandes &msdSur |&Charte
que l'appelante a psentes en I'espce.
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Dickson C.J. concluded that the standard of Le juge en chef Dickson a conclu que la norma?
“reasonable cause to suppose” in s. 143 of the dersdir 'expression «a raisonnablement lieu de
prior Act authorized border searches in both the  supposer» figuiant. 143 de la loi aetieure
first and second categories. No determination was  autorisait les foaillasfrontére relevant des
made as to the degree of constitutional scrutiny  deux premicagories. Aucune efision n'a
required for the third category of intrusive bordereté fendue quard 'etendue de la protection cons-
searches, nor is it necessary at this time to decide titutionnelleesxiffgard de la troisine cat-
whether s. 98 of the current Act authorizes cus-  gorie de fouilles envahissanteges@tufon-
toms officers to adopt invasive techniques such asere,tét il n'est pasatessairea te moment-ci, de
X-rays, emetics or the intervention of medical doc- ecidér si I'art. 98 de la loi actuelle autorise les
tors. | conclude that the actions of the customs agents des doaaresourira des rethodes
officers in detaining the respondent in a “drug loo  envahissantes telles que les rayonseXg-les ~
facility” and conducting what could be character-  tiques ou lintervention edeaiis. Je conclus
ized as a “bedpan vigil” amounted to a search  que le fait que les agents des douanetenient d”
within the second category. I'intiendans une «salleel’acuation des drogues»

et effect’ ce que I'on pourrait appeler une «veille
au haricot»equivalaita une fouille relevant de la
deuxime cagorie.

The respondent has urged the Court to find that L'intime a exhoe’a notre Courm 'conclure que 49

compelling a traveller who is suspected of swal- le fait de forcer un voyageurosogipd'avoir
lowing narcotics to provide a urine sample or a avdés stugfiants a fournir un echantillon
bowel movement under supervision is not simply a  d'urineaaiéféquer sous surveillance n’est pas
passive vigil but constitutes state interference with  simplement une veille passive, mais constitue plu-
a person’s bodily integrity by seizing or otherwise ot tine atteinte de Ftat a I'integritt physique
making use of bodily samples. The respondent d'une personne par la saisie ou l'utilisation d'une
relied for support on the decision of the Court in  quelconqumnfadéchantillons de substances
Sillman, supra, in which Cory J. held for the corporelles. L'inémad invoqe” I'arrfét de notre
majority that both probable cause and a warrant are ~ &@dlliman, précité, dans lequel le juge Cory,
the minimum constitutional standards for the  s’exprimant au nom de la majarigtata que
seizure of bodily samples or the use of the body I'existence d'un motif probable et d’'un mandat
under s. 8 of th€harter. As s. 98 of theCustoms  constituaient les normes constitutionnelles mini-
Act does not require either probable cause or a  male®specter pour justifier, au regard de
warrant prior to conducting a border search, the I'art. 8 d€harte, la saisie dchantillons de
respondent therefore contends that this provision  substances corporelles et ['utilisation du corps
cannot be used to authorize the seizure of body  d’une perdetame.done que I'art. 98 de lhoi
samples which occurred in the circumstances ofur les douanes n’exige ni I'existence d’'un motif
this appeal. The respondent submits that the collec-  probable ni celle d’'un maadiblpmena une
tion of bodily waste is sufficient to place a “bedpan  foull frontere, I'intimé avance qu’on ne peut
vigil” within the category of “most highly intru-  se fonder sur cette disposition pour justifier la sai-
sive” border searches on the basis that the search esikaifillons de substances corporelles qui est
interferes with the right to bodily integrity. survenue en l&sp L'intimé soutient que la
recumration des exerhents suffit pour justifier
l'inclusion des «veilles au haricot» dans laegat’
rie des fouillesa’la frontEre comportant «l'empi’
tement le plus pouss; parce qu’une telle fouille
porte atteinte au dro# l'integritt physique.
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The respondent’s reliance on the Court’'s deci- L'intime a toutefois tort d'invoquer I'ast”
sion in Stillman, however, is misplaced. Detaining Sillman de notre Cour. Laeténtion de I'inting’a
the respondent at the border in order to monitor his  la &antfin de efifier ses selles pour yedéler
bowel movements and ascertain the presence of ekepce de stefiants de contrebande n’est pas
concealed narcotics is not analogous to the factual  une situation factuelle amatmleequi existait
circumstances iigtillman, wherein the respondent  dasllman, ol l'intime avait €& aret® pour
was arrested for murder and refused consent to  meurtre et avaé@ defusinsentia fournir des
provide bodily samples for the purposes of DNAechantillons de substances corporelles aux fins
testing. The police, upon threat of force, nonethe-  d’analgsétigue. Sous la menace de recoars °
less obtained bodily samples from the respondent la force, les policiers avedemhaiis obtenu
while he was in custody, including strands of hair,  @esanhtillons de substances corporelles de I'in-
dental imprints, saliva samples and buccal swabs. e fieridant gu'iefait sous garde, notamment des
At one point, the police also retrieved a tissue that ~ cheveux, des empreintes dentaieshadéb ~
the respondent had used to blow his nose and had  lons de salive etléesnpnts buccauwd un
discarded in a wastebasket. At issue was whether  certain moment, les policiers oetapssi uh
the taking of the samples by the police was author-  papier-mouchoir que d'iatigif utili€ pour se
ized by the common law search power incidental = moucher et qu'il avaitig@ts une corbeille. La
to an arrest. Cory J. concluded that the taking of  question enditdfecélle de savoir si la prise de
bodily samples is a highly intrusive action which  @xhdntillons de substances corporelles par la
goes far beyond the typical frisk search that usu-  pofitat ‘autorise par le pouvoir de fouille
ally accompanies an arrest. Accordingly, he held  accesaoiree’ arrestation reconnu par la com-
that the respondent’s rights under s. 8 had been mon law. Le juge Cory a conclu que la prise
violated. dEchantillons de substances corporelles constitue
un acte ts envahissant, qui va beaucoup plus loin
gue la fouille par palpation qui accompagne habi-
tuellement une arrestation. Par cemseént, il a
conclu qu'il y avait eu atteinte aux droits garaatis °
lintime par l'art. 8.

The most significant distinction between the cir- La distinction la plus importante entre les faits
cumstances of this appeal and the situation of the  @sept’pourvoi et la situation de l'intnrdans
respondent inSillman is that border crossings I'atr"Sillman est que les passages frontaliers
represent a unique factual circumstance for the  constituent une situation factuelle unique en ce qui
purposes of a s. 8 analysis. The particularity of this  concerne I'analyseefendT’art. 8. Le caramte
context was recently affirmed by this CourtRnv.  particulier de ce contexte &aémmenteté con-
Jacques, [1996] 3 S.C.R. 312, wherein Gonthier J.  firrpar notre Cour dans lI'atrR. c. Jacques,
stated for the majority as follows at para. 18: [1996] 3 R.C.S. 31%& @uge Gonthier, au nom

de la majori¢, s'est exprim ainsi, au par. 18:

The unique context that border crossings present was Danet IRrc. Smmons, [1988] 2 R.C.S. 495,
recognized by this Court iR v. Smmons, [1988] 2 notre Cour a reconnu le contexte particulier des pas-
S.C.R. 495. Dickson C.J., writing for the majority, said sages frontaliers. Le juge en chef Dickson y affirme, au

(at p. 528): nom de la majceita la p. 528:
National self-protection becomes a compelling com- keesSit’d’assurer sa propre protection devient un
ponent in the calculus. elément @terminant du calcul effecu”
| accept the proposition advanced by the Crown Jaccepte la proposition de la poursuite que les
that the degree of personal privacy reasonably attentes raisonnables eme mativie prigé sont
expected at customs is lower than in most other situa- moindres aux douanes que dans la plupart des autres

tions. People do not expect to be able to cross interna- situations. En effet, les gens ne s’attermlent pas °
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tional borders free from scrutiny. It is commonly traverser les fozdiinternationales sans faire I'ob-
accepted that sovereign states have the right to control jet denifecation. Il est commuernent reconnu
both who and what enters their boundaries. quéstats souverains ont le droit de cahdra la
fois les personnes et les effets qui entrent dans leur
territoire.

Accordingly, decisions of this Court relating to  Par consquent, les aetS de notre Cour portant 43
the reasonableness of a search for the purposes of  sur le@raggonnable d'une fouille ou d’'une
s. 8 in general are not necessarily relevant in  perquisition pour I'application de l'art.eBéen g°
assessing the constitutionality of a search con-  ral ne sonepassairement pertinents pour I'ap-
ducted by customs officers at Canada’s border.  eciption de la constitutionnaditd’une fouille

effectlée par des agents des douanes aux émarsti-
canadiennes.

A second important distinction between the cir- Une deuxéme distinction importante entre les?4
cumstances of this appeal and those present in faitsedermirpourvoi et ceux de I'etrSiliman
Sillman is that the customs officers, in detaining  est que, lorsque les agents des douae&=nant d”
the respondent in this case and subjecting himtoa l'smeémTesgce et I'ont passivement soungis °
passive “bedpan vigil”, were not attempting to col-  une «veille au haricot», ils ne tentaient pas de
lect bodily samples containing personal informa-  recueillir debantillons de substances corpo-
tion relating to the respondent. Cory JSillman  relles contenant des renseignements personnels
expressed particular concern that the actions of the  concernant dinbarisStiliman, le juge Cory
police in gathering DNA evidence violated the  s'est dit paricalient pgoccug par le fait que
respondent’s expectations of privacy in using his les actes accomplis par les policiers pour recueillir
body to obtain personal information. He relied in  la prewe@tique avait pod atteinte aux attentes
part on La Forest J.'s observationRnv. Dyment,  raisonnables de lintim’en matie de respect de
[1988] 2 S.C.R. 417, at pp. 431-32, that “the use of  sa vieqrivar le corps de ce dernier avait ~
a person’s body without his consent to obtain  @il®ur obtenir des renseignements personnels
information about him, invades an area of personah son sujet. |l s’est appeneén partie sur I'observa-
privacy essential to the maintenance of his human  tion faite par le juge La Fore®, ddbgment,
dignity”. Thus the right of privacy protected by [1988] 2 R.C.S. 417, aux pp. 431 et 432, que
s. 8 of theCharter ensures that individuals are able  «l'utilisation du corps d'une personne, sans son
to maintain bodily integrity and autonomy in the  consentement, en vue dobtenir des renseigne-
face of potential state interference. Cory J. summa-  me&ns®n sujet, constitue une atteirgeune
rized the connection between privacy and bodily esphde la vie prigé essentielle au maintien de
integrity as follows, at para. 87: sa dignitiumaine». Le droia ‘la vie prie

garanti par l'art. 8 de |I&€harte permet donc aux
individus de prager leur inggrite physique et leur
autonomie contre de possibles atteintes pzat.
Le juge Cory aeSung ainsi le lien entre la vie pri-
vée et l'inBgrité physique, au par. 87:

Canadians think of their bodies as the outward mani- Les Canadiensecensigur corps comnmetant la
festation of themselves. It is considered to be uniquely manifestati@mnieext de leurette. lls considrent
important and uniquely theirs. Any invasion of the body gu’il a une importance exceptionnelle et qu’il leur
is an invasion of the particular person. Indeed, it is the appartient exclusivement. Toute atteinte au corps d’'un
ultimate invasion of personal dignity and privacy. individu est une atteiste personne. En fait, il s'agit

de I'atteinte la plus grave la digni€ personnelle & la
vie privée.



45

46

680 R. V. MONNEY lacobucci J. [1999] 1 S.C.R.

Heroin pellets contained in expelled faecal mat- Les boulettes d'&r‘aine qui se trouvaient dans
ter cannot be considered as an “outward manifesta- lesnemicales ex@tes par l'inting’ ne peu-
tion” of the respondent’s identity. An individual’'s  veatré considiées comme une «manifestation
privacy interest in the protection of bodily fluids  esi€ure» de son idergit’Le droit d'une per-
does not extend to contraband which is intermin-  sonne au respect de saegerglativemend la
gled with bodily waste and which is expelled from  protection des liquides organiquestemrdspas
the body in the process of allowing nature to take  aux marchandises de contreletanEeas aux
its course. It is not necessary for determination of ererits et qui sont expeklss du corps lors-
the issue in this appeal to address the question of  qu’on laisse la nature faire son ceuvre. Il n'est pas
whether, if the customs officers had adopted aecesSaire, pour trancher leepent pourvoi, de
more invasive form of collection, such as surgery ecidér si le esultat aurait @cessairemengté le
or inducing a bowel movement, the result would enne”si les agents des douanes avaient choisi une
necessarily be the same. ethdéde plus envahissante pour recueillir la

preuve, comme la chirurgie ou la provocation
d’'une dfécation.

As to my determination that the passive “bedpan Relativement&a'ma conclusion que la «veille au
vigil” conducted by the customs officers is prop-  haricot» passive effectpar les agents des
erly classified as a search within the second cate-  douaees dgliste titre de la deuxine catgo-
gory, a review of the representative border rie de fouilles, il ressort de I'examen des fouilles
searches provided by Dickson C.J. in his analytical  typiguesfrontere qui onef énun€rées par le
framework reveals that the principal distinction  juge en chef Dickson dans son cadre analytique
between searches in the second and third catego-  que la principale distinction entre les fouilles de la
ries is that all of the examples listed in the third  deond cadgorie et celles de la trogsne est que
category involve, to a greater or lesser degree, the  tous les exemples dang’la troisine catgo-
intentional application of force. Search techniqgues rie comporsedes’ degs divers, I'application
such as the insertion of a probe into a body cavity  intentionnelle de la force.ellesdes de fouille
or the administration of an emetic could all be  comme l'insertion d’'une sonde dans les orifices
characterized in the absence of lawful authority as  corporels ou I'administratiormétige pour-
an assault. Consequently, the potential degree of raient, en I'absence d'un fondement dans la loi,
state interference with an individual’s bodily integ- etre” qualifées de voies de fait. Par cegsent, le
rity for searches in the third category requires a  risque d’atteinte @t 8 I'integritt physique
high threshold of constitutional justification. In  d’'une persoar®ccasion de fouilles relevant de
Sillman, Cory J. affirmed the highly invasive la trasie catgorie commande le respect de
nature of searches in the third category when he  normes de justification constitutionnelle strictes.
stated as follows, at para. 42: Da&tislman, le juge Cory a confirenle caraare

trés envahissant des fouilles de la texis¢ caggo-
rie, lorsqu'il a affirmé ce qui suit, au par. 42:

It has often been clearly and forcefully expressed that On a souvent dit clairement et avec vigueur qu’'une
state interference with a person’s bodily integrity is a atteinte Etatld I'intégritt physique d’'une personne
breach of a person’s privacy and an affront to human est une violation de la ¢e geviette personne et
dignity. The invasive nature of body searches demands une atteiatedigni€ humaine. La nature envahis-
higher standards of justification. IR. v. Pohoretsky, sante des fouilles corporelles requiert des normes de
[1987] 1 S.C.R. 945, at p. 949, Lamer J., as he then was, justification plus strictes. DahR.l@rPohoretsky,

noted that, “a violation of the sanctity of a person’s [1987] 1 R.C.S.#bp. 949, le juge Lamer, mainte-

body is much more serious than that of his office or nant Juge en chef, souligne que «la violatior-de l'int’
even of his home”. In addition, La Forest J. observed in e gitysique de la personne humaine est une affaire

R. v. Dyment, [1988] 2 S.C.R. 417, at pp. 431-32, “the beaucoup plus grave que celle de son bureameou m”
use of a person’s body without his consent to obtain de son domicile». De plus, le juge La Forest fait obser-
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information about him, invades an area of personal pri- ver, @Rns. Dyment, [1988] 2 R.C.S. 417, aux

vacy essential to the maintenance of his human dignity”. pp. 431 et 432, que «l'utilisation du corps d'une per-
Finally, in R v. Smmons, [1988] 2 S.C.R. 495, at sonne, sans son consentement, en vue d’obtenir des ren-
p. 517, Dickson C.J. stated: seignemeatson sujet, constitue une atteirteune

sptere de la vie prigé essentielle au maintien de sa
dignitt humaine». Finalement, dans l&rrR c.
Smmons, [1988] 2 R.C.S. 495a la p. 517, le juge en
chef Dickson affirme:

The third and most highly intrusive type of search is Le waisi type de fouille, celui qui comporte I'em-
that sometimes referred to as the body cavity search, eterpént le plus poussest parfois appelexamen

in which customs officers have recourse to medical desesavitfporelles; pour ce genre de fouille, les
doctors, to X-rays, to emetics, and to other highly agents des douanes ont aedesinedecinsa des
invasive means. rayons A,dessmétiques, ainsi g& d’autres moyens

comportant un emptement des plus poess”

Thus the determination of this appeal revolves L'issue du pesent pourvoi epend donc de la 4’
around the central question of whether a “bedpanepomsea’ la question centrale de savoir si les
vigil” can properly be characterized as an “inva-  «veilles au haricot» peayeste titrectre quali-
sive” procedure on a par with body searches eedi'de praadure aussi «envahissante» que les
involving the intentional application of force. In  fouilles corporelles comportant I'application inten-
my opinion, it cannot. There is no doubt that tionnelle de la fé&xamon avis, elles ne peuvent
Canadians expect treatment that recognizes etre dualifées de la sorte. Il ne fait aucun doute
strong sense of modesty concerning bodily func-  que les Canadiens attendent qu’on les traite d’'une
tions. A traveller who is detained in a “drug loo  nemiqui tienne compte de leur grand sentiment
facility” and compelled to produce either urine ora  de pudeur en ce qui concerne les fonctions corpo-
bowel movement under supervision is subjectto an  relles. Le voyageur getersi dans une «salle
embarrassing process. In my view, however, a pas- evadlation des drogues» et qui est contraint
sive “bedpan vigil” is not as invasive as a body  d'uriner ou eféqiier sous surveillance est sou-
cavity search or medical procedures such as the amisné proedure embarrassante. Toutefois,
administration of emetics. In this sense, the rightto  jestime qu'une «veille au haricot» passive n’'a pas
bodily integrity is not to be confused with feelings  un camectaussi envahissant que la fouille des
of modesty, notwithstanding their legitimacy.  orifices corporels ou que des aethsanX telle
Accordingly, a passive “bedpan vigil” is more I'administratiorerdétiques. Dans ce sens, il ne
appropriately analogous to a category two strip  faut pas confondreadtaitegritt physique et
search on the basis that a suspect is detained and  sentiments de pudeer|anidgimité de ces
placed in an embarrassing situation, but is not sub-  sentiments. Eequensé, une «veille au hari-
jected to an intentional application of force against  cot» passiesepte une plus grande analogie
his or her will. avec la deuaime catgorie de fouilles — la fouille

a nu — puisque le suspect estatiu et mis dans
une situation embarrassante, mais n'est pas soumis
contre son gra I'application intentionnelle de la
force.

While | conclude that the compelled production Bien que je conclue que le fait de contraindre uf®
of a urine sample or a bowel movement is an  individyroduire unechantillon d'urine oua”
embarrassing process, it does not interfere with aeféqdier constitue une predire embarrassante,
person’s bodily integrity, either in terms of an  une telle mesure ne porte pas atéintéegrite
interference with the “outward manifestation” of  physique de cet individu, soit comme attdate °
an individual’s identity, as was the central concern  «manifestaticgriexté» de son idendit— ce
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in Sillman, or in relation to the intentional appli-  qetait la peoccupation centrale dar&illman
cation of force, as was relevantdmmons. As is —, soit comme application intentionnelle de la
the case with other investigation techniques in the  force, facteur pertinent Slan®ons. Tout
second category such as a strip search, subjecting comme d'aethexies d’encgte relevant de la
travellers crossing the Canadian border to potential  dewxiCatgorie, par exemple la fouilke nu, le
embarrassment is the price to be paid in order to  fait que des voyageurs traversantta frané-
achieve the necessary balance between an individ-  dienne soient sodesssituations potentielle-
ual's privacy interest and the compelling counter-  ment embarrassantes estdeppyigr poueta-
vailing state interest in protecting the integrity of  blieduilibre récessaire entre le droit d'une
Canada’s borders from the flow of dangerous con-  personne au respect de saedeepiie”droit
traband materials. Accordingly, | find that the bor-  ompesimgErieux qu'a IEtat de pratger l'int-
der search conducted by the customs officers in the e dat frongres canadiennes contre l'introduc-
circumstances of this appeal was reasonable for the  tion de marchandises de contrebande dangereuses.
purposes of s. 8 of th@harter. En congqguence, je conclus que, en l'esp, la
fouille effectiée a la frontére par les agents des
douanes rétait pas abusive au sens de l'art. 8 de la

Charte.
3. Did the customs officers have a reasonable 3. Les agents des douanes avaient-ils des soup-
suspicion that the respondent had narcotics cons, raisonnables que lintgmavait dissi-
secreted on or about his person? endés stugfiants sur lui ou m@s de lui?

The reasons of the majority in the Court of Dans leurs motifs, les juges majoritaires de la
Appeal overturned the trial judge’s ruling on the  Cour d’appel ont iefilem@&cision rendue par le
voir dire that Inspector Roberts had reasonable  juge duepmd’occasion du voir-dire et selon
grounds to believe that the respondent had ingested  laquelle I'inspecteur Roberts avait des motifs rai-
narcotics prior to his arrival at Pearson Interna-  sonnables de croire qued’iatiait ingré des
tional Airport, and was attempting to smuggle  sfignits avant son ar@&a I'aéroport interna-
these narcotics across the Canadian border. The  tional Pearson et qu'il tentait de leur faire franchir
majority held instead that Inspector Roberts had  clandestinement lerfeoctinadienne. Les juges
only a reasonable suspicion. Having determined, = majoritaires ontt ptaticlu que l'inspecteur
however, that the search conducted by the customs  n’avait que desrsupisonnables. Toutefois,
officers was constitutionally permissible pursuant comme jai stgqug la fouille effeceg par les
to s. 98 of theCustoms Act on the basis of reasona-  agents des douataei Constitutionnellement
ble grounds to suspect, which can be viewed as a  valide et aat@as I'art. 98 de ldoi sur les
lesser but included standard in the threshold of readouanes en raison de I'existence de motifs raison-
sonable and probable grounds to believe, | see no  nables dsospep,norme qui pewdtre consi-
reason to interfere with the implicit factual finding eréé comme une norme moins exigeante que celle
at trial, confirmed on appeal, that Inspector Rob-  &ndur I'existence de motifs raisonnables et
erts had at the very least reasonable grounds to  probables de croire mais incluse dans celle-ci, je
suspect that the respondent had ingested narcotics.  ne vois aucune raison de modifier la conclusion de
fait tiree implicitement au pres, puis confirraé
en appel, que l'inspecteur Roberts awitout le
moins des motifs raisonnables de soamer que
intim’e avait ingré des stugfiants.

It is important to note that Inspector Roberts |l est important de souligner que l'inspecteur
based his conclusion on the cumulative effect of  Roberts & feadonclusion sur I'effet cumulatif
several factors, and that no one factor can be de plusieurs facteurs et qu'aucun facteur ne peut
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assessed in isolation. Recall that Inspector Robertstrevallg isoEBment. Il faut se rappeler que I'ins-
first noted that the respondent’s airline ticket to  pecteur Roberts a d’abord rentprgué billet
Switzerland had cost $688.00 and was paid for by  d’avion pour la Suiss@ garetintimé avait
cheque on the date of departure. Inspector Robertsuté G&88 $ et qu'il avaiett pa¥ par clegue le
interpreted this to indicate that the respondent had  joureghart” L'inspecteur Roberts y a vu une
left Canada in haste, since in his experience most indication que gimtiait quitt’ le Canada la
people arrange their travel plans and purchase theimate, lpuisque, suivant son exgghce, la plupart
tickets well in advance of the date of departure. It  des gens font leparatifs de voyage et aeh’
had also been his experience that the average trav-  tent leur billet bien avant la departduSsn
eller is unlikely to fly to Switzerland on short  eqEnce lui disait aussi qu'il est peu plausible
notice to visit a cousin, particularly in circum-  que le voyageur moyen prenne subitement I'avion
stances such as the respondent’s where financial  pour la Suisse afin de visiter un cousingparticuli®
resources would most likely be limited. These fac-  rement les voyageurs qui, commes)'itiSpo-
tors increased in significance given Inspector sesd trraisemblablement de ressources finan-
Roberts’ opinion that Switzerland was a “transit eres limiges. Ces facteurs prenaient encore plus
routing” country for narcotics smuggling. Inspec-  de poids vu I'opinion de l'inspecteur Roberts que
tor Roberts also noted that the respondent’s pass- la S@&@bsen pays «de transit» pour la contre-
port listed his place of birth as Ghana, which  bande desfsnfs. L'inspecteur Roberts a aussi
Inspector Roberts viewed as a corresponding obsené le passeport de lintamdonnait le
“source” country. The respondent, however, = Ghana comme lieu de naissance, pays qu'il esti-
denied in response to Inspector Roberts’ question-  etatun pays «source». E@ponse aux ques-
ing that he had travelled to Ghana while out of the  tions de I'inspecteur Roberts,el'aiait toute-
country. fois n& sétre rendu au Ghana pendant sgjow'a
I'exterieur du Canada.

Inspector Roberts next asked the respondent L'inspecteur Roberts a ensuite demadl'in- G

whether he had a criminal record, which the digil avait des aeidents judiciaires, question
respondent also denied. Inspector Roberts thea laquelle lintimé a €galement @pondu non.
performed a computer check which disclosed that  L'inspecteur Roberts a alorseeffieetetifica-
the respondent had been charged with incest but tion informatique gwéla gque linting avait
had not yet been tried. When Inspector Robertgté accus”d’inceste mais n’avait pas encore subi
returned from completing the computer check to  son gmodorsque, aps avoir effecta’ cette
guestion the respondent further, the respondenterifisétion, I'inspecteur Roberts est revenu pour-
volunteered the information that was perhaps the  suivre linterrogatoire, BinamSpontagrnent
most damaging to his credibility. Although the ewvélé I'information qui a peugfre le plus entaeh”
respondent initially denied having travelled to  seddvilité. Bien que celui-ci ait d’abordenétre
Ghana, he subsequently admitted to Inspector e all"Ghana, il a ensuite awoa’ I'inspecteur
Roberts that he had indeed visited Ghana to visit  Robertsti®yréndu pour visiter saame. C'est
his mother. It was at this point that Inspector en eférahta ce momentd que linspecteur
Roberts indicated in his evidence: “I had actually = Roberts a indidgris sorethoignage: fRADUC-
got grounds”. In my opinion, a traveller’s inability TION] «J'avais vraiment des motifs». Selon moi,
to maintain consistency when responding to ques-  l'incapatith voyageur de maintenir la @h’
tions regarding his or her travel itinerary, particu- rence de sa version lorsspoihda des ques-
larly in circumstances where the itinerary is rela-  tions sur soardirg, surtout lorsque cet iin”
tively uncomplicated, leads to an entirely raire est relativement simmae anl'inference
reasonable inference that the traveller is attempting  parfaitement raisonnabke tque,le moins, ce
at the very least to mislead the customs officer. voyageur tente de tromper I'agent des douanes.
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When the respondent’s admission to having vis- Lorsque l'admission de lintim” qu'il s'était
ited Ghana is considered in light of the cumulativerendu au Ghana est consi@éa la lumere de I'ef-
effect of the factors considered by Inspectorfet cumulatif des divers facteurs pris en compte par
Roberts, particularly in light of Inspector Roberts’ I'inspecteur Roberts, en particuliarla lumgre de
view that the respondent had visited both a “transitopinion de ce dernier que l'intim&était rendu et
routing” and “source” country for narcotics, dans un pays «source» de fignits et dans un
Inspector Roberts’ assessment that he had reasorsays «de transit», laedision de I'inspecteur qu'il
ble grounds to suspect that the respondent weavait des motifs raisonnables de soumer que
attempting to smuggle ingested narcotics intd’intime tentait d’introduire clandestinement au
Canada is unassailable. Canada des stefiants qu’il avait ingfés est

inattaquable.

4. Did the customs officers conduct the search 4. Les agents des douanes ontdsl'iieuill”
of the respondent “within a reasonable time gtimdans un elai justifiable suivant son
after his arrival in Canada” as required by adv]au Canada]» comme I'exige le
s. 98(1) of theCustoms Act? par. 98(1) de l&oi sur les Douanes?

On the question of whether the customs officers Relativementa’ la question de savoir si les
conducted the search within a reasonable time aftegents des douanes ont foaillintimé dans un
the respondent’s arrival in Canada, | agree wittdélai justifiable apeS son arrigé au Canada, je
Weiler J.A.’s conclusion that the assessment ofouscrisa’la conclusion du juge Weiler de la Cour
“reasonableness” must take into account not onlg'appel que, dans I'appciation du «caraete jus-
any delay in the search process, but also the inhetifiable», il faut tenir compte non seulement du
ent time requirements of the particular search techtemps mis avant de predéra la fouille, maiega-
nique. Based on the evidence at trial, a delay of 3®ment des elais inl€rentsa’la methode de fouille
minutes from the time a person is detained untibtilisée. Suivant la preuve ggénge au proes, un
the search begins is reasonable. In this case, howeélai de 30 minutes entre le moment & per-
ever, the customs enforcement officers did nosonne est mise eretEntion et le ebut de la fouille
arrive until nearly two hours after the respondentest raisonnable. Toutefois, en I'esg, les agents
was detained. As Weiler J.A. noted, howeverd’exécution des douanes ne sont asivSur les
while a delay at any point in the search process ibeux que pes de deux heures agrla mise en
an important consideration, it cannot be examinedétention de l'inting. Cependant, comme I'a sou-
in isolation. Given the fact that a passive “bedparigné le juge Weiler, bien que le fait qu'il sur-
vigil” is an inherently time-consuming process, |vienne une efiode d'attentea un moment ou
am of the opinion that the delayed response by thkautre au cours de la fouille soit un facteur impor-
customs enforcement officers of one-and-a-haltant, cette attente ne peatté examiré isoEment.
hours is not sufficient to establish that the search oEompte tenu du fait qu'une «veille au haricot»
the respondent was not conducted “within a reapassive est une etfiode qui, intrinsquement,
sonable time after his arrival in Canada’ asdemande du temps, je suis d'avis que le retard
required by s. 98(1) of th€ustoms Act. d'une heure trente des agents dextion des

douanes ne suffit pasétablir que l'intir€ n'a pas
et fouillé «dans un elai justifiable suivant son
arrivée [au Canada]» comme l'exige le par. 98(1)
de laLoi sur les douanes.
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B. Doess. 7 of the Charter require that the deten-  B. L’article 7 de la Charte exige-t-il que la déten-

tion of a traveller who is believed to have swal- tion d'un voyageur soupconné d'avoir avalé
lowed narcotics be conducted under medical des stupéfiants ait lieu sous surveillance médi-
supervision? cale?

54

It is not disputed that those who ingest large |l n'est pas contest’que ceux qui ireyent de
amounts of heroin in the form of pellets will be  grandes quemtiitéraihe sous forme de bou-
placed in physical danger should one of the pellets lettes seraient physiquement en danger si I'une de
burst or otherwise begin leaking while still inside  ces bouledtdatdit ou commaajt a couler de
the person’s digestive system. The risk increases  quelgoa faendant qu'elle se trouve toujours
with time and to the extent that the natural passage  dans le@msystigestif. Le risque augmente
of the material in the form of a bowel movementis  avec le temps et dans la mesomeeoigthe
resisted. There is no doubt that the respondent’'sevatiation naturelle de la substance en retenant
safety was at risk for this reason and that the cus- eftecdfion. Il ne fait aucun doute que &cgfig
toms officers were aware of this fact once the posi- de I'm#itait menaeé pour cette raison, et que
tive urine test confirmed the presence of heroin in  les agents des douanes connaissaientese fait d°
the respondent’s system. Although the official cus-  ques$miltat positif de I'analyse d'urine a con-
toms policy in such cases is to conduct the deten- efiten’pEsence d'efoine dans le systhe de

tion in a hospital or otherwise under qualified I'inem’Bien que la politique officielle des
medical supervision, the customs officers were  douanes dans de tels cas aoditestér la per-
unaware of this official policy and instead fol- sonne dans apitdl”ou sous la surveillance de

lowed the standard port policy, which was to mon-  personeelical qualifé, les agents des douanes

itor the suspect closely and to provide prompt ignoraient cette politique et attqulivi‘la poli-

medical attention if requested by the suspect, or tique usuel point d’en#é, quietait de sur-

should the need arise. veillatréitement le suspect et de lui fournir
promptement des soinseagticaux s'il le demandait
ou si le besoin se faisait sentir.

The respondent contends that the actions of the L'intime p®gtend que, eneagligeant de faire en 55

customs officers placed his life at risk in a manner  sorte qu'il st@&ndi sous surveillanceedlicale
contrary to his guaranteed constitutional rights  constante, les agents des douanes ont mis sa vie en
under s. 7 of th&€harter by failing to ensure that  danger dans des conditions incompatibles avec les
his detention was conducted at all times under  droits constitutionnels que lui garantit I'art. 7 de la
medical supervision. The Court held 8ngh v.  Charte. Dans I'argt Sngh c. Ministre de I’'Emploi

Minister of Employment and Immigration, [1985] et de I’'lmmigration, [1985] 1 R.C.S. 177, notre

1 S.C.R. 177, that state action which has the likely = Cour aestaieiles actes deckat qui auront pro-

effect of impairing a person’s health engages the  bablement pour effetédierdr la samt d’'une
fundamental right under s. 7 to security of the per-  personne ir@ntal’application du droita la

son. What the respondent is seeking in this appealecuri€ de la personne garanti par I'art. 7. Toute-
however, is to extend this constitutional guarantee  fois, dan®$emrpourvoi, I'intine” pitend que

to include an obligation by the state to provide cette garantie constitutionnelle comportait I'obliga-
medical supervision in response to the risk to the  tion pdtiatl’ de le mettre sous surveillance
respondent’s health which in these circumstances edicale en raison des risques qu'il avait lui-
was self-induced, notwithstanding that the em® ceés pour sa samtet ce malgrle fait qu'il
respondent himself refused the offer of medical avait leimaTefue’les soins dicaux qu’on lui
attention. offrait.

As Weiler J.A. noted, although the respondent Comme I'a souliga’le juge Weiler, bien que 56

was deprived of his physical liberty during his  lingraitét prive de sa libedg’durant la pfiode
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period of detention, he was not deprived of the lib-  deention, il n'a pastt prive de la libes” de

erty to make his own decisions concerning his  prendre ses pramis®dsa I'egard de sa sant”
health, regardless of whether he made a decision  quecissods aienett dans son ieté€t ou non.

which was contrary to his own best interests. The Les agents des douanes lui ontementess’
customs officers specifically inquired as to the  demeasid’se sentait bien et lui ont indigwlai-
respondent’s well-being and made it clear to the rement qu'il pouvait obtenir de l'aitieate”en
respondent that unconditional medical assistance tout temps et sans conditions. Bieut gtéil e~
was available at any time. While it might have efprable que les agents des douanes suivent la
been preferable for the customs officers to have  politique officielle des douanes, comme l& indiqu”
followed the official customs policy, as indicated I'expert dans semoignage, ils ont pris des

in the testimony of the expert, they took reasonable = mesures raisonnables pourn Vailicurie de

steps to ensure the respondent’s physical safety by  léntm surveillant somrtat et en lui offrant
monitoring his condition and specifically offering  expe®&ht I'aces a des soins pdicaux. La

him access to medical care. Constitutional protec-  protection constitutionnelle da dreie eta’la

tion of life and security of the person pursuant to ecusi® de la personne vl par l'art. 7 de la

s. 7 of theCharter does not extend to providing Charte n'oblige pasa’assurer la surveillanceeqt-
access to medical supervision during a passive  cale d'un suspeetestiath’ durant une «veille
“bedpan vigil” over and above the rejection of au haricot» passive, lorsque ce dernier refuse
medical attention by the suspect being detained. I'aiddicale qui lui est offerte.

C. If the accused’s Charter rights were violated, C. Sil y a eu atteinte aux droits garantis a I'ac-

should the evidence of the heroin pellets have cusé par la Charte, les éléments de preuve que

been excluded at trial pursuant to s. 24(2)? constituent les boulettes d'héroine auraient-ils
di ére écartés au proces en vertu du
par. 24(2)?

Having determined that the customs officers’ Ayant jugg que la dfention de l'inting” par les
detention of the respondent in order to confirm  agents des douanes afin de confirmer leurs soup-
their suspicions that he had ingested narcotics didons gu'il avait ingfé des stugfiants n'avait pas
not violate the respondent’s rights under s. 7 or s. 8 emittinte aux droits qui lui sont garantis par les
of theCharter, | do not find it necessary to address  art. 7 et 8 dghéate, je n'estime pasetessaire
the exclusion of evidence under s. 24(2). d’aborder la question de I'exclusion de la preuve

en vertu du par. 24(2).
VI. Conclusion and Disposition VI. La conclusion et le dispositif

I conclude that the actions of the customs Je conclus que les actes des agents des douanes
officers were authorized by s. 98 of thestoms  étaient autoriss par I'art. 98 de ldoi sur les
Act on the basis that: (a) s. 98 of the Act permitdouanes pour les raisons suivantes: a) les agents
customs officers who have a reasonable suspicion des douanes qui ont dEmsaagsonnables
that a traveller has ingested narcotics to detain the  qu’un voyagewerd deg stugfiants sont auto-
traveller for such a period of time as is necessary esrsr I'art. 98 de la La tBtenir ce voyageur
either to confirm or discredit this suspicion by  pendant daople @cessaire pour confirmer ou
means of a passive “bedpan vigil”; and (b) the cus-  infirmer cescengpu moyen d’'une «veille au
toms officers in the circumstances of this appeal haricot» passive; b) dans les circonstanees du pr’
did have reasonable grounds to suspect that the  sent pourvoi, les agents des douanes avaient effec-
respondent had indeed ingested narcotics. Accord-  tivement des motifs raisonnablescdansoup,
ingly, 1 would allow the appeal, set aside the que lietievait bel et bien iré des stug’
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judgment of the Ontario Court of Appeal, and fiants. En equehce, je suis d'avis d'accueillir

restore the conviction entered at trial. le pourvoi, d’annuler le jugement de la Cour d’ap-
pel de I'Ontario et deetablir la aclaration de cul-
pabilité prononee au proes.

Appeal allowed. Pourvoi accueilli.

Solicitor for the appellant: The Attorney Procureur de |’ appelante: Le procureur général
General of Canada, Toronto. du Canada, Toronto.
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