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ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-

BRITISH COLUMBIA

Congtitutional law — Charter of Rights — Funda-
mental justice — Self-incrimination — Accused charged
under Criminal Code with leaving scene of accident —
Provincial legislation requiring persons involved in
traffic accident to complete accident report — Whether
accused's statements made under compulsion in traffic
report admissible in criminal proceedings — Canadian
Charter of Rights and Freedoms, ss. 7, 24(1), (2) —
Criminal Code, RSC., 1985, c. C-46, s. 252(1)(a) —
Motor Vehicle Act, RSB.C. 1979, c. 288, s. 61(1),
(1.1, (0.

The respondent was involved in an accident and

BRITANNIQUE

Droit constitutionnel — Charte des droits — Justice
fondamentale — Auto-incrimination — Accusée incul-
pée en vertu du Code crimingl d'avoir quitté les lieux
d'un accident — Loi provinciale obligeant |es personnes
impliquées dans un accident de la circulation a faire une
déclaration d’accident — Les déclarations de I’ accusée
faites en vertu de I’ obligation de déclarer les accidents
de la circulation sont-elles admissibles dans des procé-
dures criminelles? — Charte canadienne des droits et
libertés, art. 7, 24(1), (2) — Code criminel, L.R.C.
(1985), ch. C-46, art. 252(1)a) — Motor Vehicle Act,
RSB.C. 1979, ch. 288, art. 61(1), (1.1), (7).

L'ie¢ind et impliguée dans un accident et I'a

reported it to the police by telephone the next day. A eclakE a la police pardléphone le lendemain. Un poli-
police officer attended at her home and she told him her cier s’est rendu chez elle et elle kiisa radedion de
version of the accident. The officer then read Qlee- 'accident. Le policier lui a alors lu les droits que lui
ter rights to her. The respondent then spoke to her law- garar@itdee. L'intimee a pad’a son avocat puis
yer and subsequently advised the officer that she, on her elle a énfenolicier que, suivant I'avis de son avo-
lawyer’s advice, would not provide a statement with cat, elle ne ferait pasctieadion relativemerd l'ac-
respect to the accident. In response to a question by the cidempdrsea une question du policier, l'intiee”
officer, the respondent confirmed some elements of her a canfiertainseléments de sesedlarations amst’
previous statements. The officer then advised her, how- rieures. Le policier I'a cependargddanfama suite
ever, that even though she was not required to provide a auee 15i"elle rétait pas tenue de faire unecthra-
written statement, she would be required to provide a  aw@ite, elle devait faire unesdiaration en vertu de
statement, if requested by the police, underNtotor la Motor Vehicle Act, si la police le lui demandait, et que
Vehicle Act and that that statement could not be used ceitadition ne pouvait pagré utilig€e contre elle
against her in court. The respondent was later charged devant un tribunal. Par la suiteg laafifnaccusé
with failing to stop at the scene of an accident under d’avoir &dud d’argter lors d’un accident en vertu
s. 252(1)4) of the Criminal Code. At trial, the Crown de I'al. 252(&) du Code criminel. Au pro&s, le minis-
sought to adduce evidence of the three conversationgre ptiblic a teet’de pesenter en preuve les trois con-
that the respondent had had with the police; elements of versations queeBirdiait eues avec la police; des
the conversations linked the respondent to the accidentléemehts de ces conversations liaient I'irg@a I'acci-
On avoir dire, the respondent stated that she knew dent. Au cours d’un voir-dire, éatnaffirne” savoir
immediately on being involved in an accident that she es ld survenance de l'accident qu'edlait tenue de le
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was under a duty to report it. She stated that she felt theeclardf. Elle agmoigre qu’elle€tait sous I'impression
officer had attended at her premises to take an accident que le pokitédtr ®hdu chez elle pour faire un rap-
report and that she was under a duty to speak to him port d’accident et gtdleenhue de lui parler, et
about the accident and that she felt so obligated even gu'eltaitsSentie obligé de le faire mrhe apes
after speaking with her lawyer. avoir commureggavec son avocat.

The trial judge, even though he found the respon- Bien qu'il ait conclu quedkssations de I'intireé
dent's statements to be voluntary, allowed a defencetaierit volontaires, le juge du pesc’a accoml la
motion as to an infringement of s. 7 (self-incrimination etqude la dfense fondé sur l'atteintea’l'art. 7
as part of fundamental justice) and excluded the state- (principe de justice fondamentale interdisant I'auto-
ments under s. 24(1) (appropriate and just remedy) of incrimination)eetr& les @clarations en vertu du
the Canadian Charter of Rights and Freedoms. A par. 24(1) (eparation convenable et juste) deClaarte
motion to dismiss the charge on the basis that the Crowecanadienne des droits et libertés. Une regete en rejet de
had adduced no evidence as to the identity of the person 'accusatignaall” que le ministe public n'avait
driving the vehicle involved in the accident was granted. produit aucune preuveagidentitt du conducteur
The Court of Appeal dismissed a Crown appeal on the ahicule implige dans l'accident, & accorée.

s. 7 issue. The primary issue here is whether the admis- La Cour d'appeleal’sgpt! du minigre public

sion into evidence in a criminal trial of statements made sur la question reldtre 7. La principale question

by the accused under compulsion of Metor Vehicle  est de savoir si I'utilisation, dans un pesccriminel, de

Act offends the principle against self-incrimination ectHrations faites par un aceush vertu d'une obliga-

embodied in s. 7 of th€harter. tion impo€e par laMotor Vehicle Act contrevient au
principe interdisant 'auto-incrimination contenu dans
lart. 7 de laCharte.

Held (L'Heureux-Dul® J. dissenting): The appeal Arrét (le juge L'Heureux-Dub”est dissidente): Le

should be dismissed. pourvoi est rejet”

Per Lamer C.J. and Gonthier, McLachlin, lacobucci, Le juge en chef Lamer et les juges Gonthier,
Bastarache and Binnie JJ.: Statements made under com- McLachlin, lacobucci, Bastarache et Binmita-Les d”
pulsion of s. 61 of th&otor Vehicle Act are inadmissi- rations requises par 'art. 61 dldgor Vehicle Act ne

ble in criminal proceedings against the declarant. Their peuvenetpasufili€es dans des poursuites crimi-
admission in a criminal trial would violate the principle nelles contre leur auteur. Leur utilisation dansas proc’
against self-incrimination, which is one of the funda- criminel contreviendrait au principe interdisant I'auto-
mental principles of justice protected by s. 7 of the incrimination, qui est un des principes de justice fonda-
Charter. The respondent’s statements to the police in mentale quegprbart. 7 de ICharte. En l'esgece,
this case were made under compulsion. leslatations de l'intireé a la police ontefé faites

sous la contrainte de la loi.

Several self-incrimination concerns were present Plusieurs descqmpations relativesa ‘T'auto-
here. Firstly, while the state should not be perceived as incriminatment pesentes en I'egge. Prem@re-
being coercive in requiring drivers to report motor vehi- ment, s'il n'y a pas lieu de percevoir I'obligation de

cle accidents, the concern with protecting human eclater les accidents de la circulation comme une coer-
freedom which underlies the principle against self- cition dat, il ne faut pas ignorer congpément,
incrimination cannot be considered to be entirely absent dans ce contexte, le souagls fadithert” humaine

in this context. Secondly, the vesting of responsibility qui astla® base du principe interdisant I'auto-

for taking accident reports in the police transforms what incrimination. Peerent, le fait de confiea la

might otherwise be a partnership relationship into one police la respomsalglittecueillir les eklarations

that is adversarial, for the police officer can simultane- d’accident a pour effet de transformer ce qui pourrait
ously be investigating a possible crime where the driver autreeteniun partenariat en une relation de nature

is a suspect. The driver is generally in the officer's contradictoire, car le policier peudtengn” efne
immediate physical presence at the time of giving the temps sur une infraction pp$&gterd de laquelle le
accident report, resulting in a context of psychological conducteur est un suspect. Le conducteur se trouve
and emotional pressure. Thirdly, the prospect of unrelia- erérglement en psence immdiate du policier au

ble confessions is very real because accident reports are moment de faireclaratidh d'accident et il en
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frequently given directly to a police officer who might estilte un contexte de pression psychologiquens-”
be seen as a person in authority and whose physical tive. emeisient, la perspective de confessions
presence might cause a person to produce a statement in indignes de éai Estlérparce que lesdlarations
circumstances where that person is not willing to speak d’accident egonefmment faitea Un policier, qui est
and where there may be a strong incentive to provide a susceptdtte dbnsidf@ comme une personne en
false statement. Fourthly, the possibility is real and situation d’aaitddtit le pouvoir et la psence phy-
serious that permitting the use of compelled accident sique peuvent induire une perfaimnmene dclara-
reports within criminal proceedings might increase the tion dans des circonstanoetteopersonne neesife
likelihood of abusive conduct by the state. The police pas parleriepeut y avoir une forte incitatiocen faire
can question a person suspected of a motor vehicle une faeskgation. Quateémement, il existe une
offence but if they wish to use this information in a posséiftitélle et sfieuse que permettre l'utilisation
criminal proceeding the information must not be pro- delatations obligatoires d’accident dans des groc’
vided pursuant to thélotor Vehicle Act. Finally, an dures criminelles augmente la possibitie conduite
accident report is a personal narrative and its use to abusiv&tde Les policiers peuvent interroger une
incriminate clearly affects the declarant’s dignity. The personnecsonge d’'une infraction de la route, mais
reduced expectation of privacy in a vehicle generally is s'ils veulent utiliser ces renseignements dang-des proc’
irrelevant. dures criminelles, ils ne doivent pas aeérfournis en
vertu de laMotor Vehicle Act. Enfin, une @claration
d’'accident constitue une version personnelle de son
auteur, et son utilisation pour l'incriminer affecte mani-
festement sa digrat” Les attentes moindres quant au
caracere privé d’un \ghicule sont sans pertinence.

The protection afforded by the principle against self- La protection edonpar le principe interdisant
incrimination does not vary according to the relative 'auto-incrimination ne varie pas selon limportance
importance of the self-incriminatory information sought relative des renseignements incriminants que I'on
to be used. If s. 7 is engaged by the circumstances sur- chexchailiser. Si les circonstances entourant

rounding the admission of a compelled statement, the l'utilisation d'edeardtion foree tombent sous I'ap-
concern with self-incrimination applies in relation to all plication de l'art. 7, éoguUpation relativa 'auto-
of the information transmitted in the compelled state- incrimination s’applagdensemble des renseigne-
ment. Immunity against the use of an accident report in ments fournis dansecidt@atibn. La @éation d'une
subsequent criminal proceedings is itself a balancing imewutitre |'utilisation d'une eflaration d’acci-

between society’s goal of discerning the truth, and the dent dans dedymexccriminelles wdtieures est elle-
fundamental importance for the individual of not being emme” la recherche d'uequilibre entre le but de la
compelled to self-incriminate. The balance which must  ed®adé @couvrir la &rité et I'importance fondamen-
be struck in the context of the reporting provision of the tale pour la personne destre gastrainte de s’incri-
Motor Vehicle Act is between a driver’s right not to be mineregiilibre recherah'dans le contexte de I'obli-
compelled to self-incriminate in criminal proceedings gation delagér les accidents gariie par laMotor
and the province’s interest in highway safety. Vehicle Act se situe entre le droit du conducteur de ne
pasé€tre for&a s'incriminer dans le cadre de pedcires
criminelles et l'inErét de la province dans laairig
routiere.

A declarant under s. 61 of tidotor Vehicle Act will L’'auteur d’'une dclaration faite en vertu de l'art. 61
be protected by use immunity under s. 7 of Gherter de laMotor Vehicle Act n'est pro€ge par I'immunig
only to the extent that the relevant statement may prop- contre son utilisation en vertu de l'art. Ghateela
erly be considered compelled. The test for compulsion que lorsqueclaration peuetre considiée comme
under s. 61(1) is whether, at the time that the accident  faite sous la contrainte. La contrainte en vertu du
was reported by the driver, the driver gave the report on par. 61(@fabtie 'si, au momentual a dclag I'ac-
the basis of an honest and reasonably held belief that he cident, le conducteur avait la croyapcet saison-
or she was required by law to report the accident to the nablestpitiiEgalement tenu deedlarer I'accidena’
person to whom the report was given. The basis of a la persogoeil a fait la @claration. Le fondement
subjective belief exists because compulsion implies an d’une croyance subjective existe parce que la contrainte
absence of consent. The requirement that the belief be comporte I'absence de consentement. L’exigence que la
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reasonably held also relates to the meaning of compul- croyance soit raisonnabkdesaent gea la signifi-
sion. cation de contrainte.

The Crown does not bear the onus of establishing that Le emmiptiblic n’a pas le fardeau denddntrer
an accident report was not made pursuant to the statu- quaateration d’accident n’a patg’ faite en vertu

tory duty to report. Rather, since the onus lies on the de I'obligation @appaf la loi. Au contrairestant
person raising theCharter challenge to establish an denrgu’il incombe a’ la personne qui invoque la
infringement of his or her rights, it is the accused whoCharte de d&montrer I'atteintea’ses droits, c’est I'ac-
must establish on the balance of probabilities that the e gusdoit prouver selon la gpondrance des proba-
statement was compelled. The trial judge did not misap- esititie la é¢larationetait for&e. Le juge du pres
ply the onus. His reasons reflected the uncontroversial n'a pas mal apfdidardeau. Ses motifs refdlient
view that once grima facie case has been made with 'opinion non contraersjue, S qu’'une preuve
respect to an element ofGharter claim, it is left to the  prima facie est pgsente relativementa "un €lément
Crown to adduce evidence to rebut tlpaima facie  d’'une demande fore® sur I&Charte, il revient au minis-

case. ¢re public deefuter cette preuvprima facie.

It may not be necessary to use s. 24(1) ofCharter Il peut ne pagfre récessaire de recourir au par. 24(1)
in order to exclude evidence whose admission would dehtate pour écarter lesléments de preuve dont
render the trial unfair. Section 24(1), however, may l'utilisation rendrait leepro€quitable. Toutefois, le

appropriately be employed as a discrete source of a par. 24(1etpeuitili€ comme source distincte du

court’s power to exclude such evidence. Here, exclusion pouvoir du tribecalr@f cegléements de preuve. En

was required. There was evidence on which the trial  despil fallait lesecarter. Vu la preuve, le juge du

judge could reasonably have found the accused’s state- esppmrivait raisonnablement conclure que kdad”

ments to be compelled by s. 61 of Metor Vehicle Act. rations faites par l'intireé €taient forees en vertu de
l'art. 61 de laMotor Vehicle Act.

Per L’'Heureux-Dukg J. (dissenting): In addition to Le juge L'Heureux-Duk” (dissidente): Outre leur
their duty to receive a mandatory accident report, police obligation de recevoir edtaration obligatoire
officers also have the duty to investigate criminal con- d’accident, les policiers ont I'obligation etemguf
duct, such as the failure to stop at the scene of an acci- la conduite criminelleefaltedd”s’aefer lors d’'un
dent. These different functions are not incompatible. accident. Cesedifi's fonctions ne sont pas incompa-
However, when performing these various functions tibles. Toutefois, lorsque I'exercice de esmntaiff’
implies the risk of self-incrimination, the police must fonctionsectin risque d’auto-incrimination, les poli-
make efforts to clarify the purpose of their presence. ciers doivent s’efforcer de clarifier le motif dedeur pr’

sence.

The principle against self-incrimination must be Le principe interdisant I'auto-incriminatioretdeit ~
applied on a case-by-case basis and must begin with a appaon chaque cas et doit commencer par une
concrete and contextual analysis in the circumstances. analyseteogiccontextuelle de la situation. Comme
As stated by lacobucci J., the proper test for determin- I'a dit le juge lacobucci, le test appoopré&termi-
ing whether the statements should be considered to have ner siclagations devraiergtfe considfées avoir
been made under the compulsion of s. 61 is whether, &té faites en vertu de I'obligation impsspar 'art. 61
the time the accident report was given, the driver gave est de savoir si, au mortentkdclag I'accident, le
the report on the basis of an honest and reasonably held conducteur avait la croyareetsiagsonnable qu'il
belief that he or she was required by law to report thetait Egalement tenu deedlarer I'acciden& la personne
accident to the person to whom the report was givena qui la @claration aeté faite. Le juge du pres a
The trial judge applied the wrong test and his findings, appligumauvais test et ses conclusions, efaient
which were based on several errors of law, cannot stand. edsrslir plusieurs erreurs de droit, ne sauraieat ~

maintenues.

There is evidence to conclude that the first two state- Il y ®éesehts de preuve permettant de conclure
ments are inadmissible because they were made under que les dewergwaiiciarations sont inadmissibles
statutory compulsion. The third, which was made after parce quithésnt requises par la loi. La tr@sie,
the police officer had informed the respondent of her faitesaptie le policier eut inforenl'intimée de ses
s. 10p) Charter rights and her right to silence is droits en vertu de I'ah) H& laCharte et de son droit
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admissible, since it was voluntary and freely made. In
giving the warnings, the officer clearly indicated that

the matter was serious and that he was starting a crimi-
nal investigation. Any ambiguity as to whether the

officer was there to take a report under the Act was no
longer present after the warning. The evidence must not
only disclose that the respondent subjectively believed
that she was under a statutory duty to report, but must
also establish an objectively reasonable basis for that

de garder le silence, est admissible parcetajt’elle

volontaire et faite librement. En faisant la mise en garde,
le policier lui a clairement fait comprendre qu'il s’agis-

sait d'une affaire grave et qu'il entreprenait uete enqu”
criminelleesAlar ' mise en garde, il n'y avait plus
d'amdbiguanta’ savoir si le policieetait & pour
recevoir eclaration en application de la Loi. La
preuve doit non seulement indiquer quee l'intim”
croyait subjectivement que la loi I'chlfgé&aitune

belief. No such objective basis was established hereecladition, mais elle doit ausstablir un fondement

because the accused (1) was cautioned about her right to

a lawyer, (2) contacted her lawyer who advised her not
to make any comments and (3) told the officer that she

would not make a statement about the accident. There is

no rule prohibiting the use, for questioning purposes, of
information gathered under a statutory duty to report or

objectivement raisargstdecfoyance. Un tel fon-
dement objectif neségaabli en 'espte parce que
'aecuy aefé informée de son dro# 'avocat; 2) a
comrauanvge’ son avocat qui lui a consmitle ne
faire aucerlardfion; 3) a dit au policier qu’elle ne
ferait aucwotardtion relativementa “I'accident.

any information gathered otherwise.
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Peter Burns, for the respondent. Peter Burns, pour l'intimée.

The judgment of Lamer C.J. and Gonthier, Versionda@se du jugement du juge en chef
McLachlin, lacobucci, Bastarache and Binnie JJ. Lamer et des juges Gonthier, McLachlin,
was delivered by lacobucci, Bastarache et Binnie rendu par

IacoBuccl J — The primary question in this  LE JUGEIACOBUCCI— La principale question du
appeal is whether the admission into evidence in a esgmt pourvoi est de savoir si l'utilisation, dans
criminal trial of statements made by the accused le cadre d'uregrodminel, de eéClarations
under compulsion of the British ColumbiMotor  faites par un accesen vertu d'une obligation
Vehicle Act, R.S.B.C. 1979, c. 288, offends the impegar laviotor Vehicle Act de la Colombie-
principle against self-incrimination as embodied in  Britannique, R.S.B.C. 1979, ch. 288, contrevient
s. 7 of the Canadian Charter of Rights and au principe interdisant I'auto-incrimination con-
Freedoms. tenu dans l'art. 7 de I&harte canadienne des

droits et libertés.

The case involves a Crown appeal both with Le pourvoi est interjeta la fois sur autorisation
leave and as of right from a judgment of the Court et de plein droit par le erénjmiblic contre un
of Appeal for British Columbia, which dismissed e&rr'de la Cour d'appel de la Colombie-
the Crown’s appeal from the respondent’s acquittal ~ Britannique, qui a sgjetappel contre I'acquit-
on a charge of failure to stop at the scene of an tement de &€mtid€ I'accusation, p@® en
accident under s. 252(&)(of theCriminal Code,  vertu de I'al. 252(19) du Code criminel, L.R.C.
R.S.C., 1985, c. C-46. At issue are three separate (1985), ch. C-46, d’avoafdait dlareter lors
statements made to police by the respondent, pur-  d’'un accident. Le litige porte swediaviatiohs
portedly pursuant to the duty set out in s. 61 of distinctes que léetipEtend avoir faites la
the Motor Vehicle Act to report a motor vehicle  police en vertu de I'obligatioevpea I'art. 61 de
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accident. The trial judge excluded the three state- Métor Vehicle Act de dclarer tout accident
ments under s. 24(1) of th@harter, on the basis  d’automobile. Le juge du me@ecart les trois

that their admission into evidence would violate ecldrations, en vertu du par. 24(1) deClaarte,

s. 7. The Crown argues that the admission of these  au motif que leur utilisation contreviandrait °
statements would not have violated s. 7 of the [Iart. 7. Le mmigbublic soutient que I'utilisa-
Charter. The Crown also contests whether, in law, tion de esfaditions n'aurait pas contreveau °

the three statements can all be considered to have  l'art. 7@salte. Le minisere public soutient

been made pursuant to the statutory duty to repodgalement qu’en droit, les troisedarations ne

an accident. peuvent pas toutdse”considfées comme faites
en vertu de l'obligation dgale de éclarer un
accident.

I. Factual Background I. Le contexte factuel

A. The Respondent’s Three Conversations with  A. Les trois conversations de I'intimée avec la
Palice police

Around midnight on October 6, 1994, Lawrence Vers minuit, le 6 octobre 1994, Lawrence 3
O’Brien was changing a tire on the side of a local = O’Brien changeait un pneu st ldwie route
highway near Fernie, British Columbia, when he localespide Fernie (Colombie-Britannique),
was struck by a passing vehicle. O'Brien was lorsquétéaffap® par un ehicule. O'Brien, qui
thrown several feet and died in hospital from his etéaprojet plusieurs pieds plus loin, est mort des
injuries a number of hours later. During their  suites de ses blessures quelques heures glus tard °
investigation into the accident, police observed opidl. Au cours de leur engt€ sur I'accident,
that the driver's door of O'Brien’s vehicle was les policiers ont reneaqe la porte duoté con-
dented and had fresh scrape marks on it. Plastic  ducteueldouleé de O’'Brierefait enfonee et
fragments from a broken yellow vehicle turn signal  qu’elle portaitdafures ecentes. Desatbris de
were strewn on the ground nearby. plastiqgue provenant d'un clignotant jaueide v’

cule étaienteparpilBs sur le sol.

During the morning of October 7, 1994, a tele- Dans la matieé du 7 octobre 1994, une femme 4
phone call came in to the R.C.M.P. detachment in  s'identifiant comme Joann Wright ou Veléte a t’
Fernie from a woman who identified herself as  phai @&tachement de la GR@& Fernie. Le
Joann Wright or White. Corporal Dehmke testified  caporal Dehmiamaigre€ que la femme l'avait
that the woman advised him that she wanted to  infoqu’elle voulait éclarer un accident sur-
report an incident that had happened the night venu la ne@&gehte, alors qu’elle avait weir’
before, in which she had swerved to miss a deer on  brusquemergvitenrun chevreuil sur la route
the road and had hit a jack and a man changing a et avaié heudfic et un homme qui changeait
tire. The woman stated that she had panicked and  un pneu. La fenatia@ gu’elle avait panicgl”
left the scene, and she asked Cpl. Dehmke how the et deittlieux, et elle a demamdiu caporal
man was. Cpl. Dehmke asked the caller for her = Dehmke dansmidlhommeetait. Le caporal
birth date and address, which she provided. He  Dehmke a deadiadteur de I'appel sa date de
advised the woman that an officer would soon  naissance et son adresse, qu’elle a fournies. Il I'a
attend at her address to speak with her. This was ie®roqu’'un policier se rendrait biemtChez
the first of three conversations which the respon-  elle pour lui parletaiCla prenmgre des trois
dent would have with police that morning. conversations que l'ediairait avec la police ce

matin-ia.
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About half an hour later, Sergeant Tait of the Environ une demi-heure plus tard, le sergent
R.C.M.P. attended at the respondent’s trailer. Sgt.  Tait de la GRC estaalaivoulotte de l'intiree.
Tait observed a blue Ford pickup truck outside the esRfe la roulotte, le sergent Tait a remarga’
trailer, with noticeable damage to its right front  camion bleu de marque Ford dont le coin avant
corner. Sgt. Tait met the respondent outside and  émaiit visiblement endommagLe sergent Tait
identified himself. The respondent asked him how  a renedimitiméea I'extérieur et s’est identidi.
the fellow from the accident was. Sgt. Tait L'inemlui a demareldans queétat se trouvait
informed her that the man had died. The respon- la victime de l'accident et il I'a @fogué
dent became very upset, and took about 10 minutes  I'hoetaie mort. Cela a bouleverd’intimée,
to regain her composure. The respondent told Sgt.  qui prit environ 10 minutes pour retrouver son
Tait that she had swerved to miss hitting deer in  calme. L'ggiadit au sergent Tait qu’elle avait
the road and that she had hit a jack, panicked, and edusquement powviter un chevreuil sur la
driven on. Sgt. Tait asked the respondent for her  route, qu'elle avaite haurtric, qu'elle avait
driver’s licence, which she provided to him. Sgt.  pasigtiqu’elle avait poursuivi sa route. Le ser-
Tait then read the respondent her rights under  gent Tait a demdmdimée son permis de con-
s. 10p) of the Charter, and warned her that she  duire qu’elle lui a remis. Il a aloes llintimée
was not obliged to say anything but that anything  ses droits, comfioenta I'al. 1) de laCharte,
she did say might be given in evidence. Sgt. Tait et I'a avertie qu'effain’pas obligé de dire
did not place the respondent under arrest, but indi-  quoi que ce soit, mais que tout ce qu’elle dirait
cated that he would like to talk to her outside once  pouvait servir de preuve. Le sergent Tait n’a pas
she had spoken to a lawyer, if she chose to do so. et diiritimée, mais il a mentiomngu’il aimerait
Sgt. Tait then went outside. This exchange was the  lui parler dehors une fois qu’elle aurait commu-
second conversation between the respondent and e akpc un avocat, si elle legifait. Il est alors
police. sorti. Cet entretien est la deeié conversation

entre l'intimée et la police.

The respondent called a lawyer from a L'intimee est ale chez un voisin pour appeler
neighbour’s trailer. About 45 minutes later she  un avocat. Elle est revenue environ 45 minutes
returned and got into the front seat of Sgt. Tait's  plus tard et s'est amsikavant de l'auto-
police car. She said that she had spoken with a  patrouille du sergent Tait. Elle a dit agair parl’
lawyer and that, on the lawyer’s advice, she would  un avocat et que, cenfera ses conseils, elle

not provide a statement with respect to the acci- ne ferait auaaheration relativemerd I'acci-
dent. Sgt. Tait told her she did not have to provide  dent. Le sergent Tait lui a dit quétlle pds
a written statement. He asked her if she had tenue de faire eclaradion ecrite. Il lui a

swerved to miss a deer, as she had said earlier. She  desiaid avait vie’brusquement powaviter
replied: “Actually there were two. It was on the  un chevreuil, comme elle l'avait ditqlusIE a
blind corner across from the mill at Galloway. | epondu: fRADUCTION] «En fait, il y en avait deux.
just swerved and | thought | hit the jack and | pan- et@itQa l'intersection caae en face de l'usine °
icked. I'm sorry.” Sgt. Tait informed the respon-  Galloway. J'ai teunonisquement, j'ai peasjue
dent of some of the charges she might face as a  javaisheuctic et j'ai panige.” Je suis e&so-
result of the accident. Sgt. Tait then told the ee.b Le sergent Tait a infoemlintimée de
respondent that even though she was not required  quelques accusations qui pairenipoteés

to provide a written statement, she would be contre elle par suite de l'accident. Il lui a dit
required to provide a statement, if requested to do  ensuite gumee si"elle rétait pas tenue de faire
so by police, under the British ColumbMotor  une dclarationecrite, elle devait faire unesdiara-
Vehicle Act. He told the respondent that any state-  tion en vertu d&ldeor Vehicle Act de la
ment she gave under tihéotor Vehicle Act could  Colombie-Britannique, si la police le lui deman-
not be used against her in court, but Sgt. Tait did  dait. Il a Kittimée qu’aucuneetlaration faite
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not expressly request a statement undeMber
Vehicle Act from the respondent. This was the
respondent’s third and final conversation with
police on the morning of October 7, 1994.

en vertu de laviotor Vehicle Act ne pourraitetre

ugBstontre elle devant un tribunal, mais il ne lui
a pas formellement dentnttire une etlara-
tion en vertu ddd@r Vehicle Act. Cela consti-

tuait la troiseme et dermire conversation de 'inti-
mée avec la police dans la ma&du 7 octobre
1994.

Sgt. Tait seized the pickup truck that was in the
respondent’s driveway. The truck was later deter-
mined to be owned by the respondent’s husband.
The plastic fragments from the accident scene
were matched to the damage to the truck’s right
front corner.

The respondent was charged under s. 258(1)(
of the Code with the offence of failure to stop at
the scene of an accident. The Crown proceeded by
indictment. The respondent elected to have the trial
heard by a provincial court judge. At trial, the
Crown sought to adduce evidence of the three con-
versations between the respondent and police on
October 7, 1994. Defence counsel argued that the
respondent’s various statements to police were
involuntary, that they were obtained in violation of
her s. 10¢) Charter rights, and that their admis-

Le sergent Tait a saisi le camion qui se trouzait */
lEntdu domicile de l'intimé. Il a€ete établi
plus tard que le camion appartenait au mari de I'in-
egint’es dbris de plastique troeg sur les lieux
de l'accident correspondaient aux dommages au

coin avant droit du camion.

Lintimee a e® accusé, en vertu de lal. 8

25241 Ylu Code, d’avoir fait defaut d’argter lors
d’'un accident. Leerrirpsiilic a praed par
voie d'acte d’accusation. eé&ntimchoisi de

subir un psodévant un juge de cour provinciale.
Aweprde ministre public a temtde pesenter
en preuve les trois conversations du 7 octobre 1994
entre Betehla police. L’avocat de lafghse
a soutenu que les divmiseatidhs faites par

l'ingéma la policeetaient involontaires, qu'elles
avaiegit ‘obtenues en violation des droits pro-

sion into evidence would violate her right under eggs par I'al. 10) de laCharte, et que leur utilisa-

s. 7 of theCharter not to be compelled to incrimi-
nate herself. A joinwoir dire was held on all of
these issues.

tion contreviendrait au droit de neepras con-
traint de s'incriminer que garantit I'art. 7 de la
Charte. Un voir-dire conjoint &fé tenu sur toutes

ces questions.

The respondent testified on their dire. She
stated that she knew immediately upon being
involved in the accident that she was under a duty
to report it. With respect to her first conversation
with Sgt. Tait, prior to the giving of the s. D)(

L'intim’ee a €moigre€ au voir-dire. Elle a affire” °

sawasrld survenance de I'accident qu'edtait
tenue declarel. Relativemerd Sa prendre
conversation avec le sergent Tait, avant la mise en

garde de l'al. 1b), I'intimee a ¢moigré qu'elle

warning, the respondent testified that she felt thagtait sous I'impression qu'il stait rendu chez elle

he had attended at her premises to take an accident

report, and that she was under a duty to speak to
him about the accident. She stated that she contin-
ued to feel obligated to speak to him after she had
spoken to a lawyer.

The trial judge, Carlgren Prov. Ct. J., accepted
the respondent’s evidence that she believed she
was required by law to report the accident to

pour faire un rapport d'accident eetqit'elle ~
tenue de l'informer des circonstances de l'acci-
dent. Elle aeafiivoif contine” de se sentir
@blog lui parler aps avoir communicgiavec

un avocat.

Le juge du proes, le juge Carlgren de la Courl0
provinciale, aeatedftioignage de l'intireé
selon lequel elle cretyaiobligge par la loi de

police. Although he found that the respondent’s ecldfer I'accident la police. Bien qu'il ait conclu

statements to police were voluntary, and dismissed

questdardtions faites par l'intigg€a la police
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the motion under s. 16), he allowed the s. 7 etaient volontaires et qu'il ait regta reqete fon-
motion and excluded the respondent’s statementsee sdf I'al. 10), il a accoré’la reqete fona’e sur
to police pursuant to s. 24(1) of thkarter. Atthe  I'art. 7 et atart les dclarations faites par I'inti-
close of the Crown’s case, defence counsel broughtee @nla police, en vertu du par. 24(1) de la
a motion to have the charge against the responde@harte. Aprés la pesentation de la preuve du
dismissed on the basis that the Crown had adduced  emmigtiblic, I'avocat de laeflénse a demard”
no evidence as to the identity of the person driving  paretegl€ rejet de I'accusation peet’contre
the truck which had struck Mr. O'Brien. The [lintee”au motif que le ministe public n’avait
motion was granted and the respondent was acquit-  produit aucune preuve djigantité du con-
ted. A Crown appeal on the s. 7 issue was dis-  ducteur du camion qui avatNta@Brien. La
missed by a majority of the Court of Appeal for  retpaett accorde et l'intimée aet acquitte.
British Columbia. L’appel du ministe public sur la question relative
a lart. 7 aeté reje€ par la Cour d'appel de la
Colombie-Britanniquea la majori€.

B. Accident Reports Under the Motor Vehicle Act  B. La déclaration des accidents en vertu de la
Motor Vehicle Act

Section 61 of the British Columbldotor Vehi- L'article 61 de laMotor Vehicle Act de la
cle Act establishes a statutory regime requiring and  Colombie-Britaneigldit'un ggime Egal obli-
regulating the reporting of motor vehicle accidents  geardgiésant la eClaration des accidents auto-
in the province. Sections 61(1) and (1.1) require a  mobiles dans la province. Les paragraphes 61(1) et
driver involved in a motor vehicle accident to  61(1.1) obligent tout conducteur irapdigis un
report the accident where the accident has caused  accident d’autcanddalarer I'accident lorsque
death or personal injury, or has caused property celui-ci & ¢aus0rt, des blessures ou des dom-
damage beyond a certain monetary value. The magexietatont la valeur ercle un certain
driver is expressly required to provide information ~ montant. Le conducteur est expeasstenu de
to the person who receives the accident report  fournir les renseignements adquisersonne
(usually the police) as required. The provisions enfgalement un policier) qui ceit la dEclaration
read as follows: d’'accident. Ces dispositionsvpiént:

[TRADUCTION]

61. (1) Where a vehicle driven or operated on a high- 61. (1) Lorsqu’un hicule conduit ou utilss’sur une
way, either directly or indirectly, causes death or injury route cause, directement ou indirectement, la mort d’'une
to a person or damage to property causing aggregate personne ou des blessures, awesnusens des
damage apparently exceeding the amount set out in sub- dommages dont la valeur totale sedelli exoh-
section (1.1), the person driving or in charge of the vehi- tamtupau paragraphe (1.1), la personne qui conduit
cle shall report the accident to a police officer or to a  diatile ou qui en a le coote” doit dclarer I'acci-
person designated by the superintendent to receive those a demgolicier owa’la personneasigree par le surin-
reports, and shall furnish the information respecting the tendant pour recevo@ctastibns, et elle doit four-
accident required by the police officer or designated per- nir tout renseignement requis par le policier ou la

son. personneasigrée relativemena T'accident.
(1.1) The amount referred to in subsection (1) is (1.1) Le montamtawisparagraphe (1) est de
(&) $1 000, in the case of a vehicle other than a a) 1 000 $ dans le casetlioolev autre
motor cycle, and gu’une motocyclette;
(b) $600, in the case of a motor cycle. b) 600 $ dans le cas d'une motocyclette.

Section 61(4) imposes a corresponding duty Le paragraphe 61(4) imposela personne qui
upon the person who receives an accident report tocoitreune @claration d’accident [I'obligation
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secure information from the driver and from other  elative d'obtenir les renseignements pertinents

sources and to prepare a written report. The recipi- eaupd conducteur et d’autres sources, et de

ent of the information is required by law to secure ediger un rapport. La loi exige qu’elle obtienne

the particulars of the accident, the persons destaild” sur l'accident, sur les personnes

involved, the extent of the personal injury or prop-  impigsi’et sur étendue des blessures et des

erty damage, and other necessary information: dommageserieigt” ainsi que tout autre
renseignementetessaire:

[TRADUCTION]

(4) The person receiving a report under this section (4) La personneqjtiiuge @claration aux fins du
shall secure from the person making it, or by other es@nt article doit obtenir, de la part de I'auteur de la
inquiries where necessary, the particulars of the acci-ecladdtion ou par d'autres moyens, scessaire, des
dent, the persons involved, the extent of the personaletailsl” sur I'accident, sur les personnes impiEg”
injury or property damage and other information neces- etefilue des blessures et des dommagesigiat ainsi
sary to complete a written report of the accident, and gue tout autre renseignecasstiné pouediger un
shall forward the written report to the superintendent rapport de I'accident, et elle doit transmettre ce rapport
within 10 days after being advised of the accident. au surintendant au plus tard 10 jesrsagrete
informée de I'accident.

Section 61(7) of the Act supplements the report- Le paragraphe 61(7) de la Loi core@ le 13

ing scheme by creating use immunity for the egime de d€larations en coafanta l'auteur de la
declarant in relation to the information provided ecldiration I'immuni¢” contre la mise en preuve
pursuant to s. 61(1). The declarant is protected des renseignements fournis emeiarmau
against self-incrimination by a statutory guarantee  par. 61(1). Sauf dans deux cas, I'auteaclde la d”
that, with two exceptions, neither the report nor  ration esegéatontre I'auto-incrimination par la
any information contained in it is admissible in a  garard@alé que ni le rapport ni les renseigne-
trial or proceeding arising out of the accident: ments qui y sont contenus ne sont admissibles en
preuve dans un pres ou dans une instanoecou-
lant de I'accident:

[TRADUCTION]
(7) The fact a report has been made under this section (7) Le fait qu’un rapgorédige en vertu du g
is admissible in evidence solely to prove compliance sent article est admissible en preuve uniquement dans le
with this section, and the report is admissible in evi- butataaitrer que le psent article &t& resped; et

dence on the prosecution of any person for the offence le rapport est admissible en preuve dans le cadre de la
of making a false statement therein, but neither the poursuite de toute personne pour l'infraction d’avoir fait
report nor any statement contained in it is admissible in une faaskeation s’y trouvant, mais ni le rapport ni
evidence for any other purpose in a trial or proceeding ézdaditions qu'il contient ne sont admissibles en
arising out of the accident referred to in the report. preugaelque autre fin dans le cadre d’'un psoou

d’'une instance efoulant de I'accident mentioardans

le rapport.

As is discussed below, the parties have agreed that Comme on le verra plus loin, les parties convien-
this use immunity applies only in provincial pro-  nent que cette immuwutitre I'utilisation de la
ceedings and not in proceedings under@bde. preuve ne s’applique qu'aux petires prises en

vertu des lois provinciales et nancelles prises en

vertu duCode.
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[I. Judicial History
A. Provincial Court of British Columbia

Il. Historique des predures judiciaires

A. La Cour
Britannique

provinciale de la Colombie-

Carlgren Prov. Ct. J. held that the respondent’s Le juge Carlgren conclut que les troisctira-

three statements to police on October 7, 1994,
were all made under the statutory compulsion of
s. 61 of theMotor Vehicle Act. Carlgren Prov.

Ct. J. first considered whether the conditions pre-
cedent to the obligation to report an accident
existed in the respondent's case. He asked
whether, as a general matter, the obligation to

report an accident exists as soon as a driver has a

subjective and possibly mistaken belief in the duty
to report the accident, or whether the belief must
be objectively reasonable in light of the require-

ments of the statute. He found that, where a party
wishes to claim the benefit of the use immunity

accorded by s. 61(7), as distinct from where a per-
son is being prosecuted for a failure to report an

accident, objective reasonableness is not required

in order for a report to be deemed to have been
made pursuant to the duty in s. 61(1). An accident
report, he concluded, “is a statement concerning an

tionsetintfaites par l'intinge a la police le
7 octobre 1994 en vertu de l'obligatio@empos’

par I'art. 61 de Motor Vehicle Act. Il examine

d'abord si les conditieaklpliesa’'obligation
delater un accidergtaient pesentes dans le
cas de Bimtithse demande si, decém, ggré-
rale, I'obligationegtarétr un accident nadu
monmnéatconducteur croit subjectivement, et
eid-erroement,etre tenu de le faire, ou si la
croyanceetfeitobjectivement raisonnabdela
leraides exigences de la loi. Il conclut que lors-
gu'une patigedse mvaloir de I'immuni€
contre [l'utilisation de la preuve en vertu du
par. 64(19,difference du cas d'une personne
poursuivie pour omissicetkdeed un accident,
le eeraatbjectivement raisonnable de la
croyance n'est pas requis pour gclamaiai
spuEe faite conforrament au par. 61(2). Il
conclut qu'edaration d'accident TRADUC-

accident made to a police officer by a person whalioN] «est une dElaration relativea "un accident,

believes it is a statement required to be made”.

faiten policier par une personne qui cretite”

tenue de la faire».

Carlgren Prov. Ct. J. went on to state that, if he Le juge Carlgren dit ensuite que, s'il se trompe

were wrong in his determination of what consti-

dans eterdiination de ce qui constitue une

tutes a compelled accident report under ss. 61(1)eclacdtion obligatoire d'accident en vertu des

and (7), the obvious damage to the respondent’s
husband’s truck in this case, as apparent from pho-
tographs filed as exhibits, was sufficient for the

respondent to have held a reasonable belief that

she was required to report the accident. He held
that the respondent subjectively believed that she
was required to report the accident, and that when
she called the R.C.M.P. on the morning of October

7, 1994, and engaged in subsequent conversations

with the police, she did so pursuant to her per-
ceived obligation to report.

par. 61(1) et (7), les doreridgets ‘cales au
camion du mari dedérgimi’espCe, comme |l
ressort des photos prodtaiest suffisants pour

avoir la croyance raisonnable qu'ilefclbaérd”
l'accident. Il conclut que ¢atiroyait subjecti-
vement qu'elle dexddred” I'accident et que
son aggehoniquea’la GRC dans la mage’
du 7 octobre 1994 et ses conversatienseslt”

avec la pslittaient de ce qu'elle croyaitré
son obligatioreclardt.

Carlgren Prov. Ct. J. held that the admission of Le juge Carlgren conclut que l'utilisation contre

the respondent’s three statements to police as evi-

dence against her in her criminal trial would vio-
late s. 7 of theCharter, and that the statements
should therefore be excluded pursuant to s. 24(1).

léetjrdans un pres criminel, des troiseatla-

rations qu’elle a faitespolice contreviendradt
lart. 7 delaarte, et que les eé€larations doivent

aorecetarees conforrament au par. 24(1).
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He reviewed the decisions of this CourtRnv. Il examine les aefs de notre CourR. c.

Fitzpatrick, [1995] 4 S.C.R. 154, andhomson  Fitzpatrick, [1995] 4 R.C.S. 154, efThomson

Newspapers Ltd. v. Canada (Director of Investiga- Newspapers Ltd. c¢. Canada (Directeur des

tion and Research, Redtrictive Trade Practices  enquétes et recherches, Commission sur les pra-

Commission), [1990] 1 S.C.R. 425, as well as thetiques restrictives du commerce), [1990] 1 R.C.S.

decisions of the British Columbia Supreme Court 425, dsmen‘que les efisions rendues par la

in R v. Soyker (1990), 63 C.C.C. (3d) 125, aRl  Cour supeme de la Colombie-Britannique daRs

v. Sillman, [1994] B.C.J. No. 646 (QL). Both of c. Spyker (1990), 63 C.C.C. (3d) 125, & c.

these latter trial judgments had excluded stateSillman, [1994] B.C.J. No. 646 (QL). Dans ces

ments made under the compulsion of provincial dzes, les jugements du pescavaienecare

statutes from criminal trials on the basis that their  leslatations faites en vertu d’'une obligation

use in the trial would itself be a breach of the ing@opar des lois provinciales au motif que leur

accused’s s. 7 rights. Carlgren Prov. Ct. J. held that  utilisation dans le cadre desgiotnel cons-

he was bound to accept these two decisions as tituerait une contravention aux droits de I'accus’

determinative, provided the respondent could en vertu de l'art. 7. Le juge Carlgren conclut qu’il

establish that she fell within the scope of the prin-  @sphf ces deuxetisions, dans la mesure o°

ciples enunciated therein. l'intiee” peut dmontrer qu'elle tombe sous I'ap-
plication des principes qui gtaientenone's.

Carlgren Prov. Ct. J. found that the respondent Le juge Carlgren juge que lintieg” a @montg 17

had established that admission of the statements  que l'utilisationediesadions contreviendragt °

would violate s. 7. He concluded that, although the  T'art. 7. Il conclut que, bien que les principes de la

principles of fundamental justice must reflect a  justice fondamentale doivesteredihequilibre

balance between the interests of society and the entrerdtrde la so@fé et les droits de I'indi-

interests of the individual seeking the protection of  vidu qui recherche la protection de l'art. 7, I'im-

s. 7, use immunity is itself a reflection of that bal-  mardtntre I'utilisation de la preuve regente

ance. Carlgren Prov. Ct. J. held ttgyker and  cetequilibre. Le juge Carlgren conclut que les

Sillman applied in the respondent’s case to require eta®yker et Sillman s’appliquent dans le cas

the exclusion of all three statements, and he de I'egipdurecarter les troisetlarations, et il

excluded them pursuant to s. 24(1). les exclut en vertu du par. 24(1).

At the end of his reasons, Carlgren Prov. Ct. J. A la fin de ses motifs, le juge Carlgren fait18
commented that s. 61 of tiMotor Vehicle Act is  observer que l'art. 61 de Motor Vehicle Act est
vague as to what information is required to be vague cadhimformation exige d'un conduc-
reported by a driver. He stated that this vagueness  teuedard que cela doietfe interpet en
should enure to the benefit of the accused, unless  faveur de Eacc@ushoins que le ministe
the Crown is able to establish that a particular  public ne soit capablemmutér qu’une etla-
statement was not made pursuant to the statutory  ratioredoriapagt faite en vertu de I'obliga-

obligation to report an accident. tioegidle de dClarer les accidents.
B. Court of Appeal for British Columbia (1998), B.La Cour dappel de la Colombie-Britannique
122 C.C.C. (3d) 167 (1998), 122 C.C.C. (3d) 167
(1) Esson J.A., Lambert J.A. concurring (1) Le juge Esson, avec l'appui du juge
Lambert

Esson J.A. reviewed the decision of this Court Le juge Esson examine I'atr'de notre Cour 19

in Thomson Newspapers, supra. He stated that all Thomson Newspapers, précité. Il dit que, dans cet
five members of the Court in that case agreed that, et,des cing membres de notre Cour ont coaclu °



20

21

22

430 R. V. WHITE  lacobucci J. [1999] 2 S.C.R.

where testimony is compelled in the context of  I'unarémiflie, lorsqu’il y admoignage fore”
proceedings investigating wrongdoing and poten-  dans le cadre delpres d’engefe sur des actes
tially resulting in criminal charges, s. 7 affords  fautifs pouvant menates accusations crimi-

protection co-extensive with the individual's testi-  nelles, I'art. 7 offre une protection correspandant °
monial participation, through use immunity in la participation des personnes copmuEng
those subsequent criminal proceedings. acgd I'immunité contre l'utilisation de la preuve

dans des pradures criminelles wdtieures.

Esson J.A. reviewed this Court's decision in Le juge Esson examine 'atrFitzpatrick, pré-
Fitzpatrick, supra, and concluded that it was not e&itle notre Cour et il conclut qu’il n'est pas
applicable to the facts of the respondent’s case. applicable aux faits eésvpgul'intinée. |l sou-

Esson J.A. noted that one of the reasons why the ligne que 'une des raisons pour lesqueb¢s cet arr”
admission of the compelled records in that case  conclut que I'utilisation des documents en cause ne
was found not to violate s. 7 was that the mainte-  contreviena ffast.” 7 est que la production de
nance of the records was an integral part of a regu-  ces documents fait pagiantet’d’'un egime
latory scheme in which both the accused and the edimientation auquel tant I'aceusjue IEtat
Crown were participants. Exclusion of the records  participent. L’exclusion des documents aurait
would have “remove[d] the teeth” from the regula- TRADUCTION] «privé de son mordant» leegime
tory scheme itself (p. 177). The difference between edgementation lui-mme (p. 177). Il dit que la
Fitzpatrick and this case, he stated, was that the emiffce entre I'affair€&itzpatrick et la pgsente
respondent was being prosecuted for a criminal  affaire est qu'erd&spintimée est poursuivie
offence. None of the reasoninghitzpatrick could  pour une infraction criminelle. Le raisonnement
be applied in this different context. Esson J.A.  suivi danselditzpatrick ne peut aucunement
stated that, if compulsory accident reports could betre applige’dans ce contexte difféent. Il dit€éga-
used against an accused in criminal proceedings, lement que [l'utilisationedesations obliga-
this would compromise the integrity of the statu-  toires d’accident contre le@cdass le cadre de
tory reporting scheme, since motorists would pre-  @dacés criminelles, porterait atteirgel’intée-
fer to refrain from reporting accidents rather than egdii €gime Egal de dclaration puisque les
risk self-incrimination. automobilistes gféreraient s’abstenir deedlarer

des accidents platque de risquer de s’incriminer

eux-nmemes.

With respect to the issue of whether all of the Sur la question de savoir si toutes lexldfa-
respondent’s statements to police were made pur-  tions de Bérd police oneté faites en vertu
suant to her statutory obligation under s. 61(1), de I'obligation prescrite par le par. 61(1), le juge
Esson J.A. stated that there was evidence upon  Esson dit qu'il yetedents de preuve permet-
which the trial judge could have reached the con-  tant au juge daspdscconclure qu’elles 'ont
clusion he did that they were, and that he saw net, €t qu'il ne voit aucun motif de modifier cette
basis for interfering with that conclusion. conclusion.

Esson J.A. then discussed the trial judge’s com- Le juge Esson traite ensuite des observations
ments regarding the vagueness of the reporting faites par le juge @s grocle caraete vague
requirement created by s. 61. Esson J.A. found de I'exigencedtrationedic€e par I'art. 61 et
that, contrary to the Crown’s submission, the trial il conclut que, contraireméatpgtention du
judge had not imposed a reverse onus on the mirigtublic, le juge du pres'n’a pas impas”
Crown to prove that a statement by the accused ce dernier le fardeau invergle prouver que la
was not made pursuant to a statutory obligation eclatation de l'acce€ n’avait paseté faite en
under s. 61(1). Esson J.A. interpreted the trial  vertu de I'obligatiemuprpar le par. 61(1). Le
judge as first having determined that the juge Esson cemsidque le juge du pres  a
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respondent had met the onus of establishing a  d'abeterrdiré que lintimée sEtait acquitte
prima facie case that her statements were made  du fardegabilt’prima facie que ses eClara-
pursuant to the reporting requirement, and then tions avetériaites en vertu de I'exigence de
having ruled that it was up to the state to adduceecladation, et qu'il a ensuite conclu qu’il incom-
evidence of its own to rebut thisima facie case,  baita I'Etat de efuter cette preuverima facie,

in accordance with the ordinary onus of proof in  selon le fardeau de preuve habliteghrd des
Charter matters. Esson J.A. found no error in prin-  questicessh’ laCharte. Le juge Esson conclut
ciple in the manner in which the trial judge dealta I'absence d'erreur de principe dans la raeni
with what Esson J.A. described, at p. 179, as a  dont le juge despaocabord’ce qu'il a quali#’
“rather tricky question”. Esson J.A. therefore dis-  d&RADUCTION] «question pluif délicate»
missed the Crown’s appeal. (p. 179). Le juge Esson a done tgppel du

ministére public.

(2) Southin J.A. dissenting (2) Le juge Southin, dissidente

Southin J.A. began her analysis by noting that Le juge Southin commence son analyse en soé?
the Charter does not contain a blanket protection  lignant quehiarte ne contient aucune protection
against self-incrimination. She referred to the endggale contre I'auto-incrimination. Elle seféfe
judgment of this Court ifritzpatrick, supra, which  a I'arrét Fitzpatrick, précit, de notre Cour, lequel
emphasized the importance of engaging in a con-  insiste sur I'importance ddgredbcine analyse
textual analysis in order to determine whether the  contextuelle afiatderdner si le principe inter-
principle against self-incrimination has been  disant I'auto-incrimination est applicable. Le juge
engaged. Southin J.A. stated that the principles of  Southin dit qu’en vertu de l'art. 7, les principes de
fundamental justice under s. 7 require a balance to  justice fondamentale exigent I'atteintguiFun ~
be struck between the interest of the individual libre entre les droits d'une personne demandant la
claiming the protection of s. 7, and the interest of  protection de I'art. 7 etr@imour la so@ft de
society in providing a fair and workable system of  fournir unesystde justiceduitable et fonction-
justice. She emphasized Canadian society’s press-  nel. Elle neatidance I'in€rét pressant de la
ing interest in curbing motor vehicle offences, stricanadienne dans laduction des infrac-
referring on this point to the reasons of Cory J. in  tions de la route, se fandatEgard sur les
R. v. Hundal, [1993] 1 S.C.R. 867, and to recent  motifs du juge Cory danst’&rtc. Hundal,
statistics regarding death and injury rates from [1993] 1 R.C.S. 867, et sur des statistignEsr”
motor vehicle accidents in British Columbia. sur lesad’et les blessuresstltant des accidents

d’automobile en Colombie-Britannique.

Southin J.A. did not accept the Crown’s submis- Le juge Southin rejette I'argument du mieis” 24
sion that the analysis applied by the Court in public selon lequel I'analyse effepar” notre
Fitzpatrick, supra, was similarly applicable to the  Cour dans dFitzpatrick, précite, s’applique de
respondent’s case. She noted that, although driving elaenf&Zon au cas de l'inti@é. Elle fait remar-
is a regulated activity, driving is one of life's  quer quesmne”si la conduite automobile est une
necessities, such that it cannot be said that compul- ackgtémente, elle est une degcessits de
sory accident reporting constitutes voluntary com-  la vie, de sorte qu’on ne peut pas direeglee la d
pliance with a chosen regulatory regime. As she  ration obligatoire d’accident constitissioize
stated, at p. 194, “these sections are coercive and  volo@taire Egime de eglementation choisi.
were intended by the Legislature to be so.” Ellecldie, a la p. 194: fRADUCTION] «ces

dispositions sont coercitives et kegislateur les a
voulues ainsi».
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Nonetheless, Southin J.A. held that the princi- Né&anmoins, le juge Southin conclut que I'utili-
ples of fundamental justice are not violated where  sation de ceetémerits d’'une elaration obli-
at least some elements of a compulsory accident  gatoire d'accident danseasiqunminel portant
report are adduced as evidence in a criminal trial ~ sur une infraction de la route ne portait pas atteinte
for a driving offence. She stated that, if Parliament  aux principes de justice fondamentale. Elle dit que,
enacted a statute providing that statements com-  sedesldteur promulguait une loi @royant
pelled by theMotor Vehicle Act were admissible in  ['utilisation, dans le cadre de pdarés crimi-
criminal proceedings, that statute would be sus- nellesediardtions faites en vertu de I'obliga-
tained either under s. 7 or under s. 1 of@mar-  tion impo€e par laMotor Vehicle Act, cette loi
ter, at least to the extent of rendering admissible  serait valide, soit en vertu de I'art. 7, soit en vertu
the name and address of the driver and the fact that de l'article premieiCliarte, a tout le moins
he or she was driving at a certain place and time.  dans la masweraént admissibles le nom et
Admitting any more of the statements, though, I'adresse du conducteur ainsi que le fait qu’il se
would go beyond the needs of society. As a result,  trouvait au valamt moment et en un lieu
she found that the trial judge’s imposition of a rule  donkdmettre toute autre partie desclirations
of automatic exclusion of all statutorily compelled irait toutefois aa-dek besoins de la se#. En
statements was over broad. ceqeénce, elle conclut que I'imposition par le
juge du proes d'une egle d'exclusion automa-
tique de toutes lesedlarations exigés par la loi
était trop ghérale.

With respect to the facts of the case, Sur les faits, le juge Southin accepte la conclu-
Southin J.A. accepted the trial judge’s finding that  sion du juge depreelon laquelle, lors de son
the respondent’s initial telephone call to police was  premier apféglhnique, lintinge croyait sin-
founded in an honest belief that she was under areremeént qu’elleefait tenue de parlea la police.
obligation to speak to police. She also agreed with  Ellegstement d’accord avec la conclusion du
the trial judge’s conclusion that such an honest juge dweprqa’il n’en faut pas plus pour qu’'une
belief is all that is required to bring a statement ecldfation tombe sous I'application du par. 61(1)
within the scope of s. 61(1) of thdotor Vehicle  de laMotor Vehicle Act en tant que eClaration for-
Act as a compelled statement. Southin J.A. foundee. te juge Southin conclut que la deumg con-
that the second conversation with police, when  versation avec la police, lorsque le sergent Tait est
Sgt. Tait first arrived at the respondent’s trailer,  @&ava roulotte de l'intireé, ne constituait que
was simply an extension of the initial phone call.  la prolongation de I'apléghidnique initial. Elle
However, she held that the third conversation, tak-  conclut toutefois que lartreisonversation, qui
ing place as it did after a s. b)@varning and after  a eu lieu &srl'avertissement doenén vertu de
the respondent had spoken to counsel, could not be  I8).et@pes que l'intinEe eut pada un avo-
considered compelled and was thus admissible in  cat, neeppeutdnsidfée comme ayargté for-
its entirety as an uncompelled statement, regard-ee, ef qu'elleetait donc admissible en totalign
less of the analysis under s. 7 of thearter. tant que dclaration non fomé, en dpit de

'analyse fonée sur l'art. 7 de I&harte.

Finally, Southin J.A. stated that the trial judge’s Enfin, le juge Southin dit que les observations
remarks as to the need for the Crown to demon-  du juge dagsoc la atessit”pour le minisife
strate a lack of statutory compulsion under s. 61  publiceteodfrer que laeatlaration n’a pastt
were obiter, and she did not consider it necessary  faite en raison de I'obligationdepasT'art. 61
to comment further on them. etdient des remarques incidentes, et ne juge pas

utile de les commenter davantage.
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Il. Issues

Ill. Les questions en litige

The formal order of the Court of Appeal states L'ordonnance formelle de la Cour d'appel?8

that Southin J.A.'s dissent is founded upon three
issues of law, namely:

indique que la dissidence du juge Southin est fon-

ed” sur les trois points de droit suivants:

[TRADUCTION]

1. Whether there is a rule of automatic and complete
exclusion in a criminal trial of all statements made
by an accused under compulsion of statute, namely,
section 61 of théMotor Vehicle Act, R.S.B.C. 1979,

c. 288.

2. Whether the voluntary statement of an accused made

under the statutory compulsion of s. 61 of kihetor
Vehicle Act that he or she was driving at a particular
time and place must automatically be excluded as
evidence in a criminal trial.

3. Whether the trial judge erred in law in concluding
that the voluntary statement of the accused to Sgt.
Tait after she had been informed of her section 10
Charter rights and after she had consulted with coun-

cés criminel,

1. La question de I'existence, danesircqmuoel,
d'uegle’ d'exclusion automatique et totale de
toutegdbmations faites par un aceush raison
d’'une obligation impes’par une loi, en I'espe,
l'art. 61 de laMotor Vehicle Act, R.S.B.C. 1979,

ch. 288.

2. La question de I'exclusion automatique, dans un pro-
d'une e€€laration volontaire d'un
aecusite en vertu de I'obligation impes”par
I'art. 61 ddotar Vehicle Act, selon laquelle il
conduisaitun moment ed Un endroit particulier.

3. La question de savoir si le juge ds aroommis
une erreur de droit en concluant eplerdso’
volontaire gu’'a faite BecewsSergent Tait agw
as@inriformée des droits que garantit I'article 10

sel must be excluded from evidence on the basis that

@lealde et apes avoir consuit'un avocat devait

it was a statement made under compulsion of the pro- etre étar€e comme preuve au motif qu'il s’'agissait

visions of theMotor Vehicle Act. [Emphasis added.]

d'uneedaration faite en vertu de I'obligation impo-

sée par les dispositions de Motor Vehicle Act?

[Je souligne.]

The Crown was subsequently granted leave to Le minis€re public a obtenu par la suite l'auto-22

appeal to this Court on two closely related
grounds:

risation d’interjeter appetsidgr notre Cour sur

deux moyenstroitement ks:

[TRADUCTION]

1. That the British Columbia Court of Appeal erred in
law in failing to find that statements compelled by
the operation of s. 61 of th®otor Vehicle Act,
R.S.B.C. 1979, c. 288, are properly admissible in
evidence on a criminal trial for reasons analogous to
those inRegina v. Fitzpatrick, [1995] 4 S.C.R. 154.

2. That the British Columbia Court of Appeal erred in
law in failing to find the trial judge erred in law both
in placing the onus on the Crown, and also in his
determination of what constitutes a statement made
under the compulsion of s. 61 of tMotor Vehicle
Act.

1. La Cour d’'appel de la Colombie-Britannique a com-
mis une erreur de droit en ne concluant pas que les
déclarations rendues obligatoires par l'art. 61 de la
Motor Vehicle Act, R.S.B.C. 1979, ch. 288, sont
admissibles en preuve dansesrcpnuioel pour
des motifs analogeeseux de I'aef La Reine c.
Fitzpatrick, [1995] 4 R.C.S. 154.

2. La Cour d'appel de la Colombie-Britannique a com-
mis une erreur de droit en ne concluant pas que le
juge diepracommis une erreur de droit en impo-
sant le fardeau de la preuve ererpir$t et en
déterminant ce que constituait uneectiration
requise par l'art. 61 de Meotor Vehicle Act.



30

31

32

33

434 R. V. WHITE  lacobucci J. [1999] 2 S.C.R.

IV. Analysis IV. Analyse
A. Introduction A. Introduction

To begin with, | am in general agreement with Tout d’abord, je suis essentiellement d’accord
the lucid reasons of and conclusions reached by  avec les motifs clairs et les conclusions du juge
Esson J.A. in the Court of Appeal in this case.  Esson de la Cour d’appel daasdatpraffaire.
Statements made under compulsion of s. 61 of the  kelamhtions requises par 'art. 61 deMator
Motor Vehicle Act are inadmissible in criminal Vehicle Act ne peuvent pastre utili€es dans le
proceedings against the declarant because their cadre delyres criminelles contre leur auteur
admission would violate the principle against self-  parce que leur utilisation porterait atteinte au prin-
incrimination. | agree with Esson J.A. that the cipe interdisant l'auto-incrimination. Je partage
respondent’s three statements to police in this case  I'opinion du juge Esson que le jugeedlaproc
were properly found by the trial judge to have been  coadbon droit que les troisedlarations faites
made under compulsion of s. 61, and that the trial  par I'egi@nla police I'avaiene® sous I'obliga-
judge did not impose a reverse onus on the Crown  tion ieeppar 'art. 61, et que le juge du pEec’
to disprove such compulsion. n'a pas impoal ministre public le fardeau

inver® de gfuter ce caraeté contraignant.

In these reasons, | wish to elaborate upon Dans ces motifs, je voudrais approfondir les
Esson J.A’'s conclusions, and to deal with the  conclusions du juge Esson et examiner les autres
other issues raised by the appellant and by the dis-  questionsessulear I'appelante et par la dissi-
sent of Southin J.A. In this respect, a brief outline  dence du juge SoAthiet égard, il peutefre
of the structure of the reasons may be useful. utile d’expogmrelbnent la structure des motifs.

| begin with a discussion of the primary issue of Jexamine d’abord la question principale des
why statements made to police under compulsion  raisons pour lesquellezlmsitibns faites la
of s. 61 of the British Columbillotor Vehicle Act  police sous l'obligation imp&& par 'art. 61 de la
are inadmissible in criminal proceedings againsMotor Vehicle Act de Colombie-Britannique ne
the declarant. This discussion relating to s. 7 of the  peuvergtpasitili€es dans un pres criminel
Charter constitutes the bulk of the analysis. In  contre leur auteur. Cet examendiantirt. 7 de
light of the dissenting reasons of Southin J.A. in Clarte constitue I'essentiel de I'analyse. J'exa-
the Court of Appeal, | also consider the more spe-  mine amdai,lumere des motifs dissidents du
cific question of whether the statements are admis-  juge Southin en Cour d'appel, la questia plus pr’
sible for the limited purpose of revealing the cise de savoir sidelmtions sont admissibles
declarant’s name and address and the fact that he  dans l'unique but de fairgrecdanadbm et

or she was driving at a particular place and time. 'adresse de l'auteur deldaation ainsi que le
fait qu’il conduisaita’ un endroit ea 'un moment
précis.

Next, | examine the issue of when, in law, a Ensuite, jexamine quand, en droit, ureckira-
statement may properly be characterized as having  tion peut correcreartnsidiée comme faite
been made pursuant to s. 61 of Metor Vehicle  en vertu de l'art. 61 de Islotor Vehicle Act. En
Act. In particular, is a subjective belief that one is  particulier, la croyance subjective de I'auteur qu'il
making a statement pursuant to s. 61 sufficient, or  fait w@uadition en vertu de l'art. 61 est-elle
must the belief also be reasonably held? Also, who suffisante, ou la croyance doit-elletrausasi- ~
bears the onus of establishing that a statement was  sonnable? Et sur qui repose le fardeau de prouver
made pursuant to s. 61 of tMotor Vehicle Act? gu’'une d@claration sefé faite en vertu de l'art. 61

de laMotor Vehicle Act?
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Finally, | consider the court’'s power to exclude Enfin, jexamine le pouvoir du tribunal ecarter 34
evidence whose admission at a criminal trial would  dEsnénts de preuve dont l'utilisation dans un
violate s. 7 of theCharter, and conclude with a  pres’ criminel contreviendraia Tart. 7 de la
discussion of the admissibility of the respondent’sCharte, et je conclus en examinant I'admissileilit”
three conversations with police on October 7, des trois conversations queckirgtimies avec la
1994. police le 7 octobre 1994.

It should be noted that, in their submissions |l faut souligner que deux questions juridiques”5

before this Court, the parties have not disputed two  n’ontef@gasontestes par les parties dans leurs

legal issues. First, the parties agree that the use plaidoiries devant notre Cour. En premier lieu, les
immunity created by s. 61(7) of tiMotor Vehicle  parties conviennent que l'immueitcontre ['utili-

Act does not extend to proceedings under the  sation de la preaéee maf le par. 61(7) de la

Code, because it would bdtra vires the province Motor Vehicle Act ne couvre pas les predires

of British Columbia to restrict the admissibility of  intees en vertu duCode, car la Colombie-
evidence in criminal matters. It is for this reason  Britannique outrepasserait ses pouvoirs si elle res-
that the respondent has sought the protection of the  treignait I'admisesitiéi€Ements de preuve en
Charter in order to exclude her three statements to  emattiminelle. C'est pour cette raison que I'in-

police. timée a invoga’la protection de I&harte pour
écarter les troisatlarations qu’elle avait faitesla
police.

Second, the respondent has not contested the En deuxéme lieu, l'intimée n'a pas contestia 36

trial judge’s finding that the respondent’s state- conclusion du juge desselon laquelle ses

ments to police were voluntary. The issue of vol- ecldfationsa’ la police etaient volontaires. La

untariness is thus not squarely raised in this appeal, = question dueraraotontaire n'est donc pas

and | do not intend to discuss it. sowdewdirectement dans legzent pourvoi, et je
n'ai pas l'intention de I'aborder.

B. The Section 7 Issue B. La question relative a I'art. 7

The principal s. 7 issue in this appeal is whether En I'espece, la question principale, relativement’
the admission into evidence in a criminal trial ofa 'art. 7, est de savoir si l'utilisation dans un pro-
statements made under compulsion of s. 61 of thees cciminel de éClarations requises par l'art. 61
Motor Vehicle Act would violate the principle  de Motor Vehicle Act contreviendrait au principe
against self-incrimination. The respondent did not interdisant I'auto-incrimination. Aesyrointi-
challenge the constitutional validity of s. 61 at eemfh’a pas contestla validig constitutionnelle
trial, but rather sought a remedy under s. 24(1) of de l'art. 61, mais a deraedéparation en
the Charter. The respondent’s position and the  vertu du par. 24(1) déhdate. La position de
finding in the courts below is that, while compel-  l'inBmet la conclusion des tribunaux d’instance
ling a driver to report a motor vehicle accident endure sont que, bien que le fait d’obliger un
accords with s. 7 of th€harter, the principle  conducteua tEclarer tout accident d’automobile
against self-incrimination as embodied in s. 7  soit confoami@ari. 7 de laCharte, le principe
requires at least that the driver be protected against  interdisant I'auto-incrimination exige au moins
the subsequent use of such a report in criminal  que le conducteur segprotitre I'utilisation
proceedings. udtfieure d'une telle eflaration dans des pour-

suites criminelles.
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Section 7 of theCharter reads as follows: L'article 7 de laCharte dit:

7. Everyone has the right to life, liberty and security 7. Chacun a droia la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof de sa personne; il redr@eudr€ atteintea ce droit
except in accordance with the principles of fundamental gu’en conéormieCc les principes de justice fonda-
justice. mentale.

Where a court is called upon to determine whether  Lorsque le tribunal est app&iminer s'il y a
s. 7 has been infringed, the analysis consists of eu atiliggt.” 7, son analyse doit comporter
three main stages, in accordance with the structure etapes$ principales, confoementa’ la formu-
of the provision. The first question to be resolved lation de la disposition. Lagpecmiiestiona’
is whether there exists a real or imminent depriva-esoudre est s'il y a privatiorelle ou imminente
tion of life, liberty, security of the person, or a  de la vie, de la Bhelt'la scurig de la personne
combination of these interests. The second stage ou d'une combinaison de ces trois droits. La
involves identifying and defining the relevant prin-  deu®e €tape consista identifier eta’ qualifier

ciple or principles of fundamental justice. Finally, le ou les principes de justice fondamentale perti-
it must be determined whether the deprivation has  nents. Enfin, ilégrdher si la privation s’'est
occurred in accordance with the relevant principle  produite coefment aux principes pertinents:

or principles: sedk. v. S. (RJ.), [1995] 1 S.C.R. voirR c. S (RJ.), [1995] 1 R.C.S. 451a la

451, at p. 479per lacobucci J. Where a depriva-  p. 479, le juge lacobucci. Lorsque la privation de
tion of life, liberty, or security of the person has la vie, de la kbeu de laeCurigé de la personne
occurred or will imminently occur in a manner  s’est produite ou est sur le point de se produire
which does not accord with the principles of fun-  d’'une m@ninon conforme aux principes de la
damental justice, a s. 7 infringement is made out.  justice fondamentale, |'adtéarte 7 esetablie.

In the present case, it is clear that the respond- En I'esgece, il est clair que le draitla liberg€ de
ent’s liberty interest is engaged by the potential I'i@mést mise en jeu par l'utilisation poten-
admission into evidence of her three statements to  tielle des &olarations qu'elle a faitea la
police on October 7, 1994, because she faces the  police le 7 octobre 1994, car elle éaitirface
possibility of up to five years’ imprisonment if  peine pouvant aller jus@irg ans d’emprisonne-
convicted on indictment under s. 252€))6f the  ment si elle est reconnue coupable sur acte d’accu-
Code. The pivotal question is whether the admis-  sation en vertu de I'al. 2p2({1ode. Il s’agit
sion of the three statements would accord with the  essentiellement de savoir si I'utilisation des trois
principles of fundamental justice. edarations serait conforme aux principes de la

justice fondamentale.

~

C. The Principle Against Self-Incrimination C. Le principe interdisant |’ auto-incrimination

(1) General Principles (1) Les principesrgfaux

It is now well-established that there exists, in Il est maintenant bieretabli qu'il existe, en
Canadian law, a principle against self- droit canadien, un principe interdisant I'auto-
incrimination that is a principle of fundamental incrimination qui constitue un principe de justice
justice under s. 7 of th€harter. The meaning of  fondamentale en vertu de l'art. 7 dehlrte. La
the principle, its underlying rationale, and its cur-  signification de ce principe, sa ragtonat'Son
rent status within Canadian law have been dis-ole dctuel en droit canadien sont anas/glans
cussed in a series of decisions of this Court, nota- plusieursts arde notre Cour, notamment
bly Thomson Newspapers, supra; R. v. Hebert, = Thomson Newspapers, précité; R. ¢. Hebert, [1990]
[1990] 2 S.C.R. 151R v. P. (M.B), [1994] 1 2 R.C.S.15R. c.P.(M.B.), [1994] 1 R.C.S. 555,
S.C.R. 555per Lamer C.J.R. v. Jones, [1994] 2  le juge en chef LamdR; c. Jones, [1994] 2 R.C.S.
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S.C.R. 229,per Lamer C.J.;S (RJ), supra; 229, le juge en chef Lame& (RJ.), précit;
British Columbia Securities Commission V. British Columbia Securities Commission c.
Branch, [1995] 2 S.C.R. 3; anBitzpatrick, supra.  Branch, [1995] 2 R.C.S. 3; efitzpatrick, précité.

The principle against self-incrimination was Le principe interdisant I'auto-incriminationede” 41
described by Lamer C.J. dones, supra, at p. 249,  dtrit par le juge en chef Lamer dans kdrl6nes,
as “a general organizing principle of criminal epitt, 4 la p. 249, commetant «un principe
law”. The principle is that an accused is not directeamégdl de droit criminel». Ce principe
required to respond to an allegation of wrongdoing  veut que I'acoasSoit pas tenu depondrea’
made by the state until the state has succeeded in  wyatalli d'acte fautif faite parHtat avant
making out gorima facie case against him or her.  que ce dernier puissseptér une preuv@ima
It is a basic tenet of our system of justice that thdacie contre lui. Un principe de base de notre
Crown must establish a “case to meet” before there emystde justice veut que le mimist public
can be any expectation that the accused shouletabliése une «preuve coraf@» avant que sur-
respond: P. (M.B.), supra, at pp. 577-79,per  gisse une attente depdnse de la part de I'aceus’
Lamer C.J.S (RJ.), supra, at paras. 81 to 8er  P. (M.B.), précité, aux pp. 57& 579, le juge en
lacobucci J. chef Lamef (R.J.), précité, aux par. 85 83, le
juge lacobucci.

In Jones, supra, the principle against self- Dans I'argt Jones, précité, le principe interdi- 42

incrimination was defined as an assertion of the sant l'auto-incriminatie® eiérit comme une
fundamental importance of individual freedom. As  affirmation de l'importance fondamentale de la

the Chief Justice stated, at pp. 248-49: lbentdividuelle. Le Juge en chef dit, aux
pp. 248 et 249:

The principle against self-incrimination, in its Sous sa forme la @osrgle, le principe interdisant
broadest form, can be expressed in the following I'auto-incrimination penorster ainsi:
manner:

... the individual is sovereign dn . . proper rules of frRADUCTION] . . . I'individu est souverain et [...]

battle between government and individual require that seloredgssregissant les conflits entre le gouver-

the individua. . . not be conscripted by his opponent nement et un particulier, celui-ci [. . .] ne deirgas ~
to defeat himself. . . . obleg” par son opposant de causer sa propre
défaite . . .
(Wigmore on Evidence, vol. 8 (McNaughton rev. 1961), W{gmore on Evidence, vol. 8 (McNaughton rev. 1961),
§ 2251, at p. 318.) § 225414 p. 318.)

Any state action that coerces an individual to furnish Toute actionEdat lqui contraint une personme °
evidence against him- or herself in a proceeding in produire une preuve contremiedans des prec’
which the individual and the state are adversaries vio- dures l'oppaeshEtat viole le principe interdisant
lates the principle against self-incrimination. Coercion, l'auto-incrimination. La contrainte, devrait-on le souli-
it should be noted, means the denial of free and gner, signifie refuser de donner la podsibititiner
informed consent. un consentement libredtii.

Similarly, in S (R.J.), supra, at para. 81, is the ref-  Deemme, I'argtS (R.J.), précit, au par. 81, men-

erence to “the principle of sovereignty embodied tionne «le principe de la souve@ngthu dans

in the idea that individuals should be left alone in  dadqu’un particulier ne doit pastré drang

the absence of justification, and not conscripted by  sans raison et ne deitepabligg par |Etat de

the state to promote a self-defeating purpose”. promouvoir une fin susceptible de causer sa propre
défaite».
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The definition of the principle against self- La définition du principe interdisant I'auto-
incrimination as an assertion of human freedom is  incrimination comme une affirmation de éa libert’
intimately connected to the principle’s underlying  humaine est intimemema lla raison dfre de
rationale. As explained by the Chief Justice in  ce principe. Comme l'explique le Juge en chef
Jones, supra, at pp. 250-51, the principle has at  dans €adonhes, précité, aux pp. 250 et 251, le
least two key purposes, namely to protect against  principe a au moins deux objectifs majeurs, la pro-
unreliable confessions, and to protect against tection contre les confessions indignes de foi et la
abuses of power by the state. There is both an indi-  protection contre les abus de pouvéiatde I
vidual and a societal interest in achieving both of  Tant les individus que éésoit'un ingrét dans
these protections. Both protections are linked to  I'existence de ces deux protections. Celles-ci sont
the value placed by Canadian society upon individ- eed#l la valeur qu’attribue la s@t canadienna °
ual privacy, personal autonomy and dignity: see, la vieeprig I'autonomie personnelle et la
e.g., Thomson Newspapers, supra, at p. 480,per  dignité: voir, p. ex.,;Thomson Newspapers, précité,

Wilson J.;Jones, supra, at pp. 250-51per Lamer & la p. 480, le juge Wilsonjones, précité, aux

C.J.; andFitzpatrick, supra, at paras. 51-52er pp. 250 et 251, le juge en chef Lamer; et

La Forest J. A state which arbitrarily intrudes uponFitzpatrick, précit, aux par. 51 et 52, le juge

its citizens’ personal sphere will inevitably cause  La ForestEtahqui s’ingre arbitrairement dans

more injustice than it cures. la vie pr'de ses citoyens causevitablement
plus d'injustices qu’il n’en &5out.

The jurisprudence of this Court is clear that the 1l ressort clairement de la jurisprudence de
principle against self-incrimination is an overarch-  notre Cour que le principe interdisant I'auto-
ing principle within our criminal justice system, incrimination est un principepgmétrant dans
from which a number of specific common law and  notreesgst'de justice criminelle, duquema-
Charter rules emanate, such as the confessions  nent un certain nombggedassues de la com-
rule, and the right to silence, among many others.  mon law et@esatée, comme la egle des con-

The principle can also be the source of new rules  fessions et le droit de garder le silence, parmi tant
in appropriate circumstances. Within tBearter,  d'autres. Ce principe peut ausgi€ la source de
the principle against self-incrimination is embod-  nouvellegles en temps opportun. Dans la
ied in several of the more specific procedural pro-Charte, le principe interdisant I'auto-incrimination
tections such as, for example, the right to counsel  se retrouve dans plusieurs protectimhsgiesc”
in s. 100), the right to non-compellability in  plus grises, comme, par exemple, le drait °
s. 11€), and the right to use immunity set out in  l'avocat selon l'alb)1de droit a la non-
s. 13. TheCharter also provides residual protec-  contraignabikglon I'al. 1t&) et le droita I'im-
tion to the principle through s. 7. mumitcontre [l'utilisation de la preuve selon
l'art. 13. LaCharte prévoit également une protec-
tion résiduelle de ce principe par son art. 7.

(2) The Importance of Context (2) L'importance du contexte

That the principle against self-incrimination Le fait que le principe interdisant ['auto-
does have the status as an overarching principle incrimination a effectivement le statut de principe
does not imply that the principle provides absolute eppndrant ne signifie pas que ce principe four-
protection for an accused against all uses of infor- ariaccug une protection absolue contre toute
mation that has been compelled by statute or other-  utilisation des renseignements dont la divulgation a
wise. The residual protections provided by theett foracge en vertu de la loi ou d'une autre
principle against self-incrimination as contained in  reemiLes protectionsesiduelles qui eCoulent
s. 7 are specific, and contextually-sensitive. This  du principe interdisant 'auto-incrimination et que
point was made inJones, supra, at p. 257,per  contient l'art. 7 sont @cises et varient selon le
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Lamer C.J., and irs. (RJ.), supra, at paras. 96-  contexte. Cela ressort destsalohes, précité, a la
100, per lacobucci J., where it was explained that  p. 257, le juge en chef LansefRel), précité,
the parameters of the right to liberty can be aux para9B00, le juge lacobucci,uoil est
affected by the context in which the right is  expéqqle les paraetres du droita’la liberg
asserted. The principle against self-incrimination  peuvent varier selon le contexte dans lequel le
demands different things at different times, with  droit est ineodL€ principe interdisant l'auto-
the task in every case being to determine exactly  incrimination exigeretif€s choses differents
what the principle demands, if anything, within the ~ moments,atdneé”dans chaque affaistant de
particular context at issue. See aRov. Lyons, déterminer avec gcision ce que le principe exige,
[1987] 2 S.C.R. 309, at p. 36fter La Forest J. s'il y a lieu, dans le contexte particulier en cause.
Voir aussiR. c¢. Lyons, [1987] 2 R.C.S. 30% la
p. 361, le juge La Forest.

In Fitzpatrick, supra, at paras. 21-25, La Forest Dans l'arét Fitzpatrick, précité, aux par. 2ia" 40

J., speaking on behalf of the full Court, confirmed 25, le juge La Forest, au nom de toute la Cour,
that this Court has always expressly limited the  confirme que notre Cour a toujours exrpress’
application of the principle against self- limit'application du principe interdisant I'auto-
incrimination to cover only the specific circum-  incrimination uniquemanka “situation particu-
stances raised by a given case. He stressed, at parare p#isente dans une affaire deen’ll souligne

25, that a court must begin “on the ground”, with a  au par. 25 que le tribunal doit adopter «une appro-
concrete and contextual analysis of the circum-  che pragmatique» en ccamiear, une analyse

stances, in order to determine whether the princi-  @aat contextuelle de la situation poeted-
ple against self-incrimination is actually engaged  miner si I'application du principe interdisant
on the facts. l'auto-incrimination est effectivemergcignclee

par les faits.

The contextual analysis that is mandated under L'analyse contextuelle prescrite par l'art. 7 de 147
s. 7 of theCharter is defined and guided by the Charte est circonscrite et gus&” par I'exigence
requirement that a court determine whether a dep-  que le tribeteardhe s'il y a eu privation de la
rivation of life, liberty, or security of the person vie, de la libeget’ de la eCurig de la personne
has occurred in accordance with the principles of  cordamerit aux principes de la justice fonda-
fundamental justice. As this Court has stated, the mentale. Comme notre Cour I'a dit, I'analyse fon-
s. 7 analysis involves a balance. Each principle ofee slir I'art. 7 vise uequilibre. Chaque principe
fundamental justice must be interpreted in light of  de justice fondamentaleetdwiinterpeté a la
those other individual and societal interests that are  elmil'ingréts individuels et sociaux qui rev”
of sufficient importance that they may appropri- tent suffisamment d’importanceepeuualifés
ately be characterized as principles of fundamenta juste titre de principes de justice fondamentale
justice in Canadian society. This analytical dans lae#®cCanadienne. Par exemple, cette
approach was applied, for example, Sn(RJ.), méthode analytique &t appliqee dans l'aef
supra, at paras. 107-&er lacobucci J., where it S (R.J.), précité, aux par. 107 et 108 des motifs du
was stated: juge lacobucci:

... the principle against self-incrimination may mean. .. le principe interdisant I'auto-incrimination peetré

different things at different times and in different con- inte¥pdifferemmenta’desepoques et dans des con-

texts. The principle admits of many rules. What should texteserdiffs. Le principe admet de nombreuses

the rule be in respect of testimonial compulsion? eglas. Quelle devradtfe la egle relativemena la con-
trainte a #moigner?
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| begin this inquiry by asserting that any rule Je tiens tout d’abgrgciser que touteegle com-
demanded by the principle against self-incrimination reanpar le principe interdisant I'auto-incrimination,
which places a limit on compellability is in dynamic qui restreint la contraigrebiéist en tension dyna-
tension with an opposing principle of fundamental jus- migue avec un principe contraire de justice fondamen-
tice. That is the principle which suggests that, in a  tale, selon lequel le juge des faits devrait disposer des
search for truth, relevant evidence should be available teléments de preuve pertinents dans sa recherche de la
the trier of fact...Obviously, theCharter sanctions gfité. [. . .] De touteeVidence, l&Charte sanctionne des
deviations from this positive general rule. Sections 11(c) eroghtionsa'cette egle positive giérale. L'alirda 1%)
and 13 stand as obvious examples. The question is et l'art. 13 en sont des exeidples. ‘Il s’agit de
whether we need another exemption, and if so, why? savoir si nous avons besoin d’'une autre exemption et,
[Emphasis added.] dans l'affirmative, pourquoi? [Je souligne.]

See similarly, e.gR. v. Seaboyer, [1991] 2 S.C.R.  Dans le emie sens, voiR. c. Seaboyer, [1991] 2

577, at p. 603per McLachlin J., andRodriguezv. R.C.S. 577,ala p. 603, le juge McLachlin, et

British Columbia (Attorney General), [1993] 3 Rodriguez c. Colombie-Britannique (Procureur

S.C.R. 519, at pp. 590-9per Sopinka J. général), [1993] 3 R.C.S. 519, aux pp. 590 et 591,
le juge Sopinka.

It is the balancing of principles that occurs C’est la pondfation des principes dans le cadre
under s. 7 of th€harter that lends significance to  de I'art. 7 dedaarte qui donne de l'importanca °
a given factual context in determining whether the  un facteur contextuet dommmd il faut efermi-
principle against self-incrimination has been vio- ner s’il y a eu atteinte au principe interdisant
lated. In some contexts, the factors that favour the  l'auto-incrimination. Dans certains cas, les fac-
importance of the search for truth will outweigh  teurs termafitmportance de la recherche de la
the factors that favour protecting the individual erité 'emporteront sur les facteurs tenana pro-
against undue compulsion by the state. This was  tection de la personne contre la contrainte indue de
the case, for example, Fitzpatrick, supra, where  |Etat. C'est ce qui s’est produit par exemple dans
the Court emphasized the relative absence of tru€itzpatrick, précité, al notre Cour a soulignl'ab-
state coercion, and the necessity of acquiring state-  sence relatieeitdble contrainte de la part de
ments in order to maintain the integrity of an entire Etdt ainsi que la ecessi¢” d’obtenir les dClara-
regulatory regime. In other contexts, a reverse situ-  tions en cause afiesdevpr I'in€grité de tout
ation will arise, as was the case, for example, in  egimé de eglementation. Dans d’autres cas,
Thomson Newspapers, supra, S. (RJ.), supra, and  c’est l'inverse qui se produit, comme cela est
Branch, supra. In every case, the facts must be  ariypar exemple, danBhomson Newspapers,
closely examined to determine whether the princiS (R.J.), et Branch, précitts. Dans tous les cas, il
ple against self-incrimination has truly been faut analyser les faits en profondeurepsunid”
brought into play by the production or use of the  ner si le principe interdisant I'auto-incrimination
declarant’s statement. est vraiment soelpaf la production ou I'utilisa-

tion de la @claration.

(3) The Present Case (3) LaepEnte affaire

In the present appeal, the Crown has argued that En I'espece, le ministfe public petend que per-
it would not violate the principle against self- mettre I'utilisation contre l'iegpdans un pres’
incrimination to permit the respondent’s three  criminel, des tredaditions qu’elle avait faites
statements to police under thotor VehicleActto  a la police en vertu de I&lotor Vehicle Act, ne
be used against her in a criminal trial. In its view, a  contreviendrait pas au principe interdisant I'auto-
proper understanding of the context in which the incrimination. Selon lui, une bonnesbemgon
statements were taken and of the interplay between  du contexte dans lequetldeatidhs onteté
the relevant principles of fundamental justice  obtenues et de I'interaction des principes de justice
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results in a finding that s. 7 is not violated. The
Crown relies, in particular, upon the decision of
this Court inFitzpatrick, supra.

fondamentale pertinemisanta conclusion qu'il
n'y a pas eu atteiti#et. 7. Le ministre public

invogue notamment |'aet”Fitzpatrick de notre

Cour, pgcité.

Fitzpatrick involved enforcement proceedings
in the regulatory context of the commercial fishery
in British Columbia. The regulatory aspect of the
case provided an opportunity for the Court to elab-
orate in a more detailed fashion on the types of
contextual factors that are legally relevant in deter-
mining the ambit of the residual protections
against self-incrimination provided by s. 7. The
accused had made oral hail reports of his daily
catch by radio, and had recorded daily fishing logs
of his estimated catch, as required by the applica-
ble fishery regulations. He was charged with the
provincial offence of overfishing, and the hail
reports and fishing logs were sought to be intro-
duced as evidence at trial.

In finding that the admission of the accused’s
oral and written statements at his trial would not
violate the principle against self-incrimination,
La Forest J. carefully reviewed the purposes and
concerns underlying the principle against self-
incrimination, as expressed throughout the Court’'s
jurisprudence on the topic, and concluded that
none of these purposes or concerns was meaning-
fully brought into play in the circumstances. In
particular, La Forest J. focussed upon four main
factors: (1) the lack of real coercion by the state in
obtaining the statements; (2) the lack of an adver-
sarial relationship between the accused and the
state at the time the statements were obtained; (3)
the absence of an increased risk of unreliable con-

L'arret Fitzpatrick portait sur des preciures

Pour conclure que l'utilisation desclarations

50

d’application deedgementation sur lesephes

en Colombie-Britannique. L'aspgleiméntaire

de laffaire a fourni I'occasinatre Cour de
donner deisioris sur les types de facteurs con-
textuels qui sont pertinents en droi¢teoomi-d”
neetdtidue des protectiongsiduelles contre
l'auto-incriminatioevpesa’ l'art. 7. L'accus’

avait fait des rapports verbaux de ses prises quoti-
diennes par radio et avait tenu des journaux de
bord quotidiens de ses prisegsestiomime
I'exigeaietgernent applicable. Il et accus”

de linfraction provinciale de esim@” et on a
cheedctEposer en preuve au pexcles rapports

radio et les journaux de bord.

51

verbalesceates de l'accusa son proes ne
contrevenait pas au principe interdisant I'auto-
incrimination, le juge La Forest examine attentive-
ment les objectifs et kmcqupations sous-
jacents de ce principe, tels quéts énories
par notre Cour dansetessarrfa question et il
conclut qu'aucun d’entre euxeedatrent en
jeu dans les circonstances. En particulier, le juge
La Forest se fonde sur quatre facteurs principaux:
1) 'absence de contealiéede la part deHtat
pour obteniearalfions; 2) 'absence de rela-
tion de nature contradictoire entre atietat’
au moment de I'obtentiecldegtidhs; 3) I'ab-
sence de risquensumpife que la contrainte

fessions as a result of the statutory compulsion;egalé entraie une diminution de la fiabiéitdes

and (4) the absence of an increased risk of abuses

of power by the state as a result of the statutory
compulsion.

In my view, the Crown’s argument that the fac- A mon avis, le minigtie public a tort de dire °

tual and legislative context of this case parallels
that which was at issue ifitzpatrick is incorrect.
Several of the self-incrimination concerns which
were absent ifritzpatrick are acutely present here.
It will be helpful to address these concerns individ-
ually.

confessions; 4) I'absence de rissmergappl”
que la contragdke Ientraie des abus de pou-

voir de la part deBtat.

2
que le contexte factagistatif de I'espte cor-

respond au contexte en cause datgpatrick.

Plusieurs descpupations relativea l'auto-
incrimination qtaiént absentes daR&zpatrick
sard pEsentes en l'egge. Il est utile d’abor-

der ces moOccupationsepaement.



53

54

55

442 R. V. WHITE  lacobucci J. [1999] 2 S.C.R.

D. Inadmissibility of a Satement Made Under  D. La non-admissibilité d'une déclaration faite
Section 61 of the Motor Vehicle Act selon I'art. 61 de la Motor Vehicle Act

(1) Existence of Coercion (1) L'existence d’'une contrainte

In Fitzpatrick, La Forest J. emphasized that the Dans Fitzpatrick, le juge La Forest a soulign”
obligations created by the provincial fisheries reg-  que les obligatieéescpar leeglement provin-
ulations at issue in that case were imposed upon  cial suedbepen cause avaiatt impogesa
the accused with his free and informed consent. |'azagc son consentement libre efaité.
The accused had a free choice whether or not to  L'acauait I'entére liber€ de se livrer ou non
participate in the commercial fishery. When he dida la che commerciale. Lorsqu'il a effectivement
choose to participate in the fishery, he was ecid de se livrea’la gche, il aete informgé de
informed of his reporting obligations, of the penal-  son obligation de soumettre des rapports, des
ties for non-compliance with fisheries regulations,  sancti@esldu non-respect degtément sur les
and of the possibility that any reports he might eclpés et de la possibditque tout rapport qu'il
make could be used against him. He was properly  faisait poetvaiufili€ contre lui. lletaita bon
deemed to be aware of this information. It could  dro#spr& savoir tout cela. On ne peut pas dire
not be said that, by regulating the commercial fish-  quigierhentant la gche commerciale, Etat
ery as it did, the state was coercing the accused to  contraignait €acaiscriminer.
incriminate himself.

In this case, the Crown makes submissions to En l'espece, le ministfe public pesente le
the same effect. Driving is a regulated activity. All emmé type d’arguments. La conduite automobile
drivers are required to obtain a licence to drive. In  est une actdgtémente. Tous les conducteurs
so doing, the Crown states, they give free and  sont tenus d’obtenir un permis de conduire. Ce fai-
informed consent to all of the rules of the road, sant, dit le ramigtublic, ils donnent leur con-
including the requirement to report a motor vehicle  sentement libeel&tea toutes lesegles de la
accident. In such a context, the Crown submits, it  route, dont I'obligatioraarefl un accident de
cannot be said that a driver is coerced to provide la circulation. Le emmigtiblic soutient que,
an accident report when the occasion to do so does  dans un tel contexte, on ne peut pas dire qu'un
arise. In support of this proposition, the Crown  conducteur est contraint de faireeciaeation
relies upon,inter alia, statements regarding the  d’accident lorsque l'occasionesemeA I'ap-
voluntary nature of driving contained in the deci- pui de cet argument, le eninigtiblic invoque
sions of this Court inDedman v. The Queen, notamment ce que dit notre Cour sur le caract’
[1985] 2 S.C.R. 2Hundal, supra, andR. v. Finlay,  volontaire de la conduite automobile dans les

[1993] 3 S.C.R. 103. atS Dedman c. La Reine, [1985] 2 R.C.S. 2,
Hundal, précité, etR. c. Finlay, [1993] 3 R.C.S.
103.

| agree with the Crown that drivers are deemed Je partage l'avis du minate public que les
to be aware of their responsibilities on the road,  conducteurs sssingis conndfe leurs respon-
and that driving is properly understood as a volun-  sabibtir la route et que la conduite automobile
tary activity in the sense described by this Courtin  est celsd juste titre comme une actiit’
the cases cited by the Crown. However, driving is  volontaire dans le séestend notre Cour dans
not freely undertaken in precisely the same way as  letsaytl’il a ci€s. Toutefois, on n’est pas libre
one is free to participate in a regulated industry  de conduire exactement @enka fandn qu’on
such as the commercial fishery. Driving is often a  est libre de travailler dans une indwgénneeri-
necessity of life, particularly in rural areas such asee tomme la g¢he commerciale. La conduite
that where the accident occurred in this case. automobile est souvenecessiide la vie,
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When a person needs to drive in order to function
meaningfully in society, the choice of whether to
drive is not truly as free as the choice of whether to
enter into an industry. While the state should not
be perceived as being coercive in requiring drivers
to report motor vehicle accidents, the concern with
protecting human freedom which underlies the
principle against self-incrimination cannot be con-

surtout danedemns rurales comme cellaio”
l'accident a eu lieu enetesfd orsqu’une per-

sonne a besoin de conduire pour fonctionner nor-
malement dans &ésdeichoix de conduire ou

non n'est pas vraiment aussi libre que le choix de
faire partie ou non d'une industrie. S'il n'y a pas
lieu de percevoir I'obligatiordarer les acci-

dents de la circulation comme une coercition de

sidered entirely absent in this context. As | view Etdit, il ne faut pas non plus ignorer coetpt

the matter, the issue of free and informed consent
must be considered a neutral factor in the determi-
nation of whether the principle against self-
incrimination is infringed by s. 61 of th&lotor
Vehicle Act.

ment, dans ce contexte, le soucegkr faot’
élmuthaine qui est [a base du principe inter-
disant 'auto-incriminatformon sens, la ques-

tion du consentement libre etlai doitétre con-
sidérée comme un facteur neutre pour les fins de

déterminer si l'art. 61 de laMotor Vehicle Act
porte atteinte au principe interdisant I'auto-incri-
mination.

(2) Adversarial Relationship

A key factor in the Court's reasoning in
Fitzpatrick was that the accused and the state were
not in an adversarial relationship at the specific
time that the self-incriminatory statements were

(2) La relation de nature contradictoire

Un des facteurs-eE du raisonnement suivi par>°

notre Cour dawes Frpatrick était que I'ac-
eatdEtat ne se trouvaient pas dans une relation
de nature contradictoire au moewsatapries

made. The hail reports and fishing logs were madeeclagations incriminantes avaieaté “faites. Les

in a context that was entirely free of psychological
or emotional pressure for the accused, at a time
when the accused was not under investigation by
fishing authorities. Moreover, the hail reports and
fishing logs were required by the state for the use-
ful purpose of calculating fish stocks in order to
determine appropriate fishing quotas. As noted by
La Forest J., the accused and the fishing authorities
could properly be seen, in exchanging information
about the quantity of harvest in this way, as part-
ners in the greater collective endeavour of conserv-

rapports radio et les journaux de bord et¢aient ~
faits dans un contexte totalement libre de pression
psychologigeenotivé,a uneepoque a l'ac-
ecns’faisait I'objet d’aucune enefig”de la part
des asgatas pChes. De plus, Etat exigeait
les rapports radio et les journaux de bord dans le
but utdeallier leseServes de poissons afin de
fixer des quotaxhie ggdpropeis. Comme le
souligne le juge La Forest, vueghélsgeaient
de cettenfales renseignements relatdsla
geadss prises, l'accasét les autos des

ing fish stocks and correspondingly conserving the echgs pouvaienetfe considfés a juste titre
commercial fishery. La Forest J. emphasized that comme des partenaires dans l'effort collectif de
the hail reports and fishing logs were an essential esgwation deseserves de poisson et, par la
component of this conservation scheme. enm”occasion, de leepfie commerciale. Le juge
La Forest met I'accent sur le fait que les rapports
radio et les journaux de bord constituaient une
partie essentielle de cegime de pServation.

La situation est &S diférente en ce qui con- °/
cerriddtor Vehicle Act. Il est vrai que, comme
le nmenéspublic le mentionne, les conducteurs
EeéatI'forment une sorte de partenariat visant °
assureedar#e routére au bféfice de tous les

The situation is very different under thdotor
Vehicle Act. It is true, as the Crown suggests, that
drivers and the state do participate in a form of
partnership aimed at securing safe roads for the
benefit of all citizens. The reporting requirement in
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s. 61 of the Act has the valid purpose of permitting  citoyens. dcdadition imposé a I'art. 61 de la

the compilation of road safety information and  Loi a comme objet valide de permettre la compila-

accident statistics: see, e.§Valker v. The King, tion de renseignements relatéisla €curig rou-

[1939] S.C.R. 214, at p. 220. Yet the driver who erdi'et des statistiques en rmeadi d'accidents:

provides an accident report under s. 61 is notin the  voir, par exelMal&er c. The King, [1939]

same situation as the commercial fisher who radios  R.C.SaZ&4.220. Pourtant, le conducteur qui

in or documents the quantity of the day’s catch. fait uedadation d'accident en vertu de l'art. 61
n'est pas dans la emie situation que leegheur
commercial qui communique par radio ou qui ins-
crit la quanti€ de ses prises quatidiennes.

The provincial decision to vest the responsibility La décision de la province de confiarda police
for taking accident reports in the police has the la responsabilé” recueillir les eClarations
effect of transforming what might otherwise be a  d’accident a pour effet de transformer ce qui pour-
partnership relationship into one that is potentially  rait autrera@get tin partenariat en une relation
adversarial. Very often, the police officer who is  susceptibletre’de nature contradictoire. €br’
receiving the accident report is simultaneously  souvent, le policier cpit te dclaration d’acci-
investigating a possible crime, in relation to which  dent eteji€n refne temps sur une infraction
the driver is a suspect. At the same time that the  possibégard de laquelle le conducteur est un
officer is required by s. 61(4) of thdotor Vehicle  suspect. Tout estant tenu par le par. 61(4) de la
Act to obtain information about the accident from Motor Vehicle Act d’obtenir du conducteur des ren-
the driver, the officer may equally be required or  seignements au sujet de I'accident, le policier peut
inclined to inform the driver of possible criminal  deméétre obligg ou se sentir oblegd’informer
charges and of the driver’'s legal rights under the le conducteur des accusations criminelles suscep-
Charter, including the right to remain silent. The tiblegw& porges contre lui et des garanties juri-
result is seemingly contradictory instructions from  diques que luiecerifiCharte, dont le droit de
police. Importantly, also, the driver is generally in  garder le silence. Cela donmedésuinstructions
the officer's immediate physical presence. The qui semblent contradictoires de la part de la
result is, quite unlike the situation kitzpatrick, a  police. Faitegalement important, le conducteur
context of pronounced psychological and emo-  se troeverglement en psence immdiate du
tional pressure. policier. Contrairemeatla situation de I'affaire

Fitzpatrick, il resulte de cela un contexte de forte
pression psychologique etnotive.

The facts of this appeal provide a clear illustra- Les faits du pesent pourvoi illustrent bien le
tion of the problem. The police arrived at the  peobé. La police est aree chez l'intinge tout
respondent’s home immediately after she phoned de suits djappel de cette deerg, ce qui
them, suggesting a sense of urgency. Upon hearing  indique un sentiment d'urgenceed.'méi@’
the news of the victim’s death, the respondent was  boukserspprendre leeés de la victime, ce
extremely upset and accordingly vulnerable.  quil'a rendueevabié. La police ne I'a pas sou-
Although the police did not interrogate herin arig- maeun interrogatoire es€re, mais l'intinge
orous fashion, the respondent knew that Sgt. Tait  savait que le sergestaifaihéz elle pour obte-
was attending at her home in anticipation of nir des renseignements sur l'accident. Elle avait
receiving information about the accident. She als@galément I'impression qu'elletadit tenue de lui
felt that she was required to speak to him, a feeling  parler, impression esnfmacle fait que le ser-
that was reinforced by Sgt. Tait's having waited  gent Tait I'attereldiextérieur pendant qu’elle
outside her home while she spoke to a lawyer, and  parlait avocat et par le fait que le policier lui
by his statement to her after she spoke to a lawyer  avait dit par la suite qu’elle avait toujours I'obliga-
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that she remained under an obligation to provide tion de faireaalardtion d'accident, malgrson
an accident report, notwithstanding her right to  droit de garder le silence et les conseils de son
remain silent and the advice of her lawyer. avocat.

Another important distinction between this Une autre distinction importante entre legent 60

appeal andFitzpatrick, in so far as the existence of  pourvoi et BaFitzpatrick, relativement’l'exis-
a partnership relationship is concerned, is that tence d'un partenariat, est qu'&teledpn
there is no suggestion in this case that the use of  n’indique que I'utilisatioreclasations d’acci-
accident reports in criminal proceedings is an  dent dans le cadre dmlymex’criminelles est
essential component of the regulatory partnership  une partie importante du partenagkrdenta-
created by thdotor Vehicle Act. Under the fisher-  tion par Islotor Vehicle Act. L'arrét Fitzpatrick
ies regulations that were at issudFitegpatrick, the  conclut qu’'en vertu dweglement sur lesgghes,

use of reports of daily fish harvests in the prosecu-  [I'utilisation de rapports de prises quotidiennes de
tion of overfishing was found to be essential to the  poissons dans le cadre des poursuitss intent”
integrity of the entire regulatory regime — a  pour s €tait essentiellea "I'intégritt du

regime that was beneficial to both the state and theegimeé de eglementation tout entier — uegime
accused as a commercial fisher. In contrast, under  epdfibiait tanta I'Etat qua I'accug en tant

the Motor Vehicle Act, it is clear that the province  quegiieur commercial. Par opposition, il ressort

of British Columbia does not consider the use of  deMlator Vehicle Act que la province de la
accident reports in subsequent legal proceedings to  Colombie-Britannique n’estime pas essentielle du
be essential at all. The inclusion of s. 61(7), tout l'utilisation @éetadations d’accident dans le
extending use immunity in relation to the contents  cadre deguoes judiciaires dtieures. La @~

of an accident report in subsequent proceedings  sence du par. 61€Efgnguadix praadures uk-
against the driver, reveals an intention to use acci- rieures contre le conducteur [|'enroomité

dent reports in order to gather information only for  l'utilisation de la preuve relative au contenu d’'une
non-litigious purposes. In other words, the partner- eclatation d’accident, indique I'intention de n’uti-
ship between the individual driver and the state liser éadaditions d’'accident ga’des fins non

does not encompass the use of the compelled acci-  contentieuses. En d'autres termes, le partenariat
dent report to incriminate the driver. The fact that  entre le conductelttat ie comporte pas I'uti-
the statements in this case are sought to be intro- lisation declaration obligatoire d’accident

duced in criminal rather than regulatory proceed-  pour incriminer le conducteur. Le fait qu'on ait
ings simply serves to accentuate the fact that the  obeechTespte a p@senter les etlarations
Crown seeks to use the statement for a purpose  dans le cadre etuprsccriminelles plat™que
that was never contemplated as being a componergglementaires ethontre encore davantage que le
of the regulatory regime. minité public tente d'utiliser laetlaration dans

un but qui n'a jamaigtt envisag'comme urelé-

ment du egime de eglementation.

(3) Unreliable Confessions (3) Les confessions indignes de foi

In Fitzpatrick, the Court found that the hail Dans l'argt Fitzpatrick, notre Cour conclut que .
reports and fishing logs could not properly be les rapports radio et les journaux de bord ne pou-
characterized as “confessions” for the purpose of vaienefpagjlalifés de «confessions» pour les
the confessions rule. The Court also found that, fins deedge rdes confessions. Notre Cour a
even if these reports were confessions, the use efgalement conclu que, emie si ces rapports
these oral and written reports as evidence in regu-  constituaient des confessions, l'utilisation de ces
latory proceedings for overfishing did not increase  rapports oraecriét én preuve, dans le cadre de
the likelihood of the reports’ being falsified.  poursuites pourethp”en vertu de l&glemen-

La Forest J. noted that there was probably already  tation, ne rendait pas leur falsification plus
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an incentive to submit false hail reports and fishing
logs — a danger which was combatted to some
degree by the prosecution of those who submit
such false statements. He also could not envision
an alternative scheme which would permit more
reliable statements while still achieving the objec-
tives of the regulatory regime.

probable. Le juge La Forest souligne gu'il existait
probablera@ntié incitatiora falsifier les rap-

ports radio et les journaux de bord — un risque
combattu dans une certaine mesure par la poursuite
de ceux qui soumettent ces faux rapports. Il ne voit

pas non plus quel agireerdiférent permet-

trait I'obtention de rapports plus fiables tout en

atteignant les objectifs diegime de eglementa-
tion.

Under theMotor Vehicle Act, the prospect of
unreliable confessions is very real. In particular,
accident reports under the Act are frequently given
directly to a police officer, i.e., to a person in

En vertu de laMotor Vehicle Act, la perspective

de confessions indignes de faseselle. En
particulier,delamtions d'accident en vertu de

la Loi somegfrémment faitesa "un policier,

authority whose authority and physical presence a-@.;a une personne en situation d’autwtont

might cause the driver to produce a statement in
circumstances where he or she is not truly willing
to speak: se®. v. Hodgson, [1998] 2 S.C.R. 449,

le pouvoir etdenmé physique peuvent induire
le conductdairée une d¢laration dans des cir-

constancasibne dsire pas vraiment parler: voir

at para. 24per Cory J. The driver who reasonably R. c. Hodgson, [1998] 2 R.C.S. 449, au par. 24, le

believes that he or she has a statutory duty to pro-
vide an accident report under tivotor Vehicle
Act will likely experience a significant “fear of

juge Cory. Il est probable que le conducteur qui

croit raisonnablemerdtfe Bgalement tenu de faire
uneecdlaration d’accident en vertu de NMotor

prejudice” if he or she does not speak. At the sam¥ehicle Act éprouve une forte «crainte deepr

time, there may be a strong incentive to provide a

false statement, given the serious consequences
ration, puisque le conducteur peut craindre que de

which the driver may feel will flow from telling
the truth, even if the truth does not in fact support
a finding that a criminal offence was committed. It
is reasonable to expect that this fear of prejudice
and incentive to lie would be dissipated if the
driver could be confident that the contents of the
accident report could never be used to incriminate
him or her in criminal proceedings. A rule which
granted use immunity in criminal proceedings
would thus serve to enhance rather than impair the
effectiveness of the statutory reporting scheme, as
was suggested by Esson J.A. in the Court of
Appeal below. Indeed, it is possibly for precisely
this purpose that the province originally enacted
the use immunity set out in s. 61(7).

dice» s'il ne parle paselearatit, il peut y
avoir une forte inctédioa Une fausseedla-

graveseqoesices efoulent de la efité, méme
si, dans les faitgri vie nehe pas la conclu-
sion qu’une infraction crimirsdeanimise. ||
est raisonnable de penser que cette craiete de pr’
judice et cette incittioentir dispan&faient si
le conducteur petnaitertain que le contenu

de &ldfation d'accident ne serait jamais wilis”

pour l'incriminer dans des poursuites criminelles.
Bgle gui cordrerait 'immuni€ contre I'utili-
sation de la preuve dans des poursuites criminelles
servirait ddacoriser plutf qua diminuer I'ef-

ficacitl Egime Egal de dtlarations, comme

indique en desple juge Esson de la Cour

d'appel. D’ailleurs, il est possible que ce soit exac-

tement dans ce but que la provinces ¢ é&part, a
édice I'immunité contre l'utilisation de la preuve
prévue au par. 61(7).

(4) Abuse of Power

The final major concern underlying the princi-
ple against self-incrimination that was addressed
by the Court inFitzpatrick was the concern that

(4) L’abus de pouvoir

La dernére peoccupation majeure se trouvant °

la base du principe interdisant I'auto-incrimination

que notre Cour examine dangtl'BitZpatrick
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permitting the use of compelled statements in

est la crainte que permettre [utilisation de

order to incriminate commercial fishers would ectdrations foreés pour incriminer desepheurs

increase the likelihood of abusive conduct by the
state. La Forest J. found that it was not abusive for
the state to prosecute overfishing on the basis of
true reports that fishers were required to complete
as a condition of their voluntary participation in

the commercial fishery. He noted, as | mentioned
above, that the alternative to compulsory self-
reporting would be far more intrusive, since the
state would be required to investigate overfishing
by increasing patrols and vessel searches.

La Forest J. also relied upon the fact that there is a

minimal expectation of privacy in daily hail
reports and fishing logs. He noted that using the
information contained in these reports could not be
seen as an affront to human dignity, since nothing
in the reports divulged information of a personal
or private nature.

commerciaux augmenterait la pelzbition-
duite abusive de la p&tatld B juge La Forest
conclut qu'il n’est pas abusif de la fetetakel
poursuivre pouechergEn se fondant sur des

rappomsidiques que lesgeheurs sont tenus de

remplir pour avoir le droit de sealilagEche
commerciale. Comme je le mentionne plus haut, il
fait remarquer que l'alterratiabligation de
soumettre des rapports serait beaucoup plus enva-
hissante puiStateskrait oblig’d’augmenter le
nombre de patrouilles et de fouilles de navires pour

ergfef sur la sugche. Le juge La Forest se

,

fonde aussi sur le fait que les adtaises
minimes quant auecarguieé des rapports
radio et des journaux de bord quotidiens. Il sou-
ligne que l'utilisation des renseignements contenus

dans ces rapports ne pouvaitefras considiée

comme un affroné la digni€ humaine puisque ces
rapports ne divulguaient aucun renseignement de
nature personnelle ou peeg:

In the present case, again, the possibility is real La encore, en lI'egue, il existe une possibédi

t’ 64

and serious that permitting the use of compelledeelle” et sfieuse que permettre I'utilisation de
accident reports within criminal proceedings might ecldfations obligatoires d’accident dans des pro-
increase the likelihood of abusive conduct by the edutés criminelles augmente la possibitie con-

state. In taking accident reports from drivers,
police would have a strong incentive or perhaps an
unconscious inclination to overemphasize the
extent of the statutory duty to report an accident

duite abusive Ftatl’En recevant desdara-
tions d’accident de conducteurs, les policiers
seraient fortemenesinoit” seraient peetre
inconsciemment eadlssster de fegn exag-

under the Act, in order to obtain relevant informa- ee Sur I'obligation qu'impose la Loi deedarer

tion. The effect of such an overemphasis might be
to circumvent or defeat a driver's s. 7 right to

remain silent when under investigation for a crimi-

nal offence. One can easily imagine the situation
of a driver who, confused by the apparent inconsis-
tency between the duty to report and the right to
remain silent, would provide a more extensive

'accident afin d’obtenir des renseignements perti-

nents. Une telle insistance pourrait avoir I'effet de

contourner ou d’annihiler le droit du conducteur,
en vertu de l'art. 7, de garder le silence lorsqu’il
fait 'objet d’uneetaqgelativea’une infraction
criminelle. On peut facilement imaginer le cas
d’un conducteur gopndert” par I'incompatibi-

statement to police than legally required under the e dipparente entre I'obligation dedfrer et le

Act. Conversely, in a situation where all state-
ments made by the driver under compulsion of the
Act are subject to use immunity, police are more

droit de garder le silence, feraitealaaton
pktsiltEe a la police que celle exag par la
Loi. Inversement, dans une situatmutes les

likely to conduct an independent investigation ecldrations que le conducteur fait sous I'obliga-
tion de la Loi jouissent d’'une immuaitcontre
I'utilisation en preuve, les policiers sont davantage
susceptibles de mener une eetguindpendante
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rather than to use the compulsory accident report-  que d'utiliser kensyste dclaration obligatoire
ing system as a source of information. d’accident comme source d’information.

The inability of police to rely upon statements L'incapaci€ de la police de s’appuyer sur des
made under the compulsion of s. 61 of Metor  déclarations requises par l'art. 61 de Néotor
Vehicle Act highlights the importance of question- Vehicle Act met enevidence I'importance d'inter-
ing a driver separately for the purpose of engaging  roger un conducteucate datincte quand |l
in a criminal investigation. Clearly, police are enti-  s’agit d’entreprendre uneeenaguiminelle. De
tled to question a person who is suspected of a  ®uitkerice, les policiers ont le droit d'interro-
motor vehicle offence, and who is properly advised  ger une personne qui esirseepd’une infrac-
of and given the opportunity to exercise his or her  tion de la route lorsqu'elle a correcietfhent -
Charter rights. The effect of s. 61 of thdotor  informée des droits que lui garantit Gharte et a
Vehicle Act is thus to create a logistical difficulty  eu la possibilité les exercer. L'effet de I'art. 61
for police. If police wish to use in criminal de Motor Vehicle Act est donc de e€r un
proceedings information acquired from the driver  peald™ logistique pour la police. Si la police
through questioning, the information must not be  veut utiliser dans deedpres” criminelles les
provided pursuant to the duty in s. 61. There are  renseignements obtenus en interrogeant un con-
several ways in which police might organize their  ducteur, ces renseignements ne doivent pas avoir
investigation in order to prevent any informationeté “fournis en vertu de [I'obligation erle a
acquired independently of s. 61 from becoming Il'art. 61. Les policiers pourraient organiser leur
“tainted”, as it were, by the accident report that is  eteale plusieurs é@ns pour emgcher que des
subject to use immunity. One possibility, which  renseignements obtenuspemiimment de
appears to be contemplated by s. 61(4) of the Act, I'art. 61 ne soiersasevigar la eélaration d'ac-
is for police to inform the driver that they intend to  cident assortie d'une imenaaittre I'utilisation
secure the details of the accident report, not from  en preuve. Une passipilipara envisage par
the driver himself or herself, but “by other inquir-  le par. 61(4) de la Loi, est que les policiers avisent
ies”, thus terminating the driver’s statutory duty to  le conducteur gu’ils ont l'intention d'obtenir les
report the accident and permitting police to begin etads de la d¢laration d’accident non pas du con-
their investigation immediately. ducteur luieme, mais «par d’autres moyens»,

mettant ainsi fina I'obligation Egale du conduc-
teur de éclarer l'accident et permettant aux
policiers de commencer leur ergge”immediate-
ment.

Finally, it should be noted that an accident Enfin, il faut souligner qu'uneeatlaration d'ac-
report is not at all analogous to the hail reports and  cident n’est en rien analogue aux rapports radio et
fishing logs in Fitzpatrick, which La Forest J.  aux journaux de bord de I'aff&irpatrick, que
compared to business records in so far as they le juge La Forest campesedossiers d’entre-
were impersonal lists in which the declarant had  prise, dans la mesuike stagissait de listes
little expectation of privacy. The spontaneous impersonnelles d’au sujet desquelles I'auteur de la
utterances of a driver, occurring very shortly after ecldfation avait une faible attente en matide
an accident, are exactly the type of communication  vieeprites commentaires sporgard’'un con-
that the principle against self-incrimination is  ducteur peu de tempes ar accident regsen-
designed to protect. They are a personal narrative  tent exactement le genre de communications que le
of events, emotions, and decisions that are principe interdisant I'auto-incriminationavise
extremely revealing of the declarant’s personality, emet. lls constituent une version personnelle
opinions, thoughts, and state of mind. The dignity evéiements, dmotions et de etisions qui sont
of the declarant is clearly affected by the use of esmméent elélateurs de la personnalitdes
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this narrative to incriminate. | would note that, edéd, des perss et de éfat d'esprit de I'auteur
while it is well established that there is a reduced  de deladition. La digné&” de ce dernier est
expectation of privacy in a vehicle generally, manifestement effegiar l'utilisation de cette
compared to the expectation of privacy in a dwell-  version pour I'incriminer. Je souligne epee m”
ing, this fact is largely irrelevant to the analysis  s'il est l@tabli que les attentes quant au carac-
here. The question in this case involves the expecere prive d'un \ehicule sont en g¥ral plus
tation of privacy that a declarant has in a confes-  faibles comparativement aereapainé d’'une
sion. The fact that the confession has to do with a  habitation, ce fait n'est pas vraiment pertinent aux
car is entirely incidental. fins de lagsénte analyse. En 'espe, la question
porte sur les attentes quant au canacprive d'une
confession. Le fait que la confession ait teaiine
automobile est erdgrement accessoire.

(5) Conclusion on Contextual Factors (5) Conclusion sur les facteurs contextuels

In sum, then, the analogy which the Crown has Donc, en bref, I'analogie que le mirgs¢ public 67

endeavoured to draw between the context of this @ tdatfaire entre le contexte de leegEhte

case and that iRitzpatrick is inapt. The principle  affaire et celui de I'affaifézpatrick est errope.

against self-incrimination is strongly brought into  Les diverses facettes du contexte de l'obligation
play by numerous aspects of the context surround-  iegpaf I'art. 61 de IMotor Vehicle Act font

ing the compulsion to make an accident report  entrer directement en jeu le principe interdisant
under s. 61 of th&lotor Vehicle Act. A driver who  l'auto-incrimination. Le conducteur qui fait une
makes a statement pursuant to the statutory dutyecladition d’'accident en vertu de I'obligatiorepr”

set out in s. 61 is entitled, at least, to use immunity  vue par I'art. 61 a au moireslinafhunité con-

in criminal proceedings in relation to the contents  tre son utilisation dans des poursuites criminelles
of that statement. relativemeatson contenu.

It now remains to consider what it means to Il reste maintenara examiner ce que signifie le 68
make a statement pursuant to s. 61. Before doing  fait de faireeateration en vertu de I'art. 61.
so, however, | will address briefly the finding  Toutefois, je vais auparavant abormelegrbant la
made by Southin J.A., dissenting in the Court of  conclusion du juge Southin, dissidente en Cour
Appeal below, that the principle against self- d'appel en €esp'selon laquelle il n'y a pas
incrimination will not be violated if only certain  atteinte au principe interdisant I'auto-incrimination
parts of an accident report are used against him or  si certaines parties seulementederddiod”
her in criminal proceedings. d’accident sont utiis ‘contre son auteur dans des

poursuites criminelles.

E. The Question of Limited Admissibility E. La question de I’admissibilité restreinte

Southin J.A. found that, although s. 7 is engaged Le juge Southin conclut que,emie si I'obliga- 69
by the requirement to report an accident under tionetdaddr tout accident en vertu de l'art. 61
s. 61 of theMotor Vehicle Act, it is not engaged to  de Motor Vehicle Act est assujettia I'art. 7, cet
the extent that s. 61 requires a driver to provide his  assujettissementetemds’pasa’ I'obligation
or her name and address and to acknowledge that  @amasconducteur par I'art. 61 de fournir son
he or she was driving at a particular place and nom et son adresse, et datrecavmiaconduit
time. Southin J.A. stated that a proper balance un’endroit ea 'un moment particuliers. Le juge
between the rights of the individual driver and the  Southin dit que pour atteindmguilibre appro-
interest of society in curbing motor vehicle ea#ntre les droits du conducteur et Eidt de la
offences could not be achieved unless this e®dans lagduction du nombre des infractions
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information could be used in order to prosecute. de la route il faut permettre I'utilisation de ces ren-
She acknowledged that the use of such information  seignements en vue de poursuites. Elle reconnait
in the respondent’s case might be sufficient to per-  que l'utilisation de ces renseignemerdgyepeut ~
mit her conviction under s. 252(&)(of theCode.  suffisante pour que l'intieé soit éclage coupa-
The majority of the Court of Appeal did notdraw a  ble en vertu de I'al. 282¢1) Code. Les juges
distinction between types of information acquired  majoritaires de la Cour d’appel ne font pas de dis-
under s. 61 that might be admissible in criminal tinction entre les divers types de renseignements
proceedings. obtenus en vertu de l'art. 61 qui pourreetmt "
admissibles dans des poursuites criminelles.

In my view, and with respect, the distinction J'estime aveagards que la distinctioatéblie
drawn by Southin J.A. is inappropriate. The pro-  par le juge Southin est inapprdpaiprotection
tection afforded by the principle against self- dean’par le principe interdisant [l'auto-
incrimination does not vary based upon the relative  incrimination ne varie pas selon I'importance rela-
importance of the self-incriminatory information tive des renseignements incriminants que I'on
sought to be used. If s. 7 is engaged by the circum-  chexclidiser. Si les circonstances entourant
stances surrounding the admission into evidence of  I'utilisation d’enkmtion foree tombent sous
a compelled statement, the concern with self- I'application de l'art. 7etecpupation relativa °
incrimination applies in relation to all of the infor-  l'auto-incrimination s'applicud’ensemble des
mation transmitted in the compelled statement. renseignements fournis au moyen dceclzetie d”
Section 7 is violated and that is the end of the anal-  tion. Il y a atteifi@t. 7 et cela met fira "
ysis, subject to issues relating to s. 24(1) of the [l'analyse, sessrvé des questionsedis au
Charter. par. 24(1) de l&harte.

| would emphasize that creating an immunity Je tiensa'souligner que la eg&tion d’'une immu-
against the use of an accident report in subsequent e coittre I'utilisation d'une eflaration d’acci-
criminal proceedings is itself a balancing between  dent lors deegquoes criminelles étieures
society’s goal of discovering the truth, on the one  constitue dalmanla recherche d'uequilibre
hand, and the fundamental importance for the indi-  entre, d’'une part, le but dectd decicouvrir
vidual of not being compelled to self-incriminate,  larité et, d’autre part, I'importance fondamen-
on the other. The granting of use immunity does tale pour la personne de eteepeanfrainte de
not equate to the primacy of the principle against  s'incriminer. L'imreucititre I'utilisation de la
self-incrimination over other fundamental princi-  preuve ne donne pasamice au principe interdi-
ples. As was explained s (RJ.), supra, at sant l'auto-incrimination sur les autres principes
paras. 107-40, the grant of a use immunity permits ~ fondamentaux. Comme I'expligeeS’dR.J.),
the state to achieve the important objective of ecji#, aux par. 10a 140, l'octroi de 'immunig’
acquiring relevant information immediately, for a  contre I'utilisation de la preuve periiietat de
purpose unrelated to the investigation of specific ealiser I'important objectif d’obtenir sur-le-champ
crimes, while protecting the individual against des renseignements pertirentBautres fins
jeopardy from the use of that information against  qu’une etegsiir des infractionsegxises, tout en
him or her in penal proceedings at a later time. gg®ant la personne contre le risque queerepr’
Notably, use immunity is a narrower protection  senterait I'utilisation de ces renseignements contre
against self-incrimination than “transactional elle dans des poursuitemles” uktieures.
immunity”, whereby the individual is protected  Notamment, I'immenitntre ['utilisation de la
against subsequent penal proceedipgsse, and  preuve constitue une protection mogtendue
is narrower too than a complete right to silence, contre l'auto-incrimination que «l'iremanit’
whereby the individual would be protected against egdifd d’'une affaire doee>», @ la personne est

prottgee contre toute predure ghale en soi, et
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even having to speak to state authorities in the first  elle est aussi eteitkié que le droit absolu de

place. garder le silence, qui exempte la personne de
I'obligation méme de parler aux autas gouver-
nementales.

Moreover, it must be recalled that the purpose of Il faut en outre rappeler que I'objet de I'art. 61'2
s. 61 of theMotor Vehicle Act is not to assist police  de Motor Vehicle Act n’est pas d’aider la police
in the investigation of specific crimes. The prov-a ehqeter sur des crimes particuliers. Les pro-
inces are entitled to inquire into factual circum-  vinces ont le droit deteqsur des faits suscep-
stances that may involve the commission of a tibles de comporter ketiadigi d’'une infraction
criminal offence, but their jurisdiction does not criminelle, mais leur pouvoir ne va pasgusqu’
extend so far as to trench upon the federal power eatarpsur le pouvoir coafé au Parlement en
under s. 91(27) of th€onstitution Act, 1867 over  matére de droit criminel par le par. 91(27) de la
the criminal law: see, e.g.Sarr v. Houlden, Loi constitutionnelle de 1867: voir, par exemple,
[1990] 1 S.C.R. 1366. Accordingly, the balanceSarr c. Houlden, [1990] 1 R.C.S. 1366. Par cans’
which must be struck in the context of s. 61 of the  querdquilibre recheroh” dans le cadre de
Motor Vehicle Act is not between self- Tart. 61 de Motor Vehicle Act ne se situe pas
incrimination concerns, on the one hand, and the  entre, d'une part, descygpations relativea °
effectiveness of criminal prosecutions, on the [l'auto-incrimination et, d'autre part, I'efficacit’
other. Rather, the balance which must be struck is  des poursuites crimingtgsliliré qui doitetre
between a driver's right not to be compelled to  atteint se situet@utie le droit du conducteur
self-incriminate in criminal proceedings, and the  de negpasfor@&a s'incriminer dans le cadre de
province’s interest in highway safety. Particularly,  m@uhares criminelles et l'ietét de la province
as mentioned, given that the province has indicated  dansciai$ routere. Comme il &% notam-
through s. 61(7) of the Act that it does not wish to  ment mergiopaisque la province a indiguwu
be able to use the information contained in acci- moyen du par. 61(7) de la Loi qu'ebsirat d
dent reports to incriminate drivers, the balance  pas pouvoir utiliser les renseignements contenus
struck by the granting of a use immunity appears  dans defardtions d’'accident pour incriminer
to be the most effective way of achieving valid les conductewrquilibre troue par 'octroi de
public objectives without sacrificing the principle  l'immumitontre I'utilisation de la preuve péara”
against self-incrimination. etfe la meilleure fegn d’atteindre des objectifs

publics valides sans sacrifier le principe interdisant
I'auto-incrimination.

F. Establishing the Existence of Compulsion F. L'existence d'une contrainte aux termes de
Under Section 61 I'art. 61

| have stated that a statement made under com- J'ai dit qu'une @claration faite sous la con- 3
pulsion of s. 61 of th&lotor Vehicle Act cannot be  trainte de I'art. 61 deNtor Vehicle Act ne pou-
used to incriminate the declarant in subsequent vaitepas utili€e pour incriminer son auteur
criminal proceedings. There remains the question  dans desdpres’criminelles wdtieures. Il reste
of how it is to be determined that a statement wasa savoir commentedérminer qu’une eClaration a
in fact, made under compulsion of the statute.  eellementefé faite sous la contrainte de la loi.

(1) The Need for an Honest and Reasonably (1) eéecessit’ d'une croyance siece et rai-
Held Belief sonnable
A declarant under s. 61 of tivotor Vehicle Act L'auteur de dClarations faites en vertu de’4

will be protected by use immunity under s. 7 of the  I'art. 61 dddtor Vehicle Act n'est pro€ge par
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Charter only to the extent that the relevant state-  I'immenitontre leur utilisation, en vertu de
ments may properly be considered compelled. [l'art. 7 dehkte, que lorsque lesetlarations
Accordingly, the driver has an interest in knowing pertinentes pewisnicdnsidiées comme faites
with some certainty precisely when he or she is  sous la contrainte. Eaguensg, il est dans l'in-
required to speak, and when he or she is permitte@rét du conducteur de savoir deda, assez cer-
to exercise the right to remain silent in the face of  taine quand, exactement, il est tenu de parler et
police questioning. Conversely, the ability of the  quand il peut exercer son droit de garder le silence
state to prosecute crime will be impaired to the  fad@terrogatoire de la police. En revanche, la
extent of the reporting requirement under s. 61 of  capalgtiEtat d’engager des poursuites crimi-
the Motor Vehicle Act. Thus the public, too, has a  nelles est direewpar les €€larations obliga-
strong interest in identifying with some certainty  toires inggsspar I'art. 61 de IRlotor Vehicle
the dividing line between the taking of an accidentAct. Le public a donc lui aussi fortementearéf a
report under s. 61, on the one hand, and ordinary ce que saie ttae fronBre assez certaine
police investigation into possible crimes, on the  entre, d'une part, I'obtention dedaration
other. When will a driver’'s answers to police ques-  d’accident en vertu de l'art. 61 et, d’autre part,
tioning cease to be protected by the use immunity  I'etegpolicére ordinaire sur des crimes poten-
provided by s. 7 of th€harter? tiels. Quand leseponses dorg€s par un conduc-
teur aux questions de la police cessent-ellerel’”
prottgées par I'immung” fournie par l'art. 7 de la
Charte contre leur utilisation?

The Court of Appeal below did not discuss this En l'esgce, la Cour d'appel n'a pas anays’
issue in detail. | would like to elaborate briefly on  cette questionetaildJ'aimerais aborder lexe-
the legal definition of a compelled statement under ~ ment la question defidiaol juridique de la
s. 61. In my view, the test for compulsion under ecldration foree aux termes de I'art. 6A mon
s. 61(1) of theMotor Vehicle Act is whether, at the  avis, la contrainte en vertu du par. 61(1) de la
time that the accident was reported by the driverMotor Vehicle Act est €tablie si, au momentuo”
the driver gave the report on the basis of an honest  I'accide®t dcla€ par le conducteur, ce der-
and reasonably held belief that he or she was nier a faiédardtion en raison de la croyance
required by law to report the accident to the person esinet raisonnable qu’gtait Egalement tenu
to whom the report was given. dedarer I'accidentla personna qui la dcla-

ration aeté faite.

The requirement that the accident report be L'exigence que la e€laration d'accident soit
given on the basis of a subjective belief exists faite en raison d’'une croyance subjective existe
because compulsion, by definition, implies an  parce que la contrainte comportesfipiiod,
absence of consent. If a declarant gives an accident  I'absence de consentement. Si une personne fait
report freely, without believing or being influ-  volontairement ureclafation d'accident, sans
enced by the fact that he or she is required by law  croire gqu'ellegaement tenue de le faire ou
to do so, then it cannot be said that the statute is eteminfluenee par ce fait, on ne peut pas dire
the cause of the declarant’s statements. The declar-  alors que la loi est la cause ettarsa®onE.
ant would then be speaking to police on the basis  L'auteuretdardtions parlerait aloesla police
of motivating factors other than s. 61 of tetor  en raison de motivations autres que l'art. 61 de la
Vehicle Act. Motor Vehicle Act.

The requirement that the declarant's honest L’exigence que la croyance sare de I'auteur
belief be reasonably held also relates to the mean-  desdlardfion soit raisonnable esgédlement
ing of compulsion. The principle against self- edia la signification de contrainte. Le principe
incrimination is concerned with preventing the interdisant I'auto-incrimination wis@®€venir
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abuse of state power. It is not concerned with  l'abus [#at'de son pouvoir. Il ne vise pas
preventing unreasonable perceptions that state evepif les perceptionsediisonnables du pouvoir
power exists. There is no risk of true oppression of  dgat. Il n’y a aucun danger deentable
the individual where the state acts fairly and in  oppression de la personne loEigeadjit de
accordance with the law, but the individual unrea- cofegquitable et conforerhenta’ la loi, mais que
sonably perceives otherwise. It is true that the indi-  la personne, sans motif raisonnatui, leer,
vidual who unreasonably believes that he or she is  choses autrement. Il est vrai que la personne qui
compelled to speak may produce an unreliable crefaidonnablementtfe contrainte de parler
confession, but this result will have flowed from  peut faire une confession indigne de foi, mais ce
concerns that are outside the scope of the principleesultdt @coule de mroccupations qui sorgtran-
against self-incrimination: sddodgson, supra, at  geres au principe interdisant I'auto-incrimination:
para. 34,per Cory J. The requirement that an  véiodgson, précité, au par. 34, le juge Cory.
honest belief be reasonably held is an essential  L'exigence d'une croyanme sihcaisonnable
component of the balancing that occurs under s. 7.  esteleément essentiel de la pardtion a
The application of the principle against self- laquelle donne lieu l'art. 7. L'application du prin-
incrimination begins, and the societal interest in  cipe interdisant I'auto-incrimination commence, et
the effective investigation and prosecution of  Biét de la so@fe dans I'efficacik’des encgetes
crime is subordinated, at the moment when a et des poursuites criminelles passe au second plan,
driver speaks on the basis of a reasonable and hones aiie le conducteur parle en raison de la
est belief that he or she is required by law to do so.  croyance raisonnableeeé gjnil est €gale-

ment oblig de le faire.

| would note that the requirement that a driver's Je note que I'exigence que la croyance esiac’ 8
honest belief be reasonably held does not necessa- du conducteur soit raisonnable ne signifie pas
rily mean that the driver must have had, as a strictecegsairement que celui-ci doive avoir eu, au
matter of law, a statutory duty to report the acci-  strict plan juridique, I'obligatigeid de dClarer
dent. This point was made by the trial judge, who  l'accident. Celé aoulig®’ par le juge du pro-
found that it may be reasonable for a driver to es,@ui a conclu qu'un conducteur pouvait raison-
believe that he or she is required to report an acci-  nablement en@réefiu de etlarer un accident
dent even where the damage caused by the acci-ememsi les dommages ceas’par I'accident
dent is not sufficient to trigger the duty to reportetaiént insuffisants pouredlencher I'obligation de
under s. 61 of th#&lotor Vehicle Act, or where the  @Clarer pevue par I'art. 61 de IMotor Vehicle
driver is unaware of the extent of damage causedict, ou neéme si le conducteur ignoret&ndue des
Clearly, the existence of a general statutory duty to ~ dommages. Bvagnt que l'existence d'une
report accidents is a critical factor in determining  obligategalé ghérale de dclarer les accidents
the reasonableness of a driver's belief that he or  est un factededBvaluation du caraete rai-
she was required to do so. However, | would not  sonnable de la croyance du conductetaitju’il
go so far as to say that a driver’s belief in the duty  tenu de le faire. Je n’irais toutefois pasdgisqu’”
to report will be unreasonable simply because, for  que la croyance d’'un conducteur qu'il a I'obliga-
example, the property damage caused by the acci-  tionedarel un accident seraiemisonnable
dent appeared to total only $500 in value, while the  pour la seule raison que, par exemple, les dom-
trigger value for the duty to report under tfletor  mages matfiels caus$ par I'accident paradient
VehicleAct is $1000 in the case of a motor vehicleetre™ d’environ 500 $ seulement, alors que la
other than a motorcycle. The nature and extent of  valeur minimale molendher I'obligation de
the damage caused by the accident, and the driveclar, en vertu de Islotor Vehicle Act, est de
er's awareness of such damage, will simply be 1 000 $ dans le casdiiioulga moteur autre

gu’'une motocyclette. La nature eeténdue des
dommages caes’ par I'accident, ainsi que la con-
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factors for the trial judge to consider in evaluating  naissance du conducteur de l'existence de tels
the reasonableness of the driver's belief. dommages, ne constituent que des daeteurs -
miner par le juge du pres poureValuer le carac-
tere raisonnable de la croyance du conducteur.

Having emphasized the importance of a driver's Aprés avoir souliga’qu’il est important que la
honest belief in compulsion being reasonably held, = croyancersirdu conducteur qu'il existe une
| should also emphasize that | agree with the trial  contrainte soit raisonnable, ggaleimént sou-
judge that the scope of the compulsion created by ligner que je partage I'opinion du jugeesu proc’
s. 61(1) of theMotor Vehicle Act is fairly broad. selon laquelle la peede la contrainte &¥é par le
par. 61(1) de IMotor Vehicle Act est assez large.

Section 61(1) requires a driver involved in an Le paragraphe 61(1) oblige le conducteur
accident to report the accident and, in very general  implaaris un accideat clarer I'accident et,
terms, to “furnish the information respecting the  en des terrasggnéraux,a «fournir tout rensei-
accident required by the police officer or desig- gnement requis par le policier ou la pemsinne d”
nated person”. Section 61(4) requires the person ee grélativementa "I'accident». Le paragraphe
receiving an accident report from a driver to  61(4) oblige la personneamii uae @claration
“secure from the person making [the d’'accident de la part d'un conduxteabtenir,
report]. . . the particulars of the accident, the per- de la part de I'auteur [declaration] [. . .] des
sons involved, the extent of the personal injury or etad$ sur I'accident, sur les personnes immeg)”
property damage and other information necessaryetedue des blessures et des dommagesisiat”
to complete a written report of the accident”  ainsi que tout autre renseignezcessaife pour
(emphasis added). Thus the Act defines the statuediger un rapport de 'accident» (je souligne). La
tory duty to report an accident to police in vague  Leffidf donc en termes vagues I'obligation
terms. At the same time, the discretion to deter-egalé de éClarer tout acciderat [a police. Parad-
mine what information is necessary to a written  lement, le pouvoiretiisonaire de eCider de la
accident report is vested exclusively in the police  nature des renseigneswgsaires pouediger
officer taking the report. The driver is largely sub-  un rapport d’'accident estréomfiiquement au
ject to the will of this officer with respect to deter-  policier quiai¢ ]a dBclaration. Le conducteur est
mining what constitutes a compelled statement. largement saulaigolonE de ce policier quant
Provided that the police have offered no indicationa savoir ce que constitue unectration foree.
to the driver that the statutory requirements for the  Dans la mesuegoolicier ne fournit au conduc-
reporting of an accident have been satisfied, it will ~ teur aucune indication que les exiggateEsdn
likely be reasonable for a driver to assume that he ematile dclarations d'accident ongt€ rem-
or she continues to be subject to a statutory duty to  plies, il sera vraisemblablement raisonnable pour
speak to police. Accordingly, as a practical matter,  un conducteur de penser qu'’il cordtrei@shi-
it will be very important for the police officer who  jetdi 'obligation Egale de parlea la police.A
takes an accident report while simultaneously toutes fins pratiques, il sgramportant que le
investigating a crime to delineate clearly for the  policier qubiteyne dclaration d’accident tout
declarant the start and end points of the accident  enetmuSur un crime indique clairemeat °
report. For example, it may be useful for police to  I'auteur deetdadation le dbut et la fin de cette
tell the driver that they will postpone the taking of  derai” Par exemple, il peetré utile pour les
an accident report until after they have questioned, policiers de dire au conducteur gu'ils ne recueille-
or attempted to question, the driver. Alternatively,  ront leclaFation d’accident qu’aps’ I'avoir
as discussed above, police may wish to tell the interrog apes avoir terd’de I'interroger. Ou
driver that they intend to secure the details of the  encore, comme nous |'&j@mitdles policiers

pourraient vouloir dire au conducteur qu’ils ont
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accident report from sources other than the driver,  l'intention d’obtenir d&gld’de la dClaration
thus terminating the statutory duty to report. d’accident d’'autres sources que le conducteur,
mettant ainsi fina'l'obligation Bgale de éClarer
l'accident.
(2) Onus of Proof (2) Le fardeau de la preuve

Does the Crown bear the onus of establishing Le minis€re public a-t-il le fardeau desnion- 81

that an accident report was not made pursuant to  trer queclardfion d’accident n'a paé’ faite
the statutory duty created by s. 61 of tletor  en vertu de l'obligation impe® par I'art. 61 de la
Vehicle Act? The answer to this question must beMotor Vehicle Act? La Eponsea’ cette question
no. The accused who raise€harter challenge to  doiefre régative. L'accus’qui conteste I'admissi-
the admissibility of evidence bears the onus of eili€ la preuve en se fondant suClarte a le
establishing an infringement of his or Kélnarter ~ fardeau de @fmontrer qu’il y a eu atteinta Ses
rights. Thus, where an accused seeks to argue that  droits garantis pehmarta. Ainsi, lorsque
the admission of a statement into evidence will  I'aecigsite de efhontrer que I'utilisation d’'une
violate the principle against self-incrimination edaration porterait atteinte au principe interdisant
under s. 7 because he or she was compelled to  I'auto-incrimination quéestpar I'art. 7 parce
make the statement by the terms of a provincial  qu@téacontraint de faire cetteedaration en
statute, it is the accused who must establish on the  vertu des dispositions d’'une loi provinciale, c’est
balance of probabilities that the statement was lui qui doit prouver seloregpangEfance des
compelled. There cannot be any controversy about  prolesbilitie la éélarationetait for&e. Il ne
this point. The real question is whether the trial  peut y avoir aucune controverse sur ce point. La
judge erred by placing an onus on the Crown to  vraie question est de savoir si le jugeeduaproc’
disprove compulsion. commis une erreur en imposant au seraigtiblic

le fardeau deefuter la contrainte.

In my view, the trial judge’s reasons should not A mon avis, les motifs du juge du pesche doi- 82

be construed as having misapplied the onus under  vent ep@s ifiterpets comme ayant mal

s. 7 of theCharter. | agree again with Esson J.A.  appkgle” fardeau mvu par l'art. 7 de [€harte.

for the majority in the Court of Appeal that the  Une fois de plus, je partage I'avis du juge Esson,

trial judge’s reasons do not actually state that the au nom de la maariCour d’appel, que les

Crown bears the onus of disproving compulsion.  motifs du juge dweproe’ disent pas, en fait,

The trial judge should be assumed to know the qu'il incombe au emmigublic de efuter la

law, particularly a basic principle such as the onus  contrainte. Il fasupeér que le juge du pex’

of proof in Charter matters. His reasons can be  cahf@droit, surtout lorsqu’il s’agit d’'un prin-

read in a manner which does not suggest the impo-  cipe de base comme le fardeau de la preuve relati-

sition of a reverse onus, and therefore they should  vement aux questemas|éi Charte. Ses motifs

be read in this way. As stated by Esson J.A., the pewteatifterpetts d’'une mamire qui n'in-

trial judge’s comments on the Crown’s onus to  dique pas l'imposition d'un fardeau de preuve

demonstrate a lack of compulsion should be seen iayvdesSorte que c’est de cettedia gu'il faut

as reflecting only the uncontroversial view that les inttgor”Comme I'a dit le juge Esson, les

once aprima facie case has been made with  observations du juge degeacsujet du fardeau

respect to an element ofGharter claim, it is left ~ du ministte public de emontrer I'absence de con-
trainte ne font que radter I'opinion non contro-
verse que, €S qu’une preuvprima facie est pe-
senge relativement ‘un €léement d’'une demande
fondée sur laCharte, il revient au ministfe public
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to the Crown to adduce evidence to rebut that
prima facie case if it wishes to do so.

asgnter degléments de preuve pouefuter
cette preyvama facie s'il le désire.

G. Exclusion of the Evidence G. L’exclusion de la preuve

The trial judge below found that the appropriate Le juge du proes a conclu que le @sanisme
mechanism for the exclusion of evidence whose  apmauik fins de I'exclusion demléments de
very admission would violate s. 7 of ti@harter  preuve dont I'utilisation mfme contreviendraia
was s. 24(1) of th€harter. Section 24(1) reads as  l'art. 7 delJaarte était pevu par le par. 24(1) de
follows: la Charte:

24. (1) Anyone whose rights or freedoms, as guaran- 24. (1) Toute personne, victime de violation ou de
teed by this charter, have been infringed or denied mayegation des droits ou libes’qui lui sont garantis par la
apply to a court of competent jurisdiction to obtain such es@nte charte, peut s’adresaain tribunal comgtent

remedy as the court considers appropriate and just in the
circumstances.

The trial judge based his finding with respect to
s. 24(1) on two previous decisions of the Supreme
Court of British Columbia,Spyker, supra, and
Stillman, supra.

The possibility of excluding evidence under
S. 24(1) of theCharter was first addressed by this
Court in R v. Therens, [1985] 1 S.C.R. 613.
Le Dain J., who dissented in the resuliTierens,
found that the court below had erred in holding
that evidence obtained in violation of the accused’s
Charter rights could be excluded under s. 24(1).
Le Dain J.’s reasons were focused upon the lower
court’s finding that there were two separate tests
for the exclusion of evidence under s. 24, one test
under s. 24(1) and another under s. 24(2), with an
accused having the choice between the two types
of remedy. Le Dain J. stated, at pp. 647-48:

pour obtezpatation que le tribunal estime conve-

nable et juste egafd aux circonstances.

Le juge dugsradond’sa conclusion relative au
par. 24(1) sur dmisiods ardfieures de la

Cour sumrte de la Colombie-Britannique, les
arréts Spyker et Sillman, précités.

La possibilig d'écarter degléments de preuve
en vertu du par. 24(1) @hdate a été analyse
pour la prezné fois par notre Cour dans l'atR.

c. Therens, [1985] 1 R.C.S. 613. Le juge Le Dain,

dissident quargsaltat dans cet af;"a conclu
que le tribunal d'instaeceung” avait commis
une erreur en concluant euéntesits de preuve
obtenus en violation des droits Ghbartéa
garant#tcCug pouvaientkefre écares en vertu
du par. 24(1). Les motifs du juge Le Dain portaient
sur la conclusion du tribunal d'instariear@nf”
selon laquelle il y avait deresalistincts en
anatid’exclusion de la preuve en vertu de

lart. 24, soit 'un en vertu du par. 24(1) et l'autre
en vertu du par. 24(2), l'accaisdyant le choix
entre les deux types deparation. Le juge Le Dain
s'est expring” ainsi, aux pp. 647 et 648:

| am satisfied from the words of s. 24 that s. 24(2) was
intended to be the sole basis for the exclusion of evi-
dence because of an infringement or a denial of a right
or freedom guaranteed by tlbarter. It is clear, in my

Bape texte de I'art. 24, je suis convaincu qu’on a
voulu que seul le par. 24(2) perecetterddeslé-
ments de preuve par suite d’'uneatteiirait oua”

une libeetgarantis par |€harte. Il estévident,a mon

opinion, that in making explicit provision for the rem-
edy of exclusion of evidence in s. 24(2), following the exmessit 'exclusion dléments de preuve, les dis-

general terms of s. 24(1), the framers of Glearter positions gnérales du par. 24(1), legdacteurs de la

intended that this particular remedy should be governe€harte ont voulu que ce redressement particulier soit
entirely by the terms of s. 24(2). It is not reasonable toegi €nte€rement par les termes du par. 24(2). Il n'est
ascribe to the framers of th@harter an intention that gere raisonnable de gteéra ces derniers l'intention de

the courts should address two tests or standards on an contraindre les cours saisies d’'une demande d’exclusion
application for the exclusion of evidence — first, eldthents de preuve appliquer deux cetes, le

avis, qu’'en faisant suivre du par. 24(2), eyaitpr’



[1999] 2 R.C.S. R. C. WHITE

Le juge lacobucci

457

whether the admission of the evidence would bring the
administration of justice into disrepute, and if not, sec-
ondly, whether its exclusion would nevertheless be

preetéert de savoir si l'utilisation de ce#ments
est susceptibleamsidrer I'administration de la
justice et, le second, dans le caspbnse egative,

appropriate and just in the circumstances. The inevitabletant de savoir si leur exclusion esanfmoins convena-

result of this alternative test or remedy would be that
s. 24(2) would become a dead letter.

ble et justgand aux circonstances. distilterait i~
vitablement de cet autecooi’ redressement que le

par. 24(2) deviendrait lettre morte.

Estey J., writing for four (including himself) of the
eight members of the Court who decided the

appeal, agreed with Le Dain J. that s. 24(2) was the
appropriate mechanism for the exclusion of the

evidence in the particular case. Dickson C.J., and
Lamer J. (as he then was), declined to comment on
the possibility that evidence might be excluded

under s. 24(1) rather than s. 24(2). The conclusion
of the majority inTherens that evidence cannot be
excluded as a remedy under s. 24(1) ofGhar-

Le juge Estey, au nom de quatre (donerhem”
des huit juges de notre Cour qui avaient entendu le
pourvoi, a convenu avec le juge Le Dain que le
par. 24{jt le n€canisme appromi pour
exclurelée®nts de preuve dans cette affaire.
Le juge en chef Dickson et le juge Lamer (mainte-
nant Juge en chef)ed@épré pas se prononcer
sur la possiiditarter de€léments de preuve
en vertu du par. 24(1)oplgii'en vertu du

par. 24(2). La conclusion de la majerilans I'ar-

ter, but must meet the test of exclusion underet THerens, selon laquelle desléments de preuve

s. 24(2), was acknowledgedRav. Collins, [1987]
1 S.C.R. 265, at p. 27¢er Lamer J., andR. V.

ne peuvent patre écarésa titre de eparation en
vertu du par. 24(1) de l&harte mais qu'ils doi-

Srachan, [1988] 2 S.C.R. 980, at p. 100per

vent satisfaire au cete d'exclusion mvu par le
Dickson C.J. a

par. 24(2), et reconnue dans les eais
R. c. Cdllins, [1987] 1 R.C.S. 265 la p. 276, le
juge Lamer, eR. c. Srachan, [1988] 2 R.C.S. 980,

a la p. 1000, le juge en chef Dickson.

The Court inTherens was dealing with evidence
that had been obtained
accused’'<harter rights. None of the members of
the Court who wrote inTherens adverted to the
possible exclusion of evidence obtained in con-
formity with the Charter but whose admission into
evidence would itself violate th€harter. In my
view, although there are statementsTherens to
the effect that s. 24(2) is the only appropriate
mechanism for the exclusion of evidence under the
Charter, those statements should be understood in

Dans l'arét Therens, notre Cour examinait des &°
in violation of theeléments de preuve qui avaia obtenus en vio-

lation des droits garantis pandete a I'accug.

Aucun des motifsdi¢és dans I'aef Therens ne

fait allusidifexclusion possible @léments de

preuve obtenus en conferavi€c laCharte mais
dont
Charte. A mon avis, bien qu'il soit mentioendans

l'utilisation neme contreviendraita " la

#aftierens que le par. 24(2) est le seukoa-
nisme appreoaitr exclure dewléments de
preuve en vertClarie, ces mentions doivent

the specific context of the case, in which the loweretre “interpettes dans le contexte particulier de

court had found that there could be two separate
tests for the exclusion of illegally obtained evi-
dence under s. 2&herens should not be seen as
placing unnecessary limits on the power of a court

I'affaire, dans laquelle le jugemerdgrpappel

avait conclu qu'il pouvait y avoir deexesitlis-

tincts pour I'exclusiagiédiients de preuve ditja-
lement obtenus en vertu de lart. 24t L'arr”

to exclude evidence whose admission wouldTherens ne doit pasefre interpet® comme fixant

render a trial unfair in contravention of one or

des restrictions inutiles au pouvoir du tribunal

more of the legal rights set out in tiibarter. d’ecarter lexléments de preuve dont I'utilisation
rendrait un proes iréquitable contrairement °
'une ou a plusieurs des garanties juridiques-pr’

vues par la&Charte.
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The possibility that evidence may be excluded Certains juges de notre Cour ont admis la possi-
under s. 24(1) of th€harter where its admission  biét’que desléments de preuve pouvaiesire
into evidence in a criminal trial would violate s. 7 ecar€s en vertu du par. 24(1) deCharte lorsque
has been acknowledged by some members of the leur utilisation dans le cadre ddsncpromel
Court. InR. v. Harrer, [1995] 3 S.C.R. 562, the  contreviendmitart. 7. Dans I'aefR. c. Harrer,
issue was addressed by McLachlin J., speaking for  [1995] 3 R.C.S. 562, le juge McLachlin, avec
herself and Major J. She referred to the common  I'appui du juge Major, examine cette question. Se
law power of judges to exclude evidence whoseeférent au pouvoir de common law qui permet aux
admission would adversely affect the fairness of an  jugesadér leléments de preuve dont I'utili-
accused’s trial, and stated, at para. 42: sation affecterait le arara@tjuitable d’'un

proags, elle dit au par. 42:

In addition to the common law exclusionary power, Outre le pouvoir d’exclusion reconnu par la common

the Charter guarantees the right to a fair trial (s.d))( law, laCharte garantit le droia’un proeséquitable (al.
and provides new remedies for breaches of the legal d)) Bt pevoit de nouveaux recours en cas d'atteinte
rights accorded to an accused person. Evidence obtained aux garanties juridiquesesecard” accus. La
in breach of theCharter may only be excluded under preuve obtenue en violation @hdete ne peuteire
s. 24(2):R. v. Therens, [1985] 1 S.C.R. 613. Evidence ecarEe qu’en vertu du par. 24(Z} c. Therens, [1985]
not obtained in breach of tigharter but the admission 1 R.C.S. 613. La preuve qui n'agfasbtenue en vio-
of which may undermine the right to a fair trial may be lation dehlarte mais dont I'utilisation est susceptible
excluded under s. 24(1), which provides for “such rem- de miner learitproeséquitable peuetreécarte
edy as the court considers appropriate and just in the cir- camrfoent’au par. 24(1), quiewdit I'obtention de
cumstances” foCharter breaches. Section 24(1) applies leparation que le tribunal estime convenable et juste
to prospective breaches, although its wording refers to egawd” aux circonstances» en cas de violation de la
“infringe” and “deny” in the past tens@peration Dis- Charte. Le paragraphe 24(1) s’applique aux violations
mantle Inc. v. The Queen, [1985] 1 S.C.R. 441. It fol- eventuelles, mfme si son texte parle au paskE «viola-
lows that s. 24(1) permits a court to exclude evidence tion» et efgaton»:Operation Dismantle Inc. c. La
which has not been obtained in violation of €larter, Reing, [1985] 1 R.C.S. 441. Il s’ensuit que le par. 24(1)
but which would render the trial unfair contrary to permet au tribureadaditér degléments de preuve qui
s. 11¢l) of the Charter. n'ont pasett obtenus en violation de Gharte, mais qui

rendraient le praes iréquitable, contrairemerda l'al.

11d) de laCharte.

La Forest J., who wrote for the majority of the Le juge La Forest, au nom de la endriidtre
Court inHarrer, stated at p. 579 that there was “no  Cour dansetatfdrrer, dit, a la p. 579, qu'il
need to resort to” s. 24(1) as the mechanism for the  n’est epassaire de recourir» au par. 24(1) en
exclusion of evidence whose admission would vio-  tant geeamsme d’exclusion deséments de
late theCharter. He held that such evidence could  preuve dont [I'utilisation contreviendraita °
be excluded on the basis of the trial judge’s nowCharte. Il conclut qu’ils peuvenefreécar€s par le
constitutionally enshrined duty under s. d)16f juge du proes en vertu de l'obligation constitu-
the Charter to exercise his or her common law dis-  tionnelle qui lui est maintenant émpodal.
cretion in order to exclude evidence whose admis- d) e laCharte, d’exercer son pouvoir diser”
sion would render the trial unfair. tionnaire de common law poartér leeléments
de preuve dont l'utilisation aurait pour effet de ren-
dre le proes iréquitable.

The possibility of excluding evidence under La possibili€ d'écarter de®léments de preuve
S. 24(1) of theCharter was addressed again more  en vertu du par. 24(1) Gealde a éte étudiée
recently in Schreiber v. Canada (Attorney Gen-  aussi, plus etemment, dans I'at"Schreiber c.
eral), [1998] 1 S.C.R. 841. In concurring reasons,Canada (Procureur général), [1998] 1 R.C.S. 841.
Lamer C.J. stated, at para. 24, that evidence may Dans ses motifs concourants, le juge en chef
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be excluded under a combination of ss. 7 and 24(1)  Lamer dit au par. 24 qeléndests de preuve
of the Charter where the use of such evidence  peuvetlné Ecares par le jeu de lart. 7 et du
would affect trial fairness. Lamer C.J. cited on this  par. 24(1) d€harte lorsque leur utilisation
point the decisions of the Court Harrer, supra,  affecterait le caraeteéquitable du praes. Le juge
as well asR. v. Terry, [1996] 2 S.C.R. 207, where  en chef Lamer aitee 'sujet les atSHarrer, pré-
the Court held that an accused may use ss. 7 ande, et c. Terry, [1996] 2 R.C.S. 207,whotre
11(d) of the Charter to obtain redress where the  Cour conclut que I'azq@esit invoquer l'art. 7 et
admission of evidence would violate tlikarter.  I'al. 11d) de laCharte pour obtenir eparation lors-
Speaking for the majority of the Court in que l'utilisation deéments de preuve contre-
Schreiber, L'Heureux-Dulg’ J. stated, at para. 35, viendraila Charte. Au nom de la majort’de
that she agreed with the Chief Justice thats. 7 may  notre Cour danst |2ufeiber, le juge
apply to justify excluding evidence where it is nec- L'Heureux-®ubf au par. 35 qu'elle partage

essary to preserve the fairness of the trial.  lavis du Juge en chef que l'art. 7 peut justifier
L'Heureux-Dul€ J. did not specifically advert to etarter deeléments de preuve lorsque cela est
the possible role of s. 24(1). ecessaire pour pserver le caraete équitable du

proegs. Le juge L'Heureux-Dub'ne parle pas
expressment du ele potentiel du par. 24(1).

Thus it may be seen that this Court has never On peut donc constater que notre Cour n'g8
affirmatively decided that s. 24(1) of ti@gharter  jamais expresshent @cide que le par. 24(1) de la
may serve as the mechanism for the exclusion oharte pouvait servir de ecanisme d’exclusion
evidence whose admission at trial would violate  @éménts de preuve dont I'utilisation au pFec’
the Charter. In the present appeal, the parties and  contrevieraaiCharte. Dans le pesent pour-
the courts below appear to have proceeded on the  voi, les parties et les jugemeatempappel
basis that s. 24(1) is the appropriate mechanism for ~ paraissent tenir pour acquis que le par. 24(1) est le
exclusion of evidence whose admission would ecariisme appromid'exclusion degléments de
contravene the principle against self-incrimination  preuve dont l'utilisation porterait atteinte au prin-
under s. 7. None of the argument before this Court  cipe interdisant I'auto-incrimination qui est con-
was directed to this specific issue. tenu dans l'art. 7. Cette quesBoiseri’'a pas

fait I'objet de plaidoiries devant notre Cour.

Although | agree with the majority position in  Bien que je sois d'accord avec la maritans 89

Harrer, supra that it may not be necessary to use  EaHarrer, précit, selon laquelle il peut ne pas
s. 24(1) in order to exclude evidence whose admisetre récessaire de recourir au par. 24(1) peear-
sion would render the trial unfair, | agree also with  terdisnénts de preuve dont ['utilisation ren-
McLachlin J.’s finding in that case that s. 24(1) drait le psotgquitable, je suiegalement d’'ac-
may appropriately be employed as a discrete  cord avec la conclusion du juge McLachlin dans
source of a court’'s power to exclude such evi- cette affaire que le par. 24(1letpeuttiis
dence. In the present case, involving an accused comme source distincte du pouvoir du tribunal
who is entitled under s. 7 to use immunity in rela- eaddfter ceeléments de preuve. En l'esge, o
tion to certain compelled statements in subsequent  l'art. E@ai’accuge I'immuni€ contre I'uti-
criminal proceedings, exclusion of the evidence is  lisation de certaewarations foreés dans le
required. Although the trial judge could have cadre desgpiaes criminelles wétieures, il faut
excluded the evidence pursuant to his common lawcartér cegléments de preuve. difie si le juge du
duty to exclude evidence whose admission would gsg@uvait leecarter en vertu de son obliga-
render the trial unfair, he chose instead to exclude tion de common Enar@’ leseléments de
preuve dont I'utilisation rendrait le pres iréqui-
table, il a choisi de lescarter en vertu du
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the evidence pursuant to s. 24(1) of tearter.  par. 24(1) de l&harte. Je conviens qu’il avait le
| agree that he was entitled to do so. droit de le faire.

H. Application to the Facts H. L’application aux faits

In the Court of Appeal below, all judges agreed En I'espgece, tous les juges de la Cour d’appel
that the respondent’s first and second conversa-  estiment que le juge ekigmncla bon droit
tions with police were properly found by the trial  que les deux pesitonversations de l'intem”
judge to have been compelled by s. 61 of the avec la police avaient eu lieu en raison de I'obliga-
Motor Vehicle Act. There was evidence on the  tion contenue dans l'art. 61 Motlar Vehicle
basis of which the trial judge could reasonablyAct. Il y avait deseléments de preuve sur la foi
have found that, at both of these times when the  desquels le juge dis prmgvait raisonnable-
respondent spoke to police, she believed that she  ment conclura cege deux occasionsl elle a
was required to report the accident to them. There emarK policiers, l'intinee croyaitetre tenue de
was also evidence to support the finding that hereclatér I'accident. Il existeegalement de®lé-
honest belief in the requirement to report was rea-  ments de pdiagpui de la conclusion que sa
sonable in the circumstances. Such a finding was  croyanceresingrelle etait tenue de etlarer
supported by the conduct of the police in actively  I'accideait raisonnable dans les circonstances.
seeking a description of the accident from the  Cette conclusion repose sur la conduite des poli-
respondent, from the visible property damage to  ciers, qui cherchaient actiweotaenir de I'in-
the respondent’s vehicle, as well as from the e#@mihe description de I'accident, sur le fait que
respondent’s knowledge of the victim's injuries  lehicule de l'intin€e €tait visiblement endom-
(whether that knowledge was acquired at the time emdgneme que sur le fait qu’elle savait que la
of the accident or, as the respondent testified at  victime ataiblesee (qu'elle I'ait su ds le
trial, the following morning through radio reports).  moment de I'accident ou I'ait appris le lendemain

matin enecoutant les nouvelles |4 radio, comme
elle I'a dit dans sonethoignage au pres).

The point of division between the majority and Les juges majoritaires et le juge dissident de la
the dissenting judge in the Court of Appeal con-  Cour d’'appetdrdifit d’opinions sur la troesme
cerned the respondent’s third conversation with  conversation entre €mtanla police, qui a eu
police, which occurred after the respondent had lieasague l'intin€e eutet informée des droits
been advised of heCharter rights and after she  garantis parGharte et apes qu’elle eut pagela
had spoken to counsel. Southin J.A., dissenting, un avocat. Le juge Southin, dissidente, conclut
found that the timing of this third conversation qu’en raison du momertle a eu lieu, la troi-
meant that it should not be considered compelled. emsi'conversation ne doit padre considiée
If 1 understand Southin J.A.'s reasons correctly, = comme agtarfofcde. Si je comprends bien les
she considered that any harm caused to the  motifs du juge Southin, elle estime queutout pr’
respondent by the admission of this third statement  dice@allintimée par I'utilisation de cette troi-
into evidence was the result of the respondent’s emsi@claration est la corguence de laettision
own free will in choosing to speak to police after  librement prise par l'agimé parlen la police
having been advised of her right to silence and espwoire® informée de son droit de garder le
after having spoken to a lawyer about her obliga-  silence et &woir pad’a un avocat au sujet de
tion to speak. son obligation de faire urexidration.

With respect, | do not agree with Southin J.A.’'s Avecégards, je ne suis pas d'accord avec la con-
finding in relation to the respondent’s third con-  clusion du juge Southin relativentatoiseme
versation with police. The logic of use immunity is  conversation de [I'eginevec la police. La
precisely that the individual who is granted use logique de l'imraundhtre l'utilisation de la
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immunity remains subject to the statutory compul-
sion to make the original compelled statement.
In the context of s. 61 of thilotor Vehicle Act,
the existence of the principle against self-
incrimination in s. 7 of th€harter does not elimi-
nate the statutory compulsion to report an accident.

The accused who has consulted counsel does not

become immune from the reporting requirement

set out in the statute. Rather, as | have discussed in
these reasons, s. 7 provides protection to the per-

son who is required to report an accident. Thus,
when the respondent returned from speaking to

preuve repose justement sur le fait que la personne
qui eméfiie demeure assujettee I'obligation

legale de faire la atlaration foree initiale.

Dans le contexte de I'art. 61MigtdaVehicle

Act, l'existence du principe interdisant l'auto-

incrimination selon l'art. 7 @learke n’ecarte
pas I'obligagale Ide éClarer les accidents.
L'aecupii a consult” un avocat n'est pas
exampExigence de faire unedaration qui
@sigpar la loi. Au contraire, comme je le dis
plus haut, l'art. reonfe protectioa la per-
sonne qui est teneelaterdin accident. Ainsi,

counsel, she was still required by law to answer emmapes avoir pad’a un avocat, l'intineeétait

Sgt. Tait's questions regarding the accident, pro-

vided those questions were made pursuant to s. 61

of the Motor Vehicle Act. Indeed, if the respond-

ent’s lawyer acted appropriately in advising her, as
the Court should assume he did, he would have
told the respondent that she was required by law to

toujeegalément tenue depbdndre aux ques-
tions du sergent Tait au sujet de 'accident, dans la

mesurng ces questions l@taient posés en vertu

de l'art. 61 Motiar Vehicle Act. D’ailleurs, si
'avocat de lastifid bien informree, ce que
notre Cour tient pour acquis, il lui a dit qu'elle

answer the officer's questions pursuant to theetait’Egalement tenue depbdbndre aux questions

Motor Vehicle Act, notwithstanding her general
right to silence.

EEs par le policier en vertu deNeotor Vehicle
Act, en &pit de son droit @¥ral de garder le

silence.

In the circumstances of this case, there was evi- En I'esggce, il y avait degléments de preuve °

dence on the basis of which the trial judge could
reasonably have found that the respondent’s third
statement to police was compelled by s. 61 of the
Act. First, prior to speaking to counsel, the
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partir desquels le juge @s pmeo/ait raisonna-
blement conclure que éarteo@claration faite

par l'edgienla policeetait for&e en vertu de

I'art. 61 de la Loi. Rrmmient, I'intin€e croyait

respondent honestly and reasonably believed she ersiment et raisonnablement, avant de parler °

was required to report the accident. This fact sup-
ports the view that, all other things being equal,

she likely continued to believe in the subsistence
of the duty. Second, after speaking to counsel, who
could not lawfully have advised the respondent not
to make an accident report, the respondent contin-
ued to reply to Sgt. Tait's questions about the acci-
dent. Although she stated that she did not wish to
speak to Sgt. Tait any further, she did answer his
guestion once it was asked. Third, the respondent

un avocat, geflieténue de etlarer I'acci-

dent. Ce fait appuie l'opinion que, toutes autres
chesegegales, elle a vraisemblablement con-
etide” croire que cette obligation subsistait.
Dmugiment, a@s avoir pad’a un avocat qui

ne pouvaiegiasmé&ment lui conseiller de ne

faire aucectardfion d’accident, l'intimé a
camtileuEpondre aux questions du sergent Tait

au sujet de l'accident. Bien qu’elleclai d”
gu’elle ne voulait plus parler au sergent Tait, elle a

was, in fact, under a statutory duty to answer anyepondua sa question quand il I'a pees” Troise-

of Sgt. Tait's questions made pursuant to s. 61.

mement, l8etimvait, en ealité, I'obligation

Fourth, Sgt. Tait informed the respondent after theegalé de epondrea’ toute question peg” par le

respondent had spoken to counsel that she
remained under a statutory compulsion to report
the accident. Although Sgt. Tait's reminder in this

regard occurred after the respondent had com-
pleted her third statement regarding the accident,

sergent Tait en vertu de I'art. 6En@uagnt,

espue l'intin€e eut pada un avocat, le sergent

Tait I'a infeemgu’elle demeuraitefjalement
tenueederel I'accident. Mie si le rappel
du sergent Tategard est survenu & la
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the fact that Sgt. Tait issued such a reminder shows enogsigclaration de l'intiree au sujet de I'ac-
that he still believed he was taking a s. 61 accident  cident, le fait qu’il ait fait ce rappel montre qu’il
report, and thus that the general atmosphere  croyait toujours receveildaation d'accident
between Sgt. Tait and the respondent likely  prescrite par l'art. 61, de sorte que I'amosph’
reflected this belief. Fifth, the respondent’s third engrale entre le sergent Tait et I'int@ refEtait
statement to police regarding the accident was  vraisemblablement cette croyanceen@&nqui
made in response to a leading question posed by  ment, l@nmeigkclaration faite par l'intireéa
Sgt. Tait, which referred back to the substance of Ila police concernant I'accidettdia Eponsea’
her second statement. Again, the fact that Sgt. Tait  une question suggestegaofe sergent Tait,
was asking the respondent to confirm her previous  qui rejoignait la teneur de lentewtlaration
statement would likely have caused her to believe  de I'egintd encore, le fait que le sergent Tait
that she was required to answer, since she had been  ait deendimtimée de confirmer saedlara-
required to make the second statement. tioergntfe I'a probablement amema penser
gu’'elle était obligge de epondre puisqu’elle avait
étt obligge de faire la deuaime @claration.

V. Conclusion and Disposition V. Conclusion et dispositif

In sum, | am of the view that the trial judge did En résung, je suis d'avis que le juge du pesc’
not err in finding that all three of the respondent’'s  n’a pas fait erreur en concluant que les trois con-
conversations with police on October 7, 1994 were  versations que €mtanéues avec la police le

made on the basis of the respondent’s honest and 7 octobre 1994 ont eu lieu en raison de la croyance

reasonably held belief that she was required to es:@t raisonnable de lintee” qu’elle etait
report the accident to police. The appeal is there- tenuedardf I'accidena la police. Le pourvoi
fore dismissed. est donc reget”

The following are the reasons delivered by Versiondaise des motifs rendus par

L'H EUREUX-DUBE J. (dissenting) — This case  LE JUGE L'HEUREUX-DUBE (dissidente) — Le
involves three statements made by the respondentesept pourvoi concerne troieaarations faites
to the police in the context of a mandatory report-  par l'iagaila police, dans le cadre de kecti-
ing requirement under s. 61 of the British ration obligatoirevpe’a I'art. 61 de laMotor
Columbia Motor Vehicle Act, R.S.B.C. 1979, VehicleAct de la Colombie-Britannique, R.S.B.C.
c. 288 (hereinafter the Act). Following the making 1979, ch. 288, (eisalarLoi).A la suite de ces
of these statements, the respondent was chargedclardfions, l'intinge aet® inculgge d’avoir fait
with the offence of failure to stop at the scene of an efaat’ d’argter lors d’'un accident, infractionegsr’
accident under s. 252(&)(of theCriminal Code, vue a l'al. 252(1p) du Code criminel, L.R.C.
R.S.C., 1985, c. C-46. The respondent claims that  (1985), ch. C-46. Emtmdtend que I'utilisa-
the use of all three statements at her criminal trial  tion de ces &d@rafionsa’son proes criminel
violates the principle against self-incrimination  contrevient au principe interdisant [l'auto-
embodied in s. 7 of th&€anadian Charter of incrimination contenu dans lart. 7 de Gharte
Rights and Freedoms and that they should, there- canadienne des droits et libertés et, qu'en cons’
fore, be excluded, as held by the trial judge and the  quence, elles deiverdcarees, tel qu'en a
majority of the Court of Appeal. atidé le juge du praes et les juges de la Cour

d’'appela la majori€.

My colleague Justice lacobucci is of the view Mon collégue le juge lacobucci est d’avis que
that the three statements are not admissible at the les é@&rations sont inadmissibles en preuve
respondent’s trial. Although | agree with my au m®de lintin€e. Bien que je sois d'accord
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colleague that the first two of these statements are  avec lui que les deugrgsedilarations sont

inadmissible since they were made under statutory  inadmissibles parce qu’ebsfaites en vertu

compulsion, | find that, in the circumstances of d'une exigeegal¢, je suis d'avis que, dans les

this case, the third statement is admissible. circonstances dedenfw affaire, la troisme
déclaration est admissible.

Facts Les faits

Although my colleague has described the facts, | Bien que mon cofigue ait dcrit les faits, j'exa- 97
will consider the chain of events that led to the  minerai 'emgraent des faits qui ont conduit
making of the three statements and emphasize  aux treddardfions en soulignant quelques
some of the important detalils. etdils importants.

Late at night on October 6, 1994, Lawrence Tard le soir du 6 octobre 1994, Lawrence®
O'Brien was struck by a motor vehicle while  O'Briene& frapg par un ehicule automobile
changing a tire on the side of the road. He later  pendant qu’il changeait un pneu en bordure de la
died in the hospital from his injuries. The vehicle  route. Il est mort plusatéhdpital des suites de
that struck him did not stop to help. The next ses blessures. Le conducteahidulevqui I'a
morning, the respondent Joann White called the  beetS'est pas &t pour lui venir en aide. Le
R.C.M.P. detachment to report an accident that lendemain matin, Emtiloann White aelg-
happened the night before. She explained to elmn@étachement de la GRC pousdarer un
Corporal Dehmke that she swerved to miss a deer  accident survenu la eocétdepté. Elle a
and hit a jack and a man changing a tire, then pan-  explagucaporal Dehmke qu’elle avait denn’
icked and left the scene. She also asked how the  un coup de volarvipeuun chevreuil, qu'elle
man was. Cpl. Dehmke asked for her birth date  avaitd&eurtric et un homme en train de chan-
and address and told her that Sergeant Tait, who  ger un pneu, qu’elle avait alore panjgelle
was in the area, would see her. That brief exchange  avaie dedttlieux. Elle aegalement demaed”
constitutes the first of the three statements made to  dane@gdlhommeetait. Le caporal Dehmke
the police. lui a demamdSa date de naissance et son adresse

et I'a informée que le sergent Tait, qui se trouvait
dans la egion, irait la voir. Ce bref entretien cons-
titue la premére des trois etlarations faitesa la
police.

Sgt. Tait went to the respondent’s home shortly Peu de temps ags, le sergent Tait s’est rendu®®
thereafter. He met the respondent and introduced chez Katiqu'il a rencongé eta laquelle il
himself. He did not have time to say more before  s'estg@®. Avant qu'il ne puisse en dire plus,
the respondent asked him how the man was. [liedirhii a demareldans quedtat 'homme se
Sgt. Tait indicated that it would be better to go  trouvait. Le sergent Tait lui a dit qu’il valait mieux
inside her home. Once inside, the respondent again  entrer dans la maison. dréntéiseur, I'inti-
inquired about the condition of the man, and the eens’est encore une fois infoem’'de IEtat de
Sergeant answered that he had died. The respond-  I'homme, et le sergenepondurgu’il etait
ent reacted strongly to that news, falling on her ecddé. L'intimée a eagi fortementa cette nou-
knees, saying she was sorry and crying. Sgt. Tait  velle; elle eseé@nipenoux, pleurant et disant
asked for her driver’s licence. The respondent pro-  quéda EsoEe. Le sergent Tait lui a demand”
duced her licence and explained that she had son permis de conduire.dgilditai a remis et

lui a explige qu'elle avait dona un coup de
volant poureviter un chevreuil qui se trouvait sur
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swerved to miss a deer on the road and that she la route, qu'elle avatlbeuit et qu’elle avait
had hit the jack and panicked. That was her second  panliigs’agit B de sa deugime dclaration.
statement.

At that point, Sgt. Tait asked the respondent to A ce moment, le sergent Tait a demagd'inti-
sit down. He then read to the respondent her right ee ¢ s’asseoir. Il lui a alors lu ses droits, dont
to counsel as required by s. bpEf the Charter ~ son droita I'avocat, conforramenta I'al. 1() de
and added that she was not obliged to say any- Ché#ate, et a ajout’qu’elle nEtait pas obligé de
thing, but that anything that she said could be  dire quoi que ce soit, mais que tout ce qu’'elle dirait
given in evidence against her. Sgt. Tait did not  pourrait servir de preuve contre elle. Le sergent
arrest the respondent. He went outside in order to  Tait n'a g8 Binfimee. |l est sorti pour laisser
let the respondent and her husband decide on their  l&etiat'son marietider de leur plan d'action.

course of action. He told her: “Whenever it's Il lui a diRADUCTION] «Quand vous serezedg,
appropriate, you can come out and see me and tell  vous pourrez venir me dire ce que vous voulez
me what you want to do, I'll just be outside.” faire; je veieed I'extérieur.»

Shortly afterwards, the respondent and her hus- Peu de temps ags, comme ils n'avaient pas de
band went to a neighbour’s house to call a lawyereléptione, l'intin€e et son mari se sont rendus
since they did not have a telephone. After having  chez un voisin pour appeler un avasaavyr:
contacted her lawyer, the respondent returned to  commuiaigec son avocat, l'intie® est retour-
her home. Sgt. Tait was waiting in the police car. ee ohez elle. Le sergent Tait attendait dans la voi-
She went to him, sat in the front seat and indicated  ture de police. Ellecedealbir, s’est assise sur
that she had spoken to a lawyer and that she had ede avant et a mentioarju’elle avait pada
decided not to provide a statement regarding the  un avocatie€ die ne faire aucuneedaration
accident. After a brief discussion, Sgt. Tait told her  relativeradtaccident. Apes une keve discus-
that she did not have to provide a written statement  sion, le sergent Tait lui a dit queddié pas
and then asked her if she had swerved to miss a  tenue de fairedaetbnecrite et lui a alors
deer, as she had previously said. The respondent  densinelle avait dors’un coup de volant
explained that there were actually two deer on the  mwiter un chevreuil, comme elle l'avait dit
curve, that she had swerved, and that when she  @lug'iitimee lui a explige qu'il y avait en
thought she had hit the jack, she panicked. She fait deux chevreuils dans le virage, qu'elle avait
said that she was sorry for what had happened. eaam’coup de volant et que, croyant avoir
This was the third statement made to the police. fralgpcric, elle avait panigu’Elle a affirne’

gu’elle était dBsoBe de ce quetait arrive. C'est la
troisieme dclaration faitea’la police.

Sgt. Tait then informed the respondent of some Le sergent Tait a alors infoemlintimée de
of the charges she might face depending on the  quelques unes des accusations qui Ereraient ~
result of the investigation. After this exchange, eest’contre elle selon lesultat de I'engete.
Sgt. Tait told the respondent that even if she did eAmet entretien, le sergent Tait aalintimée
not have to provide a written statement, she would  quamensi elle rétait pas tenue de faire une
be required under theMotor Vehicle Act, if  déclarationecrite, elle serait oblgg de faire une
requested, to provide a statement about the acciecladition au sujet de I'accident en vertu de la
dent but that such a statement could not be used Motor Vehicle Act, si on le lui demandait, mais
a court of law. gu’une telleatlaration ne pourrait patré utilig€e

devant un tribunal.
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Analysis L’analyse

Counsel for the respondent argued before us that Le procureur de l'intimé a soutenu devant noud03
the respondent felt compelled by the provincial que sa cliegtaitsSentie contrainte en vertu de
statute to make the statements to the police officer.  la loi provinciale de faiclasations en cause
She believed that she had to report the accident au policier. Elle se croyaéeobigdclarer
and thought that the ensuing discussions with  I'accident et pensait que les discussieos-cons’
Sgt. Tait were part of her obligation to report. The  tives avec le sergent Tait faisaient partie de son
respondent does not challenge the mandatory  obligationedirdf. L'intimée ne conteste ni
reporting requirement under the Act or the consti-  I'obligation deladér I'accident mvue par la
tutionality of its provisions. Rather, she challenges  Loi ni la constitutioar@gitSes dispositions. Elle
the use that is sought to be made at trial of the  contest# pliifisation qu’on veut faire au pro-
purportedly compelled information legitimately es'de renseignements obtenegitimement en
obtained under s. 61 of the Act. vertu de l'obligation ingeopar l'art. 61 de la

Loi.

The Act requires anyone involved in a motor En vertu de la Loi, quiconque est impledans 104
vehicle accident to provide a motor vehicle acci- un accident d’automobile est tenecleerd”
dent report. Sections 61(1) and (1.1) of the Act l'accident. Selon les par. 61(1) et (1.1) de la Loi,
make it mandatory for the person driving a vehicle  le conducteur dalrice implig€ dans un
involved in an accident causing death or injurytoa  accident qui cause la mort d'une personne ou des
person or damage exceeding $1000 to report the  blessures, ou qui cause des domredges exc’
accident to a police officer. A person failing to 1 000 $, dettlarer I'accident’'un policier. Qui-
report such an accident is guilty of an offence  conque omet¢dardf un tel accident est coupa-
under s. 69 of the Act. ble d’'une infraction en vertu de l'art. 69 de la Loi.

Under ss. 61(1) and (4) of the Act, police Selon les par. 61(1) et (4) de la Loi, les policiei‘Q5
officers are to receive the mandatory accident doivent recevoiedirdtion obligatoire d'acci-
report and secure from the person making it “the  dent et obtenirediardiht TRADUCTION] «des
particulars of the accident, the persons involved, etaits sur I'accident, sur les personnes imm@ieg)”
the extent of the personal injury or property dam- eteiidue des blessures et des dommagesigiat”
age and other information necessary to complete a  ainsi que tout autre renseigeepssaine” pour
written report of the accident. . . .” In addition, ediger un rapport de I'accident. . .». De plus, les
police officers also have a duty to investigate crim-  policiers ont aussi I'obligation @tengsiir la
inal conduct, such as the failure to stop at the scene conduite criminelle, &fhlg dé s’aefer lors
of an accident (s. 252 of th€riminal Code).  d'un accident (art. 252 dQode criminel). Parfois,
Sometimes, and probably most of the time, these et probablement la plupart du temps, un seul poli-
distinct functions are fulfiled by one police cier exerce ces fonctions distinctes, ce qui peut
officer, which may lead to some confusion as to  condainené certaine confusion quamtsavoir
whether an accident report is being taken or a  s'toite . une dclaration d'accident ou s'il
crime investigated. This also leads to the impor-  et®slr un crime. Cela monggdlement I'im-
tance of a case-by-case analysis and the proper portance de I'analyse de chaque cas at-de I'appr’
assessment of the particular circumstances in  ciation des circonstances @asicdhhs les-
which the statement is made. guelles dzldfation est faite.

The police must be able to fulfill their different Les policiers doivenette en mesure d’exercert96
functions in the best possible way, and there is  de leur mieux lewgeedii#s fonctions, et il n'y a
nothing wrong in principle with a police officer's  rien de mal en prineipe qu’un policier enaié
investigating a crime after obtaining information  sur un crimesproir obtenu les renseignements
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required by statute either on the same day or late. esxigr la loi, soit le e jour ou plus tard.
The requirement of s. 61 of the Act should not L'exigenavpea I'art. 61 de la Loi ne devrait
make it harder for the police to investigate a hit  pas rendre kgaqglicEre sur une infraction de
and run offence under tl&ode than it is to inves- @it de fuite pevue auCode plus difficile que
tigate any other crime. When police work involves  I'egiguSur un autre crime. Lorsque leur travall
performing various functions, which imply the risk  exige qu’ils exercent plusieurs fonctions, et que
of self-incrimination, as here, efforts must be made ced@ e¢m risque d'auto-incrimination, comme

by the police to clarify the purpose of their pres-  en kesples policiers doivent s'efforcer de cla-
ence. Therefore, to the extent that the reasons of rifier le motif de lesern@e. Par coeglent,

my colleague suggest that the requirement to take  dans la mesorenocolEégue sugere dans ses

an accident report under provincial law is incom-  motifs que I'obligation, en vertu de la loi provin-
patible with a criminal investigation, | must ciale, de recevoir ueelagation d'accident est

respectfully disagree. incompatible avec la conduite d'une esaqu”
criminelle, je dois, aveadards, exprimer mon
désaccord.

A. Protection Against Self-Incrimination A. La protection contre I’ auto-incrimination

First, it is not at issue that, in this case, the lib- Preme&rement, il n'est pas contestju’en l'es-
erty interest of the respondent, protected by s. 7 ofeceple droita’la liber€ de I'intimée garanti par
the Charter, is engaged by the Crown’s use of her  l'art. 7 d€Harte est mis en cause par I'utilisa-
statements at trial. If found guilty, she faces a max-  tion qu’entend faire le eméniptiblic de ses
imum sentence of five years’ imprisonment. ecliirations au pres. En effet, si elle est recon-

nue coupable, l'intireé est passible d'une peine
maximale de cinq ans d’emprisonnement.

There is no blanket protection against self- La Charte n’offre pas de protection absolue con-
incrimination by statutorily compelled statements  tre I'auto-incrimination dans le contexexlde d”
under theCharter. This position is in accord with  rations eg&g par la loi. Ceci est conforrad’ar-
the unanimous decision R v. Fitzpatrick, [1995] &t R c. Fitzpatrick, [1995] 4 R.C.S. 154, dans
4 S.C.R. 154, where this Court specifically lequel notre Cour, unanime, a expesdsejet”
rejected the proposition that the principle against la proposition selon laquelle le principe interdisant
self-incrimination guaranteed by s. 7 of tibar-  l'auto-incrimination que garantit l'art. 7 de la
ter always precludes the use of statutorily com-Charte empgche toujours ['utilisation de rensei-
pelled information. La Forest J., for the Court, = gnements requis par la loi. Le juge La Forest, au
wrote at para. 21: nom de la Coureerif au par. 21:

The appellant effectively asks this Court to endorse a L’appelant demande, enrfaite ‘Cour de sanc-
broad, abstract principle against self-incrimination as a tionner un prineipeag et abstrait interdisant I'auto-
principle of fundamental justice under s. 7, which would incrimination coetang Un principe de justice fonda-
prevent the use of information in all contexts in which it mentale au sens de lart. 7, qudhemgit |'utilisation
is statutorily compelled. He suggests that this principle de renseignements dans tous les cantiéxtesnod’
is supported by this Court’s decision in bdthomson requis par la loi. Il affirme que ce principe est appuy’
Newspapers, . . .andS (RJ.). . . . Nowhere in the case par lesetsrde notre Coufhomson Newspapers et S
law, however, is there support for such a broad, abstra¢R.J.) [...]. Toutefois, rien dans la jurisprudence ne justi-
approach to the issue of self-incrimination. fie d'adopter une telnfgErérale et abstraite d’abor-

der la question de 'auto-incrimination.

As stated by lacobucci J. at para. 46 of his reasons ~ Comme I'explique le juge lacobucci au par. 46 de
in this case, the Court irFitzpatrick, supra, ses motifs en l'egre, la Cour, dans l'at”
confrmed the case-by-case approach to thé&itzpatrick, précitt, a confirne® qu'il fallait
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application of the principle against self- peger cas par cas dans I'application du principe
incrimination and specified that, in order to deter-  interdisant l'auto-incrimination etisprique,
mine whether that principle is actually engaged in  poetemiiner si I'application du principe est
a given case, the Court “must begin ‘on the effectivemeanledctee dans une affaire doem,’
ground’, with a concrete and contextual analysis of  le tribunal «doit adopter “une approche pragma-
the circumstances”. My colleague adds at para. 47  tique” en cotamtgpar une analyse coats et
that the contextual analysis mandated under s. 7 of  contextuelle de la situation». Au paragraphe 47,
the Charter requires the balancing of various indi- mon eglie ajoute que l'analyse contextuelle
vidual and societal interests. This approach was  prescrite en vertu de I'art. Clagtéaexige de
applied inR. v. S (RJ.), [1995] 1 S.C.R. 451, at  soupeser diverserts individuels et sociaux.
paras. 107-8, where lacobucci J. stated: Cettthode aefé appliqee dans l'aef R. c.
S (RJ), [1995] 1 R.C.S. 451, dans lequel le juge
lacobucci a dtlag aux par. 107 et 108:

...the principle against self-incrimination may mean. .. le principe interdisant I'auto-incrimination peetré

different things at different times and in different con- integpdifferemmenta’desepoques et dans des con-
texts. The principle admits of many rules. What should texteerdiffs. Le principe admet de nombreuses
the rule be in respect of testimonial compulsion? egles. Quelle devradtfe la egle relativemend la con-

trainte & #moigner?

I begin this inquiry by asserting that any rule Je tiens tout d’abgrdciser que touteegle com-
demanded by the principle against self-incrimination reanpér le principe interdisant I'auto-incrimination,
which places a limit on compellability is in dynamic qui restreint la contraigrebilist en tension dyna-
tension with an opposing principle of fundamental jus- migque avec un principe contraire de justice fondamen-
tice. That is the principle which suggests that, in a tale, selon lequel le juge des faits devrait disposer des
search for truth, relevant evidence should be available teleméents de preuve pertinents dans sa recherche de la
the trier of fact. efité.

Hence, the contextual analysis mandates that the  Erequasce, I'analyse contextuelle exige que
purportedly compelled statements be examined in  txdaditions apparemment obligatoires soient
the context of the surrounding circumstances and, exas@ila lumere des circonstances qui les
here, the circumstances in which the three state- ont eewusf, en I'egre, des circonstances

ments were made. dans lesquelles les trecdadations oneté faites.
B. Errors of the Trial Judge B. Les erreurs du juge du proces
| agree with my colleague that the proper test to Je suis d’accord avec mon eglie que le test109

determine whether the statements should be con-  apprgmiir dterminer si les etlarations
sidered to have been made under the compulsion  devadientonsidifées avoirefé faites en vertu
of s. 61 of the Act, is whether, at the time of giving  de I'obligation irepgséar I'art. 61 de la Loi est
the accident report, “the driver gave the report on  de savoir si, au momeatadent aeté dclag
the basis of an honest and reasonably held belief  par le conducteur, «ce dernier aetidraton”
that he or she was required by law to report the en raison de la croyaneee shcraisonnable
accident to the person to whom the report was  @dlt légalement tenu deedlarer I'accident”
given” (para. 75). The requirement of reasonable- la persanngui’ la dclaration aefe faite»
ness strikes the right balance between protecting  (par. 75). L'exigence derearaisonnable per-
the individual against self-incrimination and pro-  met un jesteilibre entre la protection de la per-
tecting society’s interest in the proper administra-  sonne contre 'auto-incrimination et la protection
tion of justice and the search for truth. In this case, deef@ntde la so@f aux fins de la bonne
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however, given that the third statement was made  administration de la justice et de la recherche de la
after the respondent had been warned of hererité/’Ici, toutefois, comme l'intié a fait sa troi-
s. 10p) Charter rights and her right to silence, she emE dclaration a@s avoiret® avige de ses
could not have had “an honest and reasonably held  droits en vertu del)atiel@Charte et de son
belief” that what she said to the police officer after  droit de garder le silence, elle ne pouvait pas avoir
being given the proper warnings, was related to the  eu une «croyaneee sttaaisonnable» que ce
statutory duty to report the accident. gu’elle disait au policieesaavoir rey les mises

en garde appro@€s, se rapportad l'obligation

legale de dClarer I'accident.

In my view, the trial judge applied the wrong A mon avis, le juge du pres a applige’le
test and his findings were based on several errors  mauvais test et ses conclusiess, $anglu-
of law and, consequently, cannot stand. The trial  sieurs erreurs de droit, ne sauraietredoain-
judge began his analysis by determining that the  tenues. Le juge @s precommercson analyse
respondent’s statements to the police were volun-  en statuant queclagtions de l'intimé a la
tary. He stated: policetéient volontaires:

... I'm satisfied that despite the fact accident reports areTRADUCTION] . . . je suis convaincu que, matgté fait
compulsory in order to comply with statute, the que Edatations d'accident sont obligatoires en vertu
accused’s statements are freely and voluntarily made. | de la loi, lEc@usait sesatlarations librement et
reached that determination considering the statutory volontairement. Ma concasitia de ce que, mon
compulsion as a factor only and not determinative of the avis, I'exigegetelest seulement un facteuconsi-
issue. @rer et non un facteuretérminant.

Obviously, if the statements were freely and volun- De tewidence, si lesatlarations avaiergtt

tarily made, there would be no reason to exclude faites librement et volontairement, il n'y aurait
them. At the very least, it demonstrates some  aucune raison de les exdhutle moins, cela
inconsistency in the trial judge’s reasoning since emdhtre un certain illogisme dans le raisonne-
he concluded that they were compelled by the stat-  ment du juge dsppoesqu’il a conclu qu’elles

ute. étaient obligatoires en vertu de la loi.

The trial judge also applied the wrong test in his Le juge du proes aegalement appliqile mau-
determination of whether the respondent’'s state- vais test ptemmdher si l'intin€e avait fait ses
ments were made pursuant to the statutory duty toecladdtions en vertu de I'exigenagéle de écla-
report the accident when he stated that “an acci- rer I'accident, lorsqu’il a eaffjua” fRADUC-
dent report is a statement concerning an accidermoN] «une dclaration d’accident est unedara-
made to a police officer by a person who believes tion relative accident, faitea un policier par
it is a statement required to be made”. He used an  une personne qairerééntie de la faire». Il a
entirely subjective test that would allow anyone  uwiligh test tout fait subjectif qui pragerait
making a statement to the police with an unreason-  toute personne qui faialer@téna’ la police
able or erroneous belief that he or she was under a  en raison d'une cragraicendable ou errer’
duty to report an accident to be protected against  qu’elle est tenueckiged un accident, contre
the potential use of that information. However, [utilisation potentielle de ces renseignements.
given the test set out by my colleague, mere sub-  Cependant, vu le test retenu par egae,dall”
jective belief is not enough. There must be a rea-  simple croyance subjective ne suffit pas. Une telle
sonable basis for such a belief in the circumstances  croyancetaoitaisonnablement foed sur les
surrounding the making of the statement. The sub-  circonstances entouradalatobn. LElEment
jective element of the reasonableness test recog-  subjectif e dlit caraete raisonnable recon-
nizes that s. 7 of th€harter is only engaged if the  mnajue l'art. 7 de I&harte ne s’applique que si la
individual actually feels compelled to give the  personne se sent effectivememteobléigfaire la
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statement while the objective element ensures thatecladdtion, tandis que dliément objectif assure

there is a rational basis for the claim.

The entirety of the evidence must also be con- L'ensemble de la preuve doit aussi€ examin:

sidered. The trial judge accepted the evidence of

que cette croyance a un fondement rationnel.

112
Le juge degpeoacceptle Emoignage de l'in-

the respondent that she believed that she was eetselon lequel elle croyaitré tenue deeatla-

required to report the accident to the police.

However, he based his conclusion essentially on
the evidence given by Cpl. Dehmke that the first
words he heard on the telephone were from a
woman who wanted to report an accident that hap-
pened the night before. The trial judge did not
make any distinction between the different state-
ments. Based on the evidence of this initial call to
the police, he concluded that all three statements
were made under s. 61 of the Act. That, in my
view, was an error of law since, in so doing, he did
not consider the evidence in its entirety and, in
particular the evidence relating to the third state-
ment. The Court of Appeal (1988), 122 C.C.C.

rer l'accidelat police. Toutefois, sa conclusion
est essentiellemeae feudle ¢émoignage du
caporal Dehmke selon lequel les premiers mots
gu’il a entenduslépindhe provenaient d'une
femme qui voalditrdf un accident survenu la
veille. Le juge dwepmo@ fait aucune distinction
entre les diveesdarations. Se fondant sur la
preuve de cet appelaniéigbolice, il a conclu
gue les edesations avaiergté faites en vertu
de l'art. 61 de la Loi. Il s&gitthon avis, d'une
erreur de droit parce gu'il n'a pas tenu compte de
la preuve dans son ensemble et, notamment, de la
preuve relatlaetroiseme @claration. La Cour
d’'appel, (1988), 122 C.C.C. (34} k68, 178, a

(3d) 167, at p. 178, was also in error in decidingegalement fait erreur erecidant de ne pas modi-

not to interfere with the trial judge’s finding on the
basis that “there was evidence upon which the trial
judge could reach the conclusion he did . . . .”

fier la conclusion du juge dueprec’ motif
TRAUCTION] «il y avait des eléments de

preuve permettant au juge @s peconclure

comme il I'a fait. .. »

The basic principle is that the onus of establish- Le principe fondamental veut que le fardeau dés

ing aCharter right violation is on the person alleg-

prouver la violation d'un droit garanti par la

ing the violation. The trial judge placed that onusCharte incombea’ la personne qui adue la viola-

on the Crown when he said:

tion. Le juge du peo@ attribe ce fardeau au

ministére public lorsqu’il a dit:

It seems to me that having created such a vaguelyrRADPCTION] Il me semble que Etat a ceé une obliga-

defined compulsory report, any lack of precision on
what statements were made pursuant to the reporting

tion eiddagtér @finie de faon si vague qu'il devrait

lui incombepaledre dans les termes les plus clairs

requirement and which were not, should be for the stata toufe impecision quant savoir quelles etlarations

to answer in the clearest terms. If the state fails to

demonstrate that a statement by an accused driver was

etintfaites en vertu de I'exigence decthration et

lesquelles ne I'eté. fBis|'Etat ne €ussit pasa”

not a part of the report, then it should be considered toemodtrer qu’une &Claration du conducteur aceusé

be a part of the report.

faisait pas partie dedelatation obligatoire, une telle

déclaration doit alorstfe considfée comme faisant par-
tie de la dclaration obligatoire.

This was clearly an error of law. The burden of

proof lies on the defendant who challenges the
admission of a statement to demonstrate on a bal-
ance of probabilities that the statement was made
pursuant to a duty to report created by the statute.
This error was compounded by the fact that the
trial judge did not distinguish between the three

Il s’agit dlairement d'une erreur de droit. Il
incombeetandéur qui conteste I'admissikalit”
d'eclardtion de @montrer selon la ppond-
rance des prebatileg” celle-ci &t faite en
vertu d’'une obligatioactieed pevue par la
loi. Cette erreté aggraee par le fait que le

juge dugwreca pas fait de distinction entre les



470 R.V. WHITE L’Heureux-Dubé J. [1999] 2 S.C.R.

statements, basing his finding only on the initial  trasldfations, fondant saedision uniqguement

call to the police. Since the onus is on the respond-  sur le premietadpgblice. Vu qu’il incomba °

ent to establish that all three statements were made  I18etid€ prouver que les troisddarations ont

under statutory compulsion, the analysis of the triakté faites en vertu d’une obligation imgespar la

judge cannot stand. In my opinion, absent those loi, I'analyse du juge despnecsauraietfe

errors of law, the trial judge should have come to  maintenue. Selon moi, s'il n’avait pas commis ces
the conclusion that the respondent’s third state- erreurs de droit, le juge ds puvait d arriver

ment was not made pursuant to the statutory dutg la conclusion que la tro&sie @claration de I'in-

to report. tin€e n'avait pagte faite en vertu de I'exigence

legale de faire uneedlaration.

C. Surrounding Circumstances of the Three Sate-  C. Les circonstances entourant les trois déeclara-
ments tions
114 In this case, the respondent originally contacted En I'esgece, l'intimée a contaet’la police au
the police in order to report the accident. She iden-epad’dans le but deedlarer I'accident. Elle s’est
tified herself and gave her name and address, but  idEngfi"donnant son nom et son adresse, mais
there was no mention of a report under the Act.  elle n'a pas meati@xigence ¢gale de faire
When Sgt. Tait attended at the respondent’s prem-  enkamdtion. Lorsque le sergent Tait s’est-pr’
ises, there was still no mention of the duty to seattéz l'intimée, aucune mention n&té” faite
report the accident before she started asking about  de I'obligatioredarat” 'accident avant que
the victim and explaining what had happened. [lim@mie commenca s'informer de la victime
| can appreciate that it was not clear at that point a etpliquer ce quetait arrive. Je peux compren-
whether Sgt. Tait was there to take the mandatory  dee cgithomentd, il n’était pas clair si le ser-
accident report or investigate the hit and run.  gent@tait & pour recevoir laetlaration obli-
Hence, regardless of the fact that the reporting  gatoire d'accident ou poeterns”le dlit de
requirement of the Act was not mentioned at that fuite. Enezpesice, mme si I'exigenceedgale
stage of the inquiry, the trial judge was entitled to  de faire ectadition n’avait pastt mentionee
conclude that the respondent knew that there wasa cetteetape de I'encete, le juge du pr@&s pou-
general duty to report when she made the first call ~ vait conclure que Emtawvait qu’il existait une
and that, in the circumstances, she could have obligagoargle de dclarer lorsqu’elle a fait
believed that when she made her second statement  I'aglpphdhique initial et que, dans les cir-
to Sgt. Tait, he was there to take her report.  constances, lorsquelle a fait sardedidlara-
Accordingly, as stated earlier, | agree with my col-  tion au sergent Tait, il se peut gu’elle ait cru qu'il
league that the trial judge had evidence uporetait B pour recevoir saedlaration. Par comes’
which he could reach the conclusion that the first  quent, comme je I'ai memjgoeédemment, je
two statements were made under statutory compul-  suis d'accord avec neguedijue le juge du
sion and declare them inadmissible. @odisposait dléments de preuve lui permet-
tant de conclure que les deux preres @clara-
tions avaienteté faites en vertu d’'une obligation
prévue par la loi, et de leedarer inadmissibles.
115 However, in relation to the third statement, Cependant, en ce qui concerne la tesig’
| agree with Southin J.A., dissenting in the Court ecldration, je suis d'accord avec le juge Southin
of Appeal, that the statement is of a different genus  de la Cour d’appel qui dit, dans sa dissidence,
and that it is admissible. That statement was made  qu’elle est d'un gergeerdifét qu'elle est
after the police officer had given the respondent  admissible. Cettardfion aeté faite alors que
her s. 10) Charter rights, had invited herto calla  le policier avait auparavant irdofintimee de
lawyer and had warned her about her right to ses drnite&sa I'al. 1) de laCharte, I'avait
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silence. This, of course, was not done as regards
the first and second statements and, in my view, it
is a clear indication that the police officer was now
conducting a criminal investigation. IR V.
Schmautz, [1990] 1 S.C.R. 398, Gonthier J. for the
majority explained the meaning of a s. f0farn-
ing. He wrote at p. 416:

eawittléphoner un avocat et l'avait agesde
son droit de garder le silence. Cela,nbtest °
n'a e@sfait pour les deux preeriés d@clara-

tions, ce qui indique clairemerat,mon avis, que le
policier menait alors unesngtifinelle. Dans
larét R. c. Schmautz, [1990] 1 R.C.S. 398a la
p. 416, le juge Gonthier explique ainsi, au nom des

juges majoritaires, la signification de la mise en
garde de l'al. 16):

In this case, by serving both the police andGhar-
ter warnings on the appellant at the outset of the short

En l'esfece, en faisar I'appelant au ebut du bref

interrogatoire tant la mise en gardee gplieicelle

interview, the police officers alerted him that he was evpg par laCharte, les policiers lui ont fait prendre

suspected and was being investigated in relation to a
serious offence. These warnings made him aware that
all he would say could incriminate him and that he had
the right to remain silent and to instruct counsel on
every aspect of the interview that followed.

consciencetqit'isduponré et qu'il faisait I'objet
d'uneetengonhcernant une infraction grave. Ces
mises en garde lui ont fait comprendre que tout ce qu'il
dirait powgtatrétenu contre lui et qu'il avait le droit

de garder le silence et de regdlassistance d’'un

avocat pour tous les aspects de linterrogatoire qui a
Suivi.

These comments are most apposite in this case.

After listening to the explanation of the respond-
ent, Sgt. Tait carefully cautioned the respondent
and testified that she said she understood the
meaning of those rights. In fact, she acted upon
those rights by contacting her lawyer. In so doing,
the police officer clearly indicated that the matter
was serious and that he was starting a criminal
investigation. Therefore, any ambiguity as to
whether the police officer was there to take a
report under the Act was no longer present after

Ces observations sont on ne peut plus pertinentes
en kesp Apes avoirecout les explications de
l'ietrle sergent Tait a pris soin de la mettre en
garde emniaagre qu’elle avait dit comprendre
la signification de ses droits. En fait, elle les a
@®ereh contactant son avocat. Ce faisant, le
policier lui a clairement fait comprendre qu'il
s'agissait d'une affaire grave et qu'il entreprenait
une etmcriminelle. Par coeguent, am@s la
mise en garde, il N’y avait plus d’&ébjigara
savoir si le poktadtr & pour recevoir une

the warning. Surely, the respondent and her lawyereclagation en application de la Loi. Il est certain

could not have missed not only the meaning of that
warning, but also that the investigation took a dif-

ferent turn from that point on since, on the advice

of her lawyer, she told Sgt. Tait of her intention not

to make any statements in relation to the accident.
The assertion of a right to silence does not indicate
that the respondent felt obliged to speak.

que l'edigt’son avocat ne pouvaient pas ne pas
comprendre non seulement la signification de cette
mise en garde, mais aussi quetd’enit pris
une orientatiomrdiffea’ partir de ce moment
puisque, sur les conseils de son avocat, elle a fait
part au sergent Tait de son intention de ne faire
aucwotaddtion se rapportaatlaccident. L'af-

firmation du droit de garder le silence est une indi-
cation que l'intin€e ne s’estimait pas obdéig de
parler.

Despite the foregoing, the respondent still main- Malgré ce qui pecede, lintimée maintient 116

tains that she believed she was compelled under
the Act to talk to Sgt. Tait after she had been given
the appropriate warnings. As | mentioned above,
there must be sufficient objective grounds for such
a belief to be reasonably held. In other words, the

gu'elle se croyait toujours tenue en vertu de la
Loi de parler au sergent €aitagpir rey les

mises en gardes aggsoPomme je le dis plus

haut, une telle croyancetrdaitajée par des

motifs objectifs suffisantsereuraisonnable.
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evidence must not only disclose that the respond-  Autrement dit, la preuve doit nhon seulement indi-
ent subjectively believed that she was under a stat- quer que émtordyait subjectivement que la
utory duty to report, but must also establish an loi I'obligaddire une dClaration, mais elle doit
objectively reasonable basis for that belief. | find  ae$ablir 'existence d’un fondement objective-
that no such objective basis was established in this  ment raisormdlégard de cette croyancA.
case. First, the respondent was cautioned about her  mon avis, un tel fondement objectifaetéa pas ~
right to counsel under s. H)(of the Charter and é€tabli en I'espte. Prengfement, l'intinte aeté
her right to silence. This was a clear indication that  infsrdé son dro# I'avocat selon I'al. 1if) de
the police officer was no longer acting under the Clarte et de son droit de garder le silence. |l
Act and, hence, that the respondent was no longer  s’agiasdlitie indication claire que le policier
under a statutory duty to answer Sgt. Tait's ques-  n’agissait plus en vertu de la Loi et qued'intim’
tion. His subsequent comment that the respondent etaib’donc plus tenue en vertu de cette loi de
would have to file a report under tMotor Vehicle  répondrea’la question du sergent Tait. Son com-
Act at a later time also shows that he was not tak-  mentairecudrst selon lequel I'intie€ devrait
ing the accident report at that moment. Second, theeposkr plus tard uneedaration en application de
respondent contacted her lawyer who, once Miator Vehicle Act montre egalement qu'il ne
informed of the circumstances, advised her not to recevait pas aolralion d'accidenta " ce
make any statements. If the respondent had  moraeréuxémement, l'intinee a contaet’
informed her lawyer that she believed that she had  son avocat qui, une foieidtanSituation, lui
to make a report under the Act, which her lawyer  a coesédlhe faire aucunedaration. Si l'inti-
would have confirmed, that advice might have eeamavait avis’son avocat qu’elle croyaétre
been different. Third, the respondent told Sgt. Tait  tenue de fairesgferation en vertu de la Loi, ce
that she would not make a statement about the gue son avocat aurait esonéireonseil aurait
accident. How can the respondent now argue that etrgudiférent. Troistmement, l'intinee a dit au
she felt compelled by s. 61 of the Act to make a  sergent Tait qu’elle ne ferait austlastibn
statement to Sgt. Tait if this was not an investiga-  relativemé&atcident. Comment l'intireé peut-
tion under the Act? | am satisfied that any reasona-  elle mainteneteingré qu’elle se sentait con-
ble person in those circumstances would not have  trainte en vertu de l'art. 61 de la Loi de faire une
believed that Sgt. Tait was pursuing his investiga- eclatation au sergent Tait s'il ne s'agissait pas
tion under the Act. The respondent’s belief, there-  d’une &egeri vertu de la Loi? Je suis convain-
fore, was not reasonably held as to the third state- cue qu’'une personne raisonnable dame la m”
ment here at issue. situation n'aurait pas cru que le sergent Tait pour-
suivait son engete en vertu de la Loi. La croyance
de I'intimée n&tait donc pas raisonnable en ce qui
concerne la troisime @claration en cause.

| would like to point out that even if the police  Jaimerais signaler que, anmie si le policier a
officer asked the respondent a leading question e po& question oriegg¢’a l'intimée relée aux
that related to the information she gave under her  renseignements qu’elle avait fournis eonform”
duty to report, she was certainly not under any  naesbn obligation deetlarer, elle rétait cer-
compulsion to reply. Sgt. Tait confirmed this dur-  tainement pas esblily €pondre. Au voir-dire,
ing the voir dire when asked by the trial judge le sergent Tait a coefiomla lorsque le juge du
what he would have done had the respondent egrdw a demareice qu'il aurait fait si l'inti-
decided not to answer his question. He explained ee avait écide de ne pasepondre. Il a expliga”
that he would have asked her if there was anything  qu'il lui aurait demaiidpouvait faire autre
else he could do for her and that she could phone  chose pour elle, qu'il lui aurait dit qu’elle pouvait
the office in respect to the seized vehicle andeléptioner au bureau relativement ahicule saisi
then leave. The police are not forbidden to ask et qu'ensuite il serait parti. Il n'est pas interdit aux
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guestions to a suspect who has been properly policiers, dans le cadre d'ueie eniquihelle,

advised of his or her rights in the conduct of a  de poser des quesatiom& personne qui est

criminal investigation. There is no rule prohibiting  scaprge d’'une infraction, lorsqu’elle et cor-

the use, for questioning purposes, of information  rectement isford€ ses droits. Aucunegte

gathered under a statutory duty to report or any  n'interdit I'utilisation, dans leurs questions, de ren-

information gathered otherwise. seignements recueillis en vertu d'une exigence
legale de dClarer ou de renseignements recueillis
autrement.

Since | find that the third statement was not Comme je suis d’'avis que la trasie @clara- 118

made any under any statutory compulsion, | do not  tion n’'a giasfaite en vertu de I'obligation
see any reason why that statement should not begald, je ne vois pas pourquoi cetéeldfation ne
admissible. The respondent was warned of her  serait pas admissible. egirgiraite® informge
right to counsel and her right to silence. She volun-  de son arbdtsSistance d’'un avocat et de son
tarily walked to the police car and sat beside droit de garder le silence. C’est volontairement
Sgt. Tait, who asked her what she wanted to do  qu'elle a mgudgua la voiture de police et
next. He did not force her to sit in the police car  s'est asaisaté du sergent Tait, qui lui a
and did not detain her. The respondent was free to  dem@andu’elle voulait faire par la suite. Il ne
leave at will. She had no obligation to talk or I'a pas de@ s’asseoir dans la voiture de police
answer to Sgt. Tait at that point and she was et ne l'agiasuE. L'intin€eétait libre de partir.
advised of her right to consult her lawyer. None-  Elle n’avait aucune obligation de parler ou de
theless and against her lawyer's advice, sheepomdre au sergent Tat cCe momentd, et elle
decided to answer Sgt. Tait’'s question. That state-  @#&itnfornée de son droit de consulter son
ment was not obtained by either threats or induce-  avocat. Pourtant, et contramelagigt de son
ments [brahim v. The King, [1914] A.C. 599, avocat, elle a&cit® de epondrea’la question du
Boudreau v. The King, [1949] S.C.R. 262). There-  sergent Tait. Cetelalation n'aet obtenue ni
fore, | conclude that the answer given by the  par des menaces, ni par des praioetsesc(
respondent to Sgt. Tait's question was voluntarilyThe King, [1914] A.C. 599Boudreau c. The King,
and freely made (a finding that the trial judge him-  [1949] R.C.S. 262). Paequoas, je conclus que
self made and which is not contested) and is, ejgomse de lintimé a la question du sergent
accordingly, admissible at her trial. Taiteté ‘faite volontairement et librement (une
conclusion que le juge du pexa lui-neéme expri-
mée et qui n'est pas contes) et qu’elle est donc
admissiblea’son proes.

Conclusion Conclusion

For these reasons, | find that the trial judge Pour ces motifs, je conclus que le juge du 1a:soc119
made an error of law in excluding the third state- a commis une erreur de denaiant la troi-
ment to Sgt. Tait after she had been informed of emsi'@&claration que l'intirré a faite au sergent
her s. 10¢) Charter rights and after she had con-  Taitep@voiret informée des droits garants °
sulted with counsel. In the circumstances of this  I'ab)lde laCharte et consuk”un avocat. Dans
case, that statement was not made under compul- les circonstancesat® ) sgtlaration n'a pas
sion of the provisions of thilotor Vehicle Act and €t faite en vertu de 'obligation impes par les
was clearly admissible as it was found to have  dispositions déotar Vehicle Act et elle etait
been voluntary. clairement admissible, aye#tjugge volontaire.
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Disposition Dispositif

Therefore, | would allow the appeal, reverse the Par consguent, je suis d'avis d'accueillir le
judgment of the Court of Appeal and order a new  pourvoi, d'infirmeredfadé la Cour d'appel et
trial on the basis that the respondent’s third state-  d’ordonner un nouveas ptomotif que la troi-

ment is admissible in evidence. egie @claration de lintinee est admissible en
preuve.
Appeal dismissed, L'HEUREUX-DUBE J. dissent- Pourvoi rejete, le juge L’HEUREUX-DUBE est
ing. dissidente.
Solicitor for the appellant: The Attorney Procureur de I’ appelante: Le procureur général
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