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The appellant suffers from a paranoid schizophrenic L'appelant souffre de schizdepparanale et se
disorder and delusions of persecution. A police officer croitgoens” Un policier I'a apewy se parlant lui-
repeatedly into a house and into the ground. He was maison et du sol avec une carafggetrduss ‘en
found to be carrying two lighters rigged with fuses and possession de deux briquetssedéoaharges explo-
wicks and was charged with a number of offences. He sives eecleen) et il &% accus’de plusieurs infrac-
was found not guilty by reason of insanity and automati- tionse#t akcla€ non coupable pour cause cEalé-
cally detained at the pleasure of the Lieutenant Gover- tion mentale et a automatiquenepiaE en
nor pursuant to th€riminal Code provisions in effect at  eténtion selon le bon plaisir du lieutenant-gouverneur
the time. In 1991, Parliament enacted Part XX.1 of the en vertu des dispositiGodederiminel en vigueura®
Criminal Code, and the appellant became entitled to a epdque. En 1991, ledislateur @&dicg€ la partie XX.1
periodic review of his status by the Review Board. Fol-  Gidle criminel, de sorte que l'appelant a acquis le
lowing each of his seven disposition hearings pursuant droit de voir son stagétarintervalles eguliers par
to s. 672.54 of th€ode, the Review Board denied him la commission d’examene#ghacune des sept audi-
an absolute discharge but ordered that he be discharged tions tenues en epafaueritrt. 672.54 dGode, la
on conditions. In 1993, while he was conditionally dis- commission d’examen lui & taflisération incondi-
charged from the Forensic Psychiatric Institute, the tionnelle mais a erd@nfifgration sousaserve de
appellant was charged with sexual assault, and, in 1995, nesdddin’ 1993, au cours de sefiftion condition-
pleaded guilty and was sentenced to one day in prison. nelle du Forensic Psychiatric Institute, 'apgelant a -
The sentencing judge concluded that he should then  eactagfession sexuelle et, en 1995, il a @aidu-
remain under the continuing auspices of the Institute. pabletétndamad un jour de prison. Le juge qui
The Review Board again discharged the appellant on a prenlanpeine a conclu qu'il devrait demeurer
conditions and the Court of Appeal dismissed his appeal ensuite sous la garde continue de l'institut. La commis-
of one of those conditions. The appellant subsequently sion d’examen a assorti de nouvexatide Id= I'ap-
challenged the constitutionality of the provisions of the pelant de conditions et la Cour d'appe Bapjeta
Criminal Code dealing with the disposition of not crimi-  eljard de I'une de ces conditions. L'appelant a par la
nally responsible (“NCR”) accused before a different suite cantlesttonstitutionnalit”des dispositions du
panel of the Court of Appeal. A majority of the panel Code criminel portant sur les efisions relatives aux
found that the provisions did not violate s. 7 or s. 15(1) axusn responsables criminellement devant une
of the Canadian Charter of Rights and Freedoms. formation diférente de la Cour d’appel. Les juges majo-

ritaires de la formation ont conclu que les dispositions
ne violaient pas l'art. 7 ni le par. 15(1) de Gharte
canadienne des droits et libertés.

Held: The appeal should be dismissed. Arrét: Le pourvoi est rejet’

Per Lamer C.J. and Cory, McLachlin, lacobucci, Le juge en chef Lamer et les juges Cory, McLachlin,
Major, Bastarache and Binnie JJ.: For the reasons set lacobucci, Major, Bastarache et Binnie: Pour les motifs
out inWinko, s. 672.54 of th€ode does not violate s. 7 exps danshMinko, I'art. 672.54 duCode ne viole pas

or s. 15(1) of theCharter. It is valid legislation, care- lart. 7 ni le par. 15(1) deClaarte. Il s’agit d’'une dis-
fully crafted to protect the liberty of the NCR accused to positgislative valide,adigée avec soin pour pet’
the maximum extent compatible with the person’s cur- ger la éibeet’I'accus” non responsable criminelle-

rent situation and the need to protect public safety. The ment, de larennplus compatible avec la situation

majority of the Board may have proceeded on the basis actuelle de cette personne eteness#AdE prog-

that, if it was not satisfied that the appellant did not con- geetar® du public. Il se peut que les membres

stitute a significant risk to public safety, it must con- majoritaires de la commission aient tenu pour acquis

tinue to impose restrictive conditions. Such an interpre- gue, s'dkwieiit pas convaincus que I'appelant ne

tation would not be in accordance with the interpretation constituait pas un risque important pEmwriia &

of s. 672.54 set out. public, ils devaient continuer d'imposer des conditions
restrictives. Pareille interptation de l'art. 672.54 ne
serait pas conforma celle exposé en I'espce.

Per L'Heureux-Dulg and Gonthier JJ.: For the rea- Les juges L’Heureux-Dub” et Gonthier: Pour les
sons given ifNinko, s. 672.544) of the Code violates motifs expas dansMnko, I'al. 672.54) du Code ne
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neither s. 7 nor s. 15 of ti@harter. However, it clearly

requires the court or the Review Board to find that the
NCR accused is “not a significant threat to the safety of
the public” before it directs that he or she be absolutely

viole ni l'art. 7 ni l'art. 15 de (@harte. Toutefois, cet
ealexige clairement que le tribunal ou la commission
d’examen conclue qued axusésponsable crimi-
nellement «eseapr’pas un risque important pour la

discharged. If the Board proceeded on the basis that iecuri€ du public» avant de pouvoir rendre ueeigion

was to grant an absolute discharge if it was satisfied that
the appellant did not pose a significant threat to public
safety, it correctly interpreted the impugned legislation.
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MCLACHLIN J — LE JUGE MCLACHLIN —

I. Introduction I. Introduction

This appeal requires us to consider the constitu- Dans le cadre du esent pourvoi, nous devons
tionality of the provisions of th€riminal Code,  examiner la constitutionnadittles dispositions du
R.S.C., 1985, c. C-46, for people found not crimi-Code criminel, L.R.C. (1985), ch. C-46, portant sur
nally responsible (“NCR”) for crimes by reason of  les personeeldes non responsables criminel-
mental disorder. The same issue is raised in the lement pour cause de troubles mentame La m”
companion appeals afinko v. British Columbia  question est soule¢” dans les pourvois connexes
(Forensic Psychiatric Ingtitute), [1999] 2 S.C.R. Winko c. Colombie-Britannique (Forensic Psychi-
625, Bese v. British Columbia (Forensic Psychiat-  atric Ingtitute), [1999] 2 R.C.S. 625Bese c.
ric Ingtitute), [1999] 2 S.C.R. 722, an®R v. Colombie-Britannique (Forensic  Psychiatric
LePage, [1999] 2 S.C.R. 744. | conclude that, readingtitute), [1999] 2 R.C.S. 722, &R c. LePage,
purposively, the provisions of theriminal Code, [1999] 2 R.C.S. 744. Je conclus que, inte¥@s$
specifically s. 672.54, are constitutional and would  en fonction de leur objet, les dispositidodedu
dismiss the appeal. criminel, particulerement l'art. 672.54, sont cons-

titutionnelles, et je suis d'avis de rejeter le pourvoi.

Il. Facts Il. Les faits

Mr. Orlowski suffers from a paranoid schizo- Monsieur Orlowski souffre de schizogmie
phrenic disorder and delusions of persecution. He  patanet se croit peesug. |l s’est retroug”
became subject to th€riminal Code's mental  soumisa I'application des dispositions dDode
disorder provisions as a result of an incident orcriminel portant sur les troubles mentaux par suite
October 8, 1989, in Hedley, B.C. On that day, an  d'un incident survenu le 8 octobra HigBey
RCMP officer observed Mr. Orlowski talking to  (C.-BA.cette date, un agent de la GRC a aper,
himself and discharging a rifle repeatedly into a M. Orlowski se paalduitméme et faisant fea °
house and into the ground. When the officer told epétition en direction d’'une maison et du sol avec
Mr. Orlowski to drop the weapon, Mr. Orlowski  une carabine. Lorsque l'agent lui a dit de laisser
surrendered immediately. Throughout the incident,  tomber son arme, M. Orlowski s’est rendu sur-le-
Mr. Orlowski appeared to be very frightened. He  champ. Tout le long de l'incident, M. Orlowski
was foaming at the mouth, his eyes were rolled paraissaieffrag. Il avait de Ecumea’'la bou-
back in his head, and he was shouting statements che, sestgiemt inverss et il criait des choses
such as “they’re after me”, “I called the Pentagon”, = comnmeRAUCTION] «ils me poursuivent»,

“I talked to the U.S. Army”, and “they’ll blow us  «j'ai apgele Pentagone», «j'ai parh I'armée
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up”. Upon searching Mr. Orlowski, the officer antaine» et «ils vont nous faire sauter». En le
found two Bic lighters rigged with fuses and fouillant, l'agent a teoudéux briquets Bic
wicks. Mr. Orlowski was charged with possession  emsude charges explosives et deches.
of an explosive substance, pointing a firearm, pos-  Monsieur Orlowsii aaccue” de possession
session of a weapon for a purpose dangerous to the  d’'une substance explosive, de braquement d'une
public peace, uttering a threat, and mischief. On  arfeu, de possession d’'une arme dans un des-
March 22, 1990, he was found not guilty by reason  sein dangereux pour la paix publique, de menaces
of insanity and automatically detained at the plea- et e®imle 22 mars 1990, il @€ declag non
sure of the Lieutenant Governor of British  coupable pour causeembdion mentale, et il a
Columbia pursuant to th€riminal Code provi- automatiquementt pla& en atention selon le
sions in effect at the time. After being detained in  bon plaisir du lieutenant-gouverneur de Ila
safe custody at the Forensic Psychiatric Institute =~ Colombie-Britannique en vertu des dispositions du
for a number of months, Mr. Orlowski was orderedCode criminel en vigueura' I'epoque. Apes avoir
conditionally discharged by the Lieutenant Gover-et¢ pla& sous bonne garde au Forensic Psychiatric
nor on April 17, 1991. Institute pendant plusieurs mois, il a fait 'objet
d’'une ordonnance de kation conditionnelle qui
a étt rendue par le lieutenant-gouverneur le
17 avril 1991.

In 1991, Parliament enacted Part XX.1 of the En 1991, ledgislateur ®dick la partie XX.1 du 3
Criminal Code, and Mr. Orlowski became entitled Code criminel, de sorte que M. Orlowski a acquis
to a periodic review of his status by the Review e droit de voir son staiet & intervalles egu-
Board. Since the enactment of Part XX.1, liers par la commission d’examen. Depueel'entr’
Mr. Orlowski has had seven disposition hearings  en vigueur de la partie XX.1, M. Orlowesi§-a b’
pursuant to s. 672.54 of ti&riminal Code. Each  ficE de sept auditions, en conforenitavec
time, the Review Board has denied him an abso- lart. 672.5@oda criminel. A chaque fois, la
lute discharge but has ordered that he be dis- commission d'examen lui @ leflistration
charged on conditions. Mr. Orlowski successfully  inconditionnelle mais a cedemfifgration sous
appealed the March 2, 1992 disposition of the eserve de modatis. Se fondant sur une question
Review Board to the British Columbia Court of  de droit, M. Orlowski a integgipel au@s de la
Appeal on a question of lavDrlowski v. British ~ Cour d’appel de la Colombie-Britannique de la
Columbia (Attorney-General) (1992), 75 C.C.C. efision rendue le 2 mars 1992 par la commission
(3d) 138 (Orlowski No. 1"). However, on March  d’examen, et il a obtenu gain de cabdewski c.

31, 1993, Mr. Orlowski was again discharged onBritish Columbia (Attorney-General) (1992),

conditions. 75 C.C.C. (3d) 138 @«lowski n° 1»). Toutefois,
le 31 mars 1993, il a de nouveai libéré condi-
tionnellement.

Mr. Orlowski next ran afoul of the law as a Aprés sa lieration conditionnelle du Forensic 4
result of an incident with a 14-year-old girl on  Psychiatric Institute, M. Orlowski a eu de nou-
July 25, 1993, while he was conditionally dis- veaxndiés avec la justica la suite d'un inci-
charged from the Forensic Psychiatric Institute. He  dent concernant une adolescente de 14 ans, sur-
was charged with sexual assault and returned to the  venu le 25 juillet 19¢% Hecus d’'agression
Institute where, after a hearing, the Review Board  sexuelle et est eetbuiinstitut ad, apes une
ordered that he again be discharged on conditions.  audition, la commission d’examen a quibnn”

Mr. Orlowski unsuccessfully appealed this disposi-  soit de nouveat® |&dus eServe de certaines
tion to the British Columbia Court of Appeal: conditions. Il a interjgppel sans sues de cette
Orlowski v. British Columbia (Attorney General),  décision devant la Cour d'appel de la Colombie-
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[1994] B.C.J. No. 1626 (QL). Mr. Orlowski  BritanniqueOrlowski c. British Columbia
pleaded guilty to the charge of sexual assault an@Attorney General), [1994] B.C.J. No. 1626 (QL).
was sentenced to one day in prison on March 14, Il a elaimlipablea’ I'accusation d'agression
1995. The sentencing judge concluded that it sexuellee# aohdama’a un jour de prison le
would be “in the best interests of society and the 14 mars 1995. Le juge qui a préaqeine a
accused, that he should be sentenced to a day in  conclu qu'il S&@EUETION] «dans lingrét
custody and then remain under the continuing aus- ersip’de la soeié et de I'accusque ce dernier
pices of the Forensic Psychiatric Institute”. On  soit condaanmn jour de prison et qu'il demeure
July 26, 1995, Mr. Orlowski began residing in his  ensuite sous la garde continue du Forensic Psy-
brother's home and on November 1, 1995, he was  chiatric Institute». Le 26 juillet 1995, M. Orlowski
discharged to the care of the Adult Forensic Outpa- a conana@ndiabiter chez son dre et, le
tient Clinic. " novembre 1995, il &t remis aux soins de
I'Adult Forensic Outpatient Clinic.

lll. Judgments Below lll. Les jugements des juridictionseiidlres

The Review Board hearing that led to this L’audition de la commission d’examen qui a
appeal commenced on July 6, 1995. After hearing earan’pesent pourvoi a commeadé 6 juillet
evidence from Mr. Orlowski’'s treatment team, the  1995. eApavoir entendu lesrtioignages des
Board adjourned the meeting to obtain more infor-  membres eguipé nedicale en charge de
mation. The Board requested psychological test- M. Orlowski, la commission a suspenél-ses d’
ing, an assessment to review the possibility of aeratidons afin de recueillir des renseignements
directed placement, a risk assessment, and the tran-  additionnels. La commission a demexa-
script from the sentencing proceedings in respect  men psychologigusyalnation visand exami-
of the sexual assault charge. The proceedings con-  ner la passititie ordonnance ddvergement,
cluded on September 8, 1995, after two further  ewaluation des risques ainsi que la transcrip-
days of hearings. tion de I'audition sur letefmination de la peire °

I'egard de l'accusation d'agression sexuelle. La
procddure a pris fin le 8 septembre 1995, eapr’
deux joures d'audition supphentaires.

The Review Board delivered its decision on La commission d’examen a rendu sidion le
September 25, 1995. Applying the decision of the 25 septembre 1995. Se fondantexisidea die
Court of Appeal inOrlowski No. 1, the Board la Cour d'appel da@slowski n° 1, la commission
denied Mr. Orlowski an absolute discharge a mefd&ccordera’M. Orlowski une liefation
because “though the accused does not appear to be  inconditionnelle parceRARECTION] «bien
an active and ongoing risk to himself or other que I'aequs’'semble pas, au moment de I'audi-
members of the public as at the time of the hear-  tion, constituer un risquedimngt constant
ing, under certain circumstances he could be such  pourdmiett pour le public ereggral, il pour-
a risk and, indeed, could be a significant risk”.  rait, dans certaines circonstances, constituer un tel
Instead, the Board again discharged Mr. Orlowski  risquegetenln risque important». La commis-
on conditions stating that “[Mr. Orlowski] clearly  sion a plupréféré assortir de nouveau la dita-
needs the opportunity to prove himself’. The tion de M. Orlowski de conditions, affirmant que
Board’s discharge order included a general condi-TRAUCTION] «[Monsieur Orlowski] a clairement
tion that Mr. Orlowski continue to be subject to the  besoin de I'occasion de faire ses preuves». L'or-
general direction and supervision of the Director, = donnance dmtlibh de la commission compor-
Adult Forensic Psychiatric Services, a condition tait la conditemigle que M. Orlowski conti-
requiring him to report to the Director at least once  nurel’Soumis au comt€ eta la surveillance
every two weeks, various conditions concerning  du directeur des Adult Forensic Psychiatric
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his place of residence, and conditions prohibiting  Services, ce qui I'oblayseaipésenter aus du

him from using alcohol, drugs or firearms. directeur au moins une fois par deux seraaines, °
respecter diverses conditioasl’'égard du lieu de
son domicile ed’se soumettra des conditions lui
interdisant de consommer de l'alcool et des
drogues et de posdér des armes feu.

Pursuant to the statutory right of appeal in Conformément au droit d'appel com® par 7

s. 672.72, Mr. Orlowski appealed four of the con-  l'art. 672.72, M. Orlowski a irgeajgiel contre
ditions imposed by the Review Board in the quatre des conditions éep@sr la commission
September 25, 1995 disposition. He did not seek  d’examen daesisinal du 25 septembre 1995.
an absolute discharge. During the course of the Il n'a pas e&@mbtenir une libfation incondi-
appeal, three of the conditions were modified with  tionnelle. Au cours de l'instance en appel, trois
the consent of the parties. The British Columbia  conditiong®nnodifiées de consentement entre
Court of Appeal rejected Mr. Orlowski’'s challenge les parties. La Cour d'appel de la Colombie-
to the fourth condition and dismissed the appeal on  Britannique a lzjebhtestation de M. Orlowski
July 29, 1996: 79 B.C.A.C. 16. a I'egard de la quarme condition et a regt’ap-

pel le 29 juillet 1996: 79 B.C.A.C. 16.

Mr. Orlowski, along with Mr. Winko and A Tinstar de MM. Winko et Bese, qui sont 8
Mr. Bese, appellants on two of the companion  appelants dans deux des pourvois connexes,
appeals, subsequently challenged the constitution- M. Orlowski a par la suiteectmt@Esistitution-
ality of the provisions of th€riminal Code deal- nali€ des dispositions dGode criminel, portant
ing with the disposition of NCR accused before a  sur éesstbns relatives aux ac@sshon respon-
different panel of the Court of Appeal. In a deci- sables criminellement, devant une formagen diff’
sion rendered on November 19, 1996 (84 B.C.A.C.  rente de la Cour d'appel. Darzisiendendue
68), the majority found that the provisions of le 19 novembre 1996 (84 B.C.A.C. 68), les juges
Part XX.1 did not violate s. 7 or s. 15(1) of the = majoritaires ont conclu que les dispositions de la
Canadian Charter of Rights and Freedoms. partie XX.1 ne violaient pas I'art. 7 ni le par. 15(1)
Williams J.A., dissenting, found that the legislation  de&Ckarte canadienne des droits et libertés. Le
imposed a burden of proof on the applicant con-  juge Williams, dissident, a conclu que les disposi-

trary to s. 7 of theCharter and could not be justi-  tions faisaient reposer le fardeau de la preuve sur

fied under s. 1. It is from this decision that this le demandeur, cetajtiicontrairea’l'art. 7 de la

appeal is brought. Charte et n'était pas justif” au sens de l'article
premier. Le peSent pourvoi eCoule de cette
décision.

In this Court, Mr. Orlowski and his co-appel- Devant notre Cour, M. Orlowski et ceux qui, 9
lants on the companion appeals submit that dans le cadre des pourvois connegrgslesnt -
s. 672.54 violates their liberty rights guaranteed by ~ ment ineegppel, pefendent que l'art. 672.54
s. 7 and their equality rights guaranteed by s. 15(1)  viole leurs drdésliberg garantis par l'art. 7
of theCharter, and that neither infringement is jus-  ainsi que leurs dmitégalig® garantis par le
tified under s. 1 of th€harter. They seek a decla- par. 15(1) deQharte, et que ces violations ne
ration that theCriminal Code provisions are of no  sont pas just#s au sens de l'article premier de la
force and effect and an order that they be grante@harte. lls demandent un jugemenedarant que
absolute discharges. les dispositions coreesrmuCode criminel sont

inopérantes, ainsi qu’'une ordonnance dention
inconditionnelle.
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IV. Issues

The following constitutional questions were
stated by the Chief Justice on October 16, 1997:

1. Does s. 672.54 of theériminal Code, R.S.C., 1985,
c. C-46, infringe the rights and freedoms guaranteed
by s. 15(1) of theCanadian Charter of Rights and
Freedoms on the ground that it discriminates against
people with a mental disorder, including people with
a mental disability, who have been found not crimi-
nally responsible on account of mental disorder?

2. Does s. 672.54 of theriminal Code, R.S.C., 1985,
c. C-46, infringe the rights and freedoms guaranteed
by s. 7 of theCanadian Charter of Rights and Free-
doms on the ground that it deprives persons found
not criminally responsible on account of mental dis-
order of their right to liberty and security of the per-
son contrary to the principles of fundamental justice?

3. If so, can these infringements be demonstrably justi-
fied in a free and democratic society under s. 1 of the
Canadian Charter of Rights and Freedoms?

IV. Les questions en litige

Le Juge en chef a fornmiles questions consti-

tutionnelles suivantes le 16 octobre 1997:

1. L’article 672.54 dbode criminel, L.R.C. (1985),

ch. C-46, porte-t-il atteinte aux droits e$ libert
garantis par le par. 15(1) de Gharte canadienne
des droits et libertés pour le motif qu’il cEe de la
discriminagidendroit des personnes souffrant de
troubles mentaux — y compris celles atteintes de
eficéEnces mentales — qui, pour cette cause, font
I'objet d’un verdict de non-responsalslicriminelle?

2. L’article 672.54 d0ode criminel, L.R.C. (1985),

ch. C-46, porte-t-il atteinte aux droits e$ libert’
garantis par l'art. 7 de I&€harte canadienne des
droits et libertés pour le motif que, d’'une magrié
incompatible avec les principes de justice fondamen-
tale, il prive de leur drtatliber€ eta la €curig
de leur personne les personnes faisant I'objet d’'un
verdict de non-responsabditcriminelle pour cause
de troubles mentaux?

3. Si oui, s'agit-il d’atteintes dont la justification peut
espodfrer dans le cadre d'une sieilibre et
dmocratique en vertu de larticle premier de la
Charte canadienne des droits et libertés?

V. Analysis V. Analyse

This Court’s reasons in the companion appeal of Les motifs de notre Cour dans le pourvoi con-
Winko, supra, set out in full the analysis of the  neWénko, précit, analysent de éan exhaustive
constitutionality of theCriminal Code provisions  la constitutionnaditdes dispositions d@ode cri-
for people found not criminally responsible by rea-minel portant sur les personnesatfi€es non res-
son of mental disorder. In that case, | conclude ponsables criminellement pour cause de troubles
that, read purposively, thériminal Code mental  mentaux. Dans ce pourvoi, je conclus que, inter-
disorder provisions, specifically s. 672.54, do not et®@s en fonction de leur objet, les dispositions
violate s. 7 or s. 15(1) of tieéharter and are there-  dCode criminel relatives aux troubles mentaux,
fore constitutional. particidrement l'art. 672.54, ne violent pas

lart. 7 ni le par. 15(1) de I&harte, et quelles
sont donc constitutionnelles.

VII. Conclusion VII. Conclusion

For the reasons set out in the companion appeal Pour les motifs expes dans le pourvoi connexe
of Winko, | conclude that s. 672.54 does not violateWinko, je conclus que l'art. 672.54 ne viole pas
s. 7 or s. 15(1) of th€harter. It is valid legisla-  I'art. 7 ni le par. 15(1) de Gharte. Il s’agit d’'une

tion, carefully crafted to protect the liberty of the
NCR accused to the maximum extent compatible
with the person’s current situation and the need to
protect public safety.

dispositiegidlative valide, edigde avec soin
pouregentia libert” de I'accus”non responsa-
ble criminellement, de larennplus compati-

ble avec la situation actuelle de cette personne et

avec la mcessit’de pratger la scurigé du public.
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Mr. Orlowski did not appeal the July 29, 1996 Monsieur Orlowski n'a pas intergtappel de la

13

decision of the British Columbia Court of Appeal eaiSion rendue le 29 juillet 1996 par la Cour d’ap-

upholding the conditional discharge ordered by the

pel de la Colombie-Britannique qui confirme la

Review Board on September 25, 1995. Before thisecisidn portant libfation conditionnelle pronon-
Court, Mr. Orlowski based his argument and claim ee @ar la commission d’examen le 25 septembre

for relief entirely on the alleged unconstitutionality
of s. 672.54. It is therefore unnecessary to consider
whether the Court of Appeal erred in refusing to
overturn or amend the decision of the Review
Board to release Mr. Orlowski on conditions.
However, | would observe that it appears that the
majority of the Board in its September 25, 1995
decision may have proceeded on the basis that, if it
was not satisfied that the appellant Mr. Orlowski
did not constitute a significant risk to public safety,
it must continue to impose restrictive conditions.
Such an interpretation would not be in accordance
with the interpretation of s. 672.54 set out in these
reasons.

1995. Devant notre Cour, il @ fterdsemble de
son argumentation et de sa demande de redresse-
ment sur linconstitutioanaktiéguee de
l'art. 672.54. Il n'est doncepassdire deedér-
miner si la Cour d’'appel a commis une erreur en
refusant d’infirmer ou de modifesidiod de la
commission d’examen portanatidn’ condi-
tionnelle de M. Orlowski. Jaimerais souligner
cependant que, dangtésiod du 25 septembre
1995, les membres majoritaires de la commission
semblent avoir tenu pour acquis queetliksnih’
pas convaincus que l'appelant, M. Orlowski, ne
constituait pas un risque important pourita s”

du public, ils devaient continuer d'imposer des

conditions restrictives. Pareille integpation de
l'art. 672.54 ne serait pas conformeelle exposé
dans les m$ents motifs.

| would dismiss the appeal and answer the Je suis d'avis de rejeter le pourvoi et épan-

constitutional questions as follows:

1. Does s. 672.54 of thériminal Code, R.S.C., 1985,
c. C-46, infringe the rights and freedoms guaranteed
by s. 15(1) of theCanadian Charter of Rights and
Freedoms on the ground that it discriminates against
people with a mental disorder, including people with
a mental disability, who have been found not crimi-
nally responsible on account of mental disorder?

No.

2. Does s. 672.54 of theriminal Code, R.S.C., 1985,
c. C-46, infringe the rights and freedoms guaranteed
by s. 7 of theCanadian Charter of Rights and
Freedoms on the ground that it deprives persons
found not criminally responsible on account of
mental disorder of their right to liberty and security
of the person contrary to the principles of fundamen-
tal justice?

No.

3. If so, can these infringements be demonstrably justi-
fied in a free and democratic society under s. 1 of the
Canadian Charter of Rights and Freedoms?

14
dre ainsi aux questions constitutionnelles:

1. L'article 672.54 ddode criminel, L.R.C. (1985),

ch. C-46, porte-t-il atteinte aux droits e$ libert
garantis par le par. 15(1) de Gharte canadienne
des droits et libertés pour le motif qu'il cée de la
discriminagid'endroit des personnes souffrant de
troubles mentaux — y compris celles atteintes de
eficdEnces mentales — qui, pour cette cause, font
I'objet d’'un verdict de non-responsat@litriminelle?

Non.

2. L’article 672.54 d0ode criminel, L.R.C. (1985),

ch. C-46, porte-t-il atteinte aux droits e$ libert’
garantis par l'art. 7 de I&€harte canadienne des
droits et libertés pour le motif que, d'une maarié
incompatible avec les principes de justice fondamen-
tale, il prive de leur drttliber€ eta la €curig
de leur personne les personnes faisant I'objet d’'un
verdict de non-responsabilicfiminelle pour cause
de troubles mentaux?

Non.

3. Si oui, s'agit-il d’atteintes dont la justification peut
espodfrer dans le cadre d'une sieilibre et
dmocratique en vertu de larticle premier de la
Charte canadienne des droits et libertés?
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The answers to the preceding questions make it Vuelpsnses dorg€s aux questions qie-
unnecessary to answer this question. dentes, il n'est pemssdire deepondrea’
cette question.
The reasons of L'Heureux-Dab” and Version frataise des motifs des juges
Gonthier JJ. were delivered by L'Heureux-Ruet Gonthier rendus par
GONTHIER J — LE JUGE GONTHIER —
I. Introduction I. Introduction

This appeal requires us to consider whether Dans le cadre du esent pourvoi, nous sommes
Part XX.1 of theCriminal Code, R.S.C., 1985, appeda dterminer si la partie XX.1 d@ode cri-
c. C-46, infringes s. 7 or s. 15 of t@anadian  minel, L.R.C. (1985), ch. C-46, contreviergt °
Charter of Rights and Freedoms, and if so, [lart. 7 owa Tart. 15 de laCharte canadienne des
whether it can be upheld under s. 1. The samdroits et libertés et, le cae¢héant, si elle peut se
issue arises in the companion appeal$\bofkov. justifier au sens de l'article premier. Laemé
British Columbia (Forensic Psychiatric Institute), guestion est soulee dans les pourvois connexes
[1999] 2 S.C.R. 625Bese v. British Columbia  Winko c. Colombie-Britannique (Forensic Psychi-
(Forensic Psychiatric Ingtitute), [1999] 2 S.C.R. atric Institute), [1999] 2 R.C.S. 625Bese c.
722, andR. v. LePage, [1999] 2 S.C.R. 744. Colombie-Britannique  (Forensic  Psychiatric
Institute), [1999] 2 R.C.S. 722, &R. c. LePage,
[1999] 2 R.C.S. 744.

| have read the reasons of McLachlin J. | adopt Jai pris connaissance des motifs du juge
her statement of the facts as well as her summary  McLachlin. J’adopte soa dgpdaits ainsi que
of the judgments below. As | explained in my rea-  sasun® des jugements des instancesedinf’
sons inWinko, | substantially agree with her analy-  rieures. Comme je l'ai explidans les motifs
sis as well as with her conclusion that the que pdliggs danshnko, je fais miennes pour
impugned provisions of th€riminal Code violate  I'essentiel son analyse demé que sa conclusion
neither s. 7 nor s. 15 of theharter, and conse-  que les dispositions comestduCode criminel
guently, that the appeal should be dismissed. ne violent ni l'art. 7 ni I'art. 15Cterf® et, par

congquent, que le pourvoi dadtre rejed.

However, | reach that conclusion by adopting a J'arrive toutefoisa’cette conclusion en recourant
different interpretation of the impugned legislation.a une interpetation difEérente des dispositions en
In my view, s. 672.54) of the Criminal Code causeA mon avis, I'al. 672.54) du Code criminel
clearly requires the court or the Review Board to  exige clairement que le tribunal ou la commission
find that the not criminally responsible accused is  d’examen conclue que #aoomsTtesponsable
“not a significant threat to the safety of the public”  criminellement «ne esepte pas un risque
(emphasis added) before it directs that he or she be  important paautéésdu public» (je souligne)
absolutely discharged. For the reasons given in  avant de pouvoir rendrecisiendportant lib-
Winko, s. 672.54) violates neither s. 7 nor s. 15. ration inconditionnelle de celui-ci. Pour les motifs
expo€s dansWinko, l'al. 672.54) ne viole ni
lart. 7 ni l'art. 15.

In the case at bar, unlike McLachlin J. (at En lI'esgece, contrairement au juge McLachlin
para. 13), | find that if the Board proceeded on the  (au par. 13), je conclus que si la commission a agi
basis that it was to grant an absolute discharge if it ~ sur le fondement qu’elle devait accordez-une lib”
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was satisfied that Mr. Orlowski did not pose a sig-
nificant threat to public safety, it correctly inter-

preted the impugned legislation.

For these reasons, | would dismiss the appeal Pour ces motifs, je suis d’avis de rejeter le pourLg
and adopt McLachlin J.’s answers to the constitu-

tional questions.

Appeal dismissed.

Solicitor for the appellant: Rod Holloway,
Vancouver.

Solicitor for the respondent the Director,

Forensic Psychiatric Institute: Mary P. Acheson,
Vancouver.

Solicitors for the respondent the Attorney
General of British  Columbia:  Harvey
M. Groberman and Lisa J. Mrozinski, Victoria.

Solicitors for the intervener the Attorney
General of Canada: Kenneth J. Yule and George
G. Dolhai, Vancouver.

Solicitor for the intervener the Attorney General
for Ontario: Eric H. Sebenmorgen, Toronto.

Solicitor for the intervener the Attorney General
of Quebec: Pierre Lapointe, Québec.

Solicitor for the intervener the Canadian Mental
Health Association: Advocacy Resource Centre for
the Handicapped, Toronto.

ration inconditionnelle sttelieconvaincue que
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tant pourdalsi€ du public, elle a correctement

interpet les dispositions contests.
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