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Contrats — Lien contractuel — Police d’ assurance —
Théorie de |'exception fondée sur des principes a la
régle du lien contractuel — Police d’ assurance compor-
tant une clause de renonciation & la subrogation —
Assurance protégeant les affréteurs — Négligence de la
part de I’ affréteur dans le naufrage d’' une barge — Pro-
priétaire de la barge indemnisé de la perte subie et
acceptant de poursuivre |’ affréteur — L’ affréteur peut-il
invoquer une clause de renonciation a la subrogation
pour se défendre contre une action subrogatoire intentée
par les assureurs du propriétaire de la barge en vertu
d'une exception fondée sur des principes a la regle du
lien contractuel?

Une barge apparketiappelante a coal alors

to the respondent. The appellant’'s insurance policy
included clauses waiving subrogation and extending
coverage to affiliated companies and charterers. The
insurers paid the appellant the fixed amount stipulated
in the policy for the loss of the barge. The appellant
made a further agreement with the insurers to pursue a barge. L'appelante a conclu une autre entente avec les
negligence action against the respondent and to waive assureurs en vue d'intenter une ae@orsuiora”
any right to the waiver of subrogation clause. The negli- egligénce contre l'intieé et de renoncex tout droit
gence action against the respondent was allowed at trial, susceptildeatdied de la clause de renonciatiola”
and dismissed on appeal. At issue here is whether a subrogation. L'actioregligence contre l'intireé a
third-party beneficiary can rely on a waiver of subroga-ett accueillie en premare instance, mais reget” en
tion clause to defend against a subrogated action on the appel. Il s'agit ecd’ @gpsavoir si un tierehéfi-
basis of a principled exception to the privity of contract ciaire peut invoquer une clause de renoaciation °
doctrine. subrogation pour sefdhdre contre une action subroga-
toire inten€e en vertu d’'une exception farel 'sur des
principesa la Egle du lien contractuel.

quélia affétte a l'intiméee. La police d'assurance
de I'appelante comportait des clauses de rer@mnciation °
la subrogation egjgaibtles soeiés affiliées et les
eteffrs. Les assureurs ont easl'appelante le mon-
tant forfaitaeguppar la police pour la perte de la
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Held: The appeal should be dismissed. Arrét: Le pourvoi est rejet’

As a general rule the doctrine of privity provides that egla ‘Erérale, la egle du lien contractuel gvoit
a contract can neither confer rights nor impose obliga- qu’un contrat ne peut eriecatgs droits ni imposer
tions on third parties. Consequently, a third-party bene- des obligatiodss “tiers. Par comglent, un tiers
ficiary would normally be precluded from relying on the enéficiaire serait normalement dans I'impossikilit”
terms of the insurance policy between the barge owner d’'invoquer les stipulations de la police d’assurance en
and its insurers. Given the circumstances of this appeal, vigueur entre |letaiopde la barge et ses assureurs.
however, a principled exception to the privity doctrine Toutefois, une exceptiordod” des principes la
applies. A new exception is dependent upon the inten-eglerdu lien contractuel s’applique dans les circons-
tion of the contracting parties. This intention is deter- tances ésept’pourvoi. Une nouvelle exception est
mined on the basis of two critical and cumulative fac- suborgleran” 'intention des parties contractantes.
tors: (a) the parties to the contract must intend to extend Cette intentiostneeiidblie en fonction de deux fac-
the benefit to the third party seeking to rely on the con- teurs cruciaux et cumulatifs: a) les parties au contrat
tractual provision; and (b) the activities performed by doivent avoir l'intention d’accordendéide” au tiers

the third party seeking to rely on the contractual provi- qui cheaclrevoquer la disposition contractuelle, et
sion must be the very activities contemplated as coming b) les estestreés par le tiers qui chercheinvo-
within the scope of the contract in general, or the provi- quer la disposition contractuelle dreetds acti-
sion in particular, as determined by reference to the esvitmes qu’est cersviser le contrat enegéral, ou
intentions of the parties. la disposition en particulier, compte tenu des intentions
des parties.
The first condition for the requisite intention was met, La pegencondition relativa l'intention requise a

given that the waiver of subrogation clause expresshett rémplie, puisque la clause de renonciatida subro-
referred to a class of intended beneficiaries whose mem- gation mentionnait exeresshe catjorie de bié-
bership included the respondent. That clause was not ficiaies i ‘comprenait I'intireé. L’application de
conditional on the appellant’s initiative in favour of any cette clauseepertiait pas de I'adoption par I'appe-
particular third-party beneficiary and can be enforced by lante d’'une mesure en faveur d’'uaréécsabié en
the respondent acting independently. The appellant's particulier, de sorte ques€imeut la faire ecuter
agreement with the insurers to pursue legal action denfinEpendante. L'entente dans laquelle I'appe-
against the respondent did not effectively delete the lante a convenu avec les assureurs d’intenter une action
third-party benefit from the contract. The parties’ free- contre l'ieénm’a pas eu pour effet de supprimer du
dom of contract was not restricted because the agree- contrat 'avantagyé aalds tiers. La libegttontrac-
ment between the appellant and the insurers was con- tuelle des parties n'a fait I'objet d’aucune restriction
cluded after the respondent’s inchoate right crystallized puisque l'entente entre I'appelante et les assureurs est
into an actual benefit. At that point, the respondent survenuss apre le droit virtuel de lintigg se fut
became a party to the initial contract for the limited pur- cristaltis’'un avantageel. A ce moment, l'intinge
pose of relying on the waiver of subrogation clause, and est devenue une partie au contrat initial dans le but
the appellant and the insurers cannot unilaterally revoke elidiitvoquer la clause de renonciat@ta subroga-
the respondent’s crystallized rights. The second require- tion, et l'appelante et les assureurs ne peuvent pas
ment for relaxing the doctrine of privity was also met. supprimer endiment les droits cristakis” de
The relevant activities arose in the context of the very lieémla deuxme condition applicabla Massou-
activity anticipated in the policy pursuant to the waiver plissement degla du lien contractuel egalement
of subrogation clause. That clause was not contained iaté remplie. Les activi$S pertinentes s'inscrivaient dans
an unrelated contract that did not pertain to the charter le contexte de Bactwité pevue par la police selon
contract. la clause de renonciatiarla’ subrogation. Cette clause

ne figurait pas dans un contrat n'ayant r&moir avec

le contrat d’affetement.

Sound policy reasons exist for relaxing the doctrine Il existe des raisons de principe valables en faveur de
of privity in these circumstances. Such an exception 'assouplissementedgelaw’lien contractuel dans les
establishes a default rule that closely corresponds to eseptés circonstances. Une telle excepti@e arhe
commercial reality. When sophisticated commercial par- eglerpar dfaut qui correspondtfoitementa’la galité
ties enter into a contract of insurance which expressly commerciale. Lorsque des parties commerciales averties
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extends the benefit of a waiver of subrogation clause to
an ascertainable class of third-party beneficiaries, any
conditions purporting to limit the extent of the benefit

must be clearly expressed. Relaxing the doctrine of
privity here would not introduce significant change to

the law which would be better left to the legislature. The
factors supporting the incremental nature of the excep-
tion were present. The appellant’'s concerns regarding
the potential for double recovery were unfounded as the

concluent un contrat d'assuraptendjuexpress’

ment I'application d’'une clause de renoaclation °
subrogationné cagorie \erifiable de tiers &réfi-

ciaires, toute conditi@e diemisér 'étendue de cette
applicationetoit Clairement exprig€. L'assouplisse-

ment d=gla du lien contractuel en I'espe n'entra”

nerait pas une modification importante du droit, qu'il

vaudrait mieux laissgistatdur le soin d’apporter.

Les faetayemnt la nature progressive de I'exception

respondent cannot rely on any provision in the policy toetaient pesents. Les poccupations de I'appelante con-

establish a separate claim.

Cases Cited

Applied: London Drugs Ltd. v. Kuehne & Nagel
International Ltd., [1992] 3 S.C.R. 299lisapproved:
Vandepitte v. Preferred Accident Insurance Corp. of
New York, [1933] A.C. 70;considered: Commonwealth

Construction Co. v. Imperial Oil Ltd., [1978] 1 S.C.R.

317;referred to: Scott v. Wawanesa Mutual Insurance
Co., [1989] 1 S.C.R. 14457homas & Co. v. Brown
(1899), 4 Com. Cas. 186Natkins v. Olafson, [1989]
2 S.C.R. 750R. v. Salituro, [1991] 3 S.C.R. 654.

cernant le risque de double indemnisati@nt
dénBes de fondement puisque l'inten’ne peut invo-
quer aucune disposition de la police petablir la vali-
dité d’'une Eclamation distincte.

Jurisprudence

Arrét appliqué: London Drugs Ltd. ¢. Kuehne &
Nagel International Ltd., [1992] 3 R.C.S. 299arrét
critigué Vandepitte c. Preferred Accident Insurance
Corp. of New York, [1933] A.C. 70;arré& examiné
Commonwealth Construction Co. c. Imperial Oil Ltd.,
[1978] 1 R.C.S. 317;arréts mentionnés. Scott c.
Wawanesa Mutual Insurance Co., [1989] 1 R.C.S. 1445;
Thomas & Co. c. Brown (1899), 4 Com. Cas. 186;
Watkins c. Olafson, [1989] 2 R.C.S. 750R. c. Salituro,
[1991] 3 R.C.S. 654.

APPEAL from a judgment of the British
Columbia Court of Appeal (1997), 39 B.C.L.R.
(3d) 187, 98 B.C.A.C. 138, 161 W.A.C. 138, 47
C.C.L.I. (2d) 111, [1998] 3 W.W.R. 177, [1997]
B.C.J. No. 2355 (QL), allowing an appeal from a

POURVOI contre ureadé la Cour d’appel de
la Colombie-Britannique (1997), 39 B.C.L.R. (3d)
187, 98 B.C.A.C. 138, 161 W.A.C. 138, 47

C.C.L.I. (2d) 111, [1998] 3 W.W.R. 177, [1997]

B.C.J. No. 2355 (QL), qui a accueilli I'appel d’'une

judgment of Warren J. (1995), 9 B.C.L.R. (3d) eci$ion du juge Warren (1995), 9 B.C.L.R. (3d)

260, 33 C.C.L.I. (2d) 9, [1995] 9 W.W.R. 376,
[1995] B.C.J. No. 1611 (QL). Appeal dismissed.

260, 33 C.C.L.I. (2d) 9, [1995] 9 W.W.R. 376,

[1995] B.C.J. No. 1611 (QL). Pourva.rejet”

David F. McEwen, for the appellant.

D. Barry Kirkham, Q.C., andGregory J. Tucker,
for the respondent.

The judgment of the Court was delivered by

IacoBucclJ — This appeal concerns the appli-
cation of the doctrine of privity of contract to a
waiver of subrogation clause in a contract of insur-

ance.

David F. McEwen, pour I'appelante.

D. Barry Kirkham, c.r., et Gregory J. Tucker,
pour l'intiee.

Versionda#se du jugement de la Cour rendu
par

LE JUGE IacOBUCCI — Le pEsent pourvoi con-
cerne I'application du principe ou degla du
lien contractueie clause de renonciatianla

subrogation contenue dans un contrat d’assurance.
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I. Facts |. Les faits

This action arose subsequent to the sinking of La preésente action fait suite au naufrage de B4
the derrick barge “Sceptre Squamish”, owned by  barge-grue «Sceptre Squamish» dont I'appelante,
the appellant, Fraser River Pile & Dredge Ltd. Fraser River Pile & Dredge Ltd. («Fraser River»),
(“Fraser River”) and, at the time of loss, underetaif proprétaire et dont [intiree, Can-Dive
charter to the respondent, Can-Dive Services Ltd.  Services Ltd. («Can-Datai),I'affréteur au
(“Can-Dive”). Can-Dive was held liable at trial for  moment du sinistre. En gneminstance, Can-
damages in the amount of $949,503. In appealing  Divettacondameé a verser la somme de
the trial decision, Can-Dive does not dispute that 949 S@3t#e de dommages-mEts. En interje-
the loss resulted from its negligence, but contends  tant appel contreidaod 'de prenaire instance,
that it cannot be held liable in what is in effect a  Can-Dive ne conteste pas que le siresuitga r’
subrogated action by the underwriters of Fraser deegéigehce, mais elle fait valoir qu'elle ne
River’'s insurance policy. sauragtre tenue responsable dans ce qui est, en

réalitt, une action subrogatoire inteat’par les
assureurs de Fraser River.

Fraser River carries on business as a provider of Fraser River est un fournisseur de services dé
dredging, pile-driving and related services. It owns  dragage et de battage de pieux, et de services con-
approximately 50 vessels which it uses for these  nexes. Elledmssie cinquantaine de navires
purposes. Occasionally, Fraser River charters qu'elle utiisees fins. Elle &fe parfois des
vessels for which it has no immediate use to  navires dont elle n'a pas besoin daresliéitnm’
others. In 1990, Can-Dive undertook work as a  En 1990, Can-Dive a entrepris des travaux de
sub-contractor on a natural gas pipeline under con-  sous-traitance sur un gazoduc en construction entre
struction between Vancouver Island and the main- ile e Vancouver et la partie continentale de la
land of British Columbia. In order to carry out the  Colombie-Britannique. Poecuger les travaux
work required, Can-Dive contracted with Fraser requis, Can-Dive a pass Fraser River un con-

River to charter the “Sceptre Squamish”, and trat déédfment du «Sceptre Squamish» et s’est
arranged for Fraser River's personnel to operate  agmrmmpur que le personnel de Fraser River
the crane and winches on board. The charter con-  fasse fonctionner la grue et les treuils qui se trou-
tract also included a flat scow. Can-Dive assumed  vaient sur le navire. Le contratehiadint visait
full responsibility for towing the barge to and from egdlement unequichea fond plat. Can-Dive assu-
the work site, and for maintaining the safety and mait kzatiresponsabit’du remorquage de la
condition of the barge. The “Sceptre Squamish” barge pour 'amener au chantier et pour I'en rame-
was towed to the work site on October 30, 1990, ner, ainsi que deusaiset du maintien en bon
where it remained until sinking in stormy weatheretat” de celle-ci. Le «Sceptre Squamish»eta ~
on the night of November 16, 1990. remadusqu’au chantier le 30 octobre 1990 et il

y est demeuwr jusqua son naufrage lors d’'une tem-

péte pendant la nuit du 16 novembre 1990.

At all material times during the charter of the Au cours de [laffetement du «Sceptre 4
“Sceptre Squamish” and its subsequent loss, Fraser ~ Squamish» et au moment du sinistre qui est sur-
River was insured under a Hull Subscription Pol-  venu, Fraser Riedy &n tout temps pertinent,
icy (the “policy”), dated June 28, 1990. Following titulaire d’une police de coassurance sur corps de
the loss of the vessel and its equipment, Fraser navire (la «polices) diat28 juin 1990A la
River recovered from the insurers the sum of suite de la perte du navire et dgugmement,
$1,128,365.57, being the fixed amount stipulated les assureurs oatavé&isser River la somme
in the policy to cover such loss. On June 4, 1991, de 1128365,57$, qesamjait le montant
Fraser River and the insurers entered into a further  forfaitageuppar la police en cas de sinistre
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agreement, setting out their joint intention to pur-
sue a legal action against Can-Dive in negligence
for the sinking of the “Sceptre Squamish”. The
preamble of the agreement included the following
terms:

semblable. Le 4 juin 1991, Fraser River et les assu-

reurs ont conclu une autre entente dans laquelle ils
exprimaient leur intention commune d’intenter une
action denslir la agligence contre Can-Dive

pour le naufrage du «Sceptre Squamish». &e pr’

ambule de cette entente se lisait notamment ainsi:
[TRADUCTION]

C) The Underwriters have agreed to pay the claims (the
claims) of F.R.P.D. for the loss of the barge and crane
and the Underwriters wish to proceed with legal action
against Can-Dive Services Ltd. and possibly others to
recover part or all of their payments;

C) Les assureurs org decpayer leseclamations
dldamations) de F.R.P.D. pour la perte de la barge

et de la grue, et ils souhaitent intenter une action contre
Can-Dive Services Ltd. et possiblement contre d’autres

personnes ouesntitins le but de recouvrer la totalit”

ou une partie des sommes qu’ils ont eess’

D) F.R.P.D. has agreed to waive any right it may have
pursuant to the waiver of subrogation clause in the
aforesaid policy with respect to Can-Dive Services
Ltd. ...

Fraser
action in June 1991 to recover damages for its
losses arising from the sinking of the derrick
barge. Can-Dive not only denied that it was negli-
gent, but argued as well that the action was a sub-
rogated action conducted by and for the sole bene-
fit of the insurers, i.e., that as Fraser River had
received payment from the insurers in the amount
specified in the policy (which exceeded the actual
value of the loss by a little over $300,000), the
claim was wholly subrogated, notwithstanding that
it was initiated by Fraser River. Accordingly, the
insurers were precluded from proceeding against
Can-Dive on the basis that the company was
included within the category of “Additional
Insureds” as defined in the terms of the policy as
follows:

D) F.R.P.D. aead=ptnoncea tout droit que peut
luierenfrelativemena Can-Dive Services Ltd., la
clause de renon@dtiosubrogation contenue dans la

police susmentioree . . .

River subsequently commenced this Fraser River a par la suite intepngn juin 1991,

¢teqorfe action en dommagesidts pour ses
peresuitant du naufrage de la barge-grue. Non
seulement Can-Dive a-t-@lkvair fait preuve
edégehce, mais encore elle a fait valoir que
l'action en edageuhe action subrogatoire
iBEpEr les assureurs exclusivenwlgur pro-
fit, en ce sens que, puisque les assureurs avaient
e/arBfaser River le montantguu par la police
(quieelsdt’ d'un peu plus de 300 000 $ le mon-
tael de la perte subie), I'acticetait entere-
ment subrogatoire madégfait qu’elle avaiet
iaéepér Fraser River. Par ceqgsent, les assu-
refeserit dans l'impossibiit’de poursuivre

Can-Dive pour le motif que cette compagaite

incluse danselgoci@t desTRADUCTION] «autres

assues», qui est ainsiedinie dans la police:

[TRADUCTION]

GENERAL CONDITIONS

1. ADDITIONAL INSUREDS CLAUSE 1.

It is agreed that this policy also covers the Insured,
associated and affiliated companies of the Insured, be
they owners, subsidiaries or interrelated companies
and as bareboat charterers and/or charterers and/or
sub-charterers and/or operators and/or in whatever
capacity and shall so continue to cover notwithstand-
ing any provisions of this Policy with respect to
change of ownership or management. Provided, how-
ever, that in the event of any claim being made by

CONDITIONS GNERALES

CLAUSE DES AUTRES ASSUES

Il est entendu quesknier'police prege €gale-
ment Basisses soetés appareBgs, peu importe
gu'il s'agisse de epmops, de filiales ou de
etésogffoitement Ees, en tant qu'afteurs en
coque negaff;'sous-afteurs, exploitants cal
quelque titre que ce soit, et continue dedes prot”
malgpute disposition de lagsénte police concer-
nant un transfert detan@al un changement au
sein de la direction. Toutefois, eclangation est
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associated, affiliated, subsidiary or interrelated com-
panies under this clause, it shall not be entitled to

recover in respect of any liability to which it would be

subject if it were the owner, nor to a greater extent
than an owner would be entitled in such event to

recover.

Notwithstanding anything contained in the Additional

Insureds Clause above, it is hereby understood and
agreed that permission is hereby granted for these
vessels to be chartered and the charterer to be consid-

ered an Additional Insured hereunder.

Trustee Clause

It is understood and agreed that the Named Insured
who obtained this Policy did so on his own behalf and
as agent for the others insured hereby including those

referred to by general description.

In the alternative, Can-Dive claimed that,

es@née par des saeEiss appareegs, des filiales ou
destéséitroitement kEes au sens de laegsente
clause, l'auteur declamiation n’a ni le droit dtte
indemani&gard d’'une responsabdil laquelle il
serait expidsétait le propetaire, ni le droit de
toucher une indemaisugrieurea cellea laquelle un
propriétaire aurait droit dans un tel cas.

Nonobstant le contenu de la clause des auass assur’
ci-dessus, il est paséedegsrentendu et convenu
qu'il est permie@afées navires et que I'adfr’
teur ese€oosidme un autre assuau sens des
egmntes.

Clause de fiducie

Il est entendu et convenu @sente grodlice est
comteqoér 'ass@’en son nom personnel et en sa
guiglithandataire des autres assuli, en vertu
desganites, comprennent ceuxedagar la descrip-
tion gérérale.

A titre subsidiaire, Can-Dive a @€ndu qua' 6

supposer qu’elle ne soit pas incluse dagola cat”
rie des «autreseassuté la police, il n'en
demeure pas moins que les assureurs ent express’
ment rerdnout droit de subrogation gu’ils
auraient pu oppokerdfenderesse, selon la
clause de renonciatiarla® subrogation queétait
ainsi libelée:

assuming it was not included in the policy under

the category of “Additional Insureds”, the insurers

had nonetheless expressly waived any right of sub-
rogation it may have held against the defendant,
pursuant to the waiver of subrogation clause which
read as follows:

[TRADUCTION]

17. CLAUSE DE SUBROGATION ET DE RENON-
CIATIONA LA SUBROGATION

17. SUBROGATION AND WAIVER OF SUBROGA-
TION CLAUSE

En cas de paiementesfecuertu de la psente
police, les assureurs serorgssdaregtous les
droits de recouvrement de 8assteijard, et I'as-
e sigriera tous les documents requis et fera toute
chose qui pterrecessaire pour garantir ces
droits, mais il est convenu que les assureurs renoncent
a tout droit de subrogation contre:

In the event of any payment under this Policy, the
Insurers shall be subrogated to all the Insured’s rights
of recovery therefor, and the Insured shall execute all
papers required and shall do everything that may be
necessary to secure such rights, but it is agreed that
the Insurers waive any right of subrogation against:

b) un ou deteafs,; exploitants, prenewasail
ou cEanciers hypo#taires. . .

(b) any charterer(s) and/or operator(s) and/or les-
see(s) and/or mortgagee(s) .
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II. Judgments Below

A. Supreme Court of British Columbia (1995),
9 B.C.L.R. (3d) 260

Warren J.

Il. Les afisions des tribunaux d'instance d@nf’

rieure

A. Cour supréme de la Colombie-Britannique

(1995), 9 B.C.L.R. (3d) 260

Le juge Warren

Having found that Fraser River's loss was Apres avoir conclu que la perte subie par Fraser

owing to Can-Dive’s negligence, Warren J. none-
theless agreed with Can-Dive that the action
amounted to a subrogated claim, and went on to
consider Can-Dive’s defences based on the provi-
sions of the policy. Can-Dive raised three

defences: (a) that in agreeing to charter the
“Sceptre Squamish” to Can-Dive, Fraser River

agreed as well to extend its own insurance cover-
age under the policy to cover Can-Dive for the

duration of the charter agreement; (b) that it came
within the class of “Additional Insureds” as speci-

fied in the terms of the policy, thereby precluding

the insurers from proceeding in a subrogated
action against their own insured; and (c) that the
insurers expressly waived a right of subrogation
against Can-Dive as a “charterer” pursuant to a
waiver of subrogation clause contained in the

policy.

Retait imputablea’la régligence de Can-Dive,
le juge Warreeaanmjins convenu avec Can-
Dive que I'aetjoivdlaita une action subroga-
toire et il a ensuite eXxamimoyens deefénse,
feadsur les dispositions de la police, gtaiént
ingegpar Can-Dive. Cette deené invoquait
trois moyensefEngé: a) en acceptant detér
le «Sceptre SquaanGhn-Dive, Fraser River
awhlément acceptd’accordera” Can-Dive,
pendant ¢ diur contrat d’afétement, la pro-
tection dont efleétficiait en vertu de sa propre
police d’assurance, b) Can-Dive relevait @e la cat”
gorie des «autregsassuentioneé dans la
police, ce quedrajp’les assureurs d’intenter
une action subrogatoire contre leur progre assur’
et c) les assureurs avaieneexgmesshorea
tout droit de subrogation contre Can-Dive en sa

qualig d'«affiéteur», conforrementa’ la clause de

renonciationa’ la subrogation contenue dans la
police.

As to Can-Dive’s claim that insurance coverage En ce qui concerne l'argument de Can-Dive

under Fraser River's policy was a term of the char-

ter agreement, Warren J. held that there was insuf-

ficient clear and cogent evidence to enable him to
conclude on a balance of probabilities that Fraser
River agreed to extend its own insurance to cover
any risk of loss by Can-Dive during the charter
period. Warren J. also rejected Can-Dive’s claim
that the insurers were precluded from bringing a

subrogated action against the company on the basis

that Can-Dive, as a “charterer”, came within the

selon lequel la protecticgréeopir la police
d'assurance de FrasetdRivere condition du
contrat efaffrent, le juge Warren addé qu'il
n'existait pas suffisamreémeatits de preuve
clairs et convaincants pour qu’il puisse conclure,
selon épenarance des probabdis, que Fraser
River avait aecBftEndre sa propre assuralace °
tout risque de perte par Can-Dive duzantia p”
ed&affent. Le juge Warren egalement rejet’
'argument de Can-Dive selon lequel les assureurs

contractual definition of “Additional Insureds”. etdient dans l'impossibibt’d’'intenter une action

Warren J. noted that, for this argument to succeed,

Can-Dive would have to rely on a contractual term
in the policy, and therefore must first overcome the
doctrine of privity of contract which generally

subrogatoire contre elle pour le motif que Can-
Dive, en tant quiaifirs, relevait de laedini-
tion contractuelle des «autress>assugr’juge

Warren a fait remarquer que, pour que cet argu-

ment soit retenu, Can-Dive devrait invoquer une
stipulation de la police et donc commencer par sur-
monter la egle du lien contractuel qui guoit
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provides that a stranger to a contract may neitherenérglement qu’uretrangera’ un contrat ne peut
enforce nor rely on its terms. ni faire exxiter ce contrat ni en invoquer les
clauses.

Warren J. next considered Can-Dive's submis- Le juge Warren a ensuite examibargument de 9

sion that, notwithstanding its status as a third party =~ Can-Dive voulant quegmnaleile fit un tiers

to the contract, the insurers were bound by the  au contrat, les asstagmntslés par la clause de

waiver of subrogation clause contained therein as  renonciatida Subrogation contenue dans le

the doctrine of privity of contract does not apply in  contrat puisquegle du lien contractuel ne s’ap-

circumstances where a third-party beneficiary  plique pas lorsqu’un gesdiddaire invoque la

relies on the waiver to defend against an action ini-  renonciation pouefeadd® contre une action

tiated by the insurers. Having reviewed the indenpar les assureurs. Agravoir examia’la

existing jurisprudence purporting to deal with priv-  jurisprudence emensrter sur laegle du lien

ity of contract in this context, and relying in partic-  contractuel dans ce contextestapir invoqa”

ular on the decision of the Privy Council in  notamment étudti Conseil prig Vandepitte c.

Vandepitte v. Preferred Accident Insurance Corp.  Preferred Accident Insurance Corp. of New York,

of New York, [1933] A.C. 70, Warren J. concluded  [1933] A.C. 70, le juge Warren a conclu que cette

that the doctrine was still applicable except to theegleaétait toujours applicable, sauf dans la mesure

extent it was incrementally abrogated through the u etié avaitet® progressivement abreg par la

creation of specific judicial exceptions, or more eation d'exceptions judiciaires gmises ou, plus

substantively, through legislative reform, as has fondamentalement, par veferdeerEgislative,

generally been the case with automobile insurance  comme €rStatEment le cas dans le domaine

legislation. He held that the Court's decision in  de I'assurance automobile. I& ajjegl'aret de

London Drugs Ltd. v. Kuehne & Nagel Interna-  notre CourLondon Drugs Ltd. c. Kuehne & Nagel

tional Ltd., [1992] 3 S.C.R. 299, was controlling International Ltd., [1992] 3 R.C.S. 29%tait dster-

on this issue; a waiver of subrogation clause, as  miaagt€gard; la clause de renonciatiarla

with any other contractual provision, is subject to  subrogatotijnstar de toute autre disposition

the doctrine of privity unless a traditional excep-  contractuelle, est assajdéi€gle du lien con-

tion applies, or sufficient reason exists to relax the  tractuel, sauf si une exception traditionnelle s’ap-

doctrine in the given circumstances. Warren J. held  plique ou s'il existe un motif suffisant de I'assou-

that relaxing the doctrine of privity of contract in  plir dans certaines circonstances. Le juge Warren a

the present circumstances would alter the doctrineecidd” que, dans les eséntes circonstances,

in excess of the incremental changes contemplated  assouggldéadu lien contractuel exdérait les

by the reasoning ihondon Drugs. modifications progressives enviesg par le rai-
sonnement de I'agtLondon Drugs.

Finally, Warren J. considered whether Can-Dive Enfin, le juge Warren a exangna question de 10
could avalil itself of the principles of either trust or ~ savoir si Can-Dive pouvait invoquer les principes
agency established in the case law as potential de la fiducie ou du mandat, que la jurisprudence
exceptions to the doctrine of privity of contract. He  recanmamme des exceptions possiblasla
quickly dismissed the application of trust princi- eglé du lien contractuel. Il a vite regefapplica-
ples, concluding that the policy did not reveal any  tion des principes de la fiducie en concluant que la
intention that Fraser River was acting as trustee on policeeviait” I'existence d’aucune intention
Can-Dive's behalf in contracting for insurance  que Fraser River agisse comme fiduciaire de Can-
coverage. As to the agency exception, Warren J.  Dive en souscrivant I'assurance en question. Quant
first noted that Fraser River, as the purported agera I'exception du mandat, le juge Warren a d’abord
for Can-Dive, must have intended to act on behalf = mentiaque,a’ titre de mandataire apparent de
of Can-Dive as the principal or as a member of an  Can-Dive, Fraser River devait avoir eu l'intention
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ascertainable class of principals. As he was of the
opinion that the case could be decided on other

grounds, Warren J. was prepared to assume for the

purposes of argument that the requisite intention
was present.

d’'agir au nom de Can-Dive, en sadqual#h-
dant ou de membre d'egerieatérifiable de
mandants. CoetaitediiaVvis que I'affaire pou-

efaé franché en fonction d’autres moyens, le

juge Warreait disposa pesumer, pour les fins

du dEbat, I'existence de l'intention requise.

The more significant obstacle in applying prin-
ciples of agency, however, was the requirement of
ratification. Warren J. held that to gain the benefit

Toutefois, I'obstacle plus importaat I'applica-

tion des principes du negamitidtexigence de
ratification. Le juge Warren a conclu que pour

of the policy, Can-Dive as principal would have to enfficier de la police, Can-Dive, en sa qualité

ratify the actions taken by Fraser River in acting
on its behalf to arrange for the policy to cover Can-
Dive as within the class of “Additional Insureds”.
Subsequent ratification involves three initial
requirements: (a) the purported agent must have
represented to the third party that he or she was
acting on behalf of the purported principal; (b) the
purported principal must have been competent at
the time the act was done; and (c) the purported
principal must be legally capable of completing the
act at the time of ratification. Warren J. concluded
that the three initial requirements were met in
these circumstances. The first criterion was satis-
fied by the inclusion of the “Trustee Clause”, indi-
cating to the insurers that Fraser River may be act-
ing as agent on behalf of certain unnamed parties
who might later ratify the act and become “Addi-
tional Insureds” under the policy. Both the second
and third criteria were satisfied by the status of
Fraser River and Can-Dive as capable, juridical
persons at all material times.

mandant, devrait ratifier les mesures prises en son
nom par Fraser River pour que la pobge prot’
Can-Dive en tant que membre de¢pratdes
«autres assurPour qu'il y ait ratification subs’
guente, trois conditions initiales eeveam-
plies: a) le mandataire apparent doéckamir d”
au tiers qu’il agissait au nom du mandant apparent,
b) le mandant apparent devait avoir la capacit’
d’'agir au momdiaicte aete accompli, et c¢) le
mandant apparent doit avoir laecqpaditjue
d’accomplir I'acte au moment de la ratification. Le
juge Warren a conclu que ces trois conditions ini-
tiela®rit remplies dans les circonstances. La
prerai conditioretait remplie par I'inclusion de
la «Clause de fiducie», qui indiquait aux assureurs
que Fraser River pourrait agir comme mandataire
de certaines partiesesigréEs nomrament qui
pourraieatielifement ratifier I'acte et devenir
d'«autres emsudu sens de la police. Les
dmuRi et troigme conditionsetaient remplies

du fait que Fraser River et Candaient des

personnes morales @&s de la capaeitd’agir
pendant toute lagsiode pertinente.

Assuming that these initial hurdles were over-
come, there still remained, however, as a final
requirement an actual act of ratification, whether
express or by implication. Warren J. concluded

Cependanta “supposer que tous ces obstacles

initiaux addnisarmores, il restaita”accomplir
comme elermondition un acteevitable de rati-
fication expresse ou implicite. Le juge Warren a

that Can-Dive's only act of ratification was edd que le seul acte de ratification de Can-Dive

amending its Statement of Defence upon learning
of the existence of the policy and its potential
scope of coverage. While Warren J. did not find
that Can-Dive was precluded from ratifying its
inclusion as an “Additional Insureds” under the
terms of the policy subsequent to the time at which

avait cersistodifier sa dfense en apprenant
I'existence de la policetenhtlle possible de la
protection qu’elle offrait. Sans avoir conclu que
Can-Dive ne pouvait pass d@rsinistre, ratifier
son inclusion dans legad¢” des «autres
assusu sens de la police, le juge Warren a

the loss occurred, he held that the opportunity for ecidf” que la possibil& d’'une ratification ®tait

ratification was extinguished when Fraser River

desiporsque Fraser River et les assureurs
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and the insurers entered into an agreement in June  avaient convenu, dans I'entente de juin 1991, d'in-
1991 to pursue a claim against Can-Dive for dam-  tenter une action en dommeg¢s-inbntre
ages. The effect of this agreement was to change  Can-Dive. Cette entente avait eu pour effet de
the terms of the policy, given that an action against ~ modifier les stipulations de la ptaiteddne”
Can-Dive would have been fundamentally incom-  qu’une action contre Can-Dive etdrddnda-
patible with the existing scope of the “Additional = mentalement incompatible avec & pxistante

Insureds” clause. Accordingly, no effective ratifi-  de la clause des «autregsssBEr comsjuent,
cation of the policy could have occurred subse-  aucune ratification valide de la police ®#gurait
guent to this date. possible aprcette date.

Also fatal to Can-Dive’s claim was Warren J.’'s L'argument de Can-Dive agalement r&y un 13
finding that, even assuming that the requirements  coup fatal en raison de la conclusion du juge
of ratification had been met, no consideration  Warren quened supposer que les conditions
flowed from Can-Dive to the insurers; the mere act  d'une ratification a@&ntrémplies, Can-Dive
of chartering Fraser River's vessel was insufficient ~ n’avait fourni aucune contrepartie aux assureurs; le
to amount to consideration for the purposes of con-  simpletaffrent du navire de Fraser Riegait
cluding that agency principles applied to deem insuffisant pour constituer une contrepartie qui
Can-Dive a legal party to the contract between  permettrait de eoesidue Can-Divestait, en
Fraser River and the insurers. In the result, Fraser  application des principes du negjadiement
River's action in negligence was allowed. partie au contrat intervenu entre Fraser River et les

assureurs. Endifihitive, le juge Warren a fait droit
a laction pour egligence intemé par Fraser

River.
B. Court of Appeal for British Columbia (1997), B.Cour dappel de la Colombie-Britannique
39 B.C.L.R. (3d) 187 (1997), 39 B.C.L.R. (3d) 187
Esson, Huddart and Proudfoot JJ.A. Les juges Esson, Huddart et Proudfoot

Esson J.A., writing for the court, agreed that the Le juge Esson, qui &digé les motifs de la cour, 14
claim was wholly subrogated, noting that Fraser = a convenu que |'asttinenterement subroga-
River had already received from the insurers the  toire puisque Fraser Riverefvaitd des assu-
amount fixed in the policy, a sum which exceeded reurs le montandérs la police, lequel exc’
Fraser River's actual losses by over $300,000. He  dait de plus de 300 000 $ lagllertder Fraser
rejected Can-Dive’s submission, however, that the  River. Il a toutefoie tgggument de Can-Dive
trial judge was in error in finding that Fraser River  selon lequel le juge de gueerimistance avait
did not covenant to insure Can-Dive as a term of = commis une erreur en concluant que Fraser River
the charter agreement. Instead, Esson J.A. chose to  n’avait pas convenu, comme condition du contrat
decide the appeal on the basis of the waiver of sub-  efaffrent, d'assurer Can-Dive. Le juge Esson
rogation clause contained in the policy and the  aopldéCide de trancher I'appel en fonction de

principles of the doctrine of privity of contract. l&gte du lien contractuel et de la clause de
renonciationa’ la subrogation contenue dans la
police.

Esson J.A. first considered whether Can-Dive, Le juge Esson s'est d'abord demansi’ Can- 1°
as a stranger to the contract of insurance between  Dive, en tattaqgér au contrat d’assurance
Fraser River and the insurers, could rely on the intervenu entre Fraser River et les assureurs,
waiver of subrogation clause to defend against the  pouvait invoquer la clause de renoaciation -
subrogated action. He disagreed with the trial  subrogation pour esendié contre [I'action
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judge’s conclusion on this point, holding instead  subrogatoire. Il a egpson” @saccord avec la
that Vandepitte, supra, had been impliedly over-  conclusion du juge de peeeniinstance sur ce
ruled by the Supreme Court of Canada on the basis  poeférant statuer que I'atVandepitte, pré-
that the precedent had been ignored in cases wheree, awihitet® implicitement renveespar la Cour
it might well have applied: see, for exampbeptt  sup€me du Canada qui ne l'avait pas pris en con-
v. Wawanesa Mutual Insurance Co., [1989] sidration dans des affairesi al' aurait bien pu
1 S.C.R. 1445, where the Court held, without any  s’appliquer: voir, par exemplest 1Saott c.
reference to the doctrine of privity of contract, thatWawanesa Mutual Insurance Co., [1989] 1 R.C.S.
the named insured’s son came within the class of  144% Gour a stak} sans mentionner lagle
“Insured” as defined in the homeowner’'s policy.  du lien contractuel, que le fils de adsigre
Esson J.A. also noted that soon afandepitte  nommeément relevait de la @gorie desTRADUC-
had been decided, its potential impact on contractsioN] «Assugs» @finie dans la police du propFi”
for automobile insurance was abrogated in every  taire occupant. Le juge Essgalement fait
relevant jurisdiction. In his opinion, the decision  remarquer que pees dprpronone”de l'argt
was not good law, as it had either been overtakeWandepitte, son incidence possible sur les contrats
by legislation, as in the case of automobile insur-  d’assurance automobilestvaitpprinee dans
ance, or largely ignored in favour of reasoning  chaque ressort pertinent. Selon luietce®tait”
which better reflected commercial reality. pas valable en droit soit parce qu'iled&vatip-
plang par une mesuredislative, comme dans le
cas de l'assurance automobile, soit parce qu'il
avait €& largement laigsde oté au profit d’'un
raisonnement qui redtait mieux la ealitt com-
merciale.

Apart from referring to the implicit overruling En plus de mentionner le renversement implicite
of Vandepitte, Esson J.A. also concluded that judi- de Barvandepitte, le juge Esson &dalement
cial authority supported Can-Dive’'s submission  conclu que la jurisprudsagait” 'argument de
that “waiver of subrogation” clauses in contracts of ~ Can-Dive selon lequel les clauses de «renonciation
insurance constituted an exception to the doctrina la subrogation» contenues dans des contrats d'as-
of privity of contract in circumstances where the  surance constituent une exeelatiggle du lien
third-party beneficiary is not a party to the policy,  contractuel dans leuckestiers lehéficiaire n’est

but nonetheless falls within the contractual defini-  pas parteéepolice, mais esteanmoins vis par
tion of those to whom coverage is extended. In  Efinition contractuelle des personnes aux-
Commonwealth Construction Co. v. Imperial Oil  quelles la protection est acceml” Par exemple,

Ltd., [1978] 1 S.C.R. 317, for example, subcon-  d@mmonwealth Construction Co. c. Imperial
tractors who were not parties to a builder's riskQil Ltd., [1978] 1 R.C.S. 317, des sous-traitants
policy, but who met the definition of a “Contrac-  quietdient pas parties Une assurance des ris-

tor” for the purposes of coverage, were able to  ques de l'entrepreneur de construction, mais qui
overcome the doctrine of privity of contract. In epondaienta’la dfinition d’'«entrepreneur» pour
holding that subrogation was not available against les fins d’application de la protecti@t; ent ~

the subcontractor, de Grandpd. relied upon the  mesure de surmonteretderdu lien contractuel.
nature of the relationship amongst the various con-  Pour statuer que la subrogasibpas opposa-
tractors on a construction site, i.e., that the parties  ble au sous-traitant, le juge de eéGsiesipr’
were involved in a joint effort towards a common  ferslir la nature de la relation entre les divers
goal. To give effect to the doctrine of privity of  entrepreneurs sur un chantier de construction: par
contract would be commercially unreasonable in  leurs efforts conjoints, les parties contridlaient
these circumstances, in that any loss on the conealisdtion d'un objectif commun. Il auraét®”
struction site caused by one of the parties would  commercialemerdisalinable d’appliquer la
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necessarily lead to litigation between the parties,egler’du lien contractuel dans ces circonstances
contrary to the interest of the common enterprise.  puisque toute perte qui auehie pausé par

In addition to the builder’s risk cases, Esson J.A. l'une des parties sur le chantier de construction
also identified an existing exception to the doctrine  auraitefosrit dona’naissanca un litige entre
of privity of contract in insurance law more gener-  les parties, contrairement atsnde I'entre-

ally, originating in a line of authority dating back  prise commune. En plus de la jurisprudence rela-

to a decision of Mathew J. ifhomas & Co. v.  tive aux risques de I'entrepreneur, le juge Esson a

Brown (1899), 4 Com. Cas. 186. egalement reley” de fa&on plus ghérale une
exceptiona’ la €gle du lien contractuel dans le
domaine du droit des assurances, laquelle excep-
tion avait son origine dans un courant jurispruden-
tiel remontanta’la dscision du juge Mathew dans
I'affaire Thomas & Co. c. Brown (1899), 4 Com.
Cas. 186.

Esson J.A. next considered whether this estab- Le juge Esson a ensuite examila question de 17
lished exception, available in circumstances where  savoir si cette exception reconnue, @tiepeut ~
a purported third-party beneficiary comes within  invegwans le casuain tiers eréficiaire appa-
the class of those to whom insurance coverage is  reaverelle la ca&gorie des personnes aux-
extended, has nonetheless been overtaken by the  quelles la protection estaeceedimoinsee
Court’s decision irLondon Drugs, supra. In other  supplas® par I'aret London Drugs, précit, de
words, the exception in favour of waiver of subro-  notre Cour. En d'autres termes, l'exception en
gation clauses remains good law only to the extent  faveur des clauses de renamdtdasobrogation
that it does not contradict the legal principles or  ne demeure valable en droit que dans launesure 0"
analytical framework set out ihondon Drugs. elle n'est pas incompatible avec les principes juri-
Esson J.A. held that an exception of this nature  diques ou le cadre analytiques edquus 1'af
was entirely consistent on the basis that, if arLondon Drugs. Le juge Esson aedid® qu'une
insurer were to seek to avoid liability on the same  exception de cette atitrita fait compati-
grounds as were relied upon Mandepitte, supra,  ble du fait que, si un assucherchaitéchappea’
under the more recemondon Drugs analysis, it  la responsabéithour des motifs identiquesceux
would fail. Many of the same considerations rele-  inexans l'aef Vandepitte, précit, il n'y
vant to the disposition of.ondon Drugs were  parviendrait pas en vertu de I'analyse pacemnte
applicable in the instant case, e.g., the third party faite danstllaon@lon Drugs. Bien des facteurs
or stranger to the contract was seeking to rely on a  utiles pour trancher I'dffaden Drugs s’ap-
contractual provision to defend against an action,  pliguaéetd pegsente affaire: par exemple, le
rather than seeking to enforce the terms of the con-  tiersetrarijer au contrat cherchaitinvoquer
tract on its own initiative against one of the origi-  une disposition contractuelle poefeselict con-
nal parties. Furthermore, it was expressly stated in  tre une action au lieu de chercher de sa propre ini-
London Drugs that nothing in the reasons should tiatav@pposer les clauses contractueidsine
be taken as affecting in any way existing excep- des parties initiales au contrat. En atai, il -
tions to the doctrine of privity of contract such as  exmessit mentionm ’dansLondon Drugs que
principles of trust or agency. Accordingly, as the les motifs pra®dans cette affaire ne devraient
jurisprudence in support of an exception to privity s ‘interpetts comme touchant de quelque
in favour of third-party beneficiaries falling within  mané les exceptions existang$a Egle du lien
the contractual definition of the insured class for  contractuel, comme les principes de la fiducie ou
the purposes of the insurance policy had not been  du mandat. Pequemztant dona’que 'argt
overtaken by the Court's decision ibondon  London Drugs de notre Cour n'avait pas supplant”
Drugs, Esson J.A. concluded that Can-Dive could la jurisprudenemgyant I'existence d’'une
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rely on the waiver of subrogation clause in the
policy.

excemida Egle du lien contractuel en faveur

de tiers bhéficiaires vigs par la dfinition con-

tractuelle de la catjorie des asses pour les fins

de la police d’assurance, le juge Esson a conclu
gue Can-Dive pouvait invoquer la clause de renon-
ciation a la subrogation contenue dans la police.

Esson J.A. was also of the view that Can-Dive

could succeed on the basis of the agency excep-

tion. He found that the trial judge erred in failing
to find a clear act of ratification by Can-Dive. Spe-
cifically, he did not agree with the trial judge’s

conclusion that Can-Dive’'s amendment to the
pleadings in February 1994 could not amount to
ratification on the basis that Fraser River and its
insurers, by virtue of their agreement in June 1991
to proceed against Can-Dive, had effectively
revised the terms of the policy so as to delete the
provision granting third-party rights to Can-Dive.

Esson J.A. held that while parties to a contract may
subsequently delete provisions in favour of third-

party beneficiaries, contractual terms providing

protection against loss to third parties cannot be
varied to the detriment of the third party after the

occurrence of the very loss contemplated in the
policy.

Le juge Essoretait également d’'avis que Can-

Dive pourrait avoir gain de cause en invoquant
I'exception du mandat. Il aestpia’le juge de
preEmiinstance avait commis une erreur en ne
concluant @dieXistence d’un acte clair de ratifi-
cation de la part de Can-Dive. Plus pesticuli’

ment, il ne partageait pas la conclusion du juge de
peeminstance que la modification des actes de
guioE de Can-Dive em¥iier 1994 ne pouvait
constituer une ratification parce que, en raison de

I'entente dans laquelle ils avaient convenu, en juin
1991, de poursuivre Can-Dive, Fraser River et ses

assureurs avaieatignmmodifié les stipulations
de la police deemgisupprimer la disposition
accordant les droits d'umt@as-Dive. Le juge

Esson a conclu que, bien que lea parties-
trat puissenequbsiment supprimer des dispo-

sitions en faveur dediéfiinires, les clauses

contractuelles qui pregent les tiers en cas de

sinistre ne peuvent pasré modifées au dfriment
de ces tiers une fois survenu le sinistremma”
prévu par la police.

Accordingly, Esson J.A. allowed the appeal and Par consguent, le juge Esson a accueilli I'appel

dismissed the action against Can-Dive.

. Issues

et egj&tttion intenge contre Can-Dive.

[ll. Les questions en litige

As noted above, this appeal concerns the ques- Comme nous I'avons vu, legsént pourvoi con-

tion of whether a third-party beneficiary can rely

on a waiver of subrogation clause contained in a
contract of insurance to defend against a subro-
gated action initiated by the insurer. In the context
of this appeal, this question raises the following

issues:

a. Is Can-Dive, as a third-party beneficiary under
the insurance policy pursuant to the waiver of
subrogation clause, entitled to rely on that
clause to defend against the insurer's subro-

cerne la question de savoir si unetiéfisiaire

peut invoquer la clause de renoadisoiro-

gation contenue dans un contrat d’assurance pour
eferttire contre une action subrogatoire irgent”

par I'assureur. Dans le contextesdutgrour-

VoI, cette question seut les questions suivantes:

a. En tant que t@¥fididire au sens de la
clause de renoncatiarsubrogation conte-
nue dans la police dassurance, Can-Dive
a-t-elle le droit d'invoquer cette clause pour se

défendre contre l'action subrogatoire intmt

par lassureur, compte tenu de [I'exception
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gated action on the basis of the agency excep- emsdi le mandat [a E€gle du lien contrac-

tion to the doctrine of privity of contract?

b. Is Can-Dive, as a third-party beneficiary under
the insurance policy pursuant to the waiver of
subrogation clause, entitled to rely on that
clause to defend against the insurer's subro-
gated action on the basis of the principled
exception to the privity of contract doctrine
established by the Court’s decision liondon
Drugs?

IV. Analysis

the insurance policy pursuant to the waiver of
subrogation clause, entitled to rely on that
clause to defend against the insurer’s subro-
gated action on the basis of the agency excep-
tion to the doctrine of privity of contract?

The entirety of the dispute between the parties Le differend qui oppose les parties porte enati’

concerns the legal effect to be given to the waiver
of subrogation contained in Clause 17 of the appel-
lant Fraser River's contract of insurance, which
reads as follows:

tuel?

b. En tant que temsfitiaire au sens de la
clause de renoncatiarsubrogation conte-

nue dans la police d’assurance, Can-Dive a-t-
elle le droit d’invoquer cette clause pour se

efethdre contre l'action subrogatoire inemt’

par l'assureur, compte tenu de [I'exception

fondée sur des principes la Egle du lien con-
tractuel, que notre Cour etablie dans I'aef
London Drugs?

IV. Analyse
A. IsCan-Dive, as a third-party beneficiary under ~ A.

En tant que tiers bénéficiaire au sens de la
clause de renonciation a la subrogation conte-
nue dans la police d'assurance, Can-Dive a-t-
ele le droit d’invoquer cette clause pour se
défendre contre I'action subrogatoire intentée
par I'assureur, compte tenu de I’ exception fon-
dée sur le mandat a la regle du lien contrac-
tuel?

ment sur I'effet juridique quetdmitiéne’a la

21

renonciaida subrogation contenue dans la
clause 17 du contrat d’assurance de l'appelante

Fraser River, dont voici le libell’

[TRADUCTION]

17. SUBROGATION AND WAIVER OF SUBROGA-

TION CLAUSE

In the event of any payment under this Policy, the
Insurers shall be subrogated to all the Insured’s rights
of recovery therefor, and the Insured shall execute all
papers required and shall do everything that may be
necessary to secure such rights, but it is agreed that
the Insurers waive any right of subrogation against:

(b) any charterer(s) and/or operator(s) and/or les-
see(s) and/or mortgagee(s). . . .

CIATIONA LA SUBROGATION

En cas de paiementeefeci€rtu de la psente
police, les assureurs serorgssdarey tous les
droits de recouvrement de 8astedard, et I'as-

17. CLAUSE DE SUBROGATION ET DE RENON-

e sigriera tous les documents requis et fera toute

chose qui ptrerreécessaire pour garantir ces

droits, mais il est convenu que les assureurs renoncent

a tout droit de subrogation contre:

b) un ou deteafs, exploitants, prenewasail
oeacciers hypottaires. . .

22

The respondent Can-Dive is seeking to rely on L'intimee Can-Dive cherche ‘invoquer la
the waiver of subrogation clause contained in the  clause de renon@at#isubrogation contenue
policy to defend against this subrogated action in  dans la police poefesald contre la psente
negligence. As a general rule, however, the doc-  action subrogatoireefaud la agligence. En
trine of privity provides that a contract can neither egle’ ggrérale, toutefois, laegle du lien contrac-
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confer rights nor impose obligations on third par-  tuevpit qu’'un contrat ne peut ni canér des
ties. This appeal is concerned only with the former  droits ni imposer des obligatides fiers. Le
situation, namely, circumstances in which a third esgrit pourvoi vise uniguement la prenaisitua-
party is seeking to obtain a benefit or right estab-  tion, eedite celle a’un tiers chercha Obtenir
lished in its favour pursuant to the terms of the  un avantage ou ureghgiitén sa faveur confor-
contract. The Court is not called on to address the ememt au contrat. La Cour n'est pas iegit
situation in which a contract imposes obligations  examiner le cas du contrat qui impose des obliga-
on a third party, and | stress that nothing in these  #ams tiers, et je souligne que rien dans les pr’
reasons should be taken as applicable to the law in  sents motifs e¢relaitérpet® comme s’appli-
this area. guant au droit dans ce domaine.

Although the doctrine of privity would normally ~ Quoique la egle du lien contractuel lui serait
be fatal to its case, Can-Dive submits that the prin-  normalement fatale, Can-Dive soutient que le prin-
ciple of agency applies to deem Can-Dive a party  cipe du mandat permet de |areonsihme
to the contract in law, if not in fact, such that priv- etarit une partie au contrat en droit, voire dans les
ity is no longer a concern. Because of the approach  faits, de sorte que le lien contractuel n’est plus un
| intend to take to this case, | do not find it neces- poigl’ En raison de la dan dont jentends
sary to deal with the argument that Can-Dive may  abordeekepté affaire, je juge inutile d’exami-
rely on the waiver of subrogation clause on this  ner I'argument selon lequel Can-Dive peut invo-
basis. In so stating, | do not wish to be taken as  quer la clause de renonaiddosubrogation
either agreeing or disagreeing with Esson J.A’s  pour ce motif. En affirmant cela, je ne veux pas
conclusions on this issue. Instead, | prefer to adopt  que lI'on croie que j'approuve ou que je rejette les
the approach set out ltondon Drugs, supra, and  conclusions du juge Esson sur ce point. dengr”
consider whether the doctrine of privity should be  quadopter la mthode enon&e dans l'aef
relaxed in these circumstances. London Drugs, précité, et examiner s'il y a lieu

d’assouplir laegle du lien contractuel dans les cir-
constances.

B. IsCan-Dive, as a third-party beneficiary under ~ B. En tant que tiers bénéficiaire au sens de la

the insurance policy pursuant to the waiver of
subrogation clause, entitled to rely on that
clause to defend against the insurer’s subro-
gated action on the basis of the principled
exception to the privity of contract doctrine
established by the Court’s decision in London
Drugs?

clause de renonciation a la subrogation conte-
nue dans la police d’'assurance, Can-Dive a-t-
elle le droit d’invoquer cette clause pour se
défendre contre I'action subrogatoire intentée
par I’assureur, compte tenu de I’ exception fon-
dée sur des principes a la regle du lien con-
tractuel, que notre Cour a établie dans I'arrét

London Drugs?

1. London Drugs and a Principled Exception to
the Doctrine of Privity of Contract

1. L'atrCondon Drugs et I'exception fondé
sur des princiges$a’ Egle du lien contrac-
tuel

As stated above, Can-Dive’s position is that of a Comme nous l'avons vu, la position de Can-
third-party beneficiary who normally would be  Dive est celle d’'un tiergfiCiaire qui serait nor-
precluded from enforcing or relying on the terms  malement dans l'impossitdifaire eeCuter ou
of the policy in effect between Fraser River and its  d’invoquer les stipulations de la police en vigueur
insurers. Accordingly, it is necessary to consider entre Fraser River et ses assureurs. Il est donc
the legal status of the waiver of subrogation clauseecessaire d’examiner le statut juridique de la
in light of the Court’s decision ihondon Drugs.  clause de renonciatioa la subrogation compte
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In that case, the Court introduced what was
intended as a principled exception to the common
law doctrine of privity of contract.

tenu deet’maridon Drugs de notre Cour. Dans

cette affaire, la @oon& ce qui se voulait une
exception faew sur des principes la Egle de
common law du lien contractuel.

Le débat portait sur le statut d’'une clause ded
limitation de respomsedbiitEnue dans le con-
trat type que lappelante eteéintndient

At issue was the status of a limitation of liability
clause in the standard form contract between the
appellant and the respondent for storage of the
appellant's transformer. The clause limited a  conclu relativeméanhfreposage du transforma-
“warehouseman’s” liability on any one package to  teur de I'appelante. La clause limitait la responsa-
$40. While in storage, a transformer was damaged ekt TRADUCTION] «I'entreposeura’40 $ par
owing to negligence on the part of the respondent’'s  colis. Pendant I'entreposage, le transformateur a
employees. The appellant sued both the warehous#® endommag’a cause de la egligence des
company and its employees, and the trial judge enagldg l'intimée. L'appelante a poursuigila
found the employees personally liable for the full  fois la compagnie d'entreposage et sesesmploy”
amount of the damages. On appeal, the majority et le juge deepeemstance a tenu les emmsy”
allowed the employees to rely on the limitation of  personnellement responsables du moagaal int’
liability clause in the employer’'s contract with the ~ des dommages. En appel, les juges majoritaires ont
appellant, notwithstanding that the employees were  permis aux esspgldgoquer la clause de limi-
not parties to this contract. The majority of the tation de responsabdiitenue dans le contrat
Court upheld the result on appeal, concluding that liant leur emplayappelante, @fme si ceux-ci
in circumstances where the traditional exceptions etaiént pas parties au contrat. Les juges majori-

to privity of contract such as agency or trust do not
apply, courts may nonetheless undertake the
appropriate analysis, bounded by both common
sense and commercial reality, in order to deter-
mine whether the doctrine of privity with respect

to third-party beneficiaries should be relaxed in the

taires de notre Cour ont eolaitHtision de la

Cour d’'appel en concluant que, lorsque les excep-
tions traditionreellasegle du lien contractuel
comme le mandat ou la fiducie ne s’appliquent

pas, les tribunaux peueamimoins proedera

'analyse voulue, en s’appuyant sur le bon sens et

leealitt commerciale, pouredider si, dans les
circonstances, il y a lieu d’assouplir kgte du lien
contractuel en ce qui concerne les tiess¥élfi-
ciaires.

given circumstances.

The Court devoted a great deal of attention to La Cour s’est longuement attee I'historique 26

the judicial history and application of the doctrine  des @docés judiciaires et I'application de la
of privity of contract as it relates to third-party egieé du lien contractuel en ce qui concerne les
beneficiaries, noting the extent of judicial discon- tiezsdficiaires, soulignant 'ampleur duandn-
tent, legislative override, and a significant body of  tentement de la magistraturerdgatibnségis-
academic criticism. While acknowledging that latives et les nombreuses critiquesefesnpaf
privity of contract is an established doctrine of  des auteurs de doctrine. Tout en reconnaissant que
contract law, the Court concluded, at p. 423, that edgerdu lien contractuel est un principe reconnu
the concerns expressed regarding the application  du droit des contrats, la Cour aadanml423,
of the doctrine to third-party beneficiaries indi- que les craintes erpsral sujet de I'application
cated that the time for judicial consideration in this  de ce prireiges tiers é&¥ficiaires indiquaient
particular context had arrived: gue le tengtait’ venu de praiera un examen
judiciaire dans ce contexte particulier:

Il ressort de ces commentaires, notamment, que le
principe du lien contractuetveode nombreuses

These comments and others reveal many concerns
about the doctrine of privity as it relates to third party
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beneficiaries. For our purposes, | think it sufficient to eqmcupations dans la mesune ibconcerne des tiers
make the following observations. Many have noted that eréficiaires. Aux fins du @Sent pourvoi, je crois qu'il

an application of the doctrine so as to prevent a third
party from relying on a limitation of liability clause
which was intended to benefit him or her frustrates
sound commercial practice and justice. It does not
respect allocations and assumptions of risk made by the
parties to the contract and it ignores the practical reali-
ties of insurance coverage. In essence, it permits one
party to make a unilateral modification to the contract
by circumventing its provisions and the express or
implied intention of the parties. In addition, it is incon-
sistent with the reasonable expectations of all the parties
to the transaction, including the third party beneficiary
who is made to support the entire burden of liability.
The doctrine has also been criticized for creating uncer-
tainty in the law. While most commentators welcome, at
least in principle, the various judicial exceptions to priv-
ity of contract, concerns about the predictability of their
use have been raised. Moreover, it is said, in cases
where the recognized exceptions do not appear to apply,
the underlying concerns of commercial reality and jus-
tice still militate for the recognition of a third party ben-
eficiary right.

suffit de formuler les observations suivantes. Bien des

personnes ont soalme I'application du principe aux

fins daghef un tiers d’invoquer une clause de limi-
tation de la resporggikitait destieea lui profiter
est coatri@@irpratigue commerciale atla justice.
Elle ne respecte pgaféion et I'acceptation des
risques par les parties au contrat et elle daiitides r’
pratiques de la garantie d'assurance. Elle permet essen-
tielleneenné partie de modifier unittlement le
contrat en contournant ses dispositions et I'intention
expresse ou implicite des parties. En outre, elle est
incompatible avec les attentes raisonnables de chacune
des paatigspération, y compris le tiersebéficiaire
qui doit alors assumerd’'eesponsabiét’On aega-
lement repragtprincipe de rendre le droit incertain.
Bien que la plupart des commentateurs soient favo-
rables, du moins en principe, aux diverses exceptions
reconnues par les trabliegard du principe du lien
contractuel, on s’estargarrizgpevisibilité de leur
utilisation. De plus, on affirme que, dans ledesas o°
exceptions reconnues ne semblent pas s'appliquer, les

inBréts sous-jacents de laalitt commerciale et de la

justice militent encore en faveur de la reconnaissance
d’'un droit aux tiers enéficiaires.

The respondent employees lrondon Drugs

Les emplogs intineés dansLondon Drugs

were unable to rely on existing principles of trust etalént pas en mesure d’invoquer les principes

or agency. Rather than adapting these established
d’adapter ces principes reconnus de m@ENA

principles to accommodate yet anothemt hoc
exception to the doctrine of privity, it was decided

existants de la fiducie ou du mandat. Au lieu

tenir compte d’'une autre exception s ldi

to adopt a more direct approach as a matter ofglerdu lien contractuel, il e dcidé d'adopter

principle. The Court held that, in circumstances
where the traditional exceptions do not apply, the
relevant functional inquiry is whether the doctrine
should be relaxed in the given circumstances.

urethwde plus directe pour des raisons de prin-
cipe. La Cour & sfaty’lorsque les exceptions
traditionnelles ne s’appliquent pas, la question pra-
tique pertinente est de savoir s'il y a lieu d'assou-

plir la régle dans les circonstances en cause.

In order to distinguish mere strangers to a con- Pour établir une distinction entre de simples
tract from those in the position of third-party bene-etrahgersa’un contrat et des tieretgficiaires, la

ficiaries, the Court first established a threshold
requirement whereby the parties to the contract
must have intended the relevant provision to con-
fer a benefit on the third party. In other words, an
employer and its customer may agree to extend,
either expressly or by implication, the benefit of
any limitation of liability clause to the employees.
In the circumstances dfondon Drugs, the cus-
tomer had full knowledge that the storage services
contemplated by the contract would be provided

Cour a d'aboeddixondition peliminaire selon
laguelle les parties au contrat doivent avoir voulu
que la disposition pertinergeeconfavantage

au tiers. En d’'autres termes, un employeur et son
client peuvent conwairdité expressient ou

implicitement aux eneglofapplication d'une

clause de limitation de resporesabiitis I'af-

faireLondon Drugs, le client savait parfaitement

que les services d’entrep@sage gor contrat
seraient fournis non seulement par I'employeur,



[1999] 3 R.C.S.

FRASER RIVER PILE & DREDGEC. CAN-DIVE

Le juge lacobucci 125

not only by the employer, but by the employees as
well. In the absence of any clear indication to the
contrary, the Court held that the necessary inten-
tion to include coverage for the employees was
implied in the terms of the agreement. The
employees, therefore, as third-party beneficiaries,
could seek to rely on the limitation clause to avoid

mais aussi par les esnitoyl'absence d'indi-
cations contraires manifestes, la Cour a conclu que
I'intentiecessaire d'inclure la protection des
engslogssortait implicitement du texte de I'en-
tente. Les emplppuvaient donc, en tant que
tiensflziaires, cherchea invoquer la clause de
limitation de responsabilitvue déchappera’

liability for the loss to the customer’s property. toute responsalpibtir la perte du bien du client.

La Cour a toutefois ajoet que lintention 29

etehdre l'application d’'une disposition contrac-
tuelle aux actes d’'un &egfididire n'était perti-

The Court further held, however, that the inten-
tion to extend the benefit of a contractual provision
to the actions of a third-party beneficiary was irrel-

evant unless the actions in question came within
the scope of agreement between the initial parties.
Accordingly, the second aspect of the functional
inquiry was whether the employees were acting in
the course of their employment when the loss
occurred, and whether in so acting they were per-
forming the very services specified in the contract
between their employer and its customer. Based on
uncontested findings of fact, it was clear that the

nente que si les actes en gtaEstdIvies par
I'entente intervenue entre les parties initiales. Par
egnent, le deurime aspect de la question pra-

tiefaé de savoir si les empley agissaient dans
I'exercice de leurs fonctions au marntepeae

est survenue et si, ce faisant, ils fournissaient les
servicesnas” quiefaient mentiones dans le

contrat intervenu entre leur employeur et son
client. Selon des conclusions de fait non contes-

damage to the customer’s transformer occurrecees,tilétait clair que, au momentidé transforma-

when the employees were acting in the course of
their employment to provide the very storage ser-
vices specified in the contract.

teur du cletatemdommae),’ les emplogs$ agis-
saient dans l'exercice de leurs fonctions consistant

a fournir les services emies d’entreposagegwus

au contrat.

Taking all of these circumstances into account, Compte tenu de toutes ces circonstances, ¥4

the Court interpreted the term “warehouseman” in
the limitation of liability clause to include cover-
age for the employees, thereby absolving them of
any liability in excess of $40 for the loss that
occurred. The Court concluded that the departure
from the traditional doctrine of privity was well
within its jurisdiction representing, as it did, an
incremental change to the common law rather than
a wholesale abdication of existing principles.
Given that the exception was dependent on the
intention stipulated in the contract, relaxing the
doctrine of privity in the given circumstances did
not frustrate the expectations of the parties.

Cour a opésiglie le terme «entreposeur» uti-

diddans la clause de limitation de responsabilit”

incluait les eayplyx fins de I'application de

cette clause, ce qui avait pour effet de dimiter °

40 $ leur respoagahilitla perte survenue. La

Cour a conclu que cetteghitiona’la Egle tradi-
tionnelle du lien contractuel relevait bel et bien de

saatemge, puisqu’elle repsentait une modi-

fication progressive de la common law et non pas

un rejetensgstjue de principes existants.
Comme cette excegitinsubordoneé a I'in-

tention sépuwu contrat, I'assouplissement de la
egle’du lien contractuel dans les circonstances en

cause ne gjouait pas les attentes des parties.

2. Application of the Principled Exception to
the Circumstances of this Appeal

2. Application de I'exception éendur des
principes aux circonstancesedarprpour-
voi

As a preliminary matter, | note that it was not Tout d’abord, je souligne que, dans I&trr” 31

our intention inLondon Drugs, supra, to limit

London Drugs, précit, la Cour n'avait pas l'inten-
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application of the principled approach to situations
involving only an employer-employee relationship.
That the discussion focussed on the nature of this
relationship simply reflects the prudent jurispru-
dential principle that a case should not be decided
beyond the scope of its immediate facts.

tion de limiter I'application desthoaé fondée
sur des principes auxucési'est question que

d'une relation employeur-emptoyfait que
'analyse aepsut’la nature de cette relation tra-

duit simplement le principe jurisprudentiel prudent
qui veut qu'une affaire exaileé” strictement en

fonction de son contexte factuel irediat.

In terms of extending the principled approach to Pour ce qui est élargir la ngthode fondé sur

establishing a new exception to the doctrine of
privity of contract relevant to the circumstances of
the appeal, regard must be had to the emphasis in
London Drugs that a new exception first and fore-
most must be dependent upon the intention of the
contracting parties. Accordingly, extrapolating
from the specific requirements as set outandon

des principes deemaahic€er une nouvelle
exceptida Egle du lien contractuel qui s'ap-
pligue aux circonstances du pourvoi, il faut tenir

compte de I'accent mis, ldamtion Drugs, sur le

fait qu'une nouvelle exception doit d'abord et
avant e subordorgg a l'intention des par-

ties contractantes. Par ceqsient, si on extrapole

Drugs, the determination in general terms is madea patrtir des exigences parti@resenon&es dans

on the basis of two critical and cumulative factors:
(a) Did the parties to the contract intend to extend
the benefit in question to the third party seeking to
rely on the contractual provision? and (b) Are the
activities performed by the third party seeking to
rely on the contractual provision the very activities
contemplated as coming within the scope of the

8atrdndon Drugs, la dEcision grérale repose
sur deux facteurs cruciaux et cumulatifs: a) les par-
ties au contrat avaient-elles l'intention d'accorder
deglice en question au tiers qui cherehvo-
quer la disposition contractuelle? et b) lessactivit”
egescpar le tiers qui cherchenvoquer la dis-
position contractuelle sont-elles lesesactivit’

contract in general, or the provision in particular, em@&s qu’est cemsviser le contrat enegéral, ou

again as determined by reference to the intentions
of the parties?

(a) Intentions of the Parties

la disposition en partiaudircore compte tenu

des intentions des parties?

a) Les intentions des parties

As to the first inquiry, Can-Dive has a very En ce qui concerne la preené question, Can-

compelling case in favour of relaxing the doctrine
of privity in these circumstances, given the express
reference in the waiver of subrogation clause to
“charterer(s)”, a class of intended third-party bene-
ficiaries that, on a plain reading of the contract,
includes Can-Dive within the scope of the term.
Indeed, there is no dispute between the parties as
to the meaning of the term within the waiver of
subrogation clause; disagreement exists only as to
whether the clause has legal effect. Accordingly,
there can be no question that the parties intended
to extend the benefit in question to a class of third-
party beneficiaries whose membership includes
Can-Dive. Given the lack of ambiguity on the face
of the provision, there is no need to resort to
extrinsic evidence for the purposes of determining

Dive dispose d'un argun@ntanvaincant en
faveur de I'assouplissemerggle thurdien con-
tractuel dans les circonstances deselatepr’
affaire, en raison de la mention expresse des
<dffurs» dans la clause de renonciatora
subrogation, lesquetsespent une cagorie de
Beédidiaires vigs qui, selon le sens clair du
contrat, comprend Can-Dive. En fait, les parties ne

contestent pas le sens de ce terme dans la clause de

renonciati@nsubrogation; il y aedaccord uni-
guement sur la question de savoir si cette clause a
un effet juridique. Il est donc indubitable que les
parties avaient l'intention d’'accordenéfed”

en questiame caforie de tiers dr¥ficiaires

comprenant Can-Dive. Comme cette disposition
est sgnsvoquea’ premere vue, il n'est pas

otherwise. If the parties did not intend the waiver ecessaire de recoura une preuve extriegue

of subrogation clause to be extended to third-party

pour statuer autrement. Si les parties n’avaient pas
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beneficiaries, they need not have included such
language in their agreement.

eu lintentietetirea’ des tiers &réficiaires

l'application de la clause de renonciatiten ~

subrogation, elles n'auraient pas &unclure ces
mots dans leur entente.

In essence, Fraser River's argument in terms of En ce qui concerne lintention des parties,34

the intention of the parties is not that the scope of
the waiver of subrogation clause does not extend to
third parties such as Can-Dive, but that the provi-
sion can only be enforced by Fraser River on Can-
Dive’s behalf, and not by Can-Dive acting inde-

pendently. A plain reading of the provision, how-

ever, does not support this conclusion. There is no
language in the clause indicating that the waiver of
subrogation is intended to be conditional upon
Fraser River’s initiative in favour of any particular

Fraser River fait valoir essentiellement non pas
gue la clause de renomrclatismbrogation est
inapplicabldes tiers comme Can-Dive, mais
oplyie c’est Fraser River au nom de Can-Dive,
et non pas Can-Divecda fagspendante, qui
peut la faiecater. Toutefois, le sens clair de la
dispositataye ‘pas cette conclusion. Le lilkell”

de cette clause n’'indique pas que la renanciation °
la subrogation estecafiéndre de I'adoption

par Fraser River d'une mesure en faveur d’un tiers

third-party beneficiary. It appears to me that Fraser enéficiaire en particulier. Il me semble que Fraser

River has conflated arguments concerning the
intentions of the parties in drafting the provision
and the legal effect to be given to the provision. In
no uncertain terms, the waiver of subrogation

River a confondu les arguments touchant les inten-
tions des parties lorsqu’ellesdigd a disposi-

tion en cause et I'effet juridique qu’il faut lui don-
ner. La clause de renona@atersubrogation

clause indicates that the insurers are precluded ecig®’en termes naglivoques que les assureurs

from proceeding with an action against third-party
beneficiaries coming within the class of “charter-
er(s)”, and the relevant inquiry is whether to give
effect to these intentions by enforcing the contrac-

sont dans I'impossibilittenter une action con-
tre des tiensflwiaires qui redvent de la catjo-

rie des et@ffirs», et la question pertinente est de
savoir s'il fealisér ces intentions en faisant

tual term, notwithstanding the doctrine of privity eexter la disposition contractuelle, ezpit’de la

of contract.

egle du lien contractuel.

In my opinion, the case in favour of relaxing the A mon avis, les arguments en faveur de lassot®

doctrine of privity is even stronger in the circum-
stances of this appeal than was the cad@madon
Drugs, supra, wherein the parties did not expressly

plissement deetderdu lien contractuel sont,

dans les circonstances dwegent pourvoi, encore

plus solides qu'ils m¢ai¢nt dans ['affaire

extend the benefit of a limitation of liability clause London Drugs, précitte, ai les parties n'avaient

covering a “warehouseman” to employees. Instead,
it was necessary to support an implicit extension of
the benefit on the basis of the relationship between

pas egpreststendu aux empl@as I'applica-
tion d’'une clause de limitation de la respensabilit”
visant un «entreposeur». Dans cette affaire, il a

the employers and its employees, that is to say, the otghltd, pour justifier 'application implicite de

identity of interest between the employer and its
employees in terms of performing the contractual
obligations. In contrast, given the express refer-
ence to “charterer(s)” in the waiver of subrogation
clause in the policy, there is no need to look for
any additional factors to justify characterizing

cette clause, s’appuyer sur la relation entre I'em-
ployeur et ses amsploigsta-dire la commu-
endlititeréts de I'employeur et de ses empmsy”

sur le plan dedigion des obligations contrac-
tuelles. Par contre, vu la mention expresse du

terme edffnrs» dans la clause de renonciaéion °

la subrogation contenue dans la police, il n’est pas
nécessaire en l'espe de chercher d'autres fac-
teurs pour justifier la qualification de Can-Dive de
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Can-Dive as a third-party beneficiary rather than a  tieséficiaire au lieu de simpletfanger au
mere stranger to the contract. contrat.

Having concluded that the parties intended to Ayant conclu que les parties avaient l'intention
extend the benefit of the waiver of subrogation etefdrea des tiers comme Can-Dive I'applica-
clause to third parties such as Can-Dive, it is nec- tion de la clause de renorxiatisabrogation,
essary to address Fraser River's argument that its il faut examiner I'argument de Fraser River vou-
agreement with the insurers to pursue legal action  lant que I'entente dans laquelle elle a convenu avec
against Can-Dive nonetheless effectively deleted les assureurs d’intenter une action contre Can-Dive
the third-party benefit from the contract. A signifi-  akammoins effectivement suppendu contrat
cant concern with relaxing the doctrine of privity  I'avantage e@nd des tiers. Une crainte impor-
is the potential restrictions on freedom of contract  tante que suscite I'assouplissemeragie ¢ r
which could result if the interests of a third-party  lien contractuel est qu'il powvaittiellement
beneficiary must be taken into account by the par-esulter des restrictiorss la liberg contractuelle si
ties to the initial agreement before any adjustment  les partiestente initiale devaient tenir compte
to the contract could occur. It is important to note,  destg d’'un tiers bféficiaire avant de rema-
however, that the agreement in question was con-  nier le contrat. Toutefois, il importe de souligner
cluded subsequent to the point at which what que I'entente en quesétincanclue ams le
might be termed Can-Dive’s inchoate right under = moment auquel ce qu’on pourrait appeler le droit
the contract crystallized into an actual benefit in  virtuel edrd’ Can-Dive par le contrat s’est cris-
the form of a defence against an action in negli- &lési un avantageeel sous la forme d’'un
gence by Fraser River's insurers. Having con-  moyenefiendé opposable dans une action pour
tracted in favour of Can-Dive as within the class of egligence intemé par les assureurs de Fraser
potential third-party beneficiaries, Fraser River and  River. Puisqu'ils ont cantacfaveur de Can-
the insurers cannot revoke unilaterally Can-Dive’'s  Dive en tant que membre dedarigaties tiers
rights once they have developed into an actual ben-enéficiaires €ventuels, Fraser River et les assu-
efit. At the point at which Can-Dive’s rights crys-  reurs ne peuvent pas supprimeenadatént les
tallized, it became for all intents and purposes a  droits de Can-Dive une fois gqu'ils se sont cristalli-
party to the initial contract for the limited purposes es sous la forme d’'un avantageek”Au moment
of relying on the waiver of subrogation clause. u les droits de Can-Dive se sont cristalliscelle-

Any subsequent alteration of the waiver provision  ci est devartioeisegards une partie au contrat

is subject to further negotiation and agreement initial dans le but lidiitvoquer la clause de

among all of the parties involved, including Can-  renonciaidla Subrogation. Toute modification

Dive. subgquente de la clause de renonciation doit faire
I'objet de nouvelles ejociations et d’'un accord
entre toutes les parties émgsses, y compris Can-
Dive.

I am mindful, however, that the principle of Toutefois, je suis conscient que le principe de la
freedom of contract must not be dismissed lightly.  Idertntractuelle ne doit paetré écar€ a la
Accordingly, nothing in these reasons concerningeggfé. Par coregjuent, en ce qui concerne la capa-
the ability of the initial parties to amend contrac- edigs parties initiales de modifierarigurement
tual provisions subsequently should be taken as les dispositions contractuelles, rien dags les pr’
applying other than to the limited situation of a  sents motifs neetl@tifiterpet®® comme s’appli-
third-party’s seeking to rely on a benefit conferred  quart’'autres situations que celle du tiers qui
by the contract to defend against an action initiated  cheréfneoquer un avantage cerd par le con-
by one of the parties, and only then in circum-  trat poure$endre contre une action inteatpar
stances where the inchoate contractual right has  I'une des parties, et ce, uniquement lorsque le droit
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crystallized prior to any purported amendment.  contractuel virtuel s’est crestallait toute g

Within this narrow exception, however, the doc-  tendue modification. Dans le cadre de cette excep-

trine of privity presents no obstacle to contractual  tion restreintesgle du lien contractuel ne fait

rights conferred on third-party beneficiaries. toutefois pas obstatlkexércice de droits con-
tractuels cordfésa des tiers éréficiaires.

(b) Third-Party Beneficiary is Performing the b) Le tiers bénéficiaire exerce les activités pré-
Activities Contemplated in the Contract VUEes au contrat

As to the second requirement that the intended En ce qui concerne la deexie conditiona™ 38

third-party beneficiary must rely on a contractual  savoir que le tiemsfibiaire vi€ doit invoquer
provision in connection with the very activities  une disposition contractuelle relativement aux acti-
contemplated by the contract in general, or by the eswvimes pevues au contrat ereggral, ou dans
relevant clause in particular, Fraser River has la clause pertinente en particulier, Fraser River a
argued that a significant distinction exists between  fait valoir qu’il y a une distinction importante entre
the situation inLondon Drugs, supra, and the cir-  la situation qui existait dans [Iaffaitendon
cumstances of the present appeal. Uondon  Drugs, précitte, et les circonstances duegeht
Drugs, the relationship between the contracting  pourvoi. Damglon Drugs, la relation entre les
parties and the third-party beneficiary involved a  parties contractantes et le eiéficibire était
single contract for the provision of services, egig€ par un seul contrat de louage de services, tan-
whereas in the present circumstances, such a dis que, daesdatguourvoi, il n'existe pas de
“contractual nexus”, to use Fraser River's phrase, TRAJUCTION] «lien contractuel», pour repren-
does not exist. In other words, the waiver of subro-  dre I'expressionedtilgr Fraser River. En
gation clause upon which Can-Dive seeks torely is  d’autres termes, la clause de renoaciation -
contained in an unrelated contract that does not  subrogation que Can-Dive cheichequer
pertain to the charter contract in effect between  figure dans un contrat qui n& van avec le
Fraser River and Can-Dive. contrat d'affement intervenu entre Fraser River

et Can-Dive.

With respect, | do not find this argument com- En toute @férence, je ne juge pas cet argumerr"'t9
pelling, given that a similar contractual relation-  convaincant puisqu’on pourrait affirmer qu'il exis-
ship could be said to exist ibondon Drugs, in  tait une relation contractuelle similaire dans I'af-
terms of the service contract between the parties  [faimdon Drugs, vu le contrat de louage de ser-
and a contract of employment which presumably  vices conclu par les parties et le contrat de travalil
existed between the employer and employees. At  qui liait vraisemblablement I'employeur et les
issue is whether the purported third-party benefici-  engdoyl s'agit de savoir si le giendu tiers
ary is involved in the very activity contemplated enéficiaire participea’I'activité méme que mvoit
by the contract containing the provision upon le contrat contenant la disposition qu'il cherche °
which he or she seeks to rely. In this case, the rele-  invoquer. Danedaniar affaire, les acties”
vant activities arose in the context of the relation-  pertinentes s'inscrivaient dans le contexte de la
ship of Can-Dive to Fraser River as a charterer, the  relation entre Fraser River et Can-Dive en sa qua-
very activity anticipated in the policy pursuant to e ldaffréteur, soit I'activie’ méme pevue par la
the waiver of subrogation clause. Accordingly, police selon la clause de renonai&isnbroga-
| conclude that the second requirement for relaxing  tion. Je conclus donc que lendeuxindition
the doctrine of privity has been met. applicabléassouplissement de lagle du lien

contractuel est remplie.
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(c) Policy Reasonsin Favour of an Exception in ¢) Raisons de principe en faveur d une excep-
These Circumstances tion dans les circonstances de la présente
affaire

Having found that Can-Dive has satisfied both Bien que j'aie conclu que Can-Dive a rempli les
of the cumulative threshold requirements for the  deux conditiespnaires cumulatives aux fins
purposes of introducing a new, principled excep- de l'adoption d’une nouvelle exceptiee furd”
tion to the doctrine of privity of contract as it  des principda Egle du lien contractuel applica-
applies to third-party beneficiaries, | nonetheless  ble aux tiersfibiaires, je tiens @anmoinsa’
wish to add that there are also sound policy rea-  ajouter gqu'il eegstierhent des raisons de prin-
sons for relaxing the doctrine in these circum-  cipe valables en faveur de l'assouplissement de
stances. In this respect, it is time to put to rest the  cetfle dans les psentes circonstances.cet
unreasonable application of the doctrine of privityegafd, il est temps de mettre finI'application
to contracts of insurance established by the Privyeraidonnable de laegle du lien contractuel aux
Council inVandegpitte, supra, a decision character-  contrats d’assurance que le Conseilg¥tablie
ized since its inception by both legislatures and the  dansti\&ardepitte, précit, que lesdgislatures
judiciary as out of touch with commercial reality. et les juges censid, depuis le ebut, comme
As Esson J.A. noted, the decision andepitte  coup de la ealitt commerciale. Comme le juge
received little attention outside the field of auto- Esson I'a soaligm s’est peu attaecd I'arrét
mobile insurance, where it had been promptlyandepitte en dehors du domaine de l'assurance
overruled by legislative amendment in British  automobile,ilod vite €€ renvers” par voie de
Columbia and other provinces. In addition, modificatiegislative en Colombie-Britannique
Esson J.A. was correct in holding th&ndepitte et dans d’autres provinces. De plus, le juge Esson a
has been impliedly overruled in the course of deci-  statbon droit que I'aef Vandepitte a été ren-
sions by the Court, given that in cases where the evarglicitement dans des ats” de la Cour,
rule of privity might have been applied, the deci-etarit done”qu’elle n’en a pas tenu compte dans
sion was ignoredScott, supra. Of particular inter-  des affairesuda Egle du lien contractuel aurait
est is the Court’s decision fbommonwealth Con-  peut€tre pu s’appliquer:Scott, précite. L’arrét
struction Co., supra. The case concerned a generalCommonwealth Construction Co., précité, de notre
contractor’'s “builder’s risk” policy that purported  Cour est partendiment intressant. Il yefait
to extend coverage to subcontractors who were not  question d’'une assurance des «risques de I'entre-
parties to the original contract. In holding that sub-  preneur de construction» quat@&aitiScrite par
rogation was not available against the subcontrac-  un entrepresr@ualggt quietait censé s’appli-
tors, de GrandperJ., writing for the Court, made  querdes sous-traitants quietdient pas des par-
the following comments regarding the “Additional  ties au contrat initial. En statuant que la subroga-
Insureds” and “Trustee” clauses, at p. 324: tioetait” pas opposable aux sous-traitants, le

juge de Grandgy qui a €digg les motifs de la
Cour, a fait les remarques suivantes concernant les
clauses intitldes fRADUCTION] «Autres assuas»

et «fiducie»,a’la p. 324:

While these conditions may have been inserted to avoid Ces conditions peuveetéavtioduites poueviter
the pitfalls that were the lot of the unnamed insured in leggsi dont ongté victimes les asses’ non nommes
Vandepitte v. Preferred Accident Insurance Corpn. of dansVandepitte v. Preferred Accident Insurance Corpn.

New York [citations omitted], a precaution that in my of New York [renvois omis], pecaution superflua mon
view was not needed, they without doubt cover addi- avis, mais elles ont indubitablement emaqgdition-
tional ground. nelle.
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When considered in light of the Court's discus- A la lumiére de I'analyse par la Cour de linter-41
sion of the necessary interdependence of variousepemtiance etessaire des divers entrepreneurs

contractors involved in a common construction
enterprise, the comment reflects the Court's
acknowledgment that the rule of privity set out in
Vandepitte was inconsistent with commercial real-
ity. In a similar fashion, Fraser River in the course

qui participernine entreprise de construction
commune, ces remarquaenteff reconnais-
sance par la Cour du fait gegldadui lien con-
tractuehon&e dans l'aef Vandepitte était
incompatible aveealiércommerciale. D’'une

of this appeal has been unable to provide any com- confajmilaire, Fraser River &€ incapable, dans

mercial reason for failing to enforce a bargain
entered into by sophisticated commercial actors. In

le cadre éisemt’ pourvoi, de fournir quelque
raison commerciale que ce soit de ne pas faire

the absence of any indication to the contrary, ecexér un marah’conclu par des acteurs com-

I must conclude that relaxing the doctrine of priv-
ity in these circumstances establishes a default rule
that most closely corresponds to commercial real-
ity as is evidenced by the inclusion of the waiver
of subrogation clause within the contract itself.

merciaux avertis. En I'absence d'indication con-
traire, force m'est de conclure que l'assouplisse-
ment deedke rdu lien contractuel dans ces
circonstaness wamé egle par dfaut qui corres-

poneks Etroitementa” la Balitt commerciale,

comme l'atteste l'inclusion de la clause de renon-
ciation a la subrogation dans le contratmé.

A plain reading of the waiver of subrogation

D'aprés le sens clair de la clause de renonciatidt

clause indicates that the benefit accruing in favoua la “subrogation, I'avantage cerd# a des tiers
of third parties is not subject to any qualifying lan- enfficiaires n’est assujetti aucune restriction ni
guage or limiting conditions. When sophisticateda aucune condition limitative. Lorsque des parties

commercial parties enter into a contract of insur-
ance which expressly extends the benefit of a
waiver of subrogation clause to an ascertainable
class of third-party beneficiary, any conditions
purporting to limit the extent of the benefit or the
terms under which the benefit is to be available
must be clearly expressed. The rationale for this
requirement is that the obligation to contract for
exceptional terms most logically rests with those
parties whose intentions do not accord with what
| assume to be standard commercial practice. Oth-
erwise, notwithstanding the doctrine of privity of
contract, courts will enforce the bargain agreed to
by the parties and will not undertake to rewrite the
terms of the agreement.

commerciales averties concluent un contrat d’assu-
ranceetgmd” expregsnent I'application d’'une
clause de renonaitdienbrogatiom une cat”
goraifidble de tiers bréficiaires, toute condi-
tion eendimiter I'étendue de cette application
ou ses megldlditetre clairement exprig€. La
raisetnedtfe cette exigence est que I'obligation
d’inclure des clauses exceptionnelles dans un con-
trat incondeltigiguement aux parties dont les
intentions sont incompatibles avec ce aie je pr’
stirmda’ pratique commerciale normale. Sinon,
malde egle du lien contractuel, les tribunaux
feroatuer le maralconclu par les parties et
n'entreprendront pascdee rles modal@s de

I'entente.

Fraser River has also argued that to relax the Fraser River aedgalement soutenu que l'assou3

doctrine of privity of contract in the circumstances
of this appeal would be to introduce a significant
change to the law that is better left to the legisla-
ture. As was noted ihondon Drugs, supra, privity
of contract is an established doctrine of contract

plissement degla du lien contractuel dans les
circonstances eBemtr'pourvoi entraérait une
modification importante du droit, qu'il vaut mieux

laisser au dgislateur le soin d'apporter. Tel que

sogligahs l'aret London Drugs, précit, la

law, and should not be lightly discarded through egle du lien contractuel est un principe reconnu du

the process of judicial decree. Wholesale abolition

droit des contrats, et ne dewe#it paaread la

of the doctrine would result in complex repercus- egéfe par voie de efision judiciaire. L'abolition
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sions that exceed the ability of the courts to antici-  pure et simple de eghteaurait desepercus-
pate and address. It is by now a well-established  sions complexes que les tribunaux sont incapables
principle that courts will not undertake judicial  deeyoir et d’examiner. Il existe un principe
reform of this magnitude, recognizing instead that = maintenant ddegnli 'selon lequel les tribunaux
the legislature is better placed to appreciate and  n’entreprendront paseformaer’judiciaire de
accommodate the economic and policy issues  cette envergefé@apt reconnéfe que le ¢gis-
involved in introducing sweeping legal reforms. lateur est mieuxeptairévaluer et prendre en
consicration les questiongconomiques et de
principe que soeNe I'adoption de changements
juridiques profonds.

That being said, the corollary principle is Cela dit, le principe corollaire est tout aussi con-
equally compelling, which is that in appropriate  vaincant: dans les circonstances &gsof@s
circumstances, courts must not abdicate their judi-  tribunaux ne doivent pas remtggedevoir de
cial duty to decide on incremental changes to theecid#r d’apportea la common law les modifica-
common law necessary to address emerging needs  tions progressigssaires pour qu'elle refe
and values in societyVatkins v. Olafson, [1989] I'évolution des besoins et des valeurs dans la
2 S.C.R. 750, at pp. 760-61, aRdv. Salituro,  socité: Watkins c. Olafson, [1989] 2 R.C.S. 750,
[1991] 3 S.C.R. 654, at pp. 665-70. In this case, | aux pp. 760 et 76R, et Salituro, [1991]
do not accept Fraser River's submission that per- 3 R.C.S. 654, aux pp.@&&b En l'espCe, je
mitting third-party beneficiaries to rely on a waiver  n’accepte pas I'argument de Fraser River que per-
of subrogation clause represents other than an  mattdes’ tiers ééficiaires d'invoquer une
incremental development. To the contrary, the fac-  clause de renona@dtosubrogation repsente
tors present inLondon Drugs, in support of the  autre chose qu'un changement progressif. Au con-
incremental nature of the exception, are present as  traire, les facteurs qui, dankofaon Drugs
well in the circumstances of this appeal. As inetayaient la nature progressive de I'exception sont
London Drugs, a third-party beneficiary is seeking egalement msents dans le @séent pourvoi.
to rely on a contractual provision in order to  Commetait’ le cas dankondon Drugs, un tiers
defend against an action initiated by one of the enébiCiaire cherchea invoquer une disposition
contracting parties. Fraser River's concerns  contractuelle pouefesadié contre une action
regarding the potential for double recovery are imtenpar 'une des parties contractantes. Les
unfounded, as relaxing the doctrine to the extent eogrlpations de Fraser River concernant le ris-
contemplated by these reasons does not permit  que de double indemnisatiangsed dé fon-
Can-Dive to rely on any provision in the policy to ~ dement car I'assouplissement dgléadans la
establish a separate claim. In addition, the excep-  mesure eswisagles @sents motifs ne permet
tion is dependent upon the express intentions of a&an-Dive d’invoquer une disposition de la
the parties, evident in the language of the waiver of  police ptablif la validi€ d’'une €clamation
subrogation clause, to extend the benefit of the  distincte. De plus, cette exception est sabordonn’
provision to certain named classes of third-partya l'intention expresse des parties, qui ressort du
beneficiaries. libe#” de la clause de renonciatianla subroga-

tion, d’étendre I'application de la dispositiancer-
taines catgories dsigrées de tiers dyEficiaires.

V. Conclusion and Disposition V. Conclusion et dispositif

| conclude that the circumstances of this appeal Je conclus que les circonstances desent
nonetheless meet the requirements established in  pourvoi satisfimoins aux conditions pres-
London Drugs for a third-party beneficiary to rely  crites dans l&rkondon Drugs pour qu'un tiers
on the terms of a contract to defend against a claimeréflziaire puisse invoquer les clauses d’'un con-
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initiated by one of the parties to the contract. As a
third-party beneficiary to the policy, Can-Dive is
entitled to rely on the waiver of subrogation clause
whereby the insurers expressly waived any right of
subrogation against Can-Dive as a “charterer” of a
vessel included within the policy’s coverage.

trat dans le but defesedid’ contre une action
ineatar I'une des parties contractantes. En tant

que tiersficiaire de la police, Can-Dive a le

droit d'invoquer la clause de renonaidton °
subrogation dans laquelle les assureurs ont expres-

enmEnt renorea tout droit de subrogation contre

Can-Dive en tant qu'«affteur» d'un navire vis”
par la police.

Accordingly, | would dismiss the appeal with
costs.

Appeal dismissed with costs.

Solicitors for the appellant: McEwen, Schmitt &
Co., Vancouver.

Solicitors for the respondent: Owen, Bird,

Vancouver.

Par conequent, je suis d'avis de rejeter le pour-4
voi avec &jens.

Procureurs de
Vancouver.

6

Pourvoi rejeté avec dépens.

Procureurs de I’ appelante: McEwen, Schmitt &
Co., Vancouver.

I'intimée:  Owen, Bird,



