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ALBERTA

Congtitutional law — Charter of Rights — Right to Droit constitutionnel — Charte des droits — Droit de

silence — Elicitation — Accused making inculpatory
statements to undercover police officer in cell block —
Whether atmosphere of oppression required to ground
finding that accused's right to silence was violated —
Whether statements were actively elicited by police in
violation of accused’'s right to silence — Canadian
Charter of Rights and Freedoms, s. 7.

garder le silence — Obtention de renseignements de
facon irréguliere — Déclarations inculpatoires faites
par I'accusé a un policier banalisé dans un bloc cellu-
laire — Un climat d’oppression est-il nécessaire pour
conclure a la violation du droit de I’ accusé de garder le
silence? — Les déclarations ont-elles éé obtenues de
facon active par les policiers en violation du droit de

I’ accuse de garder le silence? — Charte canadienne des
droits et libertés, art. 7.

The accused was arrested in connection with a L'&cess aete relativement’une opfation por-
cocaine deal and the police also pretended to arrest the tant sur l'achat ide edma’ que les policiers font
undercover officer who negotiated the transaction. A semblantetiarté policier banals’qui a ®gocg
cell block interview was arranged at police headquarters efajwn. Une entrevue est orgadsdans un bloc
and the undercover officer was placed in an interview cellulaire au questi&ragde la police, et le policier
room with the accused. The accused initiated a brief banefit plae”dans une salle d’interrogatoire avec
exchange by a direct reference to the circumstances of lacawlli-ci engage un brafchange en faisant
his arrest. During the conversation, the undercover directement mention des circonstances de son arresta-
officer asked the accused “What happened?” and stated tion. Pendant la conversation, le policie¥ banalis’
“Yeah. They got my fingerprints on the dope”. The demaadaccug «Qu’'est-ce qui s’est pas et dit
accused replied: “Lee and me too”. At trialyar dire  «Ouais. lls ont eu mes empreintes digitales sur la dope».
was held and the trial judge found that the conduct of L'acepond «Lee et moi aussi». Au pes¢un voir-
the police breached s. 7 of tl@anadian Charter of dire est tenu; le juge du preg conclut que la conduite
Rights and Freedoms and excluded the statements under des policiers enfreint I'art. 7 Cleallte canadienne
S. 24(2) of theCharter. The accused was acquitted. On des droits et libertés et il exclut les dclarations en
appeal, the majority of the Court of Appeal allowed the application du par. 24(2) Gbatée. L'accu€ est
Crown’s appeal and ordered a new trial. acquiEn appel, les juges majoritaires de la Cour
d’appel accueillent I'appel forenpar le minisgre public
et ordonnent la tenue d’'un nouveau gRc’

Held (Lamer C.J. dissenting): The appeal should be Arrét (le juge en chef Lamer est dissident): Le
dismissed. pourvoi est reget”

Les juges L'Heureux-Dub, Gonthier, Cory,
McLachlin, lacobucci, Major, Bastarache et Binnie: Le

Per L'Heureux-Dul#, Gonthier, Cory, McLachlin,
lacobucci, Major, Bastarache and Binnie JJ.: The right
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to silence of a detained person under s. 7 ofCtheter droit d’'une personneaténue de garder le silence en
must be interpreted in a manner which secures to the application de I'art. Ctdetiadoit étre interpeté de
detained person the right to make a free and meaningful  eneahgarantia’la personneedénue le droit de faire
choice as to whether to speak to the authorities or to un choix libre et utileaglzadfcision de parler aux
remain silent. The right to silence is not absolute, how- aatooti de garder le silence. Toutefois, le droit de
ever, capable of being discharged only by waiver. A dis- garder le silence n’est pas un droit absolu ne pouvant
tinction must be made between the use of undercovestre é€are que par renonciation. Il faetablir une dis-
agents to observe the suspect, and the use of undercover tinction entre le aedesrsaagents banas pour
agents to actively elicit information in violation of the observer le suspect et le reco@s agents banas”
suspect's choice to remain sileritiebert expressly pour obtenir dedan active des renseignements contrai-
allows for situations where, though speaking to an rement au choix du suspect de garder le silegice. L'arr”
undercover officer, the detainee’s speech is voluntary, itHebert autorise expressient les situationsup méme si
the sense that she must be taken to have freely accepted la perstemge Parlea "un policier banales” ses
the risk of her own actions. In deciding whether the paroles sont volontaires, en ce sens qu’il faut supposer
statements were actively elicited, it must be determined gu'elle a librementeateaue auquel I'exposent
whether the state agent actively sought out information ses propres actesedien €l'les eéClarations onete
such that the exchange could be characterized as akin to obtenuesrdadtiye, il faut derminer si le regr
an interrogation. An assertion of the right to silence on sentanEtie B cherch’de fapn activea obtenir des
the part of the accused is not a condition precedent to renseignements de soeiehqngé’ puissetre consi-
the application of thélebert doctrine. An atmosphere of em comme un interrogatoire. La revendication par
oppression is not required to ground a finding that a I'acclusdroit de garder le silence n’est pas une con-
detainee’s right to silence was violated. ditioregleble a’ I'application de la agle de I'aret
Hebert. Un climat d’oppression n'est pasdgssaire
pour conclurea’la violation du droit d’une personne
détenue de garder le silence.

Nothing in the facts of this case supports the proposi- Rien dans les faitseskntppourvoi réfaye la

tion that the exchange between the accused and the proposition selon lagcieiegg entre I'accest le
undercover officer was the functional equivalent of an policier banédjsivalait en fai’un interrogatoire. Il
interrogation. It is of no consequence that the police importe peu que le policier diagices, se laissant
officer was engaged in a subterfuge, permitted himself prendre pour quelqu’'un d’autre, ou qu'il ait menti, tant
to be misidentified, or lied, so long as the responses by quepesses de I'accasih’'ont pasefé obtenues de
the accused were not actively elicited or the result of corfaactive ou rétaient pas leesultat d’'un interroga-
interrogation. It was the accused who initiated the brief toire. L'aceushgag’lui-méme le brefechange en
exchange by a direct reference to the circumstances of faisant directement mention des circonstances de son
his arrest and thus directed the conversation to an area arrestation et il a dentadiagversation vers un
where the police were seeking information. The police sujet sur lequel les policiers cherahalenir des
officer's question, “What happened?”, picked up the renseignements. La question du policier, «Qu’est-ce qui
flow and content of the conversation and cannot be said s'egPpassest inmée dans le cours de la conver-
to have directed or re-directed it to a sensitive area. The satiorcale rfaturelle et 'on ne peut dire quelle a
officer did nothing more than continue the conversation permis de diriger ou de rediriger la conversation vers un
about the arrest initiated by the accused. Nor does the fliedtdLe policier s'est contemtde continuer la
officer's comment introducing the subject of finger- conversation concernant l'arrestatioreenzmglac-
prints and thus of possible possession change the fact e. loegommentaire du policier qui a introduit le sujet
that the accused’s admissions were volunteered. There is des empreintes digitales et donc, d’une possession pos-
nothing in evidence, moreover, to support the proposi- sible, ne change rien au fait que les admissions de
tion that there was a relationship of trust between the I'acétasént volontaires. Il n'y a aucwiément de
undercover officer and the accused. Nor was the preuve giayer’ la proposition voulant que la con-
accused obligated or vulnerable to the undercover fiaegmaif entre le policier banadisét I'accus:
officer. Nor can it be said that the undercover officer L’'aecne’se sentait pas non plus anlble face au

policier banalig” ni obligg envers lui. On ne peut pas

dire non plus que le policier ban&isa manipwd”
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manipulated the accused to bring about a mental state in lmpous’le rendre mentalement plus susceptible de
which the accused was more likely to talk. parler.

Per Lamer C.J. (dissenting): The contested portion of Le juge en chef Lamer (dissident): Le passage con-
the accused’s statement was actively elicited and should e desta dclaration de I'accesa€t obtenu active-
be excluded. The police officer's comment “Yeah. They ment et desti@itexclu. En faisant le commentaire
got my fingerprints on the dope” took over the conver- «Quais. lls ont eu mes empreintes digitales sur la
sation and directed it to possession, an area where the dope», le policier a pris les devants & aativigri-
police needed information. While the police officer’s sation vers la question de la possession, un sujet sur
comment was not grammatically framed as a question lequel les policiers avaient besoin de renseignements.
per se, substance must triumph over form. The under- enid’si le commentaire du policieetgit pas gramma-
cover officer's comment elicited the necessary agree- ticalement ®rooiime une question en soi, le fond
ment that indeed the accused’s fingerprints were also on doit 'emporter sur la forme. Le commentaire du poli-
the drugs. Where, as here, an accused has indicated a cierebamdisnis d'obtenir de I'acori$a récessaire
desire to exercise his right to counsel, the state is reconnaissance que, de fait, ses empreintes se trouvaient
required to “hold off” from eliciting incriminatory evi- edalement sur les drogues. Lorsque, comme erebesp”

dence until the accused has had a reasonable opportu- €acoasifeste son edir d'exercer son droi

nity to contact a lawyer. As the accused’s s. 7 right to l'assistance d’'un avitait,dst tenu de «surseoi»
silence was violated, the statements that were actively I'obtention d’une preuve incriminante tant que I'accus’
elicited should be excluded pursuant to s. 24(2). n'a pas eu une passiidithnable de communiquer

avec un avocat. Comme le droit de I'aced®’ garder le
silence garanti par l'art. 7 et violé, les @clarations
qui ont ét activement obtenues devraiatte” exclues
en application du par. 24(2).
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M. Deborah Sewart and Sd M. Tarrabain, for M. Deborah Stewart et Sd M. Tarrabain, pour

the appellant. l'appelant.

Ronald C. Reimer and Pamela Clarke, for the Ronald C. Reimer et Pamela Clarke, pour
respondent. l'intinse.

The following are the reasons delivered by Versiondaise des motifs rendus par

THE CHIEF JUSTICE (dissenting) — | have read  LE JUGE EN CHEF(dissident) — J'ai lu les motifs

the reasons of my colleague Justice Major and  de moegedlle juge Major et je suis d'accord

agree with the manner in which he has outlined avecclnfdpnt il pesente cette affaire, et avec

this case, including his recitation of the law on  eaonr& du droit sur les @rations d'infiltration

undercover operations as outlinedRnv. Broyles,  tel qu'il a ét expos’dans les agtSR. c. Broyles,

[1991] 3 S.C.R. 595, anR. v. Hebert, [1990] 2 [1991] 3 R.C.S. 595, €. c. Hebert, [1990] 2

S.C.R. 151. | also agree with his view that a major- R.C.S. 151. Comme lui, jestime que les juges

ity of the Court of Appeal erred in determining  majoritaires de la Cour d’appel ont commis une

that an atmosphere of oppression is required to  erreureeidatht qu’'un climat d’oppression est

find that an appellant's right to silence was ecaSsaire pour conclure qu'uneecgtion d'infil-

violated by an undercover operation. We depart tration viole le droit d'un appelant de garder le

however, in our application of the principles stated  silence. Nous divergeons cependant d’opinions

in Broyles andHebert to a section of the conversa-  lorsqu'’il s’agit d’appliquer les principes fesmul

tion at issue in this appeal. dans lestBroyles et Hebert a une partie de la
conversation en cause dans legamt pourvoi.

Major J. has set out the facts of this case but for Le juge Major a expasles faits de la psente
ease of reference, | reproduce the entire conversa-  affaire, mais, par souci de cenjenagitoduis
tion between the accused and the undercover dans segralii€ la conversation intervenue
police officer with emphasis on the portion con-  entre I'aecats’le policier banaks en mettant

tested here: I'accent sur la partie cordestn I'espce:
[TRADUCTION]

Appellant:  That Lee is hot. Appelant: Lee est hufé.

Jones: What? Jones: Quoi?

Appellant:  That Lee is hot. Appelant: Lee est hufé.

Jones: Fuck. Jones: [Juron].

Appellant:  Did you pass the money? Appelant:  As-tu pass’l'argent?

Jones: Fuck. The cops got it. Jones: [Juron]. La police I'a.

Appellant:  How much? Appelant:  Combien?

Jones: $48,000.00. Jones: 48 000 $.

Appellant:  Ah, fuck. Appelant:  [Juron].

Jones: What happened? Jones: Qu’'est-ce qui s'est pas?’

Appellant:  The cops watching us. Appelant: La police nous surveillait.

Jones: Yeah. They got my fingerprints on the Jones: QOuais. lls ont eu mes empreintes digi-
dope. tales sur la dope.

Appellant:  Lee and me too. Appelant: Lee et moi aussi.
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Jones: Why the fuck didn’t you give it to me Jones: Pourquoi tu me l'as pas doss quand
out of the black car? Why did you drive et&is dans l'auto noire? Pourquoi t'es-
away? tu sauw avec l'auto?

Appellant:  That other guy. That not my dope. | just Appelant: C’est I'autre gars. Pas ma dope. Je l'ai
give it to Lee and drop him off. We very juste demrd Lee et je l'ai dbarqe.
careful. On a fait bien attention.

Jones: The cops must have been following you Jones: La police a d"vous suivre.
guys.

Appellant: No we were careful but Lee very hot. Appelant: Non, nous avons fait bien attention mais
[Emphasis added.] Leeets brilé. [Je souligne.]

The appellant then asked about the $48,000 and L’'appelant a alors deteardfails au sujet des

the conversation continued: 48 000 $ et la conversation s’est poursuivie:

[TRADUCTION]

Jones: Fuck man, they're going to kill me for Jones: [Juron], ils vont me tuer poura,
this man.

Appellant:  Where are you from? Appelant: Dol est-ce que tu viens?

Jones: From Slave Lake. Jones: De Slave Lake.

Appellant:  Whose money? Appelant: L’argent esta’ qui?

Jones: Indians from up there. Fuck man, my Jones: A des Indiens deatbas. [Juron], mes
prints, Lee’s prints and your prints are empreintes, celles de Lee et les tiennes
on the shit. sont sur la dope.

Appellant:  Yeah. Appelant:  Ouais.

The contested portion of the above conversation is  La partie amstCette conversation est souli-
underlined. Major J. would admit these five lines egnlLe juge Major admettrait ces cing lignes en

into evidence. | would exclude the statement by  preuve. Je suis d'avis d’exclure les passages sui-
Mr. Jones and the response from the accused: vants: «Jones: Ouais. lls ont eu mes empreintes
“Jones: Yeah. They got my fingerprints on the  digitales sur la dope. Appelant. Lee et moi aussi.»
dope. Appellant: Lee and me too.” In my view, theA mon avis, en faisant ce commentaire le policier a
police officer's comment took over and directed  dirlg conversation vers un nouveau sujet, ce qui

the conversation to a new topic and amounted to  revenabténir des renseignements deofa,
elicitation pursuant to the principles set out by eguliére, suivant les principes qu'a&ghgs le
lacobucci J. irBroyles. juge lacobucci danBroyles.

In Broyles, lacobucci J. considered whether the DansBroyles, le juge lacobucci a exandrsi les
actions of the state agent acting undercover actes d'ueseqpent de Etat qui s&tait fait
allowed the conversation to flow “naturally” or  passer pour uretsmui avaient permia la con-
directed it to areas where the police needed infor-  versation de suivre son cours «naturel» ou s'ils
mation. When looking at the flow of the conversa- l'avaient d&igiers des sujets sur lesquels la
tion in question here, it is clear to me that the poliesirdit avoir des renseignements. Compte
police officer's statement about fingerprints raised  tenu elowdément de la conversation en cause
for the first time the spectre of possession in a con- ici, il matganalent que la elaration du poli-
versation which was not centred on that issue. cier au sujet des empreintes digitales soulevait
Prior to Mr. Jones’ comment, the dialogue between  pour la prenfdis le spectre de la possession
the two cell mates (albeit very brief) concerned the  dans une conversatiorefgili pds cen¢e sur
police confiscation of a bag of money which  cette question. Avant le commentaire de M. Jones,
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Mr. Jones (acting undercover) had in his posses- le dialogue entre les detenaedquoique g5
sion. The police officer's statement about finger-  court) portait sur la confiscation d’'un sac d’argent
prints actively directed the conversation towards  que M. Jones (ereqialiidlicier banaley avait
the matter of possession. The police wanted the en sa possessiorclamtibn du policier au
accused to admit to possession. Mr. Jones’ state-  sujet des empreintes digitales dediid@pn
ment elicited the necessary agreement that indeed, active la conversation vers la question de la pos-
the accused’s fingerprints were also on the drugs.  session. La police voulait ques ll@ccusiaisse
la possession. Laedlaration de M. Jones a permis
d’obtenir de I'accus’la récessaire reconnaissance
que, de fait, ses empreintes se trouvarmlé-
ment sur les drogues.

Major J. asserts that this statement by Mr. Jones Le juge Major fait valoir que cetteedlaration
was not framed as a question or request for infor-  de M. Joatstrpas form@é comme une ques-
mation and thus could not be described as inducing  tion ni comme une demande de renseignements et
any particular response. | disagree on this point of  que I'on ne pouvait donc dire qu’elle incitait I'in-
characterization. Until Mr. Jones’ statement, the terlociaedonner uneeponse particuire. Je ne
exchanges between the two men had been initiated  suis pas d’accord surcoettdefda qualifier.
by the accused and focussed on money. Mr. Jones  dukquEclaration de M. Jones, lexhHanges
then took over the conversation and directed the  entre les deux hommes etaiantofes par
conversation to possession, the crime which  I'agce$” portaient sur l'argent. M. Jones a
formed an integral part of the police investigation.  ensuite pris les devants etealaicignversation
While the police officer's comment was not gram-  vers la question de la possession, le crime qui fai-
matically framed as a questiger se, the reason-  sait partie @gfante de I'encgte de police. Le
ing in Broyles makes it clear that substance must commentaire du poligtitnyas grammaticale-
triumph over form. ment formal’comme une question en soi, mais
selon le raisonnement suivi dans l&mBroyles, il
est clair que le fond doit I'emporter sur la forme.

In concluding that the officer’s last comment in  En concluant que le dernier commentaire du
the exchange disputed here in effect sought out an  policier damitige en cause en I'esp cher-
admission by the accused, | wish to emphasize that  chait effectiveamehtenir une confession de
| am not moving away from the principles in  l'aceug veux souligner que je ne eudrte pas
Broyles and Hebert set out by my colleague. | am  des principgablis dansBroyles et Hebert tels
not suggesting that an undercover officer must act  qu'ile®Brexposs par mon cafigue. Je ne veux
as a ‘listening post”. Rather, in my view, the pas dire qu'un policier banddig&tre un «poste
exclusion of the last part of the exchange is in ecdlte». Au contrairg mon avis, I'exclusion de
keeping with the spirit of our jurisprudence. | do  la demipartie de 8change est confornael'es-
not wish to handcuff the police nor abolish a legiti-  prit de notre jurisprudence. Je ne veux pas paraly-
mate tool of investigation. However, we have  ser I'action de la police ni abolir unemitiiné
established that in order to give substance to an  d&eqCependant, nous avatabli que, pour
accused’s right to silence, undercover operations  donner un sens au droit de [@eqe‘der le
must be circumspect. In this case, the accused indi-  silence, éeatiops d'infiltration doiventefre
cated that he wanted to speak to a lawyer and did eeserdvec circonspection. Dans laegante
not make any statements to the police. The Crown  affaire, I'acusdige gu'il voulait parlera’un
argues that the accused did not actively invoke his  avocat et il n'a fait auetlaeatona’ la police.
right to silence and therefore, was not entitled to  Le n@restpublic soutient que n’ayant pas
the same protections as one who expressly refuses  activementersauuroit de garder le silence,
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to make a statement. | disagree. As | stated for the  Il'acolevait pas droitala n€éme protection
majority in R. v. Prosper, [1994] 3 S.C.R. 236, at qu’une personne refusant ex@resy’ de faire
p. 270, once an accused has indicated a desire to egtaation. Je ne suis pas d’accord. Comme je
exercise his or her right to counsel, the state is I'ai dit au nom de la majansR. c. Prosper,
required to “hold off” from eliciting incriminatory ~ [1994] 3 R.C.S. 226la p. 270, une fois que l'ac-
evidence until the accused has had a reasonable e ausanifes’son @Ssir d’'exercer son droi
opportunity to contact a lawyer. The principles set  I'assistance d'un avdett; Est tenu de «sur-
out inHebert andBroyles then come into play. The  seoi[rle 'obtention d’'une preuve incriminante
key is that the police may not elicit incriminatory  tant que I'aecu's’ pas eu une possikditaison-
statements. In my view, the last statement about  nable de communiquer avec un avocat. Les prin-
fingerprints made by the undercover police officer  cipesn@s danddebert et Broyles entrent alors
does not “flow” with the tide of the conversation  en jeu. Le point essentiel, c'est que la police ne
as it unfolded in the cell block. It amounts to elici-  peut pas soutireledardtions incriminante#\
tation and violates appellant’s s. 7 right to silence.  mon avis, laederdiClaration faite par le poli-
Therefore it and the response from the accused cier baramlisujet des empreintes digitales ne
should be excluded pursuant to s. 24(2) of the cadre pas dans le cours «naturel» de la conversa-
Canadian Charter of Rights and Freedoms. As  tion qui avait lieu dans le bloc cellulaire. Edgui-
McLachlin J. held inHerbert, at pp. 188-89: vauh obtention de renseignements deofajrré-
guliere et viole le droit au silence de I'appelant que
garantit I'art. 7. Par coegjuent, la dclaration elle-
méme et lagponse qu’'a dome® I'accus’devraient
étre écarEes en vertu du par. 24(2) deGharte
canadienne des droits et libertés. Comme l'a
décidé le juge McLachlin danidebert, aux pp. 188
et 189:

But where, as here, an accused is conscripted to give Mais lorsque, comme eme)'8apcus’est appela
evidence against himself after clearly electing not to do faire anlamtion qui I'incrimine, a@s avoir claire-
so by use of an unfair trick practised by the authorities, ment choisi de ne pas le faire, au moyen d’un artifice
and where the resultant statement is the only evidence equitable utilie” par les autos, et lorsque laetlara-
against him, one must surely conclude that reception of tion qeiseitte’est la seule preuve qesp contre lui,
the evidence would render the trial unfair. The accused il faut certainement conclure goeptiom” de cette
would be deprived of his presumption of innocence and preuve rendrait lespirequitable. L'accus’serait
would be placed in the position of having to take the eril€ sa mSomption d'innocence et se trouverait
stand if he wished to counter the damaging effect of the tenend@igher s'il voulait contrecarrer I'effet gjui-
confession. The accused’s conviction if obtained would diciable de la confession. €olateatibn de culpabi-
rest almost entirely on his own evidence against himself, e déI'accus’s’appuierait presque estément sur sa
obtained by a trick in violation of th€harter. propre @claration incriminante obtenue au moyen d’un
artifice contrairemené la Charte.

| would allow the appeal and direct that the con- Je suis d’avis d’accueillir le pourvoi et d’ordon- 6
versation in question be admitted into evidence up  ner que la conversation en question soit admise en
to and including the question and answer “What  preuve jasd@&change: «Qu'est-ce qui s’est
happened? The cops watching us”. paska police nous surveillait», inclusivement.

The judgment of L’Heureux-Duh)” Gonthier, Version framgjise du jugement des juges
Cory, McLachlin, lacobucci, Major, Bastarache L'Heureux-BubGonthier, Cory, McLachlin,
and Binnie JJ. was delivered by lacobucci, Major, Bastarache et Binnie rendu par
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MAJOR J — The issue in this appeal is whether LE JUGEMAJOR — Le p®Esent pourvoi porte sur
statements made by the appellant to an undercover la question de savoir fclEstidhs que
police officer during a cell block interview were  I'appelant a fa@esn policier banales pendant
actively elicited by the police officer in violation  une entrevue dans un bloc cellulairetéonbte-
of the appellant’s right to silence under s. 7 of the = nuesabmfactive par le policier en violation du

Canadian Charter of Rights and Freedoms. droit de I'appelant de garder le silence que garantit
lart. 7 de la Charte canadienne des droits et
libertés.

I. Facts I. Les faits

The appellant was arrested in connection with a L’'appelant est agt relativementa une opfa-
cocaine deal involving the purchase of one kilo- tion portant sur l'achat d'un kilogramme de
gram of cocaine for approximately $48,000. The  aweal'une valeur approximative de 48 000 $.
transaction was negotiated by Corporal Jones, an erajn est ejocge par un policier banatis”
undercover police officer. The police intended to  le caporal Jones. Les policiers comptaieaéproc”
arrest the alleged drug dealers at the time of tha l'arrestation des personnes soupges détre
purchase. The “take-down” occurred at approxi- des trafiquants de drogue au moment de I'achat. La
mately 4:20 p.m. on March 4, 1994. It went awry.  «descente» a lieu vers 16 h 20, le 4 mars 1994, et

elle tourne mal.

Some members of the undercover team, but not Certains membres de eljuipe d'infiltration,
Jones, identified the appellant as the driver of a  mais pas Jones, identifient I'appelant comme le
black car involved in the drug deal. At around 4:35  conducteur d'une voiture noire ienpligns
p.m. that day, the appellant was stopped, detained, [I'achat ddiatip.” Vers 16 h 35 le emie jour,
and arrested a short distance away from the scene  I'appelant est ieteEtptu et ap® a une
of the “take-down” while driving a white Oldsmo-  courte distance de éaesale la «descente» alors
bile. He was advised of his right to counsel. He  qu'il est au volant d’'une Oldsmobile blanche. On
was then taken to the location of the “take-down”. l'avise de son alt@ssistance d’'un avocat, et il

est emmea’sur les lieux de la «descente».

In the meantime, at 4:32 p.m., the police pre- Entre-tempsa 16 h 32, les policiers font sem-
tended to arrest Jones at the scene of the take-  blargtdtaones sur les lieux de la «descente».
down. The appellant was placed in the back seat of  L'appelant est assis avea Janésre d’'une
a marked police vehicle with Jones. They were  voiture ideatifils sont emmes au quartier
taken to police headquarters. There was no convererérgl de la police. Il n'y a pas de conversation
sation between them while they were in the back  entre eux pendant qu'ils se trouvent sge le si’
seat of the vehicle. aaie du ehicule.

While Jones and the appellant were seated in the Alors que Jones et I'appelant sont assis dans le
police vehicle, one of the arresting officers pro- ehicule de police, I'un des policiers qui a pde”
duced a bag containing money to Jones and askedl'arrestation mSentea’Jones un sac contenant
how much money there was. Jones indicated that de l'argent et lui demande combien d’argent il
there was between $48,000 and $50,000 from the  contient. Jones dit qu’il contient de 48000 $ °
sale of two show trucks. 50 000 $ provenant de la vente de deux camions
d’exposition.

They arrived at police headquarters at approxi- lls arrivent au quartieregeral de la police vers
mately 5:00 p.m. Jones was placed in an interview 17 h. Jones estdalas une salle d’interroga-
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room in the Drug Control Unit, while the appellant  toire de l'erdg conwle des stugfiants, tandis

was placed in a holding room in the strike force  que I'appelant est ezrala@s’'une salle de transit

office and searched. At approximately 5:41 p.m., du service de lutte contre le arimesbfouilé.

the appellant was taken to a room with two phone  Vers 17 h 41, I'appelant est conduit daesaine pi’

books (white and yellow pages), a legal aid listandu ®e trouvent deux annuairegléphoniques

a telephone, but was unsuccessful in his attempts  (les pages blanches et les pages jaunes), une liste

to contact his lawyer. This was not disclosed by de l'aide juridique etléphtine, mais il neetis-

him to the police. Nor was he asked about it. sit @geindre son avocat. Il ne le dit pas aux
policiers, qui ne le lui demandent pas non plus.

Jones agreed with his fellow officers to arrange Jones convient avec ses egllies policiers 13
a cell block interview, and was placed in an inter- d’organiser une entrevue dans un bloc cellulaire, et
view room with the appellant at 6:20 p.m. Jones il estepldahs une salle d'interrogatoire avec
sat on a chair approximately three feet from the l'appetarit8 h 20. Jones reste assis sur une
appellant, hung his head and avoided eye contact.  chaiseiron trois pieds de I'appelant, il se tient
la téte baissé etevite le contact visuel.

It is common ground that, after a silence of |l est admis qu'a@s un silence d’environ une 14

approximately one minute, the appellant initiated  minute, l'appelant a amtac’conversation

the following conversation: suivante:
[TRADUCTION]

Appellant:  That Lee is hot. Appelant:  Lee est hufé.

Jones: What? Jones: Quoi?

Appellant:  That Lee is hot. Appelant: Lee est hufé.

Jones: Fuck. Jones: [Juron].

Appellant:  Did you pass the money? Appelant:  As-tu pass’l'argent?

Jones: Fuck. The cops got it. Jones: [Juron]. La police I'a.

Appellant:  How much? Appelant: Combien?

Jones: $48,000.00. Jones: 48 000 $.

Appellant:  Ah, fuck. Appelant:  [Juron].

Jones: What happened? Jones: Qu'est-ce qui s'est pas8’

Appellant:  The cops watching us. Appelant:  La police nous surveillait.

Jones: Yeah. They got my fingerprints on the Jones: QOuais. lls ont eu mes empreintes digi-
dope. tales sur la dope.

Appellant:  Lee and me too. Appelant:  Lee et moi aussi.

Jones: Why the fuck didn’t you give it to me Jones: Pourquoi tu me l'as pas dosa quand
out of the black car? Why did you drive et&is dans l'auto noire? Pourquoi t'es-
away? tu sauw avec l'auto?

Appellant:  That other guy. That not my dope. | just Appelant: C’est l'autre gars. Pas ma dope. Je l'ai
give it to Lee and drop him off. We very juste desmrd Lee et je I'ai dbarqe.
careful. On a fait bien attention.

Jones: The cops must have been following you Jones: La police a d"vous suivre.

guys.
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Appellant: No we were careful but Lee very hot.  Appelant:  Non, nous avons fait bien attention mais
Lee tes brilé.

The appellant then asked about the $48,000. The L'appelant a alors pesdes questions sur les
conversation continued: 48 000 $. La conversation s'est poursuivie:
[TRADUCTION]

Jones: Fuck man, they're going to kill me for Jones: [Juron], ils vont me tuer pouwra,
this man.

Appellant:  Where are you from? Appelant: D’ol est-ce que tu viens?

Jones: From Slave Lake. Jones: De Slave Lake.

Appellant:  Whose money? Appelant:  L’argent esta’ qui?

Jones: Indians from up there. Fuck man, my Jones: A des Indiens deatbas. [Juron], mes
prints, Lee’s prints and your prints are empreintes, celles de Lee et les tiennes
on the shit. sont sur la dope.

Appellant:  Yeah. Appelant:  Ouais.

The appellant turned his hands and looked at his L'appelant a tourae’ses mains et a regardes
fingers. He stated: doigts. Il a dit:
[TRADUCTION]

It not my stuff. It the other guy’s. | just deliver with Lee. Pas ma dope. Celle de l'autre gars. Je l'ai jeste livr’

avec Lee.

The trial judge expressly adopted Jones’ version Le juge du proes adopte expressient la ver-
of the conversatiorsupra. Nonetheless, in his rul-  sion de la conversation derpdr Jones, gcitte.
ing, after noting that he was not certain of the pre- eamNhoins, dans seecision, apes avoir signa’
cise order in which matters were discussed by  qu'il n’est pas certain de I'oedis @ahs lequel
Jones and the appellant, the trial judge reproduced  Jones et I'appelant ot diistaffaire, le juge
the following conversation, which as the under-  du esoteproduit la conversation suivante, qui
lined utterances indicate, varies from Jones’ ver-  comme le montrent les proposesodifiite de

sion: la version de Jones.
[TRADUCTION]
Appellant: Lee is hot. Appelant: Lee est hufé.
Jones: What? Jones: Quoi?
Appellant: Lee is very hot. Appelant: Lee est bufé jusqu’au bout.
Jones: Fuck. Jones: [Juron].
Appellant:  Did you pass the money? Appelant:  As-tu pass’l'argent?
Jones: Fuck, the cops got it. Jones: [Juron]. La police I'a.
Appellant:  How much? Appelant:  Combien?
Jones: $48,000. Ah, fuck, they're going to kill Jones: 48 000 $. Ah, [juron], il vont me tuer.
me, man.
Appellant:  Where are you from? Appelant: D’ol est-ce gue tu viens?

Jones: Slave Lake. Jones: Slave Lake.
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Appellant:

Jones:

Jones:

Appellant:

Jones:

Appellant:

Jones:

Appellant:

Whose money?

Indian’'s money, or money | got from Jones:
Indians.

What happened?
Cop watching us, man.

Jones:

They got my prints on the dope and Jones:
yours and Lee's too on the shit.

Yeah.

Why the fuck didn’t you give it to me
out of the black car? Why did you drive
away?

Jones:

That the other guy. That not my dope. Appelant:

| just give to Lee and drop him off. We
very careful. [Emphasis added.]

Appelant:

L’argent esta qui?

Appelant:

De l'argent indien, ou de l'argent que
jai obtenu des Indiens.

Qu’est-ce qui s'est pas8”
La police nous surveillait.
lls ont eu mes empreintes sur la dope et

les tiennes et celles de Lee aussi.

Appelant:

Quais.

Pourquoi tu me I'as pas dosa quand
et&is dans l'auto noire? Pourquoi t'es-
tu sawy’avec l'auto?

C’est l'autre gars. Pas ma dope. Je l'ai
juste desmrd Lee et je I'ai dbarqe.
On a fait bien attention. [Je souligne.]

The version of the conversation reproduced by La version de la conversation reproduite par 188

the trial judge differs from the record in two

juge du podifere de celle du dossier deux

respects. First, the record is clear that Jones’ refeegards. Prererement, le dossier indique claire-

ence to his life being in danger due to the loss of
the $48,000 did not take place until close to the
end of the conversation, after Jones had asked the
appellant “What happened?” and stated “Yeah.
They got my fingerprints on the dope”. Second,

the same is true of Jones’ statement, “They got my
prints on the dope and yours and Lee’s too on the
shit”, which should not be confused with Jones’

earlier reference to his own fingerprints, not the

appellant’s, being on the dope.

ment que Jones ne mentionne que sa vie est en
danger en raison de la perte des 48 000 $ que peu
avant la fin de la conversamuapiones a
demaritippelant «Qu’est-ce qui s’est pa®s’
et a dit «Ouais. lls ont eu mes empreintes digitales
sur la dope».eb@mment, il en va de emie
pouretdamhtion de Jones «lls ont eu mes
empreintes sur la dope et les tiennes et celles de
Lee aussi», qui ne datrpasohfondue avec la
ediaration argfieure de Jones qui a dit que ses

propres empreintes, non celles de l'appelant, se
trouvaient sur la drogue.

At the Court of Appeal, the parties agreed that En Cour d’appel, les parties conviennent que &9

the trial judge adopted Jones’ version of the con-
versation and that it was Jones’ version that should
be adopted by that court in dealing with this
appeal. We, too, adopt that version which is repro-
duced at paras. 14-16 of this judgment.

juge duepracadopgt’la version dorge par

Jones et que cette versioetideratitriue par la
cour en statuant sur I'appel. Nous adoptons aussi
cette version qui est reproduite aux pd6 14 °
desg@nts motifs.

Jones was removed from the interview room at Jones est emmentors de la salle d’interroga- 20

6:28 p.m. The exchange between Jones and the
appellant lasted seven minutes.

At 6:50 p.m., the appellant was again provided a A 18 h 50, unéléphone est de nouveau raia’
telephone to make further attempts to reach coun-
sel. He was unsuccessful. At 7:50 p.m., the appel-
lant’s lawyer called police headquarters and spoke

with him.

atdiBeh'28. L&change entre Jones et I'appelant
dure sept minutes.

21

disposition de l'appelant pour qu'il tente une
nouvelle fois de joindre son avocaeussie r’
Add h 50, 'avocat de I'appelant appelle au

quartier gréral de la police et parlke son client.
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At trial, a voir dire was held to determine  Au proEs, un voir-dire est tenu pouetérminer
whether statements made by the appellant to Jones  sietdarations de I'appelarda Jones doivent
should be excluded pursuant to ss. 7,bl@&nd €tre exclues en vertu de l'art. 7, de I'albl@t du
24(2) of theCharter. The trial judge found that the  par. 24(2) de&Clarte. Le juge du proes conclut
conduct of the police breached both ss. 7 antd)10( que la conduite des policiers enfreiatla fois
and excluded the statements under s. 24(2). With-  Tl'art. 7 et '), &0il écarte les €clarations en
out this evidence, the Crown took the position that  vertu du par. 24(2). Saiéneent de preuve, le
it could not obtain a conviction and called no  miaist public juge qu’il ne peut obtenir une
further evidence. The appellant was acquitted. eclaration de culpabiktet ne pesente pas d’autre
On appeal, the majority of the Court of preuve. L'appelant est aequitCour d’appeh

Appeal allowed the appeal and ordered a new trial.  la majacitUeille 'appel et ordonne un nouveau
Berger J.A. dissented in law on whether the appel- gsdce juge Berger est dissident sur un point de
lant’'s statements were actively elicited. The appel-  droit, soit la question de savoir etlEatibns

lant appeals to this Court as of right pursuant to  de I'appelante®nbbtenues de ¢an active.

s. 691(2)4) of the Criminal Code, R.S.C., 1985, L'appelant interjette appel de plein droit devant

c. C-46. notre Cour en application de l'al. 69&§2du
Code criminel, L.R.C. (1985), ch. C-46.

II. Relevant Statutory Provisions Il. Les dispositiorgitlatives pertinentes

Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés

7. Everyone has the right to life, liberty and security 7. Chacun a droia la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof de sa personne; il rdr@equdr€ atteintea ce droit
except in accordance with the principles of fundamental gu’en conéoranieC les principes de justice fonda-
justice. mentale.

[ll. Judicial History lll. L'historique des prasdures

A. Court of Queen’sBench of Alberta(Marshall J.)  A. Cour du Banc de la Reine de I’ Alberta (le juge
(voir dire) Marshall) (voir-dire)

The trial judge accepted the facts of the conver- Le juge du proes accepte les faits de la conver-
sation as set out by Jones. He then proceeded, fol-  sation ssppant’Jones. Il entreprend ensuite,
lowing R. v. Broyles, [1991] 3 S.C.R. 595, to deter-  suivant I&trR. c. Broyles, [1991] 3 R.C.S. 595,
mine whether, considering all the circumstances of alerdiiner si, compte tenu de toutes les circons-
the exchange between the accused and the state  tances entachangé entre l'acceset le
agent, there was a causal link between the conduct esemtEnt de Etat, il existe un lien de causalit”
of the state agent and the making of the statement  entre la conduite dsenégmt de Etat et la
by the accused. In accordance wihoyles, the  dclaration faite par I'acces” Confornement a
trial judge examined two sets of factors: the naturdroyles, le juge du proes examine deux
of the exchange between the accused and the state  ensembles de facteurs: la nethemde éntre
agent, and the nature of their relationship. I'aeceisle repeSentant de Etat, et la nature des

rapports existant entre eux.

The trial judge noted that the first parts of the Le juge du proes fait remarquer que les pre-
conversation were volunteered by the accused. He eremiparties de la conversation sont faites de
concluded, however, that the question “What hap-  pleen garf I'accus. Il conclut toutefois qu’en
pened?” posed by Jones was clearly a question posant la question «Qu’est-ce qui €8st pass’
seeking information. In his view, the question  Jones cherchait clairenwdrienir des renseigne-



[1999] 3 R.C.S. R. C. LIEW

Le juge Major

239

amounted to elicitation. He also found that Jones’
reference to fingerprints on the dope was a state-
ment which actively sought a response. And Jones’
question, “Why the fuck didn’t you give it to me
out of the black car? Why did you drive away?” he
found a leading question which sought an answer,
amounting to active elicitation.

mehtson avis, poser la question, c’est obtenir
des renseignemerasndactae. Il estimeda-
lement gu'en faifargnce aux empreintes se
trouvant sur la drogue, Jones sollicitecde fa,
active wponmse. De erhe, il conclut que les
questions de Jones, «Pourquoi tu me l'as pas

doee’quand &fais dans l'auto noire? Pourquoi

t'es-tu saue” avec l'auto?», sont suggestives et
appellent uneaponse, ce ququivauta une obten-
tion de renseignements decdm, iréguliere.

Marshall J. held that the exchange between the Le juge Marshall conclut que la conversatiorf®

accused and the undercover police officer was
closer to an interrogation than an exchange in
which the officer is merely playing the part of a
fellow accused and adopting a passive listening
role.

With respect to the second set of factors to be
considered, the trial judge found that Jones’ refer-
ence to his now owing $48,000 to Indians in Slave
Lake was intended to attract sympathy and in fact
had that result. He also found it significant that the
appellant was from another culture and was in a
situation he had not been in before.

Quant au deurime ensemble de facte@wr<on-

entre I'aceue policier banalksest davantage

un interrogatoire @cbange dans lequel le
policier se fait simplement passer pour un coac-
e @isadopte unoté passif decoute.

27

ersid’le juge du pras conclut que Jones, en
mentionnant qu'il davaigsent 48 000 $ aux
Indiens de Slave Lake, voulait attirer la sympathie
et quitwssi. Il conclutegalement que le fait
que l'appelant appadiemeecautre culture et se
trouve dans une situation nouvelle pour lui est

important.

In light of both sets of factors, Marshall J. con-
cluded that there was a causal link between the
conduct of Jones and the making of the appellant’s

statement and that, therefore, the appellant's s. 7

right to silence was violated.

Compte tenu de ces deux ensembles de facteufs,

le juge Marshall conclut qu’il existe un lien de
canigglire la conduite de Jones et é&ldfa-
tion faite par I'appelant et qu'eguence’ le

droit de garder le silence de I'appelant, garanti °

art. 7, aété violé.

B. Alberta Court of Appeal (1998), 60 Alta. L.R.
(3d) 13

(1) Veit J. &d hoc) for the Majority

B.Cour d appel del’ Alberta (1998), 60 Alta. L.R.

(3d) 13

(1) Le juge Veitdd hoc) pour la majorie’

Veit J. stated that the sole issue in this appeal Le juge Veit dit que la seule question Iitigieuse29

was whether the appellant's statements to Jones

were actively elicited by Jones in violation of the
appellant’s rights under s. 7. After reviewiRgv.
Hebert, [1990] 2 S.C.R. 151, ar8royles, she con-

en appel est de savoir si Jones a olgenu de fa,
active leslatations de I'appelant en violation

des droits de ce dernierguisa l'art. 7. Apes
avoir exam@rR. c. Hebert, [1990] 2 R.C.S. 151, et

cluded that the correct test for admissibility of cellBroyles, elle conclut que le cete appropa’ pour

block conversations with state agents is: “Did

statuer sur lI'admissililbt’conversations ayant

lieu dans un bloc cellulaire avec des esamtants
de I'Etat est le suivant:TRADUCTION] «Le repg-
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the agent of the state abstain from the functional  sentanfEti §'est-il abstenu de preér de fait
equivalent of an interrogation?” a un interrogatoire?»

In Veit J.’s view, an “atmosphere of oppression”
is implicit in the very meaning of the word “inter-
rogation”. Noting that there was no evidence of

De l'avis du juge Veit, le motTRADUCTION]
«interrogatoiesdue un TRADUCTION] «climat
d’oppression». Signalant qu’il n’y a aucune preuve

oppressive circumstances surrounding the conver-
sation at issue in this appeal, and that the words
used in the conversation did not reveal the close,
persistent, cross questioning characteristic of an
interrogation, she held that the conversation up to
and including the appellant’s statement “Lee and

d’'oppression dans les circonstances entourant la
conversation en litige dans I'appel, et que les mots
egiliEins la conversation revélent pas le bar-

rage de questimes ssreépétées, de la nature

d’'un contre-interrogatoire, queiisedatiterro-

gatoire, elle conclut que la conversation est admis-

me too” was admissible. sible jusqula dEclaration de I'appelant «Lee et

moi aussi», inclusivement.

As to the remainder of the conversation (begin-
ning with the questions “Why the fuck didn’t you
give it to me out of the black car? Why did you
drive away?”), Veit J. assumed without deciding
that it was objectionable and excluded it from that
point on.

En ce qui concerne la suite de la conversation
(comroent, par les questions «Pourquoi tu me
'as pas denguand gfais dans l'auto noire?
Pourquoi t'es-tuesaugt 'auto?»), le juge Veit
suppose, sanaciterd qu’elle est inadmissible

et I'exclut jusqudla fin.

(2) Berger J.A. in Dissent (2) Le juge Berger, dissident

Berger J.A. observed that an agent of the state Le juge Berger fait remarquer qu’un repen-
may actively elicit information even if engaged in  tant detdt peut obtenir des renseignements de
the role-appropriate conversation of a planted cell corfiaactive refne s'il prend par& une conversa-
mate, and disagreed with the majority that manipu-  tion en jouaolel@’tin faux codtenu, et il n'est
lative questioning must be persistent in order to  pas d’accord avec la conclusion de |& apagorit”
amount to active elicitation. A subtle, single ques-  les questions manipulatrices driiecgpStEes
tion or comment may be far more effective than  pour qu’il y ait obtention de renseignements de
the proverbial brow-beating in undermining an cda jréguliére. Une question ou un commentaire
accused’s free choice not to speak to the authori-  subtil et simpleefreub€aucoup plus efficace
ties. que l'intimidation proverbiale pour porter atteinte

a la liber€ de l'accus’de choisir de ne pas parler
aux autorigs.

In Berger J.A.’s view, the question “What hap-
pened?” in the behavioural context of two co-
accused sitting in a cell constituted active elicita-
tion for the purpose of gathering information help-
ful to the prosecution. Similarly, the second inter-
vention, “Yeah. They got my fingerprints on the
dope”, initiated the subject of inculpatory evidence
and led the appellant to an area where Jones was
clearly attempting to gather information.

Selon le juge Berger, compte tenu du comporte-
ment qu’auraient deux ceacdas$ une cellule,
poser la question «Qu’'est-ce qui S'&R»pass’
constitue une obtention de renseignements de
cdia jreguliere afin de recueillir de I'information
utlda’ poursuite. De arfe, la deuxdme inter-
vention, «Quais. lls ont eu mes empreintes digi-
tales sur la dope», introduit le sujet de la preuve
inculpatoire eteaenl'appelanta’ parler d'une
guestion sur laquelle Jones tente clairement d’en
savoir plus long.
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Berger J.A. agreed with the majority that the Le juge Berger est d'accord avec la magrjtie 34
exchange up to, but not including the words “What ecliangefait admissible jusqu’aux mots «Qu’est-
happened?” was admissible. What followed, how-  ce qui s'esiepassxclusivement. Toutefoig, °
ever, was, in his view, inadmissible. He concluded son avis, la suite de la conversation n'est pas
that the trial judge properly excluded that portion  admissible. Il conclut que le juge dis @@"
of the conversation which was in issue in this juste titre, exclu la partie de la conversation qui
appeal and would have dismissed the appeal. etait en litige dans I'appel. Il est d’avis de rejeter

I'appel.

IV. Issue IV. La question en litige

The sole issue in this appeal as of right is La seule question en litige dans legent appel 3°
whether statements made by the appellant to an  de plein droit est de savoiresldestidhs que
undercover police officer during a cell block inter-  I'appelant a faitas "policier banales pendant
view were actively elicited by the police officer in ~ une entrevue dans un bloc cellulaieteapibtée-
violation of the appellant’'s s. 7 right to silence.  nues derfactive par le policier en violation du
More specifically, the only question is whether the  droit de I'appelant de garder le silence que garantit

following part of the exchange between the appel- l'art. 7. Plesigment, la seule question est de

lant and the police officer should have been admit-  savoir si la partie suivanéeltEntje entre I'ap-

ted into evidence: pelant et le policier aurait éfre admise en

preuve:

Jones: What happened? Jones: Qu'est-ce qui s'est pas8’

Appellant:  The cops watching us. Appelant: La police nous surveillait.

Jones:Yeah. They got my fingerprints on the dope. Jones: QOuais. lls ont eu mes empreintes digi-
tales sur la dope.

Appellant:  Lee and me too. Appelant: Lee et moi aussi.

V. Analysis V. L’analyse

The determination of the issue in this appeal is La solution du litige dans le @sént pourvoi est 36
found in the guidance and authoritytégbert and  fona@ sur les aetsHebert et Broyles. Comme ces
Broyles. Like those cases, this appeal is concerned etsarte pesent pourvoi porte sureféndue du
with the scope of the right to silence of a person  droit au silence d’une perstenaedpar Etat:
who has been detained by the statebert, supra, Hebert, précité, aux pp. 162 et 163Broyles,
at pp. 162-63Broyles, supra, at p. 606. No new  prite,a la p. 606. Aucune nouvellegle de droit
law is involved. n’intervient.

We agree that the appeal should be dismissed, Nous sommes d’accord que le pourvoi die” 37
though with some variation of the majority reasons  egjbién que nous divergions quelque peu des
of the Court of Appeal. We respectfully disagree  motifs des juges majoritaires de la Cour d'appel.
with the majority of the Court of Appeal that an Nous ne sommes pas d'accord, encfértack,
atmosphere of oppression (typically but not exclu- avec les juges majoritaires de la Cour d'appel
sively thought of as persistent questioning, a harsh ~ qu’un climat d’oppression (que I'on imagine habi-
tone of voice, or explicit psychological pressure on  tuellement, mais pas exclusivement, comme une
the part of the state agent) is required to ground eerie sie questionepétées, un ton de voix cassant
finding that a detainee’s right to silence was vio-  ou une pression psychologique explicitee exerc’
lated. In this regard, it suffices to recall that this  par leesgrtant de Etat) est BCessaire pour
Court found a violation of the right to silence in  conclure que le droit detend’ de garder le
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both Hebert and Broyles, where there was no
atmosphere of oppression.

silenceete Violé. A ce sujet, il suffit de rappeler
gue notre Cour corellat violation du droit de

garder le silence dartéebert et danBroyles, sans
gu’il y ait eu de climat d’oppression.

The breadth with which McLachlin J. iHebert
defines the right to silence is inconsistent with the

L etendue de ladlinition donrge au droit de

garder le silence par le juge McLachlin dans

proposition that an atmosphere of oppression i$lebert est incompatible avec la proposition vou-

required for its violation. See pp. 181 and 186:

lant qu’un climat d’'oppressioeassaire pour

gue ce droit soit vi@. Voir les pp. 181 et 186:

Charter provisions related to the right to silence of a

detained person under s. 7 suggest that the right must be

interpreted in a manner which secures to the detained
person the right to make a free and meaningful choice as
to whether to speak to the authorities or to remain silent.

Les dispositions dehdate qui se rapportent au
droit d'une perstemee dde garder le silence en
vertu de l'art. 7 semblent indiquer que ce emat doit ~
ietteE ‘maretead garantia’la personneeadénue le
droit de faire un choix libre et utile dmabtision

de parler aux autost ou de garder le silence.

The essence of the right to silence is that the suspect

Le droit de garder le silence consiste essentiellement

be given a choice; the right is quite simply the freedoma accorder au suspect un choix; il s’agit tout simplement

to choose — the freedom to speak to the authorities on

de leeliberthoisir — la libeet'de parler aux auto-

the one hand, and the freedom to refuse to make a state-es, diihe part, et la libertde refuser de leur faire une

ment to them on the other.

At the same timeHebert, at p. 183, carefully
distinguishes its formulation of the right to silence

edaration, d'autre part.

De méme, dans l'ast Hebert, a la p. 183, la

Cetablit soigneusement une distinction entre sa

from that which assumes an “absolute right to cofade formuler le droit de garder le silence et

silence” in the accused, capable of being dis-
charged only by waiver:

une formulation reconnad&stu® un «droit

absolu de garder le silence», ne poetragcare

gue par renonciation:

On that approach, all statements made by a suspect to

the authorities after detention would be excluded unless
the accused waived his right to silence. Waiver, as
defined inClarkson v. The Queen, [1986] 1 S.C.R. 383,

is a subjective concept dependent, among other things,
on the accused’'s knowing that he is speaking to the
authorities. On this approach, all statements made by a
person in detention which were not knowingly made to
a police officer would be excluded because, absent
knowledge that the suspect is speaking to a police
officer, the Crown cannot establish waiver. This would
include statements made to undercover agents (regard-
less of whether the officer is merely passive or has elic-
ited the statement) as well as conversations with fellow
prisoners overheard by the police and statements over-
heard through mechanical listening devices on the wall.
There is nothing in the rules underpinning the s. 7 right
to silence or other provisions of th€harter that

Selon cette conception, toedttarddiont faites par
un suspect auxesudmpel sa mise eneténtion
serbantésa moins qu’il n'ait renonea son droit

de garder le silence. Selonefinition qu'en donne

etl@lafkson c. La Reine, [1986] 1 R.C.S. 383, la
renonciation est un concept subjegpi€ogdindtam-
ment de la connaissance queadiataitis|u’il parle
aux aesor8élon cette conception, toutes leslata-
tions faites par une permsimue djui ne savait pas
gu'elle s’adrassaipolicier seraiergcartes, car si
le suspect ne savait pas qu'il partaipadlicier, le
enénfaiiblic ne peut faire la preuve de la renoncia-
tion. Cela comprendraiéclesatibns faitesa “des
agents sn@snegarda la question de savoir si
'agent n'a eu qu’une attitude passive ou €illa amen’
persoifaige’ la @claration) ainsi que les conversa-
tions avec des compagnons de prison que les policiers

écoutent et lesatlarations entendues au moyen d’appa-

reils d'écouteelectronique dans les murs. Rien dans les
regles quietayent le droit de garder le silered’art. 7
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suggests that the scope of the right to silence should be
extended this far. [Emphasis in original.]

ou les autres dispositi@@igde te laisse entendre

que la eertu droit de garder le silence devetie”

étenduea’ce point. [Souliga’dans Il'original.]

In limiting the right to silence, McLachlin J., at
pp. 184-85, formulated the following distinction:

En limitant le droit de garder le silence, le jugé10
McLachlin, aux pp. 184 et 185, a fait la distinction

suivante:

[A] distinction must be made between the use of

undercover agents to observe the suspect, and the use of

undercover agents to actively elicit information in viola-
tion of the suspect’s choice to remain silent. When the
police use subterfuge to interrogate an accused after he
has advised them that he does not wish to speak to them,
they are improperly eliciting information that they were
unable to obtain by respecting the suspect’s constitu-
tional right to silence: the suspect’s rights are breached
because he has been deprived of his choice. However, in
the absence of eliciting behaviour on the part of the
police, there is no violation of the accused’s right to
choose whether or not to speak to the police. If the sus-
pect speaks, it is by his or her own choice, and he or she
must be taken to have accepted the risk that the recipient
may inform the police. [Emphasis added.]

[I]I fetatblir une distinction entre le recowsdés
agentebaoalisdbserver le suspect et le recaurs °
des agents bemagsir obtenir de dan active des
renseignements contrairement au choix du suspect de
garder le silence. Lorsque les policiers font usage d’arti-
fices pour interroger erapesugie celui-ci leur a
dit qu’il ne voulait pas leur parler, ils tentent alors d’ob-
tenirade fagguliere des renseignements qu'ils ne
pouvaient obtenir en respectant le droit constitutionnel
du suspect de garder le silence: les droits du suspect sont
esiglarce qu'il @& privé de son choix. Cependant,
en I'absence d’'un tel comportement de la part des poli-
ciers, il 'y a aucune violation du droit de Haccus’
choisir de parler ou non aux policiers. Si le suspect
parle, c’est parce qu'il a choisi de le faire et-l faut pr’
sumer qu'il a aecaégtCourir le risque que son interlo-

cuteur puisse informer les policiers. [Je souligne.]

Hebert does not rule out the use of undercover
police officers. Its concern is not with subterfuge
per se, but with subterfuge that, in actively elicit-
ing information, violates the accused’s right to
silence by depriving her of her choice whether to

speak to the police. Precisely because the detainee

retains her freedom in that respect, not all of her
speech can be immediately deemed involuntary
merely by virtue of her being detaineHebert

expressly allows for situations where, though
speaking to an undercover officer, the detainee’s

speech is voluntary, in the sense that she must be

taken to have freely accepted the risk of her own
actions. No other view is consistent with the
enshrinement of her right to choose whether to
speak or to remain silent.

L'arret Hebert n'ecarte pas le recouasdes poli-

41
ciers bamlida question soulee” n'est pas

l'usage d'artifices l@m®, mais l'usage d’arti-

fices par lesquels on obtient activement des rensei-
gnements, violant le droit de adewg&rder le
silence en le privant deslddilobuisir de par-
ler aux policiers ou de se taire. €&eshmant
parce qudeudconserve sa libed cetegard,

gue toutes ses paroles ne peuvetné automati-

guemepties involontaires simplement parce
gu'il estrdl. L'aret Hebert autorise express’

ment les situation8nee si le dfenu parlea”

un policier banaks paroles sont volontaires,
en ce sens qu'il faut supposer qu'il a liborement
aecéptrisque auquel I'exposent ses propres

actes. Aucun autre point de vue n’est compatible

avec la constitutionnalisation de son droit de choi-
sir de parler ou de garder le silence.

In Broyles, at p. 611, lacobucci J. provided the
following instruction with respect to the meaning
of elicitation:

Dans Broyles, a la p. 611, le juge lacobucci

42
donne les directives suivantes en ce qui concerne

le sens de la notion d’obtention de renseignements

de facon iréguliére:
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In my view, it is difficult to give a short and precise A mon avis, il est difficile de donner unefiiition
meaning of elicitation but rather one should look to a evbret pecise de l'obtention de renseignements de
series of factors to decide the issue. These factors testcon fagguliére; il faudrait plutt tenir compte d’'une
the relationship between the state agent and the accuseetie ds’facteurs pour trancher la question en litige. Ces
S0 as to answer this question: considering all the circum- facteurs permegtiilidies rapports existant entre
stances of the exchange between the accused and the Eenepnts defftat et 'accus; de fapna répon-
state agent, is there a causal link between the conduct of a lamguestion suivante: Compte tenu de toutes les cir-
the state agent and the making of the statement by the constances ent@alzagk” entre l'acceset le
accused? For convenience, | arrange these factors into eseepaht de Etat, existe-t-il un lien de causalit’
two groups. This list of factors is not exhaustive, nor entre la conduite ceseepaht de Etat et la dCision
will the answer to any one question necessarily be dis- de l'adrigaire une etlaration? Par souci de com-
positive. modi¢, j'ai divisé ces facteurs en deux groupes. La liste

des facteurs n’est pas exhaustive eefgornsea’l'une ou
l'autre des questions ne sera pa&assairement con-
cluante.

The first set of factors concerns the nature of the Le premier ensemble de facteurs porte sur la nature
exchange between the accused and the state agent. Did eckankje entre 'accesét le repesentant de Etat.
the state agent actively seek out information such that Legeptant de Ftat a-t-il cherch’de faon activea’
the exchange could be characterized as akin to an inter- obtenir des renseignements de soetehangﬁ I
rogation, or did he or she conduct his or her part of the patssednsidié comme un interrogatoire, ou a-t-il
conversation as someone in the role the accused e s®part de la conversation comme l'aurait fait I'in-
believed the informer to be playing would ordinarily terlocuteur que I'accusyait avoir devant Iui? Il ne
have done? The focus should not be on the form of the faudrait pas s’atiderme de la conversation mais
conversation, but rather on whether the relevant parts of  alamuestion de savoir si les parties pertinentes de
the conversation were the functional equivalent of an la conversigimalaient de faig 'un interrogatoire.
interrogation.

The second set of factors concerns the nature of the Leetieidnsemble de facteurs concerne la nature
relationship between the state agent and the accused. des rapports existant enteselstaspde Etat et
Did the state agent exploit any special characteristics of I'actesiepesentant de Etat a-t-il exploi€ quelque

the relationship to extract the statement? Was there a aspect de ces rapports pour arreclaeatian® La
relationship of trust between the state agent and the confiagoait-elle entre le repsentant de [Etat et
accused? Was the accused obligated or vulnerable to the Ba&dciag’cus’se sentait-il vukerable face au regr”
state agent? Did the state agent manipulate the accused sentdftatied’ oblig” envers Iui? Le repsentant
to bring about a mental state in which the accused was Etie B-t-il manipus’I'accusg’ pour le rendre mentale-
more likely to talk? ment plus susceptible de parler?

At p. 613 of his reasons, he continued: A la p. 613 de ses motifs, il poursuit:

Turning to the first set of factors relating to the nature of Pour ce qui est du premier ensemble de facteurs relatifs
the conversation, did Ritter [i.e. the state agent] allowa la hature de la conversation, Ritter [le esgritant de
the conversation to flow naturally, or did he direct the Etdt] a-t-il laisg aller naturellement la conversation ou

conversation to those areas where he knew the police I'a-t-iledingts les sujets qui @r8ssaient les poli-
needed information? ciers?
The Crown argued that thelebert doctrine Le minis€re public petend que laagle€non&e

applies only where the accused has made a decla- daesHabert ne s’applique que lorsque I'ac-
ration that she does not wish to speak to the e chslare qu'il ne souhaite pas parler aux auto-
authorities. Thus the Crown submitted that the esritPar corexjuent, le ministre public soutient
Hebert doctrine is not applicable to this appeal queelgleg de I'aret Hebert ne s’applique pas au
because the appellant did not make such declara-esept pourvoi parce que I'appelant n'a pas fait
tion. We disagree. The Crown's submission une telleclatation. Nous ne sommes pas
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confuses the facts iHebert with the fundamental  d'accord. Le mirest public confond les faits en

principle formulated in that case: that the accused  cause daret Halert avec le principe fonda-

in Hebert happened to have declared that he did mental qui y est farteudit que I'accusdans

not wish to speak to the authorities does not meahlebert a ddclag qu’il ne souhaitait pas parler aux

that an assertion of the right to silence on the part  aegon€ signifie pas que la revendication du

of the accused is a condition precedent to the  droit de garder le silence paelsmtusie con-

application of theHebert doctrine. It would be  dition pdlablea I'application de laggle de I'aret

absurd to impose on the accused an obligation tblebert. Il serait absurde d'imposea l'accug&

speak in order to activate her right to silence. I'obligation de parler pour exercer son droit de
garder le silence.

In following the authority of Hebert and Nous fondant sur les @S Hebert et Broyles, 4°
Broyles, we find nothing in the facts of this appeal = nous ne trouvons rien dans les faitesguntpr’
to support the proposition that the exchange  pourvoi ptayetr la proposition queechange
between the appellant and the undercover officer  entre I'appelant et le policierdangailslait en
was the functional equivalent of an interrogation. It  #aiin interrogatoire. |l importe peu que le poli-
is of no consequence that the police officer was  cier a&tdlaftifices, qu'il ait permis qu'on se
engaged in a subterfuge, permitted himself to be  trompe sur sondadentiu’il ait menti, tant que
misidentified, or lied, so long as the responses by desnses de I'appelant n'ont pet obtenues
the appellant were not actively elicited or the result  dmrfaactive ou rétaient pas leesultat d'un
of interrogation. In a more perfect world, police interrogatoire. Dans un monde meilleur, les poli-
officers may not have to resort to subterfuge, but  ciers n'auraient pas besoin de edasiarti-
equally, in that more perfect world, there would be  fices, mais dans ce monde meilleur, il n'y aurait
no crime. For the moment, in this space and time, pas de crime. Pour le mom&ngepoque et en
the police can, within the limits imposed by law, ce pays, les policiers peuvent, dans les limites

engage in limited acts of subterfuge. In our opin-  ingesspar la loi, faire usage dartifices dedi,
ion, that is the case in this appeal. restreiAtaotre avis, c'est le cas dans legent
pourvoi.

As noted above, the two sets of factors outlined Comme il aet mentione les deux ensembles 46

in Broyles pertain to the nature of the exchange  de facteurs egpdahsBroyles ont trait d la

and the nature of the relationship between the state  naturectari@e et la nature des rapports exis-

agent and the accused. It is worth recalling that tant entre leseyent de Etat et I'accus. Il

these factors are neither exhaustive nor dispositive.  convient de rappeler que ces facteurs ne sont ni
They are rather guidelines provided to test the rela-  exhaustifs ni concluants. Il s’agitdpldignes

tionship between the state agent and the accused so  directrices pour guider I'analyse des rapports exis-
as to determine whether there was a causal link  tant entre éseepaht de Etat et I'accus”afin

between the conduct of the state agent and the etgniiner s'il y a un lien de causali€ntre le

making of the statement by the accused. comportement cesegpant de Etat et la dcla-

ration faite par I'accus”

A. The Nature of the Exchange A. La nature de I'échange

It was the appellant who initiated the brief L'appelant a engaglui-méme le brefechange 47
exchange by a direct reference to the circum-  en faisant directement mention des circonstances
stances of his arrest. His opening statement, “That  de son arrestation. Par saepdBatération,

Lee is hot”, broached the subject-matter of those «Lee akbhril aborde la question etablit le
circumstances, which provided the overall context  contexteadhdltige. Par coeglent, I'appelant
of the exchange. Thus it was the appellant alone  seul aedisigtonversation vers un sujet sur
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who directed the conversation to an area where the  lequel les policiers cherahalgenii des ren-
police were seeking information. He was as free to  seignememtsitllaussi libre de le faire que de
do that as he was to remain silent. garder le silence.

The police officer's question, “What hap- La question du policier, «Qu'est-ce qui s’est
pened?”, cannot be said to have directed or re- efassie peut pas avoir permis de diriger ou de
directed the conversation to a sensitive area. The  rediriger la conversation vers unektget d”
officer's “What happened?” picked up the flow Cette question s'estréastans le cours de la
and content of the conversation so naturally thatit  conversationcde & naturelle gu’il ne serait
would not be inaccurate to say that it was itself  pas inexact de dire qu’elle seellecitd'amere
elicited by the appellant’'s “That Lee is hot”. The  pardgldfation de I'appelant «Lee esul@s. Le
officer did nothing more than continue the conver-  policier a tout simplement oetailconversation
sation about the arrest initiated by the appellant. In concernant Il'arrestationeengag’l'appelant.
such circumstances, the appellant cannot complain ~ Dans ces circonstances, I'appelant ne geut pas pr
that, merely because it was a question, the officer's  tendre que la question du policier «Qu’est-ce qui
“What happened?” (i.e., “How did we get s'est mass’(c’esa-dire «Comment avons-nous
arrested?” or “What went wrong?”) may be seen agtt arets?» ou «Qu’'est-ce qui a cledy), du
some form of elicitation. It is difficult to imagine a  seul fait qu'’il s'agisse d’une questiongpeiua-
less intrusive response on the part of the officer, dainé forme d’obtention de renseignements de
short of saying nothing or of actually confessing cofa,iréguliere. Il est difficile d'imaginer une
that he was an undercover agent. The officer caneponse moins indiseté de la part du policieg °
not be under such an obligation. moins de ne rien dire ou d'avouer qak® i’

était un policier banales”Le policier ne peut pas
étre soumisa une telle obligation.

’

Similarly, the officer's statement, “Yeah. They De méme, la éclaration du policier, «Quais. lls

got my fingerprints on the dope”, simply alludedto  ont eu mes empreintes digitales sur la dope» fait

concerns that Jones would naturally have regard-  simplement allusion enccygrations qu’aurait

ing the arrest. The statement was entirely in keep-  naturellement eues Jones au sujet de I'arrestation.

ing with the officer’s cell mate role and did not  Lacthration cadrait parfaitement avec soter”

stray from the flow of the conversation about the  de compagnon de cellule etcaetast pas du

arrest initiated by the appellant. Nor did the state-  cours de la conversatiorepgadappelant et

ment request any information from the appellant or  portant sur I'arrestation. Elle ne sollicitait pas non

offer inducement of any kind for that information.  plus de renseignements de I'appelant ni n’offrait
d’encouragement d’aucune sorte en vue d'obtenir
ces renseignements.

It was argued that the officer's comments that L’on soutient que les commentaires du policier
they had his fingerprints on the dope directed the  au sujet de ses empreintes digitaes seleld
conversation into a new area of interest to the  drogue ont eu pour effet de diriger la conversation
Crown — possession of the drugs — and that this  vers un nouveau sujetét’palr le minigtre
amounted to impermissible elicitation. This alone, public — la possession de drogue — ce qui consti-
however, does not establish impermissible elicita-  tue une obtention inadmissible de renseignements.
tion. Broyles, supra, at pp. 609-10, stated, “It is  Ce fait seul, cependamtahlit pas I'obtention
clear from the majority reasons Hebert, supra, inadmissible de renseignements deofa irégu-
that statements volunteered by the suspect to theere. IDans I'aef Broyles, précité, aux pp. 609 et
agent of the state will not infringe the suspect’'s 610, notre Cour conclut que «4d’Jagrmotifs
right to silence”. The answer to the question of de la mejdatis I'aret Hebert, précité, il ressort
whether the statement was volunteered depends  clairement qeelEsitiins dorges volontaire-
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upon a variety of factors, particularly, the nature of ~ ment par un suspecrepesentant de Ftat ne

the exchange and the nature of the relationship  violent pas le droit du suspect de garder le

between the state agent and the accused at the time  silencesponaed ' la question de savoir si la

the statement is madeBrpyles, supra). When  dclaration aefé faite volontairementapend de

those factors are applied in this appeal, it is appar-  divers facteurs et notamment de la nature de

ent that the officer's comment introducing the sub- ecltiange et de la nature des rapports existant entre

ject of fingerprints and thus possible possession leeseptant de Etat et 'accus’au momentw®

does not change the fact that the accused’s admis-  est faibeléaadion Broyles, précitt). Lorsque

sions were volunteered. ces facteurs sont exesriians le cadre dugzent
pourvoi, il est manifeste que le commentaire du
policier qui a introduit le sujet des empreintes digi-
tales et donc, d'une possession possible, ne change

rien au fait que les admissions de l'aeceétiient
volontaires.

In accordance withBroyles, the undercover
officer conducted his part of the conversation as

someone in the role the appellant believed the

officer to be playing would ordinarily have done.

In the circumstances of this case the conduct of the

En conformi€ avec I'aret Broyles, le policier

51

banalismer” sa partie de la conversation
comme laurait normalement fait une personne

@addans la situation que I'appelant crodie”

celle du policier. Dans les circonstances de l'es-

officer was not the functional equivalent of an ecp, le comportement du policiereqtiivalait pas

interrogation. The point is not that role-appropri-

ateness by itself sanitizes the exchange, but that

the undercover officer did not direct the conversa-
tion in any manner that prompted, coaxed or

cajoled the appellant to respond. The appellant’s

de daitn interrogatoire. Le point essentiel n'est

pas que leaemitopa du Ole en lui-néme
aseptisndiige, mais que le policier bamalis’
n'a pas erientonversation d'une mamé qui
auraitejn@ticourag” ou ameea’ I'appelanta’

response was not “caused” by the officer's state-epondre. La eponse de l'appelant n'a pate”

ment in the sense that the officer's statement
deprived the appellant of his choice whether to

speak. In responding to the officer's statement, the

appellant exercised his freedom to do so.

«engendpar la eélaration du policier en ce
sens qu'elle & fpappelant de sa libertde
choisir de parler ou de se tagpoitania’la

ecldration du policier, I'appelant a exercsa

liberté de le faire.

B. The Nature of the Relationship

There is nothing in evidence to support the pro-
position that there was a relationship of trust

between the undercover officer and the appellant.

Nor was the appellant obligated or vulnerable to
the undercover officer. Nor can it be said that the
undercover officer manipulated the appellant to
bring about a mental state in which the appellant
was more likely to talk.

B. La nature des rapports

Il 'y a aucunelément de preuve pour appuyer’?

I'existence d'un lien de confiance entre le policier
banetiBappelant. L'appelant etait pas vula:

rable non plus face au policier doamaitsligs

envers lui. On ne peut pas dire non plus que le
policier bamalisianipé I'appelant pour le ren-

dre mentalement plus susceptible de parler.

In the view of the trial judge, Jones'’ reference to Selon le juge du pres, en mentionnant qu'il 53

his now owing $48,000 to Indians in Slave Lake

was intended to attract sympathy for Jones and in

devait alors 48 000 $ aux Indiens de Slave Lake,

Jones cherclt@ier la sympathie et, de fait, il a

fact had that result. The trial judge found that the eussia le faire. Le juge du pres conclut que la

appellant’'s sympathy for Jones affected the nature

sympathie de l'appelant pour Jones a eu une
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of the relationship between them. However, as incidence sur la nature des rapports existant entre
pointed out by the Court of Appeal, the trial eux. Toutefois, comme l'a seulmCour d’'ap-

judge’s finding was influenced by the fact that he  pel, la conclusion du juge des@e€ influen-

got the details of the conversation backwards. Theee gar le fait qu'il a mal saisi I'ordre chronolo-
record is clear that, in Jones’ version of the con- gique de la conversation. Le dossier montre
versation, Jones does not indicate that he owed the  clairement que dans la version de la conversation
$48,000 until close to the end of the conversation.  éenpar Jones, ce dernier ne dit qu'il doit

That is, Jones’ reference to his owing the money 48 000 $ que peu de temps avant la fin de la con-
took place after the part of the conversation in  versation. @éte’ que Jones mentionne qu'il

issue in this appeal. Accordingly, as the Court of  doit de I'argemsalpr partie de la conversation
Appeal noted, the appellant’s sympathy for Jones en litige dangdentrpourvoi. Par coeguent,

could not have affected the nature of the relation- comme la Cour d’'appel I'agndigaympathie

ship at the time of the initial part of the conversa-  de I'appelant pour Jones ne pouvait pas avoir d’in-

tion which is in issue here. cidence sur la nature de leurs rapports lors de la
premgre partie de la conversation en litige en I'es-
péce.

The relationship of “co-accused” is not in and of Le fait d'étre «coaccuess ne cee pas en lui-
itself sufficient to meet the guidelines set out in em®& une relation suffisante pour satisfaire aux
Broyles. This is not a case where the undercover lignes directeces&es dans I'ast Broyles.
officer cultivated a sustained relationship with the  Dans ksemtfe affaire, le policier banaisi'a
accused over time, such that the accused may be  pas entretenu de rapports suivis avecdéaccus’
said to have spoken to the undercover officer in the  sorte gu'il soit possible de dire que lEapans”
reasonable expectation that his communications au policier bapalisattendant raisonnablement
would not wind up in the hands of the police.  a cé que sa conversation ne soit pas rappatix

policiers.

On the contrary, the facts indicate that the appel- Au contraire, les faits indiquent que I'appelant et
lant and the officer did not know each other prior  le policier ne se connaissaient pas avant l'arresta-
to the arrests. In such circumstances, it is difficult, tion. Dans ces circonstances, il est difficile, voire
if not impossible, to suggest that the state agent  impossible, edlengré que le regsentant de
exploited any special characteristics of his relation- Etdt a exploig”une caraetistique particuére de
ship with the appellant to extract the statement. In  ses rapports avec l'appelant pour lui arracher la
fact, to speak of a “relationship” at all seems to ecldfation. En fait, parler de «rapports» semble
exaggerate the circumstances. @emgiompte tenu des circonstances.

The appellant cannot complain that his state- L'appelant ne peut pas se plaindre du fait que
ments wound up in the hands of the police any  sdaditions ontett rapportes aux policiers
more than he could complain had the officer been  pas plus gqu'il ne pourrait le faire si le policier avait
a concurrently arrested co-accused who subset un coacclusargte en neéme temps qui aurait
guently told the police what the appellant said. The  par la sjii#érses propos aux policiers. L'ap-
appellant chose to speak. He was free to do that. pelant a choisi de patht. libre de le faire.

In the circumstances of this appeal there is no Dans les circonstances diwepent pourvoi, il n'y
impermissible causal link between the undercover  a pas de lien de eausalitiissible entre la con-
officer's conduct and the statements made to him  duite du policier amdli’s dclarations que
by the accused. The statements were not actively I'adois faites. Lesektlarations n’ont pasté
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elicited. They were not obtained in violation of the

appellant’s right to silence.

In affirming a detainee’s right to silenddebert

and Broyles preserve and define an area of police

obtenues cnfactive. Elles n'ont past& obte-
nues en violation du droit de I'appelant de garder
le silence.

En affirmant le droit d’'un efenu de garder le 8
silence, ledsdtiebert et Broyles protegent et

investigation where undercover operations, includ- efinissent un domaine de I'engpe” policére ar

ing cell block interviews, are perfectly legitimate.
in the
exchange at issue in this appeal are so innocuous

The undercover officer's interventions

leegtions d'infiltration, y compris les conver-
sations dans un bloc cellulaire, soatfaatUégi-
times. Les interventions du policiez Hanalis”

that to conclude that the appellant’'s statements areechdhge en litige dans leggent pourvoi sont si

inadmissible is effectively to abolish, contrary to
Hebert andBroyles, that legitimate area of police

investigation. It would be tantamount to adopting
either a “listening post” standard or an “absolute

inoffensives que conclure quedksations de
I'appelant sont inadmissibles a pour effet de sup-
primer, contrairement aatsldebert et Broyles,
ce domaggiirtie de I'engafe policere. Cela

right to silence” standard, both of which were equivaudraita adopter soit la norme du «poste
unambiguously rejected by this Court in those ecdUte», soit la norme du «droit absolu de garder

cases.

I would dismiss the appeal.

Appeal dismissed, LAMER CJ. dissenting.

Solicitors for the appellant: Tarrabain and
Company, Edmonton.

Solicitor for the respondent: The Department of
the Attorney General, Edmonton.

le silence», qui ont toutes les degéxclairement
reje€es par notre Cour dans ces deurtarr”

Je suis d'avis de rejeter le pourvoi. 59

Pourvoi rejeté, le juge en chef LAMER est dissi-
dent.

Procureurs de I'appelant: Tarrabain and

Company, Edmonton.

Procureur de I'intimée: Le ministére du Procu-
reur géenéeral, Edmonton.



