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déduire le colt en capital de I'usine au titre du crédit
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The appellant operates a paving business. In 1988, it
constructed its own asphalt plant, anticipating that the
plant would allow it to bid on larger contracts and that
third-party sales of excess production would make the
plant economically feasible. After the plant was
acquired, the appellant’s sales and revenues from paving
contracts increased as expected. For the taxation years ventes et les recettes de I'appelante provenant de con-
in question, approximately 75 percent of the appellant’s trats d’asphaltage ont augoranie pvu. Pour les
asphalt output was supplied to customers pursuant to eeandimposition consetées, environ 75 pour 100
contracts for work and materials. The remaining 25 per- de la production d’asphalte de 'amelafdgarhiea
cent was sold to third parties. In the taxation years 1988, des clients en application de contrats de fourniture d’ou-
1989 and 1990, the appellant included the plant in Class vrage et @ldamatt 25 pour 106tait venduea des

L'appelante exploite une entreprise de pavage. En
1988, elle a construit sa propre usine de fabrication d'as-
phalte, escomptant que l'usine lui permettrait de sou-
missionner des travaux de plus grande importance et que
la vente de sa productiedezrairea’des tiers ren-
drait l'usine rentalale.'Apquisition de l'usine, les
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39 of Schedule Il of thencome Tax Regulations, claim- tiers. Pour les aep$ d’imposition 1988, 1989 et 1990,
ing that the plant was property used primarily in the 'appelante a inscrit 'usine dansdar@&B9 de I'an-
“manufacturing or processing of goods for sale”. As nexe |IRdglement de I'impdt sur le revenu, car il
such, the appellant claimed an accelerated capital cost s'agissait selon elle d’'un bienprtitgdalement
allowance under s. 20(H)( of the Income Tax Act and pour «la fabrication ou la transformation de marchandi-
the s. 127(5) investment tax credit on the basis that the a sesdre». Elle a donc demant# d&gduction pour
plant was “qualified property” within the meaning of amortissemergl@gcén application de I'al. 20@) de

s. 127(9) of the Act. The Minister of National Revenue Ldade I'impdt sur lerevenu et le cedit d'impdt a I'in-
reassessed the appellant, reclassifying the plant as Class vestisseznantprpar. 127(5) pour le motif que
8 property for capital cost allowance purposes and deny- l'usine est un «bien admissible» au sens du par. 127(9)
ing the investment tax credit, in both cases on the basis de la Loi. Le ministre du Revenu natiablalune
that the plant was not being used primarily for the nouvelle cotisatibegard de I'appelante, inscrivant

“manufacturing or processing of goods for sale”. The l'usine danségaat’ 8 aux fins de laeduction pour
appellant’s appeals to both the Tax Court of Canada and amortissement et refustit tBiropot a I'investis-
the Federal Court of Appeal were dismissed. sement, pour le motif, dans les deux cas, que l'usine

n'etait pas utiliee principalement pour «la fabrication
ou la transformation de marchandisess€ndre». Les
appels interjat$ par I'appelanta la Cour canadienne de
l'impot eta la Cour d’'appeldrale onteté reje€s.

Held (Gonthier, McLachlin and Binnie JJ. dissent- Arrét (les juges Gonthier, McLachlin et Binnie sont
ing): The appeal should be dismissed. dissidents): Le pourvoi eg. rejet’

Per L'Heureux-Dulg, lacobucci, Major and Les juges L’'Heureux-Dub, lacobucci, Major et
Bastarache JJ.: To receive the benefit of the s. 127(5) BastaracheeRéfigidr du cedit d'impdt a I'inves-
investment tax credit and the accelerated capital cost tisseneant pu” par. 127(5) et de ladliction pour
allowance of Class 39, the taxpayer must establish that it amortissemeldtéade’la cagorie 39, la contribua-
acquired the asphalt plant primarily for the purpose of ble elaiblir qu’elle a acquis l'usine de fabrication
“manufacturing or processing goods for sale or lease”. d’asphalte principalement pour «la fabrication ou la
Notwithstanding the absence of direction in the wording transformation de marchamdisesiré owa ‘louer».
of the relevant provisions, the concepts of a sale or a MdiepSence de prision dans le libedl'des dispo-
lease have settled legal definitions. Parliament was cog- sitions pertinentes, vente et location ont un sens bien
nizant of these meanings and the implication of usingtabli en droit. Led@islateur connaissait le sens de ces
such language, so the availability of the manufacturing termestagt Conscient des coemiences de leur
and processing incentives at issue must be restricted to emploi, de sorte que les stimulants fiscas< accord”
property utilized in the supply of goods for sale and not pour la fabrication et la transformation ne visent que les
extended to property primarily utilized in the supply of biens eslipour la fourniture de marchandisesen-
goods through contracts for work and materials. Absent  adfexclusion des biens utiks” principalement pour
express direction that an interpretation other than that la fourniture de marchandiseswiorexie contrats
ascribed by settled commercial law be applied, it would de fourniture d’'ouvrage etat@matSauf indication

be inappropriate to apply another interpretation. contraire expresse, il y a lieu de redbot@rpréta-
tion qui ddcoule desagles bieretablies du droit com-
mercial.
To apply a “plain meaning” interpretation of the con- Intetpr’en I'espce le mot vente selon son «sens

cept of a sale in the case at bar would assume that the ordinaire» supposerait Lgueddal’impdt sur le

Income Tax Act operates in a vacuum, oblivious to the revenu s’applique en vase clos sans tenir aucun compte
legal characterization of the broader commercial rela- de la qualification juridique des rapports commerciaux
tionships it affects. Previous jurisprudence of this Court plegrgux qu'elle vise. Notre Cour a tenu pour

has assumed that reference must be given to the broader acquis, danstsleséieurs, qu'il faut s’en remet-
commercial law to give meaning to words that, outside tre agles plus grérales du droit commercial pour

the Act, are well-defined. Referring to the broader con- attribuer unasdas mots qui, irgpendamment de la

text of private commercial law in ascertaining the mean- Loi, sont béfimigl” Il est €galement conforme au

ing to be ascribed to language used in ltt@me Tax principe moderne de l'interptation des lois en fonction
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Act is also consistent with the modern purposive princi-
ple of statutory interpretation. Since the word “sale” has
an established meaning, the technical nature of the
Income Tax Act does not lend itself to broadening the
principle of plain meaning to embrace popular meaning,
although it would be open to Parliament to provide for a
broadened definition of sale for the purpose of applying
the incentives with clear language to that effect.

de leur objet de s’en remettre au contexte plus large du

droit commercial poeimdher le sena donner aux
termes empmlans ld.oi de I'impdt sur le revenu.

Puisque le mot «vente» a un seesabierna nature

technique lda te I'impdt sur le revenu ne permet
pekdjir le principe du sens ordinaire de neaeg
englober le sens courant, bien gu'il soit loisipie au |

lateur eeoprune éfinition plusetendue de la vente

aux fins de I'application des stimulants fiscaux en adop-
tant un libel€ clair en ce sens.

Here, the appellant is not entitled to claim the two
manufacturing and processing tax incentives. For the
taxation years in issue, the plant was used primarily in
the manufacturing or processing of goods supplied
through contracts for work and materials, not through
sale. Property in the asphalt was transferred to the appel-
lant's customers as a fixture to real property.

En Eespl'appelante n'a pas le droit de sevar
loir des deux stimulants fiscaux aux titres de la fabrica-
tion et de la transformation. Poureks dimposi-
tion cemsd, l'usineefait utilige principalement
pour la fabrication ou la transformation de marchandises
fournieseeutiex”de contrats de fourniture d’ou-

vrage et derimax, et non en ecution de contrats

de vente. La propi® de l'asphalte est pass aux
clients de I'appelante comme accessoire fixe d’'un bien

reel.

Per Gonthier, McLachlin and Binnie JJ. (dissenting):
The appellant is entitled to claim the two manufacturing

and processing tax incentives at issue. This appeal does

not turn on the percentages of asphalt sold under differ-
ent types of contract, but on the fact that the asphalt
plant produced a manufactured product in a saleable
condition. The evidence is that about 25 percent of the
product was appropriated by the taxpayer and sold as is
to customers. It disposed of the balance of the asphalt
under various paving contracts for work and materials.

None of the asphalt was retained by the taxpayer. It is
common ground that if the taxpayer had sold to its pav-

ing customers the asphalt in one contract and the instal-
lation of it in another, it would be entitled to the deduc-
tion.

The customer’'s objective was to obtain an asphalt
driveway, and the services provided by the taxpayer
were incidental to realization of that objective. The price

Les juges Gonthier, McLachlin et Binnie (dissidents):

L'appelante a le droit desdoprdes deux stimu-
lants fiscaux aux titres de la fabrication et de la transfor-
mation. L'issueskenppourvoi epend non pas des
pourcentages d’asphalte vendus en application de divers
types de contrats, mais du fait que I'usine de fabrication
d’asphalte produisait enmamatuvantefre vendu.
Selon la preuve, la contribuable a pris environ 25 pour
100 du produit pour le vendredadepielients. Le
reste de l'asphalte a $ewrécution de divers con-
trats de fourniture d’'ouvrage etrurydt contri-
buable n’en ayant pas @oNsgmé conteste que, Si
la contribuable avait conclu avec ses clients un contrat

pour la vente de l'asphalte et un autreciemaird’,
elle aurait droia’la dgduction.

L'objectif du dtaittd’obtenir une adlé asphadte,
et les services fournis par la contataiebteacces-

sairég Balisation de cet objectif. Une fois le prix

was paid, and the customer became the owner of the e, fmglient devenait promtaire de I'asphalte recou-

asphalt in his driveway. The taxpayer and its customers
were likely oblivious to the fact that, in the eye of the
law, title to the steaming stretch of asphalt passed by

accession. It is important in a self-assessment tax system

to promote an interpretation of provisions, where possi-
ble, that is comprehensible to the taxpayers themselves.
Neither the appellant nor the customers were likely to
understand the distinction between accession and sale.

vrant s@n BH contribuable et ses clientgtmient

vraisemblablement pas conscients du fait qu'aux yeux

de la loi, le titre sur cette bande fumante d’asphalte pas-
sait par accession. Il est importanedams fiscell

dand I'autocotisation de promouvoir une intetpr”

tion des dispositions qui soit, dans la mesure du possi-
ble, aeimepisible pour les contribuables eugmes.
Ni I'appelante ni les diténni/raisemblablement

en mesure de comprendre la distinction entre I'accession
et la vente.
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The primary rule of statutory interpretation is to
ascertain the intention of Parliament. Where the mean-
ing of the words used is plain and no ambiguity arises
from context, then the words offer the best indicator of
Parliament’s intent. While the original plain meaning
rule has been the subject of some criticism in the past,
the modern plain meaning rule is not fairly subject to
those criticisms. Here, it is not unreasonable to require
the legislative drafter to make plain any intention that
the product must not only be manufactured for sale, but
must be disposed of under a specific type of contract. It
would be a simple matter to signal to the taxpayer in
ordinary language that if he or she supplies services
along with the manufactured product, the fast write-off
and the investment tax credit will be forfeited. A review
of the related text in the Act and the legislative history
confirms the fact that the “plain meaning” accords with
Parliament’s intent expressed by the responsible Minis-
ter and senior officials.

La pemiEgle dinterpetation des lois est qu'il
ttatrdiner I'intention dudgislateur. Quand le sens
des motewsi@i clair et que le contexte neecpas
d’amtéigués mots sont alors les meilleurs indica-
teurs de l'intentioredisléteur. Mme si la egle ini-
tiale du sens ordinaire a fait I'objet de certaines critiques
dans leepdsségle moderne du sens ordinaire ne
eritenpas ces critiques. En I'esye, il n'est pas etai-
sonnable d'exigedadeteur de lois qu'il dise claire-
ment non seulement queriaundtitetre fabrige
en vue de la vente, mais qu'il faut aussi en disposer dans
le cadre d'un tgpis gig contrat. Il seraites simple
de signaler au contribuable, en langage clair, que s’il
fournit des serviceseame témps que le neatau
fabeiqul” perdra la dduction pour amortissement
elog’et le cedit d’impdt a I'investissement. Un exa-
men des dispositions connexes de la Loi et de I'histo-
riggislétif confirme le fait que le «sens ordinaire»
concorde avec l'intention dgislateur telle qu’elle est

exprimée par le ministre et les hauts fonctionnaires
responsables.

In this case, the other provisions of the Act, the pur-
pose of the legislation, and the context of economic and
commercial reality cannot alter the interpretation of
words in the statute that are clear and plain. Nor, given
the clarity of the language, would it be appropriate to
narrow the words “sale or lease” by reference to techni-
cal legal distinctions among various types of disposal
contracts which are totally extraneous to the Act and are

Dansdsepté egxre, les autres dispositions de la
Loi, son objet et le contextealigéléadnomique et
commerciale ne sauraiergr dlfhterpetation des
termes de la Loi qui sont clairs et nets. Compte tenu de
lacckdutlibelk, il N’y aurait pas lieu de restreindre le
sens de «vente ou location» en racdesadistinc-
tions juridiques techniques entre divers types de contrats
edatiion, distinctions qui sont totalemettangeres

not easily accessible to the self-assessing taxpayer. Suaehla Loi et ne sont guéa la por€e du contribuable en
imported technical distinctions may frustrate not only egimie d'autocotisation. Le recoues ces distinctions
the plain meaning, but the legislative purpose of the tax  techniques éepoitque d’allea I'encontre non seu-
provision. Where, as here, Parliament has spoken in lan- lement du sens ordinaire, mais aussi égistijet |
guage that continues to speak plainly despite “succes- de la disposition fiscale. Dansuic@asne en I'es-
sive circles of context”, the taxpayer is entitled to the ecqy’le ¢gislateur a utilis’des termes qui continuent
benefit voted by Parliament. elfe clairs malg¥’les «cercles contextuels successifs»,
le contribuable a droi 'avantage ainsi consenti.
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Version fraajse du jugement des juges
L'HeureuxeDudcobucci, Major et Bastarache

rendu par

MAJOR J — This appeal concerns the appel-
lant's ability to claim two manufacturing and
processing tax incentives in respect of its 1988,

1989 and 1990 taxation years based upon the capi-

tal cost of an asphalt plant it constructed in 1988.
The availability of both incentives, an accelerated
capital cost allowance and an investment tax
credit, turns upon whether using the plant to pro-
duce asphalt to be supplied in connection with pav-
ing services constitutes use primarily for the pur-
pose of manufacturing or processing goods for
sale.

LE JUGEMAJOR — Le p®Bsent pourvoi porte sur 1

le droit de I'appelante de eealwit, pour les
easrd’'imposition 1988, 1989 et 1990, de deux
stimulants fiscaux aux titres de la fabrication et de
la transformationggosdr le cot en capital
d'une usine de fabrication d’asphalte qu'elle a
construite en 1988. Le droit aux deux stimulants, °
savoiethuction pour amortissement at&é et
dditd’impdt & I'investissement, est fonction de
ce que l'usine produisant I'asphalte fourni dans le
cadre des services d’'asphaltage seitpuitils-

palement pour la fabrication ou la transformation

de marchandises vendre.

I. Factual Background

The appellant, Will-Kare Paving & Contracting
Limited (“Will-Kare”), paves driveways, parking
lots and small public roadways for commercial and
residential customers.

I. Les faits
L'appelante, Will-Kare Paving & Contracting 2
Limited («Will-Kare»), efvd’asphalte des ek,

des stationnements ainsi que des voies publiques
secondaires pour des clients commerciaesi-et r’

dentiels.

Until 1988, Will-Kare purchased all its asphalt
from competitors, making it vulnerable in terms of

Jusqu’'en 1988, Will-Kare achetait tout son 3
asphalte de concurrents, ce qui la rendait vuln’
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price and availability. That year, Will-Kare con-  rable quant aux prixa éfapprovisionnement.
structed its own asphalt plant to remove its reliance  Cetteealinélle a construit sa propre usine de
upon third-party suppliers. As additional motiva-  fabrication d’'asphalte afin de ne ggesdie de

tion, it anticipated that owning its own plant would tiers fournisseurs. Elle comptait en outre que le fait
allow it to bid on larger contracts. Finally, while  de pas" sa propre usine lui permettrait de sou-
Will-Kare's previous asphalt consumption did not  missionner des travaux de plus grande importance.

justify construction of its own plant, it was confi-  Enfinemé si sa consommation ari€ure d'as-
dent that third-party sales of excess production phalte ne justifiait pas la construction de sa propre
would make the plant economically feasible. usine, Will-Ketat ‘convaincue de pouvoir ren-

dre l'usine rentable en vendant sa productioreexc’
dentairea’ des tiers.

After acquiring the plant, Will-Kare's sales and Aprés I'acquisition de I'usine, les ventes et les
revenues from paving contracts increased as  recettes de Will-Kare provenant des contrats d'as-
expected. For the taxation years in question, phaltage ont awgmentme pgvu. Pour les
approximately 75 percent of Will-Kare’'s asphalt  aes’d’imposition consetées, environ 75 pour
output was utilized in its own paving business and 100 de la production d’asphalte de Wétddare ~
approximately 25 percent of its output was sold to  e#ipour son entreprise d’asphaltage et environ
third parties. 25 pour 106tait venduea'des tiers.

In the taxation years 1988, 1989 and 1990, Will- Pour les aneés d'imposition 1988, 1989 et
Kare included the plant and additions to it in Class 1990, Will-Kare a inscrit I'usine et les ajouts dans
39 of Schedule Il of théncome Tax Regulations, la caggorie 39 de l'annexe |l dReglement de
C.R.C. 1978, c. 945 (“Regulations”), claiming that!’impdt sur le revenu, C.R.C. 1978, ch. 945 (le
the plant was property used primarily in the manu- egBment»), car il s’agissait selon elle d'un bien
facturing and processing of goods for sale. As etilifincipalement pour la fabrication et la
such, Will-Kare claimed an accelerated capital cost  transformation de marchaadisesire. Elle a
allowance under s. 20(B)(of thelncome Tax Act,  donc demanel’la d&duction pour amortissement
S.C. 1970-71-72, c. 63 (“Act”). Will-Kare also  a@defé en application de I'al. 20@) de laLoi de
claimed the s. 127(5) investment tax credit on thé'impot sur le revenu, S.C. 1970-71-72, ch. 63 (la
basis that the plant was “qualified property” within  «Loi»). Ellegalement demaedie cgdit d'im-
the meaning of s. 127(9) of the Act. Finally, Will- ot@ l'investissement pvu au par. 127(5) pour le
Kare claimed the s. 125.1(1) manufacturing and  motif que l'usta@ Un «bien admissible» au
processing profits deduction for its 1988 and 1989 sens du par. 127(9) de la Loi. Enfin, elle a
taxation years with respect to the whole of its  derededfEdit au titre desdrgfices de fabrica-
income in accordance with s. 5201 of the Regula- tion et de transformaden au par. 125.1(1),
tions, the so-called “Small Manufacturers’ Rule”. pour leseasrd’'imposition 1988 et 1989, quant

la totalitt de son revenu selon I'art. 5201 degie-
ment (la «Rgle concernant les petits fabricants»).

The Minister of National Revenue reassessed Le ministre du Revenu national etabli une

Will-Kare, reclassifying the plant as Class 8 prop-  nouvelle cotisaibagard de Will-Kare, inscri-

erty for capital cost allowance purposes and deny- vant l'usine danselgogat8 aux fins de la

ing the investment tax credit, in both cases on theedudtion pour amortissement et refusant &ditr’

basis that the plant was not being used primarily  dit@plinvestissement, pour le motif, dans les

for the manufacturing or processing of goods for  deux cas, que l'usitatas utilisé principale-

sale. As a consequence of the reassessment, Will-  ment pour la fabrication ou la transformation de
Kare’'s active business income was raised above  marcharadigeadre. De ce fait, le revenu de
$200,000, necessitating that the manufacturing and  Will-Kaee diuhe entreprise explei” active-
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processing profits deduction be calculated based  ment se chaffrais de 200 000 $, de sorte qu'il
upon the general pro-rata formula set out in  fallait calculer déittidu titre des dr¥fices de
s. 5200 of the Regulations rather than applying the  fabrication et de transformation suivant la formule
deduction to Will-Kare’s entire income in accor- de base proportionnetieupd I'art. 5200 du
dance with s. 5201 of the Regulations. egRiment et non en appliquant ledita la tota-

lite du revenu de l'appelante confameént a

l'art. 5201 du Rglement.

Will-Kare's appeals to both the Tax Court of Les appels interjes par Will-Karea la Cour 7
Canada and the Federal Court of Appeal were dis-  canadienne det létada Cour d’appeleiérale
missed. oneté rejets.

Il. Relevant Statutory Provisions Il. Les dispositions pertinentes

For ease of reference, the following statutory Les dispositions suivantes sont applicables: 8
provisions are set out.

Income Tax Act, S.C. 1970-71-72, c. 63 (now Loi de I'impdt sur le revenu, S.C. 1970-71-72,
R.S.C., 1985, c. 1 (5th Supp.)) ch. 63 (maintenant L.R.C. (1985), ch. 1

(58 suppl.)):

20. (1) Notwithstanding paragraphs 18¢@)((b) and 20. (1) Nonobstant les dispositions des adia”

(h), in computing a taxpayer's income for a taxation 18(1b) et h), lors du calcul du revenu dirpar un

year from a business or property, there may be deducted contribuable d’'une entreprise ou d’'un bien pour une

such of the following amounts as are wholly applicable eand’imposition, peuvenetfe dduites celles des

to that source or such part of the following amounts as sommes suivantes qui se rappctentestidi cette

may reasonably be regarded as applicable thereto: source de revenus ou la partie des sommes suivantes qui
peut raisonnablemestre considiée comme s’y rappor-
tant:

(a) such part of the capital cost to the taxpayer of a) la partie, si partie il y a, du agben capital des

property, or such amount in respect of the capital cost biens seppartle contribuable ou le montant, si

to the taxpayer of property, if any, as is allowed by montant il y a, duerotapital des biens, support”

regulation; par le contribuable, que kEglkement autorise;

127. ... 127. . ..

(5) There may be deducted from the tax otherwise (5) estictible de I'impt payable par ailleurs par
payable by a taxpayer under this Part for a taxation year un contribuable en vertu eletdeppartie pour une
an amount not exceeding the least of enm’imposition un montant qui neeghsse pas le

moins €levé des montants suivants:

(a) his annual investment tax credit limit for the year, a) le cédit annuel maximal d’impt"a linvestisse-
ment du contribuable;

(b) the aggregate of b) le total des montants suivants:
(i) his investment tax credit at the end of the year in (i) Edicrd’impdt a l'investissement du contri-
respect of property acquired, or an expenditure bualiéefin de I'anee au titre de biens acquis,

made, before the end of the year, ou dpaises faites, avant la fin de I'een”
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(9) In this section and section 127.1, (9) Lesidfions qui suivent s’appliquent augsent
article eta l'article 127.1:

“investment tax credit” of a taxpayer at the end of a tax- editd'impdt a 'investissement» d’un contribualéde °

ation year means the amount, if any, by which the la fin d’'uneentimposition s’entend de l'ege’
aggregate of dent, s'il en est, du total
(a) the aggregate of all amounts each of which is the a) de 'ensemble des montants dont chacuneste
specified percentage of le pourcentageedhire:
() the capital cost to him of a qualified prop- (i) dwteh capital pour le contribuable d’un bien
erty... admissible, . . .
“qualified property” of a taxpayer means propert. «bien admissible» d’un contribuable s’entend d’'un bien
that is [...]Jquiest...

(b) prescribed machinery and equipment acquired by b) une machine prescrite ou du el prescrit que
the taxpayer after June 23, 1975, le contribuable a acques &p23 juin 1975,

that has not been used, or acquired for use or lease, for qui, avant cette acquisigtnptiliaé’a aucune fin
any purpose whatever before it was acquired by the tax- ni acquispeuwtili€ ou low a quelque fin que ce

payer and that is soit, et
(c) to be used by him in Canada primarily for the pur- c¢) qu’il compte utiliser au Canada principalement
pose of pour
(i) manufacturing or processing goods for sale or (i) la fabrication ou la transformation de marchan-
lease. .. disesa vendre owa louer, . . .
“specified percentage” means «pourcentagtemiire» correspond aux pourcentages
suivants:
(a) in respect of a qualified property a) dans le cas d’'un bien admissible
(iii) acquired primarily for use in the Province of (iii) acquis principalement ptrer dtilis€ dans les
Newfoundland, Prince Edward Island, Nova Scotia _ provinces de Terre-Neuve, llelelu{Prince-
or New Brunswick or the GaspPeninsula, Edouard, de la NouvellEcosse ou du Nouveau-
Brunswick ou dans lagrinsule de Gasp’
(A) after November 16, 1978 and before 1989, (A)eaple 16 novembre 1978 et avant 1989,
20%, and 20 %,
(B) after 1988, 15%. .. (B) apes 1988, 15 %, . . .
Income Tax Regulations, C.R.C. 1978, c. 945 Reglement de I'imp6t sur le revenu, C.R.C. 1978,
ch. 945:
4600. . . . 4600. . . .
(2) Property is prescribed machinery and equipment (2) Sont des machines prescrites ou constituent du

for the purposes of the definition “qualified property” in prél prescrit pour I'application de leefifhition de
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subsection 127(9) of the Act if it is depreciable property «bien admissible», au paragraphe 127(9) de la Loi, les
of the taxpaye. . .that is biens amortissables suivants du contribuable qui [. . .]
sont . . .

(K) a property included in any of Classes 21, 24, 27, k) des biens compris dans laegdtie 21, 24, 27, 29,

29, 34, 39 and 40 in Schedule II. 34, 39 ou 40 de l'annexe Il
SCHEDULE I ANNEXE I
CLASS 8 CATEGORIE 8
(20 per cent) (20 pour cent)
Property not included in Class 2, 7, 9, 11 or 30 that is Les biens non compris daagdaieat’ 7, 9, 11 ou

30 qui sont consties par:
(a) a structure that is manufacturing or processing a) une structure consistant dans des machines ou du

machinery or equipment; neatél de fabrication ou de transformation;
CLASS 29 CAEGORIE 29
Property that would otherwise be included in another Les biens qui autrement seraient compris dans une
class in this Schedule autre egdrie de la msSente annexe
(a) that is property manufactured by the taxpayer, the a) c’estd-dire les biens fabrigs par le contribuable
manufacture of which was completed by him after et dont la fabricatie® acheee apes le 8 mai
May 8, 1972, or other property acquired by the tax- 1972, ou autres biens acquis par le contribesble apr’
payer after May 8, 1972, le 8 mai 1972,
(i) to be used directly or indirectly by him in (i) et devatite™ utili€s directement ou indirecte-
Canada primarily in the manufacturing or process- ment par lui au Canada surtout pour la fabrication
ing of goods for sale or lease . ou latransformation de marchandises en vue de la

vente ou de la location, . . .

(b) that is b) c'esta-dire
(i) property that, but for this class, would be (i) les biens qui, sansseme cagjorie, seraient
included in Class 8 .. compris dans la catjorie 8, . . .
and

(c) that is property acquired by the taxpayer c) c'esta-dire les biens acquis par le contribuable:
(i) before 1988, or (i) soit avant 1988,

(i) before 1990 (i) soit avant 1990 et, selon le cas:
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(A) pursuant to an obligation in writing entered
into by the taxpayer before June 18, 1987,

(B) that was under construction by or on behalf
of the taxpayer on June 18, 1987, or

(C) that is machinery or equipment that is a fixed
and integral part of a building, structure, plant
facility or other property that was under con-
struction by or on behalf of the taxpayer on June
18, 1987.

CLASS 39

Property acquired after 1987 that is not included in
Class 29, but that would otherwise be included in that
class if that class were read without reference to subpar-
agraphs lf)(iii) and (v) and paragrapkc) thereof.

[ll. Judicial History
A. Tax Court of Canada, 97 D.T.C. 506

Sarchuk T.C.C.J., in dismissing Will-Kare’'s
appeal, viewed its entitlement to both the invest-

(A) qui etit acquis conforernenta’ une obli-
gadionité contraeté par le contribuable avant
le 18 juin 1987,

(B) dont la construction par le contribuable ou
pour son corefé commeneé le 18 juin
1987,

(C) qui sont des machines cequipdihent

constituant une partie fixe egranteé d’'un
atibient, d’'une structure, d’'une installation

d’usine ou d’'un autre bien dont la construction
par le contribuable ou pour son comgtat
commenee le 18 juin 1987.

CAEGORIE 39

Les biens acgeis 8987 qui ne sont pas compris
dans dgarad 29 mais qui seraient compris par ail-
leurs dans egfteieat’il était fait abstraction de ses

sous-aleash)(iii) et (v) et de son ali@ac).

lll. Les jugements agttieurs

A.La Cour canadienne de I'imp6t, 97 D.T.C. 506

En rejetant I'appel de Will-Kare, le juge Sarchuk

a dit estimer que, pour avoir dratidwl'amipst

ment tax credit and the Class 39 accelerated capitall'investissement &t [a &gduction pour amortisse-

cost allowance as depending upon whether the  meetéa&gour les biens de la egbrie 39, la
asphalt plant was acquired primarily for the pur-  contribuable devait avoir acquis I'usine de fabrica-
pose of manufacturing or processing goods for sale  tion d’asphalte principalement pour la fabrication
or lease. Adopting the reasoning @anada v. ou la transformation de marchandisesendre ou
Hawboldt Hydraulics (Canada) Inc. (Trustee of), & louer. Reprenant le raisonnement tenu dans
[1995] 1 F.C. 830 (C.A.), Sarchuk T.C.C.J. con-Canada c. Hawboldt Hydraulics (Canada) Inc.

cluded that use of the plant to produce asphalt fof{Syndic), [1995] 1 C.F. 830 (C.A.), le juge Sarchuk

10

use in Will-Kare’s own paving business did not
constitute the manufacture of goods for sale, but
rather for use in contracts for work and materials.

a conclu que I'utilisation de l'usine pour la fabrica-
tion d’asphalte eléstiexploitation de I'entre-
prise d’'asphaltage de Wilktatrexdn pas une

utilisation pour la fabrication de marchandises °
vendre, mais plut”une utilisation pour la fabrica-
tion de marchandises devant seavitexécution de
contrats de fourniture d’ouvrage et de emgtlx.

Sarchuk T.C.C.J. also dismissed Will-Kare's Le juge Sarchuk agalementafute I'argument
argument that because potential third-party sales of  de Will-Kare selon lequel, vu ga&ssm di'ac-
asphalt were of equal importance in its decision to eriqul'usine €tait fonde de fapn également
acquire the plant, the manufacturing of goods for  importante sur la possitiditvendre de l'as-
sale was one of the plant's prospective primary  plales tiers, la fabrication de marchandeses °
uses. As third-party sales never represented more  vetatd'line des principales utilisatioes€n-
than 25 percent of total sales, Sarchuk T.C.C.J. tuelles de l'usine. Comme lesavelgediers
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concluded that the plant’s primary use could not be  n’ont jamaiesep” plus de 25 pour 100 des

the manufacture of goods for sale. ventes totales, le juge Sarchuk a conclu que I'utili-
sation principale de l'usine ne pouvait patse”la
fabrication de marchandisesvendre.

B. Federal Court of Appeal, 98 D.T.C. 6203 B.La Cour d'appel fédérale, 98 D.T.C. 6203
Strayer J.A. dismissed the appeal and concluded Le juge Strayer a rejetl’appel et a conclu que 11
that Sarchuk T.C.C.J. correctly characterized the le juge Sarchukaayaste titre consElé que
asphalt plant as not being acquired primarily for  l'usine de fabrication d'asphalte n'avaétépas ~
the manufacturing of goods for sale, but for the  acquise principalement pour la fabrication de mar-
production of asphalt for use in Will-Kare’s own  chandiaegehdre, mais bien pour la production
paving business. Strayer J.A. also agreed that the  d’asphalteed@stientreprise d’asphaltage de
phrase “goods for sale” be given the same meaning  Will-Kare. Le juge Stragaleanent convenu
it would be given by the law of sale of goods to  que I'expression «marchardisesdre» devait
exclude contracts for work and materials. There- avoir le sens attyilau” le droit ghéral en
fore, Will-Kare had not acquired the plant prima-  reedi'de vente de marchandises et exclure les
rily for the purpose of manufacturing or processing  marchandises fournieg@itiex de contrats de
goods for sale. fourniture d'ouvrage et sr@lUx. En cors
guence, Will-Kare n’avait pas acquis l'usine prin-
cipalement pour la fabrication ou la transformation
de marchandises vendre.

IV. Issue IV. Question en litige

Does the capital cost of Will-Kare’'s asphalt Will-Kare peut-elle @duire le caf en capital de 12
plant qualify for the investment tax credit provided I'usine de fabrication d’asphalte au titrediu cr’
for by s. 127(5) of the Act and the accelerated cap-  dimapdinvestissement gvu au par. 127(5) de
ital cost allowance provided for by Class 39 of la Loi et svgoir de la dduction pour amortis-
Schedule Il of the Regulations and s. 2GL{f sement aaléré selon la caorie 39 de I'annexe

the Act? Il du RRglement et de l'al. 20(&) de la Loi?
V. Analysis V. Analyse

Will-Kare’s ability to claim both the s. 127(5)  Que Will-Kare puisse ou non seepgloird la 13

investment tax credit and the Class 39 accelerated  foisediit cfimpdt a l'investissement pvu au

capital cost allowance depends on an interpretation  par. 127(5) et dduietidh pour amortissement

of a statutory requirement common to both incen- ee&’selon la cagjorie 39 dpend de I'interm-

tives. tation d'une exigenceedale commune aux deux
stimulants.

It was not disputed that Will-Kare was entitled Les parties conviennent que Will-Kare pouvait
to depreciate its asphalt plant for tax purposes by  amortir e d®"son usine de fabrication d'as-
claiming a capital cost allowance in accordance phalte eresalant d’'une éduction pour amor-
with s. 20(1)é) of the Act. What is disputed, how-  tissement selon l'al. 2)(tle la Loi. Le litige
ever, is into which of the asset pools enumerated in  portet@utla question de savarquelle cat-
Schedule 1l of the Regulations Will-Kare's plant  gorie de biemvyea I'annexe Il du Rglement
was to be placed. appartient l'usine de Will-Kare.
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Will-Kare clearly prefers that its plant be char- Will-Kare préfére évidemment que son usine
acterized as Class 39 property and, as such, be soit edesicbmme un bien de la egtrie 39
depreciated at an accelerated rats-a-vis the et a ce titre, soit amortie plus rapidement qu'un
plant's alternate characterization as Class 8 prop-  bien deelgocit 8. Selon I'annexe Il duegle-
erty. Schedule Il of the Regulations defines Class  ment, un bien dee@ogat39 est essentielle-

39 property essentially as Class 29 property ment un bien deelgpoat29 acquis aps 1987.

acquired after 1987. Therefore, for the plant to  Par emumsit, pour que l'usine soit consiéé

qualify as Class 39 property, Will-Kare must have ~ comme un bien dedgocit'39, Will-Kare doit

acquired it “to be used directly or indirgetl. . in - enavoir fait I'acquisition afin de I'utiliser «directe-

Canada primarily in the manufacturing or process- ment ou indirectement [...] au Canada surtout

ing of goods for sale or lease”. pour la fabrication ou la transformation de mar-
chandises en vue de la vente ou de la location».

Will-Kare’'s ability to claim the s. 127(5) invest-  Pour donner droit au edit d'impdt a I'investis-
ment tax credit is contingent upon the plant being  semevupat par. 127(5), l'usine de Will-Kare
characterized as “qualified property” within the  dette considiée comme un «bien admissible»
meaning of s. 127(9) of the Act, generally defined  au sens du par. 127(9) de la La@nsataghent
as prescribed machinery and equipment to be used  comme machine prescrite oerigli pnescrit
by the taxpayer in Canada primarily for the pur-  que le contribuable compte utiliser au Canada prin-
pose of manufacturing or processing goods for sale  cipalement pour la fabrication ou la transformation
or lease. Pursuant to s. 4600Q)¢f the Regula-  de marchandisgs/éndre owa louer. Selon l'ali-
tions, property is prescribed machinery and equip-ea @600(2%) du Reglement, un bien est une
ment if it is property included innter alia, Class  machine prescrite ou du eral prescrit s'il
39 of Schedule 1. appartient notammanrit caggorie 39 de I'annexe

Il.

Therefore, for Will-Kare to receive the benefit Par consuent, pour &¥€ficier des deux stimu-
of the above incentives, it must establish that it lants, Will-Kareadaltlir qu’elle a acquis I'usine
acquired the asphalt plant primarily for the purpose  de fabrication d'asphalte principalement pour la
of manufacturing or processing goods for sale or  fabrication ou la transformation de marctandises °
lease. vendre oa louer.

Submissions were made concerning a third Des observations or@té formuEes concernant
incentive, the s. 125.1 manufacturing and process-  undnegsistimulant, soit le edit au titre des
ing profits tax credit. The availability of this incen- ergfices de fabrication et de transformatioavar”
tive was not raised in the courts below and is noa l'art. 125.1. Le droifa 'ce stimulant n'a past

an issue in this appeal. invogdievant les tribunaux iefieurs et ne cons-
titue pas une question en litige dans lesprit
pourvoi.

Manufacturing or Processing Goods for Sale Fabrication ou transformation de marchandises a
vendre

Canadian jurisprudence to this point has adopted Il ressort de la jurisprudence canadienne deux
two divergent interpretations of the activities that intetgtions divergentes des act@gt’compor-
constitute manufacturing and processing goods for  tant fabrication et transformation de marchandises
sale. Without canvassing these authorities exhaust vendre. Il peugtte utile, sans examiner deca,
tively, it may be helpful to outline briefly those  approfondie la jurisprudence pertinente, d’exposer



[2000] 1 R.C.S. WILL-KARE PAVING & CONTRACTING C. CANADA  Le juge Major 929

cases which delineate these two distinct ewmiment les affaires qui illustrent ces deux
approaches. ecoles de peee.
One point of view is expressed @rown Tire L'un des deux points de vue est expgidans 20
Service Ltd. v. The Queen, [1984] 2 F.C. 219 Crown Tire Service Ltd. c. La Reine, [1984] 2 C.F.
(T.D.), where the court imports common law and 219 ifist.), qui invoque des distinctions issues
provincial sale of goods law distinctions in defin-  de la common law et du droit provincial ememati’
ing the scope of the manufacturing and processing  de vente de marchandiseipiodiadmissibi-
incentives’ application. Only capital property used e l#ix stimulants fiscaux accesipour la fabri-
to manufacture or process goods to be furnished  cation et la transformation. Seuls sont admissibles
through contracts purely for the sale of such goods les biens en immobilisatias ydis’ fabriquer
qualifies. Property used to manufacture or process  ou transformer des marchandises fourmgies en ex”
goods to be supplied in connection with the provi-  cution de contrats comportant uniquement la vente
sion of a service, namely through a contract for  de ces marchandises. Un biempaititi$abriquer
work and materials, is not viewed as being used ou transformer des marchandises fournies dans le
directly or indirectly in Canada primarily in the  cadre de la prestation de servicesa-cligst€n
manufacturing or processing of goods for sale, and ec@idn d’'un contrat de fourniture d’'ouvrage et
as such, does not qualify for either the accelerated  deriaat; n'est pas congd& comme utilie’
capital cost allowance or the investment tax credit. directement ou indirectement au Canada surtout
pour la fabrication ou la transformation d'articles
destirésa la vente et n'ouvre donc pas draita
déduction pour amortissement até&ré ou au -
dit d’impdt a l'investissement.

The Crown Tire case related to whether the La question en litige dans l'affair@€own Tire 21
application of treads manufactured by the taxpayeetait de savoir si la fixation de bandes de roule-
to tires brought in by customers for repair consti- ment fabegupar la contribuable des pneus
tuted the manufacture or processing of goods for  que des clients venaiemfaisetuivalaita la
sale. Strayer J. (later J.A.) disallowed the taxpay-  fabricatioam lautransformation d’articles ven-
er's claim to the s. 125.1 manufacturing and dre. Le juge Strayer (eodapuisa’ la Cour
processing profits deduction as the manufactured  d’appel) & fejgbEtention de la contribuable
tread was supplied through a contract for work and  selon laquelle elle avait dro#d@udtmpdt au
materials, a characterization based upon the titre eexfibés de fabrication et de transforma-
method through which property transferred to the  ticevpid I'art. 125.1, car les bandes de roule-
buyer. See p. 223: ment fabrepgetaient fournies en exution d'un

contrat de fourniture d'ouvrage et de sralX,
cette qualificationetant fonéde sur le mode de
transfert de la propeté a I'acheteur. llecrit @ la
p. 223):

In Benjamin's Sale of Goods (London, 1974), in con- DarBenjamin’s Sale of Goods (Londres, 1974), on
sidering the distinction between a contract of sale of dit relativeanendistinction entre un contrat de vente
goods and a contract for work and materials, it is stated: de marchandises et un contrat de fourniture d’ouvrage et

de magtiaux:
Where work is to be done on the land of the employer TRAQUCTION] Lorsqu’un bien, meuble ou immeuble,
or on a chattel belonging to him, which involves the de I'employeur doit faire I'objet de travaux compor-
use or affixing of materials belonging to the person tant I'utilisation ou I'adjonction deiauat apparte-
employed, the contract will ordinarily be one for nant personne engega cet effet, il s’agira nor-

work and materials, the property in the latter passing malement d’'un contrat de fourniture d’ouvrage et de
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to the employer by accession and not under any con- erimax; la propet de ceux-ci passant aloes °
tract of sale. I'employeur par accession et non pas en vertu d’'un
contrat de vente.

I believe that the situation here fits within the general Jestime que le prinogpéraf’énon€ dans
principle as stated iBenjamin. With respect to the Benjamin s’appliquea’ la situation en I'egre. Quant
retreading of tires owned by customers, it appears to me aux pneus appartenant aux clients, il me semble que
that the customers retain ownership throughout the pro- pendant tout le processus de rechapage ces derniers en
cess. conservent la prop#’

A second line of authority departs from the L’autre école de pere® se dissocie du point de
point of view inCrown Tire and declines to apply  vue expendansCrown Tire et se refusa appli-
statutory and common law sale of goods rules in  queeltfesissues des lois et de la common law
delineating that capital property to which the man-  enematile vente de marchandises patedhi-
ufacturing and processing incentives apply. aequels biens en immobilisation s’appliquent
Rather, these cases advocate a literal construction  les stimulants fiscauwesqmndia fabrication
of “sale” such that the provision of a service inci- et la transformation. Ekeopise pluf une
dental to the supply of a manufactured or intergtion litEérale du mot «vente», de telle
processed good does not preclude receiving the  sorte que la prestation d'un service aadessoire °
benefit of the incentives. Any transfer of property  fourniture d'un article fabrigu” transform’
for consideration would suffice. Sddalliburton  n’empéche pas le contribuable derbficier des
Services Ltd. v. The Queen, 85 D.T.C. 5336 stimulants. Le transfert de prericontre valeur
(F.C.T.D.), affd 90 D.T.C. 6320 (F.C.A.), afithe  suffit. Voir Halliburton Services Ltd. c. La Reine,
Queen v. Nowsco Well Service Ltd.,, 90 D.T.C. 85 D.T.C. 5336 (C.F'elnst.), conf. par 90 D.T.C.
6312 (F.C.A)). 6320 (C.A.F.), ¢ta Reine c. Nowsco Well Service

Ltd.,, 90 D.T.C. 6312 (C.A.F.).

Halliburton andNowsco considered the form of DansHalliburton et Nowsco, le type de contrat
contract entered into between the taxpayer and  entre le contribuable et le client eta jogs ~
customer to be irrelevant. In both cases the Federal  pertinent. Dans les deux cas, la Couedsappel f
Court of Appeal quoted with approval language rale & eitapprou®’ce que disait le juge Reed,
from Reed J.'s decision iHalliburton at the Trial  en premie instance, dandalliburton, semblant
Division that appears to suggest an alternative test  recommander un aatee fori# sur la source
based upon the source of the taxpayer’s profit. As  ahéfife du contribuablea(la p. 5338):
stated by Reed J., at p. 5338:

...1 do not find any requirement that the contract. .. je ne trouve aucune exigence selon laquelle le con-
which gives rise to the taxpayer's profit must be of a trat qui donne lieeadfide du contribuable doive
particular nature, eg: one for the sale of goods and nadtre d’une nature particeli¢ par ex.: un contrat pour la
one of a more extensive nature involving work and vente de marchandises et non un contrat d'une nature
labour as well as the goods or material supplied. In my  gikrsdue qui comprend le travail et la main-d’ceuvre
view it is the source of the profit, (arising out of ainsi que les marchandises ou lesamatjui sont
processing) that is importan. . not the nature of the fourni®A mon avis, c’est la source dwefgfice, (qui
taxpayer’s contract with its customers. ecdule de la transformation) qui est importante [. . .] et

non la nature du contrat du contribuable avec ses clients.

Rolls-Royce (Canada) Ltd. v. The Queen, 93 L'arret Rolls-Royce (Canada) Ltd. c. La Reine,
D.T.C. 5031 (F.C.A)), attempted to reconcile these 93 D.T.C. 5031 (C.A.F.), tente de concilier les
diverging lines of authority by restrictinGronn  deux courants jurisprudentiels oppesen limitant
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Tires reasoning to circumstances that do not evi-  le raisonnement tenCraawsTire aux circons-
dence the manufacture of a discrete and identifi-  tanagsabiiSsant pas la fabrication d’'un article
able good prior or contemporaneous to the provi-  distinct et identifiable avant la prestation d'un ser-
sion of a service. As stated by MacGuigan J.A. at  vice ou sineuftenta celle-ci. Comme le dit le
p. 5034: juge MacGuigara(fa p. 5034):

The crucial distinction betwee®rownTire andHalli- La distinction cruciale entre les affair€sownTire et

burton seems to me toeh . .that the processing in Halliburton me semble [. . .] [tenir au fait] que la trans-
CrownTire “did not involve the creation of a good ante- formation en cause dans I'affaiven Tire «ne com-
cedent to its use in the provision of a service” The portait pas la @ation d’'une marchandise avant son
rubber strip inCrownTire was not on the evidence man- emploi dans la prestation d’un service» [...] Dans I'af-
ufactured or processed by the taxpayer, whereas the  Gagen Tire, les bandes de caoutchouctaient
cement inHalliburton was made by the taxpayer, indeed pas, selon la preuve, fdsigu’ transfore€s par la
was custom-made according to very exact specifica- contribuable, alors que dans IHéliperton, le
tions. cimentetait fabriqe” par la contribuable, ildtait méme
sur mesure selon des stipulationsstpecises.

In Hawboldt Hydraulics, supra, the respondent Dans Hawboldt Hydraulics, précite, la contri- 25
taxpayer relied upon theolls-Royce interpretation ~ buable intie€ se fonde sur linterptation, dans
of CrownTire to claim a Class 29 accelerated capi-Rolls-Royce, de la dcision Crown Tire pour
tal cost allowance and s. 127(5) investment tax = demandeedactibn pour amortissement aec”
credit with respect to property used to manufactureeré Eelon la cagorie 29 et le edit d'impét a

parts for use in repair services. Rejecting the tax-  l'investissemenu pl par. 127(5p T'egard
payer's claim, the court reverted to the original  d'un bien atipsur fabriquer des gtes devant
Crown Tire approach. Isaac C.J. wrote at p. 847: servir dans la prestation de serviepared#on.

La cour a ébou€ la contribuable et est revenae °
la position adom@é initialement dan€rown Tire.
Le juge en chef Isaaecfit @ la p. 847):

We are invited by the modern rule of statutory interpre-  dglermoderne d'interptation des lois nous invige °
tation to give those words their ordinary meaning. But doanegs mots leur sens ordinaire. Mais il s'agit en
we are dealing with a commercial statute and in com-  despd’'une loi commerciale et dans le monde du

merce the words have a meaning that is well under- commerce, les mots ont un sens bien compris. [...] Le
stood . .. Strayer J. was right, in my respectful view, to juge Strayer avait rassonon humble avis, de dire
say inCrownTire, at page 225 that: ceci dans lkecidionCrown Tire, a la page 225:
... one must assume that Parliament in speaking of ... il faut supposer que le Parlement en parlant «d’ar-
“goods for sale or lease” had reference to the general ticlesetstan vente o la location» a voulu, par
law of sale or lease to give greater precision to this eféeerice au droitey€ral en magte de vente ou
phrase in particular cases. de louage, doanegtte expression une plus grande

précision dans des cas patrticuliers.

In this appeal, Will-Kare admits that asphalt Dans le pesent pourvoi, Will-Kare reconna” 26
supplied in connection with its paving services is  que l'asphalte fourni dans le cadre des services
provided pursuant to a contract for work and  d’asphaltage I'est en application d’'un contrat de
materials. Nevertheless, Will-Kare requests that we  fourniture d’ouvrage et deanpatNsanmoins,
adopt theHalliburton andNowsco ordinary mean-  elle demandenotre Cour de recourdr I'interpré-
ing interpretation such that the manufacturing of  tation éenslir le sens ordinaire qui estqonhi-
goods for sale includes all manufactured goodsee dandialliburton etNowsco et selon laquelle la
supplied to a customer for consideration, regard-  fabrication de marchaadieeslre s’entend de
less of whether paving services are provided in  la fabrication de toute marchandise elevant ~
connection with that supply. To the contrary, the  foumnien client contre valeur, peu importe que
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respondent asserts that, as note@riowvnTireand  des services d’asphaltage soient fournis concur-

Hawboldt Hydraulics, use of the term sale in the  remment. L'irgenfait valoir au contraire que,

manufacturing and processing incentives necessa- comme il est merdamsCrown Tire et Haw-

rily imports common law and statutory sale ofboldt Hydraulics, le mot vente emplay dans le

goods concepts. cadre des stimulants fiscaux pour la fabrication et
la transformation s’entendenéssairement de la
vente de marchandises au sens de la common law
et de la loi.

Both parties make extensive reference to Han- Les deux parties citent abondamment lebal$
sard as support for their respective interpretations  de la Chanllagpui de leur intergtation res-
of Parliament's intent in utilizing the words  pective de l'intention égidlateur qui sous-tend
“goods for sale” in connection with the manufac-  I'emploi de «marchandiseadre» dans le cadre
turing and processing incentives. | do not propose  des stimulants fiscauxeacgorn la fabrication
to review this legislative material as | generally et la transformation. Je ne m’attardeeicpas °
agree with the characterization ascribed to it by = documegisldtifs€tant done’que je suiseaye-
Isaac C.J. inHawboldt Hydraulics, supra, at ralement d’accord avec la qualification progees”
pp. 846-47: leuegard par le juge en chef Isaac delasvboldt

Hydraulics, précité, aux pp. 846 et 847:

...it is clear from the total context of the legislation, . .. il ressort clairement du contexte global des textes
including the passages from tltéouse of Commons legislatifs, y compris des extraits d&ebats de la
Debates to which | have referred, that Parliament’s Chambre des communes auxquels j'ai fait eférence, que
objective in enacting the legislation was encouragement egisléiteur avait, en adoptant ces textes, pour objectif
of increased production of manufactured and processed de favoriser I'accroissement de la production et de la
goods to be placed on the domestic and international transformation de produitssdestimcurrencer les
markets in competition with foreign manufacturers. That manufactetessgers au pays comme sur le march’
that is the activity which Parliament sought to encourage international. Que ce kadtiVité que le Parlement
is, to my mind, plain from the Debates. It is equally voulait encourager ressort clairemmaot) sens, des
plain that Parliament intended to benefit manufacturers ebaly. Il estegalement manifeste que le Parlement
and processors who engaged in those activities. In other entendait avantager les manufacturiers et les transforma-
words, the relevant statutory provisions were designed teurs engigis ce genre d'actest” En d'autres
to give Canadian manufacturers and processors an termes, les disposgiisiasiiés applicables visaient
advantage over their foreign competitors in the domesti@a con€rer aux manufacturiers et transformateurs
and foreign markets. It is also clear that Parliament had canadiens un avantage parar&apsriconcurrents
in mind specific target groups and specific target activi-etrarigers, au pays atl’etranger. Il esegalement clair
ties. The legislation was not intended to benefit every gue le Parlementdiesprit des groupes ainsi que
manufacturing activity or every manufacturer. The lan- des a=didibles. Les dispositions n’ont pei® con-
guage of the statute is clear that the activity to be benesues au profit de toutes les actgtmanufactueres nia’
fited was the manufacture of goods for sale ordeas.  celui de tous les manufacturiers. Il ressort clairement du

texte de la loi que I'activit’devantefre avantagg €tait

la fabrication de marchandises desé&gd la vente o "

la location . . .

From the legislative material accompanying the |l ressort des documentsgislatifs se rapportant
manufacturing and processing incentives, it is  aux stimulants fiscaux en cause que l'objectif du
clear that Parliament’s objective was to encourageegislateuretait de rendre le secteur de la fabrica-
the manufacturing and processing sector’s ability  tion et de la transformation plus sqteenir la
to address foreign competition in the domestic and  concurenaegre sur les mar@s inErieur et
international markets and foster increased employ-  international et de favoriser 'emploi dans ce sec-
ment in that sector of the Canadian economy. Fur-  teur efmrtmie canadienne. De plus, il est
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thermore, it is clear that Parliament did not wishto ~ manifeste quegisldteur n'a pas voulueflhir
define exhaustively the scope of manufacturing or  de enaréxhaustive les actigii’de fabrication
processing, words which do not have distinct legal et de transformation, ces mots n’ayant aucun sens
meanings, but left it to the courts to interpret this  juridique particulier, maisa phrifié aux tribu-
language according to common commercial use.  nauadaetd’interpefer ces termes confoem’
The language in Hansard is not helpful as to the  naetiutsage commercial courant. Le langage
meaning which Parliament intended to subscribe to  erapiiayis le journal dessdats ne permet pas
the words “for sale or lease”. It neither dictates, @¢edhiner le sens que ledislateur a voulu
nor precludes, the application of common law sale  attribuer au teamesrdre oua louer». Ainsi,
of goods distinctions. I'application des distinctiogimblies en common
law relativemen®’la vente de marchandises n’est
ni prescrite ni exclue.

Notwithstanding this absence of direction, the Malgré cette absence deegision, vente et loca- 29

concepts of a sale or a lease have settled legal defi-  tion ont un seesabieeri droit. Comme il est
nitions. As noted inCrown Tire and Hawboldt  signak dansCrown Tire et Hawboldt Hydraulics,
Hydraulics, Parliament was cognizant of these dgi$lateur connaissait le sens de ces termes et
meanings and the implication of using such lan-etait’conscient des caggiences de leur emploi. Il
guage. It follows that the availability of the manu-  s’ensuit que les stimulants fiscauxezcpord’la
facturing and processing incentives at issue must  fabrication et la transformation ne visent que les
be restricted to property utilized in the supply of  biens eslipour la fourniture de marchandises °
goods for sale and not extended to property prima-  veadfexclusion des biens utilis” principale-
rily utilized in the supply of goods through con-  ment pour la fourniture de marchandisescan ex”
tracts for work and materials. tion de contrats de fourniture d’ouvrage et de
maegriaux.

It is perhaps true, as Will-Kare submitted and as |l se peut, comme l'a fait valoir Will-Kare et 30
noted inHalliburton, supra, at p. 5338, that the use  comme il est mentodansHalliburton, précit,
of sale of goods law distinctions sometimes yieldsa la p. 5338, que le recours aux distinctiets-
the anomalous result that the provision of services  blies en droit relativareentnte de marchandi-
in connection with manufactured and processed ses ait parfois po@quensé anormale que la
goods will disqualify property that would, but for  fourniture de services relativement aux marchandi-
the services, qualify for the incentives. Neverthe-  ses fabeg|Et transfore€s rende inadmissible
less, it remains that in drafting the manufacturing  un bien qui, sans les services, aumitddnn’
processing incentives to include reference to sale  aux stimulants. Il demeure toutefois que, en
or lease, Parliament has chosen to use language incluant les mentions de la vente ou de la location
that imports relatively fine private law distinctions.  dans les dispositiomgopant I'octroi de stimu-
Indeed, the Act is replete with such distinctions. lants pour la fabrication ou la transformation, le
Absent express direction that an interpretationegidlateur a opt’pour un langage qui fait appel °
other than that ascribed by settled commercial law  des distinctions relativement subtiles issues du
be applied, it would be inappropriate to do so. droiteariva Loi est en fait truéfé de telles dis-
tinctions. Sauf indication contraire expresse, il y a
lieu de recourira’l'interprétation qui écoule des
regles bieretablies du droit commercial.

To apply a “plain meaning” interpretation of the Interpéter en I'espCe le mot vente selon son3!
concept of a sale in the case at bar would assume  «sens ordinaire» supposerait que la Loi s’applique
that the Act operates in a vacuum, oblivious to the  en vase clos sans tenir aucun compte de la qualifi-
legal characterization of the broader commercial cation juridique des rapports commerciaux plus
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relationships it affects. It is not a commercial code enégaux qu’elle vise. Il ne s’agit pas d’'un code du
in addition to a taxation statute. Previous jurispru- commerce qui s'appuiee’ loi fiscale. Notre
dence of this Court has assumed that reference  Cour a tenu pour acquis, daesscastaalrs,
must be given to the broader commercial law to  qu'il faut s’en remettreelesrplus grérales
give meaning to words that, outside of the Act, are  du droit commercial pour attribuer ua degs °
well-defined. SeeContinental Bank Leasing Corp.  mots qui, ingpendamment de la Loi, sont bien
v. Canada, [1998] 2 S.C.R. 298. See also P. W. efidis. Voir Continental Bank Leasing Corp. c.
Hogg, J. E. Magee and T. CooRrinciples of  Canada, [1998] 2 R.C.S. 298. Voirdalement
Canadian Income Tax Law (3rd ed. 1999), at p. 2, P. W. Hogg, J. E. Magee et T. Ceokciples
where the authors note: of Canadian Income Tax Law (3¢ &d. 1999),a’la
p. 2, ai les auteurs signalent:

The Income Tax Act relies implicitly on the general = TRADUCTION] La Loi de l'impdt sur le revenu se
law, especially the law of contract and property. fonde implicitement sur le droit commun et plus particu-
Whether a person is an employee, independent contraceremént sur le droit des contrats et le droit des
tor, partner, agent, beneficiary of a trust or shareholder biens [. . .] Le fait qu'une personne soit ue,amploy”

of a corporation will usually have an effect on tax liabil- entreprenewwpiendant, un assecilin mandataire, le
ity and will turn on concepts contained in the general eréfiCiaire d’'une fiducie ou I'actionnaire d’'une seg”
law, usually provincial law. par actions @rgralement une incidence sur I'obliga-

tion fiscale et dpend de notions du droit commun, soit
géréralement du droit provincial.

Referring to the broader context of private com- |l est également conforme au principe moderne
mercial law in ascertaining the meaning to be de l'intgiion des lois en fonction de leur objet
ascribed to language used in the Act is also consis-  de s’en remettre au contexte plus large du droit
tent with the modern purposive principle of statu- commercial peterdiiner le sena donner aux
tory interpretation. As cited in E. A. Driedger, termes emgdoglans la Loi. Comme le dit E. A.
Construction of Satutes (2nd ed. 1983), at p. 87: Driedger da@snstruction of Satutes (2¢ éd.

1983),a la p. 87:

Today there is only one principle or approach, TRADUCTION] Aujourd’hui il n'y a qu'un seul prin-
namely, the words of an Act are to be read in their entire cipe ou solution: il faut lire les termes d’une loi dans

context and in their grammatical and ordinary sense har- leur contexte global en suivant le sens ordinaire et gram-
moniously with the scheme of the Act, the object of the matical qui s’harmonise avec I'esprit de la loi, I'objet de
Act, and the intention of Parliament. la loi et I'intention égislateur.

SeeRizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R.  VoirRizzo & Rizzo Shoes Ltd. (Re), [1998] 1
27, at para. 21. The modern approach to statutory  R.C.S. 27, au par. 21. Pourdtatterpdes lois
interpretation has been applied by this Court to the  fiscales, notre Cour a appéqui€thode
interpretation of tax legislation. S&302 British  moderne. Voir65302 British Columbia Ltd. c.
Columbia Ltd. v. Canada, [1999] 3 S.C.R. 804, at Canada, [1999] 3 R.C.S. 804, au par. 5, le juge
para. 5,per Bastarache J., and at para. p&  Bastarache, et au par. 50, le juge lacobuSii
lacobucci J.; Subart Investments Ltd. v. The  bart Investments Ltd. c. La Reine, [1984] 1 R.C.S.
Queen, [1984] 1 S.C.R. 536, at p. 578. 536Ja p. 578.

The technical nature of the Act does not lend La nature technique de la Loi ne permet pas
itself to broadening the principle of plain meaning eldigir le principe du sens ordinaire de neapa
to embrace popular meaning. The word sale has an  englober le sens courant. Le mot vente a un sens
established and accepted legal meaning. juridique étisgnli ‘et reconnu.
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Will-Kare's submissions essentially advocate Dans ses arguments, Will-Kareeponise essen- 34

the application of an economic realities test to the  tiellement I'application duecdes ealitts eco-
interpretation of what constitutes a sale for the pur-  nomiques pet@rndher ce qui constitue une

pose of the manufacturing and processing incen-  vente pour l'octroi des stimulants fiscaux au titre
tives. However, as noted above, in the absence of de la fabrication et de la transformation. Toutefois,
express legislative direction to the contrary, | view  comme je €@ dientione, sauf indication con-

the incentives’ reference to the concepts of sale traire expresse dans la loi, jerecqsé] ‘en ce

and lease as importing private law distinctions. As  qui concerne les stimulants fiscaux, le renvoi aux
such, the provisions at issue are clear and unam-  notions de vente et de louage introduit des distinc-
biguous and reference to economic realities is not  ttalslies par le droit prez’Les dispositions en
warranted. Seeshell Canada Ltd. v. Canada, cause sont claires et negquivoques, et le renvoi

[1999] 3 S.C.R. 622, at para. 40. awpalies économiques n'est pas justfiVoir
Shell Canada Ltée c. Canada, [1999] 3 R.C.S. 622,
au par. 40.

It would be open to Parliament to provide for a |l serait loisible au dgislateur de mvoir une 35
broadened definition of sale for the purpose of efirdfion plus €tendue de la vente aux fins de
applying the incentives with clear language to that  I'application des stimulants fiscaux en adoptant un
effect. Given, however, the provisions merely refer  Ildbelir en ce sens. Cependant, comme les dis-
to sale, it cannot be concluded that a definition  positions en cause renvoient simpldangatite,
other than that which follows from common law  on ne peut conclure gu’il a voulu donner une autre
and sale of goods legislation was envisioned. geodque celle efoulant de la common law et

des lois relatives la vente de marchandises.

For the taxation years in issue, approximately 75 Pour les aneés d’'imposition consatées, envi- 36

percent of the asphalt produced by the Will-Kare’s  ron 75 pour 100 de I'asphalte déabtigsine de

plant was supplied in connection with Will-Kare’'s  Will-Kaetait fourni dans le cadre des services

paving services. Thus the plant was used primarily ~ d’asphaltage de Will-Kare. Ainsi, Etsinati-

in the manufacturing or processing of goods sup- eeligfincipalement pour la fabrication ou la trans-

plied through contracts for work and materials, not ~ formation de marchandises fourniescetioax”

through sale. Property in the asphalt transferred to  de contrats de fourniture d’'ouvrage eé-de mat’

Will-Kare's customers as a fixture to real property.  riaux, et non eoution de contrats de vente. La
propriett de l'asphalte est pass’aux clients de
Will-Kare comme accessoire fixe d'un bieset’

The principles enunciated i@rown Tire and Les principesshon@s dan<Crown Tire et Haw- 37

Hawboldt Hydraulics, to the extent they dictate boldt Hydraulics, dans la mesureudls privilegient
reference to a common law and statutory definition  déindion de la vente selon la common law et
of sale, offer a guide preferable to the broader les lois pertinentes, offrent destpsgmefé-
interpretation of sale described ktalliburton and rablesa l'interprétation plus ghérale de la vente
Nowsco. préconi€e dandHalliburton et Nowsco.

Therefore | would dismiss the appeal with costs Par coneguent, je suis d’avis de rejeter le pour—38

throughout. voi aveceapiens dans toutes les cours.
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The reasons of Gonthier, McLachlin and Binnie Versiondaise des motifs des juges Gonthier,
JJ. were delivered by McLachlin et Binnie rendus par

BINNIE J (dissenting) — The fundamental issue LE JUGE BINNIE (dissident) — La question fon-
in this case is the interpretation of everyday words  damentale enediesgst lintermfation de
used by Parliament in the context of a tax regime  termes courants emphyledgislateur dans le
based on self-assessment. In 1997, the last year for  contexteediorerfiscal fond sur I'autocotisa-
which precise statistics are available, 20,453,540 tion. En 1997 ederamiee pour laquelle nous
tax returns were filed with Revenue Canada. Most  disposons de statistigeeiseqr 20 453 540
taxpayers are not (and likely have no desire to be)ecladations de revenu oet produites aups de
learned in the law. When confronted as here with  Revenu Canada. La plupart des contribuables ne
the phrase “primarily in the manufacturing or  sont pas des juristes (et n'ont probablement aucun
processing of goods for sale or lease” underesidde [Etre). Confrorg#; comme en l'egxe,a
s. 127(9) of thdncome Tax Act, S.C. 1970-71-72, [linterptation de I'expression «principalement
c. 63 (“Act”), he or she is entitled, in my opinion,  pour la fabrication ou la transformation de mar-
to the benefit of the plain meaning of an everyday  chandisendre ow louer» au par. 127(9) de la
word like “sale”. The taxpayer was denied thatLoi de I'impdt sur le revenu, S.C. 1970-71-72,
benefit by the Minister in this case. The millions of  ch. 63 (la «Loi»), le contribuable a alnzign’
taxpayers who areot lawyers cannot be expected  avis, &mdice du sens ordinaire d’'un mot aussi
to reach forBenjamin’s Sale of Goods to research ~ courant que «vente». En kesp’le ministre a
the difference between a contract for the sale of eehieslghéfice a la contribuable. On ne peut
goods and a contract for work and materials and to  demander aux millions de contribualbhes qui
apply these distinctions in the assessment of their  pasitdes avocats d'aller consulter I'ouvrage
own income tax liability. | would therefore allow Benjamin’s Sale of Goods pour y &couvrir la dif-
the appeal. dfence entre un contrat de vente de marchandises

et un contrat de fourniture d’'ouvrage et de enat’
riaux, et d'appliquer ces distinctions pouatekmi-
ner leur propre obligation fiscale. Je suis donc
d’avis d’accueillir le pourvoi.

The taxpayer appellant, who was originally in La contribuable appelante, getait a I'origine
the paving business, expanded his operation to  une entreprise de palagg,se$ activits pour
include the manufacture of asphalt, and thereafter vy inclure la fabrication d'asphalte, et aedemand”
claimed an accelerated capital cost allowance  ensuiteathetidn pour amortissement atégé
under s. 20(1¥) of the Act. (The appellant also  au titre de I'al. 2@j1de la Loi. (L'appelante a
seeks an investment tax credit pursuant to s. 127(®galement demaedin cedit d'impdt a I'investis-
of the Act.) Entitlement to the accelerated capital  sement en vertu du par. 127(5) de la Loi.) Le droit
cost allowance (“fast tax write-off”) turns on the a la &duction pour amortissement at&é dépend
taxpayer’s ability to demonstrate that its invest- de la capadit’la contribuable deediontrer
ment in the asphalt plant was made to acquire qu’elle a investi dans l'usine de fabrication d'as-

property phalte dans le but d'aegudes biens

to be used directly or indirectly by him in Canada pri- deweiné Utili€s directement ou indirectement par
marily in the manufacturing or processingguiods for [elle] au Canada surtout pour la fabrication ou la trans-
sale or lease [emphasis added] formationndar chandises en vue de la vente ou de la

location [italiqgues ajo@s]

within the meaning of s. 20(H) of the Act and  au sens de I'al. 20fL}e la Loi et des catjories
Classes 39 and 29 in Schedule Il of theomeTax 39 et 29 de I'annexe |l dReglement de I"impdt
Regulations, C.R.C. 1978, c. 945. Entitlement to sur le revenu, C.R.C. 1978, ch. 945. Le droit au
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the investment tax credit turns on similar wording edit’d'impdt a I'investissement est fornauldans
in s. 127(9)¢)(i). des termes similaires au sous-al. 12G)(®)

The asphalt plant produced a manufactured L'usine de fabrication d’asphalte produisait urf*l
product in a saleable condition. The asphalt came enaat pet a vendre. De toutevidence, I'as-
fully into existence prior to any paving services  phali&t produit avant la prestation de tout ser-
being rendered, obviously. The evidence is that vice de pavage. Selon la preuve, la contribuable a
about 25 percent of the product was appropriated pris environ 25 pour 100 du produit pour le vendre
by the taxpayer and sold as is to customers. It dis-  telagdebk clients. Le reste de I'asphalte a servi
posed of the balance of the asphalt under various I'exécution de divers contrats de fourniture d'ou-
paving contracts for work and materials. None of  vrage et deri@ax; la contribuable n'en ayant
the asphalt was retained by the taxpayer. The Min-  pas censkevministre a refesla déduction
ister denied the fast tax write-off because, while pour amortissemegiéracall motif que, e
the asphalt plant produced a saleable product, the  si l'usine de fabrication d’asphalte produisait un
taxpayer chose to dispose of it primarily under armati pgta vendre, la contribuable a choisi de
contracts for work and materials rather than under  I'utiliser principalement esuted de contrats
contracts of sale within the meaning of thte of  de fourniture d’ouvrage et de reagux et non de
Goods Act, 1893 (U.K.), 56 & 57 Vict., c. 71, and  contrats de vente de marchandises, au sens de la
various derivative provincial statutes. Sale of Goods Act, 1893 (R.-U.), 56 & 57 Vict.,

ch. 71, et de diverses lois provincialesides.

It is common ground that if the taxpayer had Nul ne conteste que, si la contribuable avait corf?
sold to its paving customers the asphalt in one con-  clu avec ses clients un contrat pour la vente de
tract and the installation of it in another, it would  I'asphalte et un autre petandife, elle aurait
be entitled to the deduction. draitla dduction.

In this case, the Tax Court of Canada and the La Cour canadienne de liropet la Cour d’ap- 43
Federal Court of Appeal upheld the Minister's petéffale ont confirm’la dscision du ministre
decision based on an interpretation developed by en se fondant sur une explicatiem planie
Strayer J. irCrown Tire Service Ltd. v. TheQueen,  juge Strayer dan€rown Tire Service Ltd. c. La
[1984] 2 F.C. 219 (T.D.), where he said at p. 225Reine, [1984] 2 C.F. 219 (% inst.),a la p. 225:

While the distinctions employed here may seem Bien que ces distinctions puissené para@lque
somewhat technical and remote from revenue law, one peu subtlearagres au droit fiscal, il faut supposer
must assume that Parliament in speaking of “goods for que le Parlement en parlant «d’articles d@ldatin”
sale or lease” had reference to the general law of sale or verdgelalocation» a voulu, par uneféfence au
lease to give greater precision to this phrase in particular dnaéta’en maere de vente ou de louage, donaer °
cases. cette expression une plus grandeigion dans des cas

particuliers.

As applied to the facts of this case, however, the Toutefois, vu les faits de I'espe, 'asphaltea” 44
asphalt at the plant door was in fact “for sale”. The  sa sortie de |'etmieeffectivementavendre».
Minister’s interpretation requires that the statutory  L'intetption du ministre suppose l'ajout de
text be supplemented with additional words so  quelques mots au texte de la loigomer (il
that, as extended, it would read “goddsbe diss  s’agit de «marchandisedestinées a étre aliénées
posed of under contracts for sale or lease”. | agree en exécution de contrats de vente ou de location».
in this respect with the approach of Reed J. speak-  Je scaisetsgarda I'analyse du juge Reed qui
ing of a comparable provision of the Acthfalli-  parlait d’'une disposition semblable de la Loi dans
burton Services Ltd. v. The Queen, 85 D.T.C. 5336 Halliburton Services Ltd. c. La Reing, 85 D.T.C.
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(F.C.T.D.), at p. 5338, affd 90 D.T.C. 6320 5336 (C.R ifst.), d la p. 5338, conf. par 90
(F.C.A.): D.T.C. 6320 (C.A.F.):

It seems to me to be quite clear that what was intended Il me sembleasesr Gue ce qui estguu est une
was a tax deduction with respect to profit arising out of eduttion fiscale en ce qui a trait aenéfice qui
the manufacturing and processing of goods, not aecodle de la fabrication et de la transformation de mar-
requirement that the goods had to be sold in a particular chandises et non une exigence selon laquelle les mar-
fashion. chandises doiveetré vendues d’'une mamé particu-

liere.

Considerable argument was addressed to us andLa question du pourcentage d’asphalte @iks’
in the courts below about the percentage of asphalt ecugion des contrats de fourniture d’'ouvrage et
that was disposed of under contracts of work and  derimak par opposition aux contrats de vente
materials as opposed to contracts of sale. This ett @abondammentetbattue devant notre Cour et
debate was precipitated by the word “primarily” in  les tribunaux d'instaneziénfie. C'est I'emploi
the definition. In my view, the taxpayer’s case, ifit ~ de «principalement» dansefiaitidh qui a
is to succeed, does not turn on these percentages, edesdibat.A mon avis, le suas de la contri-
but on the proposition that all of the asphalt pro- buakleedd non pas de ces pourcentages mais
duced at the plant was for sale and asphalt dis- deekethélon laquelle la totaitde I'asphalte
posed of under a contract for work and materials  fabrgllsine€tait destieea la vente et I'utili-
was a “sale” of the manufactured asphalt within  sation de I'asphalte emutmxi d’'un contrat de
the plain meaning of the Act. fourniture d’ouvrage et de eniiX €tait une
«vente» de I'asphalte fabriguselon le sens ordi-
naire de la Loi.

Contracts for Work and Material Contrats de fourniture d'ouvrage et derimat’

The appellant’s standard form customer contract Le contrat type que I'appelante faisait sigmer °
was “for furnishing all labour, materials and ses cliensvyait qu'elle fournissaitTRADUC-
equipment required for the performance” of theTION] «la totalig de la main-d'ceuvre, des reat’
work. In the sample contract provided in the appel-  riaux et de l'outillagessairesa 'exécution»
lant's record, the handwritten notation undertook  des travaux. Dans I'exemplaire figurant dans les
to “excavate unsuitable material, supply necessary  dossiers de I'appelante, une note manuscrite
gravel, grade, compact and pave with2'2df indique que le contractant s’engage[TRADUC-
asphalt”. The global price for the job is then stipu-TION] «enlever les matiaux impropres, fournir le
lated. The evidence was that about half of the con- gradeessaire, niveler le terrain, effectuer le
tract price was for materials, of which about half =~ compactage et appliduepo2 d’asphalte». Y
was for asphalt. These percentages are not signifi-  figure ensuite le prix global des travaux. Selon la
cant because the tax benefit relates not to a per-  preuve, environ la duojtiix du contrat s'ap-
centage of the paving contract price but to the pliquait awenaak, donta peu pes la moit
$433,535 wholly spent to acquire the asphalt plant. ~ pour I'asphalte. Ces pourcentages importent peu
étant done’que l'avantage fiscal s'attache non pas
a un pourcentage du prix du contrat d’asphaltage
maisa la totali€ de la somme de 433 535 &peh-
sée pour l'acquisition de l'usine de fabrication
d’'asphalte.

| note at the outset that this case differs from the Je souligne d’ené® de jeu que la esente
“repair cases” such dolls-Royce (Canada) Ltd.  espece difEre des «affaires deepéaration», telle
v. The Queen, 93 D.T.C. 5031 (F.C.A)), applica- I'affaiRolls-Royce (Canada) Ltd. c. La Reine, 93
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tion for leave to appeal to the Supreme Court of D.T.C. 5031 (C.A.F.), demande d’autorisation de
Canada refused, [1993] 2 S.C.R. x, where it was  pouavéé Cour summe du Canada refes,
held that the overhauling of aircraft engines consti-  [1993] 2 R.C.Su »naa @cidé que la evision
tuted “manufacturing or processing” but not “for de moteursemaéf constituait une actieitde
sale” because the engines in issue were throughout  fabrication ou de transformation, mais pas d'une
owned by customers of the taxpay€rown Tire,  marchandise «des@r’a la vente» parce que les
supra, is to the same effect. No such issue arises  moteurs en cause demeuraient durant tout le pro-
here. In the beginning, the taxpayer owned the  cessus laq#odgs clients de la contribuable.
asphalt. At the end, the customer did. The only  E&@rownTire, précit, va dans le ahe sens.
issue on this appeal is whether the asphalt as man-  La question ne se pose pascen Respoint
ufactured was for sale. desprt, I'asphalte appartenaitla contribuable.

Au point d'arrivee, elle appartenait au client. La

seule question en litige dans leepeht pourvoi est

de savoir si l'asphalte ainsi fabrigétait destie’a

la vente.

La Forest J. pointed out k. W. Liebig & Co. v. Dans l'arét H. W. Liebig & Co. c. Leading 48
Leading Investments Ltd., [1986] 1 S.C.R. 70, at Investments Ltd., [1986] 1 R.C.S. 70a la p. 83, le
p. 83, that “the primary meaning of sale is the juge La Forest souligne que «le sens premier du
transfer of property to another for a price”. Refer-  mot vente est le transfert de leetprapguel-
ring to the definition in theOxford English Dic-  qu’un d’autre, moyennant un prix quelconque».

tionary of “sale” as “[tlhe action or an act of sell-  Renvoyantla® &finition que donne leOxford
ing or making over to another for a price; theEnglish Dictionary du mot ale» — «[l]'action ou
exchange of a commodity for money or other valu-  l'acte de vendre ou deeteanaf'quelqu’un

able consideration”, La Forest J. said of the word  d’autre moyennant un pdlRafige d’'une mar-
“sale”, in the admittedly different context of a real  chandise contre de I'argent ou une autreresnsid”
estate purchase agreement, “I do not think the tion valable» —, le juge La Forest dit ceci, dans le
technical meaning that lawyers may attach to a  contexte certesedifid’'une convention d'achat
word for certain purposes should be substituted for ~ d’un bien immobilier: «Je ne pense pas qu'il faille
the ordinary meaning of that word in everyday remplacer le sens ordinaire d’'un mot du langage
speech unless there is evidence that the parties  courant par le sens technique que les avocats peu-
intended to use it in that special or technical sense”  vent lui attbeertaines finsa moins qu'il n'y
(p. 84). In my view, ordinary words in the Act like  ait deements de preuve que les parties ont
“for sale” should also be interpreted in light of  voulu utiliser ce mot dans son sagial spi tech-
“the ordinary meaning of the word in everyday  nique» (p. 84non avis, des termes ordinaires
speech”. Here, the supply of asphalt was specified, de la Loi comme le terme «en vue de la vente»
although the price was not allocated in the contract  devraientettssnterpetés selon le «sens ordi-
as between work and materials. The customer's naire d'un mot du langage courant». En l'occur-
objective was to obtain an asphalt driveway, and rence, la fourniture d’aspalte sfgcifiee,
the services provided by the taxpayer were inci- emma’si dans le contrat le prix de I'ouvragetait
dental to realization of that objective. The price  pas irglig€paement de celui des neataux.
was paid, and the customer became the owner of  L'objectif du chémit d'obtenir une adlé
the asphalt in his driveway. The taxpayer and its  asphadif les services fournis par la contribua-
customers were likely oblivious to the fact (relied  étaiént accessoiresla galisation de cet objec-
on by the Minister) that, in the eye of the law, title  tif. Une fois le prixepdg client devenait pro-
priétaire de l'asphalte recouvrant soneall La
contribuable et ses clientsetdient vraisemblable-
ment pas conscients du fait (invegpar le minis-
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to the steaming stretch of asphalt passed by acces-  tre) gu'aux yeux de la loi, le titre sur cette bande
sion. fumante d’asphalte passait par accession.

This Court has frequently endorsed the “plain Notre Cour a fequemment sanctioenla €gle
meaning” rule of interpretation in relation to the  d'intetation dite du «sens ordinaire» en ce qui
Act. A recent instance i$hell Canada Ltd. v.  concerne la Loi. L'aef Shell Canada Ltée c.
Canada, [1999] 3 S.C.R. 62%er McLachlin J., as Canada, [1999] 3 R.C.S. 622, en est uacent
she then was, for the Court, at para. 40: exemple. Le juge McLachlin (maintenant Juge en

chef) y dit ceci au nom de la Cour (au par. 40):

Where the provision at issue is clear and unambiguous, Lorsque la disposition en cause est claieggt non ~
its terms must simply be applied . voque, elle doit simplemermtre appligee . . .

For this proposition, McLachlin J. cite@ontinen- A l'appui de cetehon@, le juge McLachlin cite
tal Bank Leasing Corp. v. Canada, [1998] 2 S.C.R. Continental Bank Leasing Corp. c. Canada, [1998]
298, at para. 5lper Bastarache J.Tennant v. 2 R.C.S. 298, au par. 51, le juge Bastarathe;
M.N.R,, [1996] 1 S.C.R. 305, at para. 1per nantc. M.RN,, [1996] 1 R.C.S. 305, au par. 16, le
lacobucci J.jFriesen v. Canada, [1995] 3 S.C.R.  juge lacobucciFriesen c. Canada, [1995] 3
103, at para. 1lper Major J.; Alberta (Treasury  R.C.S. 103, au par. 11, le juge Majdktberta
Branches) v. M.N.R,, [1996] 1 S.C.R. 963, at para. (Treasury Branches) c. M.RN., [1996] 1 R.C.S.
15, per Cory J. 963, au par. 15, le juge Cory.

This is not to say that the “plain meaning” is to Cela ne veut pas dire que le tribunal doive appli-
be applied by a court oblivious to the context. In  queetderdu «sens ordinaire» hors de tout con-
Stubart Investments Ltd. v. The Queen, [1984] 1  texte. Dans l'agt"Stubart Investments Ltd. c. La
S.C.R. 536, at p. 578, Estey J. emphasized thdeine, [1984] 1 R.C.S. 536a la p. 578, le juge
“[c]ourts today apply to this statute [tHecome  Estey souligne qu’«[a]ujourd’hui, les tribunaux
Tax Act] the plain meaning rule, but in a substan-  appliquentette loi [laLoi de I'impdt sur le
tive sense”, which he elaborated by reference toevenu] la régle du sens ordinaire, mais en tenant
the oft-quoted passage from E. A. Driedgeon- compte du fond», ethode qu'il a expligeé en
struction of Statutes (2nd ed. 1983), at p. 87  renvoyamt’éxtrait souvent cé’de l'ouvrage de
(which Driedger styled “the modern rule”): E. A. Driedger ingit@onstruction of Satutes (2¢

eéd. 1983),a la p. 87 (que Driedger appelle «la
regle moderne»):

Today there is only one principle or approach, TRADUCTION] Aujourd’hui il n'y a qu'un seul prin-
namely, the words of an Act are to be read in their entire cipe ou approche: il faut lire les termes d’une loi dans

context and in their grammatical and ordinary sense har- leur contexte global en suivant le sens ordinaire et gram-
moniously with the scheme of the Act, the object of the matical qui s’harmonise avec I'esprit de la loi, I'objet de
Act, and the intention of Parliament. la loi et I'intention égislateur.

“[W]ords, like people, take their colour from  Selon le professeur J. Willig,la p. 6, dans «Sta-
their surroundings”, observed Professor J. Willis at  tute Interpretation in a Nutshell» (19%3n.16
p. 6 in “Statute Interpretation in a Nutshell” Bar Rev. 1, article classique que cite le juge Estey,
(1938), 16Can. Bar Rev. 1, the classic article cited  da8mibart Investments, précité,a la p. 577, TRA-
by Estey J. at p. 577 &ubart Investments, supra.  DUCTION] «[lJes mots, comme les gens, prennent la
More recently, Professor J. M. Kernochan has couleur de leur environnement»edelmsngnt,
made a similar point: “The precise words which le professeur J. M. Kernochan aexripoint
are in issue in relation to the facts must be weighed  de vue similr@UCTION] «Les termes @cis
in the light of successive circles of context” (“Stat-  qui sont en litigeegard aux faits doivergtre
utory Interpretation: An Outline of Method” ammiés d'apes des cercles contextuels succes-
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(1976), 3Dalhousie L.J. 333, at pp. 348-49). The  sifs» («Statutory Interpretation: An Outline of
Subart Investments principles were further  Method» (1976), Balhousie L.J. 333, aux
addressed by Cory J. inAlberta (Treasury pp. 348 et 349). Les principeson&s dans l'aef
Branches) v. M.N.R.,, supra, at para. 15: Subart Investments ont été repris par le juge Cory
dansAlberta (Treasury Branches) c. M.R.N., pré-
cité, au par. 15:

Even if the ambiguity were not apparent, it is significant enh"si 'ambigué n'était pas apparente, il importe de
that in order to determine the clear and plain meaning of signaler qu’il convient toujours d’examiner «l'esprit de
the statute it is always appropriate to consider the la loi, I'objet de la loi et I'intenti@gidlateur» pour
“scheme of the Act, the object of the Act, and the inten- etemhiner le sens manifeste et ordinaire de la loi en
tion of Parliament”. cause.

In Québec (Communauté urbaine) v. Corp. Dans Québec (Communauté urbaine) c. Corp. 52
Notre-Dame de Bon-Secours, [1994] 3 S.C.R. 3, Notre-Dame de Bon-Secours, [1994] 3 R.C.S. 3, le
Gonthier J., for the Court, cited and applied the  juge Gonthier au nom de la Cour, cite et applique

Subart Investments principles and, at p. 17, les principes de &ar8ubart Investments, et
adopted the following statement as summarizing adopt®fi@ suivantesumant sa conclusion sur
his conclusion on the issue of ambiguity in the leg-  la question de I'arnthidiuih texte dégislatifa la
islative text: p. 17:

There has been one distinct change [Btelbart], how- Toutefois, il y a eu un net changement ¢a@tubart]

ever, in the resolution of ambiguities. In the past, resort dansedalution d’ambigués. Dans le pass’on

was often made to the maxims that an ambiguity in a recourait souvent aux maximes selon lesquelles toute
taxing provision is resolved in the taxpayer’s favour and ami@igléns une disposition fiscale dett€ €solue

that an ambiguity in an exempting provision is resolved en faveur du contribuable et touteiténudzigs”une

in the Crown’s favour. Now an ambiguity is usually dispositioevpyant une exemption datre €solue en
resolved openly by reference to legislative intent. faveur de Sa Majesthos jours, une ambigiest

[Emphasis added by Gonthier J.] habituellemesbhie ouvertement en tenant compte de
lintention du Egislateur. [Souliga” par le juge
Gonthier.]

The emphasis on purposive interpretatiofNatre-  L'accent mis dandNotre-Dame de Bon-Secours,
Dame de Bon-Secours, supra, is occasionally por-  gCité, sur l'interpetation €léologique est parfois
trayed as somewhat out of step with the modern  cersidomme allanta " contre-courant de la
plain meaning rule: see, e.g., B. J. Arnold, “Statu- egle’ moderne du sens ordinaire: vod, titre
tory Interpretation: Some Thoughts on Plain  d'exemple, l'article de B. J. Arnold enkgtitu-
Meaning”, in Report of Proceedings of the Fiftieth  tory Interpretation: Some Thoughts on Plain Mea-
Tax Conference (1999), 6:1, at p. 6:20, but | don’t  ning», daRaport of Proceedings of the Fiftieth
think this observation is correct. TiNotre-Dame  TaxConference (1999), 6:1a’la p. 6:20, mais cette
de Bon-Secours judgment was directed against observation &smon sens incorrecte. L'atr”
excessive resort to “predetermined presumptionsNotre-Dame de Bon-Secours met en garde contre
and advocated greater focus on the actual “legisla-  le recours excessif @asonyqpions métablies»
tive provision in question” (p. 20). The Court held  e¢qumise d’'accorder la primaud la «disposi-
that where, after going through tBaubart Invest-  tion législative en cause» (p. 20). La Cour dit que
ments analysis, a court concludes that the words  sies@voir applige’la n€thode d'analyse de
themselves do not disclose a “plain meaning”, &a&Ubart Investments, le tribunal conclut qu'il
other interpretive tools must necessarily gain in  ne egagé pas des mots euemeés un «sens
influence, including “the context of the statute, its ordinaire», il lui faut alors recaudfautres
objective and the legislative intent” (p. 20). Far  outils d’'intetg@tion, dont «[le] contexte de la loi,
from downplaying the “plain meaning”, Gonthier  [...] I'objet de celle-ci et [. . .] I'intentionedjist
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J., at p. 21, was at pains to explore the statutory lateur» (p. 20). Loin de minimissgldadu

text, finally concluding at p. 27 that: «sens ordinaire», le juge Gonthier analyse soigneu-
sement le texte de la loi (p. 21), pour conclure fina-
lement en ces termea (@ p. 27):

If the legislature had intended that the tax exemption of . . si le Bgislateur avait voulu que I'exemption de taxes

a reception centre should be subject to the existence of a d'un centre d'accueil soit segoaddiemistence

permit issued by the proper authority, it would have said d’'un peratig@ par I'autori€ comggtente, il l'aurait

so expressly as it did for day-care centres. The same tex- expargsmentionem’comme il I'a fait pour les gar-

tual argument can be drawn from s. 204(15 . deries. Le rafne argument de texte peetre tig du
par. 204(15) . . .

The first rule identified in théNotre-Dame de La premére egle &gage dans leasung figu-
Bon-Secours summary at p. 20 is that “[tlhe inter- raatla p. 20 de I'aef Notre-Dame de Bon-
pretation of tax legislation should follow the ordi- Secours est que «[l]'interpetation des lois fiscales
nary rules of interpretation”. The “ordinary rules”  devraitewmbaux Egles ordinaires d'interpta-
include the modern plain meaning rule, as noted tion». Legleg’ ordinaires» comprennent la
by J. E. Fulcher, a tax counsel with the Departmentegler'moderne du sens ordinaire, comme le fait
of Justice, in “The Income Tax Act: The Rules of  observer J. E. Fulcher, conseiller fiscal au minis-
Interpretation and Tax Avoidance. Purpose vs.ere e la Justice, dans «The Income Tax Act: The
Plain Meaning: Which, When and Why?” (1995), Rules of Interpretation and Tax Avoidance. Pur-
74 Can. Bar Rev. 563. Commenting at p. 578 on  pose vs. Plain Meaning: Which, When and Why?»
the later case offanada v. Antosko, [1994] 2  (1995), 74R. du B. can. 563. Commentanta(la
S.C.R. 312, he says: p. 578) l'arnilErieur Canada c. Antosko, [1994]

2 R.C.S. 312, il dit ceci:

[T]he case never gets beyond the first ruleBon- [TRADUCTION] [L']affaire n’a jamais &pase’la premére
Secours. The ordinary rule of interpretation here is that egle énon&e dansBon-Secours. La régle ordinaire
unambiguous provisions are to be interpreted as written, d’ietatfpr dans ce cas est que les dispositions non
and while finding ambiguity is a subjective undertaking, equivoques doivengtie interpettes comme elles sont
why come to the Finance Department's aid when thescrit€s et, le constat d’ambig@irelevant d’'une certaine
provision is drafted with such blinding certainty? subjeaiviiourquoi veniala rescousse du mirese

des Finances quand la disposition est parfaitement

claire?

The primary rule of statutory interpretation is to La premére egle dans linterptation des lois
ascertain the intention of Parliament. Where the  est qu'il fatgrdiiner I'intention dudgislateur.
meaning of the words used is plain and no ambigu-  Quand le sens des mets edilislair et que le
ity arises from context, then the words offer the  contexte pe pds d’ambigtg, les mots sont
best indicator of Parliament’s interiR v. McIn-  alors les meilleurs indicateurs de lintention du
tosh, [1995] 1 S.C.R. 686, at p. 69@er Lamer  EgislateurR. c. McIntosh, [1995] 1 R.C.S. 68& °
C.J., and at p. 71%er McLachlin J., dissenting.  la p. 697, le juge en chef Lames, latp. 712, le
No doubt the statement that words have a “plain  juge McLachlin dissidente. Certes, l'affirmation
meaning” is itself a conclusion based on a contex-  que les mots ont un «sens ordinaire» est en soi une
tual analysis. However, once the tools of interpre-  conclusioneforglir une analyse contextuelle.
tation have been deployed and the issue considered  Toutefois, une fois qu’'on a eu recours aux outils
from the different perspectives identified by Pro-  d'intetption et qu'on a examgnla question
fessor Driedger, if the result of that exercise is the  sous lemralit§ angles identds par le profes-
conclusion that the meaning of the words used by  seur Driedger, s'il ressort de cet exercice que le
Parliament is plain, then effect must be given to  sens des termessupdis ledgislateur est mani-
them. The Stubart Investments gloss on “plain  feste, il faut leur donner effet. Les commentaires
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meaning” was thus reaffirmed by Major J.Ane-  de Stubart Investments sur la notion de «sens ordi-
sen, supra, at para. 10. He said that, if, after exam-  naire» sont a#itiés par le juge Major dans
ining the context and purpose of the tax provisionfriesen, précit, au par. 10. Si, dit-il, aps” avoir
the Court nevertheless concludes that “a provision  exalricontexte et I'objet de la disposition fis-
is couched in specific language that admits of no  cale, le tribunal coeenimoins qu'«une dispo-
doubt or ambiguity in its application to the facts, sition esligée dans des termesepi$ qui n'ad-
then the provision must be applied regardless of its ~ mettent aucun doute ni aucunet@mbanta’
object and purposeFriesen, supra, at para. 11, son application aux faits, elle @it "appligee
qguoting P. W. Hogg and J. E. Mag&einciplesof = nonobstant son objetkriesen, précité, au par. 11,
Canadian Income Tax Law (1995), at p. 454. citant P. W. Hogg et J. E. Madg#&énciples of
Canadian Income Tax Law (1995),a la p. 454.

The strength of the “plain meaning” rule is its La force de laegle du «sens ordinaireeside °°
recognition that it is the words of the provision  dans la reconnaissance que les termes de la dispo-
themselves that constitute the vehicle used by Par-  sition sont emesgnle ehicule par lequel le
liament to convey its intent to the people who areegidlateur transmet son intention aux personnes
trying to assess their rights and tax liabilities under  qui tentene@endiner leurs droits et leurs obli-
the Act. As the Court said iAntosko, supra, at  gations fiscales au titre de la Loi. Comme la Cour
pp. 326-27: le dit dans I'aet”Antosko, précitt (aux pp. 326

et 327):

While it is true that the courts must view discrete sec- enld’si les tribunaux doivent examiner un article de la

tions of thelncome Tax Act in light of the other provi- Loi deI'impdt sur le revenu a la lumere des autres dis-

sions of the Act and of the purpose of the legislation, positions de la Loi et de son objet, et qu’ils doivent ana-
and that they must analyze a given transaction in the lyser enatiop’donaé en fonction de laealité éco-

context of economic and commercial reality, such tech- nomique et commerciale, ces techniques ne sauraient
nigues cannot alter the result where the words of the erealté gsultat lorsque les termes de la Loi sont clairs
statute are clear and plain and where the legal and prac- et nets et que I'effet juridique et pratiqeeatier’op”

tical effect of the transaction is undisputed. est incontes”. . .

Even less attractive, | think, is the attempt in the A mon avis, est encore moinsdsiisante la ten- 56
present case to narrow the words “sale or lease” by  tative, eedesgeé restreindre le sens de «vente
reference to technical legal distinctions among  ou location» en recaurdes distinctions juri-
various types of disposal contracts which are  digues techniques entre divers types de contrats
totally extraneous to the Act and are not easily diaiion, distinctions qui sont totalemeftitan-
accessible to the self-assessing taxpayer. Aparteresgla Loi et ne sont guea la por€e du contri-
from everything else, such imported technical dis-  buableegimeg d’autocotisation. Mais outre tout
tinctions may frustrate not only the plain meaning, cela, le recaurses distinctions techniques
but the legislative purpose of the tax provision.  impestfisque d'alles I'encontre non seulement
Where (as here) Parliament has spoken in language  du sens ordinaire, mais aussi daisibigtdé
that continues to speak plainly despite “successive  la disposition fiscale. Dans un camme en
circles of context”, | think the taxpayer is entitted  I'esp, le €gislateur a utilis’des termes qui con-
to the benefit voted by Parliament. It is the Minis-  tinueetrd' tlairs malgrles «cercles contextuels
ter (or the Minister's colleague, the Minister of  successifs», j'estime que le contribuable a droit °
Finance) who recommended the particular word- ~ l'avantage ainsi consenti. C'est le ministre (ou son
ing to Parliament, and it is the Minister or his col-  eglie, le ministre des Finances) qui a recom-
league who may recommend amendments to the  enbntbel€ particulier audgislateur, et c’est
Act if it is thought desirable to narrow the tax ben-  le ministre ou soegeal qui peut recommander
efit. la modification de la Loi s'il I'estime souhaitable

pour restreindre I'avantage fiscal.
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Commentary by the Tax Bar

Observations des fiscalistes

The “plain meaning” approach as defined in
Subart Investments, supra, has been much dis-
cussed in the recent tax literature, including S. W.
Bowman, “Interpretation of Tax Legislation: The
Evolution of Purposive Analysis” (1995), 43an.
Tax J. 1167; Fulcher,supra; K. Sharlow, “The

L'analyse fonge sur le «sens ordinaire», telle

gu'elle estfidie dansSubart Investments, pré-

e, @tfait I'objet d'abondants commentaires dans
ladithture fiscaleetente, notamment par S. W.

Bowman, «Interpretation of Tax Legislation: The
Evolution of Purposive Analysis» (1995),GEs.

Interpretation of Tax Legislation and the Rule of Tax J. 1167; Fulcher]oc. cit.; K. Sharlow, «The

Law — Rejoinder” (1996), 7&an. Bar Rev. 151;
R. Taylor, “The Interpretation of Fiscal Statutes:
The ‘Plain Meaning’ Approach in Recent Supreme
Court of Canada Decisions”, Report of Proceed-
ings of the Forty-Eighth Tax Conference (1997),

Interpretation of Tax Legislation and the Rule of

Law—Rejoinder» (1996R. d& B. can. 151; R.
Taylor, «The Interpretation of Fiscal Statutes: The

‘Plain Meaning’ Approach in Recent Supreme
Court of Canada Decisions», d&eport of Pro-

64:1; Arnold,supra. More recently still, the “plain ceedings of the Forty-Eighth Tax Conference

meaning” rule has been discussed in detail and

(1997), 64:1; Atooldit. Plus Ecemment, la

criticized by Professor D. G. Duff in two articles egté du «sens ordinaire»e# ‘examiee en dfail

titled “Interpreting the Income Tax Act” (1999), 47

Can. TaxJ. 464 and 741. At p. 770, Professor Duff
says that by over-simplifying the interpretive task,
the plain meaning rule in its pure form (i.e., before

et crigupar le professeur D. G. Duff dans deux
articles intisukInterpreting the Income Tax Act»
(1999)CéiA. Tax J. 464 et 741. Le professeur
Duff dita(p. 770) qu’en simplifiard 'exceés la

Estey J. married the “plain meaning” rule to aché interpetative, la egle du sens ordinaire,

Driedger's “modern rule” inStubart Investments,
supra)

dans sa forme pure (a-d. avant que le juge Estey
ne l'associea’la «egle moderne» de Driedger dans

l'arrét Subart Investments, précité)

obscures the process of statutory interpretation, artififfRADUCTION] obscurcit le processus d’integtation des

cially limits its scope, produces decisions contrary to
legislative intentions and statutory purposes, permits

substantial judicial discretion, and places an unreasona-

ble burden on legislative drafters.

lois, en restreint artificiellement ée, paotine liew °

desidhs contrairea l'intention du &gislateur e’

I'objet de la loi, laisse plaeedis@tion judiciaire
substantielle et impose edectéurs des lois un far-

deau @raisonnable.

Whatever might have been said about the original

“plain meaning” rule, I do not think that the mod-

ern plain meaning rule spelled out Bubart du

Investments is fairly subject to these criticisms.

To take Professor Duff's points in reverse order,
I do not think it unreasonable to require the legisla-
tive drafter to make it plain (if such be the intent)

that the product must not only be manufactured for
sale, but must be disposed of under a specific type

of contract, e.g., excluding contracts for work and
materials. It would be a simple matter to signal to

the taxpayer in ordinary language that if he or she

supplies services along with the manufactured

Quoi qu’'on ait pu dire dgléadu «sens ordi-
naire» initiale, je ne crois pas gegldannoderne
sens ordinaire enon€e dans Subart

Investments mérite honetement ces critiques.

Pour reprendre les arguments du professeur Duff
dans l'ordre inverse, j'estime qu'il n'esraas d”
sonnable d’exigeredactéur de lois qu'il dise
clairement (si telle est I'intention) quef@umat”

doit non seuletnenfabrige” en vue de la
vente, mais austieedisSpos’dans le cadre d’'un
typeciprde contrat, excluant par exemple les
contrats de fourniture d’ouvrage egrifumdt”
seradt $imple de signaler au contribuable, en

langage clair, que s'il fournit des services ezrma”
temps que le matiau fabriqe”il perdra la dduc-



[2000] 1 R.C.S. WILL-KARE PAVING & CONTRACTING C. CANADA  Le juge Binnie 945

product, the fast write-off and the investment tax  tion pour amortissemeatéracet le cedit d'im-
credit will be forfeited. pf a linvestissement.

Secondly, adoption of the plain meaning in this Deuxiémement, I'adoption du sens ordinaire er?
case reduces rather than enlarges judicial discre- elesgduit plutt qu'elle nélargit le pouvoir
tion. The Court respects the very words Parliament  eliscmaire des tribunaux. La Cour respecte les
has used, and operates on the assumption that Par-  teemes mddgislateur et part du postulat que
liament meant what it saiéfriesen, supra, at para. ce dernier a voulu dire ce qu'il a Bitiesen, pré-

53. It does not complicate the Act with ideas bor- e,citl par. 53. Elle ne complique pas la Loi en se
rowed from theSale of Goods Act, 1893. fondant sur des @fs empruas de laSale of
Goods Act, 1893.

Thirdly, a review of the related text in the Act Troisiemement, un examen des dispositions cof®
and the legislative history confirms the fact that nexes de la Loi et de I'histoegigatif con-
the “plain meaning” accords with Parliament's  firme le fait que le «sens ordinaire» concorde avec
intent expressed by the responsible Minister and  l'intentioredisliteur telle qu’elle est expraa”
senior officials, a type of evidence the Court has  par le ministre et les hauts fonctionnaires respon-
ruled admissible as part of the interpretive exer-  sables, type de preuve que la Ceuadjissgi-
cise: ymes v. Canada, [1993] 4 S.C.R. 695, at ble dans le cadre de linetghion: Symes c.
pp. 749-50; Thibaudeau v. Canada, [1995] 2 Canada, [1993] 4 R.C.S. 695, aux pp. 749 et 750;
S.C.R. 627, at para. 17Briesen, supra, at para. Thibaudeau c. Canada, [1995] 2 R.C.S. 627, au
63. While the criticism may occasionally be made  par. FrBsen, précité, au par. 63. ke si la
that “[jjJudges have considerable freedom in for-  critique est occasionnellement faitergned:
mulating their descriptions of legislative purpose”TION] «[l]es juges jouissent d’une liberttonsié-
(R. Sullivan, Driedger on the Construction of  rable pour dfinir & leur margte 'objet de la loi»
Satutes (3rd ed. 1994), at p. 60), the fact is that in  (R. Sullinedger on the Construction of Sa-
this case there is a wealth of authoritative guidanceutes (3¢ €d. 1994),a’la p. 60), le fait est qu'il
on point. existe en I'egee d’'abondantes sources convain-

cantes sur lesquelles s’appuyer.

On May 8, 1972, the Minister of Finance, the Le 8 mai 1972, le ministre des Finances, I'honof!
Honourable John Turner, introduced to the House  rable John Turmesengita® la Chambre des
of Commons a tax amendment to permit machin-  communes une modification fiscaleavizamt °
ery and equipment required for manufacturing  mettre 'amortissement sur deux ans («amortisse-
operations to be written off within two years (“the  mented@é>») de la machinerie et de I'outillage
fast write-off”) to provide “a substantial incentive  utds dans les industries de fabrication, ces
for the establishment in Canada of new manufac- mesures devant abedés stimulants substan-
turing enterprises and the expansion of existing tiels en vue dedtiocr, au Canada, de nouvelles

enterprises by increasing the return that can ulti-  entreprises de fabrication, et de I'expansion de cel-
mately be realized on capital investmenifogse  les qui existent&ja, en accroissant les revenus que

of Commons Debates, vol. Ill, 4th Sess., 28th Parl.,  produiront, en fin de compte, les capitaux investis»
at p. 2002). A major emphasis was on creatingDébéts de la Chambre des communes, vol. lll, 4¢

jobs. Asphalt plants create jobs irrespective of the  sessle@8a la p. 2002). L'accergtait mis sur

form of the asphalt disposal contract. leation d’emplois. Or, les usines de fabrication

d’'asphalte a@ént des emplois, peu importe le type
de contrat d’akhation de I'asphalte.

The Minister of Finance returned to the theme Le ministre des Finances est revenu surdengn” 62
of encouraging investment in manufacturing facili-  de I'encourageraefiinvestissement dans les
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ties in his budget address of February 19, 1973 esni production dans son expdaidgtaire
(House of Commons Debates, vol. I, 1st Sess., du 1%f¥fier 1973 Débats de la Chambre des
29th Parl.,, at p. 1428), and in the post-budgetommunes, vol. I, 1'¢ sess., 29leg.,a la p. 1428)
debate on June 13, 1973, when he pointed out that et dagisdesdir les visions budgtaires le 13
“increasing the after-tax rate of return on invest-  juin 1918il @ soulig® qu'«[e]n augmentant le
ment, these measures will help to achieve these = montant, netot'ichptevenu des placements,
national objectives by encouraging the establish- ces mesures permettront d’atteindre les objectifs
ment in many parts of the country of new manu-  nationaux en encourageagatlancrans dié-
facturing and processing industries and of support-  reetgsns$ de notre pays, de nouvelles indus-
ing service industries” House of Commons tries de fabrication et de transformation ainsi que
Debates, vol. V, 1st Sess., 29th Parl., at p. 4725).  des industries de seriglsats(de la Chambre
Whatever else may be said of the taxpayer’s activides communes, vol. V, 1I© sess., 291ég., a la
ties in this case, it acquired a new manufacturing  p. 4725). Or, quoi qu'on puisse dire dess activit”
plant and it worked the plant in conjunction with  de la contribuable enelbesgelle a fait I'acquisi-
its paving service business. tion d’une nouvelle usine de fabrication et elle I'a
exploitte paraklementa’ son entreprise de service
d’asphaltage.

On June 23, 1975, the Finance Minister returned Le ministre des Finances a de nouveau repris ce
to the same theme, explaining that “I am therefore emihle 23 juin 1975: «Je propose donetablir,
proposing to introduce an investment tax credit as titré de stimulant supghentaire et temporaire,

a temporary extra incentive for investment in a  egm®Vement pour les investissements dans une
wide range of new productive facilitieslouse of  gammeetendue de nouvelles installations de pro-
Commons Debates, vol. VII, 1st Sess., 30th Parl.,  duction®ébpats de la Chambre des communes,

at p. 7028). vol. VII, ¥ sess., 30leg.,a la p. 7028).

In the same year, he explained to the Canadian La méme aneé, il dit ceci devant I'’Association
Tax Foundation that: canadiennestides fiscales:

We want the application of the policy to be clear as well. TRADUCTION] Nous voulons aussi que I'application de

Grey areas in tax administration are no more popular la politique soit claire. Le gouvernement, pas plus que

with governments than with taxpayers. les contribuables, réaptés zones grises dans I'ad-
ministration fiscale.

To apply the reduced rate, a taxpayer must be able to Pour appliquer leetkityx ¥ contribuable doit
answer two questions: epondrea’deux questions:

Am | carrying on a manufacturing or processing Est-ce que jexerce uneeadigvidbrication ou de
activity? transformation?

If I am, how much of my business income is subject Si oui, quelle part de mon revenu d’entreprise est
to the reduced rate? assujettie au taduit?

(“Banquet Address”, irReport of Proceedings of  («Banquet Address», dateport of Proceedings
the Twenty-Fourth Tax Conference (1973), 278, at  of the Twenty-Fourth Tax Conference (1973), 278,
p. 281.) alap. 281)

In the following year, R. D. Weil, C.A., of the L’année suivante, R. D. Well, c.a., de la Divi-
Technical Interpretations Division of the Depart-  sion des inté¢afions techniques au mirgst du
ment of National Revenue, further explained the  Revenu national, explique de nouveau les modifi-
tax changes in an address to the Canadian Tax cations fiscales devant I'Association canadienne
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Foundation and gave an example which is apposite etud&s fiscales et il donne un exemple pertinent
in the present appeal: aux fins degeht pourvoi:

Where a company enters intosapply and erect con- [TRADUCTION] Lorsqu’une entreprise signe un contrat de
tract, theoff-site manufacturing of building products is fourniture et dérection, la fabrication hors chantier des
not considered to be construction, whereas the activities produits de construction n’'est paséeonsitime
of erecting and installing these products in place at the une adwitonstruction, tandis que leergction et
construction site are considered to be construction. installation au lieu de construction sorgrégmnsid”
Where a building product such as ready-mix concrete or comme deseactigitonstruction. Lorsqu’un produit
asphalt is manufactured or processed off site and then is de construction, tel e lewbl'asphalte ppass,
installed at the place of construction by the same com- est faboigufansform’ailleurs que sur les lieux de
pany, some concern may exist that there is no sale of the construction et est ensuite pppligueime entre-
concrete or asphalt. In these and similar circumstances, prise sur les lieux de construction, une péfitult”
the product is considered to be sold at the time the com- sembler surgir du fait qu'il 'y a pas eu de vente du
pleted structure is sold and therefore such activities will etofbou de I'asphalte en question. Dans un tel cas ou un
qualify. [ltalics in original; underlining added.] cas semblable, on censidue le produit et vendu

au moment o T'ouvrage termir’est lui-ngme vendu et

les activigs en question remplissent donc les conditions

requises. [En italique dans I'original; je souligne.]

(“Manufacturing and Processing Tax Incentives”,  («Manufacturing and Processing Tax Incentives»,
in Report of Proceedings of the Twenty-Fifth Tax  dansReport of Proceedings of the Twenty-Fifth Tax
Conference (1974), 124, at p. 127.) Conference (1974), 124a’la p. 127.)

Administrative policy and interpretation are not La politique et I'interpetation de I'administra- 66
determinative but are entitled to weight and can be  tion ne sont pas des sources concluantes, mais elles
an important factor in case of doubt about the  ont un certain poids en cas de doute sur la signifi-
meaning of legislatiortarel v. Deputy Minister of  cation d’'un textedgislatif: Harel ¢. Sous-ministre
Revenue of Quebec, [1978] 1 S.C.R. 851, at p. 859, du revenu du Québec, [1978] 1 R.C.S. 851a la
per de Grandpe” J.; Nowegijick v. The Queen, p. 859, le juge de GrandprNowegijick c. La
[1983] 1 S.C.R. 29, at p. 3per Dickson J. Bulle- Reine, [1983] 1 R.C.S. 29a’la p. 37, le juge
tin No. IT-145 issued by the Department of Dickson. Le Bulleth IT-145 publé par le
National Revenue on February 5, 1974, incorpo-  nenistdu Revenu national le ®viier 1974
rated Mr. Weil's interpretation as follows: reprend l'intexi@ation de M. Weil:

9. Where a building product such as ready-mix concrete 9. Lorsqu’ueriawatou produit de construction, tel
or asphalt is manufactured or processed off site and then quetda bl l'asphalte ppags, est fabrige ou

is installed at the place of construction by the same cor- transfailielirs que sur les lieux de construction, et
poration, some concern may exist that there is no sale of est enseitegpds nefne corporation sur les lieux de

the concrete or asphalt. In these and similar circum- construction, une diffprut” sembler surgir du fait
stances, the product is considered to be sold at the time quil n'y a pas eu de vesitenchulde I'asphalte en

the completed structure is sold and therefore such activi- qguestion. Dans un tel cas ou un cas semblable, on consi-
ties will qualify. [Emphasis added.] e que le produit et vendu au momentud’edifice

terming est lui-neéme vendu et les actie”en question
réepondent donc aux exigences de la Loi et peureat ~
consicgrees comme des actieit’de construction. [Je
souligne.]

These comments seem directed to construction Ces observations, qui paraissent viser les proje%
projects which are a traditional heartland of work  de construction — terrain traditionnebgiivil”
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and materials contracts, and, | think, undermine  des contrats de fourniture d'ouvrage et-de mat’
the Minister's narrow interpretation urged here. riaux —, affaiblissentoh avis l'interpetation
étroite que pEConise le ministre en I'espe.

Moreover, this legislative history makes it clear De plus, I'historique dgislatif que nous venons
that the distinction drawn from the niceties of con-  d’esquisser montre clairement qu’il n'y a pas de
tract law adopted by the Minister and the courts  lien entre la distinctionaasges subtil@s du
below to defeat the taxpayer’s claim is unrelated to  droit des contrats que le ministre et les tribunaux
the purpose of the deductions. By basing the avail- eri@firs ont invoge€s pour rejeter la @téntion
ability of the tax incentives on the distinction de la contribuable, et I'objet ddactions. En
between a contract for the sale of goods and a con-  fondant le droit aux stimulants fiscaux sur la dis-
tract for work and materials, the Minister applies  tinction entre un contrat de vente de marchandises
doctrines developed in a non-tax context aimed at et un contrat de fourniture d'ouvrage e¢-de mat”
the totally different (and irrelevant) law governing  riaux, le ministre applique des doataiessés
the rights and obligations of buyers and sellers.  dans un contexte non fiscal visegtate®tale-
There are, no doubt, provisions in thieome Tax ~ ment diférentes (et non pertinenteg€gissant les
Act which require for their proper understanding  droits et obligations des vendeurs et des acheteurs.

resort to commercial law or accounting practice, Il y a sans aucun doute dans la Loi des dispositions
but the provisions at issue in the present appeal are  dont la bonneskhengioh exige de recourir au
not among them. droit commercial ou aux pratigues comptables,

mais les dispositions en cause dans ésemt pour-
voi ne sont pas de cellea-I"

Notre-Dame de Bon-Secours, supra, at p. 18, L'arrét Notre-Dame de Bon-Secours, précit, a
recognized that, while at one time tax legislation la p. 18, recbque; sia uneepoque on pouvait
was arguably limited to raising funds to cover gov-  soutenir quegialéition fiscaleetait limitte aux
ernment expenses, “[ijn our time it has been recog- campagnes de financemeaesEstnivrir les
nized that such legislation serves other purposesepemses du gouvernement, «de nos jours, la loi
and functions as a tool of economic and social sert d’'autres objectifs etssatprcomme instru-
policy. . . .Both are legitimate purposes which  ment d'intervengoanomique et sociale. [. . .] Il
equally embody the legislative intent and it is thus  s'agidd deux butseljitimes qui exprimergda-
hard to see why one should take precedence over lement l'intenticegidiatéur eta ce titre, on
the other.” In my view, the legislative purpose here  voit difficilement pourquoi I'un devrait primer
is to give positive encouragement to manufacturing  l'autemon avis, I'objet de la loi en I'esge,
and processing plants. This corroborates and rein-  soit I'encouragement conceetidrrusines de
forces the “plain meaning” of the Act. fabrication et de transformation, corrobore et ren-

force le «sens ordinaire» de la Loi.

While the plain meaning principle to some Si le principe du sens ordinaire limite dans une
extent limits the scope of the interpretive exercise,  certaine mesure é& pert’interpetation, il ne
it does not do so “artificially”. It arrives at the le fait pas «artificiellement». Il permet d'amiver
intent of Parliament by the most direct route, [Iintention dgidlateur par le chemin le plus
namely by giving effect to the words Parliament  direct, soit en donnant effet aux termes que le
has used where Parliament has made its meaninggisldteur a utiliss§ dans les casuoil s'est

plain. While there is little danger that the Act will  expenalairement. S’il est peu probable que la
ever become user-friendly or self-explanatory, itis  Loi devienne un jour convivigidarnte en soi,
of particular importance in a self-assessment tax il est d'une importance primordiale degisnen r’

system to promote an interpretation of provisions, fiscaldéand I'autocotisation de promouvoir une



[2000] 1 R.C.S. WILL-KARE PAVING & CONTRACTING C. CANADA  Le juge Binnie 949

where possible, that is comprehensible to the tax-
payers themselves.

irgE@foh des dispositions qui soit, dans la
mesure du possible, cengmsible pour les con-
tribuables eux-rafmes.

Disposition Dispositif

| would therefore allow the appeal and remit the Je suis par coesuent d'avis d'accueillir le n
matter to the Minister to be dealt with in accor-  pourvoi et de renvoyer l'affaire au ministre pour
dance with these reasons. gu'il en soit dispes” conformié” avec les @

sents motifs.

Appeal dismissed with costs,
MCLACHLIN and BINNIE JJ dissenting.

GONTHIER, Pourvoi rejeté avec dépens, les juges GONTHIER,

MCLACHLIN et BINNIE sont dissidents.
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