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} APPELLANTS

\ AND
THE CORPORATION OF THE

..........................

ON_APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal corporation—Agreement with Electric Street Ry. Co.—Use
of streets — Payment for — Percentage of receipts — Traffic be-
yond city—Validity of agreement.

By agreement between the City of Hamilton and the Hamilton
Street Ry. Co. the latter was authorized to construct its railway
on certain named streets and agreed to pay to the city, inter alia,
certain percentages on their gross receipts.

Held, following Montreal Street Ry. Co. v. City of Montreal ([1906]
A.C. 100) that such payment applies in respect to all traffic in
the city including that originating or terminating in the adjoin-
ing Township of Barton.

Held, also, that as, when the railway was extended into Barton the
company agreed with that township to carry passengers from
there into the city at city rates, the percentage was payable on
the whole of such traffic and not on the portion within the city
only.

Held, further, that the power of the company to construct its railway
was not derived wholly from its charter, but was subject to the
permission of the city corporation; the city had, therefore, a
right to stipulate for payment of such percentages and the
agreement therefor was intra vires.

The judgment of the Court of Appeal (10 Ont. L.R. 575), affirming
that of Meredith J. at the trial (8 Ont. L.R. 455) was affirmed.

APPEAL from a decision of the Court of Appeal for
Ontario(1) affirming the judgment at the trial (2) in
favour of the plaintiffs.

*PRESENT: —Fitzpatrick C.J., and Girouard, Davies, Idington,
and Duff JJ.

(1) 10 Ont. L.R. 575. (2) 8 Ont. L.R. 455.
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The questions raised for decision on the appeal are
stated in the above head-note and in the judgments
published herewith.

Nesbitt K.C. and Armoyr K.C. for the appellants.
Corbett v. South Eastern and Chatham Railway Com-
panies Managing Committee (1), at p. 20, gives the
canon of construction to be adopted in this case.

A municipality has no common law rights; Attor-
ney-General v. Manchester Corporation(2), and the
validity of a by-law can be disputed at any time;
Mann v. Edinburgh Northern Tramways Co.(3).

Blackstoclk K.C. and Rose for the respondents
cited Stiles v. Galinski(4) ; City of Montreal v. Mon-
treal Street Railway Co.(5)-

Tur CHIEF JUSTICE.—The appeal is dismissed with
costs. I agree with the opinion stated by Mr. Justice
Davies.

GIROUARD J. also concurred with His Lordship Mr.
Justice Davies.

Davies J.—The appeal in this case is from a judg-
men of the Court of Appeal for Ontario, confirming a
judgment of Meredith J., holding that the by-laws of
the city and the agreements between it and the street
railway company were binding upon the company, so
far as the disputes in question in this action were con-
cerned, and obliged the company to continue to pay to

(1) [1906] 2 Ch. 12. (4) [1904] 1 K.B. 615.
(2) [1893] 2 Ch. 87. (5) 34 Can. S.CR. 459;
(3) [1893] A.C. 69, at p. 79. [1906] A.C. 100.
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the city, yearly, duriﬁg the term it had acquired the
right to operate its street railway in Hamilton, cer-
tain percentages provided in these by-laws and agree-
ments upon their gross receipts.

Several subsidiary questions also were raised and
argued. One was as to the effect of certain legislation
enacted subsequently to the by-laws and agreement
which, it was contended, validated these documents,
if that was necessary. Another was that the accept-
ance by the company of the city’s consent to construct
and operate a railroad on its streets, in the first in-

" stance, and an extension subsequently of the term of

years during which they were permitted to operate the
road, combined with their uniform practice for many
years in paying voluntarily the percentages agreed
upon precluded them from now setting up the invalid-
ity of the bargain; and still another, that under the
agreement itself they were only bound to account to
the city for traffic which originated in the city and not
for that which originated in the Township of Barton,
even though it terminated in the city.

It was not contended by the city before us that the
company was bound to account for any traffic which
originated and terminated outside of the city limits,
in the Township of Barton, but it was contended that
for all traffic attributable to the operation of the rail-
way in the city, wherever it originated or terminated,
the company was accountable.

The authority of The Montreal Street Razlway Co.
v. The City of Montreal(1) is conclusive in favour of
this contention, if authority was needed in its sup-
port.

The only debatable question, to my mind, on

(1) (1906) A.C. 100.
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this branch of the case, was whether the company
had to account for the whole receipts arising from
‘traffic originating or terminating within the city
limits, or only for a proportion of such receipts to be
estimated in accordance with the rule approved of by
fhe Judicial Committee in the Montreal Street Rail-
way Case(1). I agree with the courts below that they
have to account for the whole. The only outside mun-
icipality is that of the Township of Barton, and the
proportion of mileage of the railway in that townghip
to that in the city is very small.

The maximum fares permitted by the agreement to
be charged between the city and the company have
always been charged by the latter, and, when they ex-
tended their line into the Township of Barton, they
entered into an agreement with that municipality to
carry passengers from that township into all parts of
the city for the city rates. Practically they agreed
that there should be no charge for the short carriage
to the city limits. There is, therefore, no basis for
apportionment and nothing to apportion. The charge
they make is that for the carriage within the city
limits and that only, and the agreement with Barton
makes no provision for the payment to that munici-
pality of any percentage. These circumstances en-
tirely distinguish the case on that point of apportion-
ment from that of the City of Montreal.

I am also of opinion, concurring with the courts
below, that all receipts for tickets sold must be ac-
counted for, and that there is no possible means by
which any deduction could be made for tickets sold,
but alleged not to have been actually used. These re-
ceipts are clearly part of their gross receipts.

As to the main question argued, namely, the in-

(1) [1906] A.C; 100.
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validity of the by-laws and agreement so far as they
make provision for the payment of the percentage of
profits, I am unable to accept the appellants’ reason-
ing. That reasoning, as I understand it, was that the
company and city had no power whatever to contract
together, except within the powers specifically given
them ; that all these powers are to be found in sections
7, 8 and 15 of the company’s charter; and that the
rreneral words of section 7 authorizing the city to con-
sent to the construction and operation of a street rail-
way on its streets,

under and subject to any agreement hereafter to be made between the
council of the said city and the said company,

was controlled by and limited to the special subjects
on which the city and the company were authorized
by section 15 to enter into agreements. The radi-
cal defect underlying that argument is the as-
sumption that the company had the power to con-
struct and operate its railway in the municipalities
by its charter and that the only control, or anything
left to the city, related to the proper regulations of
such powers. :

Support was sought for this argument in the de-
cision of the Privy Council in The Bell Telephone
Case(1), but even a casual reference to that case and
the language used by the Dominion Parliament in
conferring powers upon that company shews how en-
tirely inapplicable it is to the case now before us.

Here we have the legislature of Ontario-confer-

ring a naked power upon the company to construct
and operate street railways in the City of Hamilton
and the adjoining municipalities on such streets

(1) (1905) A.C. 52.
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as the company may be authorized to pass along, under and subject
to any agreement hereafter to be made between the council of the
said city and of the municipalities, respectively, and the said
company. ‘

The section goes on to provide that the operation
of the railway shall be by such motive power as the
city council may authorize.

Now, assuming for a moment, that the language
“under and subject to any agreement” is ambiguous
and must have some limitation put upon it, I utterly
deny that there is any ground whatever for inserting,
as such limitation, the enumeration of powers respect-
ing the construction of the railway afterwards speci-
‘fied in section 15. The two sections had entirely dif-
ferent objects. The naked power of constructing and
‘operating street railways given to the company in the
first part of section 7 is Subject to the limitation
that it can only be exercised with respect to such
streets as the city council might authorize and desig-
nate and only as to them subject to any agreement to
be made between the city and the company. I con-
strue that to mean that the city could impose such rea-
sonable conditions within their municipal powers as
they thought fit. I see no reasons for putting limita-
tions upon the power of the city council to impose
‘conditions under which alone they would authorize
their streets to be used for street railways so long as
these conditions are not such as would be altogether
beyond and at variance with their municipal powers.
There is nothing unreasonable or unjust in the condi-
tions attached to the consent given in this case. On
the contrary, they appear to be eminently fair and
reasonable in their general character. Of course, I
know nothing and say nothing about their details, but
I speak of the principle of exacting some percentage
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on the gross profits from the company as a condition
of conceding to them the privilege they were asking

of turning their naked and useless power into a living

and probably beneficial right. The denial of the
power to impose any such condition as a percentage of
profits necessarily involves a denial of the power to
impose any limitation as to time. So that, if the argu-
ment of the company is sound, the city only could con-

‘sent to a perpetual charter binding the citizens for

all time and could not impose any condition whatever
excepting such regulations as were within section 15.
 The special subjects on which by section 15 the
parties were authorized to agree were those which
would naturally arise after the city had given its con-
sent, after the powers of the company had been
changed by such contract into a right, and relate, as
will be seen, to the regulations of those rights, the
paving of the streets, the construction of drains and
sewers, the laying of gas and water-pipes, the particu-
lar streets along which the railway should run, pat-
tern of rail, time and speed of cars, time within which
the works were to be commenced, manner of proceed-
ing with the same, and the time for completion and
generally the safety and convenience of passengers,
conduct of the agents and servants of the company
and -the non-obstructing or impeding of the ordinary
traffic.

Now, each and all of these matters specified in
section 15 are confined to necessary and proper regu-
lations and arrangements on matters arising after the
consent of the city had been first obtained to the con-
struction within its borders at all of the street rail-
way. "

The agreement, however, which is authorized to

€3

<
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be entered into between the parties by section 7, and
under and subject to which alone they could enter into
the city limits and construct their railway, by neces-
sary inference, in my opinion, authorizes an agree-
ment limiting as well the time during which the con-
sent was to operate as a payment of money for the
concession made. That such payment should take
the form as well of a mileage payment for each mile
of track laid as also for a percentage of the gross pro-
fits is, to my mind, neither unreasonable nor ulira
vires.
The appeal should be dismissed with costs.

IpiNngTON J.—The appellants are resisting pay-
ment of certain percentages of their ‘“gross receipts”
which, by an agreement of 26th March, 1892, they
covenanted to pay to the respondents.

The case was tried by Mr. Justice Meredith, who
gave judgment for respondent, and then appellants
carried the case to the Court of Appeal for Ontario,
and that court dismissed the appeal.

From that judgment appellants have appealed to
this court.

The statement of claim sets forth the material
parts of certain statutes, by-laws and agreements
upon which respondent rested its claim.

The appellant’s statement of defence consists of
a denial of indebtedness under the by-laws, agree-
ments and other matters thus set forth, and a counter-
claim for recovery of over-payments by error or mis-
take

in excess of percentages on the receipts of the defendants (now
appellants) to which the plaintiff (now respondent) was entitled
under the by-laws or agreements referred to in the statement of claim,
ete.
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The plaintiff (now respondent) replied to this by
joining issue, and, as to the counterclaim, pleading
the Statute of Limitations.

Not a word about the agreements being ultra vires
appears in the pleadings which were thus closed on
14th May, 1903.

On 23rd June, 1904, counsel signed 2 memorandum
of admissions for use on the trial. Nothing is there
suggested of any of the by-laws or agreements, which
are those in question here, being ultra vires or in any
other way invalid.

One may see, in the frame of the pleadings and
these admissions, that there was foreshadowed a con-
test or contests raising questions I will presently refer
to over the construction of these documents, but could
hardly expect the doctrine of ultra vires to be likely
to arise. ' ‘

It may be that in those pleadings it was open to
the appellants to raise such questions. I am by no
means so clear that when a party has solemnly made
such an unconditional admission of by-laws and agree-
ments that he can turn round and say that they are
utterly void, and, if not entirely so, were so as to the
clauses and paragraphs, that the whole suit was about.
I would incline to take it as an admission of a valid
by-law. '

This was not observed by me during the argument
before us and no observations were made upon it.

The arguments were addressed to the questions of
agreements and by-laws being wltra wvires and the
questions incidental thereto and the cases which the
pleadings present.

I suggested during the argument that if there was
anything in what appellants contended for, their
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rights on the streets of Hamilton had no legal ground
to rest upon. Appellants’ counsel sought to shew that
this was not necessarily so. I think he was unsuccess-
ful in that regard.

Of course, if the whole foundation of appellants’
rights to operate on said streets an electric road are
gone, or rather never existed, the cause of action in
question may be gone also.

I think it will, however, enable a better apprehen-
sion of ‘what is involved in this contention as to ultra
vires, to consider the question first from the point of
view I suggested.

Have the appellants any right to operate an elec-
tric railway in Hamilton?

If so, on what does such right rest? Can that right
be rested upon something severable from the claim to
a correlative right of the respondent such as it sets up
herein?

The appellants were incorporated by 36 Vict. ch.
100 (Ontario), for the purpose of constructing and
operating a street railway “in the City of Hamilton
and adjoining municipalities.” Section T thereof is
as follows

The company are hereby authorized and empowered to construct,
maintain, complete and operate a double or single iron railway, with
the necessary side-tracks and turn-outs, for the passage of cars, car-
riagés and other vehicles adapted to the same, upon and along streets
and highways within the jurisdiction of the corporation of the City
of Hamilton, and of any of the adjoining municipalities, as the com-
pany may be authorized to pass along, wnder and subject to any
agreement hereafter to be made between the council of the said city
and of said municipalities respectively, and the said company, and
under and subject to any by-laws of the said corporation of the swid
city and municipalities respectively, or any of them, made in pursu-
ance thereof, and to take, transport and carry passengers and freight
upon the same, by the force or power of animals or such other motive
power as they may be authorized by the council of the said city and
municipalities respectively by by-law to use and to construct and
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maintain all necessary works, buildings, appliances and conveni-
ences connected therewith.

It is conceded that, as a motive power, electriéity,
or rather electric force, thus applied, could not be
within the contemplation of any one then.

Horses were used to carry out what the parties
hereto then agreed upon and a road of that kind was
operated until 1892.

What the terms of that agreement may have been,
we are not able to say. It was swept away, or sup-
posed by every one, up to the trial of this case, to have
been swept away by the one now before us.

Counsel informed us in the course of the argu-
ment that the road itself and all its equipment had
become pretty well worn out by 1892.

The need of a new and better system being felt,
respondent’s counsel, on the 26th March, 1892, passed.
a long by-law covering such terms as by this time had
become of common use to define the relations between
a municipal corporation and an electric railway com-:
pany. Amongst other things it provided for the pay-
ment by the appellants to the respondents of the per--
centages of earnings desighated “gross receipts” now
in question by way of compensation for the use of the-
streets.

The last two clauses of this by-law are most sig--
nificant and important for the purpose of understand--
ing the questions now raised.

It is urged by appellants that the preceding para-
graphs of this by-law, which contain most explicit.
provisions for the payment by appellants to respond- -
ents of the percentages intended to be covered thereby, .
were all ultra vires, and that any assent thereto by-
the appellants was also ultra vires.
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Of these last two clauses of this by-law, No. 33 is
as follows:

This by-law and the powers and privileges hereby granted shall
not take effect or be binding upon the said city unless formally ac-
cepted by the said railway company, within ten days after the pass-
ing hereof, by an agreement which shall legally bind the said com-
pany to pay to the city corporation the sums mentioned in this by-
law, and to perform, observe and comply with all the agreements,
obligations, terms and conditions herein contained, and shall be ap-
proved by the city solicitors, or one of them, and such agreement, when

so approved, shall also be executed under the city seal by the mayor
or the chairman of finance and the city clerk.

It is followed by clause 34, repealing many named
by-laws (I take it, all the former by-laws conferring
rights upon the company to use the streets), and all
others so far as inconsistent; such repeal to

take effect only upon and from the coming into force of this by-law
and the agreement referred to in the last preceding paragraph.

Then follows, in same clause, a reservation of
right to run with horses for'six months. |

The company immediately entered into an agree-
ment, which recitey what had been done and is in-
tended, and the operative clauses following such reci-
tals contain, first, a covenant binding the respective
parties, and then proceeds as follows:

The company do hereby accept the said by-law and agree with
the city corporation to pay the city corporation the sums mentioned
in the said by-law and to perform, observe and comply with all the
agreements, obligations, terms and conditions therein contained.

Now, in face of this, the appellants claim they
have the right to reject part, and insist on accepting
and acting under other parts. But they seem to over-
look the comprehensive nature of this agreement.

They also seem to overlook that the destruction
of any substantial part of the contract, such as that

9
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involved in the wltra vires issue raised, would tend to
destroy the whole contract. But, more strange than
all that, the powers and privileges granted by the by-
iaw, as the above section 33 thereof shews, were not
to take effect or be binding upon the city

unless formally accepted by the railway company, within ten days
after the passing thereof, by an agreement which shall legally bind
the said company to pay to the city corporation the sums mentioned
in this by-law. :

Now, if the agreement is, in this regard, not valid

-and binding, there never existed any concession on the

part of the city to the company authorizing the use of
‘the streets for the purposes of constructing thereon an
-electric road.

Section 7 would be the only authority. Clearly
the first part of that, in itself and without relation to
the authorizing power of the city at the close of the
section, never could have conferred such a right.

It hardly needs to be stated that the construction
and operation of an old system of horse-tramway (and
that is all that was given and taken under the first
part of section 7), is entirely a different thing from
the construction and operation of an electric road.
The appliances of the latter are of such a character
that their use requires much to be guarded against. The
establishment of it involves considerations of an en-
tirely different character from those arising from con-
structing and operating a horse-tramway. A conces-
sion of a kind that would authorize the former is, and
implies, so much of a different nature from that which
the'company had acquired authority to obtain, that I
am surprised to find it assumed, as it evidently was by
the contracting parties, that, without amendment, the
city and.company were supposed to have authority to
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act under section 7 and to enable the making of a
.contract to build and operate an electric road.

The appellants contended stoutly that the first part
-of the section gave a right to construct and operate a
road unfettered by any restrictions of the city, save
as to those matters within sections 8 and 15.

Before adverting further to the possible power de-
rivable from the authorizing part at the end of section
7, I would call attention to cases distinguishing the
¢ffect of different powers.

The case of Attorney-General v. Pontypridd Urban
District Council(1), cited by the appellants’ counsel
for another purpose, seems to apply to the point I am
now taking.

I need not enlarge upon it, but refer to the judg-
ment therein of Mr- Justice Farwell, and especially at
pages 450 to 453. The substance of it is this, that a
municipal corporation acting in the exercise of a
power for one particular purposé, cannot be pre-
sumed to have thereby been exercising any other one
of its powers. If it acquired land as for one particu-
lar purpose, even though that purpose may be made
remotely to be adapted to supply some of the wants
-of the other purpose, it cannot be held to have acted in
-execution of the powers given to carry out the other
purpose. See also the case of Attorney-General v.
Mersey Rly. Co.(2), following London County Council
v. Attorney-General(3).

Here, beyond peradventure, the appellants never
intended, and could not have intended, when incorpor-
ated, the construction of such an unknown thing as an
electric road. They applied for leave to operate a

(1) [1905] 2 Ch. 441. (2) 95 L.T. 387.
(3) 86 L.T. 161; [1902] A.C. 165.

94,

119

1906
b ad
Hamirton
ST. RYy. Co.
v,
CITY oF
HawMmirTon,

Idington J.




120

1906
~—
HAMILTON
St. RY. Co.
.

CITY OF
HAMILTON,

Idington J.

SUPREME COURT OF CANADA. [VOL. XXXVIIL

road whereon the force or power of animals would be
used as the motive power. When they conceived it
necessary in their interest to use some other power,
they felt it incumbent upon them, as I am quite clear
it was incumbent upon them, to apply to the city
authorities to permit the adoption of some other motive
power. It was a power inconceivable to the minds of
ordinary men at the time when section 7 was enacted.
It is not in the words of the section. It may be pos-
sible to rest its adoption on the words enabling to do
what the city would agree to be done in that regard.
It has no other existence in law.

Moreover, there is this to be observed in the read-
ing of section 7 that the subject matter over which the
corporation of the city was given special control, was
the application of the kind of motive power to be

-used. The company were in any case to construct and

operate, under and subject to any agreement to be
made between the council of the city and the com-
pany, and they were to be subject to any by-laws of
the said corporation made pursuant to such agree-
ment. But beyond all that, and particularly germane
to what has become the subject of discussion in this
suit, they were

to take, transport and carry passengers and freight upon the same
(that is the road) by the force or power of animals or such other

. motive power as they may be authorized by the council of the said

city and municipalities respectively by by-law to use.

It is quite clear that unless this latter part of sec-
tion 7 can be relied upon to support the concession
implied in the by-law and agreement now in question,
that the company never had the slightest vestige of
a right to construct upon the streets of Hamilton an
electric street railway. By virtue of what authority

did they do so?
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The Tth section above quoted manifestly never con-
ferred any such power unless by virtue of this power
of authorization by the city. It might be held that
this was put there to meet all future possible emer-
gencies such as elsewhere discussed.

The doctrine of ultra vires in this case goes to the
destruction of the whole contract, the whole conces-
sion, or is not operative at all.

I do not wish to say anything further to disturb.
I will accept rather than do so, the theory proceeded
upon by a number of the judges in the courts below,
that there had come to be, by virtue of the several en-
actments relative to this agreement and this by-law,
such a legislative recognition of its validity as at this
distance of time, in light of all that has happeneg,
might be relied upon to support the by:law and con-
tract as duly established.

If ever circumstances existed that would entitle
the inference to be drawn, in the absence of express
and explicit words of enactment, of legislative con-
firmation of a by-law and agreement, this seems to be
that case. ' :

The fact that the legislature of Ontario had some
years earlier, in regard to companies incorporated
under the “Street Railway Act,” given, by section 13
thereof, poWer to the municipalities to exact a license,
might also be borne in mind. The power given muni-
cipalities to own and operate such roads is also illus-

trative,
' These provisions are only of value here as shewing
that the policy of that legislature was such that in-
direct confirmation, if possible to infer at all, was not
so repugnant to that policy and prevalent opinion as
to forbid such inference.
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132? Assuming the contract valid, as I think down at
Hammron least to May, 1904, the parties all believed it to be,
St I:,Y €% what is the true construction of it in relation to the
Hiﬁ;;’gm accountability of the appellants to the respondents

- for the percentage of “gross receipts” agreed upon?
Id”ig_tﬁr} ’ I accept the suggestion made in the courts below

that the gross receipts must be confined to the receipts
for traffic or passengers. I also see no difficulty in
coming to the conclusion that if the instruments be-
fore us were intended to, and expressed the intention,
that it was agreed between the parties to make the
respondents account for the Barton fares as part of
the gross receipts, they must do so. The percentage
of gross receipts might well be taken as the measure-
ment of the price the municipality were exacting for
the franchise.

Is it, however, the correct construction of the docu-
ments in question that these fares must be accounted
for? There can be, under the ruling in the Privy
Council in the case of City of Montreal v. Montreal
Street Rly. Co.(1), no doubt but that the a.[;pellants
must account for the fares received in respect of pas-
sengers travelling over the Hamilton portion of the
road, whether their journey originated in the township
of Barton or in the City of Hamilton.

The contract in that case and the contract in this
case, have so much in common in that regard, that I
accept the authority of the Privy Council interpret-
ing the Montreal contract as conclusive upon this
point. '

I think there is no foundation in reason for the con-
tention that if a ticket happened to be sold in Barton,
entitling a passenger to travel over the entire 18.796

(1) (1906) A.C. 100; 34 Can. S.C.R. 459.
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miles of the appellants’ track in Hamilton, though the
passenger may only have used 50 feet of the track in
the Township of Barton, his fare need not be ac-
counted for. I state the proposition as I understand
it was presented in argument, unillustrated of course
by the contrast of distances I present. It refutes it-
self. I will not labour with it.

The accountability in respect of the earnings of
the company beyond the city, in respect of fares for
journeys not projected into the city, stands on a some-
what different footing. The circumstances, the ex-
pressions in the statute, in the by-laws, and in the
agreement in this case, must be carefully looked at to
see whether or not this case is distinguishable from
that of Montreal v. Montreal Street Razlway( ) im
the Privy Council.

The Act of incorporation recites the appellants’
charter members as petitioning the legislature for in-
corporation for the purpose of constructing and oper-
ating a street railway in the City of Hamilton and
adjoining municipalities. Clearly this was one enter-
prise at its very inception.

The Montreal Street Railway at its inception, for
the purpose of construction as an electric road, was
confined by the language to the City of Montreal.

The company in this case is not confined to, and
never was, but entitled to go beyond Hamilton and
into any adjoining municipality. The adjoining mun-
icipalities are few. They do not extend far. It is not
unreasonable to suppose that the parties to this con-
tract perceived that it was a matter of very little con-
sequence; too trifling to consider in light of the ques-
tion of auditing and determining what amount of

(1) [1906] A.C. 100.
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fares might be collected for services in any one of the
adjoining municipalities, as distinct from the fares
collected for services rendered in the City of
Hamilton. :

Surrounding the City of Montreal there were and
are populous suburbs, and a continuous stretch of
municipal corporations of that character. It might
shock one knowing the locality and knowing the con-
dition as to population and business relations with
Montreal, on the part of the inhabitants of these
populous suburbs, to find a claim set up for earnings,
through miles of such a district.

On the other hand, if it would not shock, but it
would surprise any one to find that, when this contract
was formed, any great stress was laid by either party
to the contract as to the amount of fares possible to be
collected for services in Barton alone as distinct from
journeys by the inhabBitants of Barton into the city.
The amount involved was so trifling at the date of
the accounting now in question, that the city solicitor
seems to have been willing in the Court of Appeal to
abandon the consideration of it, rather than face the
expense involved in settling the trifling sum that
would be coming to the City of Hamilton as the pro-
duct of such investigation.

This surrender of counsel may have been an inad-
vertence. We are assured by the appellants’ coun-
sel that it has, by virtue of the small amount in ques-

_ tion being added to the aggregate of services in Hamil-

ton, brought about a total that passes the line at

which an increased percentage is drawn.

In that way, the item is possibly an important one.

I doubt very much if such a consideration was ever
present to the minds of anybody concerned in the
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framing of this by-law or contract. I would rather
come to the conclusion that in consideration of being
free from the trouble and annoyance of keeping sep-
arate accounts as to the earnings for Barton services,
as distinguished from the earnings for Hamilton ser-
vices, and all that that implies, the appellants had

abandoned anything to be gained by making the dis- -

tinction. :

The foregoing considerations, along with the dif-
ference in the inception of the relations, between the
Montreal case and this, and the interpretation put
upon the contract by the contracting parties in this
case for many years, seem to distinguish this case
from that, as determined by the Privy Council.

I cannot say that this small branch of the case is
entirely free from doubt. I have no doubt that the
parties,.if they really seriously considered it, intended
that Barton fares should go with Hamilton fares as
a basis for the percentage. My only doubt is as to
whether the expressions used can in law fairly be so
read as expressing that intention.

I also think the admission on which the case was
tried implies a valid by-law.

I think the appeal should be dismissed with costs.

Durr J. concurred for the reasons stated by
Davies J.

Appeal dismissed with costs.

Solicitors for the appellants: Gibson, Osborne,
' O’Reilly & Levy.
Solicitor for the respondents: Francis Mackelcan.
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