VOL. XXV.] SUPREME COURT OF CANADA.

SYLVESTER NEELON (PLAINTIFF)......APPELLANT;
AND

THE CITY OF TORONTO AND
E. J. LENNOX (DEFENDANTS)....

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

% RESPONDENTS.

Contract, construction of—Inconsistent condittons—Dismissal of contractor
—Architect’s powers — Arbitrator—Disqualification— Probable bias—
Ewvidence, rejection of—Judge’s discretion as to order of evidence.

A contract for the construction of a public work contained the follow-
ing clause “in case the. works are mot carried on with such
‘expedition aund with such materials and workmanship as the
architect or clerk of the works may deem proper the architect
shall be at liberty to give the contractors ten days’ notice in writ-
ing to supply such additional force or material as in the opinion
of the said architect is necessary, and if the contractors fail to
supply the same it shall then be lawful for the said architect to
dismiss the said contractors and to employ other persons to finish
the work.” The contract also provided that “the general con-
ditions are made part of this contract (except so far‘as inconsistent
herewith), in which case the terms of this contract shall govern.”
The first clause in the ‘“general conditions ”” was as_follows: In
case the works from the want of sufficient or*proper workmen or
materials are not proceeding with all the necessary dispatch, then
the architect may give ten days’ notice to do what is necessary,
and upon the contractor’s failure to do so, the architect shall have
the power at his discretion, (with the consent in writing of the
Court House Committee, or Commission as the case may be),
without process or suit at law, to take the work or any part thereof
mentioned in such notice out of the hands of the contractor.”

Held, Sedgewick and Girouard JJ. dissenting, that this last clause
was inconsistent with the above clause of the contract and that the
latter must govern. The architect therefore had power to dismiss
the contractor without the consent in writing of the Committee.

At the trial, the plaintiff tendered evidence to show that the architect
had acted maliciously in the rejection of materials, but the trial
judge required proof to be first adduced tending to show that the
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materials had been wrongfully rejected, reserving until that fact
should be established the consideration of the question whether
malice was necessary to be proved and if necessary what evidence
would be sufficient to establish it. Upon this ruling plaintiff
declined to offer any further evidence, and thereupon judgment
was entered for the defendants.

Held, that this ruling did not constitute a rejection, but was merely
a direction as to the marshalling, of evidence within the dis-
cretion of the trial judge.

APPEAL from a decision of the Court of Appeal for

Ontario dismissing the plaintifi’s appeal from the

judgment of the Chancery Division, which affirmed

the judgment dismissing the plaintiff’s actlon in the
court below.

The material facts sufficiently appear from the above
head-note and are more fully set out in the judgments
reported.

S. H. Blake Q.C.and W. Cassels Q.C. for the appellant.
The first clause of the conditions is not inconsistent
with the contract within the meaning of that term as
used. The court must, if possible, harmonize the whole
and only reject what is absolutely at variance with the
whole. In re Pheniz Bessemer Sleel €o. (1); Ander-
son’s ‘Case (2) ; Fitzgerald v. Moran (3).

The trial judge should have permitted evidence of
malice on the part of the architect to be given. His
ruling was not as to the mere marshalling of evidence,
but a determination on matters of law. Kemp v. Rose
(4); Pawley v. Turnbull( ); Jackson v. Barry Railway
Co. \6) )

As to notice by the architect, see Roberts v. Bury
Commissioners (7).

McCarthy Q.C. and Fullerton Q.C. for the respondent,
the city of Toronto. The general conditions are in

(1) 44 L.J. [Ch.] 683. (4) 1 Giff. 258.
(2) 7 Ch. D. 75. (5) 3 Giff. 70.
(3) 47 N.Y. 379, (6) [1893] 1 ch. 238.

(7) L. R. 5 C. P. 326. -
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force only “if not inconsistent with the contract.”
The court is not, therefore, to read the documents as
one, but only to say whether they are or are not con-
sistent. -See Pauling v. Mayor of Dover (1).

Nesbitt and Grier for the respondent Lennox, re-
ferred to Vanderlip v. Smyth (2).

TASCHEREAU J.—I agrée with the opinion of Mr.
Justice Gwynne. I think the appeal should be dis-
missed.

GwyYNNE J.—Whatever cause of action, if any, the

plaintiff has upon the matters alleged in his statement-

of claim, it is the same as he had when the action was
commenced upon the 5th of September, 1892, and
when he thereupon made the application for an injunc-
tion, which application resulted in the order of 10th
of September, 1892. R

Now, first, with reference to that order it may here
be observed that the undertaking of the defendants
therein recited——that they would keep proper accounts
in respect of the work as it should progress—isno more
than seems to have been provided for by the 8th clause
of the contract, and the 16th and 11th clauses seem to
provide sufficiently for all damages upon a settlement
after the completion of the works, of all disputes
which may have arisen during the progress of the
works from whatever cause arising; what the order
substantially does, as it appears to me, is that it refuses
the injunction as asked for the removal of the archi-
- tect and authorizes the work being proceeded with
under the terms of the contract, as in the case when
the contractor is dismissed for non-compliance with
the requirements of the architect after the lapse of ten
days from the service of notice as provided in the con-

(1) 24 L.J. [Ex.] 128. (2) 32 U.C.C.P. 60.
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1896 tract. Nothing whatever appears upon the papers
Nueroy Produced in evidence by the appellant in relation to
v the matters in dispute between the contractors and the

CIE?EOF architect, before the Court House committee and the
ToRONTO: ¢ suncil, which afford any warrant for the extraordinary
Gwynne J. yelief asked for in the motion for the injunction, namely

" of interfering with the contract by removal of the
architect from the discharge of the duties imposed
upon him by the contract.

The plaintiff’s right to recover damages in the pre-
sent action depends upon the result of the action as to
the plaintiff’s contention, namely, that nothing had
occurred which afforded any justification to the de-

" fendants for dismissing the contractors from the work
and proceeding with it themselves under the provi-
sions of the contract in that behalf, or in other words,
that the plaintiff was right and the architect wrong as
to the sufficiency of the stone within the terms of the
contract, and that the delay which had arisen in pro-
ceeding with the work was not the fault of the con-
tractors, but of the architect, who had erroneously
condemned, as not in compliance with the terms of the
contract, material which the contractor insisted was in
perfect compliance with the contract. This consti-
tuted the sum and substance of the controversy be-
tween the contractor and the architect up to the time
of the commencement of this action and the motion for
the injunction therein.

The undertaking of the defendants recited in the
order is to pay such damages, if any, as should be
awarded in the action “if the defendants were
not justified in,” (that is to say, had no jurisdiction,
as -was contended by the plaintiff, no justifying
cause within the terms of the contract for) ¢ taking
the work out of the contractors’ hands and proceed-
ing with it themselves under the provisionsin the con-
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tract.” No ideais suggested of the recovery of damages
which would be purely nominal, occasioned merely by
the non-fulfilment, if any there was, of some purely
technical mode or form in the procedure to dismiss the
contractors and to proceed with the work in the man-
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ner provided by the contract in a case where the justi- Gwynne J.

fying cause specified in the contract as authorizing the

dismissal of the contractor and procedure with the -

work by the defendants under the provisions in the
contract in that behalf existed. It never was supposed
nor contended that if the justifying cause for taking the
work out of the contractor's hands existed the plain-
tiff could in the present action recover substantial
damages, for which alone the action could be main-
tained, if maintainable at all, because of the defendants
not having taken some formal step, if any such was
necessary, in the mode of procedure adopted for taking
the work out of the contractor’s hands when abundant
cause for taking the work out of their hands existed un-
der the terms of the contract. When this action was
commenced on the 5th September, 1892, and when the
motion for an injunction was made to the court on the
8th September, 1892, nothing had been done beyond
giving the notice contained in the letter of the 29th
Avugust, which notice beyond all question the archi:
tect, without any concurrence ot the Court House com-
mittee or of any other authority, was by the contract
empowered to give and as the agent of the corporation
not as a judge or arbitrator. The ten days given by
that notice for the fulfilment of the architect’s require-
ments had not elapsed. Whatever was the plaintiff’s
cause of action, any he had upon the 5th November,
1892, constitutes his cause of action now, and that in-
volves this simple inquiry :—Was the plaintiff right in
his controversy with the architect, and the architect
wrong, as to the sufficiency of the stone which was
38
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provided by the contractor and condemned and rejected
by -the architect, as had been the contention of the
plaintiff before the Court House committee, the mayor
of the city and the city council, and .- was the delay
which had taken place in the progress of the works,
occasioned by such erroneous condemnation and rejec-
tion of the stone ?

The frame of this statement of claim with its prayer
of relief therein, which poinis to nothing short of alter-
ing wholly the contract hetween the parties and pro-
curing the court to assume th: architect’s duty of
approving of the materials to be used in the work and
in other respects assuming the duties which the con-
tract imposes upon the architect, and demanding his
removal, is based, as it appears to me, upon a miscon-
ception of the position occupied by the architect under
the contract in the exercise of the functions vested in
him thereby of rejecting and condemning or accepting
material supplied by the contractors for the work and
of giving notice to the contractors to supply proper
material, etc., etc. ‘

The contract is that the contractors will execute the
work and provide all proper materials of the kind
specified to the satisfaction of the corporation’s archi-
tect or the clerk of the works, and that if “they fail to
provide such material as the corporation’s said archi-
tect or the clerk of the works shall deem proper or

shall fail to carry on the work with the expedition the
architect or the clerk of the works shall deem neces-
sary, then the architect may give them mnotice to the
-effect specified in the contract. In the exercise and
«discharge of his duty in respect of these matters it is

not in the character of a judge or an arbitrator between
the corporation and the contractors that the architect
is by the contract authorized to act, but as an expert
agent of the corporation in respect of those matters.
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When he rejects as notin compliance with the contract 1896
material, which, as contended by the plaintiff in the Nzzrow
present case, was in perfect compliance with the con- >
tract, it is the corporation -‘who rejects, and if any Crry or
actionable wrong be done by the rejection it is the 10@}0.
corporation who are responsible in an action for GWZE“_" J.
damages for wrongful interference with the plaintiff
in the fulfilment of his contract; to such an action the
architect is not a necessary party. This, in my
opinion, is the true conclusion to be arrived at from
Roberts v. Bury Improvement Commissioners (1) as ap-
plicable to the present case.

Now, if there be anything in the above statement of
claim which is cognizable in this action, it is simply
this allegation that the architect wrongfully rejected
and condemned, as not being in compliance with the
contract, certain of the material supplied by the con-
tractors for the work, and would not suffer such .
material to be used, although, as the plaintiff alleges
and insists, the material so rejected and condemned
was in pérfect compliance with the terms of the con-
tract. In such an action the architect would neither
be a necessary or a proper party ; the plaintiff’s right of
action would be established if he should be able to
establish that the material so rejected was, as the
plaintiff insists, in perfect compliance with the contract
and so wrongfully rejected. The additional averment
in the statement of claim in the present case that the
architect in rejecting the material was actuated by
malice towards the plaintiff, can be attributed solely
to the draftsman being, and as I think erroneously, of
opinion that the architect in the discharge of the
powers vested in him by the contract as to rejecting
material and superintending the work, was acting in
the character of a judge or arbitrator and not as the

(1) L.R. 5 C.P. 310.
3814
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corporation’s agent, and that so his decision was by
the contract made conclusive, assuming his judgment
to be honestly exercised, and that therefore in order to
nullify his decision it would be necessary to aver and
prove not only that his decision was erroneous, but
that it was maliciously so; that he had in fact not
exercised an honest judgment, but had through malice
given a false and dishonest decision.

In either case the very gist and foundation of the
plaintiff’s claim for redress would be that the material
rejected was in perfect compliance with the contract
and so was wrongfully rejected.

Clauses 28 and 29 in the statement of claim seem to
me to call for remark. In these clauses the plaintiff re-
fers to the agreement of the 21st July, 1892, and gives
an explanation of his reasons for that agreement being
entered into. Now, accepting this explanation it is
obvioustherefrom, and from the terms of the agreement,
that the plaintiff acknowledged that the architect had
exercised a sound judgment in condemning the stone
which he had condemned and refused to permit to be
putinto or to remain in the work, and that the plaintiff
agreed to submit completely in future to the architect’s
judgment in relation to the stone and the manner of deal-
ing therewith, and the plaintiff withdrew all the accusa-
tions which he had made againstthe architect before the
Court House committee and thecity council,such accusa-
tions having been that he had acted wrongfully in con-
demning stone as insufficient which was in perfect com-
pliance with the requirements of the contract, so that
he had acted not only wrongfully but maliciously and
fraudulently so. In fact that agreement and the plain-
tiff’s explanation of the object of its having been entered
into as well as the papers produced in evidence by the
plaintiff as to what took place on the plaintiff’s appli-
cation to the Court House committee, the city council
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and the mayor afford the most complete evidence of
the great indulgence and forbearance shown to the
plaintiff and of the utterly frivolous nature of the accu-
sations that in the discharge of his duties the architect
was actuated by malice.
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The appeal arises upon what took place at the tria] Gwynne J.

upon issue joined by the plaintiff upon statements of
defence filed by the defendants which cast upon the
plaintiff the whole burthen' of proof necessary for
the maintenance of the action asstated in the statement
of claim. Upon this issue being joined the plaintiff
recognizing, and as I think correctly, that his allega-
tion that the material condemned by the architect was
in perfect compliance with the requirements of the
contract constituted the very foundation of his action:
obtained, and at very great expense to both parties
had executed, a commission or commissions for the tak-
ing of evidence upon this point at divers places in the
United States. At the trial the plaintiff produced the
evidence so taken and also put in as evidence the
several papers already referred to, in relation to the sev-
eral appeals made by the plaintiff to the Court House
committee, the mayor, and the city council, in relation
to the matters therein appearing. Counsel for the de-
fendants contended that none of this matter constituted
any evidence upon which this action could be main-
tained. The plaintiff was then put into the box for
the purpose of giving evidence on his own behalf and
he was asked when he first entered into a contract for
getting stone for the work, and he answered in October,
1889, and he produced a contract dated the 26th Octo-
ber, 1889, entered into by Elliott and Neelon with one
Craig and a Mrs. Elliott, whereby the former agreed to
accept from thelatter all the gray Credit Valley dimen-
sion stone required by the former according to dimen-
sions to be given by them for the erection of the city
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1896  hall and court house, and in another contract of the
Nreron date of the 19th May, 1891, between Elliott and Neelon,
g Per S.Neelonand the Credit Valley Quarries Company,

Crry or whereby the latter company assumed and agreed to fill

Torowto. the contract of the 26th October, 1889, in the place of
Gwynne J. the firm of Craig & Elliott, parties to that contract.
" The learned counsel for the defendants objected that
the defendants could not be affected by these con-
tracts. The object of the plaintiff in putting in this
evidence was stated to be to shew that the contractors
were guilty of no delay in progressing with the work
as was evidenced by these early contracts being entered

into. '

These contracts, it will be observed, as appears by
the papers produced in evidence by the plaintiff, es-
pecially in the letter of the plaintiff to the Court House
committee of the 81st October, 1891, and that from the
architect to the corporation solicitor of the date of the
80th March, 1892, were not acted upon, and for the
reason as stated in the plaintiff’s letter of the 81st Oc-
tober, 1891, when applying for permission to substitute
Orangeville stone for Credit Valley stone, that the latter
could not be procured in quantities sufficient, of the
quality required by the contract. The fact therefore,

of these contracts having been entered into, must, I
think, be admitted to have been wholly irrelevant to
the issue between the parties. Then the counsel for
the plaintiff contended that as evidence of the malice
of the architect, hé was entitled to prove by the
plaintiff with reference to the statement which was a
privileged confidential statement made by the architect
to his principals as appearing on the papers put in as
evidence by the plaintiff, notably in his letter of the
20th May, 1892, to the mayor in answer to the latter’s
letters of the 27th April and 19th May to the effect:
“ If the contractors would attend to the execution of
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their contract and spend less time in lobbying, etc., to
effect changes in their contract with an eye to their
own interests ”’ that in point of fact the plaintiff did
not desire to have the change made in his contract for
his own benefit, nor did he lobby with such view as
suggested by the architect. Then he contended the
architect’s objection to Pigott being taken in as plain-
tiff’s partner and his reasons given to his principals for
such objection, which are to be found in theletter from
the architect to the solicitor of the corporation of the
30th March, and in a letter also from him to the chair-
man of the Court House committee of the date of 12th
May, 1892 (exhibit no. 10 produced at the trial)
afforded evidence of malice. A very long argument
upon these matters and others of like character and
also upon the construction of a particular part of the
contract took place. This latter arose upon a conten-
tion raised by counsel for the plaintiff that a con-
dition numbered “1” in a paper entitled “ general
conditions” was by a recital or preamble in the instru-
ment containing the contract so incorporated into the
contractl that this condition numbered “1” is to be read
with clause no. 8 in the contract as together to form
.one contract as regards the matters specified in the
clause no. 8. The object of this contention (not really
of any importance as it appears to me in the present
case) was toinsist that the provision in clause no. 8 vest-
ing power in the architect to dismiss the contractors if
they should fail to comply with the terms of a notice
served on the contractors to the effect in clause 8 men-
tioned, is to be construed as qualified by the following
words found in the condition numbered “1,” viz. :—
“with the consent in writing of the Court House
committee ” and that therefore clause 8 of the contract.
gave to the architect no power to dismiss the con-
tractors, as the language of the clause 8 read alone
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purports to convey; but that in dismissing under
clause 8 the architect can only act with and by virtue
of the consent in writing of the Court House committee.

The defendants on the contrary contended that asto
the particulars mentioned in clause 8, that clause and
that alone operated, and that in so far at least as the
same matters were mentioned in the condition num-
bered “1” and in the clause 8 of the contract the
latter prevailed; and so that the architect had by
clause 8 power vested in himself without any consent
in writing of the Court House committee to dismiss
the contractors under clause 8 for non-fulfilment by
them of the requirements contained in a notice given
to them by the architect under the provisions of the
clause 8. The frame of this condition numbered “17”
is certainly very confused and imperfect. It provides
that in the event of the contractor becoming bank-
rupt or insolvent or of his compounding with his
creditors, or of his attempting to transfer the contract
without the assent of the proprietors, or in the event
of his refusing or neglecting, within 48 hours after
notice given by the architect to him, to take down, re-
build, repair, alter, or amend any defective or unsatis-
factory work, or to comply with any order given by
the architect to that effect,

or in case the works, from the want of sufficient or proper work-
men or materials are not proceeding with all the necessary despatch,
or if the contractor shall persist in any course violating any of the

provisions of his contract, then the architect may give ten days’ notice
to do what is necessary, and upon his failure to do so

~ Here is a break in the sentence for the purpose plainly

of introducing an alternative provision in the case of
bankruptcy, insolvency,. etc., etc. The sentence pro-
ceeds:

Or in case of bankruptcey, insolvency, compounding with his creditors
or any proposition therefor, or of his assigning or transferring his con-
tract or any attempt to do so, then without previous notice the
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architect shall have power at his discretion with the consent in writing
of the Court House committee without process or suit at -law, to take
the work or any part thereof mentioned in such notice, out of the
hands of the contractor, and either to relet the same to any other per-
son or persons without its being previously advertised, or to employ
workmen and provide materials, tools and other necessary things at

.
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the expense of the contractor, or to take such other steps as may be Gwynne J.

necessary in order to secure the completion of the raid work.

It has been argued with considerable force that all
difficulty in giving a plain, consistent and sensible
meaning to the whole condition, can be removed by a
very slight transposition of the words “the architect
shall have the power at his discretion.” To the words
“at his discretion” in the sentence effect must be
given. Something is by these words left to the archi-
tect's discretion, and whatever it is that is so left it
cannot be subject to the control of the Court House
committee. These words ¢ at his discretion,” cannot
be read in connection with the words immediately fol-
lowing, viz. :(—“ With the consent in writing of the
Court House committee.” What then is it that is thus
left to the discretion of the architect? Some trans-
position of these words seems to be necessary in order
to give any sensible grammatical construction to this
complicated confused sentence of so many parts. The
alternative provision is limited to the event of the con-
tractor becoming bankrupt, insolvent, or compounding
with his creditors, etc., already provided for in a
clause preceding the words ¢ then the architect may
give ten days’ notice to do what is necessary, and upon
his failure to do so.” All that the architect could order
a bankrupt or insolvent contractor to do would be to
proceed with the work in some specified manner
deemed necessary. The object of the draftsman seems
to me to have been to providethat in the case of bank-
ruptcy or insolvency, etc, of the contractor, that might
be done without notice, but with the consent of the
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Court House committee, which was authorized to be
done upon failure of the contractor to comply with the
requirements of a notice. That is to say in all cases
including bankruptcy and insolvency, the architect is
empowered to give a notice calling upon the contractor
to do what the architect deemed to be necessary, and
upon his failure to do so, or in the case of bankruptcy,
insolvency, etc., then without notice with the consent
in writing of the Court House committee, the architect

- should have power at his discretion, without process

of law, etc., etc., either to relet without advertisement

~ or to employ workmen, etc., or to take such steps as he

may consider necessary in order to secure the comple-
tion of the work.

Then, again, there is another view depending upon
the construction of the words in the recital or preamble
of the instrument containing the contract. The con-
dition numbered “1” in the paper intituled “ general
conditions ”’ forms no part of the contract except in so
far as it is, if it be, specially introduced in terms into
the contract. Now in this recital or preamble where
alone reference to the “ general conditions” is at all
made, such reference is made only in a recital of the
fact that the contractors had put in a tender for per-
formance of the work according to the specifications
and general conditions referred to in the schedule
hereto, which specifications and .general conditions are
made part of this contract except so far as inconsistent
herewith, in which case the terms of this contract
shall govern. '

Now the general conditions contain provisions which
equally with the specifications relate to the execution
of the work by the contractors, and the reference to the
general conditions being thus made in connection with
the specifications and merely in a recital of the fact
that the contractors had tendered for the performance
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of the work according to the specifications and general
conditions, it appears a reasonable construction that the
general conditions thus recited as being part of the
contract are those only which, like the specifications
in connection with which they are mentioned, relate
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to the performance of the work for which the con- GWYE_G J.

tractors had tendered, which only, except in so far as
they might be altered by the contract, were made part
of the contract. This construction would exclude

wholly the condition numbered ‘“1,” which relates -

not to the performance of the work by the contractors,
but to the action of the corporation in the event of the
contractors not doing so or in the event of their be-
coming insolvent, etc., etc., or otherwise incapable of
doing or unwilling to do so. And this would be
abundantly sufficient for every reasonable purpose, for
by clause 15 of the contract all material deposited on
the ground for the work is made the property of the
corporation, and clauses 8 and 9 of the contract make
ample provision for every case, even for those of bank-
ruptcy, insolvency, composition with creditors, etc., to
the full as well as the condition numbered ¢ 1,” if it
operated alone, purports to do. But there remains the
view in which all the courts below have concurred,
namely, that in respect of the matters specially enumer-
ated in clause 8 of the contract, the provision thereby
. made is complete in itself, without incorporation with
the condition numbered “1,” and it is consistent with
the provision in that condition made with reference to
the same matters, assuming the true construction of
that condition, if standing alone, to be that the archi-
tect could not dismiss the contractor from the work for
non-compliance with the architect’s requirements, con-
tained in a notice served upon the contractors without
the consent in writing of the Court House committee
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and therefore that the provision in clause 8 by itself
must prevail.

For my part I cannot entertain a doubt that
the decision of the courts below is correct. That
provision in clause 8 of the contract which pur-
ports to enable the architect to act alone in a par-
ticular matter, is quite inconsistent with a provision
which forbids his acting in that matter except
upon the authority in writing of another body or
power. There would be no sense whatever in clause
no. 8 being in the contract at all if it was not intended
to contain the whole provision made by the contract
in respect of the matters therein enumerated. The
words ** except so far as inconsistent herewith” are
simply equivalent to “except as herein otherwise pro-
vided,” and clause 8 does provide for everything men-
tioned in condition no. 1, and in respect of the par-
ticular matter under consideration different!y from the
provision in condition mno. 1, assuming the true con-
struction of the sentence of that condition under con-
sideration to be as contended for on behalf of the
appellant Moreover a reference to the provisions of
the condition numbered ‘1" consequential upon the
dismissal of a contractor are so different from those
made as consequential upon dismissal under clause 8
of the contract that both cannot operate together and
it appears to me to be clear that by the contract clause
8 was intended to operate alone in respect of the matters
therein contained and that in all those matters it is as

-agent of the corporation and on their behalf that he is

empowered to act and not as a judge or arbitrator.

By the condition numbered *‘1” upon dismissal, the
contracter forfeits expressly all moneys then due under
the contract, except that such moneys may be applied
in payment of unpaid workmen, and that upon com-
pletion of the work by the corporation the contractor
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shall be paid what sum, if any, as shall be certified by 1896
the architect whose certificate shall be absolutely con- N¥srox
clusive and not appealable, whereas by clause 8, all T;-E
moneys paid by the corporation in completing the work Ciry or
are to be deemed payments on account of the contract TOETO‘
and the certificate of the architect after completion of Gwynne J.
{he work is not made final and conclusive but is sub-
ject to arbitration if necessary. That clause 8 then
wholly unaffected by anything in the condition num-
bered “1” must prevail in the present case cannot, I
think, admit of a doubt. But the point is, as I have
already suggested, really immaterial in the present
action the gist and foundation of which is that the
architect prior to the commencement of this action and
consequently prior to the motion for the injunction
therein which is also prayed for by the statement of
claim, and prior also to his giving the notice of the
29th August, 1892, had wrongfully condemned, and
prevented the plaintiff from using in the work, material
as not sufficient within the terms of the contract which
the plaintiff contends was in perfect compliance with
those terms, and was therefore wrongfully condemned
by the architect, whereas what is now contended to have
been done without the consent in writing, assuming
such consent to be necessary, was not done and could
not have been done for the time had not elapsed as
mentioned in the notice until after the commencement
of the action and after the application therein for the
injunction which is also prayed for in the statement of
claim. ‘

Moreover there is not even an allegation in the state-
ment of claim that it was the architect who claiming
to have authority in himself dismissed the contractor;
on the contrary the allegation is that it was the defend-
-ants, that is to say, the corporation and the defendant
Lennox, their servant or agent, and whatever wrong,
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if any there be in the corporation having done so they
not being named in the condition numbered “1” can-
not be attributed to the absence of the consent in writ-
ing of a committee of their body. There is, as I have
said, no doubt that under the contract the architect
alone without the consent of the Court House com-
mittee had by clause 8 power to give the notice men-
tioned in that section.

After a long argument upon all the pointsthe learned
trial judge held :— _

1st. That the architect was not bound to have the
consent in writing of the Court House committee prior
to serving the notice (of the 29th August, 1892).

2nd. That the rejection of the stone which the archi-
tect condemned as not being in his opinion in accord-
ance with the terms of the contract, but which the
plaintiff contended was in perfect compliance with
those terms, was the very gist and substance of the
action, and that before the architect could be adjudged
to have acted maliciously in the discharge of duties
devolved upon him by the contract, it must be shown
that he acted wrongfully, and as the evidence was not
sufficient, andindeed was not contended tobe sufficient
upon that point, he called upon the plaintiff’s counsel
to proceed with his evidence tending to show the stone
to have been wrongfully rejected, and reserving until
that should be established to bethe fact, the considera-
tion of the question whether malice in such wrongful
rejection was necessary to be proved, and if necessary,
what evidence would be sufficient to establish it.
Upon this ruling counsel for the plaintiff declined to
offer any further evidence, and thereupon the learned
judge rendered judgment for the defendants. This
judgment has been sustained by the Divisional Court
in which the action was brought, and by the Court of
Appeal for Ontario. The ruling of the learned judge
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and his judgment thereon must, in my opinion, be 1896
maintained, and the appeal must be dismissed with ‘N}g',;;oN

- costs, and the plaintiff mustbe remitted to his remedies >
under the contract, which has provided for the case of Crry or
the work being proceeded with by the corporation to TOE.TO'
completion, after it should be taken out of the con- Gwzlf_e J.
tractor’s hands for non-compliance with a notice given

to him by the architect under clause 8 of the contract.

SEDGEWICK J.—In my view the only point in this
appeal calling for special notice is as to the construc-
tion of the contract between the appellant and the city
of Toronto. Attached to the main contract, and in a
modified sense forming part of it, was a document
called “general conditions.” This instrument was
prepared with the idea of using it, not only in con-
nection with the main building contract, but with re-
ference to all other contracts—heating, plumbing, &ec.,
as well.

The main contract provided as follows:

The general conditions are made part of this contract (except so far
as inconsistent herewith) in which case the terms of this contract shall
govern.

And its eighth clause was in part as follows:

8. In case the works are not carried on with such expedition and
with such materials and workmanship as the architect or clerk of the
works may deem proper, the architect shall be at liberty to give the
contractors ten days’ notice in writing to supply such additional force
or material as in the opinion of the said architect is necessary, and if
the contractors fail to supply the same, it shall then be lawful for the
said architect to dismiss the said contractors and to employ other per-
sons to finish the work.

The first clause in the general conditions was in part
as follows:

In case the works from the want of sufficient or proper workmen or
materials are not proceeding with all the necessary despatch, then the
architect may give ten days’ notice to do what is necessary, and upon
his failure to do so, the architect shall have the power, athis discretion,
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(with the consent in writing of the Court House committee, or commis-
sion as the case may be) without process or suit at law, to take the
work or any part thereof mentioned in such notice out of the hands
of the contractor, and either to relet the same to any other person or
persons, without its being previously advertised, etc. ’

So that the only substantial difference between the
two clauses is that while the first gives the architect
the absolute right to dismiss the contractor upon the
happening of a certain contingency, the second gives
him that right, subject however, to the consent in
writing of the Court House committee.

The question then is: Is this latter provision “in-
consistent ” within the meaning of the contract, with
the former? -If not the appeal must be allowed, for

,that consent was not obtained. If otherwise, a breach

of contract has not been proved and the appeal fails.’

I have arrived at the conclusion tbat there is no incon-
sistency between the two clauses. The contract must
be interpreted by giving the words employed their
ordinary meaning unless that will defeat the intention
of the contracting parties to be gathered from the in-
strument as a whole. Now, in my view, in order that
the charge of inconsistency between two stipulations
may be sustained, they must be mutually exclusive of
each other ; they cannot stand together. Being repug-
nant or irreconcilable, the one to the other, one or
other or both must give way. The natural meaning, -
either gathered from usage or from the etymological
origin, of the word ¢ inconsistent,” is, not capable of
standing together, and I think it was in that sense,
and in that sense only, that the word was here used.

If the two stipulations had been in the main con-
tract itself there is no possible question but that effect
would be given to both. No one would presume to
argue that they were, in that case, even apparently,
not to say inherently, inconsistent. The second, it is



VOL. XXV.]. SUPREME COURT OF CANADA.

true, would modify, limit, qualify, cut down, the
sweeping generality of the first, but it would not de-
stroy or take away the right of dismissal thereby pro-
vided ; both being capable of standing together, effect
would be given to both.

Now if the reproach of inconsistency could not be
made against these clauses if both were in the same
document, if courts without hesitation would give
efficacy to each, how do they become inconsistent when
they appear in different documents all combined to-
gether for the-purpose of making one complete contract ?
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Why should they be held repugnant or irreconcilable -

(for both these adjectives in this connection are
synonyms of “inconsistent ") in the one case, and not
in the other ? I cannot follow any reasoning which
leads to such a result.

I regard the clause in the condition so far as this
right of dismissal is concerned as only a limitation of
the power created by the contract or a direction speci-
fying how that power was to be exercised. These gen-
eral conditions, as I have said, were intended to be
applicable to all contracts entered into by the city hav-
ing reference to the building, furnishing and full com-
pletion and equipment of the new city building. Sup-
pose one of these conditions had been “the city engineer
alone shall have the right to dismiss a contractor.” That
would have been plainly inconsistent with the first
clause in question here, and would therefore have been
void. Suppose, however, another was: “ The architect
alone shall have the right to dismiss a contractor, but
such dismissal shall be in writing and shall be signed
by the architect in the presence of, and attested by, the

“city clerk.” Would a stipulation of that character be
inconsistent with the main one? The architect might
say : “The contract gives me the right to dismiss. It
does not prescribe the mode by which I am to exercise

30 ‘
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- 1896 it. It does not fetter by rules or regulations my methods
Nzeros of procedure. The contractor is in default. I have
T’};‘E .orally dismissed him, and propose to finish the build-
Crry or ing myself. That condition about the written dis-
. ToRoNTO. ) issal and the attestation of the clerk is a limitation
Sedg}“’mk of the despotic power which the contract gives me,
—— and I do not propose to be bound by it.” Can there
be any doubt as to what answer there would be to

this ? '

I may venture to suggest that there is a fallacy in
the conclusions arrived at by the courts below in hold-
ing that there is an inconsistency between the stipula-
tion in the contract and the stipulation in the con-
ditions. May not the inconsistency exist, not in the
stipulations themselves, but in the powers which they
respectively give to the architect? One may provide
that the architect may dismiss the contractor, the other
that such dismissal must be approved by the committee.
The first gives to him the exclusive right, the second
prescribes a condition to the exercise of that right.

Due effect may be given to both, both being read
together. The stipulations themselves are therefore
not inconsistent. But the right to dismiss given by
the first is apparently an absolute, unfettered right,
whereas by the second it is limited by, or made subject
to, the supervision of the committee. If the architect
has in his own person the absolute right of dismissal
the committee cannot derogate from it. The two
rights are inconsistent. But the contract does not refer

‘to inconsistent rights, but to inconsistent stipulations,
and if it had contained a provision to the following
effect: “When any rights or powers are by the
general conditions conferred upon the architect, incon-
sistent with the rights or powers upon him herein
conferred, this contract shall govern;” in that case
the respondent’s contention would prevail; the right
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purporting to be created by the one would override
and make nugatory the right or power created by the
other ; the inconsistency would be established.

I admit that were there in the whole contraci taken
together something to indicate that this word “incon-
sistent” had an extraordinary or special meaning, that
it did not refer to inconsistency but to somgthing else,
effect should be given to that intention ; but, as I re.
‘gard the matter, a reasonable view of the circumstances
adds force to the conclusion to which I have come.

The general conditions gave a voice to the Court
House committee. Several contracts and contractors
were contemplated, this contract doubtless being the
principal one. It seems to me to have been a most
proper and reasonable stipulation in the interest of
both the contracting parties, that no contract should
be put an end to upon the mere dictum of the archi-
tect and without the assent of a committee of the city
council, specially charged as the immediate represen-
tatives of the citizens with the oversight of the work.
The architect might change from time to time. He
might be reasonable or unreasonable. He alone had the
right of dismissal, which right he might exercise with
discretion or otherwise. To guard the city as well as
the contractor against the unfair or despotic exercise of
that right a certain amount of supervision and control,
practically a right of veto, was given the committee.
Now, I do not gather from the contract as a whole that
so far as this contract was concerned it was intended
that that vetoright should be taken away. Why should
it be taken away? This was by far the largest of the
contemplated contracts. Why leave to the committee
this right in the smaller contracts of heating, or light-
ing or painting or furnishing, circumscribing, limit-
ing the architect’s power there, but giving him abso-
lute and uncontrolled authority here? I do not see

39%%
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a reason, and I cannot conclude that such was the in-
tention of the parties.

On the whole I am of opinion that the contract was
taken from theappellant in a manner not authorized by
it, and that he is therefore entitled to a reference as to
damages upon the terms stated in the case.

In consequence of the view I have taken as to the
construction of the contract it is unnecessary for me
to discuss at length the other points raised by the ap-
pellant. My view, however, is that the appeal cannot
succeed upon those grounds, for the reasons set out in
the opinion of Mr. Justice Osler in the court below.

King J.—The principal question in this appeal is as
to'the meaning of a couple of clauses in a building
contract. :

A recital in the contract states that the city of Toronto
had advertised for tenders in connection with the build-
ing of a court house and city hall, and that the appel-
lant had tendered to do certain of the work according
to certain specifications and general conditions *“ which
specifications and general conditions (it was declared)
are made part of this contract except so far as is incon-
sistent herewith, in which case the terms of this con-
tract shall govern,” and that it was then recited that
the tender was accepted by the city on the terms there-
inafter mentioned.

By the 8th clause of the contract it is provided that:

In case the works are not carried on with such expedition and with

such materials and workmanship as the architect or clerk of the works
may deem proper, the architect shall be at liberty to give the con-

* tractors ten days’ notice in writing to supply such additional force or

material as in the opinion of the said architect is necessary, and if the
contractors fail to supply the same, it shall then be lawful for the said
architect to dismiss the said contractors and to employ other persons
to finish the work ; and all payments made on account thereof
to such other persons shall be deemed payments on account of
the contract, but without prejudice to the right of the proprietors
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to recover from the said contractors any money in excess of the con-
tract price which may be paid forso finishing the works, or any other
damage caused by any breach of this contract. But if any balance
on the amount of this contract remains after completion the same
shall belong to the contractors or the person legally representing them.

The first clause of the general conditions deals inter
alia with the same or like matters, and gives power to
the architect, in certain cases after notice, and in cer-
tain other cases without notice, but in both classes of
cases only with the consent in writing of the Court
House committee or commission as the case may be,
to take the work or any part thereof mentioned in the
notice out of the hands of the contractor, and to take
such steps (either by reletting the work or by days’
work, or in any other manner) as he may consider
necessary in order to secure the completion of the said
work.

" Such clause in its material parts is as follows:

In case the works, from the want of sufficient or proper workmen,
or materials, are not proceeding with the necessary despatch, or if the
contractor shall persist in any course violating any of the provisions
of his contract, then the architect may give ten days’ notice to do what
is necessary, and upon his failure to do so, or in case of bankruptcy,
insolvency, compounding with his creditors or any proposition there-
for, or of transferring or assigning this contract, or any attempt to do
50, then without previous notice the architect shall have the power at
his discretion (with the consent in writing of the Court House com-
mittee or commission as the case may be), without process or suit at
law, to take the work, or any part thereof mentioned in such notice,
out of the hands of the contractor, and either to relet the same to any
other person or persons, without its being previously advertised, or to
employ workmen and provide materials, tools and other necessary
things at the expense of the contractor, or take such other steps as he
may consider necessary, in order to secure the completion of the said
work.

The question then is, whether the words providing
for the consent of the ‘committee are to be read into the
above recited 8th clause of the contract, or in other
words, whether the power given to the architect by
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1896  such clause is intended to be subject to the condition
Nmsrox OT limitation expressed in the general conditions as
qu)i.E to the written consent of the committee being neces-
CIrTY OF Sary. ; .
TOET_Q‘ Six learned judges have held that such limitation
King J. forms no part of the contract so far as relates to the
T subject of the 8th clause, and notwithstanding the
able judgment to the contrary of Mr. Justice Burton I
feel constrained to come {o the same conclusion.

Things may be said to be inconsistent which are re-
pugnant in their ordinary sense or as relating to the
subject-matter. Where this happensin the same instru-
ment, or in a series of instruments or documents duly
authenticated as expressing the mind of the writer or
writers, then inasmuch as one part is of equal authority
with another it may be necessary, in order to give a
meaning to every part, by reasonable implications and
by the giving of an accommodated meaning to language,
to harmonize with more or less of completeness what
in the natural meaning is inconsistent.

But this necessity is not imposed until that which
presents the inconsistency is authenticated as the lang-
uage of the contract or other instrument, as the case
may be. Here, whatever in the general conditions is
inconsistent with the formal contract is excluded from
it at the threshold.

When the parties speak of lnconsmtenoy, I take it
that they refer to a repugnancy between the two things
in their plain and natural and ordinary sense, or in the
sense they. bear as applied to-the subject-matter; and.
so-the clause of the recital means that if anything in -
the conditions is opposed to anything in the formal
contract, when read in its plain, natural and ordinary
sense, or.as applied to the subject-matter, then, to the
extent that such repugnancy exists, the conditions-are
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not to be taken as expressing the mind of the contract- -

ing parties.

Now, in plain, natural and ordinary language, and
not less so as applied to the subject of a building con-
tract, when it is said that B. may dismiss A. upon the
happening of certain contingencies, there is a necessary
implication that B. has of himself upon such contin-
gencies the power and right to dismiss. And it is quite
contradictory to this to say that he may not dismiss at
all unless C. gives consent to his doing so. It is not a
mere question as to the mode in which B. shall signify
his action, but is fundamental as substantially chang-
ing the constitution of the dismissing authority. It is
only when there is some force applied ab exira to mould
the language, that it is possible to construe it other-
wise than according to the plain import.

Passing from this, it is not easy to see why clause 8
was inserted at all, if it was not intended to effect an
alteration of the conditions. If it effects a substantial
alteration in the circumstances justifying dismissal, or
in the substantial incidents of it (as some of the learned
judges have thought) then certainly clause 1 of the
conditions ought not to affect the interpretation of
clause 8 of the contract. The only. other apparent
reason for the insertion of clause 8, was in order that
the power of dismissal might be given to the architect
alone in the cases provided for by it, 7 e. in cases where
prior notice from the architect was necessary to consti-
tute a default, leaving the other cases mentioned in
clause 1 of the general conditions, where there might
be a default independent of prior notice, to be still
dealt with according to the original provisions.

It is immaterial that such original provisions might

in some respects have been beneficial to hoth parties.
On these grounds, which are not different from-those
relied on by the learned judges in the other courts, I
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think that the dismissal was sufficient in peint of au-

‘thority. As to the form of the notice by the architect

no question now arises, as any question upon it was
formally abandoned. _

Then as to the course taken at the trial in regard to
the reception.of evidence I do not feel altogether satis-
fied, but my doubts arenotsufficient tolead me to differ
from the concurrent opinion of so many learned judges.

In the result, therefore, I think that the appeal
should be dismissed. )

GIROUARD J.—If the contract had provided that the
architect might dismiss the contractor without the
consent of the Court House committee, this stipulation
would certainly be inconsistent with the general con-
ditions. But the two clauses, as they stand, do not
cover exactly the same ground ; I think that one helps
the other, and I quite agree with my brother
Sedgewick and Mr. Justice Burton that they are not
inconsistent. Both can well be worked to the best ad-
vantage of the undertaking the contracting parties had
in contemplation. Extensions or restrictionsof a'power
already created, or directions for its exercise, contained
in a contemporary deed, are not necessarily contradic-
tions of the original stipulations. Before courts of
justice can be called upon to sanction the exercise of a
power so sweeping and so pregnant with most serious
consequences as the one claimed by the respondents,
it must be shown beyond doubt that it was conferred
by the terms of the agreement; and if any reasonable
doubt can Be entertained the appellant should get the
benefit of it. I cannot believe thatthe ity of Toronto,
which framed both the .contract and the comditions,
did stipulate for the intervention of a committee of its
council between the architect and the contractor with-
out some good and sound practical reasons; and I am
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also inclined to think that the appellant had reason to 1896
see in it some protection against any unjust treatment Nggzron
from the architect. Iam therefore disposed to give Tog
effect to this stipulation, rather than set it aside. CITY OF

In my humble opinion the appeal should be allowed. Toronto.
Appeal dismissed with costs. Glro_“ﬁd "
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