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ELIJAH WASHINGTON FAULDS,) 1885
WILLIAM MARTIN TAULDS, | * March 17.
JAMES LINDA FAULDS, WESLEY r APPELLANTS. 806
BELL FAULDS anxp MATILDA .
ELIZABETH FAULDS (PLAINTIFFS) | - "March 6.

AND
MARGARET HARPER et al.(DEFEN-
DANTS) seearevescrcessrecor conernose savansens
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.
Mortgagor and mortgagee— Foreclosure and sale— Purchase by mort-

gagee—Right to redeem afler—Statute of limitations— Trustee
Jor sale.

% RESPONDENTS.

In a foreclosure suit against the heirs of a deceased mortgagor who
were allinfants, a decree was made ordering asale ; the lands were
sold pursuant o the decree and purchased by J. H., acting for
and in collusion with the mortgagee; J. H. immediately after
receiving his deed, conveyed to the mortgagee, who thereupon
took possession of the lands and thenceforth dealt with them as
the absolute owner thereof; by subsequent devises and convey-
ances the lands became vested in the defendant M. H. who sold
them to L , one of the defendants to the suit, a bond fide purchaser
without notice, taking a mortgage for the purchase money. In
a suit to redeem the said lands brought by the heirs of the mort-
gagor some eighteen years after the sale and more than five years

‘afier some of the heirs had become of age.

Held,—Reversing the judgment of the Court of Appeal, that the suit
being one impeaching a purchase bya trustee for sale the statute
of limitations had no application, and that, as the defendants
and those under whom they claimed had never been in possess-
ion in the character of mortgagees, the plaintiffs were not barred
by the provisions of R.S. O.ch. 108 sec. 19, and that the plain-
tiffs were consequently entitled to a lien upou the mortgage for
purchase money given by L.

Held, also, that as it appeared that the plaintiffs were not aware of
the fraudulent character of the sale until just before commenc-
ing their suit, they could not be said to acquiesce in the possess-
ion of the defendants.

* PresENT.—Sir W. J. Ritchie C.J., and Strong, Fournier, Henry
and Taschereau JJ.
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APPEAL from a decision of the Court of Appeal for
Ontario (1) reversing the judgment of the Chancellor (2)-
‘The facts of the case are fully stated in the previous

Strong J, Teports and the following judgments of this court.

McCarthy Q.C. and Waller Cassels Q.C. for appel-
lants.

Street Q.C., for respondent.

The points of argument and cases relied on by counsel -
are fully given in the reports of the case in the court
below.

StroNG J.—In 1857 William Faulds purchased from
his father, Andrew Faulds, one hundred acres of land
in the Township of Malahide, for the price of £875
($3,500), of which a sum of £400 ($1,600) was paid in
cash, and the residue of the purchase money, amount-
ing to £475 (or $1,900), was allowed to remain upon
the security of a mortgage of the property. This mort-
gage, which was effected by a deed dated 'the 20th of
April, 1857, was unpaid at the death of the mortgagor,
which occurred on the first of July, 1858. Sometime
in 1861, Andrew Faulds, the mortgagee, filed his bill
for the foreclosure of the mortgaged property against
the co-heirs of his son, the deceased mortgagor, who
had died intestate ; these co-heirs were the plaintiffs

“in the present cause, and Eliza Jane Faulds, who died

intestate, unmarried, and under the age of twenty-one
years, in April, 1868. The plaintiffs, at the date of their
father’s death,; were all infants ; the eldest, Elijah Wash-
ington Faulds, being then of the age of 14 years, having
been born in the year 1844.

By adecree bearing date the 28th of J une, 1861, made
in the foreclosure suit before mentioned, the mortgaged
lands were, in default of the payment at the appointed
time of the amount which should be found due to the

(1) 9 Ont. App. R. 537, (2) 20. R. 405.
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plaintiff, ordered to be gold. Pursuant to this decree,
the lands were, upon the 12th of April, 1862, put up for
sale by auction in two lots, when Joseph Harper, one of
the defendants in this cause, pretended to become the
purchaser of the same for the aggregate price of $1,600,

The plaintiffs, in their bill, alleged that Andrew
Faulds, the plaintiff in the foreclosure suit, and who, as
such, had no right to purchase himself, employed Joseph
Harper the ostensible purchaser, to purchase for his
behoof, and that Joseph Harper was, in fact, the agent
of Andrew Faulds in making the purchase and in carry-
ing out the same; further, they allege that the lands
were sold to Joseph Harper at a price greatly below their
real value, on account of this combination between
Joseph Harper and Andrew Faulds, which had the
effect of “damping competition ” and was intended to
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have that effect. The allegations of the bill on this -

head are contained in the 13th and 14th paragraphs,
which are as follows : -

13. Your complainants allege, and the fact is, that the plaintiff in
the said foreclosure suit being mortgagee and having no right to
-purchase for himself at the said sale, employed the eaid Joseph
Harper (the purchaser of the said lands as aforesaid) as his agent in

and for and he was in fact the said Andrew Faulds’ agent during the
" carrying out of the said sale.

14. The said lands were sold to the said Joseph Harper at a price
greatly below their real value on account of the combination be
tween the said Joseph Harper and Andrew Faulds which had the
effect of damping competition and was intended by them to have
that effect.

It is not shown that Andrew Faulds, who, as the
plaintiff in the cause, must, in the absence of any order
to the contrary, be considered the vendor, and as such
charged with the conduct of the sale, had leave to bid ;
nor do the defendants, in their answer, pretend that
such leave was obtained. '

This purchase by Joseph Harper was carried out by
a deeg. of the 16th of June, 1862, whereby Andrew
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Faulds, as the mortgagee in whom the legal estate was
vested, conveyed to Joseph Harper, and by a second
deed dated the same day, Joseph Harper re-conveyed
the same lands to Andrew Faulds in fee. On the 14th
of June, two days before the execution of these convey-
ances, Andrew Faulds had exercised an act of owner-
ship over the lands by executing a lease, whereby he
demised them to one Bennett as his tenant for a year
from April, 1862. From the date of the deeds before
mentioned, Andrew Faulds assumed to be the absolute
owner of the lands, and dealt with them  as such up to
the time of his death ; by his will, he devised his prop--
erty to his wife (who died before this bill was filed)

© for life, and directed that upon her death his executors

should sell all his real and personal property, and out
of the proceeds should pay his son, Thomas Faulds,
$500, and divide the residue equally between the
testator’s son, Andrew Faulds the younger, and his
daughters, the defendant Margaret Harper (the wife of
Joseph Harper already mentioned) "and Elizabeth
Linda. The legacy to Thomas Faulds had been paid,
and the interests of Andrew Faulds the younger and
Elizabeth Linda had become vested by conveyance
from the former, and by devise from, and by the death
of, the latter, in the defendant Margaret Harper previ-
ously to the sale of the lands in question, to the defen- -
dant James C. Lane hereafter mentioned.

The testator, Andrew Faulds, appointed Peter Clay-
ton and Walter E. Murray his executors, of whom the
former died before the institution of this suit.

The defendant, Margaret Harper, having thus the sole
beneficial interest in theselands vested in her, remained
in the enjoyment of the property and in possession
thereof by her tenants until the 29th of December,
1879, when, as she herself states in her factum filed
for the purposes of this appeal, “being the beneficial
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‘caused the lands to be conveyed to the defendant, Fauvrps
James C. Lane, a purchaser for value without notice, p A:I‘,EB.
who conveyed the same by way of mortgage to her to =—
secure the payment of $4,780.29, being the purchase s“ﬂ’lg_ Je
money and interest, and the said James C. Lane imme-

diately entered into possession as owner, and has ever

since remained in such possession undisturbed, save

by the proceedings in this action.” The defendant,
Margaret Harper, being therefore the beneficial and
absolute equitable owner of the lands at the time of the

sale to Lane, and being, as regards the interest and

shares of herself and Elizabeth Linda,a mere volunteer,

and it not being alleged or pretended that either she or
Elizabeth Linda were purchasers for value without

notice in respect of the shares acquired from Andrew

Faulds, the testator’s son, it follows that the plaintiffs, -

not having been able to disprove Lane’s plea of purchase

for value without notice, upon establishing their case

were entitled to have a personal decree against Mar-

garet Harper, and also a lien giving effect to the same
equities against the purchase money remaining unpaid

by Lane, as they would have been entitled to enforce

against the land which it represented if it had remained

in the hands of Margaret Harper. The defendants,
Margaret Harper and her husband, by their answers

denied the alleged purchase by Joseph Harper on

behalf of Andrew Faulds, and also pleaded the statute

of limitations, and that the plaintiffs were bound by

laches and acquiescence.

The only fact seriously disputed and upon which
any conflicting evidence was given was that as to
the real character of the purchase, in other words
whether Andrew Faulds, the mortgagee, was in fact
the real purchaser at the sale under the decree,

~ through the agency of Joseph Harper. The evid-
413 .
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1886 ence on this point was very strong, no less
Faoios than seven witnesses having deposed to distinct
Haopps, 2dmissions by either Andrew - Faulds, or by Joseph

Harper at a date anterior to-his re-conveyance to
Andrew Faulds, that such was the fact. Against this
evidence the defendant Harper and his wife opposed no
testimony but their own, which was regarded by the
learned judge before whom the cause was heard as
unsatisfactory, a conclusion which is not found fault
with by any of the learned judges in the Court of
Appeal, and which indeed a perusal of the depositions
of the defendants will satisfy any one was the only
result which could have been arrived at.

Sirong J.

—

The cause having been heard before Vice Chancellor
Blake on the 18th October, 1880, that learned judge on
the same day made a decree declaring the sale to James
C. Lane binding, and that the plaintiffs, Wesley Bell
Faulds, were entitled each to one-fifth of the proceeds-
of the sale to James C. Lane by Margaret Harper, after
deducting therefrom any balance remaining due upon
the mortgage from William Faulds to Andrew Faulds,
and further declaring the remaining plaintiffs, who had’
attained the age of 21 years more than five years before
the filing of the bill of complaint herein, barred of their
rights by the statute of limitations, and reserving costs
and further directions until after the taking of the
accounts. '

This decree was re-heard at the instance ot Margaret
Harper, and on 22nd June, 1882, the Divisional Court
(Proudfoot and Ferguson JJ.) pronounced a decree
varying the decree by declaring each of the five plain-
tiffs entitled to one-fifth part of the proceeds of the sale
to James C. Lane by Margaret Harper, after deducting
therefrom any balance remaining due upon the mort-
gage from William Faulds to Andrew Faulds, and
ordering the defendant, Margaret Harper, to pay the
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costs of the re-hearing. :

The defendant, Margaret Harper, appealed to the
Court of Appeal for Ontario against the judgment of
the Divisional Court, and judgment was given by that
court (3pragge C.J. dissenting), allowing the appeal
and dismissing the action with costs. The plaintiffs
now appeal to this court against the judgment of the
Court of Appeal.

The learned Vice Chancellor apparently founded his
judgment on the applicability of the statute of limita-
tions to the plaintiffs’ case, treated simply as a bill to
redeem, since he held the lapse of ten years a bar to
the right of redemption of such of the plaintiffs whose
disabilities of non-age ceased more than five years
before the filing of the bill, and that those who had
attained their age only within five years next before
the filing of the bill were alone entitled to redeem, and
that their right of redemption was confined to a redemp-
tion of their proportionate shares of “the equity of
redemption. The Divisional Court on the re-hearing
proceeded on a different ground, holding that whilst
the statute would have been applicable if the only
persons entitled to redeem had bcen the plaintiffs who
had attained full age more than five years before
the filing of the bill, yet inasmuch as there were
others (the plaintiffs, Wesley Bell Faulds and Matilda
Elizabeth Faulds,) who had not attained the age of 21
years five years next before the filing of the bill, they
were entitled to redeem the whole estate, which could
not be redeemed piecemeal. The judgment of the
Divisional Court in this last respect was founded on
the authority of the case of Rakestraw v. Brewer (1). The
plaintiff’s right to the benefit of the exception con-
tained in the statute in favor of persons under dis-
ability was rested on the authority of the decision of

(1) Sel. Cas, Ch, 56,
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1886 the Upper Canada Court of Appeal in the case of Cald-
Faoios well v. Hall (1), which the learned judges preferred to
HA:;’EE- follow rather than to adopt the construction of the
St;o;E 5. statute laid down in the jEng'lish cases of Fns"er'v.
‘e Palterson (2) and Kinsman v. Rouse (3). The majority
of the Court of Appeal proceeded upon the same ratio
decidendi, but treated Caldwell v. Hall as having becn
overruled by the late English decisions, and on this
ground held that the exception of disabilities did
not apply in favor of a mortgagor or his representa-
tives seeking to redeem, and therefore reversed the
decree below and dismissed the bill. The late
Chief Justice of Ontario, who dissented, founded his
judgment upon a ground which, although it does
not seem to have received consideration from the
other learned judges in any of the courts below,
appears to me to be entirely right and to be sus-
~ tained both by principle and authority. The learned
Chief Justice considered that the bill was sub-
stantially one impeaching a purchase by a trustee for
sale, a case to which the statute of limitations had no
application, and that there had been no possession
attributable to the mortgage title; that this sale was
one which, even at the distance of time at which it was
impeached, could not upon the evidence be sustained,
unless there was acquiescence, of which there was no
proof; and that as the defendants and those under
whom they claimed had never been in possession in
the character of mortgagees, the plaintiffs were not
barred by the enactment originally embodied in the
928th section of 8 and 4 W. 4, cap. 27, and now con-

tained in the Ontario R. S., cap. 108, sec. 19.
The language of the learned Chief Justice on this

last point is so very clear and satisfactory that I quote
it here. He says: ‘
(1) 8 U.C. L, J. 42. (2) 17 Ch. D, 132,
(3) 17 Ch. D. 104,
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“ Andrew Faulds never was in possession in any other character
than that of purchaser. Consistently with that character he could
not receive any payment on account of the mortgage debt, for,
according to his position, the debt was ex'tinguished, the sum bid by
Harper being the amount of it ; and for the same reason he could
not give such acknowledgment in writing as to the right of the
mortgagor as'is contemplated by the statute. It cannot therefore
lie in his mouth to say that he was in possession as mortgagee, and
he cannot invoke the statute of limitations as extinguishing the
title of the plaintifts by reason of his possession in that character.”

The Chief Justice ‘refers to no authority, but as I
shall show hereafter his proposition is amply supported
in that way. As regards the fact of the purchase by
Harper having been as an agent or trustee for Andrew
Faulds that was not, as indeed it could not have been in
view of the evidence and of the finding of the Vice
Chancellor, disputed by any of the judges below, and
indeed the Chief Justice says that upon the hearing of
the appeal even the counsel for the present respondent
did not dispute the fact to be as the Vice Chacellor had
found it. We may therefore assume that point to be
conclusively settled. As regards the effect of such a
purchase in a court of equity, more especially when
brought about in the secret and covert way in which
it was arranged between Andrew Faulds and Harper
in the present case, there could be as little difference of
opinion, and indeed it does not seem to have been
denied that the plaintiffs were entitled to be relieved
against the sale, provided they brought themselves
within the saving clauses of the statutes of limitations

That a purchase without leave of the court by a
mortgagee at a sale under a decree in a suit instituted
by him to realize his security, which sale it was his duty
to conduct, is void in equity and will be so declared
upon the same principle that a purchase by a trustee
for sale will be set aside, is too clear and well estab-
-lished a proposition to call for any lengthened examin-
ation of authorities. The offending parties themselves
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1886 were conscious of it in the present instance and

o~

Fauips endeavored to disguise the real fact and their appre-

Hn?mn. ‘hensions were well founded. Authorities of the

St;:n-; 5. greatest weight show conclusively that the court will,
—— always, at the option of the party standing in the posi-
tion of cestui que trust, as the heirs of the mortgagee in
this case did, set aside such a purchase as conflicting
with the duty of the vendor to obtain the very best
price attainable for the property to be sold, and as having
a tendency, if done openly, to damp the sale.
~ In the case of Popham v. Exham (1) the Master of
the Rolls in Ireland thus states the rule and the reasons

forit. He says:—

It is a well settled principle of courts of equity, that neither
the plaintiffnor his solicitor can bid without the leave of the court.
The rule more strongly applies in a case like the present, where the
same party was the plaintiff, and in effect his own solicitor. It is
said that the rule was first established in the case of Drought v.
Jones (2), a few months after the sale in Popham v. Exham. The
rule, however, is not a rule of practice or procedure; it is a rule of
equity, founded on this well understood principle that the same
person is not to be permitted to fill the double character of ven-
dor and purchaser. A party who has the carriage of proceedings
in a cause ‘stands in a fiduciary position to all the partics and
encumbrancers in the cause. The jurisdiction exercised by the
court, of taking the carriage of the proceedings from a party who
does not conduct the suit with due diligence, establishes that.
The plaintift’s solicitor prepares conditions of sale. He is bound
to see that these conditions are not of such a character as to deter
parties from bidding. Itis the duty of the plaintiff, acting through
his solicitor, to see that the intended sale shall be duly advertised,
and hand bills posted and circulated, so as to give publicity to the
sale. The time when the sale should take place is often impor-
tant. Tne plaintiff and his solicitor, in their character of vendors,
have a duty imposed on them to sell for the best price that can
be obtained. If the plaintiff or his solicitor purchase, their interest
isin direct conflict with their duty, because in their character of
purchasers they would or might be anxious to purchase at an
under value. The court, therefore, when giving a plaintift or his

(1) 10 Ir. Ch. Rep, 440, @ Tl & K. 317,
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solicitor liberty to bid, makes it part of the order that the carriage
of the proceedings should be given to some other party or encum-
brancer. If no other person will take the carriage of the proceed-
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to bid, and the proceedings connected with the sale can be nar-
rowly watched. If a plaintiff or his solicitor was to bid openly in
his own name, without the leave of the court, the sale would, in
my opinion, be impeachable ; at all events if it appears to be at
an undervalue, and if the proceedings to impeach the sale are
taken within a reasonable time. But the objection becomes much
more serious if, as in the present case, the purchase is made
through a trustee, and where the fact of the plaintiff or his
solicitor being the real purchaser is kept concealed from the court,
and the Master, and the parties in the cause. In such case, the
authorities would appear to establish that the sale is not simply
impeachable for undervalue but is actually void.

The bill in the case of Popham v. Ezham, as in the
present case, impeached a purchase by the plaintiff in
a mortgage suit, made without leave of the court,

through the intervention and name of a trustee whose
agency was, as here concealed; and although the
Master of the Rolls expressly disclaimed all imputation
of moral fraud, and there was no evidence of under-
value, the sale was set aside after a lapse of some seven-
teen years. In the case of Browne v. McClintock (1),
which was also a suit instituted under similar circum-
stances and for the same purpose as the present, we
find Lord Chelmsford saying:

Mr. Browne stood in such a relation to the cause in which the sale
was decreed, that he could only have bid for the property by leave
of the court. He was plaintift in the suit and solicitor ; and if the
biddings, though nominally in trust for Unsworth, were really on
behalf of Browne, there was a fraud committed upon the court.

In addition to the foregoing authorities I refer to the
cases of Aikins v. Delmage (2); Drought v. Jones (3);
O’Connor v. Richards (4) ; Price v. Mozon (5).

(1) L. R. 6 H. L. 466. (3) Fl- & K. 316.

(2) 12 Ir. Eq. Rep. I (4) Sau. & Sc. 246,
(5) Cited in 2 Ves, Jr. 54,

——
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1886 That in the present case the arrangement come to
mes actually had a prejudicial effect on the sale, and that the
price -'was less than the fair value of the property, is
St 1. fairly to be presumed from the fact that this farm, which

.— -had been purchased for $3,500 some five years before,

and on account of which an instalment of $1,600 had
actually been paid, only realised a price of $1,600 on
this sale. The direct evidence as to value given at the
hearing is also altogether in favor of the plaintiffs and
shows that the property was®sold for not more than
about one-half its actual value. It was therefore almost
of course that this sale should have been set aside, unless
the lapse of time afforded sufficient protection to the
defendants either as a defence under the statute of
limitations or as coupled with acquiescence.
That the statute of limitations has no application to
the case of a trustee or other fiduciary agent purchasing
-in fraud of the rights of his cestus que trust or principal
is well established by authority. A suit in equity for
this purpose has been held not to be, as it is apparent
it is not, a suit for the recoveryof land, but is considered
one to be relieved against a breach of trust or a construc-
tive equitable fraud and to have the purchaser, who,
bvy these means, has obtained the legal estate, declared a
trustee of it for the plaintift. It does not, therefore,
come within the 24th section of the 8 and 4 W. 4 cap.
27, re-enacted by the Ontario Revised Statutes, cap. 108
sec. 29, but is left as before the Statute to be dealt with
by courts of equity upon the principle of acquiescence
or laches (1). 4
The 24th section of the statute, which provides that
suits in equity to recover land must be brought within
the same time as an action at law could have been
brought if the title of the party had been legal, has been

(1) Marquis of Clamricarde v. Browne's Limitations as to real
Henning 30 Beav. 175; Obee v. property, 405,
Bishop 1 DeG. F. & J. 137 ~

HARPER
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held to apply only to cases where some equitable titleis .

asserted which, if it had been a legal title, would have
been within the statute, and it only bars equitable
rights, so far as they would have been barred if they had
been legal rights (1), and cases of breach of trust, and
of constructive fraud are not within its terms.

Any case of acquiescence or laches accompanied with.

that knowledge which is an indispensable ingredient in
~ this defence when set up by a defendant against whom
fraud or breach of trust is proved, is here out of the
question. No point was made as to this in the court
below. The Chief Justicein the Court of Appeal upon
this head makes the following observations, which I

think indicate a correct appreciation of the evidence :—

In the case before us I do not find, upon looking over the evidence,
that the plaintiffs knew, or that any of them knew, that the mort-
gagee was the real purchaser of the land. The fact was concealed,
and the appellant and others claiming under the mortgagee appear
always to have maintained that the fact was otherwise, and that
Harper was the real as well as the nominal purchaser.

Forall that appears the real facts as to the purchase were unknown
to the plaintiffs until just before the filing of the Bill.

I have read the evidence several times with a view
‘to ascertain exactly what is proved as regards the plain-
tifs knowledge of the fact which is the vital point
in this case, that Joseph Harper purchased under a
preconcerted arrangement with Andrew Faulds, the
vendor, as a trustee for, the latter, and I find it impos-
sible, consistent with the proofs, to impute such know-
ledge to the plaintiffs or any of them at an earlier time
than that mentioned by the Chief Justice in the extract
I have just read from his judgment. It is true that
they all along thought they had some claim upon their
aunts in respect of their father’s estate, but whether
this was regarded by them as a legal or moral claim
it is not easy to make out. Now, in order to constitute

(1) Archbold v.Scully 9 H. T, Cas. 360.
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1886 equitable acquiescence it is incumbent on the party
Fauvwps who relies on it to prove, not merely that there was
Hanpsp, SOMe Vague suspicion of wrong, but that actual know-

St;‘;f; 5. ledge of the facts were brought home to the party to
—.  Dbe affected by it. :
It is said by a text writer (1) :—
Acquiescence also imputes knowledge, or the means of know-
ledge, of the material facts alleged to have been acquiesced in, for a
person cannot be said to have acquiesced in what he did not know,
and as to claims which he did not know he could dispute.

And this T adopt as a fair statement of the principles
settled by the numerous cases which are referred to
as authorities—particularly the Marquis of Clan-
ricarde v. Henning (2), and Charter v. Treve-
lyan (8). In the last well known case the whole
principle upon which courts of equity giveeffect to
lapse of time as a defence is succinctly stated by Lord
Cottenham, and his judgment has always been consid-
ered as remarkable, as well for a correct exposition

- of the law as for the felicity of the language in which
it is expressed. In Randall v. Errington (4), Sir
William Grant states the principle very distinctly as

* follows : ‘

To fix acquiescence upon a party it should unequivocally appear
that he knew the fact upon which the supposed acquiescence is
founded and to which it refers.

Applying these principles here it is quite out of the
question to say that any such defence is made out.
The plaintiffs’ case impeaching this sale rests not upon
the mere fact that Andrew Faulds purchased in breach
of his duty as a trustee for sale, for if he had so bought"
in the property openly and in his own name, the fact
being patent to all the world, notice of it might well
have been ascribed to the plaintiffs or at least to

. (1) Browne on Limitationsp. 516. (3) 4 L. J. N. 8, Ch. 209; 11 C,
(2) 30 Beav. 175, & F.740. )
(4) 10 Ves. 428,
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some of them, at a time sufficiently distant to make
their subsequent laches a bar; but this is not the case
of such an open breach of trust. Here the fiduciary ven-
dor not only betrays the confidence which the court
and the guardians of the infant heirs reposed in him,
but he accompanies this wrong by another, by concert-
ing a scheme by which his improper conduct should be
concealed, thus practising a fraud upon the court as
well as upon the beneficiaries, and also rendering
it almost impossible that the real nature of the
transaction should ever be discovered, unless in the
course of time some accident should reveal it to the
parties who were wronged, and it is evident: that if
Harper and Andrew Faulds had not themselves talked
of the matter the real truth never would have been dis-
covered. Then the ages of the plaintiffs at the date of
the sale are also to be considered as affording another
strong argument against this defence. The oldest at
that time was not 14 years of age ; their mother wasnot
a person who could be expected to discover this fraud;
how then could it be expected that such persons were
to arrive at a knowledge of this hidden transaction
which a person of acuteness and experience could only
have discovered. On the whole, then, in my opinion,
the defence on this point of acquiescence wholly fails.
And had the statute of limitations been directly appli-
cable the same result must have been reached ; for by
the express terms of section 26 of the original English
Act (3 and 4 W. 4 cap. 27), R. S. O. cap. 108 sec. 81, it
is enacted : _
That in the case of a concealed fraud the right to bring an action
to recoverland shall be deemed to have first accrued when such

- fraud actually was, or with reasonable diligence might have been,
first discovered.

Thold, therefore, that there was no impediment in the .

way of giving the plaintiffs the preliminary relief of
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1886  setting aside the sale and reducing the defendant,

o~

Favwos Margaret Harper, tothe position of a mere mortgagee, as

Hamvgg, Derfather, the testator, originally was before he made the

S purchase, which I hold to have been, in equity, utterly
"8 % yoid. Before leaving this part of the case I will quote

a very apposite passage from the judgment of the Lord
Chancellor of Ireland in the case of (1) Aikins v. Del-
mage, already referred to. He says:

As to the plaintiff, she appears to have been in poverty and indi-
gence throughout, and she was not as fully informed of the par-
ticulars of the case as she certainly should have been; but inde-
pendent of her rights, even supposing she could be considered as
acquiescing, the court itself has been deceived in the transaction.
This was a sale by the court, conducted by the defendant as an
officer of the court, and as such responsible to it for the manner in
which that sale was conducted; and yet it is now proved that the
facts under which that sale took place were not disclosed to the
court. I cannot hold that the doctrine of acquiescence can be
extended to a case such as this, where one of the most wholesome
rules of the court has been infringed without its knowledge ; and if
higﬁ ground is needed for holding that this sale, even at this dis-
tance of time, cannot be supported, I am not afraid of ta,kihg that
ground, and saying that the court has never been informed of the
sale till the hearing of this cause, and has never acquiesced in it.

If this is a correct statement of the law, and I have
found nothing in the books to indicate that it is not,
there cannot be the slightest pretence for saying that
the plaintiffs rights in the present case so far as the sale
is concerned, are affected by lapse of time or acquiesc-
ence. ‘ :

Next we have to deal with the question of redemp-
tion. The right to this is clear and cannot be disputed
unless the statute of limitations applies. That it doesnot
apply was the opinion of the Chief Justice in the Court
of Appeal which.I have already said appears to me to
be correct, and that on grounds so obvious that I hardly
expected to be able to find distinct authority for it. I
have, however, found such authority. In the work of
' (1) 12 Ir, Eq. Rep. 14.
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one of the earliest and best commentators on the statutes
of limitations, that of the late Mr. Hayes (1), 2 book
which may be safely quoted and acted upon as authority
if any text writer may be so trusted, in considering the
28th section of the statute that learned writer says:

The possession of the mortgagee must have been gained by him in .

that character; if, therefore, he purchase the equity of redemption,
and enter into possession, he cannot set up that possession as the
possession of a mortgagee, in answer to the claims of persons seek-
ing to impeach his title as purchaser.

And after citing cases he adds further on:

In order to constitute a case, within either the new enactment or
the old equitable doctrine, there must be the diligence of a mort-
gagee on the one hund and the laches of a mortgagor on the other (2).

If this is a correct statement of the law, and I

accept it as such, it is decisive in favor of the plain-
tiffs who, not having lost their right to set aside
the sale either by laches or acquiescence cannot be
barred from redeeming by the operation of the
statute on a possession. which was never taken or
held by the defendants, or their authors in the
character of mortgagees. It follows, therefore, that the
decree pronounced by the livisional Court on the

re-hearing, although for reasons differing from that

court was substantiaily right. I think it well, how-
ever, to add that if I had to choose between the decis-
ions in Caldwell v. Hall and those in Kinsman v. Rouse
and Fosler v. Patterson, 1 should certainly have agreed

with the learned judges of the Divisional Court ; for the

reason that sincethetwo cases in 17 Chancery Division,
were decided the House of Lords has held in Pugh v.
Heath (3) that a foreclosure suit is an action for the recov-

ery of land: This being so it follows a fortiori that a -

redemption suit is also an action or suit for the recovery
of land. And it is impossible, without doing violence to

(2) In .re Rafferty v. King,
(1) Treatise on Conveyancing 1 Keen, 601; Lattee V. Dashwood;
vol. 1 p. 277. - 6 Sim. 462.
(3) 7 App. Cas, 235,
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the words of the statute, to hold that the saving of dis-
abilities does not apply to any action or suit, as well in
equity as at law, for the recovery of land.

The effect of this construction of the statute would,
in my opinion, have been to have entitled the plaintiffs
to redeem the entirety, forI do not sec how justice can
properly be done unless the mortgagee, receiving the
whole amount of the mortgage money, is compelled to
give back the whole estate. There is no principle on
which the mortgage money could be apportioned in
such a case, and the mortgagee compelled to receive a
proportionate part according to the value of that part
of the estate which the mortgagor retained in possess-

- ion; and paying the whole sum secured, the mortgagor

can only have justice done to him by having returned
to him the whole security. I find nothing in the
statute against this mode of working out the redemp-
tion which is that authorized by Rakestraw v. Brewer.
I omitted to mention a point which was considered
of some weight in the Court of Appeal. It was suggested
that the case on which the Chief Justice rested his
judgment was not sufficiently made by the pleadings.
I feel compelled to hold that the whole case for setting
aside the sale,which is comprised in the fact that Andrew
Faulds really purchased in Harper’s name, is fully and
sufficiently madé by the 18th and“14th paragraphs of
the bill already set forth, and in such a way as to satisfy
all the requirements of equity pleading according to the
rules prevalent in the most technical times. It is true
that the bill does not expressly pray that the sale so
impeached should be set aside, but as this is a necessary
preliminary to the relief by way of redemption specifi-
cally prayed, it is clear that the plaintiffs are entitled to.
avail themselves of the prayer for general relief as suffi-
cientf or this purpose. At all events this court would be
bound under the statute 43 Vic. ch. 84 sec. 1, to
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amend the prayer, if it should be necessary to do so, it 1886
being apparent that no surprise was operated by the Favios
omission of a specific prayer. A
The order of the Court of Appeal should be reversed Strong J.
and the decree of the Divisional Court restored, but it —
should be prefaced by a declaration that the purchase
of the lands at the sale under the decree by the defend-
ant, Joseph Harper, was for the benefit of and as a
trustee for Andrew Faulds, and that it was fraudulent
and void in equity as regards the said Andrew Faulds
and all persons claiming under him, save the defen-
dant, Joseph Lane, who, it should be declared, is a
purchaser for valuable consideration without notice,
and as such entitled to retain the benefit of his
purchase, subject to the mortgage made by him
in the pleadings mentioned. And it should be
ordered and decreed accordingly. Further, there
should be added to the decree a direction that the
mortgage should be deposited in court, and it should
be declared that the plaintiffs have a lien upon it and
the money secured thereby for the amount which may
be found due to them ; and Lane should be ordered to
pay the mortgage money into court as it becomes due.
As the decree was varied by the Divisional Court there
appears to be some slight verbal errors in the 3rd para-
graph of it which must be corrected.
As regards the costs, the plaintiffs are entitled to be
paid their costs by the defendants, the Harpers, up to
and inclusive of the hearing, and the appellants are
entitled to be paid by the same defendants their costs
of the re-hearing in the Divisional Court; and of the
appeals to the Court of Appeal and to this court. Sub-
sequent costs and further directions are properly
reserved by the decree.
Lane, as a purchaser for value without notice, is of

course entitled to his costs, which his co-defendants,
42 '

R
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the Harpers, must be ordered to pay to him.

Sir W. J. Rircaik C.J. and FOURNIER and TASCHE-
REAU JJ,, concurred

HENRY J.—This is an action brought by the appel-
lants to redeem certain real estate transferred by mort-
gage by William Faulds, their father, to Andrew

~ Faulds, who was his father, dated the 29th April, 1857,

to secure $1,900 and interest.
William Faulds died 1st July, 1858, in possession of
the mortgaged premises, intestate, leaving his widow,

Matilda, who is still living, and six children. Elijah

‘Washington, born in 1844; James Linda, in 1848;
Eliza Jane, in 1850—died unmarried in April, 1868 ;
‘William Martin, born 23rd May, 1852; Wesley Bell,
born 24th February, 1855, and Matilda Elizabeth, born
24th November, 1857.

After the death of the mortgagor, Andrew Faulds,
the mortgagee, filed a bill of foreclosure in chancery,
and obtained a decree for the sale of the mortgaged
premises the 26th J une, 1861. The sale, of which the

mortgagee had the conduct, took place on the 12th of
April; 1862. At that sale Joseph Harper, a son-in-law

of Andrew Faulds, became the purchaser for $1,600. .

Andrew Faulds conveyed the mortgaged premises
to Harper on the 16th of June, 1862, and on the same
day Harper reconveyed to Andrew Faulds.

On.the 29th December, 1879, the surviving executor
of Andrew Faulds, under a power of sale in his will,
conveyed the mortgaged premises to James C. Lane, one
of the defendants, and the latter on the same day
executed a mortgage thereon to Margaret Harper,
another of the defendants, to secure the payment of
$4,780.29, she being then the only one interested in
the estate of her late father.

In 1862, after the execution of the deed to Harper, and



VOL. XI.] SUPREME COURT OF CANADA.

the reconveyance to him by the latter, Andrew Faulds
took possession of the premises and continued to hold
them till he died, and the defendant, Margaret Harper,
and others with and under her, kept possession thereof
until the sale to Lane took place, and the latter has
held the possession since.

The appellants, as the 'surviving heirs of William
Faulds, the mortgagee, contend that the sale of the
mortgaged premises by Andrew Faulds to Harper was
in fact no sale in law, and that Harper was merely the
agent of Andrew Faulds to purchase the properiy for
him. That such was the case was, I think, abundantly
proved, and the six learned judges before whom this
case has been heard have so decided. I think their
decisions cannot be questioned by this court. The
right of the appellants to redeem in the absence of a
legal sale is not and cannot be questioned, and for rea-
sons readily suggested to a legal mind no valid sale
was made. . :

The defence of the statute of limitations and laches
are pleaded as a defence, and it is therefore necessary to
ascertain if the right of the appellants to recover was

barred when this action was commenced, as it was by

- bill of complaint -filed on the 27th February, 1880.
The law in force as to the limitation of suits in 1862,
when Andrew Faulds went into possession, is to be
found in the Consolidated Statutes of Upper Canada,
passed in 1859, chap. 88. Rec. 21 limits the right of
redemption, where the mortgagee has been in posses-
sion, to twenty years, and by section 16 the right is

then extinguished. Other limitations are enacted in.

other sections of the Act before the 45th section, which

provides that :—

If at the time at which the right of any person to bring an action to
recover any land shall have first accrued, as hereinbefore men-
tioned, such person shall have been an infant, then such person, or
the pe:;;)n or. persons claiming through him, may, notwithstanding
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1886  the period of twenty years hereinbefore limited shall have expired,
F:r;;)s bring an action to recover such land at any time within ten years
?. next after the time at which the person to whom such right shall
Harper., have first acerued as aforesaid shall have ceased to be under any

such disability or shall have died.

Henry J.
—_ That section clearly and unmistakeably applied to the

provisions of section 21.

By sec. 8 of chap. 1 of the Consolidated Statutes it is
provided : , '

That the said Consolidated Statutes shall not be held to operate
as new laws, but shall be constructed and have effect as a consolida-
tion and as declaratory of the law as contained in ihe said Acts and
parts of Acts so repealed, and for which the said Consolidated
Statutes are substituted.

Sec. 9 of the last mentioned Act provides:

But if on any point the provisions of the Consolidated Statutes
are not in effect the same as those of the repealed Acts, then as
respects all transactions, matters and things subsequent to the time
when the said Consolidated Statutes take effect, the provisions
contained in them shall prevail.

We need not, therefore, as to this point refer to any of
therepealed statutes, for the provisions of the Consoli-
dated Statutes operated from the date they were passed.
The provisions of -section 45 are, no doubt, applicable
to those of section 21, and that the words in the second
line of the former of the two sections, “to bring an
action to recover any land” includes an action for
redemption of mortgaged premises. The authorities go
to sustain that proposition.' The law relating to dis-
abilities operated until the Act of 1874 was passed. .
The object of that Act, as stated in the preamble, is to
lessen the time for bringing certain actions—in some
cases from forty to twenty years, and in other cases
from twenty to ten years, “and also to lessen the time
for redemption of mortgages,” &c. No other object is
stated, nor is it stated that the Act is to have any other
effect. ' ' v

By sec. 21 of the Consolidated Stalutes the time for
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bringing an action for redemption was 20 years. By
- sec. 8 of the Act of 1874, the time was reduced to ten
years—so that the obvious intention of the Act as
stated in the preamble was carried out. The words of
the two sections are exactly alike with the exception
of the substitution of the words “shall have ” for the
word “has” in the 21st section, and the word “ten”
for “twenty.” The principal difference between the
two Acts arises from the fact that the disability clause,
in the Act ot 1874, forms section five, which precedes
‘the provision in section 8, by which the right to
redeem is limited to ten years.

Section 5 provides :

That if at the time at which the right of any one ¢ to bring the
action or suit to recover any land shall have first accrued,” shall be
under the disability of infancy, then such person or the person
claiming through him, ¢ may, notwithstanding the period of ten
years or five years (as the case may be), hereinbefore limited, shall

have expired,” bring an action to recover such land at any time
within five years after the disability ceased.

Section 8 provides :
That where a mortgagee shall have obtained possession of any land
" comprised in his mortgage, the mortgagor shall not bring any action
or suit to redeem, but within ten years next after the time the
mortgagee obtained such possession, unless in the meantime an
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acknowledgment in writing of the title of the mortgagor or of his

right of redemption signed by the mortgagee and given to the mort-
gagor or some person claiming the estate, &c.

It is contended on the part of the respondents that the
provisions of section 5 must be limited to those cases re-
ferred to in the previous sections, and therefore that they
cannot properly be extended or applied to the cases

referred to in section 8, and that contention has been .

sustained by three out of the four learned judges of
the Court of Appeal, but a different conclusion was
arrived at by the learned Chief Justice in the Court of
Appeal, by two other learned judges in the Division
Court, and by the learned Vice-Chancellor. , Indepen-
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1836 .. dently of this diversity of opinion, it must be admit-
Favios ted that the question is not easy of solution.

Hamegr, . Fromaconsideration of the object stated in the preamble
— - to the Act and the position of the sections in the Con-
Hefi{’.:"SOIidated,.Statutes, and in the absence of any good reason
- that I have been able to find for making the change by
which ten years’ possession by a mortgagee would

~ absolutely bar the rights of infants incapable in the eye

of the law of protecting their own rights, I can hardly

. arrive at the conclusion that it was so intended. To
sustain' that conclusion it is only necessary to give a

case that is not unlikely to occur. A property is mort-

gaged for an amount equal to a small percentage of its

value by a man who at his death leaves twn or three
infants, not one of whom are over five or six years of

age at the time the mortgagee enters into a possession, as
heisentitled to do—he holds that possession for ten years

and the right to redeem of the infants, not one of whom
is then over sixteen or seventeen years, is forever barred.

I cannot think that such was ever deliberately intend-

ed to be the result of the change of position of the

~ sections in the Act of 1874 from that in the Consolida-

ted Statutes, and the whole difficulty has been caused

by that change. Previous to the Act of 1874 we may

safely say that the policy was to protect the rights of
infants in such cases by legislative enactments, and I

have never heard that the soundness of that policy was
questioned in any civilized country. Before the making

of such a sweeping change of policy we would natur-

ally expect to hear that the question of changing it had

been urged and publicly debated and considered, and I

* think we are not going out of our way in a case like the
present, to suggest, as the result of our knowledge of
parliamentary procedure and the knowledge we, as part

of the public, are in a position to obtain of the agitation

of important public measures, to say that the propriety
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of making the change contended for in that policy was
not publiclj debated or agitated. From every consid-
eration I have been enabled to give to the subject I
cannot but feel, and say, that the change in the rela-
tive position of the sections was not intended to affect
the rights of infants. I am quite aware of the decisions
in England to which reference is made inthe judg-
ments of the two learned judges of the Court of Appeal,
in which a different conclusion was arrived at, but
which I consider it unnecessary in this case to criticise,
as a decision on the point to determine it, is, in my opin-
ion, unnecessary.

In order to lay a foundation for the defence of the
statute of limitations, as pleaded in this case, or to
obtain the aid of section 8 of the Act of 1874, itis neces-
sary to establish the position that the possession taken
of the mortgaged premises by the mortgagee, and sub-
sequently held by him and those claiming through
him, was that of a mortgagee. Looking at the defence
let us see how it bears upon the point. It is that
Andrew Faulds, the mortgagee, after the death of the
mortgagor, obtained an order for foreclosure and sale—
that he, as authorized by the order and according to its
terms, sold the mortgaged premises to the defendant
Harper—that the latter paid him the amount for which
the same was sold, upon which he (a month or two
after the sale) made the necessary conveyance to Har-
per—that he subsequently on the same day purchased
the same premises from Harper and obtained from him
a conveyance in fee simple thereof, upon which he

went into possession as such purchaser from Harper:

and retained that possession till he died, and that the

possession of the same has been since held by his-

devisees, who claim under his last will and testament.
That such was the nature and character of the pos-
session proved and contended for on the trial, on the
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part of the defence, one has only to read the evidence of
defendants, Harper and his wife. How, then, can the
limitation in section 8 before referred to apply 2 Andrew
Faulds clearly, by all the evidence on both sides, took
possession, not as a mortgagee by virtue of the grant
by mortgage to him, for by his own acts he relin-
quished that position as soon as he made the sale and
conveyance to Harper, and how can he or those claim-
ing under him be permitted for any purpose to assume
it again. The object of the statute of limitations was

to protect the interests of a mortgagee, who, acting on

his right under the mortgage entered into possession
as such mortgagee. Before, therefore, he or those claim-
ing through him can evoke the aid of that statute, it
must be shown that he entered as such mortgagee and
held as such for the prescribed period. Where, then,
in this case, is the evidence to sustain such a position ?
None that I can discover ; but, on the contrary, abundant
that he did not enter as such mortgagee.

- The possession that Andrew Faulds took was that of a
purchaser from Harper and those claiming through him
are equally affected with him. There is a statute of
limitation applicable to that kind of possession by
which the rights of others may be barred in ten years.
An action to redeem, where the mortgagee has not

~entered, as such, into possession of the mortgaged pre-
‘mises, is, as I before stated, covered by the general pro-

vision in regard to the bringing of actions to recover

" land as referred to in section 5 of the Act of 1874, which

provides for the disability of infants. As to the plain-
tiffs, Wesley Bell Faulds and Matilda Elizabeth Faulds,
the action was brougt within the limitation of five

.years after the disability of infancy had expired.

There is also another important position to be con-
sidered. The alleged sale to Harper was fraudulent

and void, and the nature and character of the possession
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was ab initio fraudulent. Andrew Faulds entered into
possession as a bond fide purchaser from Harper, who,
it was alleged, had become a bond fide purchaser from
the former under a sale by which he, Harper, by the
conveyance from Andrew Faulds to him, gave him a
title in fee simple of the mortgaged premises, and by
that sale and conveyance the equity of redemption of
the heirs of William Faulds, including the appellants
in this case, was forever barred. By the course adopted
" Andrew Faulds fraudulently got possession of the pro-
perty, and he and the others holding under him man-
aged to retain that possession. The statute well pro-

vides that where the possession of land is obtained by -

fraudulent means the operation of the statute of limi-
tation commences to run only from the time- of the
discovery of the fraud by the party or parties interested
or from the time when the same might have been
discovered.

There is no evidence which shows that the fraud
alluded to was discovered by, or known to, any of the
"appellants until about a year before the commence-
ment of this action. It is not shown that either of the
parties to it ever spoke of or admitted it, or that any
one of the appellants had any knowledge of it up to the
time I have stated, and how, and from whom, were
-they to learn the nature of the hidden and secret trans-
actions between Andrew Faulds and Harper. It must
be recollected that at the time of the sale the eldest of
the appellants was but eighteen, and the youngest but
five years old. None of them, much less the younger
ones, would know at that time anything about prop-
erty or their rights in regard to property, and would
not be likely afterwards to know much more, or to
suspect that anything was wrong or fraudulent as to
the property in question ; and in such a case, I.think
actual knowledge or something very much the same
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. 1886 should be shown, and nothing of the kind has been

Faotos- shown. But'how can such a position be claimed—

- that is laches after knowledge of the fraud when the
defence set up denies that any such fraud existed, and

Henry: J, . g - .

—— . two of the defendants, Harper and his wife in their

evidence, swear that the purchase by Harper was bond
fide and not for Andrew Faulds? The statute of
limitations therefore cannot be a bar to the recovery
by the appellants. In that case all the appellants are
entitled to redeem, and the question that was considered
by the learned Vice Chancellor and the learned Judges
of the Divisional Court as to shares or interests to be
‘decreed to be redeemed will not arise.

If my views in regard tothe matter lastly considered
be not sustained, but that it should be adjudged that
the younger ones of the appellants are entitled to
redeem, then I concur in the views of the learned
judges of the Divisional Court, and am of the opinion
that a decree for the redemption of the whole of the
mortgaged premises should be passed in the wusual
form with costs in all the courts. o

' Appeal allowed with costs.
Solicitor for appellants: 7. H. Luscombe.
Solicitors for respondents: Street & Becher.
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