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The principle, that the contributory negligence of a plaintiff
will not disentitle him to recover damages, if the de-
fendants, by the exercise of care, might have avoided the result
of that negligence, applies where the defendant, although not
committing any negligent act subsequently to the plaintiff’s neg-
ligence, has incapacitated himself by his previous negligence
from exercising such care as would have avoided the result of
the plaintiff’s negligence: British Columbia Electric Rly. Co. v.
Loach [1916] 1 A.C. 719, followed. : :

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,,
Duff, Anglin and Brodeur JJ.
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The act of the respondent in coming out with defective brakes,
. though antecedent to the appellant’s negligence really prevented
him from stopping his car in time to avoid the collision.

Tt is unlawful for the driver of a car on a tram-line operated under
the Dominion Railway Act to approach an unprotected highway
level crossing at such speed that his car is not under reasonable
control. :

Jﬁdgment of the Court of Appeal (23 B.C. Rep. 160), reversed.

| APPEAL from the judgment of the Court of Appeal

for British Columbia(1), re{rer;sing the judgment of
Murphy J .'at"'theltrial, by which the plaintiff’s action

~was maintained with costs.

- The appellant’s servant (one Hall) was driving a
team of horses and a wagon, the property of the ap-
pellant, along a road, known as ’i‘owhsend Road,
which was crossed by the company responwdent On
the way, one Sands got up from the road and sat be-
sidé the driver, On nearing the track, whlch was

" approached by an up grade, the two men were

engaged in conversation and took no - precau-
tions. When the horses were partially across the .
track, they were struck by a tramcar of the company

respondent. Sands and the two horses were killed,

Hall was thrown from the wagon and the wagon was
damaged. The tramcar at the time was coming down
trrade at about 40 mlles an hour. _There was evid-
ence that the brakes on the tramcar were defective.

The issues raised on the present appeal are stated

in the Judgments now reported

" Armowr K.C. for the appellant,
Tilley K.C. for the respondent.

(1) -23 B.C. Rep. 160.
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THE CHIEF JUQTICD —I agree with Mr. Justice

Anghn with this addition.
The general proposition that “statutory powers

may not be exercised with reckless disregard for the_'

common law rights of others” .cannot be open to ob-
jection. A statement of the contrary would seem
sufficient to- refute it. Adopting the -language of
Lord Sumner in Great Central Railway Co.v. Hewlett
(1), I would say that however general the terms used
by the legislature in.authorizing for the company’s
benefit what would otherwise be a nuisance the auth-
ority conferred must be exercised with reasonable
care and not without it.

The application of the rule to the particular case,
however, presents some difficulty. It is not sugge'sted
that railway trains can never pass overa public cross-
ing except at such speed that in case of necessity
they can be stopped before reaching it. If it were,
that would seem to be a proposition that one might
have much hesitation in accepting although at first
-sight it seems reasonable. ‘

In British Columbia Electric Railway Co. v.
" Loach(2), the Privy -Council held that it was
the negligence of the respondent in coming out
with defective brakes which though antecedent to the
“appellant’s negligence did not come into effect until
afterwards and therefore was the cause of the acci-
dent. It may perhaps be suggested that the point
of the decision was a fine one and that if the respon-
“dent had previously tied its hands so that it could not
help coming too fast the appellant had also previ-

- (1) [1916] 2 A.C. 511, at pp. 523-524. (2) [1916] 1 A.C. 719.

1917
—

CoLUMBIA
BrrrULITIC
LmMITED
.
BriTISH
CoLuMBIA
ELECTRIC
Rway.
Co.

The Chief
Justice.




1917
~—

CoLUMBIA
BirruLiTIC
LiMiTED

v. .
BriTisH
CoLUMBIA
ELECTRIC

Rway.
Co.
The Chjef

Justice.

SUPREME COURT OF CANADA. [VOL. LV.

* ously tied his hands so that he arrived at the crossing

too slow to be able to clear.
‘However, the judgment of the Privy Council must

. be accepted as the law not only as to ‘the abstract

principle ‘which is clear but as applicable to this par-
ticular case; and as Mr. Justice Archer Martin said
in the Court of Appeal,

on the inferences to'be drawn from facts about which there is no
real dispute * * * the accident could * * * have been
avoided if the brake had been in good order. ’
This conclusion «clearly brings the case within the de-
cision of the Privy Council in Loach v. British Col-
umbie Electric Railway Co.(1), and the appeal must
be allowed with costs here and in the Court of Appeal
and the judgment of the trial judge must be restored.

Davips J.—The case between the British Columbia
Blectric Rly. Co. v. Loach, reported (1), was one aris-
ing out of the same accident and on the same facts
and circumstances as this action was brought on.
The only difference is in the person who brought the
action; but it is contended there exists a difference

. between the findings of the jury in the former case

and the findings of facts or inferences from the evi-
dence made by the learned trial judge in the present
action. The record of the Loach case is not before us
and it may be that some-of the evidence in that case
as to the power of the motorman to have stopped the

~ car before reaching the team crossing the track at the

rate of speed the car was running with a defective
brake, such as there was on the car, was not precisely
the same as in this case. However, in the Loach case .

(1) [1916] 1 A.C. 719, 23 D.L.R. 4..
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their Lordships cite the finding of the jury that while
both parties were guilty of negligence, nevertheless

the motorman could have stopped the car if the brake had been in
an effective condition; .

and Lord Sumner, who delivered the judgment,
says:—
If the brake had been in good order, it should have stopped the
car in 300 feet. -
In so far as the general principle is concerned I
take it we are bound by the law laid down in the
Loach case by the Judicial Committee.

In the headnote to that case it is stated that their
Lordships held :—

The principle that the contributory negligence of a plaintiff will
not disentitle him to recover damages if the defendant, by the exer-
cisé of care, might have avoided the result of that negligence, ap-
plies whele the defendant, although not committing any negligent
act subsequently to the plaintiff’s negligence, has mcapamtated him-

self by his previous negligence from exercising such care as would
have avoided the result of the plaintiff’s negligence.

Several questions were raised and argued at bar
as to whether the rate of speed at which the car was
running when the motorman first saw the plaintiff’s
servant man driving his team and cart to cross the
car track, was not in itself negligence, and whether
the provisions of the “Railway Act” on the subject of
the rate at which cars might run, extend to electric
cars. In the view I take of the facts I think the ap-
peal must be decided by determining whether there
was evidence from which the proper inference should
be drawn that if the car had been equipped with an
adequate and efficient brake instead of an admittedly
defective and inefficient one, it could, if promptly ap-
plied at the proper moment by the motorman, have
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stopped the car and avoided the accident. If such an

“inference is the proper one to draw, the defendants

(respondents) under the authority of the Loach case
must be held liable. The learned trial judge thought
himself bound by the decision of the Judicial Com-
mittee in the Loach case, and his finding on the fact
whether efficient brakes would, if applied, have

- stopped the car in time, is as follows:—

The plaintiffs desire me to find that had the brakes been efficient

and applied as soon as the motorman saw the team, the car-would -

have been slowed down sufficiently to dllow time enough for the team
to have cleared the tracks. It is possible the horses might have
got over, but I do not think I can hold it proven that the wagon
would also be across, and if not the horses would probably have been

Xkilled and certainly the wagon would have been damaged.

After careful consideration of the evidence, I am
of opinion that the proper inference to be drawn from
it is that had the car been equipped with proper and
efficient brakes the motorman would have stopped it
when he applied the brakes in time to have av01ded

the accident.

. The evidence of Andrews is not as clear and satis-

;'-factory on the point as one could desire; but in an-
_swer to the learned judge who said to him: “Well if

. you are going 40 miles, you- couldn’t get down to 10
-~ miles in_a hundred feet?” he answered: “Oh! no Sir,

about 200 feet in 40 miles an hour.”

~ That 200 feet was 100 feet less than in the Loach
case Lord Sumner thought it could be stopped alto-
gether and would bring the car running at the re-
duced rate of 10 miles an hour within 200 feet of the
horses and truck crossing the track and still allow
200 within which the car might have been stopped

-altogether before it reached the team.
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I would therefore allow the appeal and restore
the judgment of the trial judge with costs here and
in the Court of Appeal.

Ipingron J.—I do not see enough in the facts pre-
sented herein whereby it is fairly possible to distin-
guish this case from that of the Britvsh Columbia
Electric Ratlway Co. v. Loach (1), arising out of same
accident as in question herein, and am therefore of
the opinion that the appeal should be allowed with
costs throughout and the judgment of the learned
trial judge be restored.

Durr J.—The accident out of which the litigation
arose occurred in Townsend Avenue in the munici-
pality of Point Grey, a suburb of Vancouver, where
that street is crossed by the Vancouver and Lulu Is-
land Railway the appellant company’s horses and

wagon being run down by a car of the respondent

company.

Pursuant to a contract with the Vancouver and
Lulu Island Railway Company and the Canadian
Pacific Railway Company, the lessee of the railway,
the respondent company, some yeai‘s ago, equipped the
railway as an electric railway and were working it
under the terms of the contract by authority of an
Act of the Parliament of Canada (ch. 66, 6 & 7 Edw.
VIL.). The agreement requires the respondent com-
pany to provide an ‘‘electric car service’’ between
Granville Street in the City of Vancouver and Steve-
ston on the Fraser Delta (a distance of about 15
miles) in part over the Vancouver and Lulu Island

(1) [1916] 1 A.C. 719.
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1917 Railway and in part over a track owned by the Cana-
g‘;;%“ﬁf;ﬁ: dian Pacific Railway Company which, it may be as-
}‘IBZTTED sumed, was constructed under statutory authority as
C?)i%ﬁsai part of that company’s system. 'T.he Vancouver and
Frsorme.  Lulu Island Railway though originally constructed
R¥AT. under the authority of Provincial legislation was
Do, J. afterwards declared to be a work ‘““for the general ad-
-_ vantage of Canada” and thereupon became and is a
Dominion Railway. The respondent company was
incorporated under the ‘“English Companies’ Act,”
acquired the property and rights of the Consolidated
Railway Company, a British Columbia corporation,

and own and operate lines of electric railway and

other works in Vancouver and the suburbs of Van-
couver and in other places in British Columbia under .

the authority of the Consolidated Company’s special

Act (B.C. Statutes, 1896, ch. 55), all these works being

local works under the exclusive jurisdiction of the
Provincial Legislature. It may be a question whether

the intention of the legislation authorizing the agree-

‘ment above mentioned (ch. 66, 6 & 7 Edw. VIL.) was

to give the respondent company the status of a Dom-

.inion Railway Company wis & vts the enactments of

the ‘“Dominion Railway Act,” or whether the com-

pany is merely authorized to exercise, as contractor

-with the Canadian Pacific Railway Company and the
Vancouver and Lulu Island Railway Company,

. powers which are directly conferred upon and are the

- powers of the last mentioned companies which they

are permitted to execute by the respondent company

as their instrumentality. The point is not material

to any question arising now and I mention it to make

it clear that nothing' said in relation to this appeal
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should be treated as affecting any qulestion which
may hereafter arise concerning the status of the re-
spondent company or the responsibility of either of
the railway companies mentioned. ‘
The line operated by the respondent company for
the Canadian Pacific Railway Company and the Van-

couver and Lulu Island Railway Company. crosses

numerous streets within the territorial boundaries of
Vancouver which occur at the usual intervals and
after passing the southern limit of the municipality
(about a mile from the Granville Street terminus) in
the municipality of Point Grey until the north arm
of the Iraser is reached. )

The respondent company contends that it is not
judicially amenable in respect of harm caused to per-
sons and things lawfully passing on a publie highway
across the line it operates by reason merely of the fact
that such harm is ascribable to the unusual and dan-
gerous speed of the car causing it; in short operating
the railway, as it contends under the provisions of
the “Dominion Railway Act” the matter of the speed
of its cars (it is argued) rests in its own uncon-
trolled discretion, save in cases in which that discre-
tion is affected by the express provisions of the “Rail-
way Act” or by some regulation on the subject by the
Board of Railway ‘Commissioners. '

It has often been laid down as a general proposi-
tion that the grantee of statutory powers is not in
genei’al responsible for harm resulting from that
which the legislature has authorized provided it is
done in the manner authorized and without negli-
gence; but that an obligation rests upon persons ex-
ercising such powers not only to exercise them with
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reasonable care but in such a manner as to avoid un-
necessary harm to the persons or property of others:
Geddis v. Bann Reservoir (1), at p. 438; Canadian

Pacific Railway Co. v. Roy(2), at p. 231; East Fre-

mantle .v. Annois(3), at p. 218; Hewlett v. Grand
Central(4). The principle has often been applied and
has been always considered to impose upon street rail-
way companies an obligation to regulate the speed of
their cars in and upon the public streets in such a way
as not unduly to endanger the safety of the public.

All such general rules and principles are, how-
ever, in the last analysis rules. of construction, and

- must give way to an express or implied contrary in-

tention. “Obviously,” said Bowen L.J., in Truman
v. London Brighton and Sou,_th Coast Rarlway Com-
pany (5), at p. 108, “the question in each case turns
on the construction of the Act of Parliament.”

In East Fremantle v. Annois(3), at p. 217, re-
ferring to a remark of Abbott C.J., in Boulton v.
Crowther(6), at p. 707, that if the donee of a statu-
tory power act “arbitrarily, carelessly or oppressive-
ly” the law has provided a remedy. Lord Maénagh-
ten observed that such expressions, although as ap-
plied to the circumstances of a particular case they
probably create no difficulty, are nevertheless when
used generally and at large neither precise nor exact
as to scope or meaning. In a word, his Lordship said
“the only question is, has the power been exceeded?
Abuse is only another form of excess.” “There is,”

" (1) 3 App. Cas. 430. (4) [1916] 2 A.C. 511.
(2) [1902] A.C. 220. (5) 29 Ch.D. 89.
(2) [1902] A.C. 213. . (6) 2 B. & C. 703.
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: COLUMBIA
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‘Rway.
particular thing . Co.
complained of is done in the place and by the means contemplated Duff J.

by the legislation

it is not an actionable wrong: Canadian Pacific Rail-
way Co. v. Roy(2), at p. 227; Hamilton St. Rly. v.
Weir(3), at p. 506 ; Hewlett v. Grand Central(4). An
electric railway company having authority by statute
to place its transmission wires above the streets on
poles or under ground was held not to be answerable
in-negligence for the consequences of not adopting the
plan less dangerous to the public; the exercise of this
discretion vested in the company was not reviewable
by a jury: Dumphy v. Montreal Light, Heat and Power
Co.(5). |

The question whether a railway company whose
railway is being worked under the authority of the
“Dominion Railway Act” is answerable in negligence
for running its trains over a highway crossing at a
speed which makes it impossible for the locomotive
engineer with the appliances at his command, or with
due regard to the safety of his passengers to exercise
any effective control over the train with a view to the
safety of persons crossing the track on the highway
is therefore reducible to the question: Is such man-

(1) 11 App. Cas. 45. (3) 51 Can. S.C.R. 506,
, o 25 D.L.R. 346.
(2) [1902] A.C. 220. (4) [1916] 2 A.C. 511.

(5) (19071 A.C. 454.
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agemenfc of the trains legalized?  And the answer to
the question must, to repeat the remark of Bowen

L.J., turn upon the construction of the enactments

from which the authority to work the railway is de-
rived. ' ’

The difficulty of holding railway companies to be
under the duty generally to regulate the speed of
their trains at highway crossings in accordance with
some sftandard of reasonableness to be determined
and applied by a jury is obvious. Decisions upon
questions of speed, it may be assumed, affect more
radically the management of a raﬁlway line than deci-
sions upon questions of what may be called collateral
precautions, in providing, for example, signalling de-
vices or gates and watchmen at highway crossings.
Reasonableness means, of course, reasonableness in
all the circumstances. Is.it for a jury to say whether-

. a fast service between Montreal and Toronto or Mont-

real and Ottawa, for example, necessitating the pass-
ing of numbers of highway crossings at a rate of
speed precluding the possibility of exercising in
most cases control over the trains sufficient in itself
to afford any safeguard for persons using the high-

 way—is the reasonableness of such a service entailing
- such consequences to be left to a jury to determine?
_Is the fetter upon the railway company’s discretion

involved in such a rule within the contemplation of
the “Railway Act?” I think the decision of this
court in Grand Trunk Railway Co.v. McKay (1), may
be taken broadly to establish-the proposition that the
discretion of the railivay company exercised bond fide
with ‘régard to the speed of trains on a Dominion rail-

(1) 34 Can. S.C.R. 81.
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way worked in the usual way by steam is not as a 1917
general rule amenable to judicial review with refer- CoLumeIa

BrrauriTic
ence to some standard of reasonableness to be deter- Limrtep
v.
mined by a judicial tribunal. BrITISH
’ . . CoLUMBIA
It does not follow that in no circumstances does 2  Erscrric
legal obligation re i i].  Ryax
egal obligation rest upon a company operating a rail- Co.

way under the “Dominion Railway Act” in relation Duff J.
to the speed of its trains in approaching or crossing
a highway. For example, the Act provides for cer-’
tain precautions with the object of warning the pub-
lic of the approach of trains and the enactments pre-
scribing these precautions presuppose that railway
trains are not run at a speed which makes these
warnings useless; and I am not prepared to say that
for harm caused by a train running across a highway
at such a speed as to nullify the utility of the pre-
. seribed statut\ory signals, other efficacious -s-ignals not
being provided, the railway company could not be
made answerable as for negligence. And the circum-
stances of a particular emergency may obviously cast
a duty upon the servants in charge of the train to

moderate its speed or bring it to a stop; so also the
permanent conditions of a particular crossing or the
practice of the railway in relation to it (a point to
which T must again advert) may give rise to a duty
to take extraordinary measures there for the protec-
tion of the public by controlling train speed where
other effective measures are impossible or neglected :
Rex v. Broad(1). ., '

In addition to the general considerations above
alluded to there is another consideration which ap-
plies with some force to railway works under the

(1) [1915] A.C. 1110 at pages 1113, 1114; 33 N.ZL.R. 1275 at
pages 1291, 1299,
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“Dominion Railway Act” The jurisdiction of the
Dominion with regard to railways is limited to what
may be called through railways, that is to say, rail-
ways passing beyond the limits of a province or con-
necting two provinces, and local railways declared by '
the Dominion Parliament to-be works for the general
advantage of Canada. Down to the time when the
“Railway Act” received its present general form -in
the year 1888, the practice of making such declarations
on grounds and -for reasons having no kind of relev-
ancy to the substance of the declaration itself had not

~ come into vogue. Generally speaking such declara-
-tions were reserved for undertakings connected or-

‘ganically with through railways. The responsibili-
ties ‘of the Dominion railway companies with regard
to through traffic should not be lost sight of in con-
sidering the effect of the “Dominion Rallway Aet” in
this regard. .
The cons1derat10ns, howevevr ordinarily -relevant
where the question concerns the management of a

. -Dominion railway worked by steam, are largely with-

out application to the undertakings operated by the
respondent company under. the authority of 6 & 7
Edw. VII. ch. 66. To make this clear it is necessary
to refer to the specific provisions of the agreement of
1905 between -the Canadian Pacific Railway Company

-and the Vancbuver and Lulu Island Railway Com-

pany ‘and the British Columbia Electrlc Oompany
ratified by that statute. -
The -agreement requlres the respondent company

to maintain a
good,. proper and efficient -electric car service equipped . Wlth modern
cars and supplied with the latest appliances;

‘and’ it prescribes that: the service -
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shall be equal in every respect to the service now in effect on the
lines owned and operated by the party of the second part between
Vancouver and New Westminster.

By section 16 of the agreement it is stipulated that

the respondent cdmpany shall protect and indemnify
. the Canadian Pacific Railway Company against all
loss, damage or claims which may arise in conse-

quence of the working of the railway under the agree-

“ment and

will bear and pay all expenses incurred in doing all acts, matters and
things as they are now or may hereafter be required for the main-
tenance and operation.of the said railway in conformity with the
laws of the Dominion of Canada

—meaning of course - the Dominion law as
affecting the undertaking in "question. By another
clause, inspection by the Superintendent of the Paci-
fic Division of the Canadian Pacific Railway Com-
pany is provided for and the respondent com-
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pany undertakes to remedy any defects in" the

service .of equipment of the railway to the satis-
faction of the superintendent or any official ap-
pointed by him to make such inspection. It is quite
evident th'a,t all the parties to these agreements have
assumed—and carried the assumption into effect in
practice—that important provisions of the “Dom-
‘inion Railway Act” enacted for the protection of the
public at highway crossings had no application to the

‘railway' when worked under the provisions of this

agreement. The cars in use are of a type familiar. in
this country as the interurban trolley car worked hy
electric motor, equipped with vcompr.e\s-s\e-d air whistle
and foot gong, brakes and reversmg apparatus, hdv-
ing neither steam whistle nor bell WelO"hlIIO' “at least
30 pounds” as prescrlbed for “engines” or “locomo-
tives” by the “Dominion Rallway Act” The photo-
graphs in evidence mdlcate, and we may assume cor-
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rectly, that at Townsend Avenue the sign “Railway
Crossing” prescribed by that statute does not appear.
~In this, no doubt, the purpose of the agreement as
touching the character of the cars was faithfully car-
ried out. The cars contemplated by the agreement
are certainly not “locomotives” or “engines” within
the meaning of the “Dominion Railway Act.” The in-
tention of the parties was to establish a service which
should be remunerative, and within the city limits, at
all events, the agreement must be taken to have con-
templated stopping at street intersections as in the
working of a street railway service, for taking up and
settihg down passengers, and this would necessarily
involve the use of such cars and ap-plianice's ‘as would’
enable: the cars to be easily started and readily
brought to a s;t-oI}. With such cars the working of a
“proper and efficient” service as regards measures re-
quired for the-safety of the public on the highways
(by regulation of speed and otherwise) as well as in
the interest of the patrons of the railway—would in

_the case of a short railway of 12 or 15 miles in length,

having no through connections, present no 'greatef
difficulty -than the working of an ordinary street car
system in a large city. .

By the special Act, ch. 66, 6 & 7 Edw. VIIL, it is
declared that “subject to the provisions of the ‘Rail-

“way Act’” the agreement referred to and another to

which a brief reference will be necessary set forth in
the schedule to the statute, shall be legal and binding
upon the parties thereto and it is enacted that

such respective parties may do whatever is necessary. in order to
give effect to the substance and intention to the said agreements.

~ Light is thrown upon -the effect of the
words “substance and intention” in the ratify-
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ing statute by a reference to the agreement of 1904
between the Canadian Pacific Railway <Company
and the respondent company which the statute also
authorizes the respondent company to. carry out.
This agreement requires the company to establish an
“electric street car” service between the corner of
Robson street and Granville street (one of the princi-
pal thoroughfares in Vancouver) and Kitsilano, a
route lying entirely within the municipal boundaries
(except where it passes over the Canadian Pacific
Railway Bridge at False Creek) crossing on the way
numerous city streets. The operation of this service re-
quired the running of the cars on Granville street be-
tween Robson street and the northern terminus of the
railway bridge over. the respondent company’s tracks
and this part of the service being operated over the
respondent company’s own street railway in Vancou-
ver, a provincial undertaking, neither in whole or in
part declared to be “a work for the general advantage
of Canada,” it follows that the parties must have had
in view the use of cars of a character conforming to
the provisions of the provincial law and to the ar-
. rangements between the respondent comp'ahy and the
municipality with respect to its street car service in
Vancouver; and by the very terms of the agreement
itself,~ the service provided is to be an extension of
that street car service and is to be a continuous ser-
vice from the corner of Robson and Granville streets
to Kitsilano and back. .
As regards this agreement there could be no man-
_ ner of doubt that what was contemplated was “a
street car service’” in the strict sense ‘“proper and
efficient” as the agreement requires. .
It follows from what T have said that the “sub-

2 -
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stance and intention” of the ratified agreements was
that a “street car service” and an “electric car ser-
vice” should be providéd by means of cars not
equipped with steam whistle and bell in compliance
with the requirements in respect of locomotives, of the
“Railway Act,” but of the kind used by the respond-

‘ent company in its already established.electric car

services. The agreements contemplated, I repeat, as

~ protection of the public at highway crossings and on

the highway generdlly against the dangers incidental
to the working of the service not the specific precau-
tions prescribed by the “Railway Act” when such pre-
cautions would be unusual and impracticable but
such precautions as would properly' be taken in the
operation of “proper and efficient” " services .of the
character -au*bhorized;-the' “law of the Dominion of

Canada” as pointed out above, in section 16 of the

agreement means the law as it affects the particular
undertaking. v ‘ ,

.That such cars should-be equipped with efficient
brakes is obviously contemplated—brakes, that is to
say, efficient for use in such a service; but unqualified
license as to the speed of cars might reduce this re- -
quirement to an idle formality.

The public would be entitled to expect the observ-
ance in both these services of the safeguards and pre-
cautions commonly observed in the operation.of ser:

vices of the same .character for the protection of per-

sons using the streets. That is what the agreements
contemplate and that therefore is what the statute
contemplates and that is unldoilbtedly what the re-
spondent company professed, and no doubt quite hon-

- estly attempted to carry out.
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~ Such being the effect of the special Act it is pro-
per to note that by section 3 of the “Railway Act” the
provisions of the special Act in so far as it is neces-
- sary to give effect to them shall be taken to override
the provisions of the general Act.

Conformably to the spirit of that provision it is, 1
think, to the character of the service established and
authorized (which excludes the use of most import-
ant special precautions for the safety -of the public at
highway crossings prescribed by the “General Rail-
way Act”) that we must look for the purpose of ascer-
taining whether or not the general rule against negli-
gent execution of the statutory powers applies in the
matter of the speed of cars at such crossings. It re-
sults, I think, from what I have said, that the proper
answer to the question is, yes.

As regards the crossing and the car in question
there are, however, two reasons which put the ques-
tion of the duty of the appellant company in relation
to speed beyond question. First, as to the crossing—
there was a stopping-place there and in the ordinary
course of operation the car would be brought under
control to enable the motorman to stop for passen-
gers; and there could consequently be no general

overriding necessity or convenience to prevent the

taking of proper measures for the safety of the public
on the highway; as to the car, the fact alone that it
was not equipped with proper brakes was sufficient to
limit in the special circumstances any otherwise un-
controlled discretion as to speed, assuming such dis-
cretion as a general rule to exist.

Two further questions arise: First, was the

learned trial judge right in finding as a fact that had
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the car been equipped with a proper brake Hayes, the
motorman, would nevertheless have been unable to
stop it or to check its speed sufficiently to avoid a col-
lision or to make it harmless if one had occurred? My
view is that the ﬁnding cannot now be interfered with
in this-court, first, because it was concurred in by
the majority of the Court of Appeal and it is at least
quite impossible to treat the conclusion that the
plaintiff had not adequately established the affirma-
tive of -this issue as clearly erroneous. And secondly,
I agree fully with the Chief Justice of the Court of
Appeal in his opinion that on the evidence presented,
Mr. Justice Murphy could not properly have reached
any other conclusion and that the testimony on which
the -appellant relies for impeaching the finding of the
trial judge is quite worthless. The evidence relied

‘upon is that of one Andrews who says thathe was ac-

quainted with the car that caused the injury and that
going at a rate of 35 to 40 miles an hour at the.place
where the accident occurred he could with the brake

‘in. proper order have brought the car to rest, to use
- his own-language, in “about 12 poles” that is to.say

within a space of 1,200 feet. He is then.-asked to say
within what distance he could reduce the speed from
40 miles an hour to'10 miles an hour assuming the ap-
pliances to be in perfect order. His testimony. given
in answer to that question, put by Mr. Justice Mur-
phy himself, was that he thought he could effect such
a reduction while the car was traversing a space of

about 200 feet. I agree with the learned Chief Jus-

tice of the Court of Appeal that the learned trial
judge was entitled to disregard.this evidence.

It is too obvious for argument that both state-
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ments of the witness cannot stand; which is to be
accepted? It is evident that Mr. Justice Murphy did
not consider he had evidence - before him justifying
‘the conclusion that with perfect appliances the speed
of the car could be reduced from 40 to 10 miles an
‘hour-in less than 400 feet; and ‘this view cannot be
satisfactorily explained away on the assumption that
the trial judge misunderstood the answer to a pointed
_question asked by himself.

The next question is: Does the principle in

Loach v. British Columbia Electric Railway- Co.(1),
~apply in view of this finding of the learned trial
judge? Mr. Tilley relies upon the following passage
in the judgment of Lord Sumner, speaking for the
Judicial Committee, at p. 725:—

Here lies the ambiguity. If the “primary” negligent act is done
and over, if it is separated from the injury by the intervention of
the plaintiff’s own negligence, then no doubt it is not the “ultimate”
negligence in the sense of directly causing the injury. If, however,
the same conduct which constituted the primary negligence is re-
peated or continued, and is the reason why the defendant does not
avoid the consequence of -the plaintiff’s negligence at and after the

time when the duty to do so arises, why should it not be also the
“ultimate” neglgence which makes the defendant liable?

Mr. Tilley argues that Hayes’ negligencé really
came to an end when he put the emergency ap-
pliances into operation on seeing the horses approach-
ing the railway tracks about 16 or 18 feet west of the
west rail, although the effect, he admits, of his negli-
gent conduct did not; and this, he argues, distin-
guishes Hayes’ personal negligence from the negli-
gence of the company in not providing the car with a
proper brake, while (he argued) Hall’s negligence in
going on to the track after Hayes had done every-

(1) {1916] 1 A.C. 719.

21

1917
—

CoLuMBIA
BiraULITIC
LiMiTED
v

BriTisE
CoLUuMBIA
ELECTRIC

Rway.
Co.
Duff J.



22

1917
~—
CoLUMBIA
BiraULITIC
LiMITED .
0.
BriTisH
CoLUMBIA
EvLECTRIC
- Rway.
- Co.

Duff J.

SUPREME COURT OF CANADA. [VOL. LV.

thing he could to stop the car, intervened between the -
negligence of Hayes and the final catastrophe. The
acceptance of this argument seems to lead to the
rather embarrassing position that if the rate of speed
had been such that the car (equipped with a proper
brake) could have been stopped in time to avert the
accident the company might have been responsible;
While given the higher rate of speed at which a proper
brake would be ineffective the company would escape
responsibility. ' :

But assuming that in such a case as this it is pos-
ible to separate the negligence of the official respon- -
sible for default in failing to pfovi-de a proper brake
from the negligence of the motorman who runs at a

" speed which is excessive not only in view of the fact .

that the brake is defective, but would have been exces-
sive, that is'to say, unreasonably excessive, even if the
carhad been equipped with proper appliances—assum-
ing that the negligence of Hayes and that of this offi-
cial can be considered as distinct negligences-and that
the two together ought not to be regarded as constitut-
ing one negligence, (see the judgmentof Lord Watson
in Smith v. Baker (1), at p. 352), 1 think the judgment
in Loach’s case, when due effect is given to the whole
of it,' requires us to hold that the trial judge was en-
titled to find Hayes’ negl‘igénce to have been the sole
cause of the injury of which the appellant company
complains. L ‘

I think this conclusion follows from the observa-
tions. upon Brenner v. Toronto Railway Co.(2).
To make this clear it will be necessary very
briefly to indicate what was involved in that

(1) [18917 A.C. 325. - "(2) 40 Can. S.C.R. 540.
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case. The plaintiff, a girl of 18, being on the
south side of Queen street in Toronto and having to
cross the street saw a car coming towards her from

the east, and a-s»suming} that she had time to cross be-

fore the car would reach her line of advance, she pro-
ceeded, and arriving at the car track, stepped on to
the track in front of this car without having. taken
any precaution to ascertain its position before doing
so and without having given the motorman any warn-

ing of her intention. She was immediately struck
' él-pwn and terribly injured. '

The plaintiff’s case at the trial was that the car,
when she saw it, was at a considerable distance from
her and that she was reasonably entitled to assume, if
it was proceeding at the usual speed, that she could
cross the track before it came up to her; that it
was due to the motorman’s negligence in driving the
car atan excessively high rate of speed that this rea-
sonable expectation was unfulfilled; and that this
negligence of the motorman was the sole cause of the
accident. The defendant’s case was that when the
plaintiff left the sidewalk after seeing the car ap-
‘proaching it was only a short distance east of her
with power thrown off and running at about 6 miles
an hour;and that the motorman reasonably assumed
that she had no intention of crossing in front of the
car until as she approached the rail her seeming want
of attention to-the noise of the gong which he was
sounding excited his apprehensions and he applied
first the brake and afterwards the reversing ap-
‘paratus; but that after he had done this she stepped

" in front of the car and was knocked down. The
plaintiff alleged also that assuming the car was mov-
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ing at a moderate rate of speed, as the defendants
alleged, the motorman was negligent in not stopping
sooner. The jury rejected the plaintiff’s case in its

' entirety finding the plaintiff’s negligence to be the

sole cause of her injury. Their findings acquitted the

~ motorman of negligence in the matter of speed involv-

ing, in view of the judge’s charge, a finding that the

“motorman if he had more swiftly divined ‘the plain-

tiff’s intention to cross the track, could have stopped
the car in time to avoid a collision, but negativing ‘the
charge of negligence in failing to do so.

On appeal to the Divisional Court the charge of
the learned trial judge was attacked in this way. The

scene of the accident was immediately opposite the

terminus of University Avenue, a street which runs

mnorth from the northerly boundary of Queen street.

A few feet east of University avenue, another street,
University street, runs in the same direction from the
northerly limit of the street also without crossing it.
One of the rules of the company required the motor-
man on approaching a “crossing” to throw off the
power or reduce the speed of his car so as to get it

- under control with a view to emergencies. The Divi-

sional Court held that in approaching ‘the easterly
limit ‘of'Un-iveI‘.'-sisty street the car was approaching a
“crossing” and that this rule applied. The motorman
in fact did not throw off his power or reduce his
speed until he reached ‘the easterly limit of University
avenue. The plaintiff impeached the direction of the
learned judge and asked for a new trial on the ground
that under a proper 'directi‘o-n they might have found

.that the motorman was negligent in not throwing off

power or reducing speed on approaching University
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street and that they m'ight moreover have found that 1917
if he, had done so the motorman might in conse- COLUMBIA
quence of the reduced momentum, thereby occasioned, - LIMvITED

more effectually have checked his car on the applica- BrITIsH

CoLuMBIA
tion of the emergency apparatus and thus left the EﬁECTRIC
plaintiff a fraction of time more to escape. The Divi- E;VgY

sional Court gave effect to this contention. On ap- gy
peal to the Court of Appeal it was held that there was -
no misdirection, that the rule in question had been
sufficiently brought to the attention of the jury. In
this court the defendant company contended that sup-
posing the rule might more pointedly have been
brought to the attention of the jury on the issue of
the motorman’s negligence, a new trial ought never-
theless to be refused because when the admitted facts
were considered with the conclusions of fact neces-
sarily involved in the findings of the jury, it was clear
that the plaintiff must fail because, assuming the
motorman had been negligent in failing to observe the
rule and that this negligence was one cause of the
accident, still the plaintiff’s negligent conduct was
such that consistently with the-conclusions involved
in the verdict which were not affected by the alleged
misdirection and the admitted facts the jury could
only have found that this conduct was a “direct and
effective cause” of the mishap. In other words, as-
suming the mishap to have been due in part to the
negligence of the motorman and in part to the negli-
gence of the plaintiff, then under the undisputed prin-
ciples of the law of negligence the plaintiff could not
in such circumstances recover. This contention pre-
vailed with Girouard J. and myself. .

The effect of their Lordships’ observations at pp.
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1917 725 and 726 appears to be that their Lordships dis-

~——t

CoLuMBIA , Af thic viatr o o
Brreonimie  APProve of this view of Brenneﬂs case.

LIMvITED ' The broad principle is, of course, undisputed (it
CBmqusn is distinctly recognized in the last paragraph of their
LUM . . ) e ; i . .
ErsoTaic. Lordships’ judgment in Loach’s Case) that a plaintiff

Ré’g?- B wh-o.se_'negligenc:e is a direct cause of the injury com-
Duf J.  Plained }of cannot recover even though the accident
— would not have occurred but for the defendant’s own
negligence;; i-n'_.o‘t{her words, where the injury com-
plained of is “directly” caused by the negligence of

. the plaintiff and the defendant. (See Lord Esher in

- The Bernina(1l), at p. 61, and Lindley L.J.

in the same case at pp. 88 and 89, and Mr. 'Justice

Willes in Walton v. The London, Brighton and South

Coast Rdi-lway Co0.(2)). That is to say if the

injury is not only the actual «consecjuence but the con-
sequence which any reasonable person in the plain-

tift’s p0s1t10n, knowmo" what the plaintiff knew, must

have seen to be the probable consequence of his negli-

gence and the chain of causality is not interrupted by

the neglﬁigence of the defendant, then it is settled law

that the plaintiff cannot recover. The effect of their
Lordships’ disapproval of the judgment mentioned

seems to be that on the facts, undisputed or involved

in the findings in ‘Brenner's case which were un- .
affe*cte-d"by the misdirection, if there was any, the

-jﬁ*ry would have been entitled to find that the plain- .

 tiff’s negligence was not a ‘“direct” cause of the acci-

dent in the sense above indicated if they had found

that the motorman was negligent in not observing the

rule and that this negligence was one-of the causes of

the accident. There was in fact, it may . be noted,

(1) 12 :P.D. 38. (2) H.& R. 424, at pp. 429 and 430.



VOL. LV.] SUPREME COURT OF CANADA. 27

nothing in the judgment referred to at p. 725 ex- 1917
pressed or intended as a “comment” on any of the g‘;;%“ﬁf;f‘c

judgments in the Divisional Court; and one must, I LIMITED
think, assume especially in view of the sentence at Brrtien

i . CoLuMBIA
the top of p. 726 that the observation on p. 725 was not Elximcmxc
intended as obiter and was not, directed to any single gcu

sentence detached from its context or considered [z
apart from the concrete issues raised by the Brenmer
appeal.

The plaintiff in Brenner’s Case had deliberately,
knowing the car to be near and approaching her,
stepped on the track 1n front of it without looking to
see exactly where it was until, as she sald the catas-
trophe was “upon her” and, as the jury found, with-
out any reasonable excuse for doing so; and after the
motorman divining her intention, had made every
proper effort to avoid a collision by trying to stop the
car with his emergency apparatus, which he could
have done had she given any reasonable warning of
her intention to cross the track.

The effect of the approval of the judgment in the
Divisional Court in Brenner’s case seems to be that
the negligence of the motorman, in the case before us,
notwithstanding his efforts to stop the car, must be
regarded as .continuing in the sense of being opera-
tive down to the moment of impact, while their Lord-
ships expressly declare in Loach’s case that the negli-
gence of the teamster iy to be considered to have
ceased to operate when looking up on Sands’ exclama-
tion he, for the first time, became aware that a car
‘was approaching but too late to enable him to escape.

ANGLIN J.—In the same accident in which the
horses were killed and-the wagon wrecked for loss of
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which the present plaintiff sues, one Sands, who ac-
companied the driver, also lost his life. In an action
brought by his administrator against the preésent de-
fendants, although the jury had found contributory
negligence by Sands, the Judicial Committee of the
Privy '»Council held them -épnswer'able for his death,
(Locach v. B.C. Ele_zctric Rly. Co.(1)), on the ground
that they -

could and ought to have avoided the consequences of that negli-
gence and failed to do so, not by any combination of negligence on
the part of Sands with their own, but solely by the negligence of
their servants in sending out the car with a brake whose inefficiency
operated to cause the collision at the last moment, and in running

the car at an excessive speed, which required a perfectly efficient

brake to arrest it. _

In that decision their Lordships have authorita-
tively determined, as stated in the head-note to the re-
port, that:— .

The principle that the contributory negligence of a ‘plaintiff will
not disentitle him to recover damages, if the defendant, by the exer-
cise of care, might have avoided the result of that negligence, ap-
plies ‘where the defendant, although not committing any negligent
act subsequently to the plaintiff’s negligence, has incapacitated him-
self by his previous negligence from exercising such care as would
have avoided the result of the plaintiff’s negligence.

Lord Sumner énlswered the contention that the
contributory negligence of Sands (which was the

‘same .as that found by the learned trial judge against

the present plaintiff) had continued up to the
moment of the collision by stating that “it does not
correspond with the fact;” and his Lordship adverted
to the distinction between negligence and its conse-.
quences. These observations.are directly applicable
to the facts as disclosed by the evidence and found in’
the present case.

(1) [1916] A.C. 719.°
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" The difference between Loach’s case and the case
at bar on which respondents rely is that, whereas in
the former the jury had found that ‘
the motorman could have stopped the car if the brake had been
in effective condition,
in the case now before us the trial judge, though he
held the brake was defective, and thought that, had it
been efficient, the horses might have got over the
crossing, did
not think (he could) hold it proven that the wagon would also be

across, and, if not, the horses would probably have been killed and
certainly the wagon would have been damaged.

Nevertheless,

applying the law as laid down in Loach v. B.C. Electric Rly. Co., in
refel ence to this same accident to the facts as found at the conclu-
sion of the trial, .

the learned judge held the defendants liable on the
ground that by running at a reckless rate of speed in
approaching a dangerous crossing the motorman had
disabled himself from preventmg. the collision, which
he mdgh‘t" otherwise have avoided, If the rate of
‘speéd{ under the circumstances amounted to negli-
gence, and disability to avoid the collision resulted
from it, it was just as truly ¢ ‘ultimate’ negligenée
which makes the defendant liable” as was the sénding
out of the car with a defective brake, which their
Lordships so characterized in Loach’s case because of
the motorman’s consequent incapacity to 'avoi_d kill-
ing the unfortunate Sands.

That it would be negligent, without the warrant
of statutory authority, to drive a railway train or a
“tramcar when nearly approaching an unprotected
~ ‘highway level crossing at a speed approximating 40
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miles an hour (:a‘s-' was done in this case) is indisput-
able. Under some cﬁrcﬁmstan;ces- it might be more
than merely negligent; it might- be criminal.

The defendants are a Dominion railway company.
They seek to justify the otherwise indefensible con-
duct of their ni=o=born_1an by invoking the “Dominion
Railway Act;” and they cite the decision of this court
in Grand Trunk Railway Company v. McKay(1).

It was determined in that case that the speed of a
train passing through a thickly peopled portion of a
city, town or village, unless so restricted by a special
order of the Railway Committee of the Privy Council
(now the Railway Board), need not be limited to six
(now ten) miles-an hour, under section 8 of 55 &

'56 Vict. ¢ch 27 (now section 275 (1) of the “Railway

Act”), when the fences on both sides of the track are
maintained and turned into cattle guards at highway
crossings as prescribed by section 6 (now section 254
(2)) of that Act. (But see subsection 3 of section
275, as enacted by 7 & 8 Edw. VIL, ch. 32, sec. 13.)

"The dec1su'on in the McKay case is al‘so authority for

the proposition that at all events in the case of a

‘steam railway, such as was there under consideration,

if the requirements of the statute and of any orders

‘or regulations duly made thereunder as to the protec-

tion of a highway level crossing .are complied with,
there is no legal limitation which would make ap-
pr*oac'hing.zand running over it at any rate of speed
practically necessitated by the exigencies of rapid
transit per se illegal or negligent quoad the public
using such highway. That was merely an appliéation
of the rule that an action will not lie for the doing of

(1) 34 Can. S.C.R. 81.
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that which is authorized by statute. What is neces-
sary for accomplishing the purpose of a legalized un-
dertaking will be deemed within the purview of the
powers conferred for carrying it out.

No doubt the presence in it of subsection 1 of sec-
- tion 275, already adverted to, and of subsection 4 of
the same section (as enacted by 8 & 9 Edw. VIL, ch.
32, sec. 13), which limits the speed at crossings where
" there has been an accident, and of section 30 (¢g) and
sections 237 and 238 (8 & 9 Edw. VIL,, ch. 32, sections
4 & 5) affords strong ground for the contention that
in the case of steam railways, with which it is chiefly
concerned, the “Railway Act” impliedly sanetions
trains approaching and passing over the ordinary
rural highway level crossing at a rate of speed lim-
ited 'only by the duty of not unnecessarily imperilling
the safety of the trains and of passengers and em-
ployees. The chief purpose of authorizing the estab-
lishment of steam railways—rapid transit between
widely separated points—(Wakelin v. London and
South Western Rly. Co.(1)), would be frustrated in
Canada if the trains run upon .them were obliged to
reduce speed on approaching every unprotected rural
highway which they cross at grade level.

I do not understand, however, that Grand Trunk
Railway Company v. McKay(2), or any other deci-
sion is authority for the proposition that statutory
powers may be exercised with reckless disregard for

the common law rights of others. Even in cases where

the Act, speaking generally, authorizes the running
of trains at a high rate of speed and the Board of

(1)'12 App. Cas. 41, 46. (2) 34 Can. S.C.R. 81.
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Railway Commissibners has'not made an order for
special protection under section 237 or section 238 (8
& 9 Edw. VIL, ch. 32, sections 4 and 5) ‘or; in the case
of urban crossings, an order regulating speed under
séction 275 (3), circumstances may exist at particular
level crossings which involve'peril from running at
high speed obviously exceptionally great. Failure to
have a train under such control that it can be
stopped, or its speed- sufficiently reduced to avoid in-
jury at such a crossing, when there would be a rea-
sonable opportunity to do so if the speed were moder-
ate, would amount "bo; reckless disregard of the rights
of others.. As put in the very recent case of Hewlett
v. Great Central Railway Co.(1), by the Lord Chief
Justice of England, presiding in the Court of Appeal,
The common law said that when statﬁtory powers were con-

ferred in the absence of special provision to the contrary, those
powers must be exercised with reasonable care.

Although the House of Lords (1916, 2 A.C. 511),
applying the principle of the decision in Moore V.

Lambetl Waterworks Co.(2), reversed the judgment

of the Court of ‘Appeal hecause the danger had been
created not by the doing of that which the statute
specifically authorized, but by a subsequent diminu-
tion of light owing to the exigencies of the war, for
which the company was not responsible and against
the consequences of which it was under no obligation
to provide, Lord Sumner took occasion to state the
principle of law which governs the operatlon of rail-
ways in these terms:— ‘ '

In such cases the authority in question is given in general terms;
it is, for example, authority to work railways and to run railway

(1) 32 Times L.R. 373. ©(2) 17 Q.B.D..4A2.
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trains in the undertakers’ discretion; hence it is reasonable to infer 1917
that the Legislature, in using such general terms, and in authorizing COHBI "
for the undertakers’ benefit what would otherwise be a nuisance, BiTHULITIC
meant them to exercise their authority with reasonable care, and not  LIMITED
without it. ' v
BriTisr
Where statutory rights infringe upen what but for the statute Corumpia
would be the rights of other persons, they must be exercised reason- ELECTRIC
ably, so as to do as little mischief as possible. The public- are not . R&VgY. :

compelled to suffer inconvenience which is not reasonably incident to

the exercise of statutory powers: Southwark ‘& Vauzhal Water Co. v Anglin J.
Wandsworth Board of Works (1).

The common law rights of persons using highways
are abrogated or subordinated only to the extent
necessary to enable railway companies given crossing
rights to exercise their, lsta-tutory powers in a reason-
able manner having regard to the purpose for which
such powers are conferred: Roberts v. Charing Cross,
Buston and Hampstead Rly. Co.(2).

The photographs in evidence and the testimony as
to the motorman being unable, owing to the station
built in the angle between the railway track and the
highway and close to both, intercepting his view, to
see approaching vehicular traffic on the highway until
it was almost on the railway (the driver of the wagon
probably could not see the coming car until his horses
were actually on. the rails) afford ground for think-
ing that the danger at the crossing now under con-
sideration was exceptionally great. But this aspect of
the case was not dwelt upon below and I allude to it
chiefly to preclude the misapprehension that this judg-
ment proceeds on the assumption that the “Railway
Act” authorizes the running of trains at very high
speed over every unprotected rural highway crossing,
however exceptional the danger due to the surround-
ings.

) [18981 2 Ch. 603, 611. (2) 87 L.T. 732.
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As Mr. Justice Sedgwick and Mr. Justice Davies
both pointed out in the McKay case, at pp. 89 and 98,
the provision made in Great Britain for the mainten-
ance and operation of gates wherever a railway
crosses a highway at the level is economically imprac-

-ticable in Canada. In lieu of it Parliament has enacted

that certain signals and warnings—the blowing of a
steam whistle and the ringing of a bell (“Railway
Act,” section 274), and the erection of a painted sign-

- board (section 243)—should be substituted. The

statutory authorization of running trains at a high
and undoubtedly dangerous rate of speed when ap-

proaching and passing over highway level crossings,

which would at common law be illegal and would ren-
der the company answerable for resultant injuries,
must, I think, be taken to be conditional upon the
company providing and utilizing the means of dan-
ger-warning substituted by the “Railway ‘Act” for
the impracticable gates, and also upon their comply-
ing with the explicit provisions of section 264 as to
equipment with efficient brakes, which, of course, im-
plies maintaining them in good working order. (No
doubt for the protection of pdssengers and employees
it is also a. pre-requisite that the roadbed should be
properly constructed and maintained.) Unless these
requirements of the statute intended to lessen the
danger inseparable from the running over unguarded

“highway level crossings at a high rate of speed are

complied with, the statutory sanction, in my opinion,
cannot be invoked, the common law standard of rea-
r’son‘ztbl-enqs's applies, and running at a speed which,
under all the circums:tances, is unreasonable is unwar-

_ranted and amounts to negligence towards the public

lawfully using such highways.
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For the safety of that public the statute prescribes
that

Every locomotive shall be eqiuipped and maintained with a bell
of at least thirty pounds in weight and with a steam whistle (sec-
tion 267), :

and that

When any train is approaching a highway .crossxing at rail level,
the engine whistle shall be sounded at least eighty rods before reach-
ing such crossing, and the bell shall be rung continuously from the
time of the sounding of the whistle until the engine has crossed such
highway (274 (1)).

At every highway level crossing the company is re-
~ quired to maintain a sign-board with the words “rail-
way crossing” printed on each side thereof in letters
at least six inches high (section 243). This latter pre-
caution is no doubt quite practicable in the case of
electric tramlines or railways operating on private
rights of way through rural districts. That it was
not taken in the present case, as the photographs of
the locus in evidence shew, affords an indication that
the defendants did not consider the section prescrib-
ing it applicable to an electric tramway such as that
Which they operated. That is a more reasonable pre-
sumption than that they deliberately violated the stat-
ute. I am not, however, to be taken as holding that
section 243 was not applicable. On the contrary I
incline to think it was and that failure to comply
with it would probably, without more, suffice to ren-
der the 'r{mning of the tramcar at a dangerously high
rate of speed when approaching and passing over the
highway crossing, if otherwise justifiable, unlawful.

But an electric tramcar is neither a “locomotive”
nor an ‘“engine” within the meaning of sections 267
and 274 of the “Railway Act.” It is not equipped
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1917 with the -aiopliances for giving warning prescribed by

——

‘SO,LU.MBI.A section 267. Evidence to that.effect was not given, it
ITHULITIC .

LIM;TED is true, but.it is a matter of such common knowledge

(‘)Bmm‘sn that.it is a proper subJect of judicial notice that the
OLUMBIA .
Eiscrric  electric tramcar carries neither a steam whistle nor a

RE;V;?Y “bell of at least thirty pounds in weight,” nor-indeed

Anglin . -any bell which can be “rung ;7 and it would indeed be
- ‘startling to tramway companies were it held that the
“Railway. Act” imposes. such an obhgatlon The com-

" pressed air whistle sometimes supplied and.the ordin-
ary foot-gong operated by the motorman, whilereason-

~ ably sufficient as substitutes for giving warning at
shorter distances of the approach of comparatively
s.low-moving tramcars, do not serve the same purpose
as the steam whistle and the heavy locomotive bell;
and it is scarcely pra-ctic-abl-e for a motorman, if pro-
perly attending to his other duties, to keep the foot-
gong continuously sounding -while traversing eighty
rods before passAinor over eVery highway crossing. The
sections of the “Rall\ch Act” which prescribe these
safeguards in lieu of the 1mpract1ca.ble gates, equip-
‘ment with and use of which are made conditions of
the implied authorization to run at a high rate of
speed over level highway crossings, were clearly not
meant to apply to electric tramcars. The special pro-
visions made for electric cars by secs. 277, 278 and
393(2)of the “Railway Act” tend to confirm this view.
Moreover, the practical necessity, on which the impli-
‘cation of the right to run trains on steam railways
_ over unprotected highway level crossings (where the
statute or an order made under it has not prescribed
a reduced speed) at the saine high rate of speed as that
iaintained on the company’s private right of way
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chiefly rests, does not exist in the operation of the
ordinary electric tramcar, whose speed can be so
readily reduced and so rapidly increased that it is
quite practicable to exact that it shall approach and
pass over these crossings at such moderate rate of
speed as should commend itself to a court or jury as
reasonable under all the circumstances. It follows
that the “Railway Act’ does not authorize the run-
ning of tramcars when approaching and passing over
unprotected highway level crossings at a dangerously
high rate of speed. In the absence of any maximum
speed otherwise fixed by law for the operation of a
tramcar when approaching and passing over such
crossings the standard of reasonableness must govern,
and any speed so great that the car is not under rea-
sonable control, having regard to the circumstances,
must be deemed unlawful. '

The learned trial judge found—in my opinion pro-
perly—that the defendants’ tramcar was running at
an excessive rate of speed in approaching the crossing.
He also found that there had been contributory negli-
gence by the plaintiff’s driver. He further found
upon sufficient evidence that but for the disability
‘created by the excessive and unreasonable rate of
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speed the motorman could have avoided the collision -

notwithstanding such contributory negligence. T.amj
with great respect, of the opinion that on these find-
ings his conclusion that the defendant company was
‘liable under the law as laid down in Loach v. B.C.
Electric Railway Co. was sound and should not
have been disturbed. 4 ' S

But I am also of the opinion that the learned
judge’s finding that it was not proved that an effec-
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tive brake would have enabled the motorman to avoid
the collision cannot be sustained. This court is, no
doubt, extremely loath to disturb such a finding when
it has been affirmed by a provincial appellate court.

"In the present case, however, it seems to 'be quite

clear that in the Court of Appeal there was a mis-
apprehension of the evidence by the two learned
judges who upheld this finding. Macdonald C.J.A.
(with whom McPhillips - J.A. concurred), assumed

-that the witness Andrews had said that with an effici-

ent brake the motorman could have reduced the speed
of the car t6 ten miles an hour “at the time of im-
pact.”” Now when the motorman saw the horses
upon, or about to enter upon, the crossing, he was
still 400 feet away. He says he immediately applied
his brakes. His car was then running from 35 to 40
miles an hour. Andrews’ testimony was that if go-
ing 40 miles an hour he could with brakes in good
condition reduce the speed to 10 miles an hour within
200 feet. If so it would seem reasonable to infer that
he could stop the car in the remaining 200 feet. The
affirmance of the trial judge’s finding in the Court of
Appeal is therefore not entitled to the weight which
must otherwise have been given to it. Indeed it

© would appear that the trial judge himself was pro-

bably under a similar misapprehension as to .the
effect of Andrews’ testimony. Presumably referring
to it, he says:— .

I would not care to be in a wfe(:k that was struck with a street
car that size with the momentum it would have of a forty mile

-speed, and then getting down to'ten miles. Surely it would kill

your horses just the same. -
"’ There is no qilesvtion“off credibility involved. Un-
der these circumstances I think we may treat the
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finding that an effective brake would not have en-
abled the motorman to avoid the collision, as open to
review. |

Having regard to the admittedly defective condi:
tion of the brake, to the fact that the point of impact
of the car was between the horses and the wagon, to
the evidence of the motorman that he “did not want
to bring the car up with a jar,” that he “could have
stopped it in a shorter distance by throwing people
off their seats,” that “after (he) hit” he “released the
brakes to a certain extent to prevent a jar * * ¥
threw off the reverse and eased off the brakes,” and
to the fact that even under these conditions the cdr
stopped about 500 feet beyond the crossing, I think it
is a reasonable and proper inference that had the
brakes been in good condition and e'ff'ectively applied
the car would either have been stopped before reach-
ing the crossing, or its speed would have been so re-
duced that the horses and wagon would have had time
toclear it. An additional moment or two would have
sufficed. It is not wholly without significance that in
the Loach case—of course it may have been on evi-
dence somewhat different—Lord Sumner said:—

_if the brake had been in good order it should have stopped the car
in 300 feet.

Mr. Justice Martin in the Court of Appeal has
dealt satisfactorily with this aspect of the case and I
agree with him that:—

On the inference to be drawn from facts about which there is no

real dispute * * * the accident could * * * have beer
avoided if the brake had been in good order.

" If this conclusion be correct the present case falls
directly within the decision in Loach’s case.

39

1917
~—
CoLUMBIA
BirHULITIC
LIMITED
v.
BrIiTISH
COLUMBIA
ELECTRIC
RwaAy.
Co.

Anglin J.




40

1917

— .
CoLuMBIA
BirauLITIiC
LiMiTED
K2
Britisa
CoLuMBIA
ELECTRIC
Rway.
Co.

Brodeur J.

SUPREME COURT OF CANADA. [VOL. LV.

For the f-ofegoing reasons I am with respect of the

‘opinion that this appeal should be allowed with costs

in this court and in the Court of Appeal and that the
judgment of the trial court should be restored.

BrODEUR J.—I am of opinion that this appeal
should be allowed with costs of this court and of the
court below, and that the judgment of the trial judge
should be restored. I concur with my brother Anglin.

Appeal allowed with costs.

Solicitors for the appellant: Senloler & Van Horne.

Solicitors for the respondent: McPhillips & Smith.




