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ioo IN THE MATTER OF REFERENCE AS TO THE
Jam 2425

VALIDITY OF ORDERS IN COUNCIL OF THE
Feb.20 15TH DAY OF DECEMBER 1945 P.C 7355 7356

AND 7357 IN RELATION TO PERSONS OF THE
JAPANESE RACE

Constitutional lawDeportation of persons of the Japanese racePower

of the Governor General in Council under the War Measures Act
Order in Council same as Act of ParliamentGovernor General in

Council sole judge of necessity or advisability of measures taken by

OrdersConsiderations which led Governor General in Council to

adopt Orders not open to review by courts of lawOrders in

Council dealing with deportation from Canada of Japanese nationals

naturalized British subjects of the Japanese race natural born British

subjects of the Japanese race and of wives and children under 16 of

these personsRequest in repatriationOrder in Council enacting
British subject by naturalization to cease to be either British sub

ject or Canadian nationalOrder in Council appointing com
mission to make inquiry concerning the activities and loyalty during
the war of persons of the Japanese raceWhether Orders in Council

ultra vires in whole or in partComments on meaning of the words

deportation exclusion exile repatriationPerson detained

pending deportation deemed to be in legal custodyWhether re

course to habeas corpus abolished by provision of Order in Council
War Measures Act R.S.C 1927 206 3National Emergency
Transitional Powers Act 1945 9-10 Geo VI 25Naturalization

Act R.S.C 1927 138British Nationality and Status of Aliens

Act Imp 4-5 Geo 17

On the 15th of December 1945 three Orders purported to be made

pursuant to section of the War Measures Act were adopted by
the Governor General in Council nos 7355 7356 and 7357 The

PRESENT Rinfret CJ and Kerwin Hudson Taschereau Rand
Kellock and Estey JJ
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reasons for the adoption of Order 7355 are stated in the preamble 1946

Whereas during the course of the war with Japan certain Japanese

nationals manifested their sympathy with or support of Japan by

making requests for repatriation to Japan and otherwise And
VALIDITY OF

whereas other persons of the Japanese race have requested or may ORDERS IN

request that they be sent to Japan And whereas it is deemed desir- COUNCIL OF

able that provisions be made to deport the classes of persons referred TE5TH
to above And whereas it is considered necessary by reason of the DECEM5ER
war for the security defence peace order and welfare of Canada 1945 P.C
that provision be made accordingly Section then provides that 73557356

Every person of sixteen years of age or over other than
IN RELATION

Canadian national who is national of Japan resident in Canada
To PERSONS

and who has since the date of declaration of war by the Tus
Government of Canada against Japan on December 1941 made JAPANF.sR

request for repatriation or has been in detention at any
place in virtue of an order made pursuant to the provisions of the

Defence of Canada Regulations or of Order in Council P.C 946

1943 as amended by P.C 5637 1945 and was

so detained as at midnight of September 1945 may be deported
to Japan Every naturalized British subject of the Japanese

race of sixteen years of age or over resident in Canada who has

made request for repatriation may be deported to Japan Provided

that such person has not revoked in writing such request prior to

midnight the first day of September 1945 Every natural born

British subject of the Japanese race of sixteen years of age or over

resident in Canada who has madc request for repatriation may be

deported to Japan Provided that such person has not revoked in

writing such request prior to the making by the Minister of an

order for deportation The wife and children under sixteen

years of age of any person for whom the Minister makes an order

for deportation to Japan may be included in such order and deported
with such person Section provides that Subject to the provisions
of section of this Order request for repatriation shall be deemed
final and irrevocable for the purpose of this Order or any action

taken thereunder Order 7356 refers to Order 7355 and further

provides that Any person who being British subject by naturali

zation is deported from Canada under the provisions of

Order 73 shall as and from the date upon which

he leaves Canada in the course of such deportation cease to be

either British subject or Canadian national By Order 7357

provision is made for the appointment of Commission to make
inquiry doncerning the activities loyalty and the extent of co
operation with the Government of Canada during the war of

Japanese nationals and naturalized persons of the Japanese race in

Canada with view to recommending whether in thc

circumstances of any such case such person should be deported
and also to inquire into the case of any naturalized British subject
of the Japanese race who has made request for repatriation and

which request is final under the said Order in Council and may
make such recommendations with respect to such case as it deems
advisable.l

Held that the Orders in Council apart from the question as to the

validity of their provisions upon which opinions are hereinafter

reported contain legislation that could have been adopted by

Full text of the three Orders in Council are hereinafter printed
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1946 Parliament itself that under the War Measures Act the Governor

General in Council was empowered to adopt any legislation which

REFERENCE
Parliament could have adopted that such legislation was expressly

VALmITY OF and impliedly adopted because it was deemed necessary or advis

ORDERS IN able for the security defence peace order and welfare of Canada

COUNCIL OF by reason of the existence of war that the Governor General in

TE15rn Council was the sole judge of the necessity or advisability of these

DECEMBER measures and it is not competent to any court to canvass the con-

1945 P.C siderations which may have led the Governor General in Council

73557356 to deem such Orders necessary or advisable for the objectives set

RN forth.Re Gray 57 Can S.C.R 150 Fort Frances Pulp Power

TO PERSONS
Co Manitoba Free Press AC 695 and Reference re

OF TirE Chemicals S.C.R

JAPANESE

RACE Per Rand Kellock and Estey JJAlthough the Orders in Council

ceased to derive any force from the provisions of the War Measures

Act from and after January 1946 after that date they derive their

force from the National Emergency Transitional Powers Act 1945 by

reason of the existence of the emergency therein referred to

Held that subsections and of section of Order 7355 are intra

vires of the Governor General in Council

Per The Chief Justice and Kerwin Hudson Taschereau and Estey JJ

The provisions of the three Orders in Council are intra vires

Hudson and EstØy JJ excepting subsection of section of Order

7355

Per Hudson Rand Kellock and Estey JJ Subsection of section

of Order 7355 deportation of wife and children under 16 of person

ordered to be deported is ultra vires.Per Rand It is ultra vires

in relation to wives and children under 16 who do not come within

the first two classes and of of 7355

Per Rand and Kellock JJSubsection of section of Order

in relation to the compulsory deportation of natural born

British subjects resident in Canada is ultra vires

Per Kellock Section of Order 7355 is ultra vires insofar as it pre

vents such persons from withdrawing consent at any time and in

any manner

Per Rand and Kellock JJOrder 7356 is intra vires insofar as it takes

away incidental rights and privileges of persons of the Japanese race

as Canadian nationals but it is ultra vires to the extent that it

provides for loss of the status of British subject by naturalization

Per Rand Order 7357 is not ultra vires subjeQt to the observance of

the requirements of the Naturalization Act as to grounds for the

revocation of naturalization

Per Kellock Order 7357 is intra vires save insofar as it may purport

to authorize departure from the provisions of the British National

ity and Status of Aliens Act 1914

Per The Chief Justice and Kerwin and Taschereau JJ The powers of

the Governor General in Council under section of the War

Measures Act are not strictly limited to such deportation as
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means the forcible removal of aliens Such word in subsection 1946

has not that exclusive meaning and according to quotations
RErzazNcsi

from reputed dictionaries could well include the word exile which
As TO THE

admittedly means the banishment of national from his country VALIDITY OF

However subsection also contains the word exclusion which ORDERS iN

would be apt to cover the measures adopted through Order 7355 COUNcIL OF

Moreover assuming that these measures are not strictly and specific- TE15TH
ally contemplated by the use of these two words they are un- DEcEMBER

doubtedly covered by the general terms of the War Measures Act 1945 P.C
the enumeration contained in the last part of section being stated 735 735b

AND 7357
not to restrict the generality of the terms of the first part of that

IN RELATION
section TO PERSONS

OF THE
Per Rand The words deport and repatriation are appropriate to

JAJANESE

the return to his native country of an alien The power of Parlia- RAcE

ment to deal with aliens is unquestioned and that field is under

delegation to the Governor General in Council The obligation of

his own state to receive him must be deemed correlated with the

power of the foreign state to expel him

Per Kellock The consideration of the word deportation as the

equivalent of to remove into exile or to banish involves the idea

of penal consequences Such meaning is not apt in the case of

citizens who have committed no offence nor in modern times in

application to national born citizen of country on the assump

tion that some other country is under some obligation to receive

him by reason of some previous connection of the citizen with

that country No country is under any obligation to receive the

natural born citizen of another country and any attempt to force

such citizen upon another country would involve an infringement

of sovereigntyThe consent of Japan through General MacArthur

is consent to repatriation i.e to restore person to his own

country and thus is no consent to the reception of natural

born Canadians who have no country but Canada

Per Estey -The word deportation has been restricted to aliens

in one case and applied to native-born in another The standard

dictionaries do not agree as to its exact meaning Upon this refer

ence it is not necessary to precisely define the word It is enough

to emphasize that as it is applied in law it is compulsory sending

out of or as stated in the Oxford Dictionary forcible removal
and that while it need not be restricted to aliens it does apply

to them

Per Estey Tlie terms of subsection of section of 7355 cannot

be regarded as enacting compulsory deportation The persons therein

mentioned having expressed desire to be repatriated to Japan the

Governor General in Council decided to facilitate their going by

perfecting the necessary arrangements This matter is more one of

policy for the Government than question of jurisdiction

Section of Order 7355 provides that any person who is

detained pending deportation shall be deemed

to be in legal custody and section of the War Measures Act

enacts that no person who is held for deportation under this Act

shall be released upon bail or otherwise discharged or tried

without the consent of the Minister of Justice
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1946 Held that there is no conflict between these two sections The words be
deemed to be in legal custody in section do not rule out any

AE remedy provided for in section and more particularly the

VujDrrY wording of section does not indicate any intention of the Order

ORDERS IN that the recourse to habeas corpus was thereby abolished

COnNCILOW
THE 15TI

OF Per Kellock and Estey JJ The provisions of section of Order 7355

relating to the sale of real and personal property of deportees by

73557356
the Custodian of Enemy Property are not invalid as being repug

AND 7357 nant to section of the War Measures Act
RmrioN

To PsnsoNs

OF THE REFERENCE by His Excellency the Governor General
JAPANESE

in Council to the Supreme Court of Canada in the exercise

of the powers conferred by section 55 of the Supreme

Court Act R.S.C 1927 35 of the following question

Are the Orders in Council dated the 15th day of December

1945 being P.C 7355 7356 and 7357 ultra vires of the

Governor in Council either in whole or in part and if so

in what particular or particulars and to what extent

The Order in Council referring this question to the

Court is as follows

Whereas section of the War Measures Act chapter

206 of the Revised Statutes of Canada 1927 provides as

follows
The Governor in Council may do and authorize such acts and

things and make from time to time such orders and regulations as he

may by reason of the existence of real or apprehended war invasion

or insurrection deem necessary or advisable for the security defence

peace order and welfare of Canada and for greater certainty but not

so as to restrict the generality of the foregoing terms it is hereby

declared that the powers of the Governor in Council shall extend to all

matters coming within the classes of subjects hereinafter enumerated

that is to say
Censorship and the control and suppression of publications writings

maps plans photographs communications and means of communi

cation

Arrest detention exclusion and deportation

Control of the harbours ports and territorial waters of Canada

and the movement of vessels

Transportation by land air or water and the control of the transport

of persons and things

Trading exportation importation production and -manufacture

Appropriation control forfeiture and disposition of property and

of the use thereof

All orders and regulations made under this section

shall have the force of law and shall be enforced in such

manner and by such courts officers and authorities as the
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Governor in Council may prescribe and may be varied 1946

extended or revoked by any subsequent order or regula- REFERENCB

tion but if any order or regulation is varied extended or JTTF
revoked neither the previous operation thereof nor any- ORDERS

thing duly done thereunder shall be affected thereby

nor shall any right privilege obligation or liability

acquired accrued accruing or incurred thereunder be

affected by such variation extension or revocation

And whereas on the fifteenth of December 1945 Orders IN
ELATION

were made by the Governor in Council under the authority TOOF
of the War Measures Act P.C 7355 P.C 7356 and P.C JSE
7357 certified copies annexted hereto which Orders pro-

vided amongst other things for the removal pursuant to

the authority thereof of nationals of Japan and other

persons of the Japanese race

And whereas these Orders were made only after

suitable arrangement had been made with General Mac
Arthur as set out in the dispatches of which copies are

annexed hereto

And whereas the Acting Minister of Justice reports

that representations have been made to him by and on

behalf of number of Canadian organizations and societies

expressing the opinion based on advice of legal counsel

that the Orders in Council are ultra vires and requesting

reference to the Supreme Court of Canada to test the

question

That an action has been commenced by TJtaka Shimo

yama and Yae Nasu against the Attorney General of

Canada for declaration that the Orders in Council are

ultra vires illegal and void

That an Order was made by the Governor in Council

on the 28th of December 1945 P.C 7414 certified copy
annexed hereto pursuant to Section of The NatiOnal

Emergency Transitional Powers Act .7945 ordering that

all orders and regulations lawfully made under the War
Measures Act in force immediately before the day The

National Emergency Transitional Powers Act 1945 came

into force January 1st 1946 shall while that Act is in

force continue in full force and effect and

That in these circumstances it is urgently required in

the public interest that the opinion of the Supreme Court

of Canada uponthe question of the validity of the Orders



254 SUPREME COURT OF GANADA

1946 in Council aforesaid be obtained with the least possible

REFERENcE delay which question is in the opinion of the Acting

VALIDITY OF
Minister of Justice an important question of law touching

ORDERS IN the interpretation of Dominion legislation
COUNCIL OF

THE 15TH Therefore His Excellency the Governor General

DECEMBER
Council on the recommendation of the Acting Minister

1945 P.C of Justice and under and by virtue of the authority con-

73557356
AND 7357 ferred by section 55 of the Supreme Court Act is pleased

II ATION to refer and doth hereby refer the following question to

OF THE the Supreme Court of Canada for hearing and consider

JAANESR ation namely
Are the Orders in Council dated the 15th day of

December 1945 being P.C 7355 7356 and 7357 ultra

vires of the Governor in Council either in whole or in

part and if so in what particular or particulars and to

what ectent

Sgd HILL
Asst Clerk of the Privy Council

The text of Order in Council 7355 is as follows

Whereas during the course of the war with Japan certain Japanese

nationals manifested their sympathy with or support of Japan by making

requests for repatriation to Japan and otherwise

And whereas other persons of the Japanese race have requested or

may request that they be sent to Japan

And whereas it is deemed desirable that provisions be made to

deport the classes of persons referred to above

And whereas it is considered necessary by reason of the war for the

security defence peace order and welfare of Canada that provision

be made accordingly

Now therefore His Excellency the Governor General in Council on

the recommendation of the Minister of Labour concurred in by the

Secretary of State for External Affairs and under the authority of the

War Measures Act chapter 206 of the Revised Statutes of Canada 1927

is pleased to make and doth hereby make the following Order

Order

in this Order unless the context otherwise requires

deportation means the removal pursuant to the authority of

this Order of any person from any place in Canada to place

outside Canada

deported means removed or sent from Canada pursuant to

the authority of this Order

Minister means the Minister of Labour

request for repatriation means written request or statement

of desire to be repatriated or sent to Japan
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Every person of sixteen years of age or over other than 1946

Canadian national who is national of Japan resident in Canada and
REFERENCE

iv

ASTO THE
has since the date of declaration of war by the Government VALIDITY OF

of Canada against Japan on December 1941 made request
ORDEF.5 IN

for repatriation or COUNCIJJ OF

THE 10TH
has been in detention at any place in virtue of an order made DAY OF

pursuant to the provisions of the Defence of Canada Regulations DECEMBER

or of Order in Council P.C 946 of the 5th day of February

1943 as amended by P.C 5637 of the 16th day of August 1945 AND 7357
and was so detained as at midnight of September 1945 IN REtATION

may be deported to Japan TO PERSONS

OF THE
Every naturalized British subject of the Japanese race of JAPANESE

sixteen years of age or over resident in Canada who has made request RACE

for repatriation may be deported to Japan Provided that such person

has not revoked in writing such request prior to midnight the first day

of September 1945

Every natural born British subject of the Japanese race of

sixteen years of age or over resident in Canada who has made request

for repatriation may be deported to Japan Provided that such person

has not revoked in writing such request prior to the making by the

Minister of an order for deportation

The wife and children under sixteen years of age of any person

for whom the Minister makes an order for deportation to Japan may
he included in such order and deported with such person

Subject to the provisions of section of this Order request

for repatriation shall be deemed final and irrevocable for the purpose

of this Order or any action taken thereunder

The Minister may
make orders for the deportation of any persons subject to

deportation

take such measures as he deems advisable to provide or arrange

for the deportation of such persons and for their transportation

detention discipline feeding shelter health or welfare pending

their deportation

make such orders rules or regulations as he deems necessary

for the purpose of carrying out the provisions of this Order

subject to the approval of the Governor in Council employ

such officers and other employees as are necessary to assist him

in carrying out this Order and fix their remuneration

authorize from time to time any person to exercise on his

behalf any power vested in him under paragraph of this

section

An order for deportation made by the Minister shall be in force

and effect from the date of the order

Any person for whom an order for deportation is made or

who having made request for repatriation is proceeding to Japan

without the issue of such an order shall be entitled in so far as

circumstances at the time permit



SUPREME COURT OF QANADA

1946 at or immediately prior to the time of his deportation from

Canada to purchase suitable foreign exchange to the extent

ASTO TUB
of any money in his possession or standing to his credit in

VamrrrOF Canada or advanced to him by the Minister pursuant to section

ORDERs IN seven and to take such foreign exchange out of Canada with

COUNCILOF him

to deposit any money in his possession or standing to his credit

DEcEaI HER in Canada with the Custodian of Enemy Property who shall

1945 P.C provide such person with receipt therefor and purchase foreign

exchange therewith and transfer the same less transfer charges

IN R.oi to such person whenever reasonably possible following upon

To Psasorrs his deportation

OF TUE
at the time of his deportation to take with him such other

ANE personal property belonging to him as may be authorized by the

Minister

and the foreign Exchange Control Board shall do such things and issue

such permits as may be required to implement these provisions

Where real or personal property of person who has been

deported to Japan or who having made request for repatriation has

proceeded to Japan without the issue of an order for deportation has

not been sold or otherwise disposed of prior to departure such real and

personal property shall as of the date of deportation of such person

be vested in the Custodian of Enemy Property who shall sell the same

as soon as in his opinion it is reasonably practicable to do so and

in the meantime he may take such measures as he deems proper for

the care- maintenance and safeguarding of such property and the net

proceeds realized from such sale after the deduction of reasonable

charges of handling shall be placed to the credit of such person and

dealt with as provided in paragraph of subsection of this section

The Minister may at or immediately prior to the time of

departure advance to or for person who is being deported to Japan

or who having mnde request for repatriation is proceeding to Japan

without the issue of an order for deportation an amount in suitable

foreign exchange equivalent to the following

Where such person is sixteen years of age or over and does not

possess at least two hundred dollars the difference between the

amount he possesses and two hundred dollars which shall be

paid to such person

Where such person has one or more dependents under sixteen

years of age and does not possess at least two hundred dollars

together with further amount computed on the basis of fifty

dollars for each such dependent the difference between the

amount he possesses and the total of two hundred dollars and

the amount so computed to be paid to such person

Any amount advanced as provided for in subsection of this

sectioh shall be recoverable from the person to whom it is paid from

any money to the credit of such person with the Custodian of Enemy

Property

The Minister may make arrangements with any department

or agency of the Government of Canada to assist him in carrying out

the provisions of this Order
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The Department of National Defence shall provide any military 1946

guard personnel which may be required in carrying out the provisions

of this Order REFERENCE

The Commissioner of the Royal Canadian Mounted Police shall VALIDITY OF

give all assistance which may be required of him by the Minister in the

carrying out of the provisions of this Order THE 15TH

Any person for whom an order for deportation is made and who
DECEMBER

is detained pending deportation or who is placed under restraint in the 1945 P.C
course of deportation by virtue of any order or measure made or taken 73557356

under Section of this Order shall while so detained or restrained be AND 7357
deemed to be in legal custody

IN RELATION

TO PERSONS

10 Any person who resists or obstructs or attempts to resist or OF THE
obstruct any peace officer or other person from carrying out his duties with JASE
respect to any order made pursuant to the provisions of this Order shall

be guilty of an offence against this Order

11 Any person who contravenes or omits to comply with any of the

provisions of this Order or any order made or given pursuant thereto

is guilty of an offence and liable upon summary conviction to fine

riot exceeding Five Hundred Dollars or to imprisonment for term

not exceeding twelve months or to both such fine and such imprisonment

12 Every document purporting to be or to contain or to be copy
of an order certificate or authority made or given by the Minister

in pursuance of the provisions of this Order and purporting to be signed

by the Minister shall be received as evidence of such order certificate

or authority without proof of the signature or of the official character

of the person appearing to have signed the same and without further

proof thereof

General

13 The costs involved in the administration of this Order shall

be paid from the amounts allotted from the war appropriation to the

Department of Labour for Japanese administration

Sgd HEENEY
Clerk of the Privy Council

Order in Council 7356 is as follows

Whereas by Order in Council P.C 7355 of the 15th December

1945 provision is made for the deportation of persons who during the

course of the war have requested to be removed or sent to an enemy

country or otherwise manifested their sympathy with or support of the

enemy powers and have by such actions shown themselves to be unfit

for permanent residence in Canada

Therefore His Excellency the Governor General in Council on the

recommendation of the Secretary of State concurred in by the Secretary

of State for External Affairs and under the authority of the War

Measures Act Chapter 206 of the Revised Statutes of Canada 1927

is pleased to order and doth hereby order as follows

Any person who being British subject by naturalization under

the Naturalization Act Chapter 138 R.S.C 1927 is deported from

Canada under the provisions of Order in Council P.C 7355 of 15th

599252
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1946 December 1945 shall as and from the date upon which he leaves

Canada in the course of such deportation cease to be either British

REFERENCE
AS THE

subject or Canadian national

VALmITY OF The Secretary of State shall publish in the Canada Gazette the

CouNciL OF
names of all persons who have ceased to be British subjects or Canadian

THE 15TH nationals by virtue of this Order

DAY OF

DECEMBER
Sgd HEENEY

1945 P.C Clerk of the Privy Council

73557356
AND 7357

Order in Council 7357 is as follows

OF TUE Whereas during the war particular measures with regard to persons

JAPANESE of the Japanese race in Canada were made necessary by reason of

RACE
their concentration along the Pacific coast of Canada

And whereas experience during the war in the administration of

Order in Council P.C 946 of February 1943 providing for the control

of persons of the Japanese race has indicated the desirability of determ

ining whether the conduct of such Japanese persons in time of war was

such as to make the deportation of any of them desirable in the national

interest

And whereas it is deemed advisable to make provision for the

appointment of Commission to institute the investigation referred

to above

Therefore His Excellency the Governor General in Council on the

recommendation of the Prime Minister and under the authority of the

War Measures Act Chapter 206 of the Revised Statutes of Canada 1927

is pleased to order and doth hereby order as follows

Commission consisting of three persons shall be appointed

to make inquiry concerning the activities loyalty and the extent of

co-operation with the Government of Canada during the war of Japanese

nationals and naturalized persons of the Japanese race in Canada in

cases where their names are referred to the Commission by the Minister

of Labour for investigation with view to recommending whether in

the circumstances of any such case such person should be deported

Notwithstanding anything contained in the provisions of Order in

Council P.C 7355 of the 15th day of December 1945 the Commission

may at the request of the Minister of Labour inquire into the case of

any naturalized British subject of the Japanese race who has made

request for repatriation and which request is final under the said Order

in Council and may make such recommendations with respect to such

case as it deems advisable

The Commission shall report to the Governor in Council

Any person of the Japanese race who is recommended by the

Commission for deportation shall be deemed to be person subject to

deportation under the provisions of Order in Council P.C 7355 of the

15th day of December 1945 and the provisions thereof shall apply

mutatis mutandis to such person

Where any person is recommended for deportation pursuant to

this Order he shall as and from the date on which he leaves Canada

in the course of such deportation cease to be either British subject

or Canadian national
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The Commission shall for the purpose of all inquiries and in- 1946

vestigatione made pursuant to this Order have all the powers and

authority of Commissioners appointed under Part One of the Inquiries

Act VALIDITY OF

The Commission is authorized to engage the services of such
ORDERS IN

COUNCu.OF
clerks reporters assistants and counsel as they deem advisable to aid THE 15TH
and assist in the performance of their duties DAY OF

The Commissioners shall be paid such remuneration allowances

and expenses as the Governor in Council may fix
73557356

All expenses incurred in connection with the inquiries and investi- AND 7357

gation of the Commission pursuant to this Order including the remuner

ation allowances and expenses of the commissioners shall be paid OF THE
from amounts allowed from the War Appropriation to the Department JAPANESE

of Labour for such purpose
RACE

Sgd HEENEY
Clerk oJ the Privy Council

The respective Attorneys-General of the provinces of

Alberta British Columbia Manitoba New Brunswick

Nova Scotia Ontario Prince Edward Island Quebec and

Saskatchewan were pursuant to order of The Honourable

The Chief Justice of Canada notified of the hearing of the

Reference

AimØ Geoffrion K.C and Mundell for the At
torney-General of Canada

Maitland K.C for the Attorney-General of British

Columbia

Brewin for the Attorney-General of Saskatchewan

Cartwright K.C Brewin and MacLen-

nan for the Co-Operative Committee on Japanese

Canadians

The judgment of The Chief Justice and of Kerwin and

Taschereau JJ was delivered by
THE CHIEF JUSTICE On the 15th day of December

1945 His Excellency the Governor General in Council

ordered as follows

Every person of sixteen years of age or over other than

Canadian national vho is national of Japan resident in Canada and who

has since the date of declaration of war by the Government of

Canada against Japan on December 1941 made request for

repatriation or

599252k
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1946 has been in detention at any place in virtue of an order made

pursuant to the provisions of the Defence of Canada Regulations

or of Order in Council P.C 946 of the 5th day of February 1943

VA1nITY OF as amended by P.C 5637 of the 16th day of August 1945 and

ORDERS IN was so detained as at midnight of September 1945
COUNCIL OF

THE 15TH may be deported to Japan

DECEMBER
Every naturalized British subject of the Japanese race of sixteen

1945 P.c years of age or over resident in Canada who has made request for

73557356 repatriation may be deported to Japan Provided that such person has

AND 7357 not revoked in writing such request prior to midnight the first day of

September 1945

OF THE Every natural born British subject of the Japanese race of sixteen

JANESE years of age or over resident in Canada who has made request for

repatriation may be deported to Japan Provided that such person has not

Rinfret C.J revoked in writing such .request prior to the making by the Minister of an

order for deportation

The wife and children under sixteen years of age of any person

for whom the Minister makes an order for deportation to Japan may be

included in such order and deported with such person

The Order further provided that request for repatria

tion made under the above provisions would be deemed

final and irrevocable for the purpose of the Order or any

action taken thereunder after fixed delay

The Minister of Labour was thereby authorized to

make orders for the deportation of any persons subject

to deportation to take such measures as he deemed

advisable to arrange for the deportation and for the

detention transportation etc of the persons subject

thereto and generally to make such rules or regulations

and employ such officers or adopt such measures as he

would from time to time deem necessary for the purpose

of carrying out the Order

Certain ancillary provisions are added to the Order with

regard to property and belongings of the person being

deported or subject to deportation or for the purpose of

enabling the Minister to carry out the provisions of the

Order Of these ancillary provisions section alone

need be reproduced verbatim

Any person for whom a-n order for deportation is made and who

is detained pending deportation or who is placed under restraint in the

course of deportation by virtue of any order or measure made or taken

under section of the Order shall while so detained or restrained be

deemed to be in legal custody
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This Order in Council was given No P.C 7355 and the

reasons for its adoption are stated in the preamble as REENCE
11 ASTOTHE

OIIOWS VmrrOF

Wereas during the course of the war with Japan certain Japanese Osoms IN

nationals manifested their sympathy with or support of Japan by making UNQL OF

requests for repatriation and otherwise

And whereas other persons of the Japanese race have requested or DECEMBER

may request that they be sent to Japan 1945 P.C
And whereas it is deemed desirable that provisions be made to deport 7355 7356

the classes of persons referred to above

And whereas it is considered necessary by reason of the war for the PERSONS

security defence peace order and welfare of Canada that piovision be OF THE

made accordingly
JAPANESE

RAcE

On the same day two other Orders in Council were RinCj
adopted under numbers P.C 7356 and P.C 7357 The

first of these 7356 refers to Order in Council 7355

whereby provision is made for the deportation of persons

who during the course of the war have requested to be

removed or sent to an enemy country
or otherwise manifested their sympathy with or support of the enemy

powers and have by such actions shown themselves to be unfit for

permanent residence in Canada

It orders that any person who being British subject

by naturalization under the Naturalization Act chapter

138 R.S.C 1927 is deported from Canada under the pro
visions of Order in Council P.C 7355 of the 15th of

December 1945
shall as and from the date upon which leaves Canada in the conrse of

such deportation cease to be either British subject or Canadian

national

Order in Council P.C 7357 begins by stating that during

the war particular measures with regard to persons of the

Japanese race were made necessary by reason of their

concentration along the Pacific Coast of Canada that

experience during the war in the Administration of Order

in Council P.C 946 of February 5th 1943 providing for

the control of persons of the Japanese race has indicated

the desirability of determining whether the conduct of

such Japanese persons in time of war was such as to make

the deportation of any of them desirable in the national

interest and that it is deemed advisable to make provision

for the appointment of Commission to institute the in

vestigation concerned It is then ordered that Commission

consisting of three persons shall be appointed to make
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1946 inquiry concerning the activities loyalty and the extent

REFERENCE of cooperation with the Government of Canada during the

war of Japanese nationals and naturalized persons of the

ORDERS IN Japanese race in Canada in cases where their names are
COUNCIL OF

THE 15TH referred to the Commission by the Minister of Labour

DECEMBER
for investigation with view to recommending whether

1945 P.C in the circumstances of any such case such person should

be deported The Commission is given power at the request

IN
EI.ATION

of the Minister of Labour to inquire into the case of any
naturalized British subject of the Japanese race who has

J4ANESE made request for repatriation and which request is final

RinitCJ
and to make such recommendations with respect to such

case as it deems advisable The Commission is to report

to the Governor in Council Any person of the Japanese

race who is recommended by the Commission for deporta

tion shall be deemed to be person ubject to deportation

under the provisions of Order in Council P.C 7355 which

order shall then apply mutatis mutandis to such person

As result of the deportation the person in question shall

cease to be either British subject or Canadiannational

And further the Commission is given for the purpose of

all inquiries and investigations made pursuant to this Order

all the powers and authority of Commissioners appointed

under part one of the Inquiries Act

As will be seen the latter two Orders in Council 7356-

7357 have no operation except by reason of the first Order

in Council 7355 the three Orders constitute one scheme

the validity of which depends upon the first Order in

Council

have outlined above the preamble of the first Order in

Council The Order contains certain definitions Depor
tation is stated to mean the removal pursuant to the

authority of this Order 7355 of any person from any

place in Canada to place outside Canada Deported is

stated to mean removed or sent from Canada pursuant to

the authority of this Order Minister means the Minister

of Labour Request for repatriation means written

request or statement of desire to be repatriated or sent to

Japan

The Order establishes three categories of persons who

may be deported to Japan The first category includes
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every national of Japan who is not also Canadian 1946

national of sixteen years of age or over resident in Canada REFNcE
who was detained pursuant to the provisions of the Defence

of Canada Regulations or of Order in Council P.C 946 of ORDEE8 IN

CouNcuoF
February 5th 1943 as amended by Order in Council P.C THE 15TH

5637 of August 16th 1945 at midnight of September 1st DMB
1945 the day before the formal unconditional surrender of 1945 P.C

73557356
the military forces of Japan AND 7357

The second category includes certain persons of the

Japanese race of sixteen years of age or over resident in
JO

THE

Canada who have made written requests for repatriation RACE

It includes either national of Japan person who is
RinfretC.J

naturalized British subject or natural-born British

subject provided their requests were made before certain

dates and were not revoked prior to the making by the

Minister of an order for deportation

The third category of persons includes the wife and

children under sixteen years of age of any person against

whom an order for deportation is made They may be

included in the order

These Orders in Council are expressed to have been made

under the authority of the War Measures Act chapter 206

of the Revised Statutes of Canada 1927 It is stated and

established that these Orders were made only after

suitable arrangement had been made with General Mac
Arthur Supreme Commander for the Allied Powers in

Japan

Following the adoption of the Orders representations

were made to the Acting Minister of Justice by and on

behalf of number of Canadian organizations and societies

expressing the opinion based on advice of legal counsel that

the Orders were ultra vires and requesting reference to

the Supreme Court of Canada to test the question An
action had even been commenced against the Attorney

General of Canada for declaration that the Orders in

Council were ultra vires illegal and void It was therefore

felt that in the circumstances in the public interest the

opinion of the Supreme Court of Canada should be obtained

upon the question of the validity of the aforesaid Orders in

Council because in the opinion of the Acting Minister of

Justice they raised an important question of law touching
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1946 the interpretation of Dominion legislation Therefore His

REFERENCE Excellency the Governor General in Council on the recom

VALIDITY OF
mendation of the Acting Minister of Justice and under and

ORDERS IN by virtue of the authority conferred by section 55 of the
COTJNCILOF

THE 15TH Supreme Court Act referred the following question to the

DECEMB Supreme Court of Canada for hearing and consideration

1945 P.C Are the Orders in Council dated the 15th day of December 1945

73557356 being P.C 7355 7356 and 7357 ultra vires the Governor in Council

AND 7357 either in whole or in paist and if so in what particular or particulars and

to what extent

OF
THE In The matter of Reference as to the validity of the regw

ANSE lations in relation to Chemicals enacted by the Governor

RinlretC.J
General of Canada on the 10th day of July 1941 P.C 4996

and of an Order of the Controller of Chemicals dated the

16th day of January 1942 made pursuant thereto this

Court held that the authority vested in the Governor

General in Council by the War Measures Act its constitu

tional validity having been finally determined in Re

Gray and the Fort Frances case is legislative in

its character and an Order in Council passed in conformity

with the conditions prescribed by and the provisions of

that Act i.e legislative enactment such as should be

deemed necessary and advisable by reason of war has the

effect of an Act of Parliament although the final respon

sibility for the acts of the Executive Government rests upon

Parliament Parliament has not abdicated its general

legislative powers nor abandoned its control The subor

dinate instrumentality which it has created for exercising

the powers remains responsible directly to Parliament and

depends upon the will of Parliament for the continuance of

its official existence Parliament ha.s not effaced itself and

has full power to amend or repeal the War Measures Act

or to make ineffective any of the Orders in Council passed

in pursuance of its provisions and if at any time Parlia

ment considers that too great power has been conferred

upon the Governor General in Council the remedy lies in

its own hand

On this occasion it was stated by Sir Lyman Duff then

Chief Justice that

Th.e War Measures Act cae -before this Court for consideration in

1918 in Re Gray and point of capital importance touching its effect

was settled by the decision in that ease It-was decided there that the

S.C.R

1918 57 Can SR 150

A.C 695
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authority vested in the Governor General in Council is legislative in ite 1946

character and an order in council which had the effect of radically amending
the Military Service Act 1917 was held to be valid The decision involved

the principle which must be taken in this Court to be settled that an VALIDITY OF
order in council in conformity with the conditions prescribed by and the ORDERS IN

provisions of the War Measures Act may have the effect of an Act of COUNCIL OF

Parliament
THE 15TH

DECEMBER
1945 P.CThe judgment of the Privy Council in Fort Frances Pulp Power
73557356Co Manitoba Free Press Co laid down the principle that in an AND 7357

emergency such as war the authority of the Dominion in respect of IN RELATION

legislation relating to the pea.ce order and good government of Canada TOPEONB
may in view of the necessities arising from the emergency displace or JAPANESB
overbear the authority of the provinces in relation to vast field in which RACE

the provinces would otherwise have exclusive jurisdiction

RinfretC.J

But any Order made under the War Measures Act is

subject to two specific provisions The Governor in Council

is empowered to do and authorize such acts and things and

to make such orders and regulations provided there exists

real or apprehended war invasion or insurrection and

also provided that the act or thing done or the order or

regulation made are such that the Governor in Council

by reason of real or apprehended war deems them neces

sary or advisable for the security defence peace order

and welfare of Canada

And at 12 of the Chemicals Reference Sir Lyman
Duff states-

The duty rests upon the Executive Government to decide whether
in the conditions confronting it it deems it necessary or advisable for the

safety of the state to appoint such subordinate agencies and to determine

what their powers shall be

There is always of course some risk of abuse when wide powers are

committed in general terms to any body of men Under the War Measures

Act the final responsibility for the acts of the Executive rests upon
Parliament Parliament abandons none of its powers none of its control

over the Executive legal or constitutional

The enactment is of course of the highest political nature It is the

attribution to the Executive Government of powers legislative in their

character described in terms implying nothing less than plenary

discretion for securing the safety of the country in time of war Subject

only to the fundamental conditions explained aborve and the specific

provisions enumerated when Regulations have been passed by the

Governor General in Council in professed fulfilment of his statutory duty
cannot agree that it is competent to any court to canvass the

considerations which have or may have led him to deem such Regulations

necessary or advisable for the transcendent objects set forth The authority

and the duty of passing on that question are committed to those who are

responsible for the security of the countrythe Executive Government

A.C 695 8.C.R
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1946 itself under repeat its responsibility to Parliament The words are

REFEEEN
too plain for dispute the measures authorized are such as the Governor

AS TO THE General in Council not the courts deems necessary or advisable

VurnTYor
ORDERS IN The Co-operative Committee on Japanese Canadians

C1UNLOF appeared through Counsel in the matter and submitted

DECE1ER
that the question referred to the Court should be answered

1945 PC in the affirmative that is to say that the Orders in

73557356

AND 7357 Council are wholly ultra vires of the Governor in Council
IN RELATIOc

PERSONS First they said that the word deportation means and

JAPANESE
means exclusively the forcible removal aliens and

RACE that it is not apt to describe the sending to Japan of

Rinfret C.J Canadian citizens who were either born or naturalized in

Canada and who have no connection with Japan other than

that of race According to them deportation is the

return of an alien to the country from whence he came

and not the exile or banIshment of citizen to an alien

country

In the second place they said that the purpose of the

enumeration in section of the War Measures Act was to

indicate that the powers of the Governor in Council

could go even thus far or to indicate marginalinstances

or cases in which there might be such doubt that it was

better to mention them specifically For that contention

certain dicta in the Gray case are referred to

They added that the banishment of subjects by any

court or body for any other reason than conviction of

felony is expressly prohibited by heavy penalties by the

Habeas Corpus Act 31 Charles II chapter section 60

Moreover they said that the banishment of nationals

particularly on racial grounds is contrary to the accepted

principles of International Law such as may be gathered

from Attorney General of Canada Cain

They also contended that various provisions of the

Orders in Council are repugnant to the British Nationality

and Status of Aliens Act 4-5 George chapter 17 and

that the latter is an Act to which the Colonial Laws

Validity Act applies

1918 57 Can S.C.R 150 A.C 542 at 546

at 158 168 177
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Their conclusion is of course that if the Parliament of 1946

Canada did not have the power to make laws repugnant to RENCE
the Imperial Statute it could not delegate such power and

could not be assumed to have attempted to do so ORoRsxN
COUNCIL OF

Then they urged that section of Order Council P.C THE 15TH

DAY OF7355 does away with the right to the writ of habeas corpus DECEMBER

and moreover conflicts with section of the War Measures

Act and they contended that none of the sections includ- AND 7357

ing said section are severable from the three Orders in

Council so that it cannot be said that the Governor in OF THE
JAPANESE

Council would have passed the Orders at all if some of the RACE

sections thereof were being left out all the provisions of
RiithCJ

the Orders in Council being interdependent They argued

that it is impossible to say that the Governor in Council

would not have abandoned the whole scheme if parts of it

had been known to have been ultra vires

further argument was put forward on the ground
that the words Japanese race are so vague as to make the

provision unenforceable and for that reason also the

Orders in Council should be set aside

In respect of the last argument the Court indicated

immediately that it would not be taken into consideration

as the question referred to us is whether the Orders in

Council are ultra vires and the point whether some words

or sentences therein are vague does not fall within that

question The Orders in Council would not be ultra vires

even if some parts thereof were vague
The attack upon the use of the word deportation is

addressed of course to the word in the War Measures Act
for in so far as the Orders in Council themselves are con

cerned they contain definition of the word which is said

to mean for the purposes of the Orders
he removal ursuant to the authority of this Orthr of any person from

any plaoe in Canada to place outside Canada

There can be no doubt that deportation so understood

clearly covers the cases and categories of persons affected

by the Orders

But section of the War Measures Act after- stating

that the Governor in Council may do and authorize such

acts and things and make from time to time such orders

and regulations as he may by reason of the existence of



268 SUPREME COURT OF OANADA

1946 real or apprehended war invasion or insurrection deem

REFERENCE necessary or advisable for the security defence peace

order and welfare of Canada adds
ORDERS IN and for greater Certainty but not so as to restrict the genernlity of the

COUNCIL OF foregoing terms it is hereby declared that the powers of the Governor in

TE15T Council shall extend to all matters coming within the classes of subjects

DECEMBER
hereinafter enumerated

and among the matters enumerated are section

Arrest detentiOn exclusion and deportation The con-

To PERSONS tention of the Co-operative Committee is that as deporta

JAPANESE
tion is specifically mentioned in that sub-section of section

RACE the powers of the Governor in Council under the War

Rinfret n.j Measures Act are strictly limited to such deportation

as means the forcible removal of aliens

But to begin with it is far from being sure that the

word deportation is limited to what the Co-operative

Committee contends Counsel for the Attorney General of

Canada was able to quote several definitions from standard

dictionaries where the meaning of the word is stated to be

more extensive The New English Dictionary edited by

Sir James Murray LL.D and Henry Bradley M.A known

as the Oxford English Dictionary defines the word
The action of carrying away forcible removal asp into exile

transportation

Websters New International Dictionary gives
Act of deporting or state of being deported banishment transportation

In modern law the removal from country of an alien Considered inimical

to the public welfare distinguished from transportation and extradition

In Worcesters Dictionary
The act .of carrying ay removl transportation exile banishment

It would follow from the above definitions that the word

exile could well come under the word deportation

and if it is submitted that deportation should in

ordinary language be used for the forcible removal of

aliens it should also according to the above quotations

from reputed dictionaries include the word exile which

admittedly means the banishment of national from his

countty or in the words of the Interpretation Section of

the Order itself 7355 the removal of any person from

any place in Canada to place outside Canada

However would not pause to further consider the

objection raised upon that ground because sub-section
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of section of the War Measures Act also contains the word 1946

exclusion which would be apt to cover the measures REFERENCE

AS TO THE
that are being adopted through the Orders in Council under VALIDITY OF

consideration and moreover if the measures so adopted

are not as contended strictly and specifically contem- TE15TH

plated by the use of the words exclusion and deportation DECEMBER

in sub-section what is now being done pursuant to the

Orders in Council is undoubtedly covered by the general
IN RELATION

terms of the War Measures Act The enumeration therein TO PERSONS

contained is stated to be only for greater certainty but JAE
not so as to restrict the generality of the foregoing terms

and in the first part of section the Governor in Council
RinfretC.J

is given the power

to do and authorize suh acts and thing8 and make from time to time

such orders and regulations as he may by reason of the existence of real

or apprehended war invasion or insurrection deem necessary or advisable

for the security defence veace order and welfare of Canada

So that the discussion as to the exact meaning of the

words exclusion and deportation in sub-section is

really immaterial for either the acts and things men
tioned in Orders in Council 7355 7356 and 7357 are covered

by these two words or they are not If they are cadit

questio if they are not they then come under the general

powers conferred by the first part of section

Order in Council P.C 7355 expressly states

It is considered necessary by reason of the war for the security defence

peace order and welfare of Canada that provision be made accordingly

The other two Orders in Council as already pointed out

are merely ancillary to Order in Council 7355 and although

bearing separate numbers would have no real existence but

for Order in Council 7355 Indeed this is the very argument

of the Co-operative Committee that they are so completely

interdependent that one cannot stand without the others

They are really the subordinate provisions and means for

the purpose of carrying out the main Order contained in

P.C 7355 They must be read together and be taken to

have been adopted because they were deemed necessary

and advisable by reason of the war This statement of fact

made by the Governor in Council so far as the Court is
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1946 concerned cannot be overruled in the circumstances of the

REnRENcs matter before us In the Fort Frances case Viscount

Vanmittor
Haldane had this to say at page 706

ORDERS IN It may be that it has become dear that the crisis whith arose is wholly

COUNCIL OF at an end and there is no justification for the continued exercise of an

TEi5nx exceptional interference which becomes ultra vires when it is no longer

DECEMBER
called for In such case the law as laid down for distribution of powers

1945 P.C in the ruling instrument would have to be invoked But very clear

73557356 evidencc that the crisis had wholly passed away would be required to

justify the judiciary even when the question raised was one of ultra viree

PERSONS whioh it had to decide in overruling the decision of the Government that

OF THE exceptional measures were still requisite In saying what is almost

JAPANESE obvious their Lordships observe themselves to he in accord with the view
RAcs

taken under analogous circumstances by the Supreme Court of the United

Rinfret C.J States and expressed in such decisions as that in October 1919 in

Hamilton Kentucky Distilleries Co

Later in the Chemicals Reference Sir Lyman Duff

points out at page 13 that

it is perhaps theoretically conceivable that the Court might be required

to conclude from the plain terms of the Order in Council itself that the

Governor General in Council had not deemed the measure to be necessary

or advisable or necessary or advisable by reason of the existence of war

Such situation must indeed be rare and certainly it

doS not arise in the present instance repeat the four

recitals in P.c 7355

Whereas during the course of the war with Japan certain Japanese

nationals manifested their sympathy with or support of Japan by making

requests or repatriation to Japan and otherwise

And whereas other persons of the Japanese race hove requested or may

request that they he sent to Japan

And whereas it is deemed desirable that provisions be made to deport

the classes or persons referred to above

And whereas it is considered necessary by reason of the war for the

security defence peace order and welfare of Canada that provision be

made accordingly

Then comes the following
Now therefore His Excellency the Govemor General in Council on

the recommendation of the Minister of Labour concurred in by the

Secretary of State for External Affairs and under the authority of the

War Measures Act Chapter 206 of the Revised Statutes of Canada 1927

is pleased to make and doth hereby make the following Order

It is clear from this that the Order is made under the

authority of the War Measures Act The Japanese nationals

referred to in the first recital are covered by the enacting

provisions paragraph subparagraph other persons

cf the Japanese race referred to in the second recital are

1923 A.C 695 1919 251 U.S 146

S.C.R
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dealt with by paragraph subparagraph Naturalized 1946

British subject of the Japanese race and by subparagraph REFERENCE

natural born British subject of the Japanese race
The third recital states that it is deemed desirable that ORDERS IN

provision be made to deport these classes who have re

quested or in the case of naturalized or natural born
DECEMBER

British subjects who may request that they be sent to 1945PC

Japan and the fourth recital is surely plain statement AND

that the Governor General in Council has deemed it neces- IN RELATION

sary by reason of the war to provide with reference to these OF THE

various classes in the manner set forth in paragraph JEE8R
of the Order and elsewhere

RinfretC2

It will be noticed that in the first recital dealing with

Japanese nationals the word repatriation is used while

in the second recital dealing with other persons of the

Japanese race the reference is to requests that they be

sent to Japan After these recitals surely the word

deport in the third recital is sufficient notwithstanding

any argument that might on other occasions be made that

the word deport would not apply to the sending to

Japan of natural born British subjects of the Japanese

race

Whatever might be said as to certain of the remarks made
in Re Price Bros and Company and the Board of Com
merce of Canada in view of the later decision in

the Fort Frances case it is quite clear from perusal

of all the opinions in the former that not only was there

before the Court an opinion by the then Minister of Justice

that there was no emergency but also there was no

definite statement such as we find in the fourth recital

in P.C 7355 In the Price Bros case Sir Lyman Duff

referred to the recitals in the Order in Council of December

20th 1919 as being

in theanselves sucient to constrain any Court to the conclusion that the

Order of ZObh January was not preceded or accompanied by any suc

decision

i.e decision

that the perticular measure in question is necessary or advisable for

reasons which have some relation to the perils actual or ossible of real or

apprehended war

1920 60 Can S.C.R 265 A.C.695



272 SUPREME OOURT OF CANADA

1946 At page 707 of the Fort Frances case appears at least

REFERENCE one statement in the Order of December 20th 1919 to

VALIDITY OF
which Sir Lyman Duff must have been referring i.e that

Oanns IN it must

CUNLOF be realized that although no roclamation has been issued declaring that

DAY OF the war no longer exists actual wr conditions have in fact long ago

DECEMBER ceased to exist and consequently existence of war can no longer be i1rged

1945CC
as reason in fact for snaintaining these extraordinary regulations as

AND 357 necessary or advisable for the security of Canada

IN RELATION

PERSONS Notwithstanding this reference in the Fort Frances case

their Lordships of the Judicial Committee had no

RACE difficulty in determining the validity of the Orders in

RinfretC.J
Council there under review

It is suggested that it cannot be said that the Governor

General in Council really considered it necessary by reason

of the war for the security defence peace order and

welfare of Canada that natural born British subjects

should be expelled The argument is that while P.C 7356

provides that any person who being British subject by

naturalization is deported from Canada under 7355

shall as and from the date upon wthioh he leaves Canada in the course

of such deportation cease to be either British subject or Canadian

national

no provision is made anywhere that natural born British

subject of the Japanese race who is deported shall cease

to be British subject or Canadian national and that

therefore theoretically there would be nothing to prevent

such last mentioned person from Immediately re-entering

Canada It is sufficient to point out that once such person

is expelled from the country and sent to Japan under the

arrangements made with General MacArthur it is incon

ceivable that any practical difficulty can ever arise In

the history of England examples are not unknown of cases

where natural born British subjects have been exiled with

out any provision being made that they should lose their

British nationality

It has also been suggested that since any natural born

British subject of the Japanese race who has made

request to be sent to Japan may revoke in writing such

request prior to the making by the Minister of Labour

of an order for deportation it could not be said that the

Governor General in Council really deemed it necessary

AC 695
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to provide for the peace order and good government of

Canada to send them to Japan As to this and generally REFERENCE

to all such arguments it must be borne in mind that the

Governor General in Council was dealing with people ORDERS IN

CouNcu.oF
who had made requests to be sent to Japan or who might TNE

after the making of P.C 7355 make such requests Surely DM
under the circumstances that existed during the actual 1945 P.C

hostilities with Japan or in the ensuing months the Gov-

ernor General in Council might well be justified in con-

sidering such people menace to Canada and the mere TOOFOENS

fact that they were given an opportunity of retraction JAASE
cannot alter the fact that the Governor General in Council

RmiretCJ
did so decide Even if it turned out that every natural

born British subject of the Japanese race did withdraw

his request it would remain as expressed in the Order in

Council that it was considered advisable to provide for

the event of any number of such class not taking advantage

of the opportunity of revocation

Nor are we concerned with the policy of these mea

sures As was said by Lord Buckmaster in Attorney

General Wilts United Dairies in dealing with an

Order of the Food Controller made in April 1919 The
only question here is were such powers granted

That Canada possessed the power to expel an alien from

its territory or to deport him to the country whence he

entered it is question that may now be regarded as

settled since the judgment of the Privy Council in

Attorney General for Canada Cain It was also

decided in that case that the power could be delegated

to the Government with the authority to impose such

extra-territorial constraint as was necessary to execute

the power

As to the second point raised by the Co-operative Com
mittee do not think it can be said that any provision

of the Orders in Council now under discussion are repug

nant to the British Nationality and Status of Aliens Act

4-5 George chapter 17 It does not seem necessary

for me to develop that statement as after all the fact of no

conflict can be ascertained only by comparison of the

respective provisions of the latter Act and the text of the

Orders in Council Section 26 of the British Nationality

1922 gi L.J K3 897 1906 A.C 542

599253
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1946 Act at the beginning would seem to eliminate any pos
REFERENCE sibility of conflict The question which naturally comes

to ones mind is Why should Canada not be able to

Omsns IN denaturalize the persons whom it had previously natura
COUNCIL OF

THE i5 lized The loss of the quality of British subject resulting

DMBFE from the deportation and the denaturalization which

i945 P.C takes place under the Orders must be read of course to

AND 7357 mean the cessation of the privileges of British subject

LATON only in so far as Canada is concerned Moreover the

OF TEE attempt by the Co-operative Committee to apply here
JAPANESE

RACE the provisions of the Colonial Laws Validity Act is in my

Rinfretc
opinion ineffective because each of the Orders in Council

are by force of the War Measures Act the equivalent

of statute they have the force of law and to all intents

and puxposes while they stand they are exactly on the

same footing as an Act of Parliament It would follow

therefore that they must be looked upon with regard to

the Statute of Westminster as bearing the date of the

15th of December 1945 and consequently much pos

terior to the coming into force of that statute So that

being posterior to it and getting the benefit of the Statute

of Westminster itself they are thus withdrawn from the

application of the Colonial Laws Validity Act

Moreover the British Nationality Act cannot be said

to have been adopted by Canada The Canadian Act

was an independent enactment which was intended by

the Canadian Parliament here as its own Act with the

consequence that it can be truly said that the British

Nationality Act as such never applied to Canada

Perhaps special reference ought to be made to section

of Order in Council P.C 7355 in respect of which

counsel for the Co-operative Committee made very

insistent argument that it confficted with section of the

War Measures Act and that it had the effect of abolishing

the right to resort to habeas corpus Section in ques

tion enacts

No person who is held for deportation under this Act or under any

regulation made thereunder or is under arrest or detention as an alien

enemy or upon suspicion that he is an alien enemy or to prevent his

departure from Canada shall be released upon bail or otherwise discharged

or tried without the consent the Minister of Justice
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Section of P.C 7355 enacts 1946

Any person for whom an order for deportation is made and wtho is REFERENCE

detained pending deportation or who is placed under restraint in the TO THE

course deportation by virtue of any order or measure made or taken ORDERS IN

under section of this Order hall while so detained or restrained be COUNCIL OF
THE 15TH

deemed to be in legal custody DAY OF

DECEMBER
do not see any conflict between the two sections It is 1945 P.C

73557356
apparent that section of the Act really deals with the AND 7357

situation a.nterior to the order for deportation while section

of the Order deals with the situation after the order for OF THE

deportation has been made Even if the two sections dealt ZEE.SE

with the same situation it does not follow that because the RinItC.J

person detained or restrained is declared to be deemed to be

in legal custody under section it could not happen that

the same person could be released upon bail or otherwise

discharged or tried with the consent of the Minister of

Justice

But above all there is good deal to be said for the

contention that section of the Order is really superfluous

because if the order for deportation was made or if the

person detained pending deportation or placed under

restraint in the course of deportation was so placed by
virtue of any order or measure made or taken under section

of this Order such person is necessarily in legal custody

The whole of section is predicated upon the assumption

that the order for deportation or detention or restiaint

was properly made or taken under section and if the

provisions of section are valid and followed the necessary

consequence is that the person detained or restrained is in

legal custody Section therefore appears to be super

fluous and to have been put there ex abundanti cautela or
in other words in order to avoid doubt as to the legality

of the detention or restraint That very legality necessarily

results from the fact that any order or measure taken under

section means precisely what it says that is to say an

order or measure in conformity with section

But do not think that it can be concluded from the

wording of section that the intention of the Order in

Council is that the recourse to habeas corpus is thereby

599253
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abolished At Bar counsel for the Crown did not so con

REFERENCE tend on the contrary he stated that it was not The

VALmITYOF language of section refers to an order authorized by Order

COUNCIL OF
in Council P.C 7355 and therefore valid order resulting

THE 15TH in legal custody
DAY OF

In addition to any other argument in respect to section

73557356 it may be said that it is clearly severable and even if it

ON was held to be ultra vireswhich in my opinion it is not

TOPESONS it is quite evident that declaring it ultra vires would not

JANESE in any way affect the remainder of the several Orders in

Council now submitted
Rinfret C2

The third recital in P.C 7355

And whereas it is deemed desirable that provisions be made to deiport

the elesses of persons referred to above

in terms applies only to the classes referred to in the first

two recitals i.e Japanese nationals who had manifested

their sympathy with or support of Japan by making

requests for repatriation to Japan and otherwise and other

persons of the Japanese race who had requested or might

request that they be sent to Japan Subparagraph of

paragraph of the Order however provides

The wife and children under sixteen years of age of any person

for whom the Minister makes an order for deportation to Japan may be

included in such order and deported with such person

As to children at what age under sixteen would consent

be of any value As to both children and wives it was

apparently considered advisable that the Minister should

have power to expend the sums mentioned in paragraph

in desire to keep families together Even though no

request from wives or children under sixteen is required by

subparagraph of paragraph it appears that the Gover

nor in Council deemed it necessary for the security defence

etc of Canada to authorize the Minister of Labour to

include this class in an Order covering person of either

of the first two classes That the Governor in Council

considered the matter necessary may appear without specific

words being used Rex Controller General of Patents

and in this case am satisfied upon consideration of all

the terms of the Order that this occurred

K.B 306 at 314
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My conclusion is that Orders in Council 7355 7356 and

7357 contain legislation that could have been adopted by REFERENcE

Parliament itself that under the War Measures Act the LIF
Governor in Council was empowered to adopt any legis-

lation that Parliament could have adopted that such legis-
THE 15TH

DAY OF
lation was expressly and imphedly adopted because it was DECEMBER

deemed necessary or advisable for the security defence

peace order and welfare of Canada by reason of the

existence of war that the Governor in Council was the TO PERSONS

sole judge of the necessity or advisability of these measures AiEE

and it is not competent to any Court to canvass the con

siderations which may have led the Governor in Council RinfretC.J

to deem such orders necessary or advisable for the objectives

set forth

The authority conferred on the Governor General in

Council is plenary legislative power both to adopt the

orders and to continue them in force which is not subject

to review in Court of Justice

My answer to the question submitted to the Court is

therefore that the Orders in Council dated the 15th of

December 1945 being P.C 7355 7356 and 7357 are not

iltra vires of the Governor General in Council either in

whole or in part

We hereby certify to His Excellency the Governor General

in Council that the foregoing are our reasons for the

answer to the question referred herein for hearing and

consideration

RINFRET

KERWIN

TASCHEREATJ
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1946 Hudson J.The question submitted for our opinion is

REFERENCE the following

Are the Orders in Council dated 15th December 1945 being P.C 7355

ORDERS 7356 and 7357 ultra vires of the Govern-or in Council either in whole or in

COUNCIL OF part and if so in what particular or particulars
THE 15TH

DECEMBRE
These Orders in -Council purport to be made under the

1945 P.C authority of the War Measures Act and provide for the

removal from -Canada to Japan of large number of persons

of Japanese race the revocation of naturalization of such

OF TEE of them as have been naturalized and the disposition of the

Jwsn properties of such persons in Canada

Hudson
The reasons given in Order P.C 7355 which is basic

are stated as follow-s

Whereas during the -course of the war with Japan certain Japanese

nationals manifested their sympathy with or support of Japan by making

requests for repatriation to Japan and otherwise

And wihereas other person-s of -the Japanese race have requested or may

request that they be sent to Japan-

And whereas it is deemed desirable that provisions be made to deport

the classes of persons referred to above

The persons to whom this Order applies are of four

classes The first is

-Every person of sixteen years of age or over other than- Canadian

national who is national of Japan resident in Canada and who

has since -the date -o-f declaration of war by the Government of

Can-ada against Japan 0-n December 1941 made request for

repatriation- or

has been in detention at any place in virtue of an- order -made

pursuant to the provisions o-f t-he Defence of Canada Regulations

or of Order in- Council PjC 946 of the 5th day of February 1943

as amended by P.C 5637 o-f the -16th day of A-ugust 1945 and

was so detained as at m-idn-igth-t of Septemiber 1945

By section 91 heading 25 of the British North America

Act the Dominion is given exclusive legislative authority in

respect of naturalization and aliens and it was held in the

case of Attorney-General Cain that the Crown

undoubtedly possesses the power to expel an alien from

the Dominion of -Canada or to deport him to the country

from whence he entered it In giving the judgment of the

Committee Lord Atkinson said at 546

One of the rights possessed by the supreme power in- every State is

the right to refuse to permit an a-lien to enter that State to annex what

ronditions it pleases to the permission- to enter it and to expel or deport

542
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from the State at pleasure even friendly alien especially if it considers 1946

his presence in the State opposed to its peace order and good government
REFERENCE

or to its social or material interests
AS TO THE

VALIDrPY OF
It was also held that the Dominion has the power to ORDERS IN

exercise such extra-territorial constraint as is necessary to

execute the power DAT OF

DECEMBER
The second class provided for in the Order includes

Every naturalized British subject of the Japanese race of sixteen years AND 357
of age or over resident in Canada who has made request for repatriation IN RELATION

may be deported to Japan Provided that such person has not revoked in TOPESONS
writing such request prior to midniglht the first day of September 1945

JAPANESE

RACE
It is provided by section of the Naturalization Act

HudsonR.S.C 1927 chapter 138 that

Where the Governor in Council upon the rport of the Minister is

satisfied that certificate of naturalization granted by the Minister under

this Act or g.ranted under any Naturalization Act heretofore in force in

Canada has been obtained by false representation or fraud or by
concealmen.t of material circumstances or that the person to whom the

certificate was granted has shown himself by act or speech to be disaffected

or disloyal to His Majesty the Governor in Council hall by order rerroke

the certificate

Here the request for repatriation by Japanese has been

treated by the Governor in Council as evidence of disaffec

tion or disloyalty to His Majesty under the conditions

subsisting in Canada at the time that is when this country

was at war with Japan or just emerging therefrom

As the Canadian Parliament have power to grant natur

alization they have equally the power to revoke such

naturalization and may delegate such power to the Governor

in Council Once the naturalization is revoked the person

concerned reverts to his original status of being an alien

and thus becomes subject to deportation in the same way
as any other alien

It must also be remembered that in making the order

for deportation the Governor in Council is doing what

the person involved himself had authorized

The third class of persons included in Order in Council

7355 consists of

Every natural born British subject of the Japanese race of sixteen

years of age or over resident in Canada who has made req.uest for

repatriation may be deported to Japan Provided that such person has

not revoked in writing such request prior to the making by the Minister

of an order for deportation
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1946 The form of request for repatriation used by this class

REFERENCE was supplied to us by counsel for the Co-operative Corn-

VALIDITY OF
mittee of Japanese Canadians and reads as follows

Osonas IN

COTJNCILOF born

THE 15TH or day month year

DAY OF
registered as Canadian-born British subject No under

DECEMBER
Order in Council P.C No 9760 dated December 16 1941 hereby declare

73557356 my desire to relinquish my British nationality and to assume the status of

AND 7357 National of Japan
IN RELATION

TO PERSONS Further request the Government of Canada under the conditions

OF THE set out in the Statement of the Minister of Labour dated February 13

JAPANESE 1945 to arrange for and effect my repatriation to Japan

declare that fully understand the contents of this document and

Hudson voluntarily affix my signature hereto

Date 1945

Signature

Place

witness Interpreter

Note All persons sixteen years of age and over are required to sign

separate Declaration

Application Recommended

R.C.M.P Commissioner of Japanese

Placement

Date 1945 Date 1945

NBThis form in respect to Naturalized British Subjects was the same

with the substitution of the words Canadian naturalized for

Canadian born in the above form

It will be observed that by the terms of the Order in

Council persons in this class have right to revoke the

request at any time before deportation order has actu

ally been made so that the order when made is no more

than compliance with such request

The order as to this class does not impose loss of

citizenship The form of request signed contains dec

laration of desire to relinquish British nationality and

assume the status of national of Japan Any change

of nationality however is left to action by the perspn

himself Section 16 of the Naturalization Act provides

that

British subject who when in any foreign state and not under

disability by thtaining certificate of naturalization or by any other

voluntary and formal act becomes naturalized therein shall thenceforth be

deemed to have ceased to be British subject
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should say that no question could be raised as to the 1946

right of the Governor in Council to facilitate the depart- REFERENCE

ure of any member of the Japanese race who desires to

make his home in Japan question of compulsion can ORDERS IN

arise only where person seeks to withdraw his request

after the Governor in Council has finally acted on it
DECEMBER

The relationship between British subject and his

sovereign is stated in Blackstones Commentaries vol AND 7357
IN RELATION

370 as follows TOPERSONS

Natural allegiance is therefore perpetual allegiance OF THE

is debt due from the subject upon an implied contract with the prince

that so long as the one affords protection so long the other will demean

himself faithfully As therefore the prince is always under constant HUDSON

tie to protect his natural-horn subjects at all times and in all oountries for

this reason their allegiance due to im is equaly universal and permanent

The mutual obligations there are spoken of as those

arising from an implied contract

It would seem to follow that such obligations could

be modified or cancelled by mutual agreement expressed

in any way not forbidden by law The facts here estab

lish concurrence in some modifications leading to

final extinguishment of all

The request of the subject states his desire to relin

quish his British nationality and to assume the status of

national of Japan and asks the Government of Canada

to arrange for and effect his repatriation to Japan By
this he must mean his naturalization in Japan This is

plain indication that with him the ties of race are

stronger than the obligations of nationality

By the order the Governor in Council concurs in his

proposal with no qualification except that the subject is

given an option to withdraw his request at any time

before the final deportation order is actually made If

there is no withdrawal in time it would seem tht there

was in the language of commerce firm contract so

that the deportation order when made and carried out

will be in fulfilment of the promise made on behalf of the

Government

It remains to consider whether or not Parliament has

power to authorize the Governor in Council to make

these orders and if so whether such power has been

delegated
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As to the first two classes for the reasons already

REFERENCE given am satisfied that Parliament has that power and

VALIDITY OF can delegate it to the Governor in Council

ORDERS IN

COUNCIL OF As to the third class there would be more difficulty in

TE15TH upholding the order were it not for the terms of the

DECEMBER request Ample opportunity has been and still is given

to the subject for reconsideration and withdrawal before

AND 7357 the final order is made It would be hard indeed if the
IN RELATION

TO PERSONS Governor in Council as soon as arrangements for trans

JAPrESE portation and reception are completed is not permitted

RACE to carry out the arrangement It has in my opinion

Hudson adequate legislative sanction

The British Parliament would undoubtedly have power

to order the deportation from the realm of British

subject and the Canadian Parliament appears to have

similar powers Under the British North America Act

it has right to legislate in regard to the peace order

and good government of Canada and in heading 25 of

section 01 it is given exclusive power to legislate in

regard to aliens and naturalization Although deporta

tion of British citizen would not fall within this head

ing yet it is of the same character and is subject which

could not be dealt with by Provincial Legislature

Under the War Measures Act section the Governor

in Council is authorized to do all acts and things and make

from time to time such orders and regulations as he may

by reason of the existence of real or apprehended war deem

necessary or advisable for the security defence peace order

and welfare of Canada This enables the Governor in Coun

cil to deal with any subject matter within the power of

Parliament during the prescribed time which does not

conflict with any provision of the War Measures Act itself

This was conclusively established in Re Gray and Fort

Frances Pulp and Power Co Manitoba Free Press

As was said by Sir Lyman Duff in the Chemicals Reference

Tihe enactment is of course of the highest political nature It is the

attribution to the Executive Government of powers legislative in their

character described in terms implying nothing less than 1emary

discretion for securing the safety the country in time of war

1918 57 Can SC.R 150 A.C 695

S.C.R at 12
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The Act also provides in section that it shall be con

clusive evidence that war invasion or insurrection real or REFERENCE
ASTOTHE

apprehended exists and has not ceasea untii oy pro ciama- VALITY

tion it is so declared No such proclamation was made up to

the time these Orders in Council were passed Even if it THE 15TH

were it was held in the Fort Frances case that Par-
DECEMBER

liament still had power to conclude matters under way

while the war was still going on AND 357
IN Ri.ATIoN

The Orders with which we are here concerned plainly TO PERSONS

arose out of matters originating during the war so that JANE
think the Orders in Council can be taken to be an exercise

of the powers vested in Parliament bearing on the subject
HUDSON

matter under consideration

The very able arguments presented by counsel for the

Co-Operative Committee of Japanese Canadians have been

dealt with by some of the other members of the Court

and shall make brief reference to only two or three

It was argued that clause of Order in Council P.C No
7355 might have the effect of depriving person about to

be deported from any right to writ of habeas corpus

agree with the other members of the Court that such is not

proper interpretation of this clause think that where

any question of fact bearing on the jurisdiction of the

Governor in Council is raised the person concerned would

have right to put it forward for example whether or

not he had signed any request or had been induced to sign

by misrepresentation or coercion or whether or not he was

of the Japanese race The validity of the Orders depends

on the reality of the requests and any individual who wishes

to raise question of fact so far as it affects him should

not be deprived of an opportunity of establishing his case

am in agreement with what Mr. Justice Estey has

said in regard to the fourth class that is women and

children

The question submitted in this reference is as follows

Are the Orders in Council dated 15th December 1945 being P.C 7355

7356 and 7357 ultra vires of the Governor in Council eibher in Whole or in

part and if so in What particular or particulars

A.C 695
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1946 In my opinion all the Orders in Council are intra vires of

RERENCE the Governor in Council with the exception of paragraph
ASTOTEE PC 7355VALmrrYoF

OnnEns IN
COuNCIL OF HEREBY CERTIFY to His Excellency the Governor
THE 15TH

DAY OF General in Council that the foregoing are my reasons for

the answer to the question referred herein for hearing

755 7356 and consideration
AND 7357

IN RELATION

TO PERSONS
JAPANESE

OF THE RAND J.His Excellency in Council has referred to this

Court the following question arising out of certain Orders
HUDSON

in Council which deal with the deportation of persons of

the Japanese race
Are the Orders in Council dated the i5th day of December 1945

being P.C 7355 7356 and 7357 ultra vires of the Governor in Council

either in whole or in part and if so in what particular or particulars and

to what extent

The Orders provide for the deportation in certain circum

stances of
Japanese nationals

Naturalized British subjects of the Japanese race

resident in Canada
Natural born British subjects of the Japanese race

resident in Canada and

The wives and children under 16 years of age of

persons in classes and

The power of the Governor in Council to enact legislation

by Order is derived from section of the War Measures

Act which so far as it is pertinent here is as follows
The Governor in Council may do and authorize such acts and

things and make from time to time such orders and regulations as he

may by reason of the existence of real or apprehended war invasion or

insurrection deem necessary or advisable for the security defence peace

order and welfare of Canada and for greater certainty but not so as to

restrict the generality of the foregoing terms it is herthy declared that the

powers of the Governor in Council shall extend to all matters coming

within the classes of subj eats hereinafter enumerated that is to say

Arrest detention exclusion and deportation

Apart from consideration shall deal with later am

bound by decisions of this Court and of the Judicial Com
mittee to attribute to Parliament the intention of clothing
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the Governor in Council with authority to enact by Order 1946

subject to the provisions of the Act legislation in field as REFERENCE

wide as that possessed by Parliament itself subject only to

any restriction of the power of Parliament under the COUNCIL OF

Oimsss IN
British North America Act to delegate to the Governor in THE l5rn

Council Duff Chemicals Reference The con-
DECEMBER

dition of the exercise of that power is that the Governor in 1945

Council should by reason of the existence of real or appre
hended war invasion or insurrection deem necessary or

advisable for the security defence peace order and welfare OF THE

of Canada the acts and things which by Order he purports JAPNESE

to do It is not for the courts to substitute their view of RdJ
any such necessity or advisability but it must appear from __
the Order or be presumed that that decision has been made
or the condition laid down by Parliament is not fulfilled

The preamble of Order P.C 7355 contains the following

recitals

Whereas during the course of the war with Ja4pan certain Japanese
nationals manifested their syenpabhy with or support of Japan by making

requests for repatriation to Japan and otherwise

And whereas other persons of the Japanese race have requested or

may request that they be sent to Japan

And whereas it is deemed desirable that provisions be made to deport
the classes of persons referred to above

And whereas it is considered necessary by reason of the war for the

security defence peace order and weJfare of Canada that provision be

made accordingly

Now therefore His Excellency the Governor General in Council on
the recommendation of the Minister of Labour concurred iii by the

Secretary of State for Extennal Affairs and under the authority of the

War Measures Act ohapter 206 of the Revised Statutes of Canada 1927
is pleased to make and doth hereby make the following Order

request for repatriation is defined as written request

or statement of desire to be repatriated or sent to Japan
Then follow specific provisions dealing with the different

classes of persons affected

Of these classes there is first that of Japanese nationals

The preamble quoted recites certain conclusions of the

Governor in Council pertinent to jurisdiction and we are

to say whether from these and the operative provisions of

the Order we find that the decision which the statute has

prescribed as its condition has not been made in re Price

Bros and Company Duff as he then was
S.C.R at 10 1920 60 Can S.CR 265
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1946 in this connection the sole point requiring examination is that whioh

arises out of Mr Biggers contention in his edmirthie argument thatiCE
orders in council made by the Governor General in Council professedly

VALIDITY under the authority of section of that Act are not judicially revisable

ORDERS IN think such orders are reviewable in this sense that when in proper

OOUNCILOW proceeding the validity of them is called into question it is the duty of

DAY OF
court of justice to consider and decide wthether the conditions of

DECEMBER jurisdiction are fulfilled and if they are not being fulfilled to pronounce

1945 P.C the sentence of the law upon the illegal order

One of the conditions of jurisdiction is in my judgment that the

IN RmATION Governor in Council shall decide that the particular measure in question

TO PERSONS iS necessary or advisable for reasons which have some relation to the

OF THE perils actual or possible of real or apprehended warI leave the case of

JANESE insurrection out of view as having no relevancy or as having some relation

to the prosecution of the war or the objects of it

RandJ
Rex Comptroller The language of the preamble

is not precisely that employed by the statute but in rela

tion to this class of persons it appears should say from

the Order that the condition has been satisfied The

words deport and repatriation are appropriate to the

return to his native country of an alien The power of

Parliament to deal with aliens is unquestioned and that

field is under delegation to the Governor in council The

obligation of his own state to receive him must be deemed

correlated with the power of the foreign state to expel him

and this has been implemented here by direction of

General MacArthur to which shall refer later

As is seen the second recital of the preamble speaks of

other persons of the Japanese race but from the operative

paragraphs of the Order it is clear that this language refers

to both naturalized persons of the Japanese race and natural

born British subjects of Canada who have Japanese racial

origin The Order in relation to naturalized subjects must

be read with Order 7356 which deals only with that class

and is as follows

Whereas by Order in Council P.C 7356 of 15th December 1945

provision is made for the deportation of persons who during the course

of the war have requested to be removed or sent to an enemy country or

otherwise manifested their sympathy with or support of the enemy powers

and have by such actions shown themselves to be unfit for permanent

residence in Canada

Therefore His Excellency the Governor General in Council on the

recommendation of the Secretary of State concurred in by the Secretary

of State for External Affairs and under the authority of the War Measures

Act chapter 206 of the Revised Statutes of Canada 1927 is pleased to

order and dotih hereby order as follows

K.B 306 at 316
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Any person who being British subject by naturalization under 1946

the Naturalization Act chapter 138 R.S.C 1927 is deported from Canada

wider the provisions of Order in Council P.C 755 of 15th December 1945
AS TO THE

sha.1i as and from the date upon which he leaves Canada in the course of VALIDITY OF

such deportation cease to be either British mbject or Canadian COUNCIL OF

national
ORDERS IN

THE 15TH
The Secretary of $tate hal1 publih in the Canada Gazette the DAY OF

names of all persons ho have ceased to be British subjects or Canadian DECEMBER

nationals by virtue this Order 1945

AND 7357
As in the case of Japanese nationals these two Orders show IN RELATION

the jurisdictional decision of the Governor in Council in TOONS
respect of naturalized Japanese But question arises of JAPANESE

the relation between revocation by Order 7356 and deporta-

tion under 7355 No doubt the expulsion was intended to be Randj

followed by alienage of the deported persons but if no

or only partial effect has been brought about by Order

7356 does that modify the operation of Order 7355

The Naturalization Act contains number of grounds

upon which the revocation of naturalization can be

effected but the only one of interest here is that set

forth in section of chapter 138 Revised Statutes of

Canada 1927 which is as follows

Where the Governor Council upon report of the Secretary of State

of Canada is satiied that the person to whom the

certificate was granted has shown himself by act or speech to be disaffected

or disloyal to His Majesty the Governor in Council shall by order revoke

the certificate

Order 7356 does not refer to any naturalized person being

disaffected or disloyal it deals only with the depor

tation of person under Order 7355 and this in turn puts

the deportation on the fact of request for repatriation

which has not been revoked in writing prior to September

1st 1945 Are we to imply from this language that the

Governor in Council is satisfied in each case of the dis

affection or disloyality of the naturalized person Here

is penal provision of drastic nature and as it affects

British subjects am unable to supply that conclusion

by implication The revocation for that cause seems to

require the aid of the War Measures Act to enable the

Governor in Council as distinguished from the Secretary

of State for Canada to act under the Naturalization Act

but in either case action must be strictly within the pro

visions of the latter as to grounds in order to bring about
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1946 the revocation It was argued that as Parliament could

REFERENCE rescind the adoption the Governor in Council could re

yoke on any ground he might see fit but that view
ORDERS IN think misconceives the foundation of the Naturalization

COUNCIL OF
THE 15TH

Act The legislative efficacy under which the naturali

DECEMBER
zation arises is that of the British Nationality Act part

1945 P.C II of which has been adopted by the Canadian Parlia

ment That word would seem to mean simply that the

Canadian Parliament has cleared the way for the exten

OF THE sion to Canada of an Imperial Act providing an empire

JAANESB naturalization That Act directly authorizes the Cana

RdJ
dian Government to exercise the powers it creates The

RH
form of the Canadian statute is not ex facie strictly in

accordance with that conception but if we look upon it

as an exercise of Canadian legislative jurisdiction then

that jurisdiction must be deemed to be by way of

specific investment additional to the British North America

Act but limited strictly to the precise language of the

Imperial Act No question of the Colonial Laws Vali

dity Act arises because of the express power under the

statute to rescind the adoption But naturalization effect

ing an empire-wide status lies outside of the legislative

power of Canada under section 91 of the Constitutional

Act and as the conditions of revocation have not been

complied with the status of British subject has not been

destroyed

Another view of these statutes might be that each mem
ber of the Commonwealth with concurrent action of the

others itself enacts empire-wide legislation which in rela

tion to grant or revocation of naturalization it would be

at liberty to amend at its pleasure without affecting the

recognition accorded by the other members But that is

not the legislative design of the British Nationality Act

But Order 7356 declares cesser also of being Cana

dian national and in this goes beyond status By the

Canadian Nationals Act chapter 21 of the Revised Statutes

1927 Canadian national is British subject who is

Canadian citizen within the definition of the Immigration

Act The lwtter for the purpose here requires Cana

dian domicile and the right to residence in Canada

appears to be what the Order takes away from the
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deported person With the country of origin consenting 1946

to his return the requirement for permanent exclusion REENCE
is obtained In these circumstances am unable to say

that the failure in revocation of naturalization is of such ORDERS IN
COUNCIL OF

nature as to affect the operation of Order 7355 THE 15TH

In relation to the third class natural born British DECEMBER

subjects resident in Canada serious questions arise

observe first that the expulsion of persons in the

other two classes is in conjunction with an order or the TO PERSONS

equivalent of an order made by General MacArthur for

their reception as repatriates in Japan The letters

passing between the Governments of Canada and the RandJ

United States make it clear that what was asked for and

conceded was repatriation That word is defined in Order

7356 in effect as either return to Japan or being sent

to that country but obviously that definition is irrelevant

to the meaning of the word as it is used in the communi

cations between the two countries Repatriation means

simply return to the patria or fatherland and it has no

relation to the compulsory transfer of natural born Brit

ish subject to foreign country Whatever legal rights it

may confer to enter or to remain in Japan do not apply

to such subject

Banishment with or without the loss of citizenship status

or rights as an effective exile over period of time what

ever its feasibility in the early political organization of

the world is to-day considering the tenacity with which

every foot of land and water is now sought and held

legislative and executive impossibility Admittedly one

sovereignty has no legal power to force its own citizen into

the territory of another It is quite the case that banish

ment and exile were known to the common law but in each

it was either deportation to politically unorganized

lands transportation to British colony by way of pun
ishment for criminal offence or voluntary exile made

either by way of abjuration of the realm or as fulfilment of

condition in pardon or other remission or as an avoid

ance of punishment requiring self-exile In none of these

situations is there the slightest suggestion of compulsory

invasion of anothers territory

599254
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1946 The process and effects of deportation of natural born

Rcz British subjects under the Order seem to be these

physical compulsion to leave Canadian shores de facto

OnoEss IN but not de jure entry upon Japanese territory no citizen-
COUNCIL OF

THE 15TH ship rights in Japan and retention of the rights of Cana
dian citizenship

Now must deal with this case as if instead of Cana
AND 7357 dian national of Japanese origin were dealing with that

IN RELATION

TO PERSONS of natural born Canadian national of English extraction

JAPANESE
who sympathized with Mosley or French-Canadian

RACE national who supported PØtain or an Irish-Canadian

Rand national who thought deValeras course justified am asked

to hold that without convention with those countries

the Government may under the War Measures Act and

without affecting the national status or the citizenship

rights of these persons issue an order for their deportation

to those foreign shores am unable to agree with that

contention

In these days we are familiar with exchanges or transfers

of sections of population from one country to another by

agreement or imposed but they are carried out as changes

of nationality as well as of country deprivation of citizen

ship rights by one state and an investment of them by the

other That is not what is done or intended to be done by

the Order with which am dealing

think that Parliament in enacting the War Measures

Act must have contemplated as fundamental assumption

underlying the statute the delegation of legislative power
of strictly legal character only and must have intended

to restrict the Governor in Council to measures or actions

in which full juridical quality would inhere that power

without recognized legal character would be excluded What
is proposed here is not juridical it is an act envisaging the

violation of the sovereign rights of another state by an

invasion of its territory and an affront to its dignity as

represented by the occupying power This quality of

course is not present in the case of an alien there the

authority of expulsion is necessary corollary to that of

the right to exclude Attorney General Cain but

the fundamental distinction between the two cases is

A.C 542
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think unquestionable As further illustration of the prin- 1946

ciple invoked mention the presumption against the REFERENCE

power to make retroactive orders which suggest would

bind the Governor in Council though there is no such ORDERS IN

COUNCIL OF
restriction on Parliament THE 15TH

On another ground would come to the same conclusion

In Order 7355 the recital which among others relates to

natural born British subjects refers only to request to be AND 73.57

sent to Japan implying as think continuing request

the general recital of desirability that provision be made

to deport and the declaration of the necessity to make RACE

provision accordingly apply to all three classes The right RdJ
to revoke the request by the natural born Canadian

national is preserved up to the issue of the Order for

deportation and this time limit is simply an administrative

convenience Deportation connotes only single act and

no period of time beyond the accomplishment of the expul
sion There is nothing in the Order to prevent such

Canadian from returning at once to the land of his birth

The contrast with the alien is obvious once an alien

leaves this country he must establish right given him

by the legislature to return at common law he has no

right to enter which is recognized in our courts Mus grove

Toy Considering then that the operation of the

Order against the British subject by birth is placed solely

upon request which implies continuing desire to leave

this country that the Order contemplates as well the with

drawal of persons voluntarily and enables the Minister to

make financial arrangements to that end in conjunction

with the other circumstances have detailed find in the

Order clear evidence that that act of expulsion is not

deemed by the Governor in Council either necessary or

advisable for the peace order or welfare of this country by

reason of war and the essential condition of the provision

for compulsion is lacking

The members of the family of Canadian national may
under Order 7355 be included in the deportation order If

revocation of naturalization takes place the status of the

wife and minor children may thereby be affected But

A.C 272

599254
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1946 where by the Order only incidents of the status of theRE husband and father are reached the full citizenship rights

of the wife and minor children continue It was not seriously

ORDERS IN urged that the Governor in Council has deemed the expul
COUNCIL OF

THE 15TH sion of such persons advisable or necessary to the peace or

DECEMBER
welfare of Canada for any reason arising out of war the

most suggested was that it was advisable to the peace and

AND 7a57 welfare of indivdual families but that purpose does not

seem to be among the objects of Parliaments delegation of

OF THE legislative power to the Governor in Council
JAPANESE

RAcE Mr Cartwright argued that the war emergency must be

Rand deemed to have ended when the War Measures Act became

inoperative on January 1st of this year But that think

confuses the emergency with particular period of it to

which particular legislation is related The emergency as

state of fact underlies both the War Measures Act and the

Transitional Powers Act which came into force on January

1st 1946

Then it was argued that section of Order 7355 is ultra

vires because of conflict with section of the War Measures

Act But an order for deportation under Order 7355

means one that carries with it the force of law The legal

custody which is declared relates only to the agents or

instruments by which the restraint is effected Liverside

Sir John Anderson

would therefoie answer the question as follows

Order 7355 is intra vires of the Governor in Council

in relation to Japanese nationals and to persons of the

Japanese race naturalized under the Naturalization Act of

Canada as well as to persons voluntarily lea.ving Canada

but is ultra vires in relation to the compulsory deportation

of natural born British subjects resident in Canada and of

wives and children under 16 who do not come within the

first two classes

Order 7356 is ultra vires of the Governor in Council

to the extent that it purports to revoke the naturalization

of persons of the Japanese race under the Naturalization

Act but it is intra vires so far as it takes away incidential

rights and privileges of such persons as Canadian nationals

A.C 206 at 273
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Order 7357 is intra vires of the Governor in Council 1946

subject to the observance of the requirements of the REENcE
Naturalization Act as to grounds for the revocation of

naturalization Oimms IN

COUNCIL OF
THE 15TH

HEREBY CERTIFY to His Excellency the Governor General DAY OF

in Council that the foregoing are my reasons for the answer

to the question referred herein for hearing and consideration 7355 7356

AND 7357
r\ IN RELATIoN

.Lbt1J J.J TO PERSONS
OF THE

JAPANESE

RACE
RELLOCK J.By Order in Council of the 8th day of

January 1946 P.C 45 His Excellency the Governor

General in Council referred to this Court pursuant to the

provisions of section 55 of the Supreme Court Act the

following question namely
Are the Orders in Council dated the 15th day of December 1945

being P.C 7355 7356 and 7357 ultra vires of the Governor in Council

either in wthoIe or in part and if so in what particular or particulars and

to what extent

The first named order P.C 7355 contains the following

recitals

Whereas during the course of the war with Japan certain Japanese

nationals manifested their sympathy with or support of Japan by making

requests for repatriation to Japan and otherwise

And whereas other persons of the Japanese race have requested or may
request that they be sent to Japan

And whereas it is deemed desirable that provisions be made to deport

the classes of persons referred to above

And Whereas it is considered necessary by reason of the war for the

security defence peace order and welfare of Canada that provision be

made accordingly

Now therefore His Excellency the Governor General in Council on

the recommendation of the Minister of Labour concurred in by the

Secretary of State for External Affairs and under the authority of the

War Measures Act chapter 206 of the Revised Statutes of Canada 1927

is pleased to make and doth hereby make the following Order

By section it is provided that every person of

sixteen years of age or over other than Canadian

national who is national of Japan resident in Canada

and who has since the date of declaration of war by

the Government of Canada against Japan on December

1941 made request for repatriation or has been in

detention at any place in virtue of an order made puruant

to the provisions of the Defence of Canada Regu1atiois or
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1946 of Order in Council P.C 946 of the 5th day of February

REFERENCE 1943 as amended by P.C 5637 of the 16th day of August

1943 and was so detained as at midnight of September

omEns IN 1945 may be deported to Japan By subsection pro-

THE 15TH vision is made for the deportation to Japan of every

DECEER naturalized British subject of the Japanese race of 16 years

1945 P.C of age or over resident in Canada who has made request

for repatriation provided that the same had not been

I9ELATION revoked in writing prior to midnight of September 1st

OF THE 1945 Subsection makes similar provision with respect
JAPANESE

RACE to natural born British subjects of the Japanese race of

KellockJ
16 years of age or over provided that requests in the case

of these persons are not revoked in writing prior to the

making by the Minister of Labour of deportation order

By subsection the Minister may include in any order

for deportation the wife and children under 16 years of

age of any deportee

By section request for repatriation shall be deemed

final and irrevocable for the purposes of the Order subject

only to the provisions for revocation already mentioned

By section it is provided that any deportee detained

pending deportation or placed under restraint in the course

of deportation shall be deemed tp be in legal custody

By the second Order P.C 7356 it is provided with re

spect to any person naturalized under the provisions of the

Naturalization Act R.S.C 1927 cap 138 and who is

deported that he shall from the date upon which he leaves

Canada cease to be British subject or Canadian national

By R.S.C cap 21 it is provided

The following persons are Canadian Nationals iz

Any British subject who is Canadian citizen within the meaning

of the Immigration Act

The wife of any such citizen

Any person born out of Canada whose father was Canadian

National at the time of that persons birth or with regard to

persons horn before the third day of May one thousand nine

hundred and twenty-one any person whose father at the time of

suob birth possessed all the qualifications of Canadian National

as dened in this Act

Amy person wtho by reason of his having been born in Canada

is Canadian National but who at his birth or during his minority

became under the law of Great Britain or of any selfgoverning Dominion

of the Britith Esnpire national also of that Kingdom or Dominion and

is still such national and
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Any person who though born out of Canada is Canadian 1946

National

may if of full age and not under disability make declaration renouncing AS TO THE
his Canadian nationality Vm1TY OF

Such declaration may be made before notary public or other IN

person authorized to administer oaths in the locality in whith the THE 15TH
declaration is made and may be in the form set out in the Schedule to DAY OF

this Act DECrEER

The declarant shall transmit his declaration to the Secretary of

State of Canada and upon the Secretary of State being satisfied of the AND 7357
sufficiency of the declaration and that it has been duly executed it shall ixc RELATION

be filed on record whereupon the deelarant hall cease to be Canadian
PERSONS

National and certified copy of the declaration shall be forwarded to the

declarant with an endorsement thereon that the original declaration has ca
been filed of record

KeiockJ

By the third Order P.C 7357 provision is made for the

appointment of Commission to make inquiry concerning

the activities loyalty and the extent of co-operation with

the Government of Canada during the war of Japanese

nationals and naturalized persons of the Japanese race

in Canada in cases where their names are referred to the

Commission by the Minister for investigation with view

to recommendingwhether in the circumstances of any such

ease such person should be deported It is further provided

that notwithstanding any provision of P.C 7355 the Corn-

mission may at the request of the Minister inquire into

the case of any naturalized British subject of the Japanese

race who has made request for repatriation which is

final under the terms of the said Order in Council and may
make such recommendations with respect to such case as

the Commission deems advisable It is further provided

that any person of the Japanese race recommended by the

Commission for deportation shall be subject to deportation

under the provisions of Order in Council P.C 7355 and

where any person is so recommended for deportation he

shall from the date on which he leaves Canada in the course

of such deportation cease to be British subject or

Canadian national

All of the above orders purport to be made pursuant to

the provisions of the War Measures Act R.S.C 1927

On the 28th of December 1945 P.C 7414 was passed

By this Order it is recited that the National Emergency
Transitional Powers Act 1945 is to come into force on

the first of January 1946 and by its terms provides that
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1946 on and after that day the war for the purposes of the War

REFERENCE Measures Act shall be deemed no longer to exist that under

VALnTYOF section of the first mentioned Act the Governor in

ORDERS IN Council may order that orders and regulations lawfully
COUNCIL OF

THE 15 made under the War Measures Act or pursuant to authority

DECEMBER
created thereunder in force immediately before the first

1945 P.C of January 1946 shall while the National Emergency

Transitional Powers Act 1945 is in force continue in

full force and effect subject to amendment or revocation

OF TEE thereunder and that all orders and regulations so made

JSE and in force immediately before the day the National

Kelilock
Emergency Transitional Powers Act 1945 comes into force

shall while that Act is in force continue in full force and

effect subject to amendment or revocation under that Act

In pursuance of the order of reference to this Court we

heard argument on behalf of the Attorney General of

Canada the Attorney General of British Columbia and the

Cooperative Committee of Japanese Canadians Counsel

for the Attorney General of British Columbia supported

the submissions of counsel for the Attorney General of

Canada while counsel for the Committee attacked the

validity of the orders in question

Mr Cartwright argues that the Orders in Council here in

question deal with matter which in the absence of the

emergency of war would fall within the competence of

the provincial legislatures as being property and civil rights

He contends that to restrict the liberty of the subject where

no crime has been committed is an interference with

civil right and he referred to the decision of the Court of

Appeal of Ontario in re MacKenzie The contention

is that the Orders in Council are in their nature preventive

and are not within the sphere of criminal law It is con

ceded however that by reason of war new aspect of the

business of government arises which justifies legislation by

the Dominion Parliament in this aspect on matters normally

exclusively within section 92 of the B.N.A Act It is also

conceded that such legislation may continue to be justified

after actual war has ceased but while conditions arising out

of war continue and reference is made to Fort Frances

Pulp and Paper Company Manitoba Free Press

O.R 787 at 796 A.C 695
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Counsel contends however that Parliament by the enact- 1946

ment of the National Emergency Transitional Powers Act REFERENCE

1945 and 10 George VI cap 24 has recognized that

the emergency of war which justified or required the enact- ORDERS IN
COUNCIL OF

ment of the War Measures Act ceased on the first of ThE 15TR

January 1946 It is further contended that as the Act of
DECEMBER

1945 does not include the provisions contained in clause 1945 P.C
7355 7356

of subsection of section of the 14 ar Measures Act this AND 7357
constitutes declaration by Parliament that in respect to

the matters included in such clause there is no continuing OF TEE

necessity for the exercise of extraordinary powers by the JIE
Governor in Council from the first of January 1946 by

reason of the emergency of war or of any continuing tran-

sitional post-war emergency
Under the provisions of section of the War Measures

Act the issue of proclamation is to constitute conclusive

evidence that war real or apprehended exists or has existed

for any period of time therein stated and of its continuance

until which has not yet happened by the issue of further

proclamation it is declared that the war no longer exists

The Act of 1945 recites among other things as follows

And whereas the national emergency arising out of the war has

continued since the unconditional surrender of Germany and Japan and

is still continuing and whereas it is essential in the national interest that

certain transitionai powers continue to be exercisable by the Governor in

Council during the continuance of the exceptional conditions brought

about by the war and it is preferable that such transitional powers be

exercised herea.fter under special authority in that behalf conferred by

Parliament instead of being exercised under the War Measures Act and

wh.ereas in the existing circumstances it may be necessary that certain acts

and things done and authorized and certain orders and regulations made

under the War Measures Act be continued in force and that it is essential

that the Governor in Council be authorized to and authorize such further

acts and things and make such further orders and regulations as he may
deem necessary or advisable by reason of the emergency and for the

purpose of the discontinuance in an orderly manner as the emergency

permits of measure adopted during and by reason of the emergency

By section the Governor in Council may do and author

ize such acts and things and make from time to time such

orders and regulations as he may by reason of the con

tinued existence of the national emergency arising out of

the war against Germany and Japan deem necessary or

advisable for the purpose of certain specified matters includ

ing by clause

continuing or discontinuing in an orderly manner as the emergency permits

measures adopted during and by reason of the war
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1946 Section provides

REFERENCE Without prejudice to any othe.r power conferred by this Act the

AS TO THE Governor in Council may order that the orders and regulations lawfully
VAinirrYoF made under the War Measures Act or pursuant to authority created under
ORDERS IN
COUNCIL OF the said Act in force immediately before the day this Act cosnes into force

THE 15TH hall while this Act is in force continue in full force and effect subject to

DAY OF aniendanent or -revocation under this Act
DECEMBER

By section provision is made for the Act to cOme into

AND 7357 force on the first of January 1946 and it is declared that
IN RELATION

TO PERSONS On and after that day the war against Germany and Japan hail for the

OF THE
purposes of the War Measures Act be deemed no longer to exist

JAPANESE

RACE

KELLOCK

It would appear that the effect of the declaration in sec

tion just referred to is so far as the War Measures Act is

concerned to render that statute no longer available as

authority for orders or regulations thereunder However

the statute of 1945 becomes the authority for the orders

and regulations for which it provides and an Order in

Council of the 28th December 1945 P.C 7414 passed

under its provisions and pursuant to- section 12 of the

Interpretation Act provides that

all orders and regulations lawfully made under the War Measures Act or

pursuant to authority created under the said Act.in force inimediately

before the day the National Emergency Transitional Powers Act 1945

comes into force shall while that Act is in force continue in full force

and effect subject to amendment or revocation under that Act

think therefore that although the Orders in Council

here in question cease to derive any force from the provi

sions of the War Measures Act from and after the first of

January 1946 after that date they derive their force from

the statute of 1945 by reason of the existence of the emer

gency therein referred to do not think therefore that

effect can be given to the argument of Mr Cartwright

that Parliament has declared by the statute of 1945 that

there is no continuing necessity for the exercise of such

powers as were formerly contained in subsection of sec

tion of the War Measures Act

With the exception of the above argument no other

attack apart from the question of severability was made

upon the orders which affects their validity with respect

to nationals of Japan As know of no other ground of

invalidity in this respect would hold the orders valid

with respect to this class of person
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It was next argued on behalf of the Committee that 1946

the Orders in Council in question in so far as they provide REFERENCE

for the removal from Canada of persons other than aliens

are not authorized by the provisions of the War Measures ORDERS IN

COIJNCTh OF
Act THE 15TH

It will be convenient in considering this submission to

quote section of that Act

The Governor in Council may do and authorize such acts and things AND 7357

and make from time to time such or.ders and regulations as he may by

reason of the existence of real or apprehended war invasion or insurrection
OF THE

deem necessary or advisable for the security defence peace order and JAPANESE

welfare of Canada and for greater certainty but not so as to restrict the RACE

generality of the foregoing terms it is hereby declared that the powers of Km
the Governor in Council shall extend to all matters coming within the

classes of subjects hereinafter enumerated that is to say

As will be observed deportation is not defined in the

Act but by section of P.C 7355 it is defined as

the removal pursuant to the authority of this order of any person from

any place in Canada to place outside Canada

It is also to be observed that the words used in subsec

tions and of section of P.C 7355 are depor
ted to Japan The contention on behalf of the Com
mittee in effect is that these provisions are not authorized

by the provisions of the War Measures Act

Counsel for the Attorneys General contend that depor
tation as used in the statute is wide enough to include the

meaning given to it by the definition in the order but that

in any event the definition in the order is authorized by

the earlier general language of subsection of the Act

In In re Gray Fitzpatrick C.J.C said with refer

ence to the specified subjects in the subsection at 138

that the reason for introducing specifications was that those specified

subjects were more or leas remote from those which were connected with

the war and it was therefore thought expedient to declare asplicitly that

the legislative power of the Governor could go even thus far

Duff as he then was said at 168

there is in the second branch oil the section an enumeration an enumeration

let it be said rather of groups oil subjects which it appears to have been

thought might possibly be regarded as marginal instances as to which

there might conceivably arise some controversy whether or not they fell

within the first branch of the section

.1918 57 Can S.C.R 150
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1946 At 177 Anglin ashe then was with whom Fitzpatrick

REFEBENCE C.J.C also agreed said

AS TO THE the specification should be deemed to be of cases in which there might be

V0ALIDITYOF such doubt as to whether they fell within the ambit of the general terms

COUNCIL wide as they arethat ex abundanti cautela it was safer to mention

THE 15TH them specifically

DAY OF

In Murrays New English Dictionary deportation is

7355 7356 defined as to carry away carry off remove trans

port especially to remove into exile to banish

To PEBsoxs Exile by the same authority is defined as enforced

removal from ones native land according to an edict or
RACE

sentence penal expatriation or banishment the state

KELLOCH or condition of being penally banished enforced residence

in some foreign land and banish is defined as to put

to the ban proclaim as an outlaw to outlaw to
condemn person by public edict or sentence to leave the

country to exile expatriate

Counsel for the Attorney General of Canada also called

our attention to the definition of deportation in

Websters New International Dictionary namely the

act of deporting or state of being deported banishment transportation

in modem law the removal from the country of an alien considered

inimicable to the public welfare distinguished from transportation and

extradition

This last is evidently taken from the judgment of Gray

in Fong Yue Ting United States as follows
Strictly speaking transportation extradition and deportatio

alVhough each has the effect of removing person from the country are

different things and have different purposes Transportation is by way

of punishment of one convicted of an offence against the laws of the

country Extradition is the surrender to another country of one accused

of an offence against is laws there to be tried and if found guilty

punished Deportation is the removai of an alien out of the country

simply because his presence is deemed inconsistent with the public welfare

and without any unishment being imposed or contemplated either under

the laws of the country out of wihith he is sent or of those of the country

to which he is taken

Mr Geoffrion points out that the Court in the case last

cited was in fact dealing only with aliens and that the

portion of the judgment quoted was obiter He says in

any event that the judgment is not binding on this court

The importance or relevance of the above citation is of

course not from any binding effect it may have but as

illustrating meaning assigned to the word in qu.estion in

149 1.5 697 at 709
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modern statute dealing with cognate sub ject This use 1946

of the word in such statute although of another juris- REFENcE

diction leads naturally to the inquiry as to the meaning
with which the word is used in statutes of Parliament and ORDERS IN

COUNCIL OF
particularly in the War Measures Act THE 15TH

To consider the word merely as the equivalent of DEc
remove or carry away as in fact it may be used is to

give effect to the contention of counsel for the Attorneys AND 7357

General To consider it however as the equivalent of to
remove into exile or to banish involves the idea of

penal consequences such as was involved in the old sentence RACE

of outlawry now abolished in criminal cases by the pro- jçj
visions of section 1031 of the Code Such meaning in

my opinion is not apt in the case of citizens who have

committed no offence and as to whom there is no charge

no trial and no conviction nor is it apt in modern times in

application to natural born citizen of country as it

involves the idea that there is some other country to which

the citizen may be sent which is under some obligation to

receive him by reason of some previous connection of the

citizen with that country No country is under any obli

gation to receive the natural born citizens of another

country and any attempt to force such citizen upon
another country would involve an infringement of

sovereignty

In Bar on Private International Law second ed 135
the author says

However far State may go in hospitably receiving foreigners still

foreigners who are dangerous to the community or in need of relief from

the poor law may be refused right of residence and in extraordinary

eases at least that right may be limited by special legislation to some

other effect On the other hand no State can in these days effectively

refuse to receive back into its own territory subjects of its own who have

been rejected by foreign country The banichment of States own

subjects power which is still sometimes exercised as an exceptional

political measure in truth can only be exercised with the knowledge that

it is contrary to the rules of public law and that it is impossible to carry

it out in so far as other States refuse to receive the exiles

It may be that the removal of citizens of one country to

another country can be arranged with the consent of the

latter but it is to be observed in the present case that the

consent of Japan through General MacArthur the Supreme
Commander for the Allied Powers is consent to repa
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1946 triation and nothing else Repatriationis defined by

REFERENCE Murray as to return to ones country to restore

person to his own country Thus in the present case there

Oansas IN is no consent to the reception of natural born Canadians

who have no country but Canada Japan is sovereign

DECEMBER power subject to the control of the powers represented by

1945 P.C General MacArthur and no act such as is here in question
7355 7356

AND 7357 can be legally done without his consent The fact that the

IN RELATION removal of natural born Canadian to another country
TO PERSONS

OF TUE would involve an infringement of the sovereignty of the

JANESE latter country apart from the consent of that country at

time when Canada has formally recognized the end of

ELLOCJ
hostilities and that the government of Japan is now as

above stated is in my opinion strong ground for onstruing

the statute in question in the absence of clear language in

manner which does not involve such result

It is relevant here to refer to the official communication

from the Government of Canada to General MacArthur to

which the consent of the latter relates That communi

cation is contained in letter of the 17th September 1945

to the Canadian Ambassador at Washington and reads

as follows
There are approximately 24000 people of Japanese origin now resident

in Canada About 10000 including dependents have eapressed desire

to be repatriated to Japan There are also about 500 Japanese nationals

now interned whom it will probably be desired to deport At later date

it is probable that there will be some additional deportees and voluntary

repatriates ho will a.lso have to be removed The Canadian Government

is anxious to proceed with repatriation and deportation as soon as this

can be done without causing you embarrassment It is difficult to proceed

with redistribution and relaxation of control over Japanese remaining in

Canada until repatriates and deportees are removed

It is proposed that repatriates and deportees from Canada should be

given free transportation for themselves and their effects and provided

with maintenance grant upon repatriation sufficient to take care of their

immediate needs also that they be permitted to transfer remainder of

their funds to Japan

You will appreciate the desire of the Canadian Government to proceed

with these plans as soon as possible The Canadian Government would

be grateful for your advice as to the earliest date on which you would be

prepared to have these people arrive in Japan

It is to be observed that the word deport in the above

communication is used only with respect to aliens The

word repatriate used with respect to the other persons is
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properly usable only with respect to persons other than 1946

natural born Canadian citizens In my opinion this corn- REFERENCE

munication affords the best evidence as to the sense in

which the word deport is understood in this country ORDERS IN

As have already indicated nowhere in the communica

tion is it used with reference to natural born Canadian
DECEMBER

citizens and even the word repatriate as applied to such

persons is not appropriate What is being done in the AND 73fi7

case of such persons is expatriation

Counsel for the Committee further argues that where the

personal liberty of the subject is in question the view RACE

most favourable to the preservation of that liberty should KmL0cK

be accepted In Rex Halliday Lord Atkinson said

at 274
for myself niust say that never could appreciate the contention that

statutes invading the liberty of the subject should he construed after one

manner and statutes n.ot invading it after another that certain words

should in the first class have meaning put upon them different from

what the same words would have put upon them when used in the second

think the tribunal whose duty it is to interpret the statute of one clas5

or the other should endeavour to find out what according to the wellknown

rules and principles of construction the statute means and if the meaning

be clear to apply it in that sense Should the statute be ambiguous

equally susceptible of two meanings one leading to an invasion of the

liberty of the subject and the other not it may well be that the latter

should be preferred on the ground of the presumed intention of the

legislature not to interfere with it

Pollock C.B in Bowditch Baichin cited with

approval by Lord Wright in Barnard Gorman said

at 381

In case in which the liberty of the subject is concerned we cannot

go beyond the natural construction of the statute

turn to statutes in force in 1927 when the statutory

revision of that year was made The Immigration Act

R.S.C cap 93 section contains definition of the

word deportation for the purposes of that Act It is

defined as

the removal under authority of this Act of any rejected immigrant or

other person or of any immigrant or other person who has already been

landed in Canada or who has entered or who remains in Canada contrary

to any provision of this Act from any place in Canada at which sudh

immigrant or other person is rejected or detain.ed to the place whence he

came to Canada or to the country of his birth or citizenship

A.C 260 All Eng 45 at 55

1850 Exch 378



304 SUPREME COURT OF CANADA

1946 Immigrant is defined in clause of the same section

REFERENCE as

AS TO THE
person who enters Canada with .the intention of acquiring Canadian

domicile and for the purposes of this Act every person entering Canada

CouNcix shall be presumed to be an immigrant unless belonging to one of the

THE 15TH following classes of persons hereinafter ca.lled non-immigrant classes
DAY OF

DECEMBER
1945 P.C
73557356

AND 7357
IN RELATION

TO PERSONS

OF THE
JAPANESE

RACE

KELLOCK

Here follows long list of classes the first of which is

Canadian citizens and persons who have Canadian domi

cile Canadian citizen in turn is defined by clause

of the section as person born in Canada who has

not become an alien British subject who has Cana

dian domicile or person naturalized under the

laws of Canada who has not subsequently become an alien

or lost Canadian domicile By section the classes of

persons who may be denied entry to Canada or who having

entered Canada may be removed do not include Cana

dian citizens or persons with Canadian domicile Depor
tation does not apply to them The same situation exists

under the provisions of the Chinese Immigration Act R.S.C

cap 95 Shin Shim The King

Again by The Opium and Narcotic Drug Act R.S.C

cap 144 section 24 any alien convicted of certain enu

merated offences may be deported under the provisions of

the Immigration Act relating to enquiry detention and

deportation

We have not been referred to and have not

been able to find any other statute of Parliament where

the word deportation is used In Eshugbayi Eleko

Government of Nigeria the legislation there in question

used the word deported with reference to the removal of

citizen from one part of Nigeria to another have not

been able to find however any instance in which the word

has been used in any statute in modern times with the

connotion for which counsel for the Attorneys-General

contend

Apart from its now suggested meaning in the War

Measures Act therefore the word has not been used

previously in Parliament in any statute with regard to

natural born citizens This being so and the word itself

having in varying contexts as set out above wider or

narrower meaning think it is the duty of the Court

1938 S.C.R 378 A.C 662
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in such circumstances to adopt the canon of construction 1946

expressed in the passages from the judgments already cited REFERENcE

and by Lord Hewart L.C.J in Rex Chapman where

referring to Maxwell on Statutes 7th Ed 244 he said ORDEaS IN

where an equivocal word or ambiguous sentence leaves reasonable doubt

of its meaning which the canons of interpretation fail to solve the benefit DAY OF

of the doubt should be given to the subject and against the legislature DECEaIBIIR

which has failed to explain itself

When one looks at the enumerated powers in clause

arrest detention exclusion and deportation it is not TO PERSONS

unreasonable to conclude that in the case of citizens the

powers of arrest and detention added to the existing sanc

tions of the criminal law might well have been regarded by Kellock

Parliament as ample with the additional powers of exclu

sion and deportation in the case of other persons All the

powers given to the executive by the statute are emergency

powers and in the scheme of things laid down in the statute

it is not easy to see how Parliament either did or would

contemplate the extension to natural born citizens at least

of the power of removal from the state These considera

tions therefore lead also to the conclusion which have

already expressed

When once it is determined that the specified power

of deportation is not as wide as the definition in P.C

7355 do not think that what is lacking can be made up
in case like the present by the general words with which

the subsection begins These words or indeed the par
ticular word deportation itself are not to be interpreted

as authorizing what is really an illegal act namely the

infringement of the sovereignty of another country unless

that intention is clearly expressed In my opinion there

fore in so far as the Orders in Council provide for the

removal of natural-born Canadian citizens against their

will they are invalid Consequently the provisions which

purport to prevent such persons withdrawing their requests

at any time and in any manner cannot be supported

Mr Geoffrion also founded himself upon the word ex
clusion but admitted that as commonly used at least

it means to prevent entry In Murrays New English

Dictionary it is defined as to bar or keep out what is

already outside to shut out persons living things

KB 606 at 609

599255
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1946 to hinder from entering It is by the same authority also

REIsNcE defined as to put out to banish expel As used in

VALJJITYOF
section of the War Measures Act in the context of clause

ORDEBSIN of section think it is used as the equivalent of
COUNCIL OF

THE15TH expulsion In Attorney General for Canada Cain

Lord Atkinson dealing with validity of section of the then

1945 PC Alien Labour Act of Canada 60 and 61 Victoria cap 11

AND 7357 as amended by Edward VII Cap 13 section 13 said

IN RELATION

TO PERSONS

OF THE the orwe-r expulsion is in truth but the complement of the power of

JANESE exclusion if entry be prohibited it would seem to follow that the

Government whith has the power oi exclusion should have the power to

Kellock expel the alien who enters in opposition to its laws

cite this passage only as an illustration of the use of the

word exclude in relation to subject matter allied to

the subject matter here under consideration The power of

deportation is used in the statute in my opinion as the

complement of the power of exclusion

Mr Cartwright further argued that at the time that the

War Measures Act was passed in 1914 and also at the time

of the revision of 1927 Parliament could not have author

ized the Governor in Council to make orders or regulations

repugnant to Part II of the British Nationality and Status

of Aliens Act 1914 as Parliament apart from rescission

of the adoption of that Act had not that power itself He

contends that the orders here in question in so far as they

affect naturalized British subjects of the Japanese race are

repugnant to the provisions of the Imperial Act and he

contends that even had Parliament purported to legislate

with respect to this class of person as in the Orders in

Council such legislation would be invalid by reason of the

provisions of the Colonial Laws Validity Act Mr Cart-

wright further contends that although Parliament since

the passing of the Statute of Westminster in 1931 is not

subject to such limitation nevertheless Parliament was

so subject in 1914 and 1927 and has not since 1931 re

enacted the War Measures Act so that there is no law made

after the commencement of this Act the Statute of

Westminster by the Parliament of dominion section

AC 542
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of the Statute of Westminster Mr Geoffrion submits 1946

on the other hand that the Imperial Act of 1914 was never REFERENCE

l1- ASTOTHE
auopue uy anaua VALmTTYOF

In view of subsection of section of the Imperial Act

which provides for rescission at any time by dominion THE 15TH
DAY OF

which has adopted the provisions of Part II of the Act it DECEMBER

does not seem necessary to consider the bearing if any
of the Colonial Laws Validity Act It is first necessary to AND7357

consider the question as to whether or not there was an

adoption of Part II by Canada

While it would doubtless have been sufficient and per-
RACE

haps preferable for Parliament to have adopted the pro- Kellock

visions of Part II merely by legislating in express terms

to that effect think that Parliament has done the same

thing in another way By 10-11 George cap 59 passed

in 1920 the provisions of the former Naturalization Acts

of 1914 were revived Mr Geoffrion points out that the

first Act of 1914 was in fact passed by Parliament before

the date of the passing of the Imperial Act and that the

latter when passed differed from the Canadian Act In

the second Act of 1914 the differences between the Cana

dian and the Imperial legislation were enacted by Par
liament and this Act contains recital that Parliament

had adopted the Imperial Act by the first Act of 1914

Mr Geoffrion contends that in fact that was not so How
ever that may be think the Act of 1920 by reviving the

Acts of 1914 both of which had been repealed in 1919
which would include the declaration in the second Act as

to the adoption of the Imperial Act is declaration by

Parliament in 1920 that the Imperial legislation was

adopted In Footes Private International Law 5th ed

35 the author states that Canada Australia and New
foundland did adopt the Act and think that as to Canada

that is correct statement

There has been no rescission of this adoption by Parlia

ment and there is no attempt at rescission in the Orders

in Council in question and it is provided in any event by

section subsection of the Imperial Act that rescission is

not to affect legal rights previously acquired Section 26

subsection however provides that nothing in the Act

shall prevent any legislature or Government of any British

599255
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1946 possession from treating differently different classes of

REFERENCE British subjects As to persons whose Certificates of Natu
As TO ralization have been granted under the Act elsewhere than

VALIDITY OF

ORDERS IN in Canada it is provided by subsection of section of the
COUNCIL OF

THE 15TH Imperial legislation of 1918 and George cap 38 that

DAY OF such Certificate may be revoked in accordance with the
DECEMBER
1945 P.C section

73557356
wibh 0he concurrence of the Government of that part of His Majestys

AND 7357
IN RELATION DOIflilUOns in which the Certificate was granted

TO PERSONS

OF THE
JAPANESE

RACE

Kellock

As to naturalized persons therefore whose certificates

were granted outside of Canada their status by virtue of

the Imperial Act may not be affected by unilateral action

on the part of Canada but by reason of the provisions of

section 26 subsection the rights and liabilities incidental

to status are left to Canada This provision was the law

existing before the statute as applied in the case Re Henry

Adam No one would suggest that the provisions of

the Immigration Act R.S.C cap 93 which excluded from

Canada British subjects coming within the classes men
tioned in section of that Act are in any way in conflict

with the provisions of Part II of the Imperial statute and

the same may be said of the provisions of the Chinese

Immigration Act R.S.C cap 95 It follows therefore

that it is competent for Parliament to deny to British

subjects naturalized outside of Canada the right of residence

in Canada but not to interfere with their status except

upon the terms set forth in the Imperial Act including the

concurrence of whatever other government is concerned nor

in the case of persons naturalized in Canada to revoke

naturalization except upon the terms of the Imperial Act

but again in the case of such persons it is competent to

interfere with the rights and liabilities growing from such

status

Order P.C 7355 recites in the case of Japanese nationals

that they have manifested their sympathy with or support

of Japan by making requests for repatriation to Japan and

otherwise but there is no similar recital in the case of

naturalized or natural born subjects The recital with

which P.C 7356 begins is not to be interpreted in my
opinion as broadening the scope of the recital in P.C 7355

1837 Moore P.C 459
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The loss of naturalization declared by Order 7356 is merely 1946

consequent upon physical removal of the persons concerned REFERENCE

from Canada It is not put upon any ground of disaffection

upon which it might have been put under the provisions ORDERs IN
COUNCIL OF

of section of the Imperial Act as amended in 1918 The THE 15TH

omission so to place it must in my opinion be taken to be DmEMBER

deliberate and as the ground upon which it is in fact put is 1945 P.C
73557356

not available under the terms of the Act in question Order AND 7357

7356 is invalid in so far as it purports to revoke naturali

zation but valid otherwise and the provisions of Order 7355 OF THE

which deny to naturalized persons the right of continued JA2SE

residence in Canada are valid
Kellock

As to the fourth class of persons dealt with by the orders

in question namely the wives and children under 16 years

of age of any person for whom the Minister makes an

order for deportation to Japan my opinion is that the

Orders in Council are invalid It may be that some of the

persons within this class are also within some one or other

of the other classes and their position to that extent has

already been dealt with As to those who are not however

there is nothing in any of the Orders to show that the

Governor in Council considers their removal necessary or

advisable within the ambit of the War Measures Act The

only attempt made in argument to support the Orders in

the case of this class of person was the contention that the

provision for their enforced removal was humanitarian

measure to prevent separation of families That is not

sufficient however In Rex Comptroller of Patents

Clauson L.J said
It has been said that there might he ease where on the face of it

the regulation was bad If that means that if on reading

the Order in Council it appeared that in fact it did not appear to His

Majesty to be necessary or espedient for the relevant purposes to make

the regulation quite agree that on the face of the order it would be

inoperative under this section

This was referred to by Duff C.J.C in the Chemicals case

In my opinion the Orders in Council here in question

fall within the circumstances described by Clauson L.J

and are to the extent already indicated invalid

Mr Cartwright further argued that section of P.C 7355

was invalid as contrary to section of the War Measures

Act itself in which it is implicit that person held for

KB 306 at 316 S.C.R at 13
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1946 deportation may with the consent of the Minister of Justice

REFERENCE have the ordinary remedy by way of Habeas Corpus Mr
VALIDITY OF

Cartwright argued that the words be deemed to be in

ORDERS IN legal custody in section rules out this remedy
COUNCIL OF
THE 15TH do not think this argument is well founded The

DECEMBRE argument is that an order valid on its face would by reason

1945 P.C of the words quoted preclude all Habeas Corpus pro2i ceedings even although the person held on the basis of

such order did not belong to any of the classes mentioned

OF THE in the Order in Council
JAPANESE

RACE The point arose in Secretary of State for Home
KŁllock Affairs ex parte Green In the COurt of Appeal at

121 Goddard L.J said
am of opinion that where on the return an order or warrant which

is valid en the face is produced it is for the prisoner to prove the facts

necesary to controvert

little lower down on the same page he said
Before dealing with the subsidiary points raised by counsel for the

appellant will deal with the question whether pain of the regulation

itself takes away the right to apply for writ It is said that if it does

not the words shall be deemed to be in lawful custody are otiose and

it is claimed that if the order purports to show that the prisoner is

detained under the regulation he must be deemed to be in lawful custody

do not think that this is the moaning of or the reason for the clause

If the order has been irregularly made the prisoner is not detained in

pursuance of hut despite the regulation It is to be noted that the Aliens

Restriction Order 1916 contained similar provision It provided that

an alien might be put on board ship and detained in such manner as

the Secretary of State directed and that while so detained should be

deemed to be in lawful custody In .1 Chiswiclc Police Station

Superintendent Er Sacksteder think that Pickford L.J at 584

took the same view as that Which have expressed of this provision The

object of the clause in my opinion is to provide that once an order of

detention is made the person named in the order may be kept in custody

anywhere and not only in lsiwful prison even if the Secretary of State

has not specified in the order particular place for his internment

See also the judgment of MacKinnon L.J at p. 116 In

the House of Lords refer to the judgment of Viscount

Maugham at 394 Lord Wright at 402 and 403 In my
opinion the principles enunciated in these judgments are

applicable to the point raised by Mr Cartwright and do

not think that the paragraph objected to is other than valid

Mr Cartwright further argued that the provisions of

Order 7355 relating to the sale of real and personal prop-

All Eng 104 in the House of Lords at 388

K.B 578
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erty of deportees by the Custodian of Enemy Property 1946

was invalid as repugnant to section of the War Mea- REFERENCE

sures Act Appropriation is defined by Murray among

other definitions as to take possession for ones own ORDERS IN

think it is in this sense that appropriation is used

in the War Measures Act and do not think that the pro- DECEMBER

visions of P.C 7355 amount to appropriation in that sense 1945 P.C
7355 7356

Mr Cartwright next argued that the Orders in Council AND 7357
IN RELATION

constitute one scheme and the invalid parts are not sev- TO PERSONS

erable from those parts which are valid In fact it is stated
OF THE

JAPANESE

in the factum of the Attorney General of Canada that RACE

the latter two Orders in Council have no operation except by reason of tthe
Kefock

first Order in Council The three Orders in Council oonstitute one scheme

the validity of which depends on the first Order in Council P.C 7355

In my opinion however applying the proper principle

to this question the orders are severable

The question submitted on this reference is as follows

Are the Orders in Council dated the 15th day of December 1945

being P.C 7355 7356 and 7357 ultra vires of the Governor in Council

either in whole or in part and if so in what .particuiar or particulars and

to what extent

would answer the question as follows

Order P.C 7355 is valid except in the following par

ticulars

Subsection of section and section are invalid

in so far as they authorize the deportation of natural

born British subjects who do not wish to leave

Canada and in so far as it prevents such persons

from withdrawing consents at any time and in any

manner

Subsection of section is invalid in toto

Section of Order P.C 7356 is invalid in so far as it

provides for loss of the status of British subject

Order P.C 7357 is valid save in so far as it may purport

to authorize departure from the provisions of the British

Nationality and Status of Aliens Act 1914

hereby certify to His Excellency the Governor Gen

eral in Council that the foregoing are my reasons for the

answer to the question referred herein for hearing and

consideration

KELLOCK
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1946 ESTEY The three Orders in Council numbered P.C

REFERENCE 7355 7356 and 7357 with which we are here concerned

VALIDITY OF
were passed under the authority of the War Measures Act

ORDERS IN 1927 R.S.C 206 on the 15th of December 1945 and

TE1F continued by Order in Council P.c 7414 passed under the

DECEMBER authority of section of the National Emergency Transi

tional Powers Act 1945 Dom 9-10 Geo VI 25
AND 7357 Counsel for the Committee submits apart from any other

question respecting the validity of these Orders they

ceased to be effective when The National Emergency
RACE Transitional Powers Act came into force on January 1st

1946 He points out that these Orders to be valid must

be within the ambit of the War Measures Act and there

fore passed as provided in the third section thereof by
reason of the existence of real or apprehended war That

Parliament in enacting the National Emergency Transi

tional Powers Act embodied in section thereof dec

laration that on and after the 1st day of January 1946
the war against Germany and Japan for the purposes
of the War Measures Act should be deemed no longer

to exist and that therefore these Orders even if valid

when made on the 15th day of December 1945 ceased

to be effective as of the 1st day of January 1946 Sec

tion of the National Emergency Transitional Powers

Act 1945 reads as follows

This Act shall come into force tOfl the first day of January one

thousand nine hundred and forty-six and on and after that day the war

against Germany and Japan shall for the purposes of the War Measures

Act be deemed no longer to exist

This provision that the war against Japan shall

be deemed no longer to exist is specifically limited

in its application to the provisions of the War Measures

Act and in effect merely removes the basis on which Orders

in Council may be passed under that Act It is not and

does not purport to be proclamation under section of

the War Measures Act declaring that the war invasion

or insurrection no longer exists Section of the War

Measures Act provides
The issue of proclamation by His Majesty or under the aUthority

of the Governor in Council shall be conclusive evidence that war invasion

or insurrection real or apprended exists and bas existed for any period

of time therein stated and of its continuance until by the issue of

further proclamation it is declared that the war invasion or insurrection

no longer exists
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This section contemplates period after the conclusion 1946

of actual combat during which the period of emergency RECE
caused by the war will continue Parliament gave expres-

sion to the same view when it passed The National Emer- ORDERS IN

Cce.JNCILOF

gency Transttwnal Powers Act 1945 and embodied in the THE 15TH

DAYOS
preamuie iiiereoi

DECEMBER

the national emergency arising out of the war has continued 1945 P.C
since the unconditional surrender of Germany and Japan and is still

continuing IN RELATION

TO PERSONS
Parliament did recognize that the intensity and magnitude OF THE

of the emergency had changed and diminished and under JAE
the provisions of this Act curtailed the extensive powers Et
exercised by the Governor in Council under the War

Measures Act

The question whether an emergency exists or not is

primarily matter for Parliament and through the National

Emergency Transitional Powers Act 1945 Parliament is

doing in general way what was done in special cases follow

ing the last war One of these was considered in Fort

Frances Pulp and Power Co Manitoba Free Press

where at 310 of Cameron vol Viscount Haldane in

delivering the judgment of the Privy Council stated

But very clear evidence that the crisis had who.liy passed away would

be required to justify the judiciary even when the question raised was

one of ultra vires which it had to decide in overruling the decision of the

Government that exceptional measures were still requisite

And at p.311

At what date did the disturbed state of Canada wthi.ch the war had

produced so entirely pass away that the legislative measures relied on in

the present case became ultra vires it is enough to say that there is no

clear and unmistakable evidence that the Government was error in

thinking that the necessity was still in existence at the dates on whioh the

action in question was taken by the Paper Control Tribunal

Apart from the provision embodied in section of The

National Emergency Transitional Powers Act 1945 there

was no suggestion that the emergency arising out of the war

no longer existed

Then it is provided in section of the National Emergency
Transitional Powers Act 1945

Without prejudice to any other power conferred by this Act the

Governor in Council may order that the orders and regulations lawfully

made under the War Measures Act or pursuant to authority created under

A.C 695 Cam 302 at 310
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1946 the said Act in force immediately before the day this Act -oomes into force

shall while this Act is in -force -continue in -full for-ce and effect subject to

REFERENCE
AS TO THE

amendment or re-vocation under this Act

VALIDITY OF

ORDERS IN Parliament by this provision expressly authorized the Gov

ernor in Council to continue not some but any or all of the

DECEMBER
Orders in Council already passed and still in force under the

1945 P.0 War Measures Act The Governor in Council acting under
7355 7356

AND 7357 this authority on the 28th day of December 1945 passed

Order in Council P.C 7414 whereby it was ordered that

OF THE all orders and -regulations lawfully made under the War

JAPNESE
Measures Act or pursuant to authority created under the said Act in force

AE
immediately before the day The National Emergency Transitional Powers

Estey Act 1945 comes into force shall while that Act is in force continue in full

force and affect subject to amendment or revocation under that Act

This Order in Council passed under said section con

tinues as effective the Orders in Council here in question

namely P.C 7355 7356 and 7357

The fact that Order in Council P.C 7414 was made and

dated the 28th day of December 1945 and therefore prior

to the coming into force of The National Emergency Tran

sitional POwers Act 1945 on January 1946 does not

affect its validity as such procedure is provided for in

section 12 of the Interpretation Act 1927 R.S.C

Counsel for the Committee submitted that if these Orders

were still effective as above indicated that the provisions

thereof at least in part exceeded the powers delegated by

Parliament under the War Measures Act to the Governor in

Council That the Governor in Council can only legislate

by Order in Council within the powers so delegated is stated

by my Lord The Chief Justice in Re Chemicals

The powers -conferred upon the Governor in Council by the War

Measures Act constitute iawmaking authority an authority to pass

legislative enactments such as should be deemed necessary and advisable

by reason of war and when acting within those limits the Governor in

Council is vested with plenary powers of legislation as large and of the

same nature as those of Parliament itself Lord- Setborne in The Queen

Burah Within the ambit of the Act by which his authority

measured the Governor in Council is given the- same authority as is vested

in Parliament itself He has been given law-making power

That it is an enactment to enable the government to deal

effectively in time of emergency with matters of security

S.C.R at 17 1878 App Cas 889
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defence peace order and welfare of Canada and that its 1946

language should be so construed has been emphasized in REFERENCe

this Court Fitzpatrick C.J VALJDITYOF

It seems to me obvious that parliament intended as the language used DEI
implies to clothe the executive with the widest powers in time of danger THE 15TH

Taken hteral1 the langiiage of the section contains iunlimited powers DAY OF

DECEMBER
In re Gray 1945 P.C

7355 7356

Kerwin ANT 7357

The provisions of subsection of section are in as wide terms as
IN RELATION

may be imagined As 1Ir Justice Anglin stated in In re Gray more OF THE

comprehensive language it would be difficult to find In Re Chemicals JEmE

It is under the War Measures Act that these three EsteyJ
Orders in Council have been passed There is much to be

said for the view that they should be read and construed

as code or unit designed in the main to carry out the

express desires of those of the Japanese race who have

requested the government to arrange for their going to

Japan It is true that in addition to those who have

made requests these Orders provide for the return to

Japan of those Japanese nationals who were interned dur

ing the war and remained so on September 1st 1945 They

also provide for Commission to inquire and recommend

with respect to certain Japanese nationals and naturalized

persons of the Japanese race in Canada They also pro

vide that the wives and the children under sixteen of any

one with respect to whom an order for deportation has

been made may be included These provisions will be

more particularly discussed hereafter but they do not

detract from the main intent and purpose underlying the

passage of these Orders in Council

That these Orders do not apply to all of the Japanese

race in Canada but in the main to those only who have

requested that they be sent to Japan is made plain in the

recitals to P.C 7355

Whereas during the course of the war with Japan certain Japanese

nationals manifested their sympathy with or support of Japan by making

requests for repatriation to Japan and otherwise

And whereas other persons of the Japanese race have requested or may

request that they be sent to Japan

1918 57 Can 8CR 150 at 158

57 Can S.C.R 150 S.C.R at 29
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1946 And whereas it is dee-med desirable that provisions be made to depart

the classes of persons referred to above

AS TO THE
And whereas it is considered necessary by -reason of the war for the

VALIDITY OS security defence peace order and welfare of Canada that provision be

ORDERS IN made accordingly
COUNCIL OF

TE15TH This Order includes provisions for revocation of the

request on the part of those of the Japanese race who

73557356 were naturalized or born in Canada It seems appropriate

that this purpose and intent be kept in mind throughout
TO PERSONS

an examination of the provisions and construction of these

JAANESE
Orders in Council Such was the position taken in Eng
land as evidenced by the statement of Lord Maugham

Estey My Lords think we should approach the construction of reg 18B

of the Defence General Regulations with-out any general presumption as

to its meaning except the universal p-resumption appli-cable to Orders in

Council and other like instruments that if there is -a -reasonable doubt as to

the meaning of the words used we should prefer construction which will

carry into effect the plain intention of those responsible fo the Order

in Council rather than one which will defeat That intention

Liversidge Sir John Anderson

Counsel -for the Committee submitted that the word

deportation as used in section of the War Measures

Act is restricted to the deportation of aliens and as these

Orders made under that Act deal with other than aliens

the Governor in -Council has exceeded his authority The

standard dictionaries do not agree as- to the precise mean

ing of this word It is restricted to aliens in Fong Yue

Ting U.S.A It is applied to native-born in

E.shugbayi Eleko Government of Nigeria Officer

Administering As defined in the Immigration Act

1927 R.S.C 93 it is not restricted to aliens Upon this

reference it is not necessary to precisely define the word

It is enough to emphasize that as it is applied in law it is

compulsory sending out of or as stated in the Oxford

Dictionary forcible removal and that while it need

not be restricted to aliens it does -apply to them

The first of these Orders in Council P.C 7355 deals

with -four groups Para 21 provides for- those Japanese

nationals who either have made request for repatriation

since December 8th 1941 or were detained under the

Defence of Canada Regulations and so detained on Sep

A.C 206 at 219 A.C 662

1892 149 US 98 at 709
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The second group is dealt with under para of P.C

7355 It provides for the deportation of those of the Japa

nese race who have become naturalized who have requested

repatriation since the declaration of war and who have

not revoked that request prior to midnight of the first

day of September 1945 It is contended that the Parlia

ment of Canada has no power to revoke this naturalization

except by virtue of the provisions of the Naturalization

Act 1927 R.S.C 138 More particularly because it

adopts as Part II of the Naturalization Act Part II of

the British Nationality and Status of Aliens Act 1914

being 17 Geo and amendments thereto as con

templated by the latter Act the purpose and intent being

to make for greater uniformity in the procedure and

requirements of British nationality and the granting of

naturalization certificates throughout specified parts of

the British Commonwealth of Nations It also provides

for the revocation of these certificates Section in part

reads as follows

Where the Governor in Council upon the report of the Min
ister is satisfied that the person to whom the certifioaite was granted

has shown himself by act or speech to be disaffected or disloyal to His

Majesty the Governor in Council ha1l by order revoke the certificate

This provision was enacted by the Parliament of Great

Britain in 1918 being an Act to amend the British

Nationality and Status of Aliens Act 1914 Geo

38 and was enacted in Canada by an Act to revise and

amend the Naturalization Act 1914 1920 R.S.C 59
These amendments were made as result of the experiences

arising out of the last war and deal specifically with and

tember 1st 1945 These Japanese nationals are aliens and 1946

as such are subject to deportation The provision of the REFERENCE

AS TO THEOrder in Council for their deportation is valid Attorney- VIDITY OF

General for Canada Cain where Lord Atkinson at ORDERS IN

COUNCIL OF
634 states as follows THE 15TH

DAY OFOne of the rights possessed by the supreme power in everr State is the
DECEMBER

right to refuse to permit an alien to enter that State to annex what condi- 1945 P.C
tions it pleases to the permission to enter it and to expel or deport from 7355 7356

the State at pleasure even friendly alien especially if it considers his AND 7357
IN RELATION

presence in the State opposed to its peace order and good government or
TO PERSONS

to its social or material interest OF THE
JAPANESE

RACE

Estey

AC 542 Cam 631
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greatly enlarge the provisions for revocation of naturaliza

tion Westlakes Private International Law 7th ed at

371 referring to this particular legislation

The powers of revocation are large and somewhat vague and the idea

of nationality conditional on good behaviour and on keeping in close

touch with the British dominions is one new in English law Experience

alone will show whether it will be desirable to keep it as permanent

variety of citizenship

1946

REFERENCE
AS TO THE

VALIDITY OF

ORDERS IN

COUNCIL OF
THE 15TH

DAY OF

DECEMBER
1945 P.C
7355 7356

INE And again referring to the same legislation at 372

TO PERSONS The legislature or government of any British possession has the same

JAPANESE power to grant certificate of naturalization as the secretary of state has

RACE under the Act and the provisions of the Act as to the grant and revocation

of the certificate of naturalization apply
Estey

This section provides authority for the revocation of

certificate of naturalization when the recipient thereof

shows himself by act or speech to be disaffected or disloyal

to His Majesty revocation at least by that govern

ment which has granted same and issued the certificate

therefor This appears from the entire section but is made

abundantly clear by subsection hereafter quoted which

goes further and envisages the cancellation by one govern

ment of naturalization granted by another government

in some other part of His Majestys dominions It was con

tended by Mr Geoffrion that Canada had not adopted Part

II but had enacted new Act modelled after the British

Act In either view in my opinion the legislation pro

vides for revocation by the government granting the natura

lization

It seems to me that if during state of war and the

emergency resulting therefrom one so naturalized makes

request in writing for repatriation he does so because

of the war and matters associated therewith The making

of such request and the persistence therein as in this case

to September 1st 1945 date after the cessation of hostil

ities provides evidence that with respect to such person

his affections are not with Canada the land of his adop

tion but rat.her with the country from which he originally

came The effect of such conduct is matter for the

consideration of the responsible authorities of the State

The only question with which we are here concerned is

whether the Governor in Council had authority under the

War Measures Act t.o provide for the deportation and thern
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revocation of certificates of naturalization by Order in 1946

Council P.C 7355 In my opinion the authority here RacE
exercised could in peacetime be exercised uiider the Natura-

lization Act In time of emergency this can be accom- ORDERS IN

CouNcth OF
plished under the War Measures Act through the medium Tha 15TH

of the Governor in Council passing an Order in Council
DECEMBER

and therefore in my opinion this paragrkph in Order in 1945 P.C
7355 7356

Council P.C 7355 is valid In Re Gray AND 7357
The same section contains sub-paragraph reading

as follows OF THE

Where person to whom certificate of naturalization has been JANRSE
granted in some other part of His Majestys dominions is resident in Can
ada the certificate may be revoked in accordance with this section by the Estey

Governor in Counoil with Vhe concurrence of the Government of bhat

part of His Majestys dominions in which the certificate was granted

paragraph to the same effect is in the Imperial Act Sec

38 Geo It expressly contemplates the

revocation of naturalization certificates granted by some

other government in His Majestys dominions but that this

right will not be exercised without the concurrence of that

government which granted it This may conceivably affect

some parties although we were supplied with no informa

tion upon the point If there be some we can rely upon
the government in the exercise of these powers to respect

any statutory obligations which it has assumed toward

other component parts of the British Commonwealth of

Nations do not think the existence of such an under

taking invalidates this paragraph

The third group is dealt with under para 23 of P.C

7355 It is the natural-born British subject of the Japanese

race who has made request for repatriation and who
has not revoked in writing such request prior to the making

by the Minister of an order for deportation It is not

only the request but the persistence in that request that is

emphasized by paras 22 and 23 The naturalized

citizen of the Japanese race might have revoked up to

midnight of the 1st day of September 1945 The natural-

born British subject of the Japanese race may revoke at

any time up to the moment of the Minister making his

order At the hearing counsel stated no order had been

made and would not be made until after this decision is

handed down With respect to this group the right to

1918 Can S.C.R 150
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1946 revoke still remains but unless that right to revoke is

REFERENCE exercised as above indicated the Governor in Council con-

VALIDITY OF
cluded that with respect to such person it was neces

ORDERS IN sary by reason of the war for the security he should
COUNCIL OF

THE 15TH go to Japan
DAY OF

DECEMBER
1945 P.C
7355 7356

AND 7357
IN RELATION

TO PERSONS

OF THE
JAPANESE

RACE

Estey

It is contended that these people are being compelled to

go are being deported In reality they are going because

they made the request to go and have persisted in that

request as evidenced by their not revoking same The

government in compliance with their request has arranged

for their transportation the cost thereof the disposition of

their property and the dispatch of the proceeds therefrom

to them in Japan and has arranged for their own reception

in Japan In making these arrangements pursuant to the

requests of the parties it was only reasonable if not neces

sary that some date be fixed when revocation could not

be made It appears that this Order in Council fixes the

last practical date upon which revocation ought to be per
mitted

In no real sense can this be regarded as deportation It

is the procedure of deportation founded upon the request

of the respective individuals to go to Japan and to become

citizen of Japan It is not forcible removal There

is no element of compulsion going against the will that

is present in deportation For reasons of their own these

British subjects entitled to the benefits and privileges and

obligated to discharge the duties and responsibilities of

British subjects at critical time in the history of this

ountry intimate desire to return to the country of their

racial origin and to remain and become citizens of that

country

If these same parties went to Japan and acquired

citizenship there the Naturalization Act 1927 R.S.C

138 16 provides for their being deprived of British

citizenship similar provision is contained in the

Imperial Act Geo 13 17 This cancellation

of citizenship is recognized by the comity of nations The

basis therefore is disaffection as evidenced by the volun

tary acquisition of nationality in the country of their now

residence The people with whom we are here concerned

have expressed their disaffection for Canada and set forth
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their affection for Japan They have coupled therewith 1946

desire to go to Japan The Governor in Council under the REcE
circumstances decided to facilitate their going by perfect-

ing the arrangements therefor as above indicated This ORDERS IN

is more matter of policy for the government than

question of jurisdiction for the courts DAY OF

DECEMBER
It should be observed that their British citizenship is 1945 P.C

73557356
not cancelled by these Orders in Council It is therefore AND 7367

suggested that at some future date they may return to

Canada That is matter for the authorities and one OFJHE

which they have no doubt considered In any event it JSE
does not affect the validity of the Order and is not

EsteyJ
matter to be considered upon this reference

In my opinion the Parliament of Canada could so

legislate and this paragraph is valid

The fourth group is dealt with in para 24 It affects

the wife and children under sixteen years of age of any

person for whom the Minister makes an order for deporta

tion to Japan and provides that they may be included in

such order and deported with such person It is possible

that some of the wives may be classed under para 21
22 or 23 but apart from those it will be observed that

they may be sent away notwithstanding they have not

signed request nor is there any recital or statement on

the part of the Governor in Council that such is neces

sary or advisable for the security as required by

the War Measures Act Moreover under the Naturaliza

tion Act and particularly the amendments thereto in 1931
it may be that many of the wives were born in Canada
still retain their British citizenship and desire to remain

here There is therefore involved with respect to them

an element of compulsion which under this Order in

Council cannot be justified

It was suggested that this paragraph was included that

families might not be separated That is desirable and

that may be all that was contemplated As passed the

paragraph goes much further It may be amended under

the provisions of section of the National Emergency
Transitional Powers Act to take care of such cases and

not involve the possibility of British subject who has

not signed request and therefore entitled to remain in

025241
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1946 Canada being compelled to go to Japan because her hus

REFERENCE band has requested that he go It is difficult to phrase

HE rule that should apply to all of the children but generally

Ososas IN speaking the children ought not to be sent unless both
COUNCIL OF

THE 15Th parents are going In my opinion as drafted this para

DECEER graph cannot be supported as valid

1945 Counsel for the Committee submits that para of P.C

AND 357 7355 is beyond the powers of the Governor in Council

because it is in conflict with section of the War Measures

OF THE Act do not think that contention is tenable Section

of the War Measures Act is dealing with the appropriation

EsteyJ
of property by His Majesty for which compensation is to

be made and in the event of no agreement as to the com

pensation it will be determined by the Exchequer or other

designated Court In para of P.C 7355 His Majesty is

not appropriating property in that sense but is taking

possession of the property disposing of same and trans

mitting the proceeds less expenses incurred therewith to

the owner who has gone to Japan under one of these

Orders No question of compensation is involved The

sections deal with entirely different matters with respect

to which there is no conflict

Counsel for the Committee also submits that para of

P.C 7355 is ultra vires in that it is contrary to the pro

visions of section of the War Measures Act Para

reads as follows

Any person
for Whom an order for deportation is made and Who is

detained pending deportation or who is placed under restraint in the course

of deportation by virtue of any order or measure made or taken under

section of this Order shall while so detained or restrained be deemed to

be in legal custody

Section of the War Measures Act reads as follows

No person who is held for deportation under this Act or under

any regulation made thereunder or is under arrest or detention as an

alien enemy or upon suspicion that he is an alien enemy or to prevent

his departure from Canada shall be released upon bail or otherwise

discharged or tried without the consent of the Minister of Justice

In particular Counsel contends that para deprives

person detained under Order in Council P.C 7355 of the

right to have the legality of his detention inquired into

under habeas corpus proceedings because by its express

provisions the legality of the custody is finally determined

in the words deemed to be in legal custody and therefore
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return to the writ that the person was so detained would 1946

preclude further inquiry While section of the War REFERENCE

Measures Act specifically contemplates such proceedings

with the consent of the Minister of Justice this para ORDERS IN
COUNCIL OF

purports to take away the right thereto and is therefore THE 15TH

beyond the powers of the Governor in Council
DECEIBER

It should be observed that there are no express words

in para which deny the party detained the right to apply AND l357
IN RELATION

for writ of habeas corpus nor provide that return as TO PERSONS

above indicated would preclude further inquiry This JA
writ and its availability to the subject is jealously guarded RCE
by the courts It is one of the methods by which the subject ESeY
may question the legality of his detention and is regarded

as an assurance to the subject that he will not be illegally

held under arrest or detention Therefore it has become

an established rule that only express language or language
so definite as to point directly and imperatively to such

conclusion that will be sufficient to deprive the subject

of the benefit of this writ In Shin Shim The King

notwithstanding the strong language of the Chinese Immi
gration Act 1927 R.S.C 95 procedure by way of

writ of habeas corpus was held to be open to party

detained under that Act who desired to raise the question

that she was British subject notwithstanding the decision

of the Controller of Chinese Immigration to the contrary

The Defence General Regulations 1939 as adopted by
the Government of Great Britain include as section

Any person detained in pursuance of this regulation shall be deemed

to be in lawful custody and ha1il be detained in such place as may be

authorized by the Secretary of State and in accordance with instructions

issued by him

The words deemed to be in lawful custody are identical

in meaning and effect to those used in section of P.C

7355 and yet an application for writ of habeas corpus was
heard notwithstanding the provisions of section The

King Secretary of State for Home Affairs Green

Secretary of State for Home Affairs in the former

case section was not referred to or if so not seriously

pressed In the latter is was specifically raised as bar to

the writ of habeas corpus both in the Court of Appeal and

S.C.R 378 A.C 284

K.B 72

625241k
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1948 before the House of Lords In the Court of Appeal

REFERENCE Lord Justice Goddard at 116 specifically deals with this

AS TO THE
t-rovision as follows

VALIDITY OF

Oaorss will deal with the question whether para of the regulation itself

COUNCIL OF takes away the right to apply for writ It is said that if it does not the

TE15TH words shall be deemed to be in lawful custody are otiose and it is

DECEMBER claimed that if the order purports to show that the prisoner is detained

1945 P.C under the regulation he must be deemed to be in lawful custody do

not think that this is the meaning or the reason for the paragraph If

IN RELATION
the order has been irregularly made the prisoner is not detained in pur

TO PERSONS suance of but deepite the regulation It is to be noted that t.he Aliens

OF THE Restriction Order 1916 contained a- similar provision It provided that

JAPNESE an alien miht be ut on board ship and detained in sudh manner as

CE
the Secretary of State directed and while so detained should be deemed

Estey to be in lawful custody In ex parts Sacksteder think that Pickford

took the same view that have expressed of this provision The

object of the paragraph in my opinion is to provide that once an order

of detention is made the person named in the order may be kept in custody

anywhere and not only in lawful prison even if the Secretary of State

has not specified in the order particular place for his internment which

he can do later

In the House of Lords Lord Wright speaks as follows

In the first place para of the regulation does not in my opinion

render lawful detention which is apart from parR unlawful and un
warranted by the Secretarys powers It is inserted to settle possible doubts

as to prison law and practice Liversidge Sir John Anderson

perusal of this section will indicate how apt are the

words of Lord Goddard in ascertaining its effect It reads

in part
Any person who is detained or who is

placed under restraint in the course of deportation shall

while so detained or restrained be deemed to be in legal

custody

It is his detention or restraint wherever that may be that

will be deemed to be in legal custody It does not pre

clude an inquiry as to whether that legal custody is justi

fied or legal within the terms of the Order in Council It

does not thØrefore deprive the party so detained or restrain

ed of his right to apply for writ of habeas corpus This

suggested conflict between section and section in my

opinion does not exist

It is contended that the right of British subject to

reside and to remain in Canada is civil right and further

that para of Order in Council P.C 7355 providing for

the protection sale and dispatch of the proceeds to Japan

K.B 87 A.C 206 at 273

KB 578 at 584
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realized from the sale of property belonging to party 194

who has been deported is also matter of property and REFERENcSI

civil rights that under the B.N.A Act by section 9213
such matters are of provincial jurisdiction and in so far as ORDERS IN

COUNCIL OF
the Parliament of Canada may purport to legislate with THE 15TH

respect thereto that legislation will be ultra vires and DxcEMB
therefore in so far as these Orders in Council being legisla-

1945PC

tion purporting to deal with these matters they are ultra AND
IN RELATION

vires TO PERSONS

The validity and effect of these contentions under SE
normal conditions need not be here examined These

Orders in Council constitute legislation passed under cir- tey

cumstances of an emergency when the relationship be

tween the dominion and the provinces is for the time

being somewhat changed Similar questions were raised

in Fort Frances Pulp Power Co Manitoba Free

Press and the answer there given is applicable to this

case Viscount Haldane Cam at 309
It is pro.prietary and civil rights in new relations which they do not

present in normal times that have to be dealt with and these relations

which affect Canada as an entirety fall within 91 because in their full

ness they extend beyond what 92 can really cover The kind of power

adequate for dealing with them is only to be found in that part of the con

stitutio whioh establishes power in the State as whole For it is not one

that can be reliably provided for by depending on collective action of the

Legislatures of the individual Provinces agreeing for the purpose That

the basic instrument on which the character of the entire constitution de

pends should be construed as providing for such centralised power in

an emergency situation follows from the manifestation in the language of

the Act of the principle that the instrument has among its purposes to

provide for the State regarded as whole and for the expression and

influence of its public opinion as such Their Lordships therefore

entertain no doubt that however the wording of as 91 and 92 may have

laid down framework under which as general principle the Dominion

Parliament is to be excluded from trenching on property and civil rights in

the Provinces of Canada yet in sufficiently great emergency such as

that arising out of war there is implied the power to deal adequately with

that emergency for the safety of the Dominioo as whole The enumera

tion in 92 is not in any way repealed in the event of such an occurrence

but new aspect of the business of Government is recognized as emerging

an aspect which is not corvered or precluded by the general words in which

powers are assigned to the Legislatures of the Provinces as individual

units Where an exact line of demarcation will lie in such cases it may iiot

be easy to lay down priori nor is it necessary

19231 A.C 695 Cam 302
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1946 In view of the foregoing authority the contentions that

REFERENCE the provisions of these Orders in Council are in these

VALIDITY OF
regards ultra vires the Governor in Council under the War

ORDERS IN Measures Act are not tenable
COUNCIL OF
THE 15TH

DAY OF

DECEMBER
1945 P.C
7355 7356

AND 7357
RELATION

PERSONS

OF THE
JAPANESE

RACE

Estey

The second of these Orders in Council P.C 7356 pro

vides that

Any person who being British subject by naturalization

is deported from Canada under the provisions of Order in Council P.C

7355 shall cease to be either British subject or

Canadian national

It concerns only those of the Japanese race who have been

naturalized in Canada and have been dealt with under

para 22 of Order in Council 7355 and for the reasons

there discussed in my opinion this Order in Council is

valid

The third Order in Council P.C 7357 sets up Com
mission of three persons

To make inquiry oomoerning the activities loyalty and the extent

of co-operation with the Government of Canada during the war of

Jsrpanese nationals and naturalized persons of the Japanese race in Canada

in cases where their names are referred to the Comniiion by the Minister

of Laboir -for investigation with view to recommending whether in- the

cireuamstances of an.y such case suth person should be deported

The authority of the government to order such an inquiry

cannot be questioned The power of Parliament to legislate

with respect to Japanese nationals and naturalized persons

of the Japanese race has already been discussed when

dealing with para 21 and 22 of P.C 7355 In any

event this Commission is but fact-finding body with

power to recommend to the Minister Any order for de

portation as consequence thereof is upon the recom

men-dation of the Minister -and the Governor in Council

may pass such under para 21 or 22 of P.C 7355

In the second paragraph thereof the Commission has

power to review the case of any person of the Japanese

race who was naturalized in Canada and who made request

for repatriation notwithstanding the provisions of Order

in Council P.C 7355 This is obviously but providing an

opportunity for the reviewing -of the case of one who has

been -ordered to be deported as -consequence of his request

and notwithstanding that he did not withdraw same before

the 1st day of September 1945
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In my opinion these Orders in Council except with

respect to one group dealt with in para 24 of P.C 7355

are as passed within the competency of the Governor in VALWITY OF

Council under the War Measures Act that para 24 of

P.C 7355 being as passed invalid does not affect the vali-
THE 15TH

dity of the other provisions of the Orders in Council In DEcEMBER

my opinion with respect to the different groups the provi-

sions of these Orders in Council are severable Brooks- AND 7357
IN RsATIoN

Bidlake and Whittall Ltd Attorney-General for British TO PERSONS

Columbia
JAPANESE

The question submitted on this reference is as follows RACE

Are the Orders in Council dated the 15th day of December 1945 Estey

being PC 7355 7356 and 7357 ultra vires of the Governor in Council

either in whole or in part and if so in what particular or particulars and

to what extent

In my opinion ail of the Orders in Council are intra vires

of the Governor in Council with the exception of para

24 of P.C 7355

hereby certify to His Excellency the Governor General

in Council that the foregoing are my reasons for the answer

to the question referred herein for hearing and considera

tion

ESTEY


