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IN THE MATTER OF A REFERENCE AS TO THE 1939

e~

LEGISLATIVE COMPETENCE OF THE PARLIA-  jype 19,
MENT OF CANADA TO ENACT BILL No. 9 OF 20,2L
THE FOURTH SESSION, EIGHTEENTH PAR- 1940
LIAMENT OF CANADA ENTITLED “AN ACT *Jan.19.
TO AMEND THE SUPREME COURT ACT.”

Constitutional law—Appeals to His Majesty in Council and to the Judicial
Committee from Canadian courts—Whether Parliament of Canada
has jurisdiction to pass an Act amending the Supreme Court Act so
as to abrogate jurisdiction of Privy Council to hear such appeals.

A Bil], entitled “ An Act to amend the Supreme Court Act” was referred
to this Court by Order of the Governor General in Council for its
opinion as to whether that Bill, or any of its provisions, was intra vires
of the Parliament of Canada. Such Bill purported to enact that “the
Supreme Court of Canada shall have, hold and exercise exclusive ulti-
mate appellate civil and criminal jurisdiction within and for Canada ”;
and, for the purpose of giving effect to that enactment, it was in
substance provided that the jurisdiction of His Majesty in Council
and of the Judicial Committee to hear appeals from Canadian courts
was abrogated.

* PreseNT:—Duff CJ. and Rinfret, Crocket, Davis, Kerwin and
Hudson JJ.

(1) [1937] 8 D.L.R. 737; [1937] 3 AER. 923.
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1940 Held, by the Court, that the Parliament of Canada was competent to
enact such Bill in its entirety.

- REFERENCE

L;igl’:f& Crocket J. was of the opinion that the Bill should be declared wholly

COMPETENCE ultra vires of the Parliament of Canada.

Pancianieny Davis J. was of the opinion that the Bill referred if enacted would be
oF CANADA within the authority of the Dominion Parliament if amended to pro-
é’o EI;IAC’Ié vide that nothing therein contained shall alter or affect the rights of
E‘;‘ém&m’ any province in respect of any action or other civil proceeding com-
“AN Act menced in any of the provincial courts and solely concerned with some
TO AMEND subject-matter, legislation in relation to which is within the exclusive
SU'II:’ESME legislative competence of the legislature of such province.

CourT Act.”

f— REFERENCE by His Excellency the Governor General
in Council to the Supreme Court of Canada in the exercise
of the powers conferred by s. 55 of the Supreme Court Act
(R.S.C. 1927, c. 35) of the following question: Is said
Bill 9, entitled “ An Act to amend the Supreme Court Act,”
or any of the provisions thereof, and in what particular or
particulars, or to what extent, intra vires of the Parliament
of Canada? ' ‘

The Order in Council referring the question to the
Court is as follows: .

Whereas there has been laid before His Excellency the
Governor General in Council a report from the Right
Honourable the Minister of Justice, dated April 18th,
1939, representing that, at the fourth session of the
Eighteenth Parliament of Canada, Bill 9, entitled “An
Act to amend the Supreme Court Act,” was introduced
and received first reading in the House of Commons on
January the 23rd, 1939; and

That, on April the 14th, the debate on the motion for
second reading of this Bill, an authentic copy of which is
hereto annexed, was adjourned in order that steps might
be taken to obtain a judicial determination of the question
of the legislative competence of the Parliament of Canada
to enact the provisions of the said Bill in whole or in
part;

Now, therefore, His Excellency the Governor General
in Council, on the recommendation of the Minister of
Justice and pursuant to the provisions of section 55 of the
Supreme Court Act, is pleased to refer and doth hereby
refer the following question to the Supreme Court of
Canada for hearing and consideration:—
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_ Is said Bill 9, entitled “ An Act to amend the Supreme 1940
Court Act,” or any of the provisions thereof, and in what Rererence
particular or particulars, or to what extent, intra vires of [A30%F0
the Parliament of Canada? Con;:b':r'z:ésrcm
E. J. Lemaire, PARLIAMENT
Clerk of the Privy Council. ~ F GANANA
BiL No. 9,

The text of the Act referred to this Court is the fol- ENTITLED

lowing: 10 AMEND
THE

An Act to amend the Supreme Court Act of Canada  Suereme

COUBT Acr.”

His Majesty, by and with the advice and consent of
the Senate and House of Commons of Canada, enacts as
follows:—

1. Section fifty-four of the Supreme Court Act, chapter
thirty-five of the Revised Statutes of Canada, 1927, is
repealed and the following substituted therefor:—

“54. (1) The Supreme Court shall have, hold and exer-
cise exclusive ultimate appellate civil and criminal juris-
diction within and for Canada; and the judgment of the
Court shall, in all cases, be final and conclusive.

(2) Notwithstanding any royal prerogative or anything
contained in any Act of the Parliament of the United
Kingdom or any Act of the Parliament of Canada or any
Act of the legislature of any province of Canada or any
other statute or law, no appeal shall lie or be brought
from any court now or hereafter established within Canada
to any court of appeal, tribunal or authority by which, in
the United Kingdom, appeals or petitions to His Majesty
in Council may be ordered to be heard.

(8) The Judicial Commattee Act, 1833, chapter forty-
one of the statutes of the United Kingdom of Great
Britain and Ireland, 1833, and The Judicial Commattee
Act, 1844, chapter sixty-nine of the statutes of the United
Kingdom of Great Britain and Ireland, 1844, and all orders,
rules or regulations made under the said Acts are hereby
repealed in so far as the same are part of the law of
Canada.”

2. Nothing in this Act shall affect any application for
special leave to appeal or any appeal to His Majesty in
Council made or pending at the date of the coming into
force of this Act.
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3. This Act shall come into force upon a date to be
fixed by proclamation of the Governor in Council pub-
lished in the Canada Gazette.

Aimé Geoffrion K.C., C. P. Plaxton K.C. and W. R. Jackett
for the Attorney-General of Canada.

Gordon D. Conant K.C. (Attorney-General), W. B
Common K.C. and E. R. Magone K.C. for Ontario.

Eric Pepler for the Attorney-General for British Columbia.
P. H. Chrysler for the Attorney-General for Manitoba.
J. B. Dickson for the Attorney-General for New Brunswick.

J. H. MacQuarrie K.C. (Attorney-General) and T. D.
MacDonald for Nova Scotia.

‘ S. F. M. Wotherspoon for the Attorney-General for Prince

Edward Island.

TaE CHIier JusTicE—For convenience of discussion, it
is advisable to consider separately the prerogative appeal
and the appeal by right of grant, or more shortly, the
appeal as of right.

And first, of the prerogative appeal. The jurisdiction
of His Majesty in Council in respect of the appeal which
“lies” from the decisions of “various courts of judica-
ture” in “the East Indies, the Colonies and plantations
and other dominions abroad” was affirmed and regulated
by the Parliament in the Privy Council Acts of 1833 and
1844. By the former of these Acts, the Judicial Com-
mittee of His Majesty’s Privy Council was established, a
statutory body, to whom (it was enacted)
all appeals or complaints in the nature of appeals whatever, which either
by virtue of this Act, or of any law, statute or custom may be brought
before His Majesty in Council
from the order of any Court or Judge should thereafter
be referred by His Majesty. It was enacted further that
the Judicial Committee should hear such appeals and
make a report or recommendation to His Majesty in
Council for his decision thereon.

“Tt is clear,” says the judgment of the Judicial Com-
mittee in British Coal Corporation v. The King (1),

(1) [1935]1 A.C. 500, at 510.
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that the Committee is regarded in the Act as a judicial body or Court, 1940
though all it can do is to report or recommend to His Majesty in =
. . . L. .. REFERENCE
Council, by whom alone the Order in Council which is made to give AS TO THE
effect to the report of the Committee is made. 1 EGISLATIVE
But according to constitutional convention it is unknown and unthink- CoMPETENCE
able that His Majesty in Council should not give effect to the report of P OF THE
the Judicial Committee, who are thus in truth an appellate Court of ARLIAMENT

: o . . CaNADA
Law, to which by the statute of 1833 all appeals within their purview (ﬁ) Enacr

are referred. B No.9,
. . ENTITLED
The Bill referred to us purports to enact that the “AnAcr

Supreme Court of Canada shall have, hold and exercise TO;AHhéEND

exclusive, ultimate, appellate jurisdiction, civil and crim- Suereme
. R . . Courr Act.”
inal, in and for Canada; and, for the purpose of giving
effect to this enactment, it is in substance provided that PufCJ.
the jurisdiction of His Majesty in Council and of the
Judicial Committee to hear appeals from Canadian Courts
is abrogated.

The consideration of the questions raised involves an .
examination of the authority of the Parliament of Canada
under section 101 of the British North America Act as well
as its authority under its general powers to make laws
for the peace, order and good government of Canada.

The authority last mentioned, to make laws for the
peace, order and good government of Canada is, by the
express provisions of the Confederation Act of 1867,
affected by only two limitations; first, it does not extend
to matters assigned exclusively to the legislature of the
provinees, a limitation which still persists notwithstanding
the enactments of the Statute of Westminster; and, second,
by section 129, it did not authorize the repeal, abolition
or alteration of any law in force in the federated provinces
or of any legal commission, power or authority existing
therein, enacted by or existing under any Act of the
Imperial Parliament, a limitation now, since the enact-
ment of the Statute of Westminster, no longer in force.

Section 101 is expressed in absolute terms and by it,

The Parliament of Canada may, notwithstanding anything in this
Act, from time fo time, provide for the constitution, maintenance, and
organization of a general court of appeal for Canada, and for the establish-
ment of any additional courts for the better administration of the laws
of Canada.

Whether the second of the above mentioned limitations
formerly affected the authority of Parliament under sec-
tion 101 is of little, if any, importance since the statute
of Westminster. I shall advert to the point later.
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1940 I turn first to the general powers of Parliament respect-
Rererence 1ng peace, order and good government. It is, I think, not

Looeoamys Wholly irrelevant to notice the nature of the sovereignty

. Comrerence which the Parliament of Canada has been conceived to

Pantuamenr POSSess (within, at all events, the territorial limits of

%F;%g:g; Canada) and has actually exercised since the earliest
Bur No.9, times of Confederation. Under the authority of section
EIIXT;:TZ?T 146 of the British North America Act, the territories com-
to AMenp prised within Rupert’s Land and the North-Western Terri-
Somswe  tories (to the north and west of the federated provinces)
Courr Acr.” were (June, 1870) admitted into the Union. Already, in
Duﬁc J. May, 1870, the Parliament of Canada had (acting under
its general law making authority) provided for the estab-
lishment (to take effect upon the admission of those terri-
tories) of the province of Manitoba, for a constitution for
the province including an executive authority exercisable
in that province by a Lieutenant-Governor, parliamentary
institutions with legislative authority respecting (inter alia)
the administration of justice, taxation, municipal institu-
_tions, property and civil rights virtually identical with the
authority granted to the original provinces under section
92. For more than thirty years thereafter, the territory
west of Manitoba, extending to the Rocky Mountains, now
within the provinces of Alberta and Saskatchewan, was
governed under statutes of the Parliament of Canada
which provided for executive authority vested in a Lieu-
tenant-Governor, a legislative assembly with large legis-
lative powers, for taxation, for the administration of justice:
and for courts of judicature. In 1905, by other statutes
of Canada, the provinces of Alberta and Saskatchewan
were established with constitutions similar to that of
Manitoba.

True, it is, that, by the British North America Act of
1871, it was recited that doubts had been expressed as to
the authority of Parliament to enact the Manitoba Act;
but by the Act of 1871 the Manitoba Act was declared
‘to have been validly enacted and the power to erect
provinces and provide constitutions for them was explicitly
vested in Parliament together with unqualified authority
to legislate for the peace, order and good government of

the territories not included in any province.
It would, indeed, be singular if the enactments of a
legislature, charged with such responsibilities, responsibili-
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ties of the very highest political nature, should be inter- 1940
preted and applied in a narrow and technical spirit or in Rersrence
a spirit of jealous apprehension as to the possible conse- L v
quences of a large and liberal interpretation of them. CoMPETENCE

The question whether the Bill falls within the ambit pyyseese
of the powers of Parliament under the authority to make OT*;%A&AC’;A
laws for the peace, order and good government of Canada Brmr No.9,
must be answered in the affirmative unless the subject- ey
matter of the Bill is in whole or in part, in the words of o AMenD
section 91, a matter “ coming within the classes of subjects sypomas
by this Act assigned exclusively to the legislatures of the CourrAcr.”
provinces.” The main contention against the validity of DuffCJ.
the Bill on this branch of the argument is founded on ——
clause 14 of section 92, which is in these words:

92. In each province the legislature may exclusively make laws in
relation to matters coming within the classes of subjects next herein-
after enumerated; that is to say,—

* * *

(14) The administration of justice in the province, including the
constitution, maintenance, and organization of provincial courts, both of
civil and of criminal jurisdiction, and including procedure in civil matters
in those courts.

So far as concerns this contention, the subject-matter
of this Bill in its substance is found in sections 2 and 3
which profess to abrogate the jurisdiction of His Majesty
in respect of appeals from the courts of Canada and the
statutory jurisdiction of the Judicial Committee to hear
and report upon such appeals under the statutes of 1833
and 1844. T repeat, I am at the moment addressing my
attention only to the prerogative appeal.

The members of His Majesty’s Privy Council, as every-
body knows, are nominated by the King on the advice of
the Prime Minister of the United Kingdom (Anson, Vol.
II, Part I, p. 153). The Judicial Committee is, as was
observed in the judgment mentioned above (British Coal
Corporation v. The King (1), a statutory appellate Court
established and exercising jurisdiction as a court of justice
under statutes of the Parliament of the United Kingdom.

The Court (the Judicial Committee) exists and exer-
cises its jurisdiction under authority derived from the
Parliament of the United Kingdom and its members are
Privy Councillors who are nominated by statute in virtue

(1) [19351 AC. 500, at 510, 511.
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1940 of holding, or having held, specified high judicial offices
Rerzrence 1N England or Scotland or are appointed by Order in
Ioarocanmy Council pursuant to statutory authority. The constitution
Comeerence and organization of the Court in every respect is exelu-
Pamriaatens Sively subject to the Parliament of the United Kingdom.
orCanapa  The constitution of the Judicial Committee is not, I

BTI[;;E §A0C§ think, without importance in its bearing upon the point
gy I am now to consider; whether, namely, the subject-
mo Avenp Matter of the Bill referred to us in whole or in part falls
Soremys Within the category of matters: defined by clause 14 of
Courr Acr.” gection 92.

Duff C.J. First of all, it is obvious that the Judicial Committee
—— is not a provincial court within the sense of that clause,
it being self evident that the phrase denotes courts which,
as to their jurisdiction are primarily subjects of provincial
legislation and whose process in civil matters, save in cer-
tain exceptional cases which will be adverted to, does not
run beyond the limits of the province. No legislature in
Canada has, of course, anything to say about the con-
stitution of the Judicial Committee or about its organiza-
tion. Provision for all such matters is, as I have said,
made by the legislature of the United Kingdom and orders

in council pursuant to authority derived therefrom.

The argument is, however, put in this way. Decisions of
the provincial courts are subject to be reversed or varied, it
is said, under prevailing law, by the decisions of the Judicial
Committee and the orders of His Majesty in Council; and
this appellate jurisdiction includes the subsidiary power to
make such orders and give such directions as the appellate
tribunal may consider just and convenient for the purpose
of giving effect to such decisions: and the court appealed
from may be required by its own process and its own
officers to carry out such orders. ‘

It is contended that legislation which abrogates this
jurisdiction so to intervene in and ordain the course of
proceedings in provincial courts is legislation in relation to
the jurisdiction of such courts.

I cannot agree with this view for two reasons. First,
while it would, perhaps, not be an abuse of language to say
that this jurisdiction of His Majesty in Council, by which
he is enabled, for the purpose of giving effect to adjudica-
tions in prerogative appeals, to make orders requiring the
court appealed from to carry out such adjudications is a
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jurisdiction which affects the jurisdiction of the Court 1940

from which the appeal lies, it is, nevertheless, quite another Rererence

thing to say that this jurisdiction or power of His Majesty’s 5570%" "

is a matter within the definition of clause 14 so that legis- Comrerence

lation to abrogate that jurisdiction is legislation “in rela~ p,prsnrent

tion to ”’ provincial courts within the meaning of clause 14. or Canapa

I am unable to convince myself that such legislation would BTI?E 11\\113?3,

in its “pith and substance” be legislation “in relation @7

to” the “constitution, maintenance and organization of roAmenp

provincial courts” or “procedure in those courts in civil g i .

matters.” Its true subject matter would be the appellate Courr Acr.”

jurisdiction of the Judicial Committee. Dufi C.J.
My second reason really involves a consideration of the =~

alternative argument based upon clause 14. The general

subject of clause 14 is “the administration of justice in

the province.” It is argued that the scope of these words

must not be restricted by reason of the specific designa-

tion of provincial courts and matters connected therewith,

as included in the general subject, and it is said inter-

position in proceedings in provincial courts in the manner

just alluded to constitutes an intervention in the adminis-

tration of justice and that the orders in council by which

this is effected are truly acts done in “the administration

of justice in the province”; and that legislation abro-

gating the jurisdiction from which they emanate is conse-

quently legislation “in relation to” that subject.
Something must be said at this point as to the essence

of the prerogative appeal which the Bill before us pur-

ports to abrogate. The judgment of the Judicial Com-

mittee in Nadan v. The King (1) (as interpreted in

British Coal Corporation v. The King (2)) requires us to

hold that any legislation intended to abrogate the preroga-

tive appeal must, if it is to be effective, be “ extra-terri-

torial in its operation ”; that the legislative powers vested

in the Parliament of Canada under the enumerated clauses

of section 91 did not, before the Statute of Westminster,

enable that legislature to annul the prerogative right of

the King in Council to grant leave to appeal because,

however widely such powers are construed, they are con-

fined to “action taken in Canada ”; and it would, indeed,

appear that the central governing act in the appeal to

(1) [19261 AC. 482. (2) [19351 A.C. 500.
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1940 the Judicial Committee is the decision. If there is author-
Rererence ity in the Court as an appellate court to pronounce an

AS TO THE 3 Ia1 43 :
[ e, effective decision, it is because such is the law that governs,

Comrerence not the appellate tribunal alone, but the inhabitants of

parime - Canada and the courts in Canada which carry out the

(;IL%AI&?TA decision. To say that the authority to adjudicate exists
Bz No.9, Without the authority to make the adjudication effective

eyl in Canada would seem to be a self-contradictory state-

.r0oAmenp ment; and you cannot get rid of this authority unless you
THE  are endowed, it was held in Nadan v. The King (1), with

SUPREME
Courr Acr” extra-territorial powers which the Parliament of Canada

Dufic.J. did not in 1926 possess.

- To return to section 92 (14). The legislative powers
of the provinces are strictly confined in their ambit by
the territorial limits of the provinces. The matters to
which that authority extends are matters which are local
in the provincial sense. This principle was stated in two
passages in the judgment in the Local Option case (1)
delivered by Lord Watson speaking for a very powerful
Board at pp. 359 and 365, respectively. I quote them:

* * * the concluding part of s. 91 enacts that

“any matter coming within any of the classes of subjects enumerated in
this section shall not be deemed to come within the class of matters
of a local or private nature comprised in the enumeration of the classes
of subjects by this Act assigned exclusively to the legislatures of the
provinces.”

It was observed by this Board in Citizens’ Insurance Co. of Canada
v. Parsons (2) that the paragraph just quoted “applies in its gram-
matical construction only to No. 16 of s. 92.” The observation was
not material to the question arising in that case, and it does not appear
to their Lordships to be strictly accurate. It appears to them that the
language of the exception in s. 91 was meant to include and correctly
describes all the matters enumerated in the sixteen heads of s. 92, as
being, from a provincial point of view, of a local or private nature.

x  x X :

It is not necessary for the purposes of the present appeal to
determine whether provincial legislation for the suppression of the liquor
traffic, confined to matters which are provincial or local within the mean-
ing of Nos. 13 and 16, is authorized by the one or by the other of these
heads. It cannot, in their Lordships’ opinion, be logically held to fall
within both of them. In s. 92, No. 16 appears to them to have the same
office which the general enactment with respect to matters concerning
the peace, order and good government of Canada, so far as supplementary
of the enumerated subjects, fulfils in s. 91. It assigns to the provincial
legislature all matters in a provincial sense local or private which have

(1) [1926]1 A.C. 482,
(2) [18961 A.C. 348 (Attorney-General for Ontario v. Attorney-
General for the Dominion).
(3) (1881) 7 App. Cas. 96, at 108.
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been omitted from the preceding enumeration, and, although its terms 1940
are wide enough to cover, they were obviously not meant to include, "
REFERENCE

provincial legislation in relation to the classes of subjects already A8 TO THE

enumerated LEGISLATIVE
. . . COMPETENCE

The legislation of the provinces under all the heads of orrme
PARLIAMENT

section 92 is, by law, confined to matters which are local * Fe .o
“in the provincial sense.” In the Royal Bank of Canada o E}\}IAC;.'
v. Rex (1) a statute of Alberta was held, in conformity ey
with this principle, to be invalid and beyond the powers ‘AN Act
; T0O AMEND
of the legislature. THE

. . SUPREME
inasmuch as what was sought to be enacted was neither confined to Coyrr Acr.”

property and civil rights within the province nor directed solely to —_—
matters of merely local or private nature within. it. Duff CJ.

The subject-matter in question was beyond the powers
of the province as the Judicial Committee held, because
the legislation dealt with an interest of some of the parties
in a deposit in the Bank of Montreal carried on its books
at Edmonton which was in the nature of an equitable
debt having a constructive situs at the head office of the
bank which was outside the province. The principle has
been applied also in Provincial Treasurer v. Kerr (2), in
Bonanza Creek v. The King (3) and in other cases; and,
indeed, in all the clauses of section 92, with the exception
of clause 3, the territorial restriction is expressed or implied.

Construing clause 14 in light of the general principle
stated as above by the Judicial Committee in the Local
Option case (4), I am unable to accede to the proposition
that the jurisdiction of the Judicial Committee and of
His Majesty in Council in respect of prerogative appeals
from a province belongs to the field described by the words
‘“ administration of justice in the province” as a local
matter in the sense of that principle. Indeed, I think we
are bound by the judgment of the Judicial Committee
in Nadan v. The King (5) as interpreted by the British
Coal Corporation v. The King (6), to hold that legislation
intended to prevent the exercise of the prerogative in
relation to the judgments of Canadian courts is not legis-
lation in relation to a local matter in that sense.

An argument was based upon clause 13 of section 92
“property and civil rights.” With great respect to those

(1) [1913]1 A.C. 283, at 298. (4) 18961 A.C. 348.
(2) [19331 A.C. 710. (5) 119261 A.C. 482.
(3) 19161 1 AC. 566. (6) [1935]1 A.C. 500.
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1990 who take a different view, I am unable to agree that
Rererence clause 13 is pertinent. The subject-matter of administra-
Ioroeamms tion of justice including jurisdiction of provincial courts is
COI(;JFP?;‘IE;ENCE specifically dealt with in clause 14 and, if the particular
Parcament Matter with which we are now concerned does not fall
‘f;%";’:c‘;" within the ambit of clause 14, then I think it must be

BWL;;I’;T& I? taken to be excluded from the general clause 13 as well
“Aw acr 8S the residuary clause, 16. That is a principle which has
To ﬁggm been acted upon more than once in the construction of

Cﬁg::hja; , the clauses of section 92 as well as those of section 91.
__ " In the case of section 92 it was applied in determining
D"E_C'J' the scope and effect of clause 11, “the incorporation of
companies with provincial objects.” This clause was the
subject of a great deal of controversy until its effect was
finally settled by the judgment of the Privy Council in
Bonanza Creek v. The King (1); a controversy which
would have been quite pointless if, for the purpose of
ascertaining the powers of the provinces in relation to the
incorporation of companies, you could properly resort to
clause 13. The Dominion authority in respect of the
incorporation of companies under its powers in relation
to peace, order and good government rests upon the
limitation imposed upon the provincial power by the
language of section 11. If the provinces were entitled
to invoke the general authority of clause 13 in order to
fill up the gap created by the limiting words of clause
11, the reasoning upon which the Dominion authority
rests under the residuary powers under section 91 would
be deprived of its foundation; and, indeed, as Lord
Haldane says in John Deere Plow Co. v. Wharton (2) if
that were a legitimate procedure “the limitation in clause

11 would be nugatory.”

Nor is the contention advanced by calling in aid the
residuary clause (No. 16). That clause, as the Judicial
Committee says in the passages already quoted, serves the
purpose of supplementing the preceding enumerated clauses
and includes “ matters of a merely local or private nature
within the province ” not included in the preceding clauses.
These words, as the judgment declares, are “ wide enough
to cover” all matters embraced within the preceding

(1) [1916]1 1 A.C. 566. (2) [1913] A.C. 339.
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clauses, all of which, it also declares, are correctly described 1940
by the words of section 91 as “ matters of a local or private Rerzrexce
nature comprised in the enumeration of subjects by this (A5T0"ER
Act assigned exclusively to the legislatures of the prov- Comrerencs
inces.” Whatever ancillary powers the provinces may p,or s
possess in virtue of section 92 (16) they can only be orF %ANADA
ancillary to the local matters comprised in the preceding Bq;ib §3°3
clauses as therein defined and they can only be exercised E‘XT;TX%‘;
in relation to “ matters of a merely local or private nature mo Amexp

. . ~HE
within the province. SUPREME

As regards clause 1 of section 92, which is also relied Couer Act”
upon, the exception “the office of Lieutenant-Governor” DufiCJ.
points to the subject-matter and the scope of the clause.
The term “provincial constitution” is employed as the
heading of Title V. That title deals with the Executive
Government of the provinces, with constitution of their
legislative institutions and very largely with appointments
to Legislative Councils and elections to Legislative Assem-
blies. The heading of Title V may be contrasted with
that of Title VI, “Distribution of ILegislative Powers.”
There is nothing in the enactments of the earlier title
supporting the contention that clause 1 of section 92 can
be read as enlarging the authority of the legislature under
the other clauses of that section, or as freeing the legis-
lature from the restrictions imposed by those clauses.

I now come to section 101. That section has two
branches, one which deals with a general court of appeal
for Canada, while the other relates to the establishment
of additional courts for the better administration of the
laws of Canada. The phrase “laws of Canada” here
embraces any law “in relation to some subject-matter,
legislation in regard to which is within the legislative com-
petence of the Dominion” (Consolidated Distilleries v.
The King (1)).

It may be added that it has been held to give authority
to Parliament in relation to the jurisdiction of provincial
courts; and to impose on such courts judicial duties in
respect of matters within the exclusive competence of
Parliament: insolvency (Cushing v. Dupuy (2)); in elec-
tion petitions (Valin v. Langlois (3)).

(1) 119331 AC. 508, at 522. (2) (1880) 5 App. Cas. 409.
(3) (1879) 5 App. Cas. 115, at 119, 120.
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1940 Furthermore, the general jurisdiction of Parliament in
Rerenence Telation to peace, order and good government has been
Lo, €xercised in imposing duties on provincial courts in rela-
Comrerence tion of appeals from the courts of territories not within
Pamimene the limits of the provinces. Examples are: the appeal to
OTF(')CANADA the Court of Queen’s Bench for Manitoba from the
B No.9, court of the North-West Territories (Riel v. The Queen
i (1)); and the appeal from the courts of the Yukon to
ro Ameno the Supreme Court of British Columbia (McDonald v.
Sornms  Belcher (2)).

Courr Acr.”  Ag respects the gemeral court of appeal, the. authority
Duff CJ. is “notwithstanding anything in this Act, from time to
T time” to- make provision “for the constitution, main-
tenance, and organization of a general court of appeal for
Canada.” And the question for determination is whether

this enactment imports an ambit of legislative authority

that embraces the power to endow the court constituted

under it with “ultimate and exclusive” jurisdiction in

respect of appeals from provincial courts.

Prima facie, the authority is to make legislative pro-
vision for a court which shall have general authority as
a court of appeal for Canada; and to provide for the
constitution and organization of that court. This neces-
sarily involves the power to subject every court of judi-
cature or of public justice to the appellate jurisdiction of
the court so to be constituted.

The section, until it is acted upon by Parliament, sub-
tracts nothing from the legislative authority of the prov-
inces. It subtracts nothing from any judicial authority
exercisable in the Dominion. But when the Court is
constituted and its jurisdiction and powers are defined
by Dominion legislation, such legislation takes effect accord-
ing to its scope and purport notwithstanding anything in
the Confederation Act or anything done under that Act.
Therefore, it is within the ambit of the legislative author-
ity conferred by this section to define the cases in which,
and the conditions under which, the appellate jurisdiction
may be invoked, the powers of the court in respect of the
judgments and orders it may pronounce, to provide for
making such judgments and orders effective, and for that

(1) (1885) 10 App. Cas. 675. (2) (1904) AC. 429.
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purpose to require the court appealed from to give effect 1940

to such judgments and orders according to their tenor. REFERENCE
In other words, it is competent to Parliament to give i ioes

jurisdiction to entertain an appeal in any and every case CompEreNce

in which it thinks fit to do so, and also to confer the pimianrene
correlative right of appeal in such cases and in any and OTE;%?A?;
every case to require the court appealed from to carry BiwNo.9,
out any judgment pronounced upon the appeal. This, it &5y som
appears to me, is involved, without qualification, in the o AmMexp
very words of the section. sUTpf)fME
Are you then to imply a constitutional exception impera- Covsr Acr.”
tively exempting from the operation of legislation under DuffC.J.
the section judgments or decisions from which, by the
existing law, appeal may be taken or may have been taken
to the Judicial Committee?
It is of the first importance, I think, to notice that in
ascertaining what powers are derived from the section, you
are to give effect to its language “ notwithstanding any-
thing in this Aect.”
I think, since the Statute of Westminster, I cannot, with-
out disregarding the reports of the Imperial Conferences
recited therein, imply such a qualification. On the con-
trary, the governing object of section 101 being to invest
the Parliament of Canada with legislative authority to
endow a court of appeal for Canada with general appellate
jurisdiction over all courts in Canada, and all persons
concerned in proceedings in those courts, and with power
to give complete effect to the judgments of that court,—
such being the general object of the enactment, all sub-
sidiary powers must, especially in view of the phrase just
mentioned, be implied to enable Parliament to legislate

effectively for that object.
Three considerations seem to me to be decisive:

(a) Since this legislative authority may be executed in
Canada “ notwithstanding anything in this Act,” you can-
not imply any restriction of power because of anything in
section 92. Assuming even that section 92 gives some
authority to the legislatures in respect of appeals to the
Privy Council, that cannot detract from the power of
Parliament under section 101. Whatever is granted by
the words of the section, read and applied as prima facie
intended to endow Parliament with power to effect high
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1940 political objects concerning the self government of the
Rersrence Dominion (section 3 of the B.N.A. Act) in the matter of
L';SGITs"LiflgE judicature, is to be held and exercised as a plenary power
Comremence in that behalf with all ancillary powers necessary to enable

OFTHE  pailiament to attain its objects fully and completely. So
orCanava read it imports authority to establish a court having

BTI(;L 11\}3?5, supreme and final appellate jurisdiction In Canada;

e o (b) Since, in virtue of the words of section 101, Parlia-

T0 A“;;gm ment may legislate for objects within the ambit of section
soeneme 101 regardless of any powers the provinces may possess to
Courr Act.” gffect appeals to the Judicial Committee, it follows that
Duff CJ. the general power of Parliament to make provision for the
"  peace, order and good government of Canada in relation
to such objects is in no way limited by the exception of
“Jocal matters” assigned exclusively by the introductory
words of section 91 to the legislatures of the provinces;
and, consequently, no existing judicial authority com-
petent to affect the course of judicature in Canada can be
an obstacle precluding the Parliament of Canada from

making its legislation relating to these objects effective;

(¢) Having regard to the reports of the Imperial Con-
ferences recited in the Statute of Westminster, to the pro-
_visions of that statute, and to the terms of section 101,
you cannot properly read anything in the Statute of
Westminster or in the B.N.A. Act as precluding Parlia-
ment, for the purpose of effecting its objects within the
ambit of that section from excluding from Canada the
exercise of jurisdiction by a tribunal constituted, organized
and exercising jurisdiction under the exclusive authority
of another member of the British Commonwealth of
Nations.

The exercise of such jurisdiction for Canada by a
tribunal exclusively subject to the legislation of another
member of the Commonwealth is not a subject which can
properly be described (as subject matter of legislative
authority) as a matter merely local or private within a
province. And again, the power to make laws for the
peace, order and good government of Canada in relation
to matters within section 101 being without restriction,
the power of Parliament in such matter is, as I have said
more than once, paramount. In truth, the point seems
to be governed by the decision in the Aeronautics
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Reference (1) as well as by the decision in the Radio 1940
Reference (2). The primacy of Parliament under section Rererence
101 is just as absolute as under the enumerated clauses ppo ot
of section 91. CoMPETENCE
As to appeals from the Supreme Court of Canada, or PASLIAMENT
from any additional courts established under section 101, "T‘:)%If:é’:
it ought, perhaps, to be noticed that since the provinces BuwNo.9,
can have no jurisdiction respecting them, they obviously &3 fom
fall within the ambit of the general power in relation to T0AMEND
peace, order and good government. SupREME
Second, I come to the appeal as of right, so called. Courr Act.”
Before this topic is discussed, it is advisable, I think, Duff C uff C.J.
to refer to the contention that His Majesty’s prerogative
in relation to appeals was merged in the statutory powers
of the Judicial Committee under the Judicial Committee
Acts of 1833 and 1844. I should have thought it more
. accurate to say that this legislation affirmed and regulated
the exercise of His Majesty’s prerogative power in rela-
tion to appeals. The appeal is still an appeal to His
Majesty in Council though in point of substance (British
Coal Corporation’s case (3), the appellate jurisdiction is
now exercised by the statutory court of the Judicial Com-
mittee, and I should have thought it resulted from the
terms of section 92 of the British North America Act and
the judgments in Nadan v. The King (4) and in the British
Coal Corporation v. The King (3) that before the enact-
ment of the Statute of Westminster neither the Parlia-
ment of Canada, nor the legislature of a province, could
subtract from or add to His Majesty’s prerogative as
exercised by the Judicial Committee or, to put it another
- way, to the jurisdiction of the Judicial Committee.
We have to consider the legislation of Ontario and
Quebec touching this subject, the appeal as of right, the
orders in council affecting the other provinces, except
British Columbia, and the rather special position of
British Columbia.
As to Ontario and Quebec, the statutory provisions with
which we are concerned were first enacted by the provinces
of Upper and Lower Canada in professed exercise of

authority conferred by the Constitutional Act of 1791;

(1) [1932] A.C. 54. (3) [19351 A.C. 500, at 510.
(2) [19321 A.C. 304. ' (4) [19261 AC. 482.
87083—5
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1940 they were continued in force in the province of Canada
Rm.nmncm by section 46 of the Act of Union of 1840 and are still in
It g force under .the authority of section 129 of the British
Cowmrerence North America Act.

Paroaene  To begin with Ontario and Quebec. The legislation in
or CanaoA force was considered by the Judicial Committee in the
70 ENACT
Bur No.9, year 1880 in Cushing v. Dupuy (1). The appeal was from
e a judgment of the Court of Queen’s Bench of the province
ro Ameno of Quebec, reversing the judgment of a judge of the
Surmewm  Superior Court in certain proceedings in insolvency insti-

Courr Act” tyted under an Act of the Parliament of Canada entitled
DuffCJ An Act respecting Insolvency (38 Vict., ¢. 16). An applica-

tion to the Court of Queen’s Bench for leave to appeal to
His Majesty in Council was refused on the ground that
under the Insolvency Act its judgment was final. Article
1178 of the Code of Civil Procedure of 1867 in so far as
relevant is in these words:

1178. An appeal lies to Her Majesty in the Privy Council from final
judgments rendered in appeal or error by the Court of Queen’s Bench:—

1. In all cases where the matter in dispute relates to any fee - of
office, duty, rents, revenue, or any sum of money payable to her
Majesty ; ,

2. In cases concerning titles to lands or tenements, annual rents and
other matters by which the rights in future of parties may be affected;

3. In all other cases wherein the matter in dispute exceeds the sum
or value of five hundred pounds sterling.

The corresponding Ontario enactment is to the same
effect except as to the pecuniary limit and as to another
point to which reference will be made.

The effect of the Insolvency Act in declaring the judg-
ment of the Court of Queen’s Bench to be final in
insolvency proceedings was held to preclude any appeal
under article 1178 if valid; and it was also held that legis-
lation precluding such appeal could be validly enacted in
respect of insolvency proceedings by the Parliament of
Canada under the authority of section 91 (21) relating to
Bankruptey and Insolvency unless it infringed the Queen’s
prerogative.

It was held that such an enactment would not “ infringe
the prerogative ” for the reason that

since it only provides that the appeal to Her Majesty given by the Code
framed under the authority of the Provincial Legislature as part of the

(1) (1880) 5 App. Cas. 409.



S.CR.] SUPREME COURT OF CANADA

civil procedure of the province shall not be applicable in the new pro-
ceedings in insolvency which the Dominion Act creates, such a provision
in no way trenches on the Royal prerogative.

67
1940

e
REFERENCE
AS TO THE
LEGISLATIVE

The judgment is important, first, since it characterizes Comprrance

the article of the code as a provision enacted under the
authority of the provincial legislature “as part of the
civil procedure of the province.” Second, that the legisla-
ture of the Dominion, in legislating upon a subject within
its powers, could remove proceedings under that legislation
from the operation of this provision and that in doing so
it was in no way trenching on the Royal prerogative.

It ought also to be added as of equal importance that,
the Judicial Committee having held the Court of Queen’s
Bench to be right in refusing to admit the appeal, it
follows in point of law that there was no appeal from a
judgment of the Court of Queen’s Bench which the Parlia-
ment of Canada could not declare inadmissible in insolv-
ency proceedings without infringing Her Majesty’s
prerogative.

Now, it is quite plain that, neither in 1867 nor in 1875
(it is conclusively settled by Nadan v. The King (1), as
interpreted by the British Coal Corporation’s case (2)),
neither the legislature of a province nor the Parliament of
Canada could enact laws binding upon His Majesty
respecting his appellate jurisdiction. We must, conse-
quently, hold that this provinecial legislation does not, and
cannot, be legislation upon the subject of His Majesty’s
jurisdiction.

It is legislation in relation to procedure in the provincial
courts giving directions to such courts as to proceedings
that may be taken in them in respect of appeals to His
Majesty. '

The same considerations apply to Ontario.

If the Royal Proclamation of 1763 had the effect of
creating jurisdiction then we are bound to hold under the
authorities mentioned that no legislature in Canada had,
prior to the Statute of Westminster, authority to abrogate
that jurisdiction and the powers of the provinces have not,
as explained above, been since enlarged because such
jurisdiction is not a local matter within section 92.

(1) [1926] A.C. 482. (2) [1935] A.C. 500.
87083—53 ‘
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Duffi CJ.
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1940 The same considerations apply to British Columbia in so
Rererence far as regards the statute of 1858. The order in council of
Looroaes 1856 must, I think, be taken to have been passed under
Comeerence the authority of the Judicial Committee Act of 1844; and
pﬁfﬁﬁm the orders in council of that character I am now to
oF CANADA consider.

T0 ENACT

BuuNo.9, The provinces, other than Ontario and Quebec, are
@an Ao governed in respect of the appeal as of right by orders in
0 ﬁ[ml‘m council under the statute of 1844. These orders in council
Svereme erely regulate the exercise of the jurisdiction of the
Courr Acr” Judicial Committee; but, for the reasons given, no provmce
DufCJ. can be competent to abrogate them in so far as the juris-
T diction of the Judicial Committee would be thereby
impaired; and it is only with this jurisdiction that we are
concerned, because jurisdiction is the subject matter of
this Bill. In truth, it would appear that the orders in -
council and the legislation of Ontario and Quebec assume
the existence of the jurisdiction of the Judicial Committee.
The Bill before us professes to take away that jurisdiction.
The power of Parliament even under the introductory
clause of section 91 in respect of that subject does not
conflict with any authority of the provinces in relation to
procedure in the provincial courts which postulates the

existence of the jurisdiction.

The statute of Ontario professes to declare that, except
in the cases specified, no appeal shall lie to His Majesty
in his Privy Council. " If the subject matter of this enact-
ment really is the jurisdiction of the Judicial Committee
then it is invalid. Probably, it ought to be read as a
declaration that the rights given under the statute, what-
ever they may be, apply only in the cases specified.

To sum up with regard to the appeal as of right. In
respect of that appeal, in so far as we are concerned with
His Majesty’s prerogative or the jurisdiction of the Judicial
Committee, what I have said applies to the appeal as of
right as well as to the prerogative appeal; and, I repeat,
we are concerned here only with legislation abrogating the
prerogative as regards Canada and with legislation abro-
gating the jurisdiction of the Judicial Committee as regards
Canada. If such legislation is not within the ambit of the
powers given to the provinces, or is within the ambit of
the powers of the Dominion in respect of objects contem-
plated by section 101, then the Bill is valid.
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I have proceeded thus far without any reference to the % .

judgment of their Lordships of the Judicial Committee in Rererence
the British Coal Corporation v. The King (1). I cannot [A37788

satisfy myself whether or not their Lordships intended to Co?g;zgncm

express a final view that the appeal as of right is, from the psriiament
provincial point of view, a local matter assigned to the OF CANADA

. . . . . X T0 ENAcCT
provinces for legislative action by section 92. As far as I BuwLNo.9,
can see, that particular point did not arise for decision or &y Acw
for examination in that case. TO AMEND

We have been obliged to say in some cases, and have .suf,f,fm
said with the approval of the Judicial Committee, that CoURTAct.”
observations forming no part of the ratio decidendi in DuffCJ.
judgments of the Judicial Committee do not necessarily =
acquit us of the responsibility of deciding for ourselves on
the point dealt with (Dominion of Canada v. Province of
Ontario (2)). For my own part, if I were satisfied their
Lordships had really intended to express an opinion upon
the point new before us I should regard that as conclusive
for the purposes of this reference; but I am not satisfied
they did, and I am' inclined to think they did not. In
these circumstances it is my duty to form an opinion upon
the point. I should add that their Lordships expressed no
opinion as to the effect of section 101 and, apparently, did
not consider it.

I return now to a point as to the effect of section 129 of

the British North America Act already alluded to. Their
Lordships in the British Coal Corporation’s case (3) say
that before the Statute of Westminster the Dominion
legislature was subject, in legislating under section 91, to
the limitations imposed not only by the Colonial Laws
Validity Act, but also by section 120 of the British North
America Act. I do not know that the point is now of any
practical importance, but if it has not been finally decided,
I venture to suggest, as regards section 101, that “ not-
withstanding anything in this Act” includes within its
purview every part of section 129 as well as all the other
sections of the Act.

My opinion, therefore, is:

First, that since, by the Statute of Westminster, the
obstacles have been removed which prevented the Parlia-

(1) [1935] A.C. 500, at 520, 523.
(2) [19101 AC. 637. (3) [1935] A.C. 500, at 520.
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1990 ment of Canada giving full effect to legislation for objects
Rererence Within its powers affecting the appeal to His Majesty in-
Inocarme Council, there is now full authority under the powers of
C°g‘F"§gNCE Parliament in relation to the peace, order and good gov-

Pg‘?%‘ii?i“ ernment of Canada in respect of the objects within the
1o Enacr Purview of section 101 to enact the Bill in question.

BuLNo.9, - gecondly, that neither the prerogative power of His

:oﬁigl‘n Majesty to admit appeals from Canadian courts, nor the
e exercise of that power in admitting such appeals, nor the

C§3§T Acr. jurisdiction of the statutory tribunal, the Judicial Com-

Duffcy. Mittee of the Privy Council, in respect of such appeals, or

——  in respect of appeals as of right, is subject matter for the

legislative jurisdiction of the provinces as comprised within

the local matters assigned to the legislatures by section 92,

and all such matters are, therefore, within the general

authority in relation to peace, order and good government.

The answer to the interrogatory addressed to us by His

Excellency in Council is that the Bill mentioned in the

question is intra vires of the Parliament of Canada in its
entirety.

RinFreT J—The question referred to this Court is as
follows:

Is said Bill 9, entitled “ An Act to amend the Supreme Court Act,” or
any of the provisions thereof, and in what particular or particulars, or to
what extent, intra vires of the Parliament of Canada.

The object and intent of Bill 9 is to amend the Supreme
Court Act so that the Supreme Court shall have, hold and
exercise “exclusive, ultimate” appellate civil and crim-
inal jurisdiction within and for Canada, and that its judg-
ments shall in all cases be final and conclusive.

My opinion is that the question should be answered in
the affrmative, as to all the provisions of the Bill; and
I base that opinion upon the following reasons:

It has been repeatedly laid down by the Judicial Com-
mittee adjudicating upon the powers conferred by the
British North America Act, that

the powers distributed between the Dominion on the one hand and the
provinces on the other hand cover the whole area of self-government
within the whole area of Canada
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and 4 1940

A e
whatever belongs to self-government in Canada belongs either to the REFERENCE
Dominion or to the provinces, within the limits of the British North A5TOTHE

. LEGISLATIVE
America Act. COMPETENCE
O]
(Attorney-General for Ontario v. Attorney-General for PARLIAMENT
C d 1 oF CANADA
anada) (1). o Enact
Since the adoption of the Statute of Westminster, 1931, }?;I’;’;II;IL‘;,}"
and the judgment of the Privy Council in British Coal :o%&Nmig
Corporation v. The King (2), it must be taken as now = rms
settled that appeals from Canadian courts to The King ngzrwz‘;_"
in Council are —
Rinfret J.

essentially matters of Canadian concern, and the regulation and control _—
of such appeals would thus seem to be a prime element in Canadian
sovereignty as appertaining to matters of justice.

It follows, therefore, that the real question presented
for decision is whether the power to constitute the Supreme
Court of Canada the “exclusive, ultimate” appellate
court and to prohibit all appeals to His Majesty in Council
is within the legislative competence of the Dominion
Parliament or of the provincial legislatures.

The rule of construction followed in such cases is to
decide, first, whether the Act falls within any of the classes
of subjects enumerated in section 92 and assigned exclu-
sively to the legislatures of the provinces. (Citizens
Insurance Company v. Parsons (3). If it does not, then
it must fall within the legislative competence of the
Dominion Parliament, for
the Federtaion Act exhausts the whole range of legislative power, and
whatever is not thereby given to provincial legislatures rests with the
Parliament.

(Bank of Toronto v. Lambe (4)).

The only head of provinecial legislative jurisdiction which

we have to consider is head (14) of section 92:

The administration of justice in the province, including the constitu-
tion, maintenance, and organization of provincial courts, both of civil
and of criminal jurisdiction, and including procedure in civil matters
in those courts.

If the matter of appeals to the Privy Council be within
the legislative competence of the provineces, it must fall

(1) [1912]° A.C. 571, at 581, 584.  (3) (1881) 7 App. Cas. 96, at 109.
(2) [1935] A.C. 500, at 521. (4) (1887) 12 App. Cas. 575, at 587.
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1940  under this head, for the several compartments of section
Rzm“;mm 92 cannot overlap and it must be obvious that head (14)
Syl excludes the others.
Comeerence The controlling words in head (14) are “The admin-
Pﬁ&ﬁim istration of justice in the provinces.” The words are not:
or Canapa in respect of or for the province; they restrict the power
ﬁrgf‘ 11}8?3’ to the administration of justice “in the province.” These
eyl words cannot include matters of appeal from Canadian
1o AMenp courts to the Privy Council in London. (Royal Bank of
SUPREAE Canada v. The King (1); Brassard v. Smith (2), and
Courr Acr.” Provincial Treasurer of Alberta v. Kerr (3)).

RinfretJ.  As for the remainder of head (14) concerning the con-

—  stitution, maintenance and organization of provincial

courts, both of civil and of eriminal jurisdiction and the
procedure in civil matters in those courts, it need only be
said that obviously it cannot have any reference what-
ever to His Majesty in Council or to the Judicial Com-
mittee of the Privy Council.

In recent years we have had the advantage of two pro-
nouncements of the Judicial Committee on the question
of the power to abolish appeals to the Privy Council and
it seems to me that they are decisive of the point which
is now submitted to this Court.

In Nadan v. The King (4), there was an application
for special leave to appeal from a provincial court from

~ two convictions, one under a provincial Liquor Act and
the other under the Dominion Liquor Act. The point
was raised that there was no jurisdiction to give leave
having regard to section 1025 of the Criminal Code of
Canada. It was held that section 1025 was ineffective
to annul the right of His Majesty to grant special leave
to appeal in a criminal case upon two grounds, first, that
the powers of the Dominion Parliament are confined to
action to be taken in the Dominion and, second, that the
section was repugnant to the Judicial Committee Acts and,
therefore, inoperative by virtue of the Colonial Laws Valid-
ity Act, 1865.

The judgment in Nadan’s case (4) was interpreted by
the Board in the British Coal Corporation case (5), as

being based upon. those two grounds: the repugnancy of

(1) 19131 A.C. 283. (3) 19331 AC. 710.
(2) [19251 A.C. 371. (4) (19261 AC. 482.
(5) 19351 A.C. 500.
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section 1025 to the Privy Council Acts and, therefore, to 1940
the Colonial Laws Validity Act and that it could only be Reresswce
effective if construed as having extra-territorial operation, LAS T0 THE
) 5 ) . EGISLATIVE
whereas according to the law as it was in 1926 the Dominion Comeerence
statute could not have extra-territorial operation. The p,o i e s
effect of those two decisions is clearly that the matter of oF Canaba
the appeal to the Privy Council was then considered out- ﬁonfbﬂr%%,
side the territory of Canada and could only be effectively 7=
dealt with by Canadian legislation if that legislation could o Amexp
have extra-territorial operation, which it had not at the g I=%
time. By the Statute of Westminster the restriction Cousr Acr.”
imposed by the Colonial Laws Validity Act has been Rinfret J.
removed both as regards the Dominion Parliament and the —
provincial legislatures. The Dominion Parliament was
further given full power to make laws having extra-terri-
torial operation; but such power was not given to the
provincial legislatures. The following consequences seem
to be the result from the two decisions of the Privy
Council above referred to and from the subsequent enact-

ment of the Statute of Westminster:—

The question of appeals to the Privy Council was con-
sidered by the Judicial Committee as a matter of extra-
territorial operation.

It was decided that previous to the Statute of West-
minster the Dominion Parliament could not effectively
deal with the whole question of the appeals to the Privy
Council because it had not then the power to make laws
having extra-territorial operation.

It is only because such power was given to the Dominion
Parliament by the Statute of Westminster that the British
Coal Corporation case (1) was subsequently decided
upholding the Dominion’s jurisdiction.

We must conclude that a fortiori the provincial legis-
latures could not effectively legislate with regard to the
abolition of appeals to the Privy Council as the law stood
before the Statute of Westminster; and, as they continue
as before to have no legislative capacity to make any law
having extra-territorial operation, they have no power to
deal with the matter of appeals to the Privy Council.

The result would be that this matter not being within
the legislative competence of the provinces it must fall

(1) 19351 A.C. 500.
87083—8
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1940  pecessarily within the competence of the Dominion Parlia-

Nt
Rererence I0€Nt.

AS TO : : . . .
LEGISL:TH“E’E This result is further supported in my view by section

Comrerence 101 of the British North America Act.

OF THE .
Pasraneny Under that section

oF CaNADA the Parliament of Canada may notwithstanding anything in this Act
T0 ENACT  from time to time provide for the constitution, maintenance and

By No. 9, -
ENTITLED organization of a general Court of Appeal for Canada, etc.

~AxAmr  The legislative authority conferred on the Dominion

tre by that section is exclusive, paramount and plenary. It

ng:f’ffé,’;n cannot be taken away or impaired by provincial legis-
Rinfret J lation (Crown Grain Co. v. Day (1)). Its jurisdiction

— " extends as well to the laws passed by the Parliament of
Canada as to any provincial law. It is “a general Court
of Appeal for Canada” and the Dominion Parliament
may exclusively determine the appellate jurisdiction of
the Court.

One of the principal functions of a general Court of
Appeal should be to settle jurisprudence and that object
fails completely if it is not the final and ultimate Court
of Appeal. There appears to be no sound ground for the
suggestion that legislation by Parliament directed to that
purpose would not be legislation relating to the constitu-
tion, maintenance and organization of the Supreme Court
of Canada in its character as a general Court of Appeal
for Canada.

An attempt was made at the argument to make a dis-
tinction with regard to admiralty law, but I think the legis-
lative competence of the Dominion Parliament on that
subject would naturally fall under the power to deal with
navigation and shipping and the further power given by
section 101 as to the
establishment of any additional courts for the better administration of
the laws of Canada. :

For those reasons, I have come to the conclusion that
Bill 9 in toto is intra vires of the Parliament of Canada.

Crocker J—Although this bill, as it comes to us on
this reference, simply entitled “An Act to amend the
Supreme Court Act of Canada” purports to amend “ The
Supreme Court of Canada Act,” c. 35 of the Revised
Statutes of Canada, 1927, only by repealing s. 54 of that
Act and substituting for it a new section of three com-

(1) [1908] A.C. 504.
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paratively short subsections, the most cursory examination 1940
of the proposed substitution shews that it goes far beyond REFERENCE
the mere elimination from the existing section of its [ foresmrya
express recognition of the royal prerogative to grant leave Comeerexce
to appeal from the judgments of this court. Its real pmf,,ﬁﬁm
purpose is to give this court “ exclusive ultimate appellate O:o%?:g
civil and criminal jurisdiction within and for Canada,” as Bmw No.9,
it is expressed in s.s. 1. To accomplish this purpose the yy e
bill itself recognizes that the mere abrogation of the exist- 7o Amend
ing prerogative in relation to the judgments of this court SupmEAE
will not suffice, and that it requires to make an end also of Covrr Acr”
the long established prerogative of the reigning Sovereign CrocketJ
to grant special leave to appeal to His Majesty’s Privy
Council from any judgment pronounced by any of His
courts of justice in any of the provinees of the Dominion,
and to annul as well the provisions of any and every
statute or law now in force in any province under which
appeals may be taken directly as of right to the Judicial
Committee of the Privy Council in certain cases from the
judgments of provincial courts. (The Code of Civil Pro-
cedure of Quebee, as amended by 8 Edward VII, ¢. 75 and
8 George V, c. 78 expressly provides for an appeal to His
Majesty in His Privy Council from final judgments of the
Court of King’s Bench in all cases where the amount or
value of the thing demanded exceeds $12,000, as well as
in all cases concerning titles to lands or tenements, annual
rents or other matters in which the rights in future of the
parties may be affected. The Privy Council Appeals Act,
Revised Statutes of Ontario, 1937, provides also that an
appeal shall lie to His Majesty in His Privy Council
where the matter in controversy in any case exceeds the
sum or value of $4,000, as well as in any case where the
matter in question relates to the taking of any annual fee
or rent, customary or other duty or fee or any like demand
of a general and public nature affecting future rights, of
what value or amount soever the same may be, while in
all the other Provinces of Canada Imperial Orders in
Council, made under the provisions of the Judicial Com-
mittee Act, 1933, 3 & 4 William IV, c. 41, and the Judicial
Committee Act, 1844, c. 69, of the Imperial Statutes,
7 & 8 Vict., which provide for direct appeals from the
judgments of the Supreme and other courts of the several

87083—63
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190  provinces to the Judicial Committee without any special
Rererence leave of the Imperial Privy Council, undoubtedly are now
I e ODerative in the oth.er seven proYi.nces and have the same
Comrerence force and effect as if their provisions had been expressly
pﬁgﬁzm enacted by their respective legislatures.) Hence the far-
oF CANADA 1 - 1 [

o T oo reaching, all-embracing proposal of s.s. 2:
B No. 9, (2) Notwithstanding any royal prerogative or anything contained in

,‘,’Tﬂ%’r any Act of the Parliament of the United Kingdom (this manifestly
‘'m0 AMenp Would cover the BN.A. Act itself) or any Act of the Parliament of

THE Canada or any Act of the legislature of any province of Canada or any
SuprEME ,, other statute or law, no appeal shall lie or 'be brought from any court
COURE_CT' now or hereafter established within Canada to any court of appeal,
Crocket J. tribunal or authority by which, in the United Kingdom, appeals or
—_— petitions to His Majesty in Council may be ordered to be heard.

And that of s.s. 3, actually declaring that:—

(8) The  Judicial Committee Act, 1833, chapter forty-one of the
statutes of the United Kingdom of Great Britain and Ireland, 1833, and
The Judicial Committee Act, 1844, chapter sixty-nine of the statutes of
the United Kingdom of Great Britain and Ireland, 1844, and all orders,
rules or regulations made under the said Acts are hereby repealed in so
far as the same are part of the law of Canada.

The undoubted effect of the enactment of such a measure
by the Parliament of Canada would be an-open defiance
by that body of the authority of any of the provincial
legislatures of Canada to legislate in respect either of
appeals as of right directly to the Judicial -Committee of
the Privy Council from the judgments of provincial courts
now or hereafter established within Canada, or in respect
of the royal prerogative to grant leave to appeal thereto
independently of the provisions of any statute or law duly
enacted by -the legislature of any province or duly estab-
lished by Order in Council under the provisions of the
Imperial Judicial Committee Acts of 1833 and 1844. It
would amount to an attempt on the part of the Parliament
of Canada to arrogate to itself the complete control of the
administration of justice in all the Provinces of the
Dominion in so far as the finality of judgments in civil as
well as in criminal cases is concerned and the right of the
subject or anybody submitting to the jurisdiction of a
provincial court to petition His Majesty for leave to appeal
to him for redress through his Judicial Committee, and
thus to strike at the constitutional integrity of all the
provinces of Canada as self-governing entities under the
British Crown.
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If any warrant exists for the presentation to the Parlia-
ment of Canada of such a drastic bill it must be found
either in the Statute of Westminster, 1931, 22 George V,

77
1940
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ch. 4, or in the British North America Acts, 1867 to 1930. COMPETENCE

Sec. 4 of the first mentioned Imperial Statute, enact-
ing that the Parliament of a Dominion has full power to
make laws having extra-territorial operation, has been
much stressed as a justification for the presentation of the
bill in question. It is contended that its enactment would
have extra-territorial operation inasmuch as it would pro-
hibit the hearing of appeals by His Majesty’s Judicia
" Committee of the Privy Council, which sits in the United
Kingdom beyond the territorial limits of Canada.

The answer to this contention, I think, is that in so
far as the direct right of appeal to the Judicial Com-
mittee of the Privy Council provided by the statutes of
Quebec and Ontario and by orders in council in the other
provinces of the Dominion is concerned, the principal, and
indeed the only effective, operation of the now proposed
enactment would be the virtual repeal of these provincial
statutes and orders in council, which manifestly could have
effect only in Canada. This would be true also of the
proposed abrogation of the royal prerogative in relation
to the granting not only of appeals from the judgments
of any provincial court in Canada, but also in relation to
the granting by royal prerogative of appeals from judg-
ments of the Supreme Court of Canada. So far as the
exercise by the Sovereign of the royal prerogative is con-
cerned, it cannot in any sense be said to be localized
either in the place where the Sovereign resides nor in
the place where His Judicial Committee sits, as was so
clearly pointed out by Viscount Haldane in delivering the
judgment of the Judicial Committee of the Privy Council
in Hull v. McKenna (1): “ The Judicial Committee of
the Privy Council,” said Lord Haldane,
is not an English body in any exclusive sense. It is no more an English
body than it is an Indian body, or a Canadian body, or a South African
body, or for the future, an Irish Free State body. There sit among our
numbers Privy Councillors who may be learned Judges of Canada—theére
was one sitting with us last week—or from India, or we may have the

Chief Justice, and very often have had them from the other Dominions,
Australia and South Africa. I mention that for the purpose of bringing

(1) [1926]1 I.R. 402, at 404.
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out the fact that the Judicial Committee of the Privy Council is not a
body, strictly speaking, with any location. The Sovereign is everywhere
throughout the Empire in the contemplation of the law. He may as well
sit in Dublin, or at Ottawa, or in South Africa, or in Australia, or in
India as he may sit here, and it is only for convenience, and because
we have a Court, and because the members of the Privy Council are
conveniently here that we do sit here; but the Privy Councillors from
the Dominions may be summoned to sit with us, and then we sit as an
Imperial Court which represents the Empire, and not any particular part
of it.

In British Coal Corporation v. The King (1), Lord Sankey
in delivering the judgment of the Judicial Committee said:

It may now be considered whether there is since the statute (author-
izing appeals as of right to the Privy Council) any sufficient reason why
this matter of the special or prerogative appeal to the King in Council
should be treated, as being something quite special and as being a
matter standing, as it were, on a pedestal by itself. Ought it not to be
treated as simply one element in the general system of appeals in the
Dominion? The appeal, if special leave is granted, is from the decision
of a Canadian Court, and is to secure a reversal or alteration of an
order of a Canadian Court: if it is successful, its effect will be that the
order of the Canadian Court will be reformed accordingly. Rights in
Canada and law in Canada will thus be affected. The appellant and
respondent in any such appeal must be either Canadian citizens or
persons who have submitted to the jurisdiction of the Canadian courts.
Such appeals seem to be essentially matters of Canadian concern, and

"the regulation and control of such appeals would thus seem to be a

prime element in Canadian sovereignty as appertaining to matters of
justice. But it is said that this class of appeal is a matter external to
Canada: emphasis is laid particularly on the fact that the Privy Council
sits in. London, and that in form the appeal by special leave is not to
the Judicial Committee as a Court of Law, but to the King in Council
exercising a prerogative right outside and apart from any statute. As
already explained, this latter proposition is true only in form, not in
substance. But even so the reception and the hearing of the appeal
in London is only one step in a composite procedure which starts from
the Canadian court and which concludes and reaches its consummation
in the Canadian court. What takes place outside Canada is only ancillary
to practical results which become effective in Canada. And the appeal
to the King in Council is an appeal to an Imperial, not a merely British,

tribunal.

The last mentioned case, which was an application for
leave to appeal from a criminal conviction, decided that
the extent of the legislative competence conferred on the
Canadian Parliament in regard to appeals to the King in
Council in criminal matters must now be ascertained from
its constituent Act, the British North America Act, and

(1) [1935] A.C. 500, at 521.



S.CR.] SUPREME COURT OF CANADA 79

that s. 91 of that Act, read with the rest of the Act by }_{‘1_9

necessary intendment, invested the Parliament with power Rererence
to. regulate or prohibit appeals to thf; I_{mg in Cou'ncll in A
criminal matters. In the course of his judgment Viscount Comperence

Sankey said, at p. 520: PARLTAMENT

. . . . . . . oF CANADA -
A most essential part of the administration of justice consists of 10 ENACT

the system of appeals. It is not doubted that with the single exception Bp; No.9,
of what is called the prerogative appeal, that is, the appeal by special ENTITLED
leave given in the Privy Council in London, matters of appeal from AN Acr
Canadian courts are within the legislative control of Canada, that is, T qénn::END
of the Dominion of the Provinces, as the case may be. SUPREME

So that, while the decision in British Coal Corporation v. Courr Act.”

The King (1) may be taken to have settled the question kae”
of the right of the Dominion Parliament (by reason of its
exclusive legislative jurisdiction in relation to criminal law,
including procedure in criminal cases) to prohibit appeals
to the King in Council in criminal matters, that decision
does not extend to appeals, either as of right or by the
exercise of the royal prerogative in relation to classes of
subjects, which the British North America Act has assigned
exclusively to the Legislatures of the Provinces.

Apart, however, from these considerations and pro-
nouncements it seems to me that it is only necessary to
examine ss. 2 of s. 2 of the Statute of Westminster in
connection with and in the light of ss. 2 of s. 7 of that
statute to see that s. 3 of that statute respecting the
power of the Parliament of the Dominion to make laws
having extra-territorial operation could not reasonably be
held to apply to such a matter as the royal prerogative
to grant leave to appeal to the Judicial Committee of the
Privy Council. Ss. 2 of s. 7 provides that ss. 2 of s. 2
shall extend to laws made by any of the Provinces of
Canada and to the powers of the legislatures of such
provinces. The provisions, therefore, of ss. 2 of s. 2 of
the Statute of Westminster enacting that no law and no
provision of any law made after the commencement of
that Act by the Parliament of a Dominion shall be void
or inoperative on the ground that it is repugnant to the
law of England or to the provisions of any existing or
future Act of Parliament of the United Kingdom or to
any order, rule or regulation made under any such Act,
and that the powers of the Parliament of the Dominion

(1) 119351 A.C. 500.
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1o40 shall include the power to repeal or amend any such Act,
Rererence Order, rule or regulation, in so far as the same is part of
LASTOTHE the law of the Dominion, applies in the same way to laws

EGISLATIVE :
Comrerence Mmade by any of the Provinces of Canada and to the powers
Pavianrene Of the Legislatures of those Provinces as it does to laws

orCanara made by the Parliament of Canada and to the powers of
BT"nflﬁ':,%,. that Parliament. The power, therefore, to repeal or amend

ENTILED - any Act of the Parliament of the United Kingdom or any

o Amzxp order, rule or regulation made thereunder, whether such
Sormm repeal or amendment be made by the Parliament of Canada
Courr Acr.” in relation to matters within its legislative jurisdiction or
CrocketJ. PY the legislature of any province in relation to matters
——  within its legislative jurisdiction is expressly limited by the
words “in so far as the same is part of the law of the
Dominion,” i.e., Canada and its several component prov-
inces.

. If the extra-territorial argument is not fully met by
what I have already said, it is in my opinion effectually
disposed of by reference to ss. 1 and 3 of s. 7 of the Statute
of Westminster. The argument in behalf of the Dominion
in this regard rests entirely upon the fact that ss. 2 of s. 7,
which extends the provisions of ss. 2 of s. 2 to the Legis-
latures of the Provinces, makes no specific mention of s. 2
relating to the power of the Parliament of the Dominion
to make laws having extra-territorial operation. It is
claimed that this omission shews conclusively that it was
the intention of the Imperial statute to confer some new
power upon the Parliament of a Dominion as distinguished
from the Legislatures of the Provinces. Ss. 2 of s. 7, how-

ever, explicitly enacts that

the powers conferred by this Act (including of course that conferred by
s. 3) upon the Parliament of Canada or upon the Legislatures of the
Provinces shall be restricted to the enactment of laws in relation to
matters within the competence of the Parliament of Canada or of any
of the Legislatures of the Provinces respectively, )

so that by the operation of this ss. 3 of s. 7 alone s. 3
could not well be held to confer upon the Parliament of
Canada any power to make laws in relation to matters,
which were not already within its competence at the time
of the passing of this Imperial statute. This accords -
entirely with the principle laid down by Lord MacMillan
in delivering the judgment of the Judicial Committee in
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Croft v. Dunphy (1), in holding that the Parliament of 1940
Canada was competent to provide by ss. 151 and 207 of Rererence
the Customs Act (R.S. Canada 1927, ch. 42 as amended in [AST0THE

! . N 7~ " LEGISLATIVE
1928) that any vessel registered in Canada hovering within Comeerence

twelve miles of Canada having on board dutiable g0ods, p.oysrmxe

the vessel and her cargo were to be seized and forfeited. Ofo%§$

Lord MacMillan there said: BmL No. 9,

ENTITLED
But while the Imperial Parliament may be conceded to possess such « Ax Acp

powers of legislation under international law and usage, the respondent To AMEND
contends that the Parliament of Canada has no such powers. It is not THE
contested that under the British North America Act the Dominion legis- Cormn aer »
lature has full power to enact customs laws for Canada, but it is main- —
tained that it is debarred from introducing into such legislation any CrocketJ.
provisions designed to operate beyond its shores or at any rate beyond —

@ marine league from the coast.

In their Lordships’ opinion the Parliament of Canada is not under
any such disability. Once it is found that a particular topic of legislation
is among those upon which the Dominion Parliament may competently
legislate as being for the peace, order and .good government of Canada
or as being one of the specific subjects enumerated in s. 91 of the British
North America Act, their Lordships see no reason to restrict the per-
mitted scope of such legislation by any other consideration than is
applicable to the legislation of a fully Sovereign State.

Although the Statute of Westminster was then in force
and their Lordships’ attention was drawn to s. 3, which it
was suggested had retrospective effect, their Lordships held
in the view which they had taken of that case it was not
necessary to say anything on that point beyond observing
that the question of the validity of extra-territorial legis-
lation by the Dominion could not at least arise in the
future. The decision, however, as I have already inti-
mated, is clearly in line with the express provisions of
ss. 3 of 8. 7 of the Statute of Westminster, which so
explicitly restricts the Parliament of Canada in making
laws having extra-territorial operation to matters within
its competence. This obviously can only refer to matters
within the competence of the Parliament of Canada under
the provisions of the British North America Acts, 1867 to

1930, in the light of the provisions of ss. 1 of that section
enacting that

Nothing in this Act shall be deemed to apply to the repeal, amendment
or alteration of the British North America Acts, 1867 to 1930, or any
order, rule or regulation made thereunder.

(1) 119331 AC. 156, at 163.
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1940 Far, then, from conferring any new legislative powers
Rererence upon the Parliament of Canada in derogation of the legis-
L::}Ig;:’lf‘llgll lative powers of its several provinces, the Statute of West-
C°“§§’2T;§°E minster plainly preserves the British North America Acts,
Pamament 1867-1930, intact and, moreover, explicitly restricts the
"T‘;%A;“AAC?: legislative powers of both the Dominion Parliament and
Buw No.9, the provincial legislatures to their respective legislative

Erﬂ,“f‘c’,} fields, as prescribed by those Acts.

o &I‘;EN” If I am right in this view it follows that if any authority

Suereme  exists for the enactment of this far-reaching bill by the
Courr Act” b, rliament of Canada it must be sought within the four
CrocketJ. corners of the British North America Act itself.

Now, there are but two sections of that Act which are
or possibly can be relied upon to support it or any part of
it, viz: ss. 91 and 101.

Dealing first with s. 91, this is the well- known sectlon
which prescribes the general authority of the Parliament
of Canada to make laws for the peace, order and good
government of Canada in relation to all matters not coming
within the classes of subjects assigned exclusively to the
Legislatures of the Provinces. In addition to this general
authority, and subject to the express limitation mentioned,
it declares that
for greater certainty, but not so as to restrict the generality of the fore-
going terms of this section * * * (notwithstanding anything in this
Act) the exclusive legislative authority of the Parliament of Canada
extends to all matters coming within the classes of subjects next herein-.
after enumerated.

Then follows the enumeration of 29 specific classes of
subjects. »

If the subject matter of this bill does fall within any of
the classes of subjects assigned exclusively to the Legis-
latures of the Provinces, it seems perfectly clear that the
residuary power conferred on the Parliament of Canada
by the introductory words of s. 91 to make laws for the
peace, order and good government of Canada does not
authorize its enactment by that body. Our first duty,
therefore, is to determine whether the bill does or does not,
relate to matters falling within the exclusive legislative
prerogative of the Provinces. These 16 classes of subjects
include:
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1. The amendment from time to time, notwithstanding 1940
anything in this Act, of the constitution of the Province, Rererence
except as regards the office of Lieutenant-Governor. AS T0 THE

LEGISLATIVE

13. Property and civil rights in the province. ConpeTENCE

14. The Administration of Justice in the Province, 1:,;“8:11}4;1?

including the constitution, maintenance and organization B’f& flﬁﬂocg
of Provincial Courts, both of civil and of criminal juris- ENTITLED’
diction, and including procedure in civil matters in those m“}&‘;g
courts. THE
. . SuPREME

That the proposed enactment directly and vitally con- Courr Acr.”
cerns the administration of justice in all the Provinces of Crocket J.
Canada is self-evident. Its avowed purpose is to constitute = —

this court a court ,

of exclusive ultimate appellate civil and criminal jurisdiction within and
for Canada,

and to that end,

notwithstanding any Royal prerogative or anything contained in any Act
of the United Kingdom * * * or any Act of the Legislature of any
Province of Canada

to prohibit all appeals “ from any court now or hereafter
established within Canada” to the Judicial Committee of
His Majesty’s Privy Council. How then could it possibly
be said that the bill does not essentially relate to the
administration of justice in every province of the Dominion,
or that it is not designed to nullify or render inoperative
the laws of all the nine provinces of Canada, under which
appeals now lie directly to that body from provincial courts
—both appeals as of right in specified cases, as well as
appeals in all other cases in which His Majesty may be
advised to grant special leave to appeal thereto?

Counsel for the Attorney-General of Canada, however,
argued that the meaning of the expression “ The Adminis-
tration of Justice,” as used in enumeration 14, is not only
limited territorially by the words “in the Province,” but
also by the words
including the constitution, maintenance and organization of Provincial

Courts both of civil and of criminal jurisdiction, and including procedure
in civil matters in those courts.

It was never intended, of course, that the laws which
s. 92 exclusively empowered the legislature “in each
Province ” to make in relation to matters coming within
the classes of subjects therein enumerated should have
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any application beyond the limits of the province in which
they are enacted. That fact, however, in no way adds to
the residuary power of the Dominion Parliament under
the introductory words of s. 91 to make laws for the peace,
order and good government of Canada in relation to all
matters not coming within the classes of subjects “ assigned
exclusively to the Legislatures of the Provinces,” that is
to say, to the legislatures of all the provinces of Canada
alike. Obviously no single legislature could make laws in
relation to the administration of justice in any other than
its own province, but the legislatures of all the nine
provinces of Canada are indisputably authorized by
s. 92 (14) to exclusively make laws in relation to the
administration of justice in their several provinces. The

“question is, not whether any single province could legislate

in relation to the administration of justice in any other
province, but whether the Dominion Parliament under
s. 91 is authorized to make laws in relation to the adminis-
tration of justice in all the provinces of Canada alike
merely because the legislature of each province necessarily
can make laws in relation to the administration of justice
only in and for its own province. The answer to such a
question, I think, must be No.

As to the argument that the quoted words immediately
following narrow and limit the meaning of the general
words “ The Administration of Justice in the Province,”
Street, J. in his judgment in Regina v. Bush (1), sitting
with Armour, C.J. and Falconbridge, J. in the Ontario
Divisional Court in 1888, effectually, I think, disposed of
this precise point when he said:

But these words (including the constitution * * * of provincial
courts) do not, as I read the clause, in any way limit the scope of the
general words preceding them, by which the whole matter of the adminis-
tration of justice is included. The fundamental weakness of the defend-
ant’s argument appears to be his assumption that the word “including”
in this para. 14 is to be read as if it were “ videlicet” or as if the words
“The Administration of Justice” were to be treated, for the purpose of
this discussion, as being entitled to no weight.

His Lordship in the course of this judgment said that
para. 14 of s. 92 appeared to him to be sufficient to

(1) (1888) 15 O.R. 398, at 403.
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confer upon the provincial legislatures the right to regulate and provide 1940

’ 3 . ; , ; . . . . t' .
for the whole machinery connected with the administration of justice in REF‘ERVE-NCE

the provinces, including the appointment of all the judges and officers AS TO THE

requisite for the proper administration of justice in its widest sense. LEGISLATIVE
. . COMPETENCE

and pointed out that the general, governing words of that _ orrae
PARLIAMENT

paragraph were subject to no other limitation than that ¢ Canana
to be found in para. 27 of s. 91 (“The Criminal Law, ﬁgf%%%
except the constitution of courts of criminal jurisdiction, “gnrrrLED
. . . . . (g

but including procedure in criminal matters”) and that m‘%&NM‘%&
contained is Part VII under the title “Judicature” o THE
(ss. 96 to 101 inclusive) relating to the appointment of coynr Acr”
judges of Superior, District and County courts and the Crocket J
payment of their salaries and to the authority of Parlia- ~—
ment to provide for the constitution, maintenance and
organization of a general Court of Appeal for Canada and
for the establishment of any additional courts for the
better administration of the laws of Canada.

Everything coming within the ordinary meaning of the expression “the
administration of justice,” not covered by (these) sections, (he said)
remains, in my opinion, to be dealt with by the provincial legislatures
in pursuance of the powers conferred upon them by para. 14 of s. 92
* % * Tt is clearly the intention of the Act that the provincial
legislatures shall be responsible for the administration of justice within
their respective provinces, excepting in so far as the duty was cast upon
the Dominion Parliament. The only duty cast upon the Dominion
Parliament in the matter is contained in the clauses to which I have
referred.

My Lord the Chief Justice in delivering the unanimous
judgment of this court in 1938 in the matter of the
Reference concerning the authority of judges and junior
and acting judges, etc., to perform the functions vested in
them respectively by the Ontario Children’s Protection Act
and other Acts of the Ontario Legislature (1) expressly
approved the judgment of Street, J. in this case and quoted
two of the passages I have ventured now to reproduce.
Relating as it does so essentially to the Administration of
Justice, as that expression is ordinarily understood, in all
the provinces of Canada alike, it is, as I have already indi-
cated, impossible to say that the main purpose and the real
subject matter of the proposed enactment now before us
does not fall within the classes of subjects, which the
British North America Act has assigned exclusively to
the Legislatures of the Provinces. For that reason the

(1) [19381 S.CR. 398.
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residuary power of the Dominion Parliament cannot

Rererence  Properly be invoked in its support.

AS TO THE

Leasuarve  This being so, the question remains, as regards s. 91,

COMPETENCE

OF THE

whether, notwithstanding the fact that the proposed denial

Paruament of the Royal prerogative to grant direct appeals from all
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courts in and throughout Canada to the Judicial Com-
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posed abolition of all direct appeals as of right, for which
the laws of all the provinces now provide, prima facie fall
, Within enumerated head 14 of s. 92, do not also fall within
any one of the 29 specific classes of subjects enumerated

Cr“_l“*t I in s. 91, in which event the power of the provincial legis-

latures would be overborne according to the principle laid
down by the Judicial Committee in Citizens Insurance Co.
v. Parsons (1) ; Dobie v. Board for the Management of the
Temporalities Fund of Presbyterian Church of Canada (2),
and Russell v. The Queen (3). '

In expounding the principle of the pre-eminence of
Dominion legislation in cases of conflict between the
enumerated heads of ss. 91 and 92, as declared by the
non obstante clause in the second branch of the former
section, Sir Montague Smith in the Parsons case (4)
pointed out that it was obvious that in some cases where
apparent conflict exists it could not have been intended

that the powers exclusively assigned to the provincial legislature should
be absorbed in those powers given to the Dominion Parliament
* * * Tt could not (he said) have been the intention that such a
conflict should exist; and in order to prevent such a result, the two
sections must be read together, and the language of one interpreted, and,
where necessary, modified, by that of the other. In this way it may in
most cases be found possible to arrive at a reasonable and practical con-
struction of the language of the sections so as to reconcile the respective
powers they contain and give effect to all of them.

Does then the real subject matter of this bill fall within
any of the classes of subjects specifically enumerated in
8. 917

The only one of the 29 enumerated heads of this section
having any possible relevancy on this subject is that which
has already been mentioned, (27), The Criminal Law,
except the constitution of courts of criminal jurisdiction,
but including procedure in criminal matters. Reading the

(1) (1881) 7 App. Cas. 96, at 109. (2) (1882) 7 App. Cas. 136, at 149.
(3) (1882) 7 App. Cas. 829, at 836. (4) (1881) 7 App. Cas. 96.
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two sections together and setting 21 (27) against 92 (14),
there can be no doubt that the intention was that the
exclusive power of the legislatures to make laws in rela-
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to the exclusive power of the Dominion Parliament to
make laws in relation to the Criminal Law, except the
constitution of courts of criminal jurisdiction, but includ-
ing procedure in criminal matters, and that with that
single exception, so far as s. 91 is concerned, it conferred
upon the Dominion no express legislative power in relation
to the administration of justice in the provinces.

While it is true that the decision of the Privy Council
in British Coal Corporation v. The King (1) settled the
question that s. 91 invests the Dominion Parliament with
the power to regulate or prohibit appeals to the King in
Council in criminal matters, that decision, as previously
pointed out, manifestly proceeded on the ground that The
Criminal Law, including procedure in eriminal matters, was
specifically placed within its jursidiction by enumerated
head 27. Lord Sankey was careful to say that their
Lordships were in that judgment
dealing only with the legal position in Canada in regard to this type of
appeal in criminal matters
and that it was
neither necessary nor desirable to touch on the position as regards civil
cases.,

The Parliament of Canada has already by s. 17 of c. 53,
23-24 Geo. V (1933), provided that

Notwithstanding any royal prerogative, or anything contained in the
Interpretation Act or in the Supreme Court Act, no appeal shall be
brought in any criminal case from any judgment or order of any court
in Canada to any court of appeal or authority by which in the United
Kingdom appeals or petitions to His Majesty in Council may be heard.
Indeed, that was the particular enactment, the constitu-
tional validity of which was challenged in the British Coal
Corporation case (1), and definitely held by that judg-
ment to be within its legislative competence for the reason
above indicated. This fact would seem to make it clear
that the presently proposed enactment is directly aimed at
the regulation and control of appeals to the Judicial Com-
mittee of the Privy Council in all civil cases throughout
Canada, regardless of the provisions of any and all existing

(1) 19351 A.C. 500.
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1040 provincial laws. I have endeavoured to shew that this
Rermnence 1S quite beyond the legislative power vested in the Parlia-
[ e ment of Canada by s. 91 of the B.N.A. Act.

Comeerence  This brings me to the more difficult question as to

Pararene Whether justification can be found in s. 101 for the pro-
or %:?:cp: posal of this bill to completely do away with all appeals
B No.9, from Canada to the Judicial Committee of His Majesty’s
EIZT;TTKE'; Privy Council and to give this court “exclusive ultimate
ro Amenp appellate and civil and criminal jurisdiction within and
sorem o for Canada.” That this section enacting that the Parlia-
Courr Acr” ment of Canada may, notwithstanding anything in this
Crocket J. Act, provide for the constitution, maintenance and organi-
—  zation of a General Court of Appeal for Canada, consti-
tutes a further exception to the exclusive power of the
provincial legislatures to make laws in relation to the
Administration of Justice has already appeared. It is not
questioned that the unrestricted power to constitute and
organize a court necessarily implies power to define its
jurisdiction and provide for the regulation of its procedure,
nor, of course, that the exercise of such a power directly
concerns the administration of justice. The difficulty arises
from the fact that while s. 92 vests the exclusive legis-
lative power in relation to the general subject of the admin-
istration of justice as well as in relation to civil rights in
the Provincial Legislatures, s. 101, notwithstanding that
fact, specifically invests the Dominion Parliament with
power to constitute and organize a General Court of Appeal
for Canada, and that we are again confronted with two
apparently conflicting enactments, which must be read
together and so interpreted as to give, as far as possible,
reasonable and practical effect to each. This, as I take
it, is the meaning of Sir Montague Smith’s pronouncement
above quoted in my discussion of the apparent conflict
between ss. 91 and 92 regarding Procedure in Criminal
Matters and Administration of Justice in the Provinces,
and in my opinion it is quite as applicable to the question
now under review, for, as he said, it could not have been
intended that the powers exclusively assigned to the Pro-
vincial Legislatures should be absorbed in those powers

given to the Dominion Parliament.
It is clear enough that s. 101 must be read as conferring
upon the Dominion Parliament whatever legislative author-
ity is necessary to the constitution and organization of a
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General Court of Appeal for Canada, no matter to what 1940

extent the -exercise of such authority may infringe upon Rererence
the exclusive legislative rights of the provincial legislatures [A570%%%
as defined in ss. 92. Indeed, this court and the Judicial Comzerence

Committee of the Privy Council have both decided, as p,priantext
regards this conflict of legislative authority, that the pro- or Canapa
vincial legislatures have no authority to limit the right of ﬁrﬁf §3°§
appeal to this court or in any way impair the jurisdiction 3 g
conferred upon it by the Supreme Court Act. See Clark- o Amenp
son v. Ryan (1); City of Halifax v. McLaughlin Carriage gypre..
Co. (2), and Crown Grain Co. Ltd. v. Day (3). An exam- Courr Act.”
ination of these cases shews that the decisions all pro- crocketJ.
ceeded on the ground that, if the provinces could so legis- —
late, they could take away the jurisdiction of this court
entirely and thus virtually defeat the object of its con-
stitution and organization. No such consideration arises
here. ,

The question with which we are immediately concerned
is, not the power to prescribe what type or class of case
may be appealed from provincial courts to this court, but
the power, not only to abrogate the Royal prerogative, in
respect of the judgments of this court on such appeals,
but to abrogate it also in respect of the judgments of all
provincial courts, and to abolish as well all per saltum
appeals, which now lie to the Judicial Committee of His
Majesty’s Privy Council under provincial laws, the valid-
ity of which has never before been brought into question.
Unless such power is necessarily incidental to the constitu-
tion, maintenance and organization of a General Court of
Appeal for Canada, I cannot, for my part, see how it
can be justified by the terms of s. 101 or any of the cases
relied upon by counsel for the Attorney-General of Canada.
To hold otherwise would, in my most respectful opinion, be
to practically ignore s. 92 (14) as well as s. 92 (13) and
virtually transfer to the Dominion Parliament the regula-
tion and control of these two classes of subjects—the most
general and important of all the 16 classes of subjects
which the B.N.A. Act has marked out as the exclusive
legislative jurisdiction of the provinces—by the -simple
expedient of amending the Supreme Court of Canada Act
and thus placing the final disposition of all litigation in

(1) (18%0) 17 S.C.R. 251. (2) (1907) 39 SCR. 174.
(3) [19081 A.C. 504.
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1040 Canada, no matter how important the constitutional and
Rermrence property and civil rights involved may be, in the hands

e s Of a court established and exclusively controlled by Domin-

Comerrence ion legislation, without the long cherished right of recourse

Pasranenr t0 the Crown for the redress of any grievance, which may

o %gg be suffered by any litigant in connection therewith. Could
BmwNo.9, it fairly be said in reading s. 101 together with s. 92 with

e a view to give, as far as possible, reasonable and practical

ro Amenp effect to each, that the Parliament of Canada would be

SUgEEME justified by s. 101 in arrogating to itself, as necessarily

Courr Acr.” incidental to the constitution, maintenance and organiza-
CrocketJ. tion of this court, the power to regulate and control the
——  Administration of Justice, as well as Property and Civil
Rights in all the provinces to such an extent as is pro-
posed in this bill?

In discussing the introductory words of s. 91 in deliver-
ing the judgment of the Privy Council in the Board of

Commerce case (1), Viscount Haldane said:

No doubt the initial words of s. 91 of the British North America
Act confer on the Parliament of Canada power to deal with subjects
which concern the Dominion generally, provided that they are not with-
held from the powers of that Parliament to legislate, by any of the
express heads in s. 92, untrammelled by the enumeration of special heads
in s. 91. It may well be that the subjects of undue combination and’
hoarding are matters in which the Dominion has a great practical interest.
In special circumstances, such as those of a great war, such an interest
might conceivably become of such paramount and overriding importance
as to amount to what lies outside the heads in s. 92, and is not covered
by them. The decision in Russell v. The Queen (2) appears to recognize
this as constitutionally possible, even in time of peace; but it is quite
another matter to say that under normal circumstances general Canadian
policy can justify interference, on such a scale as the statutes in con-
troversy involve, with the property and civil rights of the inhabitants
of the provinces. It is to the Legislatures of the Provinces that the regu-
lation and restriction of their civil rights have in general been exclusively
confided, and as to these the provincial legislatures possess quasi-sovereign
authority. It can, therefore, be only under necessity in highly exceptional
circumstances, such as cannot be assumed to exist in the present case,
that the liberty of inhabitants of the provinces may be restricted by the
Parliament of Canada, and that the Dominion can intervene in the
interests of Canada as a whole in questions such as the present one.

And further, in discussing the question as to whether the
Dominion legislation there under consideration fell under
s. 91 (27) (The Criminal Law) His Lordship used this
language at pp. 198 and 199:

(1) [1922] 1 AC. 191, at 197. (2 (1882) 7 App. Cas. 829.
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It is one thing to construe the words “the criminal law,- except 1940
the constitution of courts of criminal jurisdiction, but including the R —_—
procedure in criminal matters,” as enabling the Dominion Parliament Agg‘fggm
to exercise exclusive legislative power where the subject-matter is one Jpgrsrarve
which by its very nature belongs to the domain of criminal jurisprudence. CoMPLETENCE
A general law, to take an example, making incest a crime, belongs to _ OF THE
this class. It is quite another thing, first to attempt to interfere with P()A:Ié:xflir
a class of subject committed exclusively to the Provincial Legislature, and 5 Exacr
then to justify this by enacting ancillary provisions, designated as new BrrL No.9,

phases of Dominion criminal law which require a title to so interfere ENTITLED

as basis of their application. For analogous reasons their Lordships think “ A‘;“MI:ET
that s. 101 of the British North America Act, which enables the Parlia- ™07 oN"

ment of Canada, notwithstanding anything in the Act, to provide for the SypremE
establishment of any additional courts for the better administration of Court Act.”
the laws of Canada, cannot be read as enabling that Parliament to trench —

on provincial rights, such as the powers over property and civil rights Cr?::EtJ.
in the Provinces exclusively conferred on their Legislatures. Full signifi-

cance can be attached to the words in question without reading them

as implying such capacity on the part of the Dominion Government. It

is essential in such cases that the new judicial establishment should be

a means to some end competent to the latter.

The King v. Consolidated Distilleries Limited (1) was
an appeal from the judgment of Audette, J. of the
Exchequer Court, granting a motion made by the defend-
ant appellant as third party to set aside the third party
notice on the ground that the issue raised by the third
party notice between the original defendant and it was
one over which that court had no jurisdiction. This court,
Anglin, C.J. and Rinfret, Lamont and Cannon JJ., New-
combe, J. dissenting, dismissed the appeal on the ground
that the matter in controversy between the original
defendant and the third party was purely one of exclu-
sive provincial jurisdiction concerning a civil right in one
of the provinces. Anglin, C.J. in delivering the judgment
of himself and his three brethren said:

While there can be no doubt that the powers of Parliament under
s. 101 are of an overriding character, when the matter dealt with is
within the legislative jurisdiction of the Parliament of Canada, it seems
equally clear that they do not enable it to set up a court competent
to deal with matters purely of civil right as between subject and subject.
While the law, under which the defendant in the present instance seeks
to impose a liability on the third party to indemnify it by virtue of a
contract between them, is a law of Canada in the sense that it is in force
in Canada, it is not a law of Canada in the sense that it would be
competent for the Parliament of Canada to enact, modify or amend it.
The matter is purely one of exclusive provincial jurisdiction, concern-
ing, as it does, a civil right in some one of the provinces (s. 92 (13)).

(1) [1930]1 S.C.R. 531.
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1940 The really decisive question on this branch of the argu-
Rermance Ment regarding the conflict between the legislative power
ASTOTHE yested in the Dominion Parliament by s. 101 and that

LEGISLATIVE R X N .
Comerrence exclusively vested in the Provincial Legislatures by s. 92,

Paoroenr 88 I have already said is, whether the subject-matter of
or Canapa this proposed enactment is comprised in the language of
10 ENACT
BuuNo.9, 8. 101, as necessarily incidental to the exercise of the
}?PAT;TXED power thereby confided to the Dominion Parliament. Read-
ro Amenp ing the section in connection with and in the light of s. 92,
SUf,;?ME as it must be, it is in my opinion our clear duty to so
Courr Acr.” construe it as to interfere as little as possible with the
Crocket J. general scheme of the British North America Act regard-

— ing the distribution of legislative powers between the
Dominion and the Provinces, and thus, while fully safe-
guarding the overriding legislative powers of the Dominion,
in so far as they are explicitly declared, to prevent any
undue or unnecessary encroachment upon what s. 92 has so
unequivocally declared to be the exclusive legislative powers
of the Provinces. This, I take it, to be the true guiding
principle when a court is confronted with the duty of
endeavouring to arrive at a reasonable and practical solu-
tion of a problem of this kind, as deducible from the pro-
nouncements I have above reproduced and many other
cases of similar import, which might have been quoted,
dealing with apparently conflicting provisions of the British

North America Act.
Tt is contended that the words

to provide for the constitution, maintenance and organization of a
General Court of Appeal for Canada, and for the establishment of any
additional courts for the better administration of the laws of Canada

necessarily imply power to declare that the judgments of
these courts shall be absolutely final and conclusive, and,
if the Dominion Parliament in its wisdom chooses to say
s0, unappealable to His Majesty’s Privy Council, even by
the exercise of the Royal prerogative. Power to constitute
a court, it is said, covers power to define its jurisdiction,
and this in turn power, not only to prescribe what cases it
may hear and determine, but power to declare the conse-
quences and effects of its judgments. If this be true of
the power vested in the Dominion Parliament by s. 101
to provide for “ the constitution, maintenance and organi-
zation ” of the courts therein indicated, must it not also
be true of the exclusive power vested in the Provincial
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Legislatures by s. 92 to make laws in relation to “ the 1940

constitution, maintenance and: organization” of provin- Rgrgrencs
cial courts, whether of civil or of criminal jurisdiction? L
Surely it cannot be said that these words have one mean- Comprrence
ing when applied to any court or courts, which the p,oriienr

Dominion Parliament may create, and another meaning %F(‘)%A)I:AA:;‘
when applied to provincial courts. And I cannot for my BuiNo.9,
part see that there is anything in the context, in which E’Aﬁﬁﬂ‘;
they are used in s. 101, which carries any larger implication o Amenp
than that arising from the context in which they are used gypnmus
in s. 92. Indeed, the contrary would seem to me to be the Courr Acr.”
case. For, in s. 92 they are clearly used to indicate a CrocketJ.
specific sub-head or subdivision of the larger and more
comprehensive class of subjects, viz: the Administration

of Justice in the provinces.

The argument that either the general subject of the
Administration of Justice in the Province or the constitu-
tion, maintenance and organization of provincial courts,
both of civil and of criminal jurisdiction, is restricted by
the additional words “ and including procedure in ecivil
matters in those courts” has already been dealt with in
discussing the opposing submissions concerning ss. 91 and
92. I may add, however, in relation to the particular point
now under consideration as to the conflict between ss. 92
and 101 that the obvious and the only reason, as it seems to
me, for the alleged qualification of the general subject of
“The Administration of Justice in the Province ” by the
words which immediately follow in enumeration 14 was to
make it conform with s. 91 (27) regarding the general
subject of “ The Criminal Law.” The latter excepts from
“The Criminal Law,” as a general subject for the exclusive
jurisdiction of the Dominion Parliament, “ the constitution
of courts of criminal jurisdiction,” but includes “ the pro-
cedure in criminal matters,” while s. 92 (14) specifically
includes the constitution, maintenance and organization of
provincial courts, both of civil and of criminal jurisdiction,
and procedure in civil matters in those courts. The clear
intention, so far as s. 91 and 92 are concerned, was to vest
exclusive legislative authority in the Province over the
whole subject of the Administration of Justice therein,
subject only to the overriding legislative jurisdiction of
the Dominion in relation to the Criminal Law and all
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matters necessarily incidental thereto (except the consti-
tution of courts of criminal jurisdiction), and to such
other encroachments on this general provincial legislative
power over the Administration of Justice as might become
necessary in order that the Dominion Parliament might
legislate effectively in relation to any other one of the 28
other specific subjects assigned to it by s. 91. If I may
supplement what I have before suggested as to the basic
ground of the decision in the British Coal Corporation
case (1), it is obvious that this decision could not have
been founded on any implication arising from the
Dominion’s power to constitute courts of criminal juris-
diction, which latter power is expressly excepted from that
in relation to Criminal Law and exclusively vested in the
Provinces. Its whole tenor, to my mind, is that it is the
specific assignment to the Parliament of Canada by
s. 91 (27) of the exclusive legislative jurisdiction in rela-
tion to such a general subject as that of “The Criminal
Law,” in the terms therein stated, which actually or by
necessary intendment carries the power to prohibit appeals
from provincial courts to His Majesty’s Privy Council in
criminal matters. Certainly that decision in no way
supports the argument that power to constitute any court
necessarily implies control of the right of appeal from its
adjudications. On the contrary, it seems to me to flatly
negative it for the reason just stated, viz: that the control
of appeals from provincial courts of criminal jurisdiction
in criminal matters is necessarily involved in the Dominion
Parliament’s exclusive legislative jurisdiction in relation
to the general subject of The Criminal Law, notwithstand-
ing that the constitution of courts of criminal jurisdiction
is expressly excepted in s. 91 (27) from that general
subject. If that be the case, as regards criminal matters,
how can it consistently be claimed that the assignment by
8. 92 (14) to the Provincial Legislatures- of the exclusive
legislative jurisdiction in relation to such a general subject
as “The Administration of Justice,” subject only to the
limitations before mentioned, does not invest the Provin-
cial Legislatures with the power to allow or prohibit, as
they choose, appeals from the judgments of provincial
courts in civil matters? Only, it seems to me, on one

(1) [19351 A.C. 500.
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intelligible ground, viz: that, though s. 92 (14) indis- 1940
putably comprises it, s. 101 takes it away and vests it Rererence
entirely in the Dominion Parliament. But can the A$T07"%
language of s. 101 itself, when read in conjunction with Comrerence
that of ss. 91 and 92, properly be so interpreted? In my p,oriisrese
opinion it cannot. The power thereby granted to the oF %ﬁ:g
Parliament of Canada “ notwithstanding anything in this BiLNo.9,
Act,” so far as the establishment of a General Court of &I
Appeal for Canada is concerned, is, not only a special 7m0 AmEND
power relating to a single court, but is definitely limited gypnene
to legislation providing for “the constitution, mainten- COURT_AC’T-”
ance and organization” of such a court. While it can CrocketJ.
readily be understood that this language in association ™~
with the non obstante clause must be construed as neces-

sarily entitling the Dominion Parliament to cut into the
exclusive legislative jurisdiction of the provinces over the

general subject of the Administration of Justice therein

to such an extent as may be necessary to enable this

court to fully function as a General Court of Appeal for

Canada, and thus to regulate to that extent appeals to

this court from provincial courts, that to my mind is the

farthest limit to which the words “ constitution, main-

tenance and organization of a General Court of Appeal

for Canada” can reasonably be extended. The section

itself says nothing about the finality of the judgments of

the court authorized to be constituted or about its

~ “exclusive, ultimate appellate jurisdietion,” and certainly

contains no suggestion of any power to divest the Crown

of its prerogative to grant leave to appeal to the Judicial
Committee of the Privy Council, either in respect of its

own judgments, or in respect of the judgments of pro-

vincial courts, nor of any power to repeal or annul any of

the laws relating to courts of civil and criminal jurisdic-

tion existing in Canada, Nova Scotia or New Brunswick

at the time of the Union, which s. 129 expressly continued

in the four original provinces, as if the Union had not

been made until they should be repealed, abolished or

altered either by the Parliament of Canada or by the
Legislatures of the respective Provinces, according to the
authority of Parliament, or of the Legislatures under that

Act. To say that all these things are necessarily implied

by the power to constitute such a court itself is to my
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mind quite inadmissible unless some reason can be found,
either in the general scheme of the Act concerning the
distribution of legislative authority between the Dominion
and the Provinces or in some particular provision thereof,
clearly demonstrating that the grant of this special power
was so intended. Singularly enough, notwithstanding the
argument already dealt with that none of the matters
covered by this bill fall under s. 92 (14) and that conse-
quently they fall under the general residuary power con-
ferred upon the Parliament of Canada by the introductory
words of s. 91, s. 92 (14) is now invoked, shorn of its
principal subject, for the purpose of attributing the pro-
vinecial legislative power concerning the whole subject of
appeals from the judgments of provincial courts to the
words “ constitution, maintenance and organization” of
such courts, and thus by enlarging their scope, enlarging
that of s. 101. Assuming this to be true of the provincial
legislative power under s. 92 (14), where, as the factum
in support of the now proposed enactment puts it, the
quoted words are in effect qualified and curtailed by the
express mention in the context of “procedure in civil
matters in those courts,” it is urged that

it must a fortior: be true of the exclusive paramount and plenary legis-
lative power conferred upon the Parliament of Canada by the corre-
sponding words of s. 101, where they stand unq_ua,liﬁed.

This argument simply brings us back to the construction
of s. 92 (14), and obviously is founded upon the bald
assumption that the only operative part of enumeration
14 is that which immediately follows the principal subject
of the Administration of Justice, viz.: “the constitution,
maintenance and organization of provincial courts both of
criminal and ecivil jurisdiction.” Such an assumption has
already been shewn to be entirely insupportable as mani-
festly involving the complete absorption of the principal
general subject by a lesser, subordinate one, which is only
mentioned for the purpose of meeting the exception pro-
vided for in s. 91 (27) to the Dominion’s exclusive legis-
lative jurisdiction in relation to the general subject of the
Criminal Law. That the specification of the lesser subject
in no way qualifies or curtails the general subject of the
Administration of Justice any more than the specification
of procedure in civil matters in those courts qualifies or
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curtails the subordinate, lesser subject of the constitution, 1040

maintenance and organization of provincial courts seems t0 Rererence
me, with all respect, to be too clear to require demon- AS70%F5
stration. The legislative power of the Provinces in relation Comerrence

to the appealability or non-appealability of the judgments p,priasrent
of their own courts is derivable in my opinion from the oF Cavana
principal general subject of the Administration of Justice, BTI?E 11\?3?3,
which unmistakeably would have comprised that power, T
had the subordinate subject of the constitution, main- o Amexp
tenance and organization of provincial courts not been g o5 o
introduced into enumeration 14 for the reason above indi- Courr Acr.”
cated, not with the words “that is to say,” but with the crocketJ.
word “including.” —
The highly ingenious attempt to extend the scope of the
power to constitute a court by separating the words
“ constitution, maintenance and organization of provincial
courts” from their context in s. 92 (14) and thus prac-
tically deleting from that section the introductory and
really governing words of enumeration 14 must, therefore, -
fail. :
If it had been the intention of the Imperial Parliament,
in constituting the Dominion and the Provinces as self-
governing units thereof in 1867 and assigning to them their
respective legislative rights, to annex to the special power
conferred upon the Dominion to constitute this court such
sweeping authority as that now insisted upon, is it to be
supposed that it would in the unequivocal language of
s. 92 have purported to invest the Provinces with the
exclusive power “to make laws in relation to” all the
classes of subjects therein enumerated, and then proceed
to divest them of all effective control of such a vital subject
as the Administration of Justice by merely conferring upon
the Dominion Parliament a special power to create a
General Court of Appeal for Canada in such language as
that used in s. 101, viz.: “to provide for the constitu-
tion, maintenance and organization of a General Court
of Appeal for Canada ”?
While s. 101 undoubtedly clashes to some extent with
s. 92 (14), I find it quite impossible to spell out of its
language an intention to confer on the Dominion Parlia-
ment authority to encroach on the general subject of The
Administration of Justice in the provinces any farther
than is reasonably and necessarily incidental to the con-
87083—7
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1940 stitution, maintenance and organization of a General Court
Rererence. Of Appeal for Canada or any other Federal court, which
L;zg:fﬁE it may from time to time desire to set up for the better
Comrerexce administration of its own laws. It surely never could have
P «p Deen intended by the enactment of s. 101 to empower the
grl:)%é«:g Dominion Parliament to extinguish the exclusive legis-
B No.9, lative rights of the provinces to the extent contemplated

ERTImiD by this bill, the enactment of which, if validated upon such

1o AMenp grounds as those which have been advanced on this hear-

Sommem  ing, would practically reduce the important and general

Courr Acr” subject of the Administration of Justice, as the exclusive

Crocket J. legislative prerogative of the Provinces, to the bare matter

—  of procedure in civil matters in provincial courts, and invest

the Dominion Parliament with the actual control of the

whole litigation of the country, in so far as its final dis-

position is concerned, without any recourse to the Crown,

and this regardless of whether the matters in controversy

in such litigation relate to Property and Civil Rights in

the Provinces, to the Constitution of the Provinces them-

-selves, to Taxation for Provincial Purposes or any other

of the sixteen classes of subjects exclusively assigned to the

legislative competence of the Provinces, subject only to the
exceptions already indicated. '

For these reasons I am of opinion with all possible
respect that what is described in the factum of counsel
representing the Attorney-General of Canada as “the
cardinal object” of this bill, viz.: the total and indis-
criminate prohibition of appeals from all courts now or
hereafter established within Canada to the Judicial Com-
mittee of His Majesty’s Privy Council as a necessary means
to accomplish the end of constituting this court a court of
exclusive, ultimate appellate, civil and criminal jurisdic-
tion, without any recourse to the Crown, is not embraced
within the legislative power confided to the Parliament of
Canada, either expressly or by necessary implication, by
the terms either of s. 91 or those of s. 101 of the British
North America Act, and that bill No. 9 should therefore
be declared to be wholly ultra vires of the Parliament of
Canada as seeking in the form of an amendment of the
Supreme Court Act to extend the prohibition, which that
Parliament has already applied against appeals in criminal
cases by s. 17 of ch. 53, 23-24 Geo. V, in amendment of
the Criminal Code, and in the exercise of its exclusive
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legislative jurisdiction in relation to Criminal Law, to 1940
appeals in all civil cases from this and all other courts Rererence
. o
throughout the Dominion, I:ega.rdless (?f v_vhether su('zh civil A N
cases concern matters, which fall within the legislative Comperence

powers granted it by s. 91, or not. PAEAMENT

. . . . C
The bill being one, the avowed object of which must 950

fail unless every one of its provisions is intra vires of the BmiNo.9,
Parliament of Canada, to which it has been presented for &%y Acr
enactment, and it being impossible for the reason just o AMenp
stated to sever the valid from the invalid parts thereof Sormewa
beyond the general lines I have endeavoured in these CoverAcr.”
reasons to make clear without completely recasting its Crocket J.
material provisions, I most respectfully am of opinion that =
for these reasons, and in accordance with the rule laid
down in Attorney-General for Ontario v. Reciprocal Insur-
ers (1), and re-affirmed in Attorney-General for Manitoba
v. Attorney-General for Canada (2), the bill must be
pronounced ultra vires of the Parliament of Canada in its
entirety.

My answer, therefore, to the question referred is that
the bill is wholly ultra vires of the Parliament of Canada.

Davis J—In the submission by the. Governor General
in Council for the opinion of this Court as to the com-
petence of the Dominion Parliament to enact Bill No. 9,
in whole or in part, the real question, and it is a question
of the greatest constitutional importance in Canada, is
whether or not in civil cases the Dominion Parliament has
the power to abolish the right of appeal to the Judicial
Committee of the Privy Council from any of the courts
in Canada (i.e., courts whether created by the Dominion
or by the provinces) and to abolish the prerogative in such
.cases to grant special leave to appeal from any such
courts.

The question of the power of the Dominion Parliament
in criminal cases to abolish appeals was raised and deter-
mined by the Judicial Committee in the British Coal Cor-
poration case (3). That decision sustained the constitu-
tional validity of an amendment made by the Dominion

(1) [1924] A.C. 328, at 346. (2) 119251 A.C. 561, at 568.
(3) [19351 A.C. 500.
87083—73 )



100 - SUPREME COURT OF CANADA [1940

1940, Parliament to the Criminal Code in 1933 (23-24 Geo. V,

Rerznexce oh. 53, sec. 17) which reads as follows:

AS TO THE . .
LEGISLATIVE Notwithstanding any royal prerogative, or anything contained in the

"~ ComPETENCE Interpretation Act or in the “Supreme Court Act, no appeal shall be

OFTHE  brought in any criminal case from any judgment or order of any court

I;‘;g:;‘;i'r in Canada to any court of appeal or authority by which in the United
70 Enacr Kingdom appeals or petitions to His Ma;esty in Council may be heard.

B No. 9,

ENTITLED While it is always material in considering constitutional

oA howers to ascertain the origin and development of the
THE  constitution and to examine the decisions of the courts on

cfm“éi» its interpretation, it would be inutile for me to attempt
Davisj. PO traverse again the difficult territory which their Lord-
——  ships in the Privy Council have so fully explored in their
: judgments in the Nadan case (1), in the Irish Free State
case (Moore v. Atty.-Gen. for the Irish Free State) (2),

and in the British Coal Corporation case (3). It is
sufficient to say that these cases were examined and dis-

cussed at length during the argument and have been very
carefully considered. The judgments are fully reported

and any attempt to summarize them might only mislead.

But I would venture to make the observation that it is

plain from those decisions that—

(1) before the passing of the Statute of Westminster -
1931 it was not competent to the Dominion to pass an
Act repugnant to an Imperial Act,

(2) the effect of the Statute of Westminster was to
remove the fetters which lay upon.the Dominion by reason
of the Colonial Laws Validity Act and by sec. 129 of the
British North America Act and also by the principle or
rule that the Dominion’s powers were limited by the doc-
trine forbidding extra-territorial legislation, and

(3) whatever might be the position of the King’s pre-
rogative if it were left as matter of the common law, it
may by appropriate action be made matter of Parlia-
mentary legislation so that the prerovatlve is pro tanto
merged in the statute.

We cannot escape from the conclusion that in the
British Coal Corporation case (3) once the former limita-

_tions which had restrained legislative action by the

(1) 119261 A.C. 482. (3) [1935] A.C. 500.
(2) 19351 A.C. 484.
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Dominion were recognized as now removed by the Statute 1940
of Westminster, the judgment rests upon the fact that REFERENCE
criminal law is one of the enumerated heads of sec. 91 of Lﬁfsﬁfxﬁm
the British North America Act which section sets forth Comperence
specific subject-matters of legislation which lie exclusively PASLAAMENT
within the competence of the Dominion Parliament. It is 0&%53
to be observed that the validated legislation prohibited an B No.9,
appeal in any criminal case “ from any judgment or order EIXFI?ZE:I‘
of any court in Canada.” That being the decision, and o AmExp
binding upon us, the same result necessarily follows in SUﬁEEME
respect of any such Dominion legislation in relation to CoverAcr”
matters properly within any of the other specific subjects DavisJ.
enumerated in said sec. 91 or within the general power of ~
the Dominion Parliament to make laws for the peace,
order and good government of Canada. As was said
by Lord Macmillan in the Privy Council in Croft v.
Dunphy (1):

Once it is found that a particular topic of legislation is among those
upon which the Dominion Parliament may competently legislate as being
for the peace, order and good government of Canada or as being one of
the specific subjects enumerated in sec. 91 of the British North America
Act, their Lordships see no reason to restrict the permitted scope of such
legislation by any other consideration than is applicable to the legislation
of a fully Sovereign State.

We were invited to say that head 14 of sec. 92,
The administration of justice in the province, including the consti-
tution, maintenance and organization of provincial courts, both of ecivil
and of criminal jurisdiction, and including procedure in civil matters in
those courts,

controls the solution of the problem. The proposed aboli-
tion of appeals to the Privy Council is not however
legislation in relation to the administration of justice *
the province.” Nor can head 13 of sec. 92, ““ Property and
civil rights in the province,” be regarded as controlling the
Dominion power in relation to matters within the exclu-
sive legislative authority of the Parliament of Canada.
As to appeals in admiralty. The whole subject of
admiralty jurisdiction has stood upon a special footing of
its own. Whatever may have been the limitations on the
Dominion power (prior to the Statute of Westminster)
-under the Colonial Courts of Admiralty Act 1890, see The

(1) [1933] AC. 156, at 163.
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—
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Woron case (1), there never was any doubt that admiralty

‘was not a provincial matter. As early as 1879 this Court

held in The Picton (2), that the Dominion legislation,
40 Vie. (1877), chap 21, creating a “ Court of Maritime
Jurisdiction in the province of Ontario” was intra vires
the Dominion Parliament. In 1934, the Dominion Parlia-
ment by the Admaralty Act, 1934 (24-25 Geo. V, chap. 31),
repealed the Colonial Courts of Admiralty Act 1890 in so
far as the latter Act was part of the law of Canada, with
the exception of the provisions relating to appeals to His
Majesty in Council. Legislation abolishing appeals or the
prerogative to grant special leave in relation to admiralty
matters in Canadian courts stands in the same position as
do-those subjects specifically enumerated in sec. 91.

- Apart then from the power of the Dominion Parliament
to abolish any right of appeal to the Privy Council and to
abolish the prerogative to grant special leave to appeal in
civil cases coming within any of the above mentioned
classes, there remains the vital question whether there is
any such right in the Dominion Parliament in relation to
the specific subject-matters enumerated in sec. 92 of the
British North America Act—subject-matters over which

~ the provincial legislatures are given exclusive legislative

authority. It is fundamental in the Canadian Constitution
and has always been recognized as fundamental that the
authority of the legislatures of the provinces is

as plenary and as ample within ‘the limits prescribed by sec. 92 as the
Imperial Parliament in the plenitude of its power possessed and could
bestow,

as was said as early as 1883 in Hodge v. The Queen (3);
the principle has been recognized over and over again and
particularly, for our present purposes, in the British Coal
Corporation case (4).

The Statute of Westminster does not make it competent
to the Dominion to legislate in relation to classes of sub-
jects which before the statute were outside its competence
(such, for example, as “ Property and civil rights in the
province,” head 13, and “ All matters of a merely local or
private nature in the province,” head 16, of sec. 92). The
assigned limits of subject and area under the British North

(1) [1927] A.C. 906. (3) (1883) 9 App. Cas. 117, at 132.
(2) (1879) 4S.C.R. 648. - (4) [1935] AC. 500, at 518.
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America Act, as between the Dominion and the provinces, 1940
are not disturbed. The true character and position of the Rerenence
provincial legislatures remain and ought to be given full 5570 "8
recognition. COI;I:!;T;;TCE
Sec. 101 of the British North America Act, which enables ParLiament
the Dominion Parliament to provide for the constitution, "T”;%‘;‘:C';‘
maintenance and organization of “a general court of BmzNo.9,
appeal for Canada,” cannot in my opinion be so inter- ffﬁﬁ?}
preted as to extend power to the Parliament of Canada ™ ,ﬁ;‘f“"

to make the jurisdiction of such court exclusive and final Surrems .,
in relation to subject-matters which are within the sole COUR_“_’_‘ECT'
legislative authority of the provincial legislatures. Davis J.
There may be some difficulty at times in working out a
division of legislative authority in appeals in civil cases
but that is inherent in the practical working out of any
federal system with a division of legislative powers
between the central and the local legislating bodies.
It is inadvisable and indeed unnecessary to consider
what powers may be possessed in the relevant regard by
the legislatures of the provinces; it is sufficient for the
purpose of the question submitted to the Court to deter-
mine only the powers of the Dominion Parliament itself.
I would answer the question submitted by saying that
the Bill if enacted would be within the authority of the
Dominion Parliament if amended to provide that nothing
therein contained shall alter or affect the rights of any
province in respect of any action or other civil proceeding
commenced in any of the provincial courts and solely
concerned with some subject-matter, legislation in relation
to which is within the exclusive legislative competence of
the legislature of such province.

Kerwin J.—By Bill No. 9, introduced and read a first
time in the House of Commons in the fourth session of the
eighteenth Parliament of Canada, it was proposed to
repeal section 54 of the Supreme Court Act, R.S.C., 1927,
chapter 35, and substitute a new section therefor. This
Court was established under the power conferred by the
following section (101) of the British North America Act
1867 (hereafter referred to as the Act):—

The Parliament of Canada may, notwithstanding anything in this
~ Act, from Time to Time, provide for the Constitution, Maintenance and
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1940 " Organization of a General Court of Appeal for Canada, and for the
- - Establishment of any additional Courts for the better Administration of
le“ mmmThE‘ the Laws of Canada. -
EGISLATIV . .
Comrerenos The present Supreme Court Act continues this Court as
OF THE ; 1
Do a.general court of appeal for Canada, and section 54 pro-
oF Canapa vides:—

T0 ENACT . . ' ' .
B No.9, - The judgment of the Court shall, in all cases, be final and conclusive,

eNTITLED and no appeal shall be brought from any judgment or order of the Court
“AN AcT to any court of appeal established by the Parliament of Great Britain

To ;&HL;END and Ireland, by which appeals or petitions to His Majesty in Council

SUPREME may be ordered to be heard, saving any right which His Majesty may
Court Act.” be graciously pleased to exercise by virtue of his royal prerogative.

KerwinJ.  The primary object of the Bill is set forth in the first
subsection of the proposed new section 54:—
(1) The Supreme Court shall have, hold and exercise exclusive ulti-

mate appellate civil and criminal jurisdiction within and for Canada;
~and the judgment of the Court shall, in all cases, be final and conclusive.

It is undoubted that the effect of this and the other
provisions of the new section would be to confer upon
this Court not only appellate jurisdiction but exclusive
and ultimate appellate civil and criminal jurisdiction within
“and for Canada, and to abolish any right of His Majesty
in Council to entertain appeals from any court within
Canada now or hereafter established whether by Dominion
or provincial authority.

In British Coal Corporation v. The King (1), the Judicial
Committee of the Privy Council determined that Parlia-
ment had effectively and validly abolished appeals in erim-
inal cases to His Majesty in Council from any judgment
or order of any court in Canada, by enacting in 1933, after
the coming in force of the Statute of Westminster, 1931,
the following as subsection 4 of section 1025 of the Crim-
inal Code:—

4, Notwithstanding any royal prerogative or anything contained in
the Interpretation Act or in the Supreme Court Act, no appeal shall
be brought in any criminal case from any judgment or order of any
court in Canada to any Court of Appeal or authority by which in the

United Kingdom appeals or petitions to His Majesty in Counci} may
be heard.

In substance, the question now submitted by the Governor
General in Council for our opinion, is whether a similar
power exists as regards civil cases.

(1) 119351 A.C. 500.
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It will be convenient to investigate at the outset the 1940
position of appeals from Dominion Courts, that is, the Rereence
Supreme Court of Canada and those additional courts for L‘égﬁfﬁ :
the better administration of the laws of Canada, which Comeerexce

Parliament may constitute. This inquiry resolves itself pypzaver
into two heads, (a) the prerogative right of the Sovereign or Canaba
. . . . To ENacT
in Council to grant special leave to appeal from judgments BuwNo.9,
of the Dominion Courts and (b) the power, if any, to 7"
appeal therefrom as of right. As applicable to both heads, o Amexp
it is of importance to recollect that in Crown Grain Com- SUPREME
pany Limited v. Day (1), it was determined that a pro- CousrAcr.”
vincial legislature could not circumscribe the appellate Kerwin J.
jurisdiction of this Court by attempting to make the judg- —
ment of a provincial court final in cases where the Supreme
Court Act permitted an appeal; and that, notwithstanding
the subject-matter of the litigation was within the domain
of provincial legislation.

Firstly then as to the prerogative right of the Sovereign
in Council to grant special leave to appeal. While appeals
in civil cases, either de jure or by grace, were not in
question and were, therefore, not considered in the British
Coal Corporation case (2), their Lordshlps did state the
present position of the prerogative right in general. They
explained that in early days “it was to the King that
any subject who had failed to get justice in the King’s
Court brought his petition for redress.” So far as English
courts were concerned, this practice was altered whereby
such petitions were brought to the King in Parliament or
to the King in his Chancery, but from the Courts of the
Plantations or Colonies, the petition went to the King in
Council. This jurisdiction or prerogative right was settled
and regulated by the Imperial Parliament in the Privy
Council Acts of 1833 and 1844 and as a result, as their
Lordships pointed out (page 512):

Although in form the appeal was still to the King in Council, it
was so in form only and became in truth an appeal to the Judicial
Committee, which as such exercised as a Court of Law in reality, though
not in name, the residual prerogative of the King in Council. No doubt
it was the order of the King in Council which gave effect to their
reports, but that order was in no sense other than in form either the
King’s personal order or the order of the general body of the Privy
Council.

(1) [1908) A.C. 504." (2) [1935]1 A.C. 500.
87083—8
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1040 That is, the Sovereign, by and with the consent of
Rgmmcg the Lords Spiritual and Temporal, and Commons in Parlia-

Iy ment Assembled, through the instrumentality of Imperial

Comrerence statutes transferred the prerogative right to the Judicial
Pantiamene Committee of the Privy Council. It therefore follows that
or %A&ADA in these matters the Sovereign has no personal discretion
B No.9, Whatever and that under constitutional usage His Majesty
i aeyin Council may not decline to give effect to the Judicial
ro AMeno Committee’s recommendations.
THE

Suvrmemz  ETIOT to the passing of the Statute of Westmlnster 1931,

Courr Acr.” the proper body to abolish the right, as settled and fixed

KerwinJ. by the Judicial Committee Acts referred to, to grant leave

—  to appeal in a civil case from a decision of a Dominion

court would have been the Imperial Parliament, but in

my opinion that statute affords a complete answer to the

first branch of the pending inquiry. The statute followed

upon a series of declarations and resolutions set forth in

the reports of the Imperial Conferences of 1926 and 1930

and according to one of the recitals of the statute, its
enactment was deemed necessary

for the ratifying, confirming and establishing of certain of the said

declarations and resolutions of the said Conference that a law be made

and enacted in due form by a,uthonty of the Parliament of the United
Kingdom.

In truth the statute embodies in legislative form the
established constitutional position of the members of the
British Commonwealth of Nations with respect to several
matters. For present purposes, only sections 2 and 3 need
be referred to:—

2. (1) The Colonial Laws Validity Act, 1865, shall not apply to any
law made after the commencement of this Act by the Parliament of a
Dominion.

" (2) No law and no provision of any law made after the commence-
ment of this Act by the Parliament of a Dominion shall be void or
inoperative on the ground that it is repugnant to the law of England,
or to the provisions of any existing or future Act of Parliament of the
United Kingdom, or to any order, rule or regulation made under any
such Act, and the powers of the Parliament of a Dominion shall include
the power to repeal or amend any such Act, order, rule or regulation in
so far as the same is part of the law of the Dominion.

3. It is hereby declared and enacted that the Parliament of e
Dominion has full power to make laws having extra-territorial operation.

By the Colonial Laws Validity Act, 1865, it was declared
that the law of any colony should be void to the extent
that it was repugnant to any Act of the Imperial Parlia-
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ment extending to the colony or any order or regulation 243
made under such Act, but by subsection 1 of section 2 of Rererence
the Statute of Westminster, the Colonial Laws Validity rgoic s
Act is not to apply to any law passed after the commence- Cogﬁgnm
ment of the statute by the Parliament of the Dominion. Parriament
The meaning of subsection 2 is beyond question. In view "T‘L%‘m‘g
of several expressions of opinion by the highest authori- B No.9,
ties, it is perhaps unnecessary to call in aid the provisions AN Acr
of section 3 but certainly the combined effect of sections ™ ﬁg:ND

2 and 3 is to remove the fetters that previously prevented Suereme
Parliament from abolishing the right of the Judicial Com- C0U%* Acr”
mittee to grant leave to appeal from a judgment of a KerwinJ.
Dominion court. In view of the plain wording of section _
101 of the Act, the provinces enjoyed no such powers, and
the reasoning and conclusion in the British Coal Corpora-
tion case (1) that that Act invests Parliament with the
power by necessary intendment, apply equally to civil as
to criminal cases.
With reference to the second branch of the inquiry, my
opinion is that Parliament has the power to prohibit
appeals as of right from any Dominion court. In view of
the grant and growth of self government in the Dominion,
and subject to the special position of appeals in Admiralty
to be mentioned later, this power existed and was recog-
nized even before the Statute of Westminster. As stated
in the British Coal Corporation case (1) (page 520):—

It is not doubted that with the single exception of what is called the

prerogative appeal, that is, the appeal by special leave given in the
Privy Council in London, matters of appeal from Canadian courts are
within the legislative control of Canada, that is of the Dominion or the
provinces as the case may be.
For the same reason that has been adverted to when con-
sidering the right to grant leave to appeal, the provinces
have no power to prevent Parliament abolishing appeals
as of right from Dominion courts and the necessary
authority therefore resides in Parliament.

Appeals in Admiralty require a more detailed investiga-
tion. The Exchequer Court of Canada, organized under
the provisions of section 101 of the Act, was by a Cana-
. dian statute declared to be a Colonial Court of Admiralty
_ under the Colonial Courts of Admiralty Act 1890. By

(1) [1935] A.C. 500.
87083—83
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\1‘5339 subsection 1 of section 6 of this last mentioned statute:
Rererence © The appeal from a judgment of any Court in a British
I o Possession in the exercise of the jurisdiction conferred by
Comrerence this Act, either where there is, as of right, no local appeal
Pamanese OF after a decision on local appeal, lies to Her Majesty the
orCanana Queen in Council ”; and by section 15 the expression

10 ENaCT | . .

. BuuNo.9, “local appeal” means “an appeal to any Court inferior
iy he to Her Majesty in Council.” In Richelieu and Ontario
Tolggm Navigation Company v. Owners of S.8. “ Cape Breton”
Svereme (1), it was decided that by virtue of the Colonial Courts
Cousr Acr” of Admiralty Act 1890, an appeal as of right could be
KerwinJ. brought from a decision of this court varying, on appeal,
T a judgment of a Local Judge in Admiralty. Following the
enactment of the Statute of Westminster 1931, and par-

ticularly in view not only of sections 2 and 3 but also &

and 6 of that statute, Parliament passed The Admiralty

Act, 1934, chapter 31, establishing an Admiralty jurisdic-

tion in the Exchequer Court. Sections 34 and 35 thereof
provide:—

34. Notwithstanding anything in this Act contained, the provisions
of any law now in force in Canada providing for an appeal to His
Majesty the King in Council in Admiralty matters shall continue to be
in force and shall be deemed not to have been repealed.

35. Saving the effect of the immediately preceding section, the
Colonial Courts of Admiralty Act, 1890, chapter twenty-seven of the
Acts of the United Kingdom for the year 1890, is repealed in so far as
the said Act is part of the law of Canada.

So that, as Dominion legislation stands, a suitor may still
appeal as of right from a decision of this Court rendered
upon appeal from the Exchequer Court on its Admiralty
side. By Bill No. 9 this appeal would be abolished.

The ingenious contention is that as Parliament by The
Admiralty Act, 1934, had repealed the Colonial Courts of
Admiralty Act, 1890 (with the exception noted), it thereby
lost its jurisdiction in Admiralty, which, it is argued, was
derived solely from the repealed Act. But that overlooks
the fact that Parliament has jurisdiction under head 10 of
section 91 of the Act over the subject matter of “ Naviga-
tion and Shipping ”” and that it could, therefore, invest the
Exchequer Court with jurisdiction over actions and suits
in relation to that subject matter (Consolidated Distillers

(1) [1907] AC. 112,
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Limited v. The King (1)). The limitations upon the
exercise of its powers under head 10 of section 91 and the
peace, order and good government clause imposed by the
Colonial Laws Validity Act, 1865, and the Colonial Courts
of Admiralty Act, 1890, having been removed by the
Statute of Westminster, Parliament is now clothed with
the same ample authority to abolish appeals as of right
in Admiralty cases as it possesses with respect to appeals
in civil cases generally from Dominion courts.

Attention must now be directed to the problem as to
whether Parliament has the requisite authority to abolish
appeals as of right, or to abrogate the right of His Majesty
in Council to grant leave to appeal, from decisions of pro-
vincial courts. Section 129 of the Act reads:—

129. Except as otherwise provided by this Act, all Laws in force in
Canada, Nova Scotia, or New Brunswick at the Union, and all Courts
of Civil and Criminal Jurisdiction, and all legal Commissions, Powers
and authorities, and all Officers, Judicial, Administrative, and Ministerial,
existing therein at the Union, shall continue in Ontario, Quebec, Nova
Scotia, and New Brunswick respectively, as if the Union had not been
made; subject nevertheless '(except with respect to such as are enacted
by or exist under Acts of the Parliament of Great Britain or of the
Parliament of the United Kingdom of Great Britain and Ireland), to be
repealed, abolished, or altered by the Parliament of Canada, or by the
legislature of the respective Province, according to the Authority of the
Parliament or of that Legislature under this Act.

All laws in force on July 1st, 1867, in the four named
provinces were by this section continued therein subject
to the exception and proviso. By appropriate legislation
or Imperial order in council the section was made to
apply to each of the other provinces as of the date of its
entry into the Union. It would therefore appear con-
venient to ascertain what laws touching appeals were in
force in the nine provinces on the relevant dates.

Ontario and Quebec

The Constitutional Act, 1791, divided the old province
of Quebec into Upper and Lower Canada. Section 34
provided :—

XXXIV. And whereas by an Ordinance passed in the Province of
Quebec, the Governor and Council of the said Province were constituted
a Court of Civil Jurisdiction, for hearing and determining Appeals in
certain Cases therein specified, be it further enacted by the Authority

(1) [1933]1 A.C. 508, at 522.
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1940 - aforesaid That the Governor, or Lieutenant-Governor, or Person adminis-
REFERENCE tering the Government of each of the said Provinces respectively,

CL::&I:;‘:;;V:E together with such executive Council as shall be appointed by His
—— Majesty for the Affairs of such Province shall be a Court of Civil

AsToTHE Jurisdiction within each of the said Provinces respectively for hearing
OFTHE  and determining Appeals within the same, in the like Cases, and in the
PARLIAMENT )10 Manner and Form, and subject to such Appeal therefrom, as such

OT%%?AACI? Appeals might before the passing of this Act have been heard and

" BrL No.9, determined by the Governor and Council of the Province of Quebec;
ENTITLED but subject nevertheless to such further or other Provisions as may be
ANACT  1nade in this Behalf, by Any act of the Legislative Council and Assembly

To 11&‘:{4;,1\'1) of either of the said Provinces respectively assented to by His Majesty,

Supreme . His Heirs or Successors.
Courr Acr.” . . )
—— _ The important part of this section for our present purpose

Kein_n 7. is the proviso at the end. The power thereby conferred
was exercised in Upper Canada by chapter 2 of the
statutes of 1794, and in Lower Canada by chapter 6 of
the statutes of the same year.

By virtue of section 46 of the Act of Union, 1840
(Imperial), these enactments were continued in force
subject to being varied by legislation of the provinces of
Canada. Such legislation was duly passed so that when
the Act was passed in 1867 there were in force chapter 13
of the statutes of 1859 providing for appeals as of right in
Upper Canada, and chapter 77 of the statutes of 1861,
and section 1178 of the Code of Civil Procedure 1867,
providing for appeals as of right in Lower Canada. In
each province the right of appeal was limited to certain
cases.

Nova Scotia

Except possibly for the period 1861 to 1863, either the
commissions or instructions issued to the Governors of the
province of Nova Scotia, from time to time, contained
regulations providing for an appeal to the Sovereign in
Council. By an Imperial order in council of 1863 authority
was conferred upon the Supreme Court of the province to
grant leave to appeal in certain cases, but the right of Her
Majesty to admit an appeal in any case, upon special peti-
tion, was expressly reserved. . At the time of Union, there-
fore, there existed in Nova Scotia under an Imperial
order in council, the right, by leave of the provincial
Supreme Court, to appeal de jure in certain cases, and the
right of the Sovereign in Councﬂ in any case to give leave
to appeal as of grace.
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New Brunswick 1940

N~

. REFERENCE

Appeals from the Supreme Court of New Brunswick astorne
were provided for and regulated by an Imperial order éﬁ‘fgggx
in council dated November 27th, 1852. In all relevant pOrTEE

- . : AR

respects it corresponded to the order in council of 1863 (rc,xapa
i y N 1 70 ENACT
relating to Nova Scotia. Bt Nocs,
. ENTITLED

Manitoba “ AN Acr

TO AMEND

On June 3rd, 1870, under the relevant provisions of the g 770
Act, an order in council admitted Rupert’s Land and the Cousr Acr.”
Northwestern Territory into the Union. In anticipation KerwinJ.
of this step the Dominion Parliament had already passed —
The Manitoba Act in the same year, carving out of the

newly admitted lands the Province of Manitoba. Any

doubt as to the power of Parliament so do to was removed

by the British North America Act of 1871. No order in

council appears to have been issued regulating appeals

from Rupert’s Land or the Northwest Territories.

British Columbia

An Imperial Statute of 1839, chapter 48, authorized
Her Majesty from time to time to make provision for
the administration of justice in Vancouver’s Island, and
for that purpose to constitute such court or courts of
record and other courts as she should think fit. Section
3 enacted:—

III. Provided always, and be it enacted, That all Judgments given
in any Civil Suit in the said Island shall be subject to Appeal to Her
Majesty in Council, in the Manner and subject to the Regulations in
and subject to which Appeals are now brought from the Civil Courts of

Canada, and to such further or other Regulations as Her Majesty with
the Advice of Her Privy Council shall from Time to Time appoint.

Pursuant to this Act, an Imperial order in council of
April 4, 1856, established a Supreme Court of Civil Justice
of the Colony of Vancouver’s Island, provided “for an
appeal to Her Majesty in Council in certain cases and
preserved Her Majesty’s prerogative right to grant leave
to appeal in any case.

In 1858 the Colony of British Columbia (excluding
Vancouver Island) was established by 21-22 Victoria, chap-
ter 99 (Imperial), section 5 whereof, relating to appeals



112 SUPREME COURT OF CANADA [1940

1940 to Her Majesty in Council, corresponds to section 3 of the
Rermeencs Act prov1d1ng for the adm1mstrat10n of justice in Van-
Lﬁgﬁfm couver’s Island.

Comeerence - On November 19th, 1866, the Colony of Vancouver
DA T Island was united to the Colony of British Columbia under
o %tNADA the name of “ British Columbia ” by a proclamation issued
BuLNo.9, pursuant to 29-30 Victoria, chapter 66 (Imperlal) This
e statute enacted that the laws in force in the separate
mo Avenp colonies should be retained until otherwise provided by
Sureews 1@Wful authority, and the powers of Her Majesty in Coun-
Courr Acr.” cil were left unaffected by anything in the statute.
KerwinJ.  Pursuant to an Imperial Order in Council, the Colony
——  of British Columbia entered Confederation as of July 20th,
1871, at which date appeals from British Columbia courts
would appear to be subject to the same terms and regu-

lations as applied to appeals from Ontario and Quebec.

Prince Edward Island

In Prince Edward Island a system of courts was estab-
lished under the authority of the instructions issued to the
Governors of the province, which instructions also pro-
vided for an appeal to Her Majesty in Council in certain
circumstances.

No order in council was issued regulatmg these appeals
down to July 1st, 1873, as of which date the province
joined Confederation. Since only laws that were in force
at that time were continued, the Common Law Procedure
Act, 1873, passed by the General Assembly of the province
on June 14th, 1873, would appear to have no relevancy
as by its terms it was not to come into operation until
January 1st, 1874. In any event, it is understood that
the judges of the provincial Supreme Court did not exer-
cise the powers conferred upon them by section 158 of
the 1873 Act to make rules and regulations

directing the mode of procedure, either pro hoc vice, or generally, as may
be required, and as may not be inconsistent with the Royal instructions
and the rules and mode of procedure of the Judicial Committee of the
Privy Council.

Alberta and Saskatchewan

The British North America Act of 1871 conferred upon
Parliament the power to establish new provinces in any
territories forming part of the Dominion, and accordingly,
by Dominion Acts of 1905, the provinces of Alberta and
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Saskatchewan were constituted as of September 1st of that 1940
year. It has been mentioned previously, when speaking Rererence
of Manitoba, that no order in council appears to have [A8%0%%%
been issued regulating appeals from Rupert’s Land or the Comeerence
Northwest Territories (out of which these two provinces p,or e
were formed). oF %ANADA
These being the laws with respect to appeals to His Bow 13303
Majesty in Council, in force in the several provinces as }:HXTNITKE;
of the date of their entry into the Union, it may be 1o Amexp
stated that subsequent thereto appeals were regulated by ¢ ™08
Imperial orders in council passed with respect to British Courr Acr.”
Columbia in 1887, Manitoba in 1892, and finally with KerwmndJ.
respect to each province except Ontario and Quebec in —
1910 and 1911,
with a view of equalizing as far as may be the conditions under which
Her Majesty’s subjects in the British Dominicns beyond the Seas shall
have a right of appeal to Her Majesty in Council.

It is now necessary to revert to the provisions of section
129 of the Act. By virtue of that part of the section which
appears in brackets, all such laws, that were enacted by
or existed under Imperial Acts, could not be repealed,
abolished or altered either by Parliament or by the pro-
vincial legislatures; if they were not of that description,
they might be repealed, abolished or altered by the proper
legislative body “according to the authority of the Parlia-
ment or of that legislature under this Act.” Primarily,
it is contended that these laws fall in the second division
and that the provincial legislatures have the required
authority under the Act; in the alternative it is contended
that, if they fall within the first division, the effect of
sections 2 and 7 of the Statute of Westminster is to
invest the legislatures with the necessary power.

The alternative argument may first be noticed. Section
2 of the Statute of Westminster has already been referred
to; section 7 is as follows:—

7. (1) Nothing in this Act shall be deemed to apply to the repeal,
amendment or alteration of the British North America Acts, 1867 to
1930, or any order, rule or regulation made thereunder.

(2) The provisions of section two of this Act shall extend to laws
made by any of the Provinces of Canada and to the powers of the
legislatures of such Provinces.

(3) The powers conferred by this Act upon the Parliament of Canada
or upon the legislatures of the Provinces shall be restricted to the enact-

ment of laws in relation to matters within the competence of the Parlia-
ment of Canada or of any of the legislatures of the Provinces respectively.
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1040 The effect of subsection 2 of section 7 is that the Colonial
Rermmence Laws Validity Act, 1865, will not apply to any law made
L v after the commencement of the statute by the legislature
Cowmrrrence of a province, and that no law so made will be void or
Pamaa op InOperative on the ground that it is repugnant to the law
or Canapa of England or to the provisions of any existing or future

BT,‘;F ﬁffg, Act of Parliament of the United Kingdom, or to any
b e order, rule or regulation made under such Act, and the
10 Amenp- powers of a provincial legislature shall include the
Sorn » Dower to repeal or amend any such Act, order, rule or
Courr Acr.” regulation in so far as the same is part of the law of the
KerwinJ. province. Subsection 2 must, of course, be read in con-
—  junction with the other subsections and in my opinion the
proper construction of section 7, upon a consideration of all
its provisions, requires that a province or the Dominion
be restricted to the powers of legislation conferred upon
the legislature or Parliament, as the case may be, by the
Act. The Statute of Westminster does not enlarge the
classes of subjects within which fall those matters in rela-
tion to which Parliament or a legislature may make laws.
If, but for the Colonial Laws Validity Act, 1865, or any
other Imperial Act applying to the Dominion, a provincial
legislature would have been empowered by the Act to
~ legislate upon a given matter, the restrictions imposed by
those statutes are removed by the Statute of Westminster,
but no alteration is made in the division of subjects
between the two authorities. It must also be borne in
mind that while by section 3 of the Statute of West-
minster the doctrine prohibiting extra-territorial legislation
ceased to apply to Parliament, that section, unlike section

2, was not made applicable to the provincial legislatures.
The summaries of the laws in force in each of the prov-
inees at the relevant dates demonstrate that, except in the
cases of Ontario and Quebec, and possibly British Colum-
bia, they existed by virtue of the Judicial Commatiee
Acts of 1833 and 1844 or Imperial orders in council passed
in pursuance thereof. They, therefore, fall within that part
of section 129 that appears in brackets, and for the reasons
given immediately above may not be repealed, abolished
or altered by the provincial legislatures unless these bodies

already possess the necessary power under the Act.

This brings us to a consideration of the first contention.
It is said generally on behalf of all those provinces that
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deny the jurisdiction of Parliament to enact the provisions 1940
of Bill 9, that their legislatures have the necessary author- Rererence

ity under one of three heads of section 92 of the Act:—  AST0%HE

1. The Amendment from Time to Time, notwithstanding anything in CoMPETENCE

THE

this Act, of the Constitution of the Province, except as regards the Office PorriamENT

of Lieutenant-Governor. OF %ANADA
H

13. Property and Civil Rights in the Province. B’ﬁ(;,L §3%

14. The Administration of Justice in the Province, including the ENTITLED
Constitution, Maintenance, and Organization of Provincial Courts, both “ AN Acr
of Civil and of Criminal Jurisdiction, and including Procedure in Civil T° l}r;‘:ND
Matters in those Courts. SUPREME

Court Acr.”

Kerwin J.

Taking these in reverse order, it will be noticed that
by the very terms of head 14, the administration of justice
is confined to the provinces, the courts which the provin-
cial legislatures are authorized to constitute, maintain and
organize are provincial courts, and the procedure in civil
matters is confined to procedure in those, i.e., provincial
courts. At page 520 of the judgment in the British Coal
Corporation case (1) appears a statement, already set out,
which together with the preceding sentence is relied upon
by the provinces. It seems advisable to reproduce the
entire passage:—

A most essential part of the administration of justice consists of the
system of appeals. It is not doubted that with the single exception of
what is called the prerogative appeal, that is, the appeal by special
leave given in the Privy Council in London, matters of appeal from
Canadian Courts are within the legislative control of Canada that is of
the Dominion or of the provinces as the case may be.

One argument based upon this passage is that the refer-
ence to the provinces would have been unnecessary if their
Lordships had not felt that authority to deal with appeals
here under review was in the provincial domain. But
their Lordships pointed out at the end of the judgment
that they had been dealing only with the legal position
in Canada in regard to appeals in criminal matters and
that it was neither necessary nor desirable to touch on
the position as regards civil cases. There must always
be kept in mind the particular thing with which a judg-
ment is dealing. The difficulty of discovering language
applicable only to particular circumstances is shown by the
fact that if one’s attention is confined to the sentence in
the British Coal judgment preceding the passage quoted

(1) [19351 A.C. 500.
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1940 above, it would appear as if it were categorically stated
Rermnence that the power to constitute law courts and regulate their
P e procedure was by the Act vested only in the Dominion
Comrerence legislature; whereas it is well known, and the succeeding
par e o Dart of the judgment indicates, that certain powers with
or Canapa reference to the law courts are vested in the provinces.
ﬁ&flﬁ'ﬁ,’ The second argument, founded upon the first sentence in

F;IX'ITLED this passage, is that the phrase in head 14 of section 92,
N Act .. . o .

ro Amenp  administration of justice,” conferred the power upon the

Surmang  legislatures to establish and regulate a system of appeals.

Courr Acr.” Now it has been made clear in the Crown Grain case (1)

Korwiny. that the administration of justice, confined as it is to the

—  provinces, is certainly not sufficient to permit the legisla-

tures to deal with appeals from the provincial courts to

the Supreme Court of Canada, and the proper conclusion

appears to be that His Majesty in Council or the Judicial

Committee cannot in any sense of the term be deemed

“ Provincial Courts” and that the legislatures are still

territorially restricted.

As to head 13, while the right to launch an appeal to
‘His Majesty in Council may be said to be a right in the
provinee since a litigant in the provincial courts is either
a resident of the province or has attorned to the jurisdic-
tion, the effective part of the proceeding is the hearing
and determination of the appeal; and as to these, it cannot
be said that they are rights in the province. It follows, I
think, from the decision in Brassard v. Smith (2), that
unless all the elements of the right exists in the province,
head 13 can have no application.

~In truth, if the provinces have not power under head 14,
it is difficult to see how head 13 can have any application.
As Viscount Haldane stated in John Deere Plow Com-
pany, Limited v. Wharton (3):—

The expression “civil rights in the province” is a very widg one,
extending, if interpreted literally, to much of the field of the other heads
of s. 92 and also to much of the field of s. 91. But the expression cannot
be so interpreted and it must be regarded as excluding cases expressly
dealt with elsewhere in the two sections, notwithstanding the generality
of the words. :

With reference to the subject matter of the appeal in that
case, His Lordship had already pointed out that unless
heads 11 and 13 were read disjunctively the limitation in

(1) 119081 A.C. 504. (2) (19251 AC. 371.
(3) [1915] AC. 330, at 340.
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the former, “the incorporation of companies with pro- 1940
vincial objects,” would be nugatory. Similarly in the Rererence
present instance, the limitation “ in the province ” in head 232" 0
14 would have no application if the power under head 13 Comperence
to enable an appeal to be launched carried with it the DA AMENT
power to permit or abolish its hearing and determination. o %ﬁ:g
As to head 1 of section 92, it must first be observed that B No.9,

the salient word “ Constitution ” is found in many parts &3 s
of the Act. It appears in the first recital, “ A Constitu- To AMEND
tion similar in Principle to that of the United Kingdom ”; SUPREME
in section 22 “In relation to the Constitution of the CourrAct.”
Senate ”; in the heading of Part V * Provincial Constitu- KerwinJ.
tions ”’; in section 64 (which is included in Part V) “The
Constitution of the Executive Authority in each of the
Provinces of Nova Scotia and New Brunswick ”; in section
88 (also included in Part V) “The Constitution of the
Legislature of each of the Provinces of Nova Scotia and
New Brunswick ”; in head 27 of section 91 “except the
Constitution of Courts of Criminal Jurisdiction ”; then
in head 1 of section 92; and in section 101. This is not
meant to be an exhaustive list but it is sufficient to indi-
cate that the word is used in different senses throughout
the Act. In head 1 of section 92, it must, I think, refer,
as to the executive power, to such things as the appoint-
ment of Lieutenant-Governors and Provincial Adminis-
trators, and as to the legislative power, to such things as
the legislatures for the provinces; all of these matters
being dealt with by sections appearing under Part V. It
can have no reference to such a particular subject as is
identified by head 14.

If a province does not possess that authority, it has
been made clear by a number of decisions of the Judicial
Committee, some of which are referréd to in the British
Coal Corporation case (1), that such power must necessarily
reside in the Dominion. It will be remembered that Bill 9
proposes to amend the Dominion statute respecting the
Supreme Court of Canada. Under the opening clause of
section 91, Parliament may make laws for the peace, order
and good government of Canada, and by section 101 “ The
Parliament of Canada may, notwithstanding anything in
this Act, from time to time, provide for the constitution,

(1) [1935] A.C. 500.



118

1940
N~
REFERENCE
AS TO THE
LecisLaTive
COMPETENCE
OF THE
PARLIAMENT
oF CANADA
10 ENACT
BmL No. 9,
ENTITLED
“ AN Acr
TO AMEND
THE
SUPREME
Courr Acr.”-

Kerwin J.
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maintenance and organization -of a General Court of
Appeal for Canada.” In my opinion the power thereby
conferred includes the power to make the decisions of such
appellate court exclusive and ultimate. The reasons set
forth in Nadan’s case (1), as explained in the British Coal
Corporation case (2), as to why Parliament could not,
prior to the Statute of Westminster, abolish appeals as of
grace in criminal cases, apply with equal force to explain
the inability of Parliament during that period to compel
a litigant desirous of appealing from the judgment of a
provincial court to apply to the Supreme Court of Canada,
if his suit fell within the jurisdiction of that court, and
otherwise to abide by the decision against him. These
restrictions have been removed by the Statute of West-
minster and therefore, so far as all the provinces except
Ontario and Quebec and possibly British Columbia are
concerned, Parliament may validly enact the provisions
of Bill 9. ' ,

It is now necessary to refer to an additional argument
presented on behalf of Ontario, which is to this effect.
By assenting to the Constitutional Act of 1791 His Majesty
must be taken not only to have abandoned the preroga-
tive right to regulate appeals as of right from Upper
Canada to the Sovereign in Council but to have trans-
ferred it to the Legislative Council and Assembly of that
province; that such transferred prerogative was so regu-
lated by statute, which was continued in force by the Act
of Union, 1840; that it was regulated by the Parliament
of Canada by legislation, applying to Upper Canada, which
existed at the time of Confederation and which was con-
tinued in force by section 129 of the Act; that thereafter
Ontario continued to regulate appeals as of right and
effectively abolish them, except under the condition set
forth in its legislation. So much may be conceded. The
remainder of the argument that Ontario has also acquired
the power to abolish the right of His Majesty in Council
to grant special leave to appeal is, under the authorities,
not so obvious.

Granting, however, the entire premises and conclusion
of this contention, it will be recollected that the power
deemed to reside in Parliament to make the decisions of

(1) [1926] A.C. 482. (2) [1935] A.C. 500.
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the Supreme Court of Canada exclusive and ultimate may 1940
be exercised ‘“ notwithstanding anything contained in this Rgrerence

Act.” This non obstante clause places the Dominion [ASTOTHE
LEGISLATIVE

power on the same footing as those conferred by the Comrerence
specially enumerated heads of section 91. As to these, pasryastent

their Lordships pointed out in Proprietary Articles Trade ©OF CANAvA

. . Enacr
Association v. Attorney-General for Canada (Combines BriNo.9,
Investigation Act case) (1):— eyt

TO AMEND

If then the legislation in question is authorized under one or other
of the heads specifically enumerated in s. 91, it is not to the purpose {0 guprrME
say that it affects property and civil rights in the provinces. Most of Courr Acr.”
the specific subjects in s. 91 do affect property and civil rights but so far —
as the legislation of Parliament in pith and substance is operating
within the enumerated powers there is constitutional authority to inter-
fere with property and civil rights. The same principle would apply to
s. 92, head 14, the administration of justice in the province.

Kerwin J.

In Crown Grain Company Limited v. Day (2), it is
stated:—

It is inconceivable that a Court of Appeal could be established
without its jurisdiction being at the same time defined.

The pith and substance of the proposed Bill is the juris-
diction of that General Court of Appeal, so that even if
Ontario had authority the two powers overlap and “the
enactment of the Dominion Parliament must prevail.”
Crown Grain Company Limited v. Day (3); Attorney-
General of Canada v. Attorney-General of British Colum-
bia (Fish Canneries case) (4); In Re Silver Bros. (5).

Stress was placed upon a passage in the judgment of
Viscount Haldane in the Board of Commerce case (6).
The paragraph in which these words appear is as follows
(the particular passage being italicized) :—

For analogous reasons the words of head 27 of s. 91 do not assist
the argument for the Dominion. It is one thing to” construe the words
“the criminal law, except the constitution of courts of criminal juris-
diction, but including the procedure in criminal matters,” as enabling
the Dominion Parliament to exercise exclusive legislative power where
the subject matter is one which by its very nature belongs to the domain
of criminal jurisprudence. A general law, to take an example, making
incest a crime, belongs to this class. It is quite another thing, first to
attempt to interfere with a class of subject committed exclusively to the
Provincial Legislature, and then to justify this by enacting ancillary
provisions, designated as new phases of Dominion criminal law which

(1) [19311 A.C. 310, at 326, 327.  (4) [1930] A.C. 111, at 118.
(2) [19081 A.C. 504, at 506. (5) [1932] A.C. 514, at 521.
(3) [19081 A.C. 504, at 507. (6) [1922]1 1 AC. 191, at 199.
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require 2 title to so interfere as basis of their application. For analogous
reasons their Lordships think that s. 101 of the British North America
Act, which enables the Parliament of Canada, notwithstanding anything
in the Act, to provide for the establishment of any additional Courts for
the better administration of the laws of Canada, cannot be read as
enabling that Parliament to trench on Provincial rights, such as the
powers over property and civil rights in the Provinces exclusively con-
ferred on their Legislatures. TFull significance can be attached to the
words in question without reading them as implying such capacity on
the part of the Dominion Parliament. It is essential in such cases that
the new judicial establishment should be a means to some end com-
petent to the latter.

It is quite evident that Viscount Haldane was there
applying a well-known principle to the legislation in.
question by pointing out that Parliament could not, under
the guise of establishing a provincial court for the better
administration of the laws of Canada, really legislate upon
matters of provincial concern. That principle has no
application in the present case where Bill 9 deals with the
jurisdiction of the Supreme Court of Canada, a subject
matter within its exclusive power. ‘
In all relevant respects Quebec is in the same position
as Ontario. On behalf of British Columbia, it was urged
that in view of section 3 of The Vancouver’s Island Act
of 1839 and section 5 of The Colony of British Columbia
Act of 1858, the situation of that province, under section
129 of the Act, was identical with that of Ontario. It is
not necessary to determine whether that be so or not, but
certainly British Columbia stands in no higher position.
The views expressed with reference to the other six
provinces add force to the opinion as to Ontario, Quebec

~and British Columbia. Without the use of express words,

it could surely not have been intended that in a matter of
this kind three provinces:should ‘be able to exercise a
power denied to the others. From time to time all pro-
vincial courts are engaged in the duty of construing and
enforcing ‘Acts of Parliament and as to these particularly
it is not to be expected that in some provinces an appeal
could be taken only to this court, while in others an
alternative right to appeal or ask for leave to appeal, to
His Majesty in Council would still exist. If that were so,
the court could not properly be described as “a General
Court of Appeal for Canada.”

For these reasons I would answer the question submit-
ted to us “ Yes, in its entirety.”
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Hupson J.—His Excellency the Governor General in 1940
‘Council has submitted to this Court for its opinion & Rgreence

. .. . . AS TO THE
question in the following language: LEGISIATIVE

Is said Bill No. 9, entitled An Act to amend the Supreme Court Cong:m:gcs
Act, or any of the provisions thereof, and in what particular or particulars P

JIAMENT
or to what extent, intra vires of the Parliament of Canada? o:'%mwA
: . 10 ENacT
~ Bill No. 9 referred to proposes, first, to give the Supreme B No.9,

Court of Canada exclusive ultimate appellate civil and LR

criminal jurisdiction within and for Canada; secondly, to f};:}END
abolish appeals to the Privy Council; and thirdly, to repeal Surrems
the Judicial Committee Act of 1833 and the Judicial Com- COVRT Act”
mittee Act of 1844, of the statutes of the United Kingdom HudsonJ.
of Great Britain and Ireland, and all orders, rules or regu-
lations made thereunder in so far as they affect Canada.

The validity of the Bill was supported by the Dominion
and the provinces of Manitoba and Saskatchewan, and
opposed by Ontario, Nova Scotia, New Brunswick, British
Columbia and Alberta. Neither Quebec nor Prince Edward
Island took any part.

In the division of legislative power between the Dominion
and the provinces consequent upon Confederation, there
was allotted to the provinces by the British North America
Act, section 92 (14),

Exclusive Powers of Provincial Legislatures

92. In each Province the Legislature may exclusively make laws in
relation to Matters coming within the Classes of Subjects next here-
inafter enumerated; that is to say,

* * *

14. The Administration of Justice in the Province, including the
Constitution, Maintenance and Organization of Provincial Courts, both of
Civil and of Criminal Jurisdiction, and including Procedure in Civil
Matters in these Courts.

Under the authority of this provision, the provinces have
defined the constitutions of their several courts and pro-
vided for their maintenance and organization.

But to enable these courts to function, the judges who
interpret and apply the law must be appointed by the
Dominion who must pay their salaries and under whose
authority alone they can be removed; sections 96, 99 and
100; Toronto Corporation v. York (1).

(1) [1938] AC. 415.
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1840 The laws administered in the provincial courts are the
Reserence 1aws applicable to the causes coming before them, whether
I these laws be within the legislative competence of the

Comeerence province or of the Dominion.

OF THE o e .
Pamrument The Dominion may impose additional duties on the

‘,’rf)%";?c’;‘ judges and utilize the machinery of these courts to enforce
Bnw No.9, Dominion laws of a special character, such as Dominion
e election petitions and bankruptey; see Valin v. Langlois
O cﬁ;;END (1) and Cushing v. Dupuy (2).

SuPrEME From final decisions of these provincial courts an appeal

Courr Act” Jieg t0 the Supreme Court of Canada, which was established
HudsonJ. under the authority of section 101 of the Brztzsh North

T America Act:

101. The Parliament of Canada may, notwithstanding anything in this
Act, from Time to Time, provide for the Constitution, Maintenance and
Organization of a General Court of Appeal for Canada, and for the
Establishment of any additional Courts for the better Administration
of the Laws of Canada.

A province cannot take away or impair the jurisdiction
conferred on the Supreme Court by the Dominion Act in
respect of matters otherwise purely provincial: Crown Grain
v. Day (3). Nor has a provincial legislature any power
to grant an appeal to the Supreme Court of Canada: Union
Colliery v. Attorney-General for British Columbia (4).

The Bill under consideration, if it became law, would
make this Court the exclusive, final tribunal in all Cana-
dian cases.

An appeal may also be brought from the provincial
courts to the Judicial Committee of the Privy Council
in all except criminal cases. There are two classes of such
appeals: First, what are called “ prerogative appeals” by
which the Judicial Committee may, if they see fit, grant
leave to any litigant to appeal thereto from any decision
of any court, either Dominion or provincial. The second
class is where provision has been made for what are called
appeals as of right. In the provinces of Ontario and
Quebec, this has been done by legislation purporting to
authorize appeals to the Judicial Committee subject to
defined conditions, and in the other provinces there are
somewhat similar provisions made by orders in council.

(1) (1879) 5 App. Cas. 115. (3) [1908] A.C. 504, at 507.
(2) (1880) 5 App. Cas. 409. (4) (1897) 17 Can. L.T. 391.
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The Bill under consideration would abolish appeals of 1940
both classes. REFERENCE

o . . : AS TO THE
In criminal matters there is no longer any right of appeal oo smres

to the Judicial Committee from any court, either Dominion Comeerence
or provincial. In 1933, an amendment was made to the p,iaens

Criminal Code of Canada, section 17 of the Statutes of 23 OF%ANADA

and 24, Geo. V, as follows: Bn,[,}ﬁ‘:,c%

. .. . ENTITLED

Subsection 4 of section 10 of the said Act (the Criminal Code) is « AN Acr

repealed and is hereby re-enacted as follows:— T0 AMEND
Notwithstanding any royal prerogative or anything contained in the THE

Interpretation Act or in the Supreme Court Act, no appeal shall be CSUPR‘ZME "
brought in any criminal case from any judgment or order of any court OURT ACT
in Canada to any court of appeal or authority in which in the United Hudson J.
Kingdom appeals or petitions to His Majesty may be heard. o
The validity of this provision was upheld in the case of

British Coal Corporation v. The King (1). Therefore,

future appeals in all criminal matters are effectually barred.

In giving the judgment of the Committee, the Lord Chan-

cellor, Lord Sankey, stated:

It is here neither necessary nor desirable to touch on the position

as regards civil cases.
But the reasons for arriving at this judgment lead inevit-
ably to the conclusion that the Canadian Parliament has
a right to abolish any right to appeal to the Judicial
Committee in any matter falling within the legislative
Jurisdiction of the Dominion Parliament, including an
appeal from the decision of the Supreme Court of Canada
in any matter whatsoever.

There remains for consideration the matter of appeals
from the decisions of provincial courts where the law
-involved is within the exclusive legislative jurisdiction of
the provinces.

Prior to 1833, the right of the Sovereign in Council
to entertain, by way of special leave, appeals from any
court in His Majesty’s Dominions beyond the seas, was
a settled part of the royal prerogative: “a residuum of the
royal prerogative of the Sovereign as the fountain of
justice ”; British Coal Corporation v. The King (2). This
appellate jurisdiction was usually exercised in a Com-
mittee of the Whole Privy Council which having heard
the allegations and proofs, made their report to His
Majesty in Council, by whom a judgment was finally
given.

(1) 119351 A.C. 500 (2) [1935]1 A.C. 500, at 511.
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1940 In 1833 there was passed an Act of the Imperial Par-
Rersnence liament, 3-4 William IV, chap. 41, entitled An Act for the
Lo, better administration of justice in His Majesty’s Privy
Comrerence Council, later given the short title of The Judicial Com-
Paans «» Mittee Act, 1833. This Act created a statutory body called
‘ﬁ)%;“:m “The Judicial Committee of the Privy Council,” and is the
Buw No.9, basis of the present constitution and procedure of this

ET;TZE; tribunal. It recites, inter alia, that

0 fMEND from the decisions of various courts of judicature in the East Indies and
Supremg i0 the Plantations, Colonies- and other Dominions of His Majesty
Courr Act.” abroad, an appeal lies to His Majesty in Council;

HudsonJ and proceeds to provide for the more effectual hearing and
reporting of appeals to His Majesty in Council and on
other matters, and for giving powers and jurisdiction to
His Majesty in Council. The -Act goes on to provide for
the formation of a Committee of His Majesty’s Privy
Council to be styled “The Judicial Committee of the
Privy Council ’; and enacts that

all appeals, or complaints in the nature of appeals whatever which, either
by virtue of this Act, or of any law, statute or custom, may be brought
before His Majesty or His Majesty in Council

from the order of any court or judge, should thereafter be
referred by His Majesty to, and heard by the Judicial
Committee as established by the Act, who should make a
report or recommendation to His Majesty in Council for
his decision thereon, the nature of such report or recom-
mendation being always stated in open court.

It would appear, therefore, that this Act and the Sup-
plementary Act of 1844 did not change the character of the
jurisdiction but merely provided a more efficient method
of exercising it. Reference here might be made to a state-
ment of Lord Watson in the case of Attorney-General for
Canada v. Attorney-General for Ontario (1). At page 208
he said:

By a clause in the statutes of 1890 and 1891 (Statutes of Ontario and
Canada), it is enacted that when the arbitrators proceed on their view
of a disputed question of law, “the award shall set forth the same at the
instance of either party, and the award shall be subject to appeal so far
as it relates to such decision to the Supreme Court, and thence to the
Privy Council of England, in case their Lordships are pleased to enter-
tain the appeal.” The concluding part of that enactment ignores the
constitutional rule that an appeal lies to Her Majesty, and not to this

(1) 118971 AC. 199.



S.CR.] SUPREME COURT OF CANADA 125

Board; and that no such jurisdiction ean be conferred upon their Lord- 1940
ships, who are merely the advisers of the Queen, by any legislation —

either of the Dominion or of the Provinces of Canada. Rgfﬁﬂi?

On the granting of self-government, many of the royal é‘:ﬁf’;‘;‘;ﬁ
prerogatives passed to the Provinces, and, at Confederation, PP THE
these and some others were distributed between the or Canapa
Dominion and the provinces largely in accordance with the g"nf’lff;‘ff,
distribution of legislative power. ENTITLED

“AN Act

There remained, however, some prerogatives which did o Amexnp

not pass either to the Dominion or to the provinces. They g T=°%
have sometimes been referred to as ‘“ Imperial preroga- Courr R Act.”
tives.” During the past few decades with the broademng HudsonJ
of Dominion status these Imperial prerogatives, in so far

as they affected Canadian affairs, passed progressively

under Dominion control. To illustrate by recent events,

His Majesty now makes a declaration of war so far as it

affects Canada on the advice of his Canadian Ministers.

Again, by the Statute of Westminster, any alteration made

in the succession to the Throne was made subject to the
approval of the Dominion. When a change became neces-

sary, this was done, first, with the approval of the
Canadian Ministers and afterwards confirmed by the
Parliament of Canada.

The prerogative of appeal is the only one affecting
Canadian affairs which continues to be exercised without
the active participation of the Dominion. -There were two
initial legal obstacles in the way of Dominion legislation
abrogating this particular prerogative. The first was that
by reason of the operation of the Colonial Laws Validity
Act such legislation by Canada would be repugnant to the
Judicial Committee Acts of 1833 and 1844, and void for
that reason. The second was that it would be in the nature
of extra-territorial legislation and for that reason beyond
the power of Parliament: see Nadan v. The King (1).
However, these obstacles were removed by the Statute of
Westminster: see British Coal Corporation case (2).

Now it is contended on behalf of a majority of the
provinces that whatever remains of this prerogative is
something in which they have rights and, for that reason,
cannot be taken away by the Canadian Parliament.

(1) [1926] A.C. 482. (2) [19351 A.C. 500.
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1940 The rights of the provinces must be found within the
Rermence four corners of the British North America Act. Before
ASTOTHE dealing with the particular sections of this Act, there are
LEGISLATIVE . . - . . .
Comrperence Some general observations which merit consideration.
Pg&i‘ém " Prior to Confederation, each of the original Provinces
orCanapa was in the nature of a unitary state. Each had general
BT;P§3?§, power to make laws for the peace, order and good govern-
ngTI:TXEC‘; ment within the province. There Wwas no restriction on the
o Amexp establishment of courts and the appointment of judges.
SU::‘E‘;‘E They were in fact subject to no limitations except those
Courr Acr.” imposed by the Imperial Parliament, or retained in the
HudsonJ. Way of royal prerogatives. Upon Confederation, how-

—  ever, such powers of the provinces were greatly restricted.

In addition to the distribution of legislative power, some
of the Imperial prerogatives were transferred to the
Dominion and many of those formerly enjoyed by the
Provinces were also transferred to the Dominion.

The Governor in Council now appoints and can dismiss
the Lieutenant-Governors of the provinces. The Dominion
pays their salaries. The Governor General in Council now
has power to disallow provincial statutes. This could not
be done by His Majesty in Council (other than his Council
in Canada). As has been said before, the Governor General
in Council now appoints the judges of the provincial courts
as well as those of the Dominion, and the Dominion pays
the salaries of all. Perhaps the most important is that the
reserve power to legislate for peace, order and good govern-
ment was allotted to the Dominion Parliament and specific
powers alone went to the provinces.

There is no mention whatever in the British North
America Act of appeals to the Judicial Committee or in fact
to any other tribunal, except only the provision in section
101 for the establishment of a general court of appeal for
Canada. .

The British Coal Corporation case (1), establishes that
the right to control appeals to the Judicial Committee
must now be a matter coming within the jurisdiction of
either the Canadian Parliament or the provincial legis-
latures. o

As has been stated, the reserve power to legislate for
peace, order and good government is vested in the Cana-

(1) (19351 AC. 500.
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dian Parliament and, therefore, unless something can be 1o40
found in the provisions of the Act which confer this power Rgrprence
on the provinces, the Dominion must have that power.  AS7T0THE

. . . LEGISLATIVE

As was stated by Sir Montague Smith in the case of Comrerence
Citizens Insurance Company v. Parsons (1): PARLIAMENT
The first question to be decided is, whether the Act impeached in %g%‘ﬁ“g

the present appeals falls within any of the classes of subjects enumerated Brp No. 9,
in sect. 92, and assigned exclusively to the legislatures of the provinces; ENTITLED
for if it does not, it can be of no validity, and no other question would ° AN Act

then arise. It is only when an Act of the provincial legislature prima facie 0 f},g:lvn

falls within one of these classes of subjects that the further questions arise, SypremEe
viz., whether, notwithstanding this is so, the subject of the Act does not Courr Act.”
also fall within one of the enumerated classes of subjects in sect. 91, and H E 3
whether the power of the provincial legislature is or is not thereby over- u__f *
borne.

Section 92 enumerates the subjects assigned exclusively
to the provinces. Of these the only relevant head of pro-
vincial legislative jurisdiction would appear to be section
92 (14).

14. The Administration of Justice in the Province, including the Consti-
tution, Maintenance, and Organization of Provincial Courts, both of Civil
and of Criminal Jurisdiction, and including Procedure in Civil Matters in
those Courts.

The first and controlling phrase is “ the administration
of justice in the province.” These words in their natural
sense mean the enforcement of justice according to law in
the province. They would imply authority to provide
machinery necessary for that purpose. They would not
imply making law. They might or might not imply the
creation of courts for the interpretation and application of
law. But the following words make clear the extent and .
limitation of any such implication, that is,
including the constitution, maintenance and organization of Provincial

courts, both of civil and of criminal jurisdiction, and the procedure in
civil matters in those courts.

It is obvious that the provincial courts must be courts
functioning within the province and whose jurisdiction is
limited by territorial boundaries of the province.

Now the administration of justice means the enforce-
ment of all justice according to law, civil or criminal,
Dominion or provincial, and the judges of the courts who
are to interpret and apply the law for the purposes of such

(1) (1881) 7 App. Cas. 96, at 109.
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administration in the provinces are to interpret and apply
both Dominion and provincial laws, and this in fact is
what is done. The courts are for all parties commonly the
subjects of both jurisdictions. While a provinee consti-
tutes these courts and supplies the machinery for and does
enforce the law, the function of judicature is entrusted to
judges appointed and paid by Canada and not -by the
provinces. The Dominion may also impose additional
duties on the judges and utilize the machinery of those
courts to enforce Dominion laws of a special character,
such as Dominion Election Petitions and Bankruptey.
Although called provincial courts they are in truth created
by joint action, by and for the benefit of both jurisdictions.

The composition of these courts and the character of the
business entrusted to them rebut any implication there
might be that a province had a right to control appeals
therefrom to any external tribunal.

Then there is the objection of extra-territoriality found
fatal to the attempted repeal in question in the Nadan
case, supra. Although this objection was removed by sec-
tion 3 of the Statute of Westminster so far as it affected
the Dominion, it still subsists in the case of the provinces.
I am of the opinion that this section does not give the
provinces the power for which they contend. '

It was also contended on behalf of the provinces that
subsections 1 and 13 of section 92 might supply juris-
diction. But I am unable to see that either of these con-
fers any such power. In any event, heading 14 is the
compartment dealing with the subject-matter and for this
reason would exclude application on the others.

Another argument advanced on behalf of the provinces
was based on section 129 of the British North America

~ Act, as follows:

129. Except as otherwise provided by this Act, all Laws in force
in Canada, Nova Scotia, or New Brunswick at the Union, and all Courts
of Civil and Criminal Jurisdiction, and all legal Commissions, Powers
and Authorities, and all Officers, Judicial, Administrative, and Ministerial,
existing therein at the Union, shall continue in Ontario, Quebec, Nova
Scotia, and New Brunswick respectively, as if the Union had not been
made; subject nevertheless (except with respect to such as are enacted
by or exist under Acts of the Parliament of Great Britain or of the
Parliament of the United Kingdom of Great Britain and Ireland), to

‘be repealed, abolished, or altered by the Parliament of Canada, or by

the Legislature of the respective Province, according to the Authority
of the Parliament or of that Legislature under this Act. )
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The obvious purpose of this section was to provide for 1640
continuity of law and administration until the new Parlia- Reresencs
ment and new legislatures were organized, assembled and L v
able to function. I think it was clearly not the inten- Comperencs
tion to alter the distribution of powers made by sections p,srssne
91 and 92. The introductory words “ Except as other- or Canapa

. . . . . 10 ENAcCT
wise provided by this Act” make this perfectly plain.  BpiNo.9,

If my view is correct that none of the headings in by ey
section 92 confer on the provincial legislatures, expressly o Amenp
or impliedly, power to abolish the right of appeal, then gypronm
the reserve powers of the Dominion would come auto- CousrAcr.”
matically into operation, and it is, therefore, “otherwise HudsonJ.
provided ” in the Act that the Dominion should have any
rights which the provinces theretofore may have had in
the matter.

A very able and interesting argument was presented
to us on behalf of Ontario and by counsel for several of
the other provinces, based in the case of Ontario on the
Constitutional Act of 1791, and in several of the other
provinces on subsequent orders in council; but holding
the views that I do it is not necessary to discuss the points
raised by them. I would just make one observation here.

It must never be overlooked that with the passing of this
Act there was a new orientation of powers, prerogative
as well as legislative.

For complete accuracy, it should be stated that refer-
ences herein to provincial courts do not apply to those
inferior jurisdictions under consideration in a reference
before this Court, the judgment in which is reported (1).

There remains to be considered the extent of the power
conferred upon the Dominion by section 101. This pro-
vides: ‘

101. The Parliament of Canada may, notwithstanding anything in
this Act, from Time to Time, provide for the Constitution, Maintenance,
and Organization of a General Court of Appeal for Canada, and for the

Establishment of any additional Courts for the better Administration of
the Laws of Canada.

The extent of the power thus conferred came before the
Judicial Committee for consideration in the case of Crown
Grain v. Day (2). The circumstances in this case were
that the Manitoba Legislature had passed a Mechanics’ and
Wage Earners’ Lien Act applying to the suit under appeal.

(1) [1938] S.C.R. 398. (2) [1908] A.C. 304.
87084—1 '
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1940  This statute enacted that in suits relating to liens the
Revrmeenca judgment of the Manitoba court of King’s Bench should
ASTOM™HE e final and that there should be no appeal therefrom. It

LeaisraTive
Comreerence was held that a provincial Act could not circumscribe the

 Paseunane appellate jurisdiction granted by the Dominion Act. Lord

‘;‘:)%ANAAC’;‘ Robertson, in giving the opinion of the Board said at

B No.9, page 507:

ENTITLED
“ An AcT The appellants maintain that the implied condition of the power of

TO AMEND the Dominion Parliament to set up a Court of Appeal was that the
Suigmm Court so set up should be liable to have its jurisdiction circumscribed by
Cougr Acr.” provincial legislation dealing with those subject-matters of litigation
— which, like that of contracts, are committed to the provincial Legisla~
HudsonJ. tures. The argument necessarily goes so far as to justify the wholesale
- exclusion of appeals in suite relating to matters within the region of
provincial legislation. As this region covers the larger part of the com-
mon subjects of litigation, the result would be the virtual defeat of the

main purposes of the Court of Appeal.

It is to be observed that the subject in conflict belongs primarily to
the subject-matter committed to the Dominion Parliament, namely, the
establishment of the Court of Appeal for Canada. But, further, let it be
assumed that the subject-matter is open to both legislative bodies; if
the powers thus overlap, the enactment of the Dominion Parliament -
must prevail. This has already been laid down in Dobie v. Temporalities
Board (1), and Grand Trunk Ry. C’o of Canada v. Attorney-General oi
Canada (2).

Section 101 is included in a group of sections forming a

distinet division of the Act under the heading “ 7. Judica-
_ture” wherein provision is made for the appointment,

payment, retirement and removal of judges and concludes
with the provision for a general court of appeal. It would
seem to me that, reading the sections of this division
together with other sections of the Act, there is envisaged
the ultimate establishment of a complete system of judi-
cature within Canada with a final, general court of appeal
of a last resort in Canada, and this should be established
when and with whatever jurisdiction Parliament might
from time to time decide. :

As has already been observed, there is no provision in
the Act relating to appeals beyond Canada, but, undoubt-
edly, when the Act was passed in 1867 the prerogative
right to appeal by special leave existed. But that did not
necessarily mean that litigants who wished to appeal
might not first be obliged to come to the Supreme Court
of Canada. The words “a general court of appeal for

" (1) (1882) 7 App. Cas. 136. © (2) [19071 AC. 65.
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Canada ” surely imply only one court of appeal and it 1940

would appear to be anomalous that there should be con- REF;;NCE
currently a right of appeal to two different courts. This L
situation could not be effectively corrected until the pass- Comerrencs
ing of the Statute of Westminster, not because of any p,o seexs
provisions in the British North America Act but because oF Canava

of external constitutional limitations. These having been BTIOLE' 11(}3%,
removed, I can see no reason why the Dominion should i by
. . . . . N Acr
not exercise the full powers given by this section, either zoAmenp
expressly or impliedly and make the decisions of the g oo
Supreme Court of Canada final and conclusive and with- Courr Acr.”
Hudson J.
out appeal. —
A special argument was raised in regard to admiralty
appeals, but I think this argument is shortly and definitely
answered by the fact that “ navigation and shipping ” is a
subject which is expressly allotted to the Dominion under
section 91 of the Act, and the reasoning by which the
conclusion was arrived at in the British Coal Corporation
case (1), that Canada had the power to make the decision
of the Supreme Court final in regard to criminal matters,
applies equally in regard to admiralty cases.
For these reasons, I would answer the question submit-
ted in the affirmative and say that a Bill in substantially
the form of Bill No. 9 would be intre vires of the Parlia-~
ment of Canada.




