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The appellant association was incorporated in 1916 by special Act of 1940

the Quehe legislature Geo 110 its çbject being by section

to assure to its members personal development by means of

study cdt Las and to devote itself to all works of public utility DE IA
within tie domain of charity education and moral social national JEuNEssE

and ecor.omic questions Then in 1932 this statute was amended CADIENNW
22 Geo IT 136 and amongst additional powers thereto granted

the asso ition was authorized to install and equip for the use LA CS DI
of its members and of the public establishments for the teaching CHIcovnMz

and pracbice of physical culture and athletic and sporting exercises

and by action it was enacted that lands and other immoveables

held as rvner and occupied by the corporation for the above pur

poses are assimilated to the property of educational establishments

as to exenptions from municipal and school taxes Subsequently
the appel..ant association became owner of property situated in

the city rspondent it consisting of large building in which there

were off.ces theatre dkating rink badminton courts billiard

rooms howling alleys and restaurants The theatre two of the

offices and the skating rink were leased and general admission

fee was charged by the association for the privilege of using the other

entertainment places there being no difference in the fee depend
ing on ahether one of the public was member of the associa

tion or not But there were two offices used by the associa

tion on being occupied by priest acting as chaplain and co
manager and the other serving as library and meeting hall for the

member The respondent city sued the appellant association for

$4060.64 for municipal and school taxes imposed for the fiscal years
of 1936 aad 1937 The appellant took the ground that its property

was exe apt from these taxes under the athended statute above

mentioned and it also urged that the chaplains office and the

library room being used for the purposes of the association and

therefore not taxable had been illegally assessed for taxation and

that the whole valuation of the appellants property was null and void
but in t3 conclusions the appellant merely asked for the dismissal

of the respondents action Judgment was rendered by the Recorders

Court ix favour of the respondent for the amount of its claim less

the sum of $94.35 the Recorder exempting the two offices from

taxation and that judgment was affirmed by the appellate court
There ca3 no cross-appeal in that Court or in this Court as to the

partial esemption granted by the trial judge

Held that le judgment appealed from should be affirmed and the

respondent citys action maintained

Per Rinfret Crocket Hudson and Taschereau JJ..The theatre the

arena the rented offices and the restaurants constituted for the
benefit the appellant association sources of revenues and con
sequently the latter could not benefit from the exemption of taxes

provided by the statute The appellants rights are the same
as thosc of the religious institutions or educational establishments
and the clause creating an exemption from taxes has its application

only whan the properties are occupied by them for the purposes
for whiub they have been established and not solely to raise rev
enue.Tlce other ground of appeal raised by the association that
the vaicttion was null in toto for the reason that part of the

building not being taxable had been assessed must be dismissed
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1940 as there is no clear and positive evidence that these two offices

were occupied by the association for the attainment of the purposes
ASSOCIATION

CATHOLIQUE
mentioned in the incorporating Act Toronto Ry Co Toronto

DELA AC 809 Donohue Paroisse de St Etienne de la Malbaie

JEUNESSE S.C.R 511 and Montreal L.H Co Westmount
CANADIENNE- S.C.R 515 discussed

FRANçAISE

Per Davis J.The incorporating statute clearly enacts that the exemp
LA CITE DE

ORIC0UTIMI
.tion is only while the property is owned and occupied by the appel

lant association for the purposes of the corporation Moreover the

building cannot be assessed piecemeal two or three rooms out of

large office building for instance cannot be left free from taxation

and yet all the other rooms be subject to it the building is either

taxable or it is not taxable.Whatever may be said as to the

occupation of several different parts of the building it is not dis

puted that two portions are rented for private office use and the theatre

portion is leased on yearly basis On fair interpretation of the

statutory provision the corporation to be entitled to exemption

must occupy the immoveable property for its own purposes and it

cannot be said to occupy the immoveable property when any sub

stantial portion of it is in the occupation of others The statute

is nat satisfied by showing that the corporation occupies some por

tion of the building for its own purposes

APPEAL from the judgment of the Court of Kings

Bench appeal side province of Quebec affirming the

judgment of the Recorders Court of the city of Chicou

timi and maintaining the respondent citys action for the

recovery of taxes on property owned by the appellant

The material facts of the case and the questions at

issue are stated in the above head-note and in the judg

ments now reported

Paul Leblanc and Jean Filion for the appellant

GagnØ K.C and GagnØ K.C for the re

spondent

RINFRET J.Pour les raisons que donne mon collŁgue

le juge Taschereau et dans lesquelles je concours je

suis davis que lappel doit Œtre rejetØ avec dØpens

DAVIS J.The appellant association was incorporated

in 1916 by special Act of the Quebec legislature being

Geo ch 110 The object of the Association was by

sec

to assure to its members personal development by means of study

circles and to devote itself to all works of public utility within the

domain of charity education and moral social national and economic

questions
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The prearthle of the statute stated that the Association

had been founded at Montreal in 1904 that it had existed AssociArIoN

since thai date and had great many members grouped
CATHOLIQUE

among ovr one hundred study circles JEUNESSE

CANADIENNE
Then in 1932 by 22 Geo ch 136 the statute was

amended The preamble to this amending statute after
LA CirDE

repeating the object of the Association proceeded to state CHIcourlsn

That to realize the above purpose it is necessary to develop in Dav-isj

young men members of the Association or net besides intellectual and

moral vigou robust physical constitution by sound and healthy ath

letic exercises

It is to be noted that the words are members of the

Association or not The preamble proceeds to say

That su th program demands that the Association found in various

parts of thE province establishments wherein will be taught and prac
tised for purposes of education and of moral and physical training all

bodily exercües pertaining to physical culture and gymnastics and that

to attain seh objects the Association needs to acquire and possess

moveable ar.d immoveable property of higher value than that presently
fixed by its Charter

The preamble proceeds to state that the Association has

acquired bv deed certain immoveable property in the city

of Montra1 from the National Amateur Athletic Asso

ciation which with the furniture and various moveable

things mw serve to utilize the immoveable property as
sporting and educational establishment and that

certain dMibts having arisen as to the validity of the

acquisitio of this property the validation of the deed

of sale is required Then follow in the preamble words

that may be of importance in this case by way of explana

tion

That by its charter the National Amateur Athletic Association

benefited by certain privileges and tax exemptions

That ths Association by pursuing amongst other objects the work

of the Natioral Amateur Athletic Association with larger scope needs

the benefit the same privileges

That for such purposes the Association requires that more ample

powers be granted in the exercise of its charter and particularly certain

privileges and tax exemptions and

Wheresc it is expedient to grant its prayer

There .s then enacted sec which repeals sec of

the origirsl Act and substitutes new section sec

of the amending statute validates the deed of sale from

the National Amateur Athletic Association and sec

enacts thai the Act shall come into force on the day of

its sancti1
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1940 Reverting then to new sec with which we are con

ASSOCIATION cerned it contains by repetition the general powers grant
CATH0LIQUE ed by the original statute but adds additional powers

JEUNESSE amongst which is to be found one in these words
CMIADIENNE

ANAISE The corporation may found install and equip

for the use of its members and of the public establishments for the

teaching and practice of physical culture and athletic and sporting

exercises

Davisj
The words for the use of its members and of the public

are to be noted The omnibus clause is repeated

and generally exercise the powers vested in civil corporations and such

powers as may aid it in attaining its object or serve to put its means

-of action in operation and to carry out its undertakings

As part of new sec and immediately following the

enumeration of the powers of the corporation are these

words

Any law or by-law to the contrary notwithstanding the buildings

lands and other immovables held as owner and occupied by the cor

poration for the above purposes are assimilated to the property of

educational establishments as to exemptions from municipal and school

taxes

Such tax exemption shall not apply to -the water tax nor to special

tanes for sewers paving sidewalks and public lighting

In this action the respondent the city of Chicoutimi

sued the appellant Association for $4060.64 for municipal

and school taxes imposed for the fiscal years 1936 and

1937 in respect of the appellants immovable property in

the said city The appellant took the ground that its

said property was exempt from these taxes under the

amending statute above mentioned but in its defence

while it pleaded that the entry on the valuation roll was

null and void merely asked for the dismissal of the action

with costs The position taken by the city was that the

immovable property of the Association is only entitled to

exemption when it is owned and occupied by the corpora

tion for the purposes of the corporation

The action was tried in the Recorders Court of Chi

coutimi and the Recorder gave judgment in favour of

the city for the amount of its claim less the sum of $94.35

The property in question is owned by the appellant and

consists of large building in which there are offices

theatre skating rink badminton courts billiard rooms

bowling alleys and restaurants Part of the building the

theatre is leased for use for the exhibition of moving



S.C.R SUPREME COURT OF CANADA 51

pictures rental of $2000 per year plus share in the 1940

profits One of the offices is rented to Mr Murdock Associno

at $40 per month and another office is rented at $25 per
CATHoLIqu

month The Arena is used in the wiater for skating and JEUNESSE

hockey games and in the summer months is leased from
time to ticne for professional wrestling at the rate of $40 V.

LACrrEDE

per evening general admission fee to the public is CHIcourIMI

charged for the skating rink the bowling alleys the DViSJ
billiard rooms the badminton courts etc Apparently

there is no difference in the admission fee depending on

whether one of the public is member of the Association

or not

The Recorder on the evidence came to the conclusion

that the vhole building was really used for commercial

purposes nd gairt but he did think that two small rooms

in the bu.Lling might be regarded as used solely for the

purposes of the Association

though from strictly legal point of view in view of the absence of

clear and itive evidence these two rooms should not be exempt

exempt thiri from Thaxation

and the Eecorder accordingly reduced the respondents

claim by .94.35 The appellant Association appealed

against th is judgment to the Court of Kings Bench which

by majcrity affirmed the judgment The appellant has

now appealed to this Court

It is clear upon the statute that the exemption is only

while the property is owned and occupied by the corpora

tion for the purposes of the corporation Now the build

ing cannot be assessed piecemeal you cannot take two

or three rooms out of large office building for instance

leave them free from taxation and yet tax all the other

rooms in the building The building is either taxable or

it is not taxable The city very naturally as its counsel

states did not appeal from the judgment which gave it

its entire aim except $94.35 What the city says is that

if it had any right of appeal which it doubts in respect

of the aircunt of the small deduction it was not worth

the costs an appeal and the city was quite content to

let the small item go
Whatever may be said as to the occupation of seyeral

different arts of the building it is not disputed that

two portims are rented for private office use and the

theatre p1tion is leased on yearly basis On fair
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94O interpretation of the statutory provision the corporation

AocIATIoN to be entitled to exemption must occupy the immovable
CXPHOLIQUE

property for its own purposes and it cannot be said to

JEuNESSE occupy the immovable property when any substantial
OAiADIENNE-

FRANcAISE portion of it is in the occupation of others The statute

LACITtDE
is not satisfied by showing that the corporation occupies

CrncouTIMx some portion of the building for its own purposes

jIj For these reasons am of opinion that the appeal

should be dismissed with costs

The judgment of Crocket Hudson and Taschereau JJ

was delivered by

TASCHEREAU J.Lappellante lAssociation Catholique

de la Jeunesse Canadienne-Française ØtØ incorporØe

par Geo chapitre 110 En 1932 en vertu du statut

22 Geo chapitre 136 sa charte ØtØ amendØe et

certaines exemptions de taxes municipales et scolaires lui

ont ØtØ accordØes

Larticle de la dite loi telle que revisØe se lit de la

façon suivante

Lobjet de Ia corporation est dassurer ses membres un complØ

ment de formation personnelle au moyen de cercies dØtudes et de

travailler au succŁs des entreprises dutilitØ publique qui se rapportent

Ia charitØ lØducation et aux questions morales sociales nationales et

Øconomiques

Larticle est ainsi rØdigØ
La corporation aura succession perpØtuelle et pourra

Avoir tin sceau cominun et le modifier volontØ ester en justice

fonder des cercles dØtudes organiser des cours des conferences des

journØes dØtudes et des congrŁs pour Ia poursuite de son objat fonder

et maintenir des bibliothŁques et des salles de lecture acheter imprimer

Øditer publier et vendre des revues livres journaux brochures et feuilles

de propagande assortis ses desseins et son objet fonder installer

et Øquiper pour lusage de ses membres et du public des Øtablissements

pour lenseignement et Ia pratique de Ia culture physique et des exercices

athlØtiques ou sportifs accepter acquØrir et recevoir par achat donation

testament legs ou autrement et possØder des biens meubles et immeubles

en retirer des revenus pourvu que le revenu annuel des immeubles appar

tenant Ia corporation et possØdØs par elle pour des fins de revenu

nexcŁde pas deux cent mille dollars les louer vendre Cchanger hypothØ

quer ceder aliØner ou autrement en disposer emprunter Ømettre des

obligations debentures garanties par hypothØques par gage ou nan

tissement sil lieu percevoir de ses membres des cotisations con

tributions souscriptions et abonnements encourager les etudes et les

ceuvres qui se rapportent lobjet de AC.J.C organiser des concours

fonder des prix attribuer des rØcompenses aider et soutenir dans Ia

mesure de leurs besoins et des ressources de Ia corporation des entre

prises propres rØpandre Ia culture de lesprit et assurer Ia defense de
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intØrŒts religieux sociaux et nationaux et en gØnØral exercer les pou- 1940

voirs qui appitiennent aux corporations civiles ordinaires et les pouvoirs

qui peuvent laider atteindre son but ou servir Ia mise en uvre
de ses moyees daction et lexØcution de ses entreprises

Nonobstant toutes lois ou rØglements ce contraire lea batiments JEUNESSE

terrains et a.tres immeubles possØdØs titre de propriØtaire et oceupØs
CANADIENN

par Ia corpoiation pour les fins susdites sont assimilØs aux biens des
FRANcAIS

maisons dØchiation quant aux exemptions de taxes municipales et LA CITe

scolaires CHICOUTIMI

Cette exeaption do taxes ne appliquera pas la taxe deau ni MIX

taxes spØciale pour canaux dØgouts pavages trcttoirs et Øclairage public
ai.i

La vile de Chicoutimi oü est situØ limmeuble de lap
pelante iristituØ des procedures lØgales contre celle-ci

pour lui rØcEamer la somme de $4060.64 reprØsentant les

taxes municipales et scolaires pour les annØes 1936 et 1937

ainsi que les intØrŒts Lappelante rØpondu quelle ne

devait pas le montant parce que limmeuble est possØdØ

et occupØ ar elle pour les fins mentionnØes la loi qui

lincorpore et que les rŁglements resolutions ainsi que les

roles dØvaluation et de perception invoquØs par lintimØe

sont illØga.x et ultra vires Le Recorder de Chicoutimi

devant qui Ia cause ØtØ instruite partiellement admis

cette prØteni ion de lappelante Ii en est venu la con

clusion que l.a majeure partie de limmeuble Øtait taxable

que le reste ne lØtait pas et ii maintenu laction pour

la somme de $3966.29 avec intØrŒtset dØpens

Cet immeiible qui fait lobjet du present litige est connu

sous le numØro 233 et 234 du cadastre de la yule

de Chicoutirii Lappelante noccupe pas cet immeuble

en entier Elle louØ un thØâtre un particulier qui

lexploite poir son bØnØfice personnel elle aussi louØ

une piŁce un monsieur Murdock qui loccupe comme

bureau une salle de 55 par 60 pieds au Syndicat Catho

lique et quElques petits restaurants attenant aux piŁces

ci-dessus mintionnCes Le reste de la hâtisse comprenant

le bureau dE IaumOnieret la salle de 1Association ne sont

pas louØs el sont occupØs par lappelante

Dans limnieuble se trouve Øgalement une patinoire La

preuve rØvŁie que cette patinoire nest pas louØe et cet

cet endroit durant lhiver on donne des exhibitions

payantes de hockey et durant dautres saisons des seances

de lutte

Je partag iopinion du Recorder de Chicoutimi et celle

de Ta majoritC des juges de Ta Cour du Bane du Roi qui

en sont venus la conclusion que le thØtre larena le
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1940 bureau occupØ par monsieur Murdock la salle du syndi

ASSOCIATION cat catholique ainsi que les trois restaurants constituent

CATHOLIQUE
pour lappelante des sources de revenus et ne sauraient

JEUNESSE en consequence bØnØficier de lexemption de taxes prØvue

au statut Lappelante na pas plus de droits que les

LA CITE DE
communautØs religieuses et les maisons de charitØ car

CHIcOIJTIMI lacte lØgislatif qui lincorpore la place sur le mŒme pied

Taschereau que celles-ci La clause crØant lexemption de taxes muni

cipales et scolaires ne trouve son application que lorsque

les propriØtØs sont occupØes par des institutions religieuses

ou charitables pour les fins pour lesquelles elles ont ØtØ

Øtablies et non pas uniquement pour en retirer un revenu

Vide loi des cites et des villes art 520 loi de lInstruc

tion Publique art 251

Ii en est ainsi de limmeuble de lappelante Quand
le statut dØcrŁte que les immeubles possØdØs et occupØs

par elle pour les fins susdites sont assimilØs aux

biens des maisons dØducation quant aux exemptions de

taxes municipales et scolaires je crois quil faut voir

dans les mots fins susdites une rØfØrence la section

de la loi qui dØfinit les objets de lA.C.J.C et non

pas la section qui donne les moyens datteindre ces

objets Ii semble clair que le thØàtre larena et quelques

autres piŁces de limmeuble constituent des sources de

revenus et ne sont pas occupØs par lappelante pour les

fins qui lui permettent datteindre les objets mentionnØs

larticle de sa charte MŒmesi les revenus sont verses

au fonds gØnØral de lappelante limmeuble serait tax

able car cest lusage que lon fait de limmeuble quil

faut considØrer et non pas lusage des revenus de cet

immeuble

Mais nous dit lappelante le bureau de laumônier et

la salle de lAssociation sont occupØs par elle et servent

assurer ses membres un complement de formation

personnelle et atteindre ainsi lobjet de la corporation

Cette partie de limmeuble nØtait pas taxable et ØtØ

tout de mŒme imposØe par la yule Cette imposition de

taxe Øtant illØgale il sensuivrait que tout le role quant

lappelante est nul et on nous cite de nombreuses auto

rites pour appuyer cette prØtention Cest ainsi que dans

son factum et largument lappelante cite les causes
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de Toronto Railway Co Toronto Corporation 1940

Donohue La Corporation de la Paroisse de St-Etienne ASSOCIATION

de la Mbaie Montreal Light Heat Power CATHOLIQUE

Cite de Westmount Dans la premiere de ces causes JEUNESSE

CANADIENNW
Toronto Rizilway Co Toronto Corporation ii FNcAIsn
ØtØ dØcidØ ce qui suit 815 LA CITE DE

It appeais to their Lordships that the jurisdiction of the Court of CHICOUTIML

Revision and of the Courts exercising the statutory jurisdiction of appeal
Taschereau

from the Court of Revsion is confined to the question whether the assess-

ment was too high or too low and those Courts had no jurisdiction to

determine thE iuestion whether the assessment commissioner had exceeded

his powers iii assessing property which was not by law assessable In

other words where the assessment was ab initio nullity they had no

jurisdiction to confirm it or give it validity

Et plus loin la .mŒmepage
In Nickle Douqios the exact point arose The appellant had

unsuccessfully oppealed to the Court of Revision and it was held after

an elaborate caminatiDn of the previous authorities in the English and

Canadian Colits that that Court had no jurisdiction to decide any

question whe particular property was assessable and also that the

party was no estopped by having previously appealed to the Revision

Court In Lyrdon Mutual Insurance Co City of London the

decision of t.e county court judge was treated as final because the

question was within the jurisdiction of the assessor

Dans Ia 3ause de Donohue La Corporation de la

paroisse de -Etienne de la Malbaie le juge Anglin dit

la page fl6
The appoLants machinery was non-assessable In assessing the

appellants in respect of it the assessors were dealing with something

beyond their jurisdiction The assessment was therefore nullity and

neither appea1 from it nor action to question the roll for illegality in

respect of it wos necessary

Et plus loin
In the Shaenon case the subject-matter of the assessment was

admittedly wihin the jurisdiction of the assessors it was over-valuation

that was cots plained of that over-valuation was charged to be the

result of SySEmatiC disregard of the prescribed principles of assessment

Dans la cause de Montreal Light Heat Power City

of Westmotnt ii ØtØ dØcidØ par cette Cour que

laction de cite de Westmount au montant de $8226.86

devait Œtre rejetØe parce que ce montant reprØsentait des

AC 809 at 814 1875 37 TiC Q.B 51

S.C.R 511 at 516 1887 15 Ont A.R 629

C.R 515 SC.R 511

AC 809 at 814 A.C 185

A.C 515

58055
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1940 taxes sur lØvaluation de compteurs Ølectriques qui Øtaient

ASSOCIATION installØs dans des maisons privØes La Cour dØcidØ que

CATfl1QUE ces compteurs nØtaient pas des immeubles et non seule

JEUNESSE ment laction ØtØ rejetØe mais le rôle quant la Montreal
CANADIENNE-

FRANçAISE Light Heat Power ete annule

SE
Le cas qui nous occupe est bien different Limmeuble

CHIcouTIMI dans son ensemble constitue une source de revenus pour
Taschereau lappelante et mŒmesil nØtait pas productif de revenus

ii serait encore taxable moms quil ne soit dØmontrØ

quil sert atteindre lob jet de la corporation qui est encore

une fois
dassurer ses membres un complement de formation personnelle au

moyen de cercies dØtudes et de travailler au succŁs des entreprises

dutilitØ publique qui se rapporteut Ia charitØ lØducation et aux

questions morales sociales nationales et Øconomiques

Cest cette seule condition que limmeuble est assirnilØ

aux maisons dØducation Ii importait donc lappelante

de dØmontrer lapplication de la loi exceptionnelle qui la

rØgit La preuve rØvŁle au contraire que dans le bureau de

laumônier qui avec un monsieur Gagnon est le gØrant de

limmeuble se contrôlent les diverses operations finan

ciŁres se perçoivent les loyers et sexercent la censure des

vues cinØmatographiques

Quant la salle oi se trouve une bibliothŁque je partage

lopinion du Recorder de le juge Barclay et de le

juge Galipeault qui ne sont pas satisfaits de la preuve

apportØe par lappelante pour soustraire cette partie de

limmeuble iimposition des taxes fonciŁres

En quoi cette salle et le bureau de laumônier servent

us aux fins susdites Ii est possible quil en soit ainsi

et que dans cette salle et le bureau de laumônier on pose

des actes qui soient de nature aider la corporation

atteindre les fins mentionnØes sa charte Mais ii faut

le prouver et non pas se contenter daffirmations gØnØrales

et imprØcises qui ne nous Øclairent pas sur la veritable

nature des ceuvres accomplies

dØfaut de cette preuve positive qui incombe lap

pelante je ne puis me permettre de faire des conjectures

et je ne puis pas presumer que ces piŁces de limmeuble

servent des travaux dutilitØ publique dØducation de

charitØ ou des ceuvres oii se discutent des questions

morales sociales nationales et Øconomiques
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Ii est vra que le Recorder exempte lappelante des taxes 1940

payables pcur le bureau de laumônier et la salle mais ASSOCIATION

aprŁs avoir imontrØque le tout doit ŒtretaxØ II sexprime
CATHOLIQUE

de la facon uivante JEUNESSE

CANADIENNE
Cependant hien quau point de vue strietement legal ces deux

FRANcAISE

appartements vii labsence duiie preuve claire et positive ne devraient

pm Œtre exempts je les exempte de la taxe
LA CITE DE

CHICOUTIMI

Evidemm ent le Recorder ne conclut pas suivant les faits
Taschereau

prouvØs Mais parce quil rØduit la reclamation de la yule

de $94.35 cu de $47.17 par annØe devons-nous pour cela

decider que tout le role est nul et que lappel doit Œtre

maintenu

Je ne le rois pas et je ne suis pas prŒt me rallier

cette opinioli La yule de Chicoutimi na pas loge de contre

appel Elk agi sagement car ii est douteux quelle et
le droit de Ic faire et le montant en jeu Øtait si minime

quil nen valait pas la peine Ce que jai dit prØcØdem

ment indique que si semblable contre-appel et ØtØ loge

pour ma par je laurais maintenu

Son dØfaul de le faire ne fait perdre la ville que cette

somme de $94.35 mais aucun autre de ses droits Ce serait

jeter la coniusion dans les affaires municipales de lintimØe

que dannuer tout le role quant lappelante

Lappel doit Œtre rejetØ avec dØpens

Appeal dismissed with costs

Solicitor for the appellant Paul Leblanc

Solicitor for the respondent GagnØ


