
S.C.R SUPREME COURT OF CANADA 433

MARION PLAINTIFF APPELLANT
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CAMPBELL AND ANOTHER

DEFENDANTh M15

LE BARREAU DE LA PROVINCE DE
RESPONDENTS

QUEBEC AND ANOTHER MIS-EN-

CAUSE

ON APPEAL FROM THE COURT OF KINGS BENCH APPEAL SIDE

PROVINCE OF QUEBEC

Bar of QuebecMandamusLawyer convicted of criminal offence

Struck from the rolllies judicataEstoppel

The appellant lawyer practising in the province of Quebec was on the

7th of March fl22 convicted of having fraudulently converted to his

own use sum of money belonging to client the conviction was

affirmed by the appellate court on the 20th of June 1922 and on the

24th of July 1922 he was sentenced to two years in penitentiary Na

complaint was lodged by the syndic of the local council for the dis

trict of Montreal but on the 23rd of June 1922 it was decided at

meeting of that council at which the appellant was present to notify

the secretary of the General Council of the Bar of Quebec that the

offence for which the appellant had been convicted was felony prior

to the passing of the Criminal Code in 1892 and instructing him to

act according to the statute incorporating the Bar On the 26th of

August 1924 the assistant secretary of the Bar of the district of Mont
real sent copy of the conviction to the secretary of the General

Council who the 28th of August 1924 struck the appellants name

from the roll of advocates for Quebec On the 13th of April 1926

the appellant presented petition for the issue of mandamus against

the General Bar of Quebec calling the local Bar of the district of

Montreal as third party asking that the former be ordered to rein

state him as member of the Bar and that the secretary of the latter

be ordered to accept payment of any dues owed by him On
the 11th of October 1926 the petition was dismissed and there was

no appeal On the 21st of June 1929 the appellant presented another

petition for mandamus asking that the respondent Campbell as

treasurer of the Bar for the district of Montreal be ordered to accept

payment of any fees then due and that the secretary-treasurer for the

General Bar be ordered to reinstate him on the roll of the Bar of

Quebec

Held that under the circumstances of this case the appellant was not

entitled to the issue of the writ of mandamus prayed for by his

petition

Present at hearing Anglin C.J.C and Duff Newcombe Rinfret and

Smith JJ Newcombe took no part in the judgment having died before

the delivery thereof
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1932 The judgment of the Superior Court rendered upon the first petition for

MARION
mandamus constitutes res judicata as to the legality of the striking of

the appellants name from the roll of practising lawyers Per Duff

CAMPBEtL In the proceedings before the trial court on the appellants first

application for mandamus it was established as between the Bar

of the district of Montreal and the appellant that he was disf ran

chised from practising as member of the Bar and that for that

reason he was not entitled to call upon the treasurer of that Bar to

accept his unpaid subscriptions therefore the conditions upon which

alone the appellant could call upon the secretary-treasurer of the Gen

eral Bar to act are in point of law non-existent because of the

estoppel as between him and the Bar of Montreal and the treasurer

of that Bar

Per Anglin C.J.C.The question of the legal nature and effect of the

appellants conviction has been conclusively determined against him

by the Council of the District Bar and its view has been equally con

clusively affirmed by the appellate court The appellants liability to

disbarment is consequence of this conviction and the statute in

corporating the Bar of Quebec has made the Council the final judges

upon the sufficiency of the conviction unappealed and duly reported

to them to warrant their action

Per Rinfret JA writ of mandamus could not be granted against the

respondent Campbell as treasurer of the District Bar as the latter in

refusing to accept dues from the appellant while he was no more

member of the Bar was not refusing to perform any duty belonging

to such office or any act which by law he was bound to perform

Art 992 C.C.P

Judgment of the Court of Kings Bench Q.R 49 KB 124 aff

APPEAL from the decision of the Court of Kings Bench

appeal side province of Quebec reversing the judg

ment of the Superior Court Patterson and dismiss

ing the appellants petition for writ of mandamus

The material facts of the case and the questions in issue

are fully stated in the above head-note and in the judg

ments now reported

de la Durantaye and Sequin K.C for the

appellant

Ls St Laurent K.C and Camille Tessier for the respond

ents Campbell and The Bar of the district of Montreal

Guertin K.C and Millette K.C for the re

spondent The General Bar of Quebec

ANGLIN C.J.C.Condemned originally by the Magis

trates Court for failure to account to the complainant for

sum of approximately $1300 the receipt of which he

acknowledges and nOn-repayment by him whereof to the

1930 Q.R 49 KB 124 1930 Q.R 68 S.C 48
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complainant pursuant to demand therefor duly made on 1932

him as member of the Bar of the Province of Quebec he MIoN
admits the appellant now seeks to escape one of the con-

CAMPBELL
sequences of his established guilt on the ground that he did

not receive the money as bailee or that if he did the char- cJ
acter of his tenure of it was later so changed that the magis
trates judgment convicting him should not be looked upon
as having amounted to conviction for an offence which

would have been felony under the old law The appel
lant on this latter ground claims his discharge from dis

barment to which the Bar Council has subjected him
In my opinion the question of the legal nature and effect

of the appellants conviction has been conclusively deter

mined against him by the Council of the District Bar and

its view has been equally conclusively affirmed by the Court

of Kings Bench One of the consequences of this conviction

is his liability to disbarment the statute having think

made the district Council the final judges upon the suffi

ciency of the conviction unappealed and duly reported to

them to warrant their action

Under these circumstances cannot see my way clear to

interfere with the action taken by the Council of the Bar

of the District of Montreal on mere technical ground
such as that conversion by fiduciary to his own use of

money belonging to his cestui que use did not amount to

felony before 1892 Of that however the legislature in my
opinion has left the final and conclusive determination to

the Council of the Bar of the district to which the barrister

owed allegiance

The early part of the judgment of Rinfret shews the

details of the action taken by the Bar and its officers in

connection with this matter and it is unnecessary therefore

to repeat them here similar observation may be made
as to the argument in favour of res judicata by reason of the

unappealed judgment of Duclos on the former applica
tion for mandamus

The appellant had the money of the applicant He
wrongfully kept that money The learned trial judge found

him guilty of having stolen it He is accordingly per
son unfit to be entrusted with the funds of others The
Council of the Bar has expressly so found Its finding is

for me conclusive on that point should not wittingly
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1932 be party to an order of this court which would enable such

M4UIoN man to resume practice before our Canadian courts-a

CAMPBELL practice in which he would necessarily be entrusted with the

money of others
Angirn

c.c would dismiss this appeal with- costs

DUFF J.The controversy in this appeal once the facts

are appreciated is seen to lie in very narrow compass and

to present little difficulty

concur with my brother Smith as to the character of

the offence of which the appellant was convicted it would

not agree have been felony prior to the enactment of

the Criminal Code also share the view of the other

members of the court that the earlier proceedings in the

Superior Court constitute conclusive answer to this

appeal

At this point it is convenient to state my opinionit is

matter upon which can discover no room for the slightest

doubtthat the secretary-treasurer of the General Coun-

cii has duties to perform which are committed to him by

statute and that his responsibility in respect of those

duties is one which cannot be affected by any direction

given by the General Council itself He could not for ex

ample justify the deletion of the name of an advocate from

the roll on the ground merely of decision by the Gen
eral Council that the advocate had been guilty of an

offence which prior to the passing of the Criminal Code

would have been felony when in truth the offence was

not of that character The statutory disqualification under

section 68 occurs only when the conditions laid down

by that enactment have come into operation For the pur

pose of applying that provision the courts and the courts

alone have authority finally to determine the question

whether or not the case comes within it The procedure is

laid down in section 69 and by that section the responsibil

ity is put not upon the General Council but upon the Gen

eral Secretary to decide in the first instance whether the

offence is one in which the enactment requires him to act

If it is the direction of the statute is peremptory If it

is not he is without authority

It should be- observed in passing however that courts

administering the law of England have always possessed
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judicial discretion in respect of the prerogative writ of

mandamus and had it not been for the considerations Mo
am about to mention it might have been necessary to ex- CAMPBELL

amine the circumstances of this case with view to ascer

taming whether they presented grounds upon which such

discretion might properly be exercised

Briefly the judgment of Duclos seems to have estab

lished as between the Bar of Montreal and the appellant

that the appellant was disqualified from practising as

member of the Bar of the province and that for that

reason he was not entitled to call upon the Treasurer of

the Bar of Montreal to accept his subscriptions for the

years during which they had not been paid

This seems to me to be conclusive of the issue before us

Section 82 does not contemplate payment by former

advocate who in virtue of decision of the Superior Court

in litigation between himself and the proper officer has

no right to call upon that officer to receive the subscrip

tions alleged to be in arrear The appellant is precluded

from requiring the Treasurer to accept his tendered sub

scriptions and that is the end of the matter

am not of course saying that the judgment of Duclos

constitutes case of chose jugee as between the appel

lant and the secretary-treasurer of the Bar of the province

It does not But the conditions upon which alone the

appellant could call upon the secretary-treasurer to act are

in point of law non-existent because of the estoppel as

between him and the Bar of Montreal and the Treasurer

of that Bar

The appeal should be dismissed with costs

RINFRET Lappelant demandØ lØmission dun bref

pØremptoire de mandamus en vertu de larticle 996 du

code de procedure civiie enjoignant au trØsorier du bar

reau de MontrØal cle recevoir le montant de certaines

cotisations et de lui en dØlivrer un reçu afin que au vu

de ce reçu et sur paiement de la somme nØoessaire le secrØ

taire-trØsorier du conseil gØnØral du Barreau de la province

de QuØbec soit tenu de lui dØlivrer un certificat sous ic

sceau du Barreau de la province de QuØbec lui tenant lieu

dinscription au tableau de lOrdre

459607
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1932 Le Barreau de MontrØal et le Barreau de la province de

MARIoN QuØbec ont ØtØ mis en cause ma-is aucune conclusion na

CAMPBELL
ØtØ prise contre eux Le secrØtaire-frØsorier du conseil

gØnØral est Øgalement en cause mais les conclusions contre

Rinfret
lui ne sont que subsidiaires

Les faits essentiels sont les suivants

Lappelant ØtØ trouvØ coupable dun acte criminel

devant le magistrat de district Hull et ce jugement ØtØ

confirrnØ -par Ia Cour du Bane du Roi siØgeant en appel

une sØance du conseil de section du barreau de Mont

rØal dont lappelant relevait au moment oü il fut trouvØ

coupable le consel prit connaissance du jugement et

void -comment le procŁs-verbal relate cc qui se passa

AprŁs discussion le Conseil decide de dØnoncer Mtre Victor Marti

neau CR secrØtaire clu Conseil GØnØral le fait que Mtre Marion

ØtØ trouv coupable d-un acte qualiflØ de fØlonie avant ladoption du

Code Criminel de 1892 et de prier Mtre Martineau dagir suivant Ia loi

La proposition de Mtre Chauvin C.R denvoyer un avis de

cette decision aux prot-onotaires et aux greffiers des diffØrentes Cours de

Ia province est mise de côtØ vu que cette procedure relØve plutôt du

Conseil GØnØral

Mtre Marion se prØsente devant le conseil et dØclarant quil

lintention de porter de nouveau cette cause en appel demande au Conseil

de suspendre sa decision jusquau jugement final

Mtre de Lorimier C.R informe alors Mtre Marion de Ia dØci

sion que vient de prendre le Conseil et lui fait savoir que cette decision

est finale

Marion Øtait present cette sØance la suite dun avis

qui lui avait ØtØ envoyØ par lassistant-secrØtaire du conseil

de section comme suit

Cher monsieur Le mercredi 25 càurant heures de IaprŁs-midi le

cónseil du Barreau prendra connaissance du jugement rendu le 29 juin

dernier par Ia cour dappel division de trois juges dans la cause du Roi

vous-mŒme

Je suis chargØ de vous dire que si vous dØsirez vous presenter devant

Ic conseil cc sujet vous serez entendu

Bien vous
LAssistant-SecrØtaire

Pour se conformer la decision prise par le conseil de

section lassistant-secrØt-airç fit parvenir une copie du

jugement au secrØtaire-trØsorier du conseil gØnØral Ce

dernier raya du tableau le nom d-e lappelant art 69 du

210 S.R.Q 1925 qui Øtait larticle 4543 des Statuts

Ref-ondus de QuØbec de 1909 puis ii donna avis sous le

sceau du barreau de la province d-e QuØbec tous les

secrØtaires dc sections leur enjoignant de rayer le nom de
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lappelant la suite de quoi sur transmission de cet avis 1932

par les secrØtaires de sections les protonotaires et greffiers MIoN
des tribunaux de la province rayŁrent Øgalement le nom de

CAMPBELL

lappelant du tableau des avocats en leur possession
Rinfret

Cette procedure est prØvue par larticle 85 de la loi du

barreau 210 S.R.Q 1925 et aprŁs quelle ØtØ accom

plie

les protonotaires et greffiers de tous les tribunaux de la province doivent

refuser de reconnaItre comme avocat celui dont le nom nappa
rait pas sur le tableau ou en ØtØ rayØ Art 37

Le 13 avril 1926 lappelant demanda lØmission dun
premier bref de mandamus contre le Barreau de la pro
vince de QuØbec intimØ et le Barreau de MontrØal mis

en-cause concluant

ce quil soit enjoint lintimØe de rØintØgrer le requØrant dane lexercice

de sa profession davocat aprŁs quil aura acquittØ lee redevances dont ii

est endettØ tant envers lintimØe quenvers la mise-en-cause ce quil

soit en joint au secrØtaire de ta mise-en-cause daccepter le paiement des

redevances qui pourraient Øtre dues cette derniŁre par le requØrant et de

lui en donner recu ce quil soit enjoint tant lintimØe quà Ia mise-en

cause davoir considØrer votre requØrant lorsquil se sera acquittØ des

redevances dont ii peut tre endettØ envers elles comme Øtant membre en

rŁgle du Barreau de Ia province de QuØbec et habile exercer sa profes

sion davocat jouissant de tous les privileges attaches cette qualitØ le

tout sous toutes peines que de droit et avec dØpens contre lintimØe mais

sans frais contre Ia mice-en-cause moms de contestation de sa part et

en ce cas avec dØpens contre elle

Cette requŒte pour mandamus fut contestØe par les deux

corporations du Barreau qui toutes deux invoquŁrent le

fait que lappelant avait ØtØ trouvØ coupable dun acte

criminel et allØguŁrent spØcialement ce qui suit

Le 25 juin 1924 aprŁs avis donnØ au requØrant le conseil du
Barreau de MontrØal pris onnaissance de ces faith et documents et

rendu jugement assimilant lacte du requØrant au cas punissable par Ia

radiation de son nom du tableau des avocats et communiquØ cette

decision au secrØtaire gØnØraldu Barreau de Ia province de QuØbec pour
quaction soit price en consequence et cest en execution de cette decision

que Ia radiation ØtØ faite

Ii ny pas eu dappel de cette decision auprŁs de lintimØe qui
Øtait un tribunal dappel competent dans lee limites dØterminØes par la

loi

Le bref de mandamus dans cette premiere instance fut

refuse par jugement de le juge Duclos rendu le 11

octobre 1926

Q.R 64 S.C 502

4596O7
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1932
1.1 convient de bien noter la portØe de ce jugement Le

MuuoN -savant juge decide deux questions principales

CAMPBELL
Loffense commise par lappelant -Øtait qualifiØe de

fØlonie avant ladoption du Code criminel de 1892
Rinfret

Dans une sØance convoqu-Øe suivant la procedure pre

vue larticle 69 de la Loi du Barreau aprŁs avis

donnØ lappelant et oii ii eu loccasion de se dØfen

dre le conseil du barreau de MontrØal rendu une dØci

sion sur -le cas de lappelant Ii ny pas eu dappel de

cette decision au conseil du barreau de la province de

QuØbec tel que prØvu par la loi et la requŒte de lappe

lant nest quune tentative dappel aux tribunaux de la

decision du barreau de MontrØal appel -que la loi ne permet

pas

Comme consequence sur la premiere requŒte pour man
damus i-i done ØtØ jugØ entre lappelant dune part et 1e

Barreau de la province de QuØbec et le Barreau de Mont

rØal dautre part que lacte criminel clont lappelant CtØ

trouvØ coupable constituait une fØlonie avant 1892 et que

en -plus le -conseil du barreau de MontrØal avait rØguliŁre

ment dØcidØ que cet acte criminel Øtait une fØlonie et avait

priØ le secrØtaire-trØsorier du c-onseil gØnØral dagir en con

sequence

Lappelant av-ait dabord inscrit en appel du jugement

de Thonorable juge Duclos mais ii subsØquemment aban

donnØ son appel Ce jugement est par là devenu final et

acquis le caractŁre de chose jugØe entre les parties dans

cette premiere cause

Cest dans ces cireonstances prŁs de trois ans aprŁs ce

premier jugement que lappeiant prØsentØ sa seconde

requŒte pour mandamus qui est ode qui est maintenant

devant cette cour Ii allŁgue quil est porteur dun

diplôme dadmission au barreau quil prŒt-Ø serment

comme avocat quil payØ ses -contributions jusquau 26

avril 1924 quii offert au trØsorier du barreau de Mont
rØal tous les arrØrages date de ses -cotisati-ons et les hono

raires du certificat qui peut lui tenir lieu dinscription au

tableau de lOrdre suivant la loi organique et les rŁgie

ments clu barreau de Ia province mais que le trØsorier

r-efusØ daecepter ces somm-es quil est ainsi privØ du recu

du trØsorier et quil ne peut obtenir du secrØtaire-trØsorier

du conseil gØnØral le certificat -sous le sceau de la corpora-
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tion pour lui permettre de pratiquer comme avo cat et 1932

voici maintenant ses conclusions textuelles MARION

Par ces motifs plaice Ia cour
CAMPBELL

Enjoindre au defendeur es-qualite de recevoir ledit montant de 135

dollars plus toutes ØchØances survenir en cours dinstance et den dØlivrer Rinfret
un recu au demandeur et au mis-en-cause secrØtaire-trØsorier du Conseil

gØnØral au vu de ce recu de dØlivrer au demandeur sur paiement de

dollars un certificat sous le sceau du Barreau de la province de QuØbec
lui tenant lieu dinscription au Tableau de lOrdre quoi faire contraints

mŒme par corps quoi faisant dØchargØs Avec dØpØns contre toute partie

contestante

Les intimØs ont de nouveau allØguØ la sentence de culpa
bilitØ prononcØe contre lappelant la decision rendue le

25 juin 1924 par le eonseil du barreau de MontrØal assi
milant lacte de lappelant au cas prØvu par la

loi et entraInant la radiation du nom du demandeur du

tableau des avocats dans la province de QuØbec
lavis donnØ au SecrØtaire-TrØsorier du Barreau de la

province de QuØbec dobserver la loi en consequence et us

ont ajoutØ
cest en execution de cette decision que le nom du demandeur ØtØ rayØ

de la liste des avocats de Ia province de QuØbec suivant Ia loi

us ont invoquØ la chose jugØe resultant du jugement de

lhonorable juge Duclos et us ont plaidØ que en consØ

quence le trØsorier du barreau de Montral navait pas le

droit ni le pouvoir daecepter les offres que lappelant

allŁgue lui avoir faites et que
en refusant ces offres ii na aucunement omis negligØ ou refuse daccom
plir un devoir attachØ sa charge ou un acte auquel Ia loi loblige

Le juge de premiere instance maintenu le mandamus
mais la Cour du Bane du Roi unanimement infirmØ ce

jugement sur le principe que les conclusions de la premiere

requŒte de mandamus comprenaient tout ce que lappelant
demandait dans sa seconde requŒte et que clans ces condi

tions lexeeption de chose jugØe opposØe en defense la

nouvelle demande de lappelant Øtait bien fondØe

Cest ce jugement qui est porte devant cette cour

Ii lieu au mandamus pour enjoindre laecomplisse
ment dun devoir ou dun acte dans certains cas ØnumØrØs

larticle 992 C.P.C Le cas invoquØ en lespŁce par lappe
lant est celui du paragraphe de larticle 992 qui se lit

comme suit

Lorsquun fonctionnaire public ou une personne occupant une
charge dans une corporation corps public ou tribunal de juridiction infØ
rieure omet nØglige ou refuse daccomplir un devoir attachØ sa charge
ou un acte auquel la loi loblige
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1932 Pour que lappelant put rØussir ii lui fallait donc Øtablir

MIoN que le trØsorier du barreau de MontrØal en ref usant de

CAMPBELL
recevoir $135 plus toute ØchØance survenir que lappe

lant lui offerts pour ses cotisations au barreau et den
Rmfret

dØlivrer un reçu lappelant refusait daccomplir un

devoir attachØ sa charge ou un acte auquel la loi loblige

Le nom de lappelant nest pas sur le tableau gØnØral des

avooats de la province doü ii ØtØ rayØ par le secrØtaire

trØsorier du conseil gØnØral la suite des ØvØnements qui

viennent dŒtre rapportØs Lappelant sadresse au trØso

rier du Barreau de MontrØal Ii lui offre ses arrØrages de

contributions comme membre de la profession et lui

demande de lui en dØlivrer un reçu Pour dØrnontrer que

ces deux actes accepter la contribution et en dØlivrer un

reçu constituent un devoir attachØ la charge du

TrØsorier et un acte auquel la loi loblige lappelant

sappuie sur larticle 82 de la loi du Barreau

Ii nest pas nØcessaire de reproduire cet article ii suffit

de remarquer quil se rapporte au cas de lavocat

dont le nom tØ omis du tableau faute par lui davoir paye toutes

les contributions ou
dont le nom ØtØ omis par suite dune suspension de ses fonctions

ou
dont le nom ØtØ omis sans sa faute

i.e par erreur

Cest sur cet article que lappelant se base pour offrir ses

arrØrages au trØsorier du barreau de MontrØal et prendre

un mandamus contre lui pour le forcer les accepter et

lui donner un reçu dont ii se servira auprŁs du secrØtaire

trØsorier gØnØral pour obtenir le certificat lui donnant droit

de pratiquer comme avocat

Or ii est bien evident que lappelant ne tombe dans

aucune des trois categories bien distinctes prØvues par

larticle 82

Lappelant na pas ØtØ omis du tableau de lOrdre pour

lune des raisons oontenues dans cet article ii ne figure pas

sur le tableau parce quil en ØtØ rayØ En pareil cas le

trØsorier du barreau de MontrØal non seulement na pas le

devoir de recevoir ses contributions et de lui donner un

recu mais il nen pas le pouvoir Ii nest pas nØcessaire

dinsister en effet sur la difference entre un avocat qui

ØtØ simplement suspendu de ses fonctions et un avocat qui

est privØ pour toujours du droit dexercer sa profession

Cette distinction est soulignØe chaque instant dans Ia loi
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du barreau Seuls les avocats qui ont droit de pratiquer 1932

dans la province doivent figurer sur le tableau de lOrcke MARIoN

art 81 Seuls les avocats dont le nom est sur le tableau
CAMPBELL

peuvent pratiquer devant les tribunaux de la province art
68 et ii ne peut Œtre remØdiØ cela que dans trois cas bien

Rinfret

dØfinis lorsque le nom ØtØomis faute par lavocat davoir

payØ ses contributions ou lorsque le nom ØtØ omis par

suite dune suspension ou lorsque le nom ØtØ omis par

erreur

Dans chacun de ces cas lavocat peut obtenir du secrØ

taire-trØsorier du conseil gØnØral un certificat sous le

sceau de la corporation constatant quil sest conformØ la

loi et ce certificat lui tient lieu dinscription au tableau

pour le reste de lannØe courante Lorsque le nom ØtØ

omis par erreur lavoeat obtient le certificat gratuitement

sur premiere demande

Lorsquil ØtØ omis par suite dune suspension ii peut
obtenir le certificat lexpiration du temps pour lequel ii

ØtØ suspendu en payant les contributions et les hono
raires

Lorsquil ØtØ omis faute par lui davoir payØ toutes les

contributions ii na quà les payer qui de droit et sur

production du reçu il obtient le certificat du secrØtaire

trØsorier du conseil gØnØral

Mais tel nest pas le cas de lappelant Lorsque le trØso

rier du barreau de MontrØal en refusant daccepter sa con

tribution et de lui en donner un recu rØpond lappelant

quil ne peut recevoir cette contribution au barreau parce

quil ØtØ rayØ du tableau et quil cessØ dŒtremembre de

la profession cette raison constitue une rØponse complete

au mandamus de lappelant ce dernier ne peut prØtendre

que le trØsorier du barreau de MontrØal en agissant ainsi

refuse daecomplir un devoir attachØ sa charge ou un

acte auquel la ioi loblige C.P.C 992-3 et par consØ

quent il ny pas lieu lØmission dun bref de mandamus

en pareil cas

Naturellement lappelant pretend que son mom naurait

pas dii Œtre rayØ Mais cest là une toute autre question

qui ne concerne pas le trØsorier du Barreau de MontrØal

Ce nest pas lui qui rayØ le nom Ce nest pas lui quil

appartient de le reinstaller Cest prØcisØment là le dØbat

qui sest engage dans la premiere instance entre lappelant
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1932 dune part le Barreau de MontrØal et le Barreau de la pro-

MARION vince de QuØbec dautre part et ii ØtØ tranchØ contre

CAMPBELL
lappelant par le jugement de lhonorable juge Duclos Sur

ce point et sous ce rapport ii chose jugØe contre lappe
Rinfret

lant Quand iappelant sest adressØ au trØsorier pour lui

demander de recevoir ses contributions ii sadressait liii

non pas comme un officier de la loi qui des devoirs

statutaires mais comme un mandataire et un reprØsen

tant du Barreau de MontrØal Le trØsorier percoit les con

tributions pour le compte du Barreau de MontrØal La

question de savoir si le nom de lappelant ØtØ rØguliŁre

ment et validement rayØ du tableau est chose jugØe pour le

reprØsentant du Barreau de MontrØal tout autant quelle

lest pour le Barreau de Montral lui-mŒme Pothier

Bugnet 3e Ød vol 900 Baudry-Lacantinerie TraitØ

de droit civil 3e ed Des Obligations tome 4Łme n05 2687

et suivants Lacoste De la chose jugØe 3e Ød flbs 475 et

suivants Ellard Millar

Pour ces raisons je rejetterais lappel avec dØpens

SMITH J.The appellant plaintiff was an advocate of

the province of Quebec duly enrolled and was in practice in

the district of Hull

On the 23rd January 1922 one Mrs Daniel laid com

plaint against him before the district magistrate in Hull as

follows

that at the city of Hull in the said district of Hull on or about

the 30th day of March 1921 Napoleon Marion of Hull aforesaid in

his capacity of attorney for dame Anna Daniel widow of the late Antoine

Asselin in her quality of tutrix to Emma Pleau did receive from Mr

Foran KC thirteen hundred dollars $1300 by cheque payable to the

order of said tutrix which cheque the said Marion induced the said

tutrix to endorse in order to withdraw the said money to pay it over to

said tutrix as settlement of her share in the case then pending in the

Superior Court of the district of Hull which sum of money less two hun

dred and five dollars he did fraudulently convert to his own use and

fraudulently omitted to account for and thereby did steal the said sum

of money and this contrary to the form of the statute in such cases made

and provided

The indictment was proferred in the same terms on 15th

February 1922 and on 7th March following he was found

guilty but sentence was deferred pending the hearing of

reserved case

S.C.R 319 at 326 327
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The appeal court ordered the magistrate to return new 1932

stated case which he did in the following terms MAEION

Elle considØrØ que Marion Øtait agent de Ia demanderesse CAMPBELL

Łs-qualitØ ii tait son avocat

Quen sa qualitØ dagent ii reçu valeur cheque de $1300 remis

par Foran

Cette valeur la demanderesse nen jamais connu portØe ni eu

libre possession elle ne la pas eue un instant entre ses mains Marion

collectØ le produit ii reçu $1300 Deposition du gØrant de la Banque

Provinciale

Ces produits ii les convertis son usage la banque N.-E II

tire sur ce ddpôt jusquk Øpuisement Deposition du gØrant de Ia Banque

Nouvelle-Ecosse

Marion pretend avoir agi sur Ia force dun certain endossement non

prouvØ et certains documents Ces documents sont absolument nuls et

illCgaux et lencontre des articles 297 298 et 307 du code civil comme

aussi du code de procedure civile aux articles 1347 et 1348 et nont Pu

Œtre pris en consideration par Ia cour et ne peuvent Œtre considØrØs ici

que comme du surplusage aggravant loffense plutSt que de lattØnuer

Ii na jamais rendu compte tout au contraire il sest retranchC

derriere toutes sortes dexcuses pour faire croire Ia demanderesse quil

navait pas encore Øbe payØ Deposition de Ia tutrice et de dame Anna

Asselin

QuiI na jamais fait remise et na jamais prouvØ sa bonne foi
vis-k-vis de la demanderesse ni devant la cour

Pour la cour Ia quintessence du crime Øtait prouvCe elle cit de son

devoir de rendre jugement en consequence

On the 20th June 1924 the Court of Kings Bench con
firmed the judgment of the magistrate the notes of one of

the judges containing the following

Upon re-statement of the case the learned magistrate states in detail

what was proved before him He states that the conviction is based upon
the fact that it was proved that appellant in his quality of agent of

Daniel received cheque for $1300 which he cashed and converted to

his own use

Upon these facts can only say that the question should be answered

in the affirmative and an offence known to the law is disclosed and proven
should maintain the conviction

On the 24th July following the magistrate sentenced

Marion to two years in the penitentiary

On the 23rd June prior to the date of the sentence the

assistant secretary of the Bar of Montreal sent Marion

letter as follows



446 SUPREME COURT OF CANADA

1932 Le Barreau de MontrØal

Palais de Justice MontrØal
MMuoN

24 juin 1924

CAMPBELL Marion

71A rue St-Jacques MontrØal
Smith Cher monsieur

Le mercredi 25 courant heures de laprŁs-midi Ic conseil du

Barreau prendra connaissance du jugement rendu le 29 juin dernier par

Ia cour dappel division de trois juges dans la cause du Roi vs vous

mŒme
Je suis chargØ de vous dire que si VoUs dØsirez vous presenter devant

le conseil ce sujet vous serez entendu

Bien vous
Lassistant secrØtaire

SignØ Nantel

There was no complaint lodged by the syndic or other

officer of the section council but at the date fixed by the

notice there was meeting of the council at which Marion

was present and the following appears in the minutes

AprŁs discussion le Conseil decide de dØnoncer it Mtre Victor Marti

neau C.R secrØtaire du Conseil GØnØralle fait que Mtre Marion

ØtØ trouvS coupable dun crime qualiflØ de fØlonie avant ladoption du

Code Criminel de 1892 et de prier Mtre Martineau dagir suivaut la Ioi

La proposition de Mtre Chauvin C.R denvoyer un avis de

cette decision aux protonotaires et aux greffiers des diffØrentes Cours de

la province est mise de cfitØ vu que cette procedure relŁve plutôt du

Conseil GØnØral

Mtre Marion se prØsente devant le conseil et dSclarant quiI

Iintention de porter de nouveau cette cause en appel demande au

Conseil de suspendre sa decision jusquau jugement final

Mtre de Lorimier C.R informe alors Mtre Marion de Ia

decision que vient de prendre le Conseil et lui fait savoir que cette

decision est finale

On the 26th August 1924 the assistant secretary of the

Bar of Montreal sent copy of the conviction to the secre

tary-treasurer of the Council of the Bar of the province of

Quebec who on the 28th August 1924 struck Marions

name out of the list of advocates for the province of Que
bec and sent the legal notice of same

In the present action Marion contends that the secre

tary-treasurer of the Bar of the province of Quebec had no

jurisdiction to strike his name off the roll as he did because

he was under no disqualification and that having tendered

the arrears of his contributions to the treasurer of the Bar

of Montreal it was the duty of that officer to accept same
and give receipt pursuant to sec 82 of the Bar Act chap

210 R.S.Q 1925 on presentation of which it would have
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become the duty of the secretary-treasurer of the Bar of 1932

the province of Quebec to give him certificate in lieu of MARION

his inscription on the roll
CAMPBELL

The validity of these contentions must be tested by the
Smith

provisions of the Bar Act The Act provides that the ad-

vocates of the province shall form corporation called

The General Corporation of the Bar which shall be

divided into sections each of which shall form separate

corporation one of which is named The Bar of Montreal

The general corporation may make by-laws for main

taining the honour and dignity of the Bar and discipline

among its members and for preparation and publication of

the general roll of advocates in the province and for other

purposes

The general corporation and the corporation of sections

may make by-laws for defining the duties and functions of

their officers and for certain other purposes

The powers of the general corporation are to be exer

cised by council called the General Council of the Bar

of the province of Quebec which shall select secretary-

treasurer who shall be member of the council

The Council of each section is to be composed of

batonnier syndic treasurer secretary and for Mont
real nine elected members

The syndic is specially charged with the supervision of

the discipline of the Bar He is bound immediately to in

form the council of the section of any conduct of mem
ber derogatory to the honour of the Bar and to submit to

it any accusation handed to him saving the right of the

council to receive the same directly or to take the initiative

in the exercise of its disciplinary powers

Every complaint against member shall be made under

oath before the syndic batonnier or secretary of the Bar of

the district where it is laid Each council of section may
pronounce censure or reprimand against member guilty

of breach of discipline or any act derogatory to the honour

and dignity of the Bar and may also suspend him forever

from the right of practising his profession

In the exercise of these powers the council is to pro
ceed deliberately and allow the accused to defend himself

The decision is subject to appeal to the General Council
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1932 to be instituted by letter to the secretary-treasurer of such

MARIoN council but such appeal shall lie only when it appears

CAMPBELL
on the face of the complaint decision or sentence that the

council had no jurisdiction and no appeal shall lie to the
Smith

courts from decisions rendered by the council of any

section

Every member shall pay to the treasurer of his section

certain prescribed subscriptions and dues and the treasurer

shall forward annually before the 5th of May to the secre

tary-treasurer of the General Council list of all the advo

cates in his section who have paid their subscriptions and

dues for the previous year and the current year

Section 68 provides that no advocate shall practise in

any of the courts of the province in the following cases

If he has been found guilty of any criminal offence ranked as

felony before the passing of the Criminal Code 1892 of perjury or sub

ornation of perjury of conspiracy to defraud or of one of the criminal

offences set forth in sectiom 405 406 407 412 and 442 of the Criminal

Code
If his name is not inscribed on the General Roll of the advocates

of the Province

If he has been suspended from his functions by court or by

council of his section or by the General Council

The secretary-treasurer of the General Council is required

every year during the month of May as far as practicable

to prepare general roll of all the advocates having right

to practise in the province taking as basis the informa

tion supplied him by the treasurers of sections the secre

tary-treasurers of library associations and the registers in

his possession but only those who have paid their sub

scriptions and are not disqualified or suspended

Section 82 provides that

Any advocate whose name has been omitted from the roll for neglect

ing to pay all his subscriptions may at any time pay the same to the

proper officer and on producing the receipts or certificates of the said

officer the secretary-treasurer of the General Council shall give to such

advocate certificate under the seal of the corporation showing that he

has complied with the law and such certificate shall take the place of the

entry on the roll for the rest of the current year and provided such advo

cate be not under the effect of sentence of disqualification or suspension

from his functions he may on producing such certificate before the pro

thonotary or clerk of the court practise as if his name were on the roll

It will be observed that the only action taken at the

meeting of the Council of the Bar of Montreal was the

resolution to notify the secretary of the General Council of

the fact that Marion had been found guilty of crime
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ranked as felony before the passing of the Criminal Code 1932

1892 MARION

Acting on this resolution the assistant secretary wrote to
CAMPBELL

the secretary of the General Council enclosing what he calls

copy of the judgment in the affair of The King Marion
SmithJ

in virtue of which Marion is condemned to two years in

the penitentiary The original of this letter was not pro

duced and the only proof of its loss was the statement of

Mr Nantel the writer of the letter that Mr Martineau

to whom it was addressed had died and Mr Jodoin Mr

Martineaus successor told him he had not found the

original At all events the only ground that this notifica

tion furnished to Mr Martineau the secretaryof the Gen

eral Council for striking Marions name off the list was the

conviction and he and the Council of the Bar of Montreal

purported to act under sec 68 of the Act on the view that

the conviction was for an offence ranked as felony before

the passing of the Criminal Code 1892

The offence for which Marion was convicted was not

felony prior to 1892 unless it comes within sec of the

Larceny Act R.S.C 1886 164 which is as follows

Every one who being bailee of any chattel money or valuable

security fraudulently takes or converts the same to his own use or to the

use of any person other than the owner thereof although he does not

break bulk or otherwise determine the bailment is guilty of larceny and

may be convicted thereof upon an indictment for larceny but this section

shall not extend to any offence punishable on summary conviotion

It has been held that the bailment intended by this section

is deposit of something to be specifically returned and

therefore one who receives money with no obligation to

return the identical coins received is not bailee within the

section Hassall Garrett Hoare

de Banks

think it is impossible to hold here that there was an

obligation to return the identical coins and that therefore

the offence was not felony prior to the passing of the

Criminal Code in 1892 There was therefore no power to

strike Marion off the roll under the provisions of 62

The Council of the section of Montreal could have struck

him off for life by proceedings under sect 27 and 28 of the

1861 58 1859 647

1860 14 1884 15 Cox 450
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1932 Act but can it be said that any such proceedings were

MARIoN taken or that any pronouncement was made by that body

CAMPBELL depriving him forever of the right of practising his

profession
SmithJ

No complaint was laid under oath pursuant to 22 and

the Council did not purport to hear any complaint or to

render any decision on complaint and award of punish
ment under 27 The view was that 68 applied and

that Marion at once ceased to have the right to practise

and that his name must be struck off by the General Secre

tary upon receipt of the certified copy of the sentence as

provided by sec 69

In my opinion therefore Marion did not in fact become

disqualified automatically by virtue of section 68 and was

not disqualified by any decision of the council of the Mont
real section on complaint under section 27

We must however consider the effect of the judgment in

the former litigation instituted by Marion against the Bar

of the province of Quebec and the Bar of Montreal

have examined carefully the reasoning of my brother

Rinfret on this point and agree with his conclusion with

regard to it

In those proceedings there was pu-t directly in issue the

question of whether or not Marion had ceased to be mem
ber of the Bar of Quebec and the decision of the ôourt was

that by virtue of section 68 and also by virtue of decision

of the council of the Montreal section he had ceased to be

such member

While this decision is contrary to the view have ex

pressed above it is nevertheless final judgment on the

issue of fact and is therefore binding as between the parties

quite regardless of whether as matter of law it was cor

rect or not

The statutory duty of the respondent treasurer of the

Bar of Montreal is to receive subscriptions and dues from

those who are members of the Bar and Marion having by

the judgment referred to which binds him been declared

not to be member of the Bar there was no obligation on

the treasurer to receive the dues tendered and to give

receipt for same
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The argument that the service of his sentence and fulfil- 1932

ment of the terms of the ticket of leave by Marion freed MARION

him of all the consequences of his crime including disquali-
CAMPBELL

fication from practice is in my opinion wholly untenable
SmithJ

agree that the appeal must be dismissed with costs

Appeal dismissed with costs

Solicitors for the appellant De la Durantaye Martineau

Reeves

Solicitor for the respondent Campbell and the Bar of the

District of Montreal Camille Tessier

Solicitor for the respondent The Bar of Quebec
Guertin


