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The respondent Montreal religious community sued the appellant com

pany to recover damages alleged to have been sustained by the com
munity as the result of one of its members Brother Henri-Gabriel

PRESENT Anglin C.J.C and Mignault Rinfret Lamont and Smith

JJ
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being injured while travelling in an omnibus belonging to the appel- 1929

lant The action was brought more than year but within two years

after the time of the accident The claim consisted of $4780 for TAxI
expenses incurred by the community in medical and hospital care TRANSPORT

of $118 for the value of clothing etc destroyed in the accident Co
alleged to be the property of the community and of $10000 for dam-

ages due to the loss of services of the injured brother The trial judge
CONGEEOA

assessed the respondents damages at $4000 of which $2236.90 was Prrs
allowed for out-of-pocket expenses and the balance on account of the FRERES DE

claim for other damages and this decision was affirmed by the appel- MARIE

late court It was also found by the trial judge and unanimously up-

held on appeal that the injury was attributable to fault and negli

gence of an employee of the appellant for which it was responsible

and no appeal was taken to this court against that finding The ques
ti.ons arising on this appeal are whether the respondent has or

ever had the right of action which it asserts and whether its

claim is barred in whole or in part by the limitation provision of par
of art 2262 C.C

Held affirming in part the decision of the Court of Kings Bench Q.O.R
46 K.B 96 that the respondent has right of action against the

appellant company but that it is entitled to recover only the sum of

$2236.90 for the expenses incurred by it as result of the injuries

sustained by the member of the community Mignault and Rinfret

JJ dissenting

Held also Mignault and Rinfret JJ dissenting that the plaintiff was

within the purview of the word another autrui as used in

article 1053 C.C and therefore entitled to maintain this action

Article 1053 C.C confers on every person who suffers injury directly

attributable to the fault of third person as its legal cause the right

to recover from the latter the damages sustained The suggestion

that the right of recovery under that article should be restricted to

the immediate victim of the tort involves departure from the

golden rule of legal interpretation Beal Legal Interpretation 3rd ed.b

80 by refusing to the word another autrui in article 1053

C.C its ordinary meaning and such interpretation would be highly

dangerous and would result in the rejection of meritorious claims

Moreover it is not necessary so to restrict the scope of article 1053

C.C in order to give full operation to the terms of article 1056 C.C
as nothing in this latter article suggests an intent to narrow the scope

of article 1053 C.C save where the person injured dies

in consequence and the claim is for damages occasioned by such

death

Held also that the respondents action is not prescribed The action is

for damages resulting from quasi-offence and is pre
scribed by two years only article 2261 C.C and is not one for

bodily injuries prescribed by one year article 2262 CC.
Mignault and Rinfret JJ not expressing any opinion

Per Anglin C.J.C and Smith J.The provisions of article 1056 C.C may
not be necessary to support the actions for which it provides but

their presence cannot justify narrowing the purview of the clear terms

in which article 1053 C.C is couched except so far as may be neces

sary to exclude from it the special cases for which article 1056 C.C

provides The respondent is entitled to be adequately compensated

on the footing of loss of benefits reasonably to be expected from

continuance of the services of the injured member The appeal should

be dismissed with costs
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1929 Per Mignault and Rinfret JJ dissenting.The respondent had no status

to bring the action which should have been dismissed by the trial

judge Article 1056 C.C together with article 1053 C.C covers the

TRANSPORT
whole ground of liability in cases of bodily injuries and both articles

Co must be construed together Article 1053 C.C establishes the founda

tion upon which such liability will rest and article 1056 C.C enacts
C0NGREGA

in what circumstances and in favour of what persons the liability will

TiON DES

Parrrs
exist Therefore it follows that the word autruz another in

FRERES SE article 1053 C.C connotes la partie contre qui is dØtit ou quasi-dØlit

MABIE Øtó commis the person injured by the commission of an offence

or quasi-offence contained in article 1056 C.C and that person

cannot be any other than the immediate victim In the province

of Quebec in cases of bodily injuries caused by fault the right of

action belongs solely to the immediate victim during his lifetime

and after his death exclusively to the persons enumerated in article

1056 C.C

Per Mignault and Rinfret JJ dissenting.The respondent might have

had right to recover the amount of expenses incurred by it for medi
cal and hospital care by means of the action de in rem verso but

as such it would be prescribed by the expiry of one year under article

2262 C.C Anglin C.J.C and Smith dubitantibus

Per Lamont J.The respondent cannot succeed as to its claim for loss

of services To be entitled to maintain such an action legal right

to iuch services and the loss thereof must be established The con
tractual relation of master and servant did not subsist between the

respondent and the injured brother and upon the evidence neither

the brother nor the Congregation ever considered they were creating

any legal relationship between them Therefore the fault of the

appellant company did not deprive the respondent of the brothers

services to which it had no legal right Anglin C.J.C and Smith

contra

APPEAL from the decision of the Court of Kings Bench

appeal side province of Quebec affirming the judg

ment of the trial judge Surveyer and maintaining the

respondents action in damages for $4000

The material facts of the case and the questions at issue

are fully stated in the above head-note and in the judg

ments now reported

Geoff non K.C and Fanibault K.C for the appellant

Cartier for the respondent

ANGLIN C.J.C.The plaintiff respondent is religious

community incorporated by statute of the province of Que
bec 50 Vie 29 and possesses as an incident of its cor

porate entity the capacity to sue and be sued The

defendant appellant is common carrier engaged in the

1928 Q.O.R 46 KB 96
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business of furnishing transportation for passengers by 1929

taxicab and omnibus Brother Henri-Gabriel member REGENP

of the plaintiff community sustained serious injury while TRAo
travelling in an omnibus of the defendant on the 14th of Co

August 1923
CONGREGA

It was found by the trial judge and unanimously

affirmed by the Court of Kings Bench that the injury FR¨RES DE

sustained by Brother Henri-Gabriel was attributable to
MARIE

fault and negligence of an employee of the defendant for
41Iin

which it was responsible and against that finding no ap
peal has been taken here

The present action was brought to recover damages sus

tained by the community in consequence of Brother Henri-

Gabriel being so injured The claim consists of three parts

first the sum of $4780 expended by the community in

medical and hospital care for the injured brother and in

providing him with such necessaries as spectacles etc
second the sum of $118 for the value of clothing and other

personal effects the property of the community destroyed

in the accident and third the sum of $10000 for other

actual damages due to loss of services of Brother Henri-

Gabriel etc

The learlied trial judge Surveyer assessed the plain

tiffs damages at $4000 of which amount the sum of

$2236.90 was allowed for out-of-pocket expenses admit

tedly incurred by the plaintiff as necessary result of the

injuries sustained by Brother Gabriel and the balance on

account of the claim for other actual damages

This judgment was confirmed by the Court of Kings
Bench although two members of that court Mr Jus

tice Greenshields and Mr Justice Cousineau ad hoc
would have reduced the recoverythe latter to the sum

of $2236.90 allowed for out-of-pocket expenses to which

Mr Justice Greenshields would however add the sum of

$900 to cover an expenditure of the respondent in replac

ing Brother Henri-Gabriel on its teaching staff

Two questions arise on the present appeal viz

whether the plaintiff has or ever had the right of action

which it asserts and whether its claim is barred in

whole or in part by the limitation provision of paragraph

46 KB 96
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1929 of article 2262 of the Civil Code which reads as

REGENT follows
TAXI The following actions are prescribed by one year

TRANSPORT

for bodily injuries saving the special provisions contained in article

CONOREGA- 1056 and eases regulated by special laws

TON
DES The plaintiff being endowed as body corporate with

FRERES DR the capacity to sue the question on the first branch of the

appeal is whether it has right of action to recover the

damages it now claims

Articles 1053 and 1054 C.C read as follows

1053 Every person capable of discerning sight from wrong is respon

sible for the damage caused hy his fault to another whether by positive

act imprudence neglect or want of skill

1054 He is responsible not only for the damage caused by his own

fault but also for that caused by the fault of persons under his control

Is the present plaintiff under the circumstances in evi

dence within the purview of the word another autrui
as used in article 1053 C.C Such is the issue on this

branch of the appeal

plaintiff has right of action for all damages sustained

by him against any person guilty of fault which caused

such damages 1924.1.160 Zach vol Masse et

Verge 1858 nos 625-7 Canadian Pacific Railway Co

Robinson Article 1053 0.0 says so in terms so ex

plicit that to deny the existence of such right as that set

up in the present action involves placing restriction upon

the prima facie generality of the language in which it is

couched Dc Lorimier Bib C.C pp 203-14 and which

formulates the common law theretofore existing Ravary

Grand Trunk Ry Co

The only alternative view suggested is that the right of

recovery under art 1053 C.C should be restricted to the

immediate victim of the tort of the defendant use

the phrase immediate victim for lack of betterM

Demogue Obligations no 528 refers to la victime

matØrielle Indeed there can be no logical half-way

position between so restricting the application of the article

and admitting that standing alone it confers on every

person who suffers injury directly attributable to the fault

of third person as its legal cause the right to recover from

the latter the damages sustained It must not be forgotten

1887 14 Can S.C.R 105 at 1860 L.CJ 49 at 51

pp 115-20 125
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that on the principle enunciated in arts 1053-4-5 C.C de- 1929

pends practically the whole law of tort in Quebec cover- REGENT

ing alike wrongs against person property honour and
TRANSPORT

reputation article 1053 C.C embodying the general corn- Co

mon law of the province on this subject Articles 1054 and
CONOREGA

1055 C.C provide for vicarious responsibility cover par- TION DES

ticular cases and create certain liabilities conditionally de- flDE
feasible Quebec L.H Co Vandry Accord- MARIE

ingly to narrow the prima facie scope of art 1053 C.C is Anglin

highly dangerous and would necessarily result in most C.J.C

meritorious claims being rejected many wrong would be

without remedy To those who urge the danger and in

convenience in multiplicity of actions and other evils which

might result from giving to the word another autrui
in art 1053 C.C its ordinary and unrestricted meaning

reply adapting the words of Lord Sumner in Vandrys

case

To all this the plain wrds of the article if they are plain as their Lord-

ships conceive them to be are sufficient answer La enacting the Code

the Legislature may have foreseen cases of the kind now in question many

years before any of them arose The positive words of the

article stand and must have effect

See too Fuz-Herm III Cod Civ Ann arts 1382-3 no
694 infra The courts may be trusted to discourage un
meritorious claims

As Sir François Langelier says in his well known work

on the Civil Law of Quebec vol III at 468

Pour quirn dØlit ou un quasi-dØlit donne lieu une action en dom
mages ii aest pas nØoessaire que ces dommages sic soient causes Ia

personae mØme qui lea rØclame ii suffit que -la consequence en rejaillisse

sur elk alors gue la dØlit ou Is quasi.dØlit porte stir ijne autre Cest

ainsi par exemple quiinie compagnie daasuranoe line action en dom
mages contre iauteur de linoendie dune propiiitØquelle avait assurØe

Le maii une action en doinmages pour lee dommages causes sa femme
Le pŁre une action en dommages pour lee dommages causes ses

enfants II mŒme ØtØ dØcidØ il use trentaiine dannØes par Ia Cour

de Cassation que lee parents mŒme colliatØraux de quelquun qui eat

dØoØdØ oat tine action en dommagee contre ceux qui cart attaquØ sa

mØmoire Mgr Dupanloup le cØlŁbre ØvŒque dOrlØans fut condamnØ

payer des dommages Ia famille de Mgr Rousseau un de ses prØdØces

seurs dØcØdØ .depuis Jongtempe parce quiI avait outiragØ sa mØmoire

En un mot pour que eelui qul na pas souffert directement de la faute

dun autre ait tine action en dommages ii suffit quil ait eu un intØrŒt

actuel moral on materiel ce que ceVte faute ne soit pea commise

1920 A.C 662 at pp 673-7 19201 A.C 662 at pp 677-8
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1929 Mignault in his work Droit Civil Canadien vol

REGENT at pp 333-4 says
TAXI Quiconque par an Jaute cause u-n dom-mage a-u-trui eat oblige de ae

TRANSPORT
rØparer La faute eat tout Ce qui blesse injustemen-t le droit

Co
dautrui Elle peu-t done oonsister dana une action ou dans une omission

CONGREGA- daction La faute eat un dØlit loraque iagent du dommage la cause avee

TION DES intention un quasi-dØlit dana le cas contraire Le quasi-dØlit

PETITS est lacte vo-loataire et i1licite du-ne personae qui par imprudence on

RESDE negligence cause du dommage a.utrui

The present action is founded on qua.si-dØlit

An instance of the broad application of art 1053 C.C

occurs in the judgment of Mathieu in Larrive La-

pierre in an action by father to recover damages per
sonally sustained by him because of an injury to his son

We find at pp the following considØrants

ConsidØran-t que par iart-iele 1053 du Code Civil toute personne

capable de discerner le bien du nial eat responsable -du dommage cause par

an faute auitrui soit par son fait soit par son imprudence negligence ou

inhabi-iitØ et que par larbicle 1q54 dIe est responsa-ble non seukment du

dommage queliIe cause par sa faube -rn-ala encore de oelui cause par lea

choses quel-le sous an garde

Considkant que le dema-odeur allŁgue dana an declaration que lacoi

dent dont il eat question eu lieu par Ia faute du dØfendeur qui so serait

servi dana sa manufacture dune machine imp-ropre lusage duquel II

-lemployait

ConaidØrant q-ne Ic demandeur allague que par suite de cet accident

ii eat privØ -du salaire deson fils qui le faiisait vivre ct quiil Øprouve des

dommages directs au montant de deux eents piastrea

ConsidØrant que lies dommagesin-tØrŒts doiveut comprendre non seuIe

meat la reparation du prejudice ØpiouvØ par la partie lØsØe -mai-s aussi

celuti que scuifre I-a famil-le Iorsque le fait dommageable rejaillit sur elile

et que tous ceux auzquels te fait cause un dommage sont admis ci rØcla

mar
C-onaidØra-nt que demandeur allŁgue quil Øprouv.Ø un prjudi-oe

personnel de laceident arrivØ son enfant qui la empŒchØ de trav-ai-Iler

ct quil es-t ainsi privØ du bØnØflee quil retirait du travail de son dit

enfant

ConsidØrant quentre le pŁre ct Ic fils ii obligation de Ia part de

cc dernier de fournir des ailments au premier et que tant en raison de

cette obligation quen raison des circonst-anees p-articuhŁres aliØguØes dana

Ia declaration et spØcialement d-u fait quil vivait du salaAre de son Js

cet accident lii cause un prejudice rØel

Again in Sheehan Bank of Ottawa reversed on

another ground although the judgment should prob

ably h-ave been rested on- art 1056 C.C similar right

under art 1053 -C.C was recognized for father whose son

had been shot by young man to whom the bank had

1890 20 R.L 1920 Q.O.R 58 S.C 349

1923 Q.O.R 35 K.B 432
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negligently entrusted revolver Fault causing damage 1929

entails delictual responsibility without fault actual or pre- REGENT

sumed except in the case of damage caused by things under

defendants care such responsibility does not exist Allard Co

Frigon In both the above instances the right of NUA
recovery under art 1053 0.0 was not restricted to the TION DES

immediate victim of the defendants fault

Moreover with the utmost respect for those who think MARIE

that the words to another autrui of art 1053 0.0 Anglin

should be construed as embracing only the person in-

jured la partie contre qui le dØlit ou quasi-dØlit ØtØ

commis i.e the immediate victim of tort of the

defendant to the exclusion of others who also suffer dam

ages directly attributaJble to such tort e.g the master who

loses the benefit of the services of his injured employee

Demogue Obligations no 530the husband sepa
rate as to property whose affections have been outraged

by the ravishment of hi wife this suggested restriction

on the purview of these words involves departure from

the golden rule of legal construction applicable to all

writings that

the grammatical and ordinary sense of the words is to be adiinred to

unless that would load to some absurdity or some repugnance or inconsis

tency with the rest of the instrument in which case that sense may be

modified so a.s to avoid that absurdity and inconsistency but no further

Beal Legal Interpretation 3rd ed 80
The words to another autrui of art 1053 0.0 are

clear and present no ambiguity

But it is said the decision of the Privy Council in the

Vandry case and Article 1018 0.0 applicable by an
alogy require us to read art 1056 0.0 with art 1053 0.0
and it is urged that in order to give to art 1056 0.0 some

operation the scope of the words under discussion in art

1053 C.C should be so restricted as to cover only the
immediate victim of the tortat least where the claim

arises out of bodily injuries shall proceed at once to con

sider the argument based on the presence of art 1056 in

the Civil Code as it was practically the sole ground urged

for the restriction of the purview of art 1053 0.0 and the

rejection of all the French authorities which give to the

word autrui its prima facie meaning the Code Napoleon

containing no provision corresponding to art 1056 0.0

1922 28 R.L.N.S 223 A.C 662
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1929 No doubt the plainest words may be controlled by

REGENT reference to the context Beal Ibid pp 83 84 nos
cuntur sociis but not only must the words to be so con-

Co trolled be consistent with the suggested limitation Gar

ONGEEGA-
butt Durham Joint Committee but

TION DES YOU must have the context even more plain or at least as plain

PETITS as he words to be oontrolled

FRIEDE Bentley Rotherham and Kimberworth Local Board

These principles of legal interpretation being founded on

c.3.c common sense appiy equally under the civil and the com
mon law systems De Chassat Interpretation des Lois

1822 pp 100 205 et seq Langelier Droit Civ vol

pp 20 22 and 91 art 12 0.0
difference between the two authentic versions of the

text of art 1056 0.0.the words ascendant and descend

ant relations of the English version which would include

grand-parents and grand-children being translated in the

French text pŁre mere et enfants is not here ma
terial See of 78 of Con Stats 1859 of Canada

and Bonin The King There is nothing in art 1056

C.C that suggests an intent to narrow the scope of art

1053 except where the person injured dies

consequence and the claim is for damages occasioned

by such death and the chief purpose of art 1056 may
well have been to preclude such claims which would often

be preferred on flimsy grounds by persons other than

those designated in art 1056 C.0 who might otherwise

regard them as within the purview of art 1053 C.0
Hunter Gingras Given that effect art 1056 C.C

has distinct and useful office and so treating it there is

no infraction of the provision of the golden rule that the

grammatical and ordinary sense of plain and unambiguous

terms is not to be modified to greater extent than is

necessary to avoid absurdity repugnaice or inconsistency

Notwithstanding any apparent violence to logic in exclud

ing claims by persons other than those named in art 1056

C.C when the immediate victim of the tort dies for dam

ages occasioned by his death while allowing all who sus

tain direct loss to claim if the immediate victim survives

KB 14 at pp 1918 18 EL C.R 150

521-2

1876 Ch 588 at 1921 Q.O.R 33 KB 403

592
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there is not here such inconsistency repugnance or absurd- 1029

ity as requires the courts to deny their plain meaning and REGENT

effect to the words of article 1053 C.C Abley Dale
TRANSPoRT

Moreover it seems to me not improbable although Co

article 1056 0.0 differs in some important respects from CONGREGA

Lord CampbellsAct of 1846 Miller Grand Trunk Ry
Co that its predecessor viz chapter of the Statutes FRERES DE

of Canada 1847 10-11 Vic 78 of the Con Stats of

Can 1859 was imported into the law of Quebec from Anglin

the English Statute Robinson Canadian Pacific Rail-
C..C

way Co either in order to forestall defences based

on the maxim actio personalis moritur cum persona or

rather on the quaint Lord Sumner outlined its history in

Admiralty Commissioners S.S Amerika and

in the view of ardent civilians probably the crude if not

semi-barbarous doctrine of the English common law See
observations of Farwell L.J in Jackson Watson

ex morte hominis non oritur actio Baker Bolton

Admiralty Commissioners 2.S Amerika which

might be invoked by some defendant to an action within

the scope of that article or to assimilate in this particular

the law of Upper and of Lower Canada Canadian Pacific

Ry Co Robinson In English law as clearly appears

in the two English cases last cited damages sustained by

the plaintiff before the death of the immediate victim are

recoveraible although his death in consequence of the injury

should subsequently ensue The actions for which it pro
vides art 1056 C.C itself expressly styles independent

i.e personal Miller Grand Trunk Ry Co
and without effect whether by way of assistance or of

defeasance on other rights of action except actions by

persons other than those named in art 1056 0.0 for

damages occasioned by such death which its terms no

doubt preclude the maxim expressio unius est exclus-io

The French translation Preface to Civil Codel867---by Thomas

MoCord ens of the secretaries of the Codifyæng Commission pp VJII and

IX of the last paragraph of art 1056 C.C is glaringly inaccurate and

misleading

1851 11 C.B 378 at 391 KB 193 at 20t

1906 75 L.J.P.C 45 1808 Camp 493

451 at 486 14 Can S.C.R 105 at

A.C 38 at pp 54-60 124

928214
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1929 alterius being applicable and the words of art 1056 C.C

REGENT all damages being given due effect To support the

TRANSPORT
actions for which it provides article 1056 0.0 may have

Co been unnecessary and we are not unfamiliar with otiose

CóNGBEGA-
provisions in legislation The presence of such provision

TION DES whether introduced per incuriam or ex majore cautela

cannot think justify cutting down the purview of the

MAE clear terms in which article 1053 C.0 is couched except

Anglin so far as may he necessary to exclude from it the special

C.J.C
cases for which article 1056 C.C provides Art 2613 C.C
Had the legislature intended to exclude from the applica

tion of art 1053 0.0 other cases so plainly within its

ex facie purview as is that at bar more direct method

would assuredly have been found to effectuate that purpose

The suggestion that because the damages claimed could

not reasonably have been foreseen by the defendant they

cannot be recovered seems to indicate confusion of the

bearing of such considerations on the determination of the

question of the existence of negligence or fault on the part

of the defendant where they may often be of moment with

their application to the measure of compensation where

responsibility having been admitted or estthlished they are

quite immaterial Here the negligence or fault of the de
fendant and its responsibility to those thereby injured who

are within the scope of art 1053 C.C is no longer in ques
tion Merely as illustrative of this view reference may be

permissible to the very recent judgment of the Appellate

Division Ontario in Harding Edwards et al and to

an English case therein discussed In re Polemis and Fur-

ness Withy Co since the decision in which says Mr
Justice Middieton at 105 of the report of the Ontario

case

That which had been in earlier cases indinated as exonerating the

defendant from liability that the damage was too remote because it could

not reasonably have been amticipated as consequence of the wrongful act

done can no longer be urged as defenee The causal connection in the

Polemis case was clearly shewn but the damnum would not have

resulted had there not heen most extraordinary and unforeseeªble con

currence of contributing factors None of these factors in that case was

the conscious intervention of third party The court adopted as the

basis of its decision what had been said by Lord Summer in the case of

1929 64 O.L.R 98 at pp KB 560

103-6
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Weld-Blundell Stephens What defendant ought to have oon- 1929

templated as reasonable man is materia1 when the question is whethier
11

or not he was guilty of negligence This however goes to cul- TAXI
pabibty not to compensation and by Sir Samuel Evans in TRANSPORT

London The court is not concerned in the present case with any Co
inquiry as to the chain of causes resuiting in the creation of legal liability

from shich such damages as the law aillows would flow The tortious act
TIONnE

i.e the negligence of the defendants which imposes upon them liabihty

in law for darnagesis admitted This gets rid at once of an element FRinES ass

which requires consideration in chain of causation in testing the ques-
MARIE

tion of legal liability namelly the foresight or anticipation of the reason-
Anglin

able man When it has been once determined that there is C.j.C

evidence of neligexice the person guilty of it is equally liable for the

consequences whether he could have foreseen them or not

would refer to an earlier decision of Lord Sumner when he was Lord

Justice Hamilton in Lat ham Johnson Nephew Ltd where he

says at 413 Children acting in the wantonness of infancy and adults

acting on the impulse of personal peril may be and often are only links in

chain of causation extending from such initial negligence to the subse

quent injury No doubt each intervener is cau.sa sine qua non but un
less the intervention is fresh independent cause the person guilty of

the original negligence will still be the effective cause

See too Great Lakes 22 Co Maple Leaf Milling Co
While judgments resting on English law are not authori

tative in determining Quebec cases of which the decision

rests upon the principles of the civil law there would seem

to be no good ground for excluding from consideration in

Quebec case the reasoning on which rest the conclusions

reached in England and in Ontario respectively in the two

decisions cited Moreover the Court of Review expressed

the like opinion in 1916 in Makkinge Robitaille 5a
case of liability ex contractu So too while arrŒtsof the

French courts are not binding authority in our courts

Maclaren Att Gen for Quebec McArthur Do
minion Cartridge Co nevertheless they are entitled to

the most respectful consideration at our hands where as

here the texts of law which they expound art 1382-1383

C.N are substantially the same as and are the prototypes

1st Report of the Codification Commissioners 1865 vol

16 of that of the Civil Code of Quebec art 1053 C.C
Shawinigan Carbide Co Doucet per Fitzpatrick

C.J Quebec Co Vandry

AC 956 at 984 A.C 258 at 279

72 at 76
1905 A.C 72 at 77

K.B 398

1924 41 T.L.R 1909 42 Can S.C.R 281 at

1916 Q.O.R 51 S.C 17 at PP 286-7

21 A.C 662 at pp 671-2

92621ft
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1929 That excluding such contingencies as Brother Henri-

REGENT Gabriels premature death or abandonment of his religious

TRANSPORT
vocation the plaintiff had reasonable expectation

Co amounting to moral certitude that it would enjoy the full

VONGREGA- benefit of his services during the two years immediately

DES following his injury admits of no doubt and that such ex

FR¨RES DR pectation of gain or advantage whether the legal character

MARTh of the relationship borne by the injured brother to the

Anglin respondent should be regarded as that of an employee or as

C.J.C that of an associØ Rev Trim 1902 904 44 having

been unlawfully interfered with by the act of the defendant

Beullac Ann art 77 nos and 15 suffices to

create the interest requisite to give status to sue art 77

C.C.P for damages caused by such harmful interference

is think in the Civil Law equally clear Contra .spolia

torem omnia praesumuntur

Any diculty that might be suggested because of the fact

that the plaintiff is religious congregation is fully met by

the statutory incorporation of the Quebec community to

which Brother Henri-Gabriel belonged See Fuzier-Her

man Rep vbo Comm Relig nos 119 234 The con

tract or arrangement under which he became member

of the community and undertook to place his services en

tirely at its disposal in return for the dbligation on its part

to maintain him and provide him with all necessaries etc

gave to the plaintiff an interest in his health and welfare

sufficient to justify its claim for damages occasioned by

inability on his part to render to it the services stipulated

for caused by fault of the defendant Ibid 190 bis 191
Indeed that right seems to be necessary correlative of

the civil responsibility of religious communities for delicts

or quasi-delicts of one of their members dans lexercise

des fonctions auxquelles elles lont prØposØ Ibid no

460
That plaintiff holding towards another who is injured

by the fault of third party relations such as those which

his community had with Brother Henri-Gabriel has

cause of action against such third party for damages sus

tained by him through the fault of such third party seems

to be very clearly the opinion of leading French text-

writers In 20 Laurent no 534 we read

La oi donne Laetion pour ie dommage cause done tous ceux qui

sont lØsØs par is fait dommageable Ce prineipe rØsuite de la gØnØraStØ
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des termes 1artice 1382 ii est consacrØ par la jurisprudence La cour 1929

de cassation Pa formulØ dans les termes suivwmts ioccasion de in mort

instantanØe dune personne par suite dun accident die chemin die fer
TAXI

Le fait dommagethle ouvre une action en dommages-intŒrŒts au profit TRANSPORT

de toute personne gui souffert un prejudice direct resultant de cc fait Co

Rejet 21 juillet 1869 386
C0NGREGA-

Hue thus states the same principle in vol at no 420 RON DES

PsrITs
Scion in formule die ia cour de cessation Le fait dommageable ouvre RE DR

une action en dommages-mn.tØrŒts nu profit de toute personae gui souffert MuuE
un prejudice direct resultant de cc fait Cass 21 juillet 1869 72 386

gueile soit ou non hØritiiŁre de in victime Auger 23 mai 1892

94 62

In PlanicI 9e Ød at no 890 we read

Quand Ia mute est dommageable the produit Ia charge de sota

auteur tine obligation dindemn.iser Ia vietime Cette obligation de payer

des dommages-intØrŒts est en matiŁre eivile ia sanction nØcessaire de

toutes les obligations 1aies aussi bien que de toutes les obligations con

ventionneiles La faute est donc in fait productif dune obligation nou

veils

and at no 892

Teute personne dØsØe par la faute le droit dŒtre indemnäØe 11 doit

done avoir en pnincipe autant dindemnitØs distinctes quil de per

soniies iØsØes toutefois oeia nest pas touours n.Øcessathre

See also Sourdat ResponsabilitØ nos 103 659 690

691 692

Commenting on articles 1382 and 1383 C.N Larom

biŁre in his Treatise on Obligations 1857 vol at

no 36 713 says
Quant au droit gui appartient Ia partie lØsØe de poursuivre Ia reps

ration du dommage gui liii ØtØ cause Iaction gui en rØsuite existe

Øgalemeat en sa faveur soit que Ic dØlit ou quasi-dØlit lui nit fait Øprou

ver un dommage materiel ou un tort moral dune mathŁre directe ou

indirecte Mais cUe doit dane tous les ens commencer par Øtaiblir gue cc

dommage existe et quii existe par In faute de lauteus dii fait

Lorsqueile ete directemeunt et indFviidueliement atteinte dans sa

fortune sa personae sa consideration et son honneur Ia rewlitØ du prØuu-

dice est pius manifestement sensible et plus aisØmemt appreciable Mais

il nkn est plus moms vraui queJlle peut Œtre indirectement iØsØe dane len

biens dens Ia personae dun tiers et Øprouver le con.trecotLp den atteintes

portØes aiux droits de cc dennier 11 suffit alors gue le dØlit ou guasi-dØlit

ait ØtØ la cause dun doinmage quelconque son Øgard sans gueide sy

soit eliemØme volontairement et imprudemment exposØe pour queiie ait

une action personneile en reparation

See also no 27 and Domats Euvres Completes 1830
vol 480 no 483 no 10

As to what is indirect damage not recoverable see 43

Rev Crit de Leg 1914 PP 229 et seq and 1911
545 It is damage of which the fault fait of the defend

ant has been merely the occasion not the cause
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1929 The jurisprudence fully supports the views thus ex

REGENT pressed by the authors and is by no means wholly

TRANoRT
modern To quote few reports of decisions selected from

Co many In Ragon Chanfrault we read

ON Laction eivile en rØparatAien dun crime ou dØlit appnrtiet tou.s eeux
GREGA-

qui directement ou indirectement en ont souffert un prØudice reel ii

PrnTS nest pas nØcessaijre pour que if eur action soit re.cevable que des obligations

FR¨REs DR naturelles et lØgales las rattachent la victime

Nos 4412 Pandectes Beiges 1889 vol 32 vbo

AIi Domm.-Ints read as follows

441 La ioi donne laction en dommages-intØrŒts thus ceux qui sent

ifØsØs par 10 f.adt dommageabie Os principe rtsulte des termes mŒmes do

lwrt 1382 et ii ØtØ consacrØ par Ia jurisprudence

442 Un iiatØrŒtqueliconque ne suffit pa.s toutefois ii faut que le dom

mage soict personnel personne qui se pretend lØsØeceet4dire ii faut

quelie soit atteinte dane des do4ts ou des istØrŒts iiidividuells

In no 1010 Sirey Codes Ann Civ vol arts 1382-3

we find

DØcidØ dens ie memo sens quo sii ne suffit pas pour autoriser tine

action oivile en dommages-intØiŒts quil soit justiifiØ dun lien do parent4

ou daffection entre la vietime dun crime ou dun dØit et ceux qua rØola

meat reparation iii nest pas non lus nØoeaire quo des obligations natu

relies et lØgales los rattachent Iun lautre ii suffit quil ait prejudice

reel pour doaner droit reparation Bcjrges .16 dec 1822

In 1894 22 we have decision of the Court of

Appeal at Lyons indicating that it is of slight importance

in the case of claim by brother or sister that there did

not exist on the part of the injured person any alimentary

ôbligatioæ towards the plaintiffs

Again in Pandectes Belges 1881 vol vbo Act Civ

at no 51 we read
Bien que le dommage eprouve doive tre personnel au demandeur ii

pas nŒceaire quo Pinfraction ait ØtØ dirigØe contre luimCme ii

suffit que en frappant directement dautres personnes elle ait porte en

memo temps atteinte son honneur ou sa fortune

See Chemins de fer de lEst Lucioni Demolombe

says vol 31 1882 par 675 at 579

line seule question as pose ce demandicur en responsabiiit4 civie

a-t-il ØprouvØ un dommage resultant du dØlit ou du quesi-dØlit imputa

ble au dØfendeur Si lon rØpond afflrmattivement cola suffit or lassooiØ

privØ do son assoeiØ le thef peut-Œtre et lânie de lentreprise commune

peut avoir ØprouvØ un dommage considØrthie done il droit une

reparation

Finally from Fuzier-HermanIII Cod Civ Ann arts

1382-3 nos 686 et seq take the following summary

187 197 Gaz du Palais 1926 262
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686 Laction en dommages-intØr.Œts apprtient toute e.rsomne q.ui 1929

soit directement soit indireetement Øprouve un prejudice raison du dØlit

ou du quasi-dØlit cominis par dØfendeur Anbry et Rau
no 445 Reuter Cours de lØgisi crim 44 flue no 420 Lau- ThANSPOBT

rent 20 534 LarorubiŁre sur ies arts 1382-3 36 Demolonibe Co

31 673 et seq

686 bis Comme laction en dommages-intØrŒts appartient ceux qui TION DES

indirectement Øprouvent un prejudice ill faut admettee que Ia compagnie PETITS

dassuranees qui Ia suite de meurtre dun assure verser ses hen- FR¨RES DE

tiers le montaait de 1assuranoe stipuióe en cas de dØcŁs est en droit de

rØclamer des dominages-intØrŒts lassassin raison du prejudice que 1ui
Aiiglin

fait Øprouver le pailement prØmaturØ de iassurance Cour dass Jura C.J.C

28 juin 1884 85 219

686 ter De rnŒme iassu.reur qui indemnisØ laseu1rØ des suites de

lineendie une action em dommages-intØrØts contre lauteur de Pincen

die pour le prejudice quil lui cause en donnant lieu par son fait

1exercce de laction de iassurØ contre lassureur Case 22 dec 1852

531109
688 Laetion en reparation dii prejudice cause par un accident spe

cialement par vu accident suivi de mont nappartient done pas seulement

ia victiime de laccidemt ou ses hØritiers mais encore quiconque

hØritier ou non de la victime se trouve direetement lØsØ par les consØ

quences de laccident Alger 23 mai 1892 94 62 94 47
694 Vainement lauteur de laccident objecterait quil pourrait Œtre

ainsi exposØ linfini des actions successives de Ia part de tous ceux qui

titre quelconque tiraient avantage de Ia vie ou du travail de la victime

laction en sesponsthiiitØ nest ouveste qu celui qii prouve 1/existence

dun dommage et la condition de justifier dun prejudice personnel et

direct Alger 23 mai 1892 prØcØtØ

695 Le bØnØfice des reparations pont Œtre ainsi Øtendu mØme des

parents lØgard desquels nexiste pas lobligation de se fournir rØcipro

quement des ailiments Cnss 20 fØvr 1863 63 321

699 En rØsumØ iwct.ion civile em dommages-intØrts pour reparation

dun crime ou dØlit appartient tous ceux qvii directement on indirecte

ment en ont souffert un prejudice rel sans quil soit nØcessaire que des

obligations natureiles et lØgales les rattachent la victime Bourges 16

dee 1872 74 71 706 Au surpius si tout indiviclu peut rØclamer

In reparation du prØjudlice iui cause par Ia faute dun tiers suit ce

dernier suit aux personnes stir lesqueUes pŁ.se une sespousabilitØ lØgale

ii faut quil justifie dc lexistenoe aetuelle et certaine de ce prejudice Et

ciest au juge du fond apprØcier en felt si cette justification ØtØ ott

non rapportØe ass 15 avr 1890 90 501

See too Demogue Obligations nos 528 530-1-3-5-7

That the interest of the present plaintiff depends upon

its relation contractual or other with the injured person it

is said presents difficulty But apparently all that it is

required to prove under art 1053 C.C is that as the

result of an interference with that relation attributable in

law to fault of the defendant it has sustained damage

which it becomes the duty of the jury or of the judge dis

charging its functions to assess
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1929 find it impossible to distinguish in principle from the

REGENT case at bar that of Cedar Shingles Co Corn dAss de

TRANSPORT
Rirnouski cited by Greenshields where not as the

Co result of any subrogation but solely because it was held

CONGREGA-
to be directly within art 1053 C.C the -loss sustained by

TION DES fire insurance company obliged by contract to indemnify

FR¨RES
the owner of the property destroyed was held to give it

MARIE
right of action against the defendant third party who

Anglin was responsible for the fire

C.J.C
Lassureijjr qui payØ le mentant de 1aurance lassurØ pour se

faire rembourser contre iauteur du sinjistre le recours en dommages de

1art 1053 CC
So reads the fifth paragraph of the head-note to the report

of that case

BossØ delivering the judgment of the court after

stating that the claim of the plaintiff was based on art

1053 C.C and depended upon the soundness of its con

tention that having been obliged to pay because of the

fault of the defendant the latter was bound to reimburse

it said at 382

Cette doctnine ØtØ aoeeptØe par Pardessus vol siP 595 cite par

lea codifloateurs sous lart 2584 et Pardesaus rapporte dana ce zens tin

arrSt de la cour de ca.ssation diu 18 dØcemlbre 1827 28 63 Depiis

bra Ruben de Couder si 252 252 sic et DisHail no 176 cites par

Dalloz ont adoptØ cette opinion et elle ØtØ sanctionnØe .par Ia cour de

cessation dana ffaffaire de La Prudence 53 93 et par is cour dAp
psi de ChambSry dana laffaire de Ia Compagnie LEurope 83 238

See also Alauzet Assurances vol pp 388-9

This decision of the Quebec court finds full support in

French and Belgian jurisprudence of long standing In

1882 238 mentioned by BossØ the following

notable paragraph occurs in the report of Compagnie

LEurope Gruff art et al

Attendu en effet que lea dispositions des arts 1382 et 1383 sont

aussi gØnØra.Ies dana ieurs termea quØtendues dana lear application

quelles sie font aucune distinction ni aucune reserve et constituent en

quelque sorte tin droit commun applicable tons les oitoyens queUes

que soient leur situation ou Ieurs entreprises parbiculiŁres Qu.e des

bra ii ny aueune raison dexclure tine comnpagnie dassuranees de ce

droit commun et de Ia cantosiner exciusivement dana sea droita respectifa

avec sea assures en lexcltzant des droits et actions qui peuvent iu.i corn

peter parsonnUement lard des tiers

See also 1853 93 1859 429 1872 293

du 1828 62-3 Rep de Leg Supp 15 vbo

1893 Q.O.R Q.B 379
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ResponsabilitØ nos 215-6 218 220 Lyon-Caen et 1929

Renault Tr de Dr Comm vol nos 1312 et seq REoEN

Modern French jurisprudence however denies right

of action under arts 1382-3 C.N to life or accident in- Co

surance company against wrong-doer who has killed or CON REGA.

injured the assured and thus subjected the company to

immediate liability on its contract It has been suggested FRERES DE

that the fact that such insurance is not by way of indem-

nity distinguishes it from fire insurance and takes the case Anglin

out of the operation of arts 1382-3 C.N See LAbeille

May Juris-Classeur Civ arts 1382-3 DØlits et

quasi-dØlits Div Al no 138 Phoenix Assur Co Chemin

deferduMidi 1903 257n 259 1911.2 171

Gaz des Trib 1913 182 Compare Merchants and

Employers Guarantee Accident Co Blanchard

Rev Merchants and Employers Guarantee Ac
cident Co Brunet Rev Lloyds Plate Glass Ins

Co Pacaud Animals Insurance Co Montreal

Tramways Co Rev and Motor Union Ins Co
Sacks et al Recovery by life or accident insurance

companies against third parties who by their fault have

injured the assured thus entailing liability on such com
panies is made in modern cases to depend on the presence

in the contracts Qf insurance of clause which can be

treated as.a cession by the assured to the company of his

ultimate rights See La Mutuelle GØnØrale Fran çaise

Antoniotti Whether there is sufficient logical basis

for this distinction Lefort LAssurance sur La Vie vol

pp 5-20 does not presently concern us and it may be

that the view expressed by Martineau against recovery

under art 1053 C.C was in the Blanchard case cor

rect in principle although his deductions from the judg

ment of the Privy Council delivered by Baron Parke in

Quebec Fire Insurance Co Molson seem quite un
warranted But the right of fire insurance company to

recover under article 1053 C.C from third party whose

fault occasioned the loss for which under its contract it

Rec Per Jies Ass 1929 56 1923 Q.O.R 62 S.C 14

118 57n 1928 46 Rec Per des Ass
1919 QO.R 56 S.C 278 pp 463-5

1920 58 Q.O.R S.C 77 1851 L.C.R 222 at

1907 22 R.L.N.S 150 230

1915 Q.O.R 48 S.C 425
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1929 has been obliged to indemnify its assured seems to be well

REGENT recognized in the jurisprudence of the province of Quebec

Stemus decisis In principle there can be no distinction

Co for the purpose of art 1053 C.C between the position

CONOREGA-
quoad the third party tort-feasor of the fire insurance

TION E8 company and that of the master whose loss is caused by

FRERESDE the defendant having tortiously injured his servant or that

MARIE of religious community similarly damnified by an injury

Anglin inflicted upon one of its members In each case alike the

plaintiff must shew fault of the defendant that

such fault was in law the cause of the damage for which

it seeks to recover and that such damage was actually

suffered by it

The existence of the relation between the respondent

and Brother Henri-Gabriel is in no sense the equivalent

of novus actus interveneins such as would break the

causal connection between the appellants fault and the

injury sustained by the respondent from it That rela

tion was at the most causa sine qua non or condition of

the defendant having damnified the respondent It was

the occasion not the cause of its being injured 43 Rev

Crit de Leg 1914 pp 230-1

Moreover while in cases of responsibility for breach of

contract the degree of fault and foreknowledge of the

probability of its affecting the plaintiff adversely intent

and even motive may be material Art 1074 C.C et seq
comparative slightness of the fault shewn affords no answer

even in mitigation of damages nor can the absence of fore

knowledge intent or motive be invoked to support de

fence based on remoteness of damage in cases of quasi

dØlit entirely independent of any breach of contract by the

defendant Ortenbergs case infra affords an illustration

See also Loran ger Dominion Transport Co Leclerc

Montreal As the slightest degree of fault or negli

gence culpa levi.ssima 1927 201 1924 105

suffices to entail lialbility in cases of quasi-dØlit so the-

damage must as far as practicable be assessed in such

cases under the civil law at figure adequate to give com
plete compensation to the injured plaintiff Juris-Class

Civ art 1382-3 DØlits et quasi-dØlits Div nos

The presence in the Civil Code of arts 1074-5 which im

1896 Q.O.R 15 S.C 195 1898 Q.O.R 15 S.C 205
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pose explicit limitations on the measure of damages recover- 1929

able for breach of contract sharply contrasts with the utter REGENT

absence of any such textual restriction in cases where dØlits
TRANSPOET

or quasi-dØlitsform the basis of action under art 1053 0.0 Co

In cases of contractual obligation the presumed intention of NEGA
the parties affords the basis for restricting or extending TION DES

the damages to what they may reasonably be supposed to FRRESDE

have contemplated See Jackson Watson and MMtIE

Griffiths Harwood In the ordinary case of dØlit Anglin

or quasi-dØlit causing damage there is no such ground for

thus confining or restricting the recovery against the

wrong-doer There can therefore be no justification for

the application by analogy of restrictions similar to those

imposed by articles 1074-5 C.C to cases of dØlits or quasi

dØlits The very suggestion seems to me heretical But

see Sourdat ResponsabilitØ nos 105 107 In Laram
biŁre 1857 arts 1382-3 nos 26 and 37 we read

Les dommages et intØrØts dus pour la reparation dun dØlit ou dun

quasi-clØlit sie doivent nØanmoins om.prcndre pour Ia perte ØprouvØe ou

le gain manquØ que qui en et une suite immediate et directe Mais

comme ii nest interveniu aucune eonention us ne doivent pas Œtre

limitØs eØ que lauteur clu fait pu prØvoir au moment oi il ffa coni

mis alors mŒme quii atiradt pas eu de sa part dol malice et dessein

de siuire

La responsabititØ thviIe comprend iobligation de rØparer totalement ie

dommage cause

Ill eat indifferent au point de vue du 1roit oivi says Zanharim MaØ
et Verge vol 16 que is dommage nit dtØ cause sciemment ou par

negligence la negligence la plus lØgŁre suffit pour motver une action en

dommages et intØrŒtserg art 138g also footnote nP ibid.

This is well pointed out in Juris-classeur Civil arts

1382-3 div nos and

Perhaps the best known if not the only kind of tort in

respect of which lack of foreknowledge of the interest of

the plaintiff actual or reasonably possible may be invoked

as defence is that of inducing person to act in contra

vention of the contractual rights of another Quinn

Leatham who in ignorance of the obligations of

servant to induces him the servant to undertake

service inconsistent therewith merely exercises his own

right and commits no fault Therefore the case is not

within article 1053 C.C But intent to defeat the rights

of the former employer importing malice may render such

KB 193 1899 Q.P.R 485

A.C 495
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1929 conduct actionable Girard Wayagamack Pulp Paper

REGENT Co Compare Pruneau Fortin case where

TRANSPORT
the defendant exercised his legal right not in order to in

Co jure the plaintiff hut to advance what he conceived to be

CONGREGA-
his own interest English law admits this departure from

TI0N DES the usual rule that where there is question of actionable

FRRESDE responsibility for tort dØlit or quasi-dØlit the motive and

M.4RtE intent of the tort-feasor are immaterial An act which

Anglin does not amount to legal injury cannot be actionaible

C..J.C because done with bad intent Allen Flood

An interesting observation upon the juridical basis of

the two nothible decisions of the House of Lords aibove

cited from the point of view of the civilian may be found

in Gerards work Les Torts ou DØlits Civils en Droit

Anglais at pp 426 et seq Most of the discussion in the

French cases 1925 249 and in the works of the

French text-writers however bears upon the much-debated

question whether when the victim of an accident caused

by the defendants fault has claim against him for breach

of contract he may either concurrently or alternatively

prefer claim based on quasi-dØlit under arts 1382-3 C.N

See Robillard Wand There is of course no such

aspect of the case at bar That is common ground

Another case illustrative of the wide scope of art 1053

C.C is Ortenberg Plamondon where at 388 Mr
Justice Cross holding the defendant liable to the plaintiff

for damages for slander in the course of pulblic lecture

although it would seem certain that reference to the plain

tiff had not been intended by the lecturer said

The respondent pleaded that the statements made in his lecture were

true but he -has failed to prove the ground of defence He is in the

position of having maliciously caused damage to the appellant It is

merely ease of applying the artisle 1053 C.C

The plaintiffs right of action to recover on its claim for

$118 for loss of its own property which Brother GaJbriel

had with him when injured admits of no question Al

though this item is not specifically mentioned in the judg

ment it was probaibly taken into account by the learned

trial judge in fixing the damages at $4000

1916 Q.O.R 51 S.C 317 A.C

1900 Q.O.R 17 S.C 456 at

1917 QO.R 51 S.C 517 45
1914 Q.O.R 24 K.B 69 385
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The plaintiffEl recovery of the portion of its claim for out-

of-pocket expenses $2236.90 as fixed by the trial judge REGENT

can be supported in the opinion of the majority of the

learned judges of the Court of Kings Bench upon another Co

and distinct basis suggested by Mr Justice Greenshields CONCREGA

viz that the negligence of the defendant being proved to non DES

have been the cause of the injuries of Brother Henri- FREsE
Gabriel it incurred an obligation to furnish to him all care MABIS

necessary to alleviate his sufferings and as far as possible Anglin

to bring about his recovery or at least to pay for such care CJ.C

Payment may be made by any person although he may be stranger

to the obligation Art 1i41 CC.
Tie whose business has been well managed is bound to fulfil the

thligations that the person acting for him has contracted in his name to

indemnify him far aM the personal liabilities which he has assured and to

reimburse him for all necessary or useful expenses Article 104.6 C.C

The expenses incurred by the plaintiff for doctors bills

and hospital care etc for Brother Henri-Gabriel may well

be regarded as outlay made by it in the discharge of an

obligation of the defendant and for its benefit On similar

grounds in Paquin Grand Trunk Rly Co 1896
cited by Greenshields the defendant railway company

was held liable to the plaintiff who had rendered medical

services to persons injured in an accident caused by its negli

gence although such services had not been requested or

sanctioned by anyone authorized on its behalf Reference

may also be made to the authorities cited by Larue at

338 and to La Cite de St Hyacinthe Brault

Subject to the question of the application of art 2262

0.0 the right of the plaintiff to maintain an action on

the basis de in rem verso for the sum of $2236.90 would

seem to be reasonably clear

As to the amount of the total damages assessed at

$4000 even if the practice of this court permitted re

vision thereof agree with Mr Justice Cannon that

La privation des services du FrŁre Gabriel certainement cause des

dommages ct des embarras ia communautØ dont 11 faisa.it partie

and with Mr Justice Berther that the amount allowed for

actual damages beyond the out-of-pocket expenses viz

$1767.10 was not exorbitantbien loin de là Refer

ence may again be made to LarombiŁre Obligations

1857 arts 1382-3 no 26 704 quoted above to

1896 Q.O.R S.C 336 1921 Q.O.R 60 S.C 234
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1929 Fuz.-Herman III Code Civ Ann Arts 1382-3 nos 699

REGENT 688 and to Juris-Class Civ Arts 1382-3 DØlits et quasi

ThNsIoar
dØlitsDiv nos and

Co The accident to Brother Henri-Gabriel happened on the

ONGREOA-
14th of August 1923 The present action was begun on the

TION DES 8th of August 1925 More than one year and less than two

FRRESDE years had elapsed in the interval

MARia The defendant claiming that this is an action for bodily

Anglin injuries within art 2262 C.C aibove quoted asserts

C.J.C that it is prescribed The plaintiff on the other hand

argues that the action fa1s within art 2261 by which

actions

for damages resulting from offences or qua-offences Whenever other

provisions do not apply are prescribed by two years

and contends that the action was begun in time and is not

prescribed

These provisions of the Civil Code re found in section

of chapter of Tit XIX that section being headed Of
certain hort prescriptions

In the province of Quebec as in France the general rule

is that

11l things rights aid actions the prescription of which is not otherwise

regulated by law are prescribed by thirty years Art 2242 CC Cf
Art 2262 C.N
These short prescriptions are exceptions to this general rule

and as is pointed out in 32 Laurent at no 373 they are

subject to the principles which govern all exceptions on
ne peut pas les Øtendre mŒrne par voie danalogie

BaudryLacantinerie Droit Civil De la prescription vol

28 no 24 citing Cass 26 juin 1859 59 858 says
Ainsi que la julgØ la caur de cassation les loi qui Øtablissent des

prescriptions on des dØcheances sont de droit Øtroit et tie peuvent pee

Œtre Øtendsues- par analogie din cas tin autre

An illustration of the application of this rule is to be

found in 32 Laurent no 377 where it is pointed out that

although Ia ioi sur limipôt foncier de frimaire an VII

Art 149 establishes special prescription of three years

in favour of contrbutories that prescription does not apply

to third person who has paid the impost for the debtor

and the author gives as reason that the action is entirely

diffeent

Je tiers quii pwye pour le ontribijable laction de mandat de gestion

daffaires au moms iaction de in rem verso Cette action na Hen de

commun avec La loi de ian VII cest tine action ordinaire qui Se preecrit

daprŁs le droit commun par trente ans
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And .he makes reference to decision of the Court of 0as- 1929

sation of 15th March 1841 reported in Dalloz Rep vbo REGENT

Prescription no 1046 and to Pasicrisie 1820 342

The author proceeds Co
II en eat de mŒme de toutes les autres prescriptions es 1-

CONOREGA
ter strictenient aux eas pour lesqueLs elba out ØtØ Øtablies dehors de

TION DES

ces cas elles nont plus de raison dŒtre Lea iutØrSts se prescrivent par PETITS

cinq a.ns entre le orØaneier et le dbiteur si un tiers avance lea deniers F1dEES DE

ii aura une action ordinaire de trente ans parce que son Œgard II

pas une dette dintØrŒts ii une dette ordinaire
Anglin

In volume IX of Mr Justice Migna.ults work Droit C2.C

Civil Canadien at 518 we find the statement

Ia prescription courts eat une prescription dexception elle nexiste que

iorsquelle ØtØ expressement dØcrØtØe par ie lØgislateur

That the limitation of one year imposed by art 2262

0.0 applies to all actions by person who has sustained

bodily injury to recover damages theref or or for the conse

quences thereof and that such prescriptive period runs

from the date when the injury was suffered admits of no

doulbt in view of the decision of this court in City of Mont
real McGee by which the decision in Caron

Abbott cited by Dorion was impliedly overruled

See Versailles Dominion Cotton Co
But an action brought as is that now before us not by

the person who has suffered bodily harm but by someone

else who has sustained damages distinct from his by reason

of the fault of the defendant although such damages be

consequence of the bodily injuries is certainly not the same
action which the person so injured might himself have

brought For instance in it the plaintiff can recover nothing
for the pain and suffering which the injuries caused to the

victim but is strictly limited to such damages as he can

prove he has himself actually sustained The cause of

action before us is not for the bodily injuries suf

fered by Brother Henri-Gaibriel as the imiiiediate result

of the fault by him actionable per se it is rather for

the loss sustained by the community owing to the expense
to which it was put and to its having been deprived of the

services of one of its members through the fault of the

defendant per quod only is such fault actionable by it

Robert Marys case Its cause of action for damages

1900 30 Can SC.R 582 at 1907 Q.O.R 32 s.c 281

592 1612 Cokes Pt Ilib at

1887 M.L.R S.C 375 liSa
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1929 other than out-of-pocket expenses would have been the

REOEWT same had the defendant illegally detained Brother Henri

TAxx Gabriel for the period in question or had it wrongfully

APORT induced him to absent himself from the community In

CONGREGA-
each case alike the plaintiff would claim for damages

TION DES caused to it by the fault of the defendant Art 1053

0.0 or by that of persons under its control Art
Mius 1054 0.0.

njgn
This leads us to brief consideration of the precise terms

in which art 2262 C.C is couched In the first place

the words for bodily injuries of the English version aie

very inaptly rendered in the French version by the words

pour injures corporelles the meaning of the latter as

intended no doubt being pour lesions ou blessures cor

porelles While not of present importance it is perhaps

not out of place here to suggest legislatiye action in regard

to the French versions of articles 2262 0.0 and of

article 1056 0.0 above referred to What however is of

moment at present is the contrast between the language

of art 2261 0.0 for da9nages resulting from offences

or quasi-offences pour dommages resultant de dØlits

et quasi-dØlits and the terms of art 2262 for bodily

injuries The latter paragraph is grouped with no
for slander or libel pour injures verbales ou Øcrites

and no for wages of domestic or farm servants

pour gages des domestiques de maison ou de ferme and

no for hotel or boarding-house charges pour

dØpenses dhotellerie ou de pension This context seems to

make the contrast between art 2262 and art 2261

even more significant the words damages resulting from

being introduced into the latter art 2261 although

other provisions of the same article nos and

read for seduction and lying-in expenses pour

seduction et frais de gØsine and for wages of work

men etc pour salaires des ernployØs etc. There can

be no justification in my opinion for reading art 2262

C.C as if its terms were for damages resulting from bodily

injuries To do so would involve distinct extension of

its application In introducing into the Code art 2262

0.0 See Codifiers 4th Report 194 no 103a
the legislature probably had in mind only the right of

action of the person suffering such injuries the immedi
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ate victim who alone can sue to recover for them Had 1929

it intended to cover by the very short prescription of one REGENT

year which art 2262 C.C enacts all actions for dam- TAXX
TRANSPORT

ages resulting from or arising out of bodily injuries Co

having before it the language of art 2261 C.C it is
C0NcA-

scarcely possible that terms similar to those therein em- ION XES

pioyed would not have been used The statement of

Lacoste C.J in Griffith Harwood MARIE

Article 2262 rend preseriptible par un an tout dommage Anglin
resultant de lesions corprelles C.J.C

is obiter and is no doubt inadvertently too broadin fact

distinctly broader than the authority cited justifies viz
Canadian Pacific Ry Co Robinson There the

question was as to the effect of art 2262 C.C on the

right of recovery of the immediate victim as it was in

the later case of City of Montreal McGee

The plaintiff does not seek to affect the defendant by
its understanding with Brother Henri-Gabriel It com
plains that the defendit has unlawfully deprived it of the

benefit which it would otherwise have derived from its

arrangement with its member and for the damage thus

done to it it seeks compensation Compare 1925 249n

refusing to apply art 433 Comm limiting actions by

railway passengers to an action brought by mother for

the death of her son who was killed while passenger

agree with the following considØrant of Mr Justice

Surveyer
ConsidØrant nspendant que Ia demandieresse ie poursuit pas pour le

frŁre Henri-GabrieI et en son lieu et place mais quelIe rØclame un droit

ui iui est personnel et qui est distinct de celni quavait is frŁre Henri-

Gabriel que se droit ne rØsulte pas des inures corporellee subies par ce

dernier mais des dØpenses auxquclles la demanderesse ØtØ sontrainte et

des dommages qui lui ont ØtØ causes par Ia privation des services du dit

frØre Henri-Gabriel

The prescription of one year imposed by art 2262

C.C could only apply by analogy or by implication from

its mention of art 1056 C.C For such case as that now

before us this prescription has not been expressØment dØ
crØtØe par la legislature fortiori is this so in so far as the

claim for out-of-pocket expenses incurred by the plaintiff

on account of Brother Henri-Gabriels injuriesis concerned

Q.P.R 485 at 488 19 Can 8.C.R 292

A.C 481

30 Can S.C.R 582

26215
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1929 if that claim be regarded not as based on art 1053 C.C
REGENT but as resting on art 1046 0.0 whether if the action be

TwoRT regarded as de in rem verso the prescription of art 2262

Co C.C applies find it unnecessary to determine My
CONOREGA-

learned brothers Mignault and Rinfret think it does and

TION DES from their considered opinion on this point am not at
PETITS

FR¨RES DR present prepared to dissent But see 32 Laurent no 377
MARIE supra Of course to the claim for destruction of clothing

Anglin and personal effects the property of the plaintiffs art 2262
C.J.C C.C can have no application As to this latter item of

the plaintiffs demand it is in my opinion beyond ques
tion that art 2261 C.C applies Indeed am of the

opinion not only that the entire cause of action so far as

it rests on arts 1053-4 C.C is maintainb1e but that it

falls within art 2261 C.C rather than within art

2262 0.0

accordingly accept the following considØrants of Mr
Justice Surveyer

ColisidØratit que Iaction qui compØtadt au frŁre Henri-Gabriel tait

une action pour injres oorpore1les Qbodily injuries prescriptibles par un

an C.C art 2262 par

ConthdØrant cependan.t que la demanderenae n.e poursuit pas pour Ia

frŁre Henri-Gabrid at en son lieu et place mais queile rØclame un droit

qui liii eat personnel at qui eat tinct de eekii quavait le frŁre Henri-

Gabriel que ce droit ne rØsulte pas des injures aorporelles subies par ae

derniier mais des dØpanses awequelles Ia demanderesse ØtØ contrainte at

des dommages qui mi oat ØtØ causes par Ia privation des services dudit

frŁre Henri-Gabriel

ConsidØrant que la demanderasse .eherche la rpa.ration civile dun

quasi_dØlit qui iu.i cause un prejudice reel ct liii fait Øprouver un dom

mage posicif at materiel

ConsidØrant que laccident arrivØ an frŁre Henri-Gabriel sest produit

le 14 aoüt 193 at qua Ia demande ØtØ signifiee Ic aoôt 1925 par con

sequent dana lea deux ans du quasi-delit C.C art 2261

For the foregoing reasons which are substantially the

same as those of the learned trial judge and of Green

shields would affirm the judgment qua and would

dismiss the appeal with costs

MIGNAULT dissenting .Lappel est dun jugement

de la cour du Bane du Roi confirmant lunanimitØ

le ugement de la cour supØrieure Surveyer Ii ny eu

difference dopinion que quant au montant de la con-

damnation

QO.R 46 LB 96
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La cornipagnie appelante exploite des automobiles de 1929

louage taxis ainsi que des autobus pour le transport des REGENT

voyageurs surtout dans la region de MontrØal Elle existe
TNsPOnT

en vertu de lettres patentes de la province de QuØbec Co

La congregation intimØe est une congregation religieuse O0NGREGA-

dhommes qui ØtØ constituØe civilement par une loi de la TjN
DES

province de QuØbec de 1887 50 Vict 29 Cette loi lui FRERESDB

permet de sagrØger des membres et dadopter des rŁgle-

ments non incompatibles aux lois de cette province Elle Mignault

plusieurs maisons dans la province de QuØbec oii elle se

voue lenseignement Ses membres prononcent des vceux

perpØtuels de pauvretØ de chastetØ et dobØissance mais ii

nest pas question de ces vceux dans la loi constitutive de

lintimØe Les frŁres maristes ont des maisons ailleurs que

dans la province die QuØbec et notamment New-York

LActe 50 Vict 29 se borne naturellement aux eta

blissements que les frŁres maristes ont faits ou feront en

cette province

Le frŁre Henri-Gabriel dont ii sera question plus loin

Øtait membre de cette congregation hors de laccident qui

donnØ lieu au procŁs et ii enseignait la maison des frŁres

maristes Iberville province de QuØbec Ii avait prononcØ

des vceux perpØtuels et aussi ce quon appelle des vceux

de stabilitØ dont lobjet est dobliger le religieux en cons

cience bien entendu demeurer membre de la congrCga

tion pendant toute sa vie

Au mois daoüt 1923 les frŁres maristes Øtablis New
York et ui ne font pas partie de la corporation Øtablie

par la ioi 50 Vict 29 iinappert pas sils ont obtenu une

constitution civile de lEtat de New-York avaient un

campement dØtØ pour leurs ØlŁves sur lIle Lamothe dans

lEtat du Vermont prŁs die Rouses Point New-York et

une cinquantaine de mules die MontrØal liz avaient orga
nisØ une excursion pour lies enfants de leur camp jusquà

MontrØal et avaient contractØ avec la compagnie appe
lante pour transporter lies enf ants et lies frŁres qui les

accompagnaient travers cette derniŁre vile et de là

Rouses Point Lappelante leur fournit deux autobus avec

chauffeurs contenant chacun une vingtaine de personnes

Le contrat de transport nØtait done pas entre lintimØe et

lappelante mais entre cette derniŁre et des frŁres mariste

92O2i5
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1929 qui ne faisaient pas partie de la corporation intimØe Ii

REGENT sensuit quaucune question de responsabilitØ contractuelle

TRANsPORT
ou de faute contractuelle ne peut se soulever entre linti

Co moe et Jappelante

CONGREGA Lexcursion se fit le 14 aoüt 1923 Lappelante avait

NDES promenØ les excursionnistes dans la cite de MontrØal et

TRRES DE vers la fin de laprŁs-midi elle les ramenait dans la direction

de Rouses Point lie frŁre Henri-Gabriel Øtait du voyage
Minau1t probabiement sur linvitation des frŁres maristes de New

York et ii prit place sur la premiere banquette dune dies

voitures Entre lui et lappelante pas plus quentre linti

mØe et lappelante ii ny avait aucun contrat de transport

Pendant le trajet entre MontrØal et Rouses Point Ia

voiture oà se trouvait le frŁre Henri-Gabriel fit arrŒt

Saint-Philippe de Laprairie pour prendre de la gazoline

Le chauffeur en demanda cinq gallons un garage au bord

de la route Ii avait cependant mal calculØ la quantitØ de

gazoline qui pouvait entrer dans le reservoir place sous les

premieres banquettes Ii sen rOpandit donc dans la voi

ture et la presence dun tuyau surchauffØ de la machine

causa un inoendie Le frŁre Henri-Gabriel fut trŁs grieve

ment brülØ et ii est hors de question que ses brfilures

furent causØes par la faute du chauffeur de la voiture faute

clont lappelante Øtait civilement responsable Ii avait done

une action de ce chef contre lappelante et il me paraIt

clair quon naurait Pu invoquer comme fin de non-recevoir

contre cette action son vceu die pauvretØ ni son consente

ment qui en dØcoulait que tous ses biens fussent la pro

priØtØde la congregation dont ii faisait partie

Le frŁre Henri-Gabriel ne fit jamais de reclamation

contre lappelante raison de laccident dont il avait ØtØ

victime LintimØe lavait fait soigner et elle paya tous

les frais des traitements mØdicaux et chirurgicaux quon dut

lui donner Elle en rØclame maintenant le cofit lappe

lante et elle demande en sus une indemnitØ pour privation

des services du frŁre blessØ ainsi que pour les frais de son

entretien alors quil Øtait dans limpossibilitØ de travailer

Elie base son droit daction sur la faute dØlictuelle dont

elie tient lappelante responsable Le premier juge lui

accorda $2236.90 pour frais mOdicaux et autres dOpenses

.et $1763 10 pour la privation des services du blessØ La
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cour du Bane du Roi confirma ce jugement mais deux 1929

des juges Greenshields et Cousineau ad hoc auraient REGENT

restreint lindemnitØ au premier item sauf que le juge TRSPORT
Greenshields aprŁs une nouvelle Øtude du dossier ajoute Co

quil aurait ØtØ dispose donner lintimØe $900 quelle

avait payØs un remplaçant du frŁre Henri-Gabriel TIONDES

La defense de lappelante doit maintenant nous occuper FnEnss in

Elie oppose deux moyens laction 10 LintimØe na pas le

droit daction quelle pretend exercer 20 cette action Øtant Mignault

pour injures corporelles est Øteinte vu quelle na ØtØ

intente que le aoftt 1925 et signifiØe le iendemain prŁs

de deux ans aprŁs laccident art 2262 C.C. Si le

deuxiŁme moyen est bien fondØ ie premier importe peu
Cependant il paraIt difficile de les sØpareret il me semble

plus avantageux de les Øtudier ensemble

En effet sur cette question de prescription tout depend
du fondement juridique de laction Si nous Øtions en prØ
sence de la violation dun contrat cest-à-dire de la faute

contractüelle je crois que larticle 2262 C.C que lappe
lante invoque sera.it sans application Mais jai dit quil

ny pas eu de contrat entre les parties en litige Le frŁre

blessØ na rien payØ pour son passage et lintimØe na rien

dØboursØ pour son transport Ii nen est pas moms certain

quon ne peut se prononcer sur la question de prescription

que lorsquon sera fixØ sur la nature du recours que peut
exercer lintimØe dans les circonstances dØvoilØes par la

preuve

Dautre part laction qui compØtait au frŁre Henri-

Gabriella cour supØrieure le reconnaIt expressØment
Øtait une action pour injures corporelles prescriptibie

par un an Et cest parce que le savant juge de premiere

instance Øtait davis que laction qui appartenait lintimØe

avait une autre base juridique quil ØcartØ le plaidoyer de

prescription

ConsidØrant it-il que dernanderesse ie poursuit pas pour le

frŁre Henri-Gabriel et en son lieu et place elle naurait pu Ic faire art

81 code de procedure thvle mais qudlle rØclame tin droit gui liii eat

personnel et qui est distinct de celui quavait le frŁre Henri-Gabriel que
cc droit ne rØsulte pas des injnres corporelles subies par cc dernier mais

des dØpenses aunquelles la demanderesse ØtØ contrainte et des dommses
qui liii out causes par Ia privation des services dudit frŁre Henri

Gabriel

Q.O.R 46 K.B 96
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1929 Et le savant juge ajoute donnant 1article 1053 0.0
une extension quil convient de discuter fond que toute

TaNsroRr
personne lØsØe par une faute doit ŒtreindemnisØe quil

Co en principe autant dindemnitØs distinctes quil de

CONGREGA- personnes lØsØes jomets les autoritØs citØes par le savant

T0N
DES juge que Dernolombe vol 31 675 579 approuve

FRERES ES Ufl arrŒtqui reconnu la rØc4amation dun associØ pour la

MARE mort de son associØ reclamation qui serait repoussØe par

Mignault notre article 1056 C.C qui est dorigine anglaise et qui fait

exception pour les cas de dØcØs aux principes de notre

droit en matiŁre de responsabilitØ

Avant de citer nos textes de loi je suis bien prŒt recon

naltre que la jurisprudence française moderne donnØ aux

articles 1382 et 1383 du Code Napoleon une extension abso

lue et qui est bien telle que la reprØsente le savant juge

Ainsi quoique i.e Code Napoleon nait pas une disposition

semblable notre article 1056 0.0 la jurisprudence recon

naIt lexistence dun droit daction au profit de toute per

sonne qui souffre un prejudice cause du dØcŁs dun mdi

vidu qui .meurt des suites dun dØlit ou quasi-dØlit Oc sont

les enf ants le conjoint par manage et mŒme un tiers

coinme dans le cas typique quo mentionne Demolombe

qui avait fait un contrat de sociØtØ avec le dØfunt

Ii est digne de remarque que notre code expose toiite Ia

loi do la responsabilitØ civile dans quatre articles dune

redaction nØcessairement gØnØrale dont le dernier larticle

1056 0.0 est dit-on dorigine anglaise Je vais citer le

premier et le dernier de ces quatre articles qui suffisent

pour la discussion de la question de principe trŁs impor

tante assurØment dont ii sagit en cette cause

Art 1O5 Toute personae capable de discerner le bien clu mal est

responsable du dommage cause par sa faute autrui soit par son fait

soit par imprudence nØgligenee ou inhabiletØ

--
Art 1G56 Dana tous tee a.s oi la partie contre qui le dØlit ou quasi

dØlit Øte sommis dØcØde en onauence sans avoir obtenu indemnitC

ou satdsfaction son conjoint see pŁre mere et enfants out pendant

lannØe seulement compter du dØcŁs droit de poursuivre celui qui en

eat lauteur on see reprØsentante pour lee dommages-intØrŒts resultant de

tel dØcŁs

Au etc de duel cette section pent se porter de Ia mŒme maniŁre non

seulemcnt contre lauteur immØdiat du dØcŁs mais aussi contre tous ceux

qui out pris part au duel soit oomuie seconds suit comme tØmoins

En tout cas it ne petit tre porte quune seule et mŒme action pour

tons ceux qui oat droit PindemnitØ et le j.ugemont fixe la proportion

chacun dane lindemnitØ
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Ces pourautes sont ndØpendwntes de eelles dont ies parties peuvent 1929

Œtre paAssibles au eriinine1 et sans prejudice ens derniŁres

Ii sagit en cette cause de la responsabilitØ qui incombe TAXI

lappelante raison dun quasi-dØlit commis par elle et TRASPORT

qui infligØ des injures corporelies au frŁre Henri-

Gabriel cest là le fait gØnØrateur du dommage quinvoque

lintimØe Larticle 1056 C.0 ne peut sappliquer que FREsDE
lorsque Mam
Ia partie conbre qui le dØlit on quasi-de1t ØtØ commis dcŁde em C0fl55

Mignault
qunnee

Ii nest question là encore que injures corporelles

Larticle 1053 C.C ii est evident envisage les dØlits et

quasi-dØlitsde tout genre et non pas seulement ceux qui

occasionnent des injures de cette sorte Oependant en

interprØtant cet article je ne veux pas sortir de lespŁce

que nous avons devant nous et tout ce que jen dirai se

bornera au cas oi le dØlit ou quasi-dØlit cause de ces

injures Jenvisage done une espŁce qui entre ou qui peut

entrer si la mort sensuit dans le cadre et de larticle 1053

0.0 et de larticle 1056 0.0

Envisageant maintenant larticle 1053 0.0 je puis dire

quil ne diffŁre guŁre des articles 1382 et 1383 du Code

Napoleon Cest le fait qui cause autrui un dommage

pour me servir de lexpression du code français qui engen
dre Ia responsabilitØ de celui par la faute duquel ii arrive

On peut admettre que 1expression autrui Si elle nest

pas restreinte par le contexte et si on ne doit pas la regar

der comme Øtant Øquivoque surtout dans un texte lØgisla

tif et partant comme se placant dans la catØgorie des

expressions que linterprŁte doit restreindre plutôt quØ
tendre est dune portØe trŁs gØnØrale Elie comprendrait

suivant la prØtention de lintimØe non seulernent la partie

contre qui le dØlit ou quasi-dØlit ØtØ commis cest

lexpression quemploie larticle 1056 0.0 mais aussi toute

personne qui souffre je pourrais dire par ricochet un prØju

dice comme consequence du dommage ØprouvØ par cette

partie elie-mŒrne

Saul discuter plus loin les arrŒtsque cite lintimØe la

jurisprudence de la province de QuØbec na jamais donnØ

une telle extension larticie 1053 0.0 Le principe qui me

paraIt dominer en matiŁre de dommages-intØrŒts cest que

seuls les dommages directs lexclusion des dommages
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1929 indirects ou ØloignØs peuvent faire la base dune action en

justice Le code en une disposition expresse quand ii

ThANSPOIT
sagit de linexØcution des obligations Dans le cas mŒme

Co oü linexØcution de lobligation rØsulte du dol du dØbiteur

CONGREOA-
les dommages-intØrŒts ne comprennent que ce qui est une

TION DES suite immediate et directe de cette inexØcution art 1075

FaRES ns C.C. Si le dØbiteur agi sans dolcest ie cas du quasi-
MARIE

dØlit qui est un dommage cause illØgalement mais sans

MiguaultJ intention de nuireil nest tenu one des dommages qui ont

dtØ prØvus et quon pu prØvoir art 1074 0.C. 11 est

vrai quil sagit là surtout mais non pas uniquement

cependant de linexØcution dune obligation contractuelle

mais ii ny pas plus de raison daccorder des dommages

indirects ou ØloignØs surtout des tiers lorsque lobligation

dØcoule dun dØlit ou quasi-dØlit que lorsquelle provient

dun contrat

Sur ce point jaccepte pleinernent le principe que le juge

Mathieu formulØ dans la cause de Kimball City of

Montreal savoir que pour pouvoir se plaindre dun

quasi-dØlit ii ne suffit pas que le fait impute ait ØtØ lune

des causes premieres et ØloignØes du dommage mais ii est

nØcessaire que ce fait ait lui-mŒme dØterminØdirectement

le dommage et quil nen ait pas ØtØ seulement loecasion

indirecte et pour ainsi dire de seconde main Le savant

juge dØclarØ aussi que les principes ØnoncØs dans larticle

1075 C.C sont applicables aux dommages rØclamØs en vertu

de larticle 1053 0.0

Larticle 1056 C.C nous fournit lappui de cette solu

tion un argument de texte Ii est bien question de dom

mages indirects et ØloignØs mais le code accorde ces dom

mages par une dispOsition expresse et par exception la

rŁgle de larticle 1053 0.C qui sans cette disposition les

exciurait Si larticle 1053 0.0 comporte linterprØtation

qui prØvalu en cette cause cest-à-dire sil faut suivre la

faute jusqui ses derniŁres consequences et accorder autant

dindemnitØs quil de personnes lØsØes directement ou

indirectement larticle 1056 C.C est une disposition mu-

tile Ii sharmonise au contraire avec larticle 1053

si lexpression autrui doit Œtre restreinte la partie

ML.R S.C 131
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contre qui le dØlit ou quasi-dØlit ØtØ commis et alors 1929

larticle 1056 C.C admet une exception la rŁgle gØnØrale REGENT

de larticle 1053 C.C ainsi comprise

On beaucoup discutØ au sujet de lorigine de larticle Co

1056 C.C Ii vient des statuts refondus du Canada 1859 CONG GA-

chap 78 qui reproduit le statut 10-11 Victoria chap PjON
DES

1847 DaprŁs le prØambule de cette derniŁre loi FREsDE
une personne qui par sa malveillanee sa negligence ou son imperitie

peut avoir oau.sØ la mort dune autre personne doit Œtre responsable des Mignault

dommages causes par son fait

Larticle 1056 C.C est entrØ au code sans avoir passØ par

les Rapports des codificateurs et sans avoir figure parmi

les a.mendements que la legislature fit au projet du code par

la loi 29 Vict 41 Cependant ii se trouve dans lØdition

officielle du code imprime en 1866 par limprimeur de la

Reine et on dØclarØ que cette edition avait touj ours eu

force de loi dans la province disposition formelle du statut

31 Vict QuØ art 10 Dans la cause de Robinson

Canadian Pacific Ry Co Lord Watson dit que cet

article diffŁre substantially du Lord CampbellsAct et

ii est aussi beaucoup plus restreint quant aux personnes

qui peuvent en bØnØficier que le chapitre 78 des statuts

refondus du Canada qui sØtendait aux allies aux rnŒmes

degrØs que les pŁre et mere et enfants Peu importe

dailleurs lorigine de lairticle 1056 C.C ii force de loi

tout autant que larticle 1053 C.C

Larticie 1056 C.C donne contre lauteur du dØlit ou

quasi-dlit dont meurt la victime un recours en iridemnitØ

au conjoint aux pŁre et mere et aux enfants de cette der

niŁre indemnitØ qui comprend non pas les dommages

ØprouvØs par la victime et quon rØclamerait titre de

succession mais ceux que leur cause son dØcŁs Cette

indemnitØ que les intØressØsdoivent rØclamer dans lannØe

du dØcŁs et par une seule et mŒmeaction est accordØe la

condition que la victime nait pas elle-mŒme obtenu

indemnitØ ou satisfaction Si donc lauteur du dØlit

ou quasi-dØlit indemnisØ la victime aucun recours nest

ouvert son conjoint ses pŁre et mere et enfants quel que

soit le prejudice quils Øprouvent par suite du dØcŁs En

dautres termes le paiement de la crØance en indemnitØ de

A.C 481 at 487
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1929 la victime Øteint laction de ses proches Cette constata

RECENT tion est dune grande importance pour montrer que de droit

TAXI commun Ia partie contre qui le dØlit ou quasi-dØlit ØtØ
TRANSPORT

Co commis est celle qui possŁde laction en indemnitØ contre

CONGREGA-
lauteur du fait dØlictueux

TION DES Si donc le dØlit ou quasi-dØlit est assez grave pour causer

FIDE la mort de la victirne et si celle-ci na pas obtenu avant
MARIE

son dØcŁs indemnitØ ou satisfaction les personnes men
Mignault tionnØes en larticle 1056 0.0 et pas dautres peuvent

recourir contre lauteur du fait dØiictueux et lui rØclamer

les dommages qui leur rØsultent du dØcŁs Leur action

lorsquil ouverture est indØpendante de celle de la

victime sa prescription court partir du dØcŁs et ii impor

terait peu que laction de la victime eüt ØtØ Øteintc par

prescription avant son dØcŁs Robinson Canadian Paci

fic Ry Co
Or daprŁs le jugement frappØ dappel si la victime ne

dØcŁde pas des effets du dØlit ou quasi-dØlit si mŒmeelle

obtenu elle-mŒme indemnitØ ou satisfaction les per
sonnes mentionnØes en larticle 1056 et non seulement ces

personnes mais tous autres intØressØs tels que lassoeiØ de

la victime peuvent rØclarner contre lauteur du dØlit ou

quasi-dØait les dommages qui leur rØsultent par contre

coup de ce dØlit ou quasi-dØlit

Si je comprends bien le raisonnement sur lequel sappuie

la jurisprudence en France et qui rend inutile une dispo

sition dans le code Napoleon semblable notre article 1056
ii repose sur Ia consideration suivante Toute faute quelle

soit dØlictuelle ou contractuelle trouble lordre social et

une indemnitØ doit Øtre payee tous ceux qui en souffrent

Ainsi un ouvrier est blessØ et rendu incapable de travailier

par la faute de queiquun Cet ouvrier perd le salaire quil

aurait Pu gagner ses proches perdent le soutien quils

auraient reçu de lui le maître qui lemployait perd ses

services et silo travail de iouvrier Øtait essentiel lentre

prise du maItre ceiui-ci ne pourra pas tenir ses engage

ments envers ses crØanciers et ainsi de suite ad infinitum

Voyez Demogue Obligations tome IV 13 n8 525 et

suivants On se perd suivre le lien de causailitØ aussi

loin

A.C 481
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Oependant oü peut-on sarrŒter dans le systŁme adoptØ 1q29

par le savant juge de premiere instance Toute personne

lØsØe par une faute dit-il doit Œtre indemnisØe et ii

autant dindemnitØs distinctes quil de personnes lØsØes Co

Si on ne se borne pas indemniser la partie contre NEGA
qu.i le dØlit ou quasi-dØlit ØtØ commis ii faut suivre La TION DES

faute jusquen ses plus ointaines consequences et cest la FRRESDE

derniŁre alternative gui rØsulterait de linterprØtation exten- MARIE

sive de larticle 1053 0.0 Mignault

Cette derniŁre alternative je le dis sans hesitation mais

avec toute dØfØrence possible na jamais ØtØ admise avant

ce litige par une jurisprudence digne de ce nom dans la

province de QuØbec Les complications de la vie moderne

sont telles que cette doctrine aurait chez nous ies consØ

quences les plus graves On n.e peut lØser un membre de la

sociØtØ sans porter prejudice par ricochet un grand nom
bre de personnes qui ont avec lui des relations soit de

famille soit daffaires Un individu biessØ et rendu inca

pable de travailier peut se trouver dans limpossibiitØ de

payer ses dettes Sos crØanciers pourraient-ils prØtendre

que la perte de leur crØance est directement attribuable

Ia blessure causØe par la faute dun tiers et partant cette

faute mŒmeUn grand peintre ne peut plus exercer son

art la suite dun accident occasionnØ par lirnprudence

dun conducteur dautomobile Le peintre indubitabiement

droit une indemnitØ mais les membres dc sa famille le

marchand qui lui ava.it commandØ un tableau le client de

ce marchand qui ce tableau avait ØtØ vendu avant sa

confection le propriØtaire de la galerie oü cet ceuvre dart

devait ŒtreexposØ ne diront-ils pas quils subissent un prØ

judice directernent attribuable lirnprudence du conduc

teur

Je ne puis concevoir que le ilØgislateur en rligeant en

termes gØnØrauxiarticle 1053 0.0 ait voulu admettre une

responsabilitØ sØtendant ainsi indØfiniment et presque

linflni travers les roua.ges si compliquØs de lexistence

moderne Cest toujours la jurisprudence française de

nos jours que reviennent les partisans de linterprØtation

extensive de cet article Pour me contenter dune seule

autoritØ citØe du reste sans commentaires par le prØsident

de cette cour Fuzier-HermanCode Civil annotØ art 1382-
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1929
1383 no 686 enseigne que laction en dommages-intØrŒts

appartient toute personne qui soit directement soit mdi

TAXI rectem.ent Øprouve un prejudice raison du dØilit ou quath

TRASPORP dØlit commis par le dØfendeur Cette jurisprudence ne nous

lie pas et dans une espŁce oii on linvoquait comme regis
CONGREcA

TION DES
sant notre article 1054 et etendant aux actes du prepose

ETITS faith loccasion de lexercice de ses fonetions cette cour

refuse de la suivre Curley Latreille On gØnØra

Migault
use tellement les rŁgles de la responsabilitØ civile en France

quon nest pas trŁs loin du systŁme prØconisØ par certains

auteurs savoir que toute activitØ mŒmesans faute engage

la responsabilitØ de celui qui sy livre

Je crois quon serait bien en peine de trouver de sem
blabies doctrines dans les vieux jurisconsultes this que

Pothier et Domat Et i1 est possible que Ia jurisprudence

française moderne alt ØtØ influencØe son insu par des

considerations dordre social

Je ne puis acoepter ce systŁme II rendrait je lai dØjà

dit larticle 1056 C.C inutile et cette disposition serait de

plus dØraisonnable puisque dans un cas grave celui de la

mort de la victime le recours des intØressØsserait stricte

ment limitØ certains proches et une personne dans Ia

situation de iintimØe serait exclue tandis que dans un cas

moms grave oü la victime survit ses blessures toute per

sonne qui pourrait attribuer un prejudice personuel la

faute primitive aurait en vertu de larticle 1053 C.C un

recours eontre lauteur de cette faute

Le juge Dorion objecte que iartidle 1056 C.C ne prØvoit

que le cas de mort Et ii ajoute

i1 sern1e ililogique daccorder dans le cas de survie lindemnitØ que

lon refuse dans le ens de mort ii faut se rSsiner liilogisine erØØ par

lartiele 11056 CC qui jintroduit les dªspoeibions du Lord Campblls Act

en marge de notre dsoit civil

Ii me sembe quun raisonnement qui se rØsigne aussi

facilement au reproche ditlogisme perd beaucoup de sa

force persuasive Dans le cas dune loi comme le Code

civill surtout dans une matiŁre oii le lØgislateursest mon
trØ si sobre de formues II faut assurØment suivre la rŁgle

dinterprØtation de larticle 1018 C.C qui sapplique aux

lois comme aux contrats et dire que les articles du code

1919 60 Can S.CR 131
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siriterprŁtent les uns par les autres en donnant chacun 1929

le sens qui rØsulte de lensemble de ses dispositions RECENT

Cest bien là ce que reconnaissait Lord Sumner dans la TRANSPORT

cause de Quebec Railway Light and Power Co Van-

dry CONGREGA

TION DES

it must not be forgotten disait-il what the enactment is namely PErITS

Code of systematized prieciples and rules not body of adrthnistrative FIES
DE

directions or an institutional exposition Ii ajoutait Of oourse also the
A11E

Code or at least the cognate artiles should be read as whole farming Mignault

connected scheme they are not series of detached enactments

Et en definitive le raisonnement quon nous oppose sap

puie moms sur les textesear on Øtablit une veritable

antinomie entre larticle 1053 0.0 et larticle 1056 0.0
que sur lautoritØ quon attribue des arrŒtsdes tribunaux

français qui nØ nous lient en aucune facon Du reste ces

tribunaux font lapplication dun code qui ne contient

aucune disposition de la portØe de larticle 1056 0.0 Je

crois aussi que iinterprØtation constante quon donnØe

dans pratique larticle 1053 0.C en matiŁre injures

corporelles en indenmisant uniquement la partie contre

qui le dØlit ou quasi-dØlit ØtØ eommis quand dautres

considerations ne sappliquaient pas sy oppose nettement

On dit aussi que lartiele 1056 0.0 declare indØpen
dantes les poursuites quelle autorise et on en tire la con
cilusion que le droit daction en vertu de iarticle 1053 0.0
en faveur de toute personne lØsØe par le dØlit nest pas

affectØ par le recours special et indØpendant de larticie

1056 0.0 Quon me permette de faire observer que cest

mal lire larticie 1056 0.0 dont le dernier alinØa dit seule

ment que ces poursuites sont indØpendantes de celles dont

les parties peuvent Œtre passibles au criminel Lernploi

de lexpression poursuites indØpendantes na done pas

la portØe que lui prŒte cet argument Jajoute quil sagit

tant dans larticle 1056 0.0 que dans larticile 1053 0.0

dun recours purement civil et le recours donnØ par larticile

1056 0.0 est si loin dŒtre indØpendant du recours

accordØ par lartiele 1053 0.0 quil exelut absolument ce

dernier recours dans les cas qui entrent dans le champ

dapplication de larticle 1056 0.0

A.C 662 at 672
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1929 LintimØe invoque certaines decisions des tribunaux de

REGENT la province de QuØbec Elle na trouvØ cependant que trois

TRANSPoRT
arrŒtsquelle eroit Œtre favorables sa these

Co La premiere decision est celle de la cour du Bane de la

CONGREGA- Reine dans Ia cause de Cedar Shingle Co La Cie dAs

7NDES surance de Rimouski Lappelante Øtait iocataire dun
FR¨RES DE moulin qui fut incendiØ par son imprudence Le propriØ

taire du mouiin 1avait fait assurer dans là compagnie inti

Mignault mØe et celle-ci dut lui payer lindemnitØ convenue La

compagnie poursuivit alors lappelante invoquant subro

gation aux droits dc lassurØ qui avait une action contre

son locataire en vertu de lartiele 1629 0.0 Elie se basait

CgaJement sur iarticle 2584 0.0 qui permet lassureur

lorsquil paic lindemnitØ dexiger la subrogation aux droits

de lassurØ contre la personne responsabie du sinistre Elle

invoquait de plus lartiole 1053 0.0 La cour du Bane de

la Reine fut cependant davis quii ny avait ni subrogation

lØgale ni subrogation conventionnelle car toute lindem

nitØe navait pas ØtØ payee lors de la quittance Mais elie

fut dopinion que larticle 1053 0.0 justiflait le jugement

de là cour de premiere instance contre lappeiante.

Jai lu bien attentivement ce jugement Le juge BossØ

qui parla au nom de là cour du Bane de la Reine ne discute

pas la question de principe et dinterprØtation que jai envi

sagØe plus haut mais cite certaines autoritØs françaises en

matiŁre dassurances qui donnent effet dans un cas scm

blable aux articles 1382 et 1383 du Code Napoleon Je ne

crois pas quune semblable decision puisse clore le dØbat

Le deuxiŁme arrŒtest celui dOrtenberg Plamondon

cour dappel LintimØPlamondon avait fait QuØbec

une confØxenee publique oü II accusait lea juifs gØnØrale

ment dc pratiques criminelles Ortenberg un juif de QuØ
bee prØtendit que de teliles dØctarations lexposaient au

inØpris du public et iui causaient des dommages dans sea

affaires On appliqua larticle 1053 0.0 dØcidant quOr
tenberg bien quil neüt pas ØtØ nommØ avait raison de se

plaindre des accusations gØnØralee de Plamondon Le juge

Carroll exprima lavis que cornme ii sagissait dune collee

tivitØ peu nombreuse 75 familles juives QuØbec sur une

population de 80000 âmes laceusation ne se perdait pas

Q.O.R QB 370 Q.O.R 24 LB 69 385
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dans le nombre et que le dernandeur pouvait Œtre considØrØ 1929

comme suffisamment visØ par les propos diffamatoires REGENT

Mais en tout cela on ne donnait aucune extension lartic1e
TRANSPORT

1053 C.C car Ortenberg en tant que juif Øtait une des Co

victimes du fait dØlictueux CONGREGA

Le troisiŁrne arrŒt Paquin Grand Trunk Ry Co TN1DES

Cour de Revision nautorise certainement pas linter- FR¨RES DR

prØtation extensive quon donne larticle 1053 C.C Un

accident Øtait survenu sur le chemin de fer de la dØfende- Miguaut

resse et le Dr Paquin avec dautres mØdecins avait donnØ

des pansements aux blesses le jour de laccident Dans

lespŁce la cour appliquØ les rŁgles qui rØgissent laction

dite de in rem verso trouvant que ia dØfenderesse qui

aurait ØtØ obligØe de Mire soigner les personnes blessØes

par son imprudence avait bØnØflciØdes traitements donnØs

par le demandeur Ii ny avait pas lieu dinvoquer larticle

1053 C.C et de feit ii nen pas ØtØ question dans le

jugement du juge Larue qui parlait au nom de la cour de

revision

Je erois donc .que lintimØe na pas rØussi Øtablir le

bien-fondØ de sa reclamation en la basant ainsi quelle le

fait sur lartiole 1053 C.C Cela ne me paraIt souffrir

aucun doute quant au chef de sa demande qui se rapporte

la privation par suite de laecident des services du frŁre

Henri-Gabriel

Lautre chef de la demande la reclamation du coüt des

soins mØdicaux et chirurgicaux que lintimØe fait donner

au frŁre Henri-Gabriel premiere vue sembie rentrer dans

la ratio decidendi de la cause de Paquin Grand Trunk

Ry Co que jai citØe plus haut LintirnØe dans son

factum invoque cet arrŒtpar voie danalogie mais elle sen

tient toujours sa prØtention que son droit daction dØcoule

du quasi-dØlit comimis contre le frŁre Henri-Gabriel ce

dernier ayant eu droit dit-elie de recevoir ces soins de

lintimØeen vertu du contrat qui existait entre eux

LarrŒtdans Paquin The Grand Trunk Ry Co

je lai dit est base sur les rŁgles qui rØgissentlaction de in

rem verso Jai donc voulu examiner la question que sou

lŁve cette decision afln de voir si lintimØe aurait Pu justi

fier sa reclamation du cofit des soins donnØs au frŁre Henri-

Q.O.R S.C 336
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1929 Gabriel par les principes dØquitØ sur lesquels se fonde le

REGENP recours que donne cette action

TEANSPORT
Dans le champ dopØration des quesi-contrats nous ren

Co controns dabord la gestion daffaires et ensuite laction de

CONGREGA-
in rem verso quon aurait tort de confondre ayes laction

TION DES
que donne cette gestion

PETITS

FRERES DE Laction de in rem verso nest pas nommee dans notre

Mxzis
code pas plus que dans le Code Napoleon elle existe pour

Mignu1t tant dans notre droit comme dans le droit français qui ia

tiennent tous deux du droit romain Son fondement juri

dique est le grand principe dØquitØ que nuT ne doit senri

chir au detriment dautrui

On la compare quelquefois laction qui dØcoule de la

gestion daffaires mais jai dit quii ne faut pas conf on
dre avee elle Des differences essentielies en effet existent

entre les deux actions

Ii gestion daffaires negotiorum gestio qüancl quel

quun assume volontairement la gestion de laffaire dun

autre sans la connaissanee de ce dernier art 1043 0.0.
La gestion doit done Œtre volontaire et intentionnelle

Baudry-Lacantinerie et Barde Obligations 2792
et sHe sexerce pour le compte du maItre avee les mØmes

effets si laffaire ØtØ bien administrØe que sil avait eu

mandat entre le gØrant et le maître arts 1043 1046 0.0.
Autre chose est laction de in rem verso Etle suppose

que le demandeur fait une clØpense dargent ou dactivitØ

dont rØsulte lenrichissement du dØfendeur Ainsi comme

dans lespŁce de Paquin Grand Trunk Ry Co un

mØdecin donnØ des soins des personnes blessØes par la

faute du dØfendeur et celuici bØnØficiØde ces soins Le

demandeur ilne action dite de in rem verso dont Ta

mesure est le montant du bØnØfice existant la date de

laietion que le dØfendeur retire de la dØpense ou de lacti

vitØ du demandeur

Nous pouvons Øcarter ici lhypothŁse de la gestion daf

faires LintimØe na jamais eu lintention de gØrer aucune

affaire de lappelante Elle fait traiter mØdicalement le

frŁre Henri-Gabriel et she payØ tous les frais du traite

ment parce quelIe considØrait quelle en avait lobligation

soit en vertu dun contrat soit parce que le frŁre blessØ

Q.O.R SC 336
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Øtait membre de sa congregation Mais ii pouvait bien 1929

avoir lieu laction de in rem verso en faveur de lintimØe REGENT

si les conditions qui rØgissent ce recours se trouvaient
TRANSPORT

acoomplies Co

La principale de ces conditions est lexistence de lenri- CONGREGA

chissementcest le terme dont se servent les auteursau lION DES

moment de la dernande Ainsi nous lisons dans Fuzier- FRRESDE

Herman vo Gestion daffaires 163 on ii est question de

laction de in rem verso ce qui suit Mignault

Cette action se distingue do laction negotiorum gestorum en cc que

pour cello-cl ii suffit que lacte du gØrant ait ØtØ utiLe au moment oi ii

ØtØ entrepris tandis quo pour eeI1e-1 iaetion de in rem verso quand

sgit do dØtØrmiiner in somme payer par Ic propriitaire qui sest enrich

par le mit du gØrant ii faut se placer au moment do Ia demande et us

considØrer que PutilitØ linaie

Ii un oaset cela nous rapproche de lcspŁceoi il

ouverture laction de in rem verso Cest iorsquun

tiers paie au crØaneier la dette du dØbiteur comme larticle

1141 C.C lui permet de faire Le recours du tiers contre le

dØbiteur je suppose quil ny pas mandat exprŁs ou

tacite entre eux et quc le tiers payØ en son nom est par

voie de laction de in rem verso Mais observons avec

Baudry-Lacantinerie et Barde Obligations 1399

505

Si le tiers non intØressØ lintØrŒt faire le paiement na aucune

importance ici payØ en son propre norn ii pourra en principe agir

contre le dØbiteur par Jaction de in rem verso ear on ne doit pas Supposer

quil eu donation de la part du tiers Cette action sa source dens

Ce .prineipo dØquitØ que arul no doit senricliir au dØtrimeot dautrui mais

elle ne permet dagir que dans Ia mesuire do lenriohissement procure

ceiui centre qud elle est dirigØe Ainsi dane notre cas sii est prouvØ quo

Jo crØancier eat accordØ au dØbiteur des remises partielles on des dØlais

ii faudrait en tenir compte Do memo si in prescription Øtait sur le

point dŒtre noquise au dØbiteur iaction de in rem verso se preserirait par

le laps do temps qui aurait suffi pour parfaire Ia prescription de in dette

payee

Pour completer la pensØe des auteurs que je viens de

citer je dois dire quavant ce passage us avaient envisage

le cas on le tiers payØ la crØance au nom du dØbiteur et

lors disaient-ils ii lieu laction de gestion daffaires

Rien de tel nexiste en cette cause

Je puis encore citer Hue 10 20
Si le paiement ØtØ fait dane les conditions ordinaires sans protesta

tions de in part du dØb.iteur le recours du solvems so traduira scion le oas

stht par laction de mandat suit surtout par iaction dc gestion daffaires

arts 1375 2001 C.N soit si ie solvens payØ en son propre nom par

926216
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i929 laction dØ in rem verso Ces deux actftms ee sont pas rØgies par les

mŒnies prinoipes ainsi dana le eas de iaction de in rem verso le solvens

naura pas initerronipu prescription ii laura au eontraire interromipue

TRANSPORT dans Jo eas de gestion daffaires

Ii est inutile de multiplier ies citations Elles indiquent
CONGREGA

quc l.a condition du dØbiteur poursuivi par vole de laction

PETITS de in rem verso ne doit pas Œtre rendue pire paree quun
FRERES DR

Mis tiers paye sa dette son creancier Specialement si la

prescription Øtait en cours lors du paiernent elle ne sera
Migunuit

pas interrompue et laction de in rem verso se prescrira

par le laps de temps qui aurait suffi pour parfaire la pres

cription de la dette payee

Appliquons cette doctrine lespŁce Si comme je le

crois ia veritable action qui appartenait lintimØe cause

de son paiement des soins mØdicaux et chirurgicaux donnØs

au frŁre Henri-Gabriel Øtait laotion de in rem verso

comme dans le cas de Paquin Grand Trunk Ry Co
lintimØedevait peine de dóchØance lintenter dans ian
nØe de laceident art 2262 C.C. Car le frŁre Henri-

Gabriel etait raison des injures corporelles quil avait

subies par la faute de lappelante crØancier de celle-ci et

en payant le cofit des soins nØcessitØs par ces injures

lintimØe payØ la crØance quil avait de ce chef contre

lappelante

Je conclus donc que la reclamation de lintimØe ne peut

se justifier par lartiele 1053 C.C LintimØe aurait bien

pu en temps utile se pourvoir contre lappelante par lac

tion de in rem verso pour rØclanier le coüt des soins quelle

fait donnersans aucun mandat cet effet et sans prØ

tendre exereer aucune gestion daffaires pour le compte de

lappelanteau frŁre Henri-Gabriel mais la poursuite

ayant ØtØintentØe aprŁs lexpiration de lannØeet alors que

le droit daction du frŁre Henri-Gabriel Øtait Øteint oettº

poursuite nest plus recevabie par les tribunaux

Jai examine avec soin les nombreux arrŒtsde la pro
vince de QuØbec que cite le prØsident de cette cour Aucune

de ces decisions ne nous lie et les plus extremes sont abso

lument isolØes Beaucoup dentre elles se rapportent au re

cours de lassureur contre le feu contre les auteurs fautifs

du sinistre Les plus rØcentes sinspirent du jugement de

Q.O.R SC 336
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Ia cour du Bane dc la Reine dans Cedar Shingle Co La 1929

Cie dAssur de Rimouski que jai cite plus haut REoEz

Jaime mieux lancienne decision de Quebec Fire Insurance
TRANSPORT

Co Molson et at cur laquefle les codificateurs basent Co

larticle 2584 du code civil Queue est lutilitØ de cet artiale
CONOREGA

si lassureur sans subrogation peut fonder son recours cur T0N
DES

lartile 1053 C.C FRERES DE

Encore une fois nous navons pas chez nous une juris-
MARIE

prudence digne de Ce nom qui nous autoriseait admettre Mignault JL

linterprØtation extensive de iarticle 1053 C.C avec ses

consequences dune telle gravitØ pratique Pour ma part

je ne puis aceueillir cette interpretation LespŁce est sans

doute intØressant mais ce ne serait pas une raison de faire

flØchir les principes dans une matiŁre qui est dordre public

Jai dØmontrØ daileurs que lintimØe nØtait pas sans

recours pour recouvrer les somnies quelle dØpensØes pour

faire soigner le frŁre Henri-Gabriel Son maiheur est de

navoir pas exercØ ce recoürs en temps utile

Ii sensuit que lappel doit ŒtreaocordØ et que laction

de lintimØe doit Œtre renvoyØe avec dØpens dans toutes les

cours contre lintimØe

RINFRET dissenting .Nous ne sommes pas appelØs

pour la solution de cette cause interpreter larticle 1053

du code civil dans son application gØnØrale

II sagit ici dun cas que pour employer les expressions

du code il me faut designer sous le nom injures corpo
relles

En France tout le sujet des dØlits et des quasi-dØlitsest

rØgi par les articles 1382 1383 1384 1385 et 1386 du code

civil qui correspondent aux articles 1053 1054 ct 1055 du

code de la province de QuØbec Mais le code français ne

contient pas darticle equivalent la.rticie 1056 du code de

QuØbec Cest là une difference extrŒmement importante

car elle pour effet et pour rØsultat dans une question

comme celle qui nous est soumise de rendre inapplicable

la doctrine exposØe par les auteurs français et la jurispru

dence Øtablie par les tribunaux francais

Dans la province de QuØbec en effet alors que tous les

autres cas de dØlits et de quasi-dØlitssont regis uniquement

Q.O.R QB 379 L.C It 22
92621Ca
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1929 par larticie 1053 0.0 avec les additions qui sont appor
REGENT tees par les articles 1054 et 1055 0.0 les cas injures

TRANSPORT
corporelies sont en plus subodonnØs lartiole 1056

Co C0 qui les concerne exelusivement Le lØgisiateur

CONGREGA- manifestØ son intention denvisager ces eas dune façon

TON
DES

particuliŁre en Ødictant ce dernier article et en leur impo
sant la prescription spØciale dun an prØvue par larticle

MARIE
2262 0.0 Ii faut donner effet cette intention

RinfrØt Le jugement de notre collŁgue le Juge Mignault
nentend pas sortir du cadre dun dØlit ou quasi-dØlit can

sant des injures corporelles Tout cc quil dit de lar

tile 1053 C.C modiflØ en pareil cas par larticle 1056 0.0
se borne une espŁce de ce genre Je suis daecord avec

ses vues sur ce point et comme par ailleurs jaoeepte

Øgalement lopinion qull exprime sur le recours de in rem

verso jen arrive done aux mŒmes conclusions que les

siennes

Ii est important de prØciser dabord que la demanderesse

du vivant de la partie contre qui le quasi

dØlit ØtØ commis cest le texte mŒme de larticle 1056

C.C avait rØclame titre de donimages-intØrŒts une

somme de $4780

pour frais de mIeoins frais dh6pit.aux et de garde-malades mØdica

ments et operations

$10000 pour dommages gØnØraux et $118 parce que
les habits du frØre Henri-Gabriel ont ØtØ en -partie dØtruits ainsi que

des effets quil avai-t avec lui et quil fallu payer pour le transport du

frŁre MontrØal

Le tribunal de premiere instance lui accordØ la somme

de $2236.90 pour les

some de mØdecins frais dhôpitaux et de garde-malades mØdicaments et

opØsations

suivant des chiffres qui sont soigneusement dØtailØs dans

le jugement Ii accordØ en outre une somme de

$1763.10 soit Ia difference entre le montant de $2236.90

ct celui de $4000 qui reprØsente le total de ladjudication

parce que
Ia demanderesse subi des dommagee raison ide ia per-be des services

dun profeeur qui Øtait en niŒme temps auteur esbimØ de 1obligation

de le remplacer et des dØpenses quil Iui occasionnØes jusquà sa mort

Øtant deveu membre injitile dn8 Ia eommunautØ

Le jugement aceorde done une indemnitØ pour des dom

mages spØciflØs qui nincluent pas la somme de $118 qui

avait ØtØrØclÆmØepour les habits que le frŁre portait lors de
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laccident ainsi que les effets quil avait avec lui Ii me J929

faut signaler celia oar les habits et les effets du frŁre appar- REGEN
tenaient la dernanderesse et si la Cour SupØrieure lui en

avait aecordØ la valeur titre de donimages cet item Co

devrait probabiement faire lobjet de consideration toutes CONGREGA-

diffØrentes de celie qüi sappliquent aux dommages rØsul

tant des injures corporelles Je tiens done Øtablir le FR¨RES DE

fait que mon jugement non plus que celui de le Juge
MARIE

Mignault comme je le comprends ne sadresse en aucune Rinfret J.

facon cette reclamation de $118

Pour decider si laction de la demanderesse Øtait rece

vable pour rØclamer les dommages-intØrŒts qui lui ont ØtØ

aecordØs II faut examiner non pas une doctrine et une

jurisprudence ØdifiØes uniquement sur une legislation corres

pondant notre seul article 1053 C.C mais ii faut dØ
terminer jusquI quel point la gØnØralitØde cet article est

en rnatiŁre injures corporelles modifiØe par larticle

1056 C.C
La Cour SupØrieure rØsumØ dans le ConsidØrant

suivant la doctrine des auteurs et des tribunaux français

ou beiges sur laquelle elle appuyØ son jugement
ConiidØrant que tGute perSon1e lØsØe par une fube doit tre indem

nisØe quil en pr.ineipe autant dindemnitØs distunctes qui.l de

personnes ØsØee

Cest ce principe qui Øgalement servi de base au juge

ment de la Cour du Bane du Roi Or ii me semble trŁs

respectueusement que larticle 1056 du Code civil de QuØ
bec dit prØcisØment le contraire De toute evidence ii ny

pas en vertu de cet article autant dindexnnitØs dis

tinetes quil de personnes lØsØes Laction appartient

exelusivement aux personnes mentionnØes dans larticIe

qui est restrictif et doit Œtre interprØtØ la iettre St
Laurent La Compagnie de TØlØphone de Kamouraska

Gohier Allan

Ii est sans doute prØfØrable de mettre soiis nos yeux le

texte des articles qui font lobjet de ia discussion

1153 Toute personnie capable de discerner le bien dii mal est respen

sable dii dommage cause par sa faute autrui soit par son fait soit par

imprudence negligence ou inhabiletØ

Ii est suffisant de reproduire le premier et le troisiŁme

paragraphe de lartiele 1056 C.C vu que le second para

Q.P.R 293 Q.P.R 129
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In all cases no more than one

action can be brought in behalf of

those who are entitled to the in

demnity and the judgment deter

mines the proportion of sueh in

demaity wihioh each is to receive

Jai reproduit la version française et la version anglaise

pour quon puisse tenir compte sil lieu des divergen

ces qui existent entreelles

.11 me paraIt suffisant de lire ce texte pour constater

cuon ne saurait lui appliquer la doctrine sur laquelie on

sest appuyØ en Cour SupØrieure et en Cour du Bane du

Roi comme par exemple celle-ci Hue vol 420
Selon la formule cia La Cour de Cassation Le fait dommageable

ouvre -une action en dommages-intØr¨ts au profit de toute personae qui

souffert en prejudice direct resultant de ce fait quiche soit ou non -hen

tiere de la victime

ou encore -celie-ci que ion extrait de Laurent vol 20

flo 534
La loi donne Jaction pour le dom-mage oausØ tour ceux qui sont

lØsØs -par le fwi-t dommageable Ce principe rØsulte de la gØnØ-rallitØ des

termes de larticle 1382 II est consacrØ par Ia jurisprudence La Cour de

Cssation la formulØ dens lea termes suivants I1Ocoasjon de Ia mont

instan.tanØe thme personae par suite dun accident de ehemin de fer

Le fait dommageable ouvre ens action en dommages-intØrŒts an pro

fit de tout personne qui souffert en prejudice direct resultant dc ce

fait Reje 21 juillet 1869 72 386

ou encore ce.le-ci quon nous cite de la part de lintimØe et

qui est tirØe de Fuzier-HermanIII Code civil annotØ sous

les articles 1382 et 1383

graphe na trait quau duel et que le quatriŁme paragraphe

soceupe seulement de Ieffet de laction civile sur laction

eriminelle

1929

REGENT

TAxI
TRANSPORT

Co

CONGREGA

TION DES

PETITS

FR¨RES DR

MARIE

Rinfret

1056 Dana tous lea cas oii la par-

tie -contre qui le dØlit ou qu-asi-dØ

lit ØtØ eommis dØchde en consØ

quence sans avoir btenu indem
nitØ satisfaction son cOnjoint

ses pŁre mere at enfants oat pen
dast lannØe seuhement compter

du dØcŁs droit de poursuivre cehul

qui en eat lauteur ou sea reprØaen

tants pour lea dommagea-intØrŒts

resultant de tel dØcØs

En tout cas ii me peut Œtre porte

quune seuJe et mŒm-e action pour

tour -ceux qui ont droit lindem

nitØ et le ugement fixe la propor
tion de ehacun dana iindemnitØ

1056 In sill eases where the per-

son- injured by the commission of

an offense or quasi-offence dies

in consequence without having ob
tained indemnity or satisfaction

his consort and his ascendant and

descendant relations have right

but only within year after his

death to recover from the person

ho committed the offense or qua
si-offence or his representatives

all damages occasioned by such

death
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688 Jaetion en reparation du prejudice catsØ par un accident sp- 199

ciaiemen.t par un accident suivi ide mort nappairtient done pm seuleinent
RENT

la vtictime de laccidjent ou sea hitiers mais encore quiconique TAXI
hØnitier ou non de la victime se trouve directement lØsØ par lea eonsØ- TRANsPoRT

quences ide laccident Auger 23 mai 189 94 62 94 47 Co

Jai choisi ces citations simplement comme exemple pour NE
mieux dØmontrer le danger quil aurait de sinspirer de la

doctrine et de la jurisprudence françaises pour interpreter FRØRESDE

la loi de Ia province de QuØbec dans la cause qui nous est

soumise Rinfret

Comme la dØjà dit le Juge Taschereau dans la pre
miŁre cause du Canadian Pacific Railway Robinson

et tel que la rØpØtØ le Juge en chef Lamothe dans la

cause de Hunter Gingras if faut bien remarquer que
lartile 1056 0.0 na pas aocordØ un droit nouveau aux

personnes qui sont ØnumØrØes Ii au contraire restreint

et limitØ le recours qui pouvait appartenir antØrieurement

au code ceux qui subissaient des dommages raison

injures corporelles infligØes une personne En effet

le Juge Taschereau et le Juge Lamothe souiignent

quatre restrictions apportØes par larticle 1056 0.0
The statute and the code entiruly changed the laws 1st As to pre

scription by article 221 CC it would be two years 2nd As to the

parties entitled to the action 3rd In giving only one action to all the

parties injured 4th In denying as in England the action where the

deceased party had himself obtained an indemnity

Je ne crois pas que larticle 1056 0.0 ne prØvoit que le

cas de mort comme on le pretend Cet article combine

avec larticle 1053 C.C couvre lensemble de la responsabi

litØ en matiŁre injures corporelles Lon ne saurait

decider cette cause uniquement en vertu de lartile 1053

0.0 sans tenir compte de Particle 1056 0.0 Larticle

1053 0.0 Øtablit la base de la responsabilitØ larticle 1056

C.C declare dans quels cas et vis-à-vis de queues personnes

cette responsabilitØ existera pour des donimages resultant

injures corporelles

La reclamation de lintirnØe est pour les dommages
intØrŒtsquelle allŁgue avoir soufferts par suite des injures

corporelles infligØes au frŁre Henri-Gabriel Ii ny pas

de distinction dordre juridique entre la base le oaractŁre

et la nature de cette reclamation et ceux de la reclamation

14 Can S.C.R 105 at pp Q.O.R 33 KB 403 at pp
123 to 136 404-408
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1929 qui appartiendrait aux conjoint pŁre mere et enfants

RECENT de Ia victime immediate de laccident Que les injures

TRANSPORT
corporelles soient ou non suivies de mort la responsabi

Co litØ vis-à-vis des personnes autres que la victime est du

CoNcrnEaA- point de vue legal absolurnent du mŒrne ordre Le lØgisla

TON
DES teur inidiquØ expressØment que cØ genre de reclamation

FRERES est classØ dans la catØgorie des actions resultant injures
MARIE

corporelles puisque par larticle 2262 C.C ii excepte

Rinfret spØcialement de la prescription ØdictØe contre ces actions

les dispositions cóntenues en lartiie 1056 C.C
Pour decider sil lieu dadmettre la reclamation de

lintimØe ii faut done lire et analyser ensemble les articles

1053 et 1056 C.C et les interpreter lun par lautre

Pour les fins de cette interpretation nous ne pouvons

mettre de côtØ ia rŁgle posØe par le Oonseiil privØ

An appeal to eardier law nod decisions for the purpose of interpreting

the provisions of statutory Code can -only be justified on some special

ground such as the doubtful import or previously acquired meaning of

the language used therein Robinson Canadian Pacific Ry Co
The Quebec Civil Code should be interpreted in the first instance

solely according to the words used the code or at least cognate articles

being read as whole forming complete scheme It is only if the

meaning is not plain that light should be sought from exterior sources

such as decisions in Quebec earlier than the code or the exposition of

similar articles of the Code Napoleon Quebec Ry L.H Co

Vandry

Sil faut aippeler laide de cette rŁgle lapport que peut

ajouter le côtØ historique dune legislation nous savons

dØjà par les jugements de le juge Taschereau et de

le juge Lamothe que lartiele 1056 C.C nintroduit pas un

droit nouveau mais quil vient modifier pour le cas parti

culier des injures corporelles le principe gØnØral pose

par lart 1053 C.C Ii sensuit quil na pais eu pour but

daccorder aux parents dune victime dØcØdØe un recours

quils nauraient pas eu autrement puisquii est concØdØ

que ce recours toujours existØ dans le droit du QuØbec et

que la rŁgie Actio personalis moritur cum persona ny

jamais ØtØ acceptØe

Larticle 1056 C.C nest done là que pour modifier lar

ticle 1053 C.C

Ni le Juge Taschereau ni ic Juge Lamothe ne me

paraissent avoir eu lintentlon dans les jugements prØcitØs

.1 AC 481 at 487 A.C 662
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de limiter celles quils ont ØnumØrØes les restrictions 1929

apportØes larticie 1053 0.0 par lartiee 1056 0.0 REGENT

La combinaison de ces deux articles indique que le mot
TR.NSPOPT

autrui dans 1053 0.0 correspond la partie contre CO

qui le dØlit ou quasi-dØlit ØtØ commis person injured CoNEGA
dans 1056 C.C Ces derniers mots sont limitØs la victimie 0N DES

immediate puisque larticle se lit FRRESDE

Dans tous les cas oü Ia partie eonbre qii dØlit ou quasi-dØiit
MARIE

ØtØ ommis dØcde en eonslualee Rinfret

Cela ne peut sappliquer quà la victiine immediate des

injures corporelles

Or ce nest que dans ce cas lorsque la victime immØ

diate dØcŁde en consequence et en outre sans avoir

obtenu indemnitØ ou satisfaction que certaines autres

personnes pa.rmi lesquelles ne figure pas lintimØe ont

droit un recours en dornrnages-intØrŒts

Ces personnes seules ont le droit de poursuivre les

autres sont ØliminØes MŒrne elles nont ce droit que si la

victime immediate dØcŁde en consequence sans avoir

obtenu indemnitØ et a.iors seulement pour les dom

mages-intØrŒts resultant de tel dØcŁs et us doivent les

r4amer par une seule et mŒmeaction

Ii ne sagit pias de nier le droit daction 11 sagit de le

concentrer dans la personne de la victime tant quelle vit

Nul ne conteste que le frŁre Henri-Gabriel eüt eu le droit

en lespŁce die recouvrer les $2236.90 qui ont ØtØ octroyes

lintimØepour dØpenses mØdicales mais ce droit aipparte

nait lui seul LintimØe ne peut prØtendre avoir subi ces

depenses que parce quelle les payØes mais elle les

payØes pour le frŁre Henri-Gabriel et en ses lieu et place

On ne subit pas des domiuages au sens legal parce quon

juge propos dacquitter les comptes de mIecin dune

autre personne Et en tout cas on ne les sabit pas par Ia

faute de lauteur du dØlit

On peut les payer titre de libØralitØ et alors il nen
rØulte aucun recours en remboureement

On peut le faire pour le compte du malade ou du blessØ

Dans ce cas ii ny certainement pas subrogation lØgale

pourrait peut-Œtre avoir subrogation conventionnelle

dans les droits de la victirne contre iauteur du dlit Mais

ajors le recours nexistera que par suite de cette subroga

tion et comme consØquenee ce recours se bornera aux
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1929 droits que la victime elle-mŒmeaurait Pu exeroer En fait

REGENP ce seront les propres droits de la victime que clui qui

TAXI payØ pourra exeroer
TRANSPORT

Co On peut encore supposer le eas letiers payØ les frais

C0NGREGA-
mØdicaux et les rØclame par voie de laction de in rem

TION DES verso Ce point est discutØ au long dans le jugement de

FR¨RES DR le juge Mignault
MARIE Dane aucun cas le tiers qui paie les frais mØdicaux dun

Rinfret autre ne peut rØciarner ces frais titre de dommages subis

par lui-mŒrne Lactionpar laquelle ii les rØclame ne peut

donc Œtre basØe sur les articles 1053 et 1056 du code civil

Ii en est de mŒmedes autres sommes accordØes linti

mØe

iiaison de Ia pete des services dun professeur estimØ de 1ob1igation de

le remiplacer et des dØpenses quil occasionnØes etc

Tous ces donimages eussent ØtØ couverts par une indemnitØ

au frŁre Henri-Gabriel pour perte de temps et incaptacitØ

resultant du quasi-dØlit commis contre lui Cest ia maniŁre

ordinaire de rØclamer ce genre de dommages-intØrŒts et

cest sous cette forme quils sont touj ours oetroyØs En

leepŁce on les prØentØs sons une autre forme et on leur

donnØ un autre nom pour tenter dobvier lobjection de

prescription qui frappait laetion personnelle du frŁre

JØprouve une difficultØ insurmontable adrnettre que lon

puisse ainsi obtenir indirectement ce qne lon ne pent plus

rØclarner directement

Si lon rØflØchit bieri lindemnitØ que Ia vietime est en

droit de rØciiamer oouvre tous les domniagee qui rØsuitent

direetement des injures corporeliles quelle subies Lee

tiers ne sont affectØs que par los consequences qui en

dØcoulent indireetement par suite de lineapacitØ de la vic

time LindemnitØ que ia victime le droit de recevoir de

lauteur du dØlit ou du quasi-dØlit est prØeumØe Œtre une

compensation entire et edØquate pour cette incapacitØ

Tant que survit la victime immediate le recoins pour

rØclamer les dommagee qui rØsultent de see injures cor

porelles appartient done elle seule

Cest par cette interpretation seulernent quon empŒche

liilogisme qui existerait autrementet qui est signalØ par

le juge Dorionque lart 1056 aecorderait dane le

cas de survie lindemnitØ quii refuse dans le cas do mort

Ii en dautres
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La prescription seirait dun an contre laction de Ia 1929

victirne art 2262-2 O.C eiile serait de deux ans contre REGENT

1action de lØtranger art 2261-2 0.0.
TRANSPORT

Si 1on admet que les parents nont droit une indem

nitØ que dans les eas prØvus iart 1056 0.0 le code CONGREGA

accorderait nimport.e que Øtranger le recours gØnØral de PETITS

FRERES DR
iarticle 1053 C.C et le refuserait aux parents excepte MARIE

dans les cas limitØsmentionnØs dans lartiele 1056 0.0

Si lon pretend que lart 1056 C.C nenlŁve pas aux

parents le droit de poursuivre du vivant de la victime

quel moment cette action pourra-t-elle Œtre intentØc Ii

est clair quen as de mort de la victime les parents ne

peuvent poursuivre que si elle na pas obtenu satisfaction

et indemnitØ et seulement pour les dommages rØsutant

du dØeŁs Si les parents veulent intenter une action du

vivant de la viotime comment dØcidera-t-on Si cette der

niŁre va dØcØder ou non en consequence du dØlit Et

tant que la victime na pas intentØ sa propre action de

quelle façon va-t-on sy prendre pour savoir si elle mourra

sans obtienir indemriitiØ ou satisfaction Et cependant

comment en vertu de iarticle 1056 0.0 pourrait-on

accueihir laction des parents du vivant de la victime sans

que ces oomditions4à soient dØterminØes tout ØvØne

ment si toutes les autres reclamations de ce genre ne sont

pas ØliminØes tant que la victime immediate survit le droit

de poursuite des parents et des autres pour leurs dommages
resultant immØdiatement des injures oorporelles de Ia

victime dØpendrait uniquement de la hate quils met
traient intenter leur action avant que la victime neii

meure puisque aprŁs sa mort le seul droit qui subsiste

est ceIui des pus proches parents pour rlamer les dom
mages-intØrŒts resultant de tel dØcŁs

IJne citation de Demogue sur laquelle on saippuie fait

voir la diffioultØ dappiiquer la doctrine française moderne
mŒme en vertu dune 1Øgilation qui ne contient pas lart

1056 0.0 La voici Demogue TraitØ des Obligations
vol no 528

528 Sil eu accident de pereonne laction est ouverte non seuie

ment Ia victime matØritIIe mais tous ceux qui somt atteint dane leuie

droite
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1929 Ainsi tine personne qui Øtait soubien Ic sa familic devenant inea

REGT pabie de travailler unc action Jul est ouverte liii et an inŒme temps aux

pereonxkes quelIe soutenait

TRANsPoRT Toutelois ii faut Øviter darrivcr-- prononeer ainsi une indemnthtØ

Co supØrJeure an prejudice Si qouvrier ui gagnsit 6000 francs par an

CONGREGA-
obtient une rente de cette sonime 11 ny -a plus lieu dattribuer une

TION DES
inidemnitØ ses proches puisqil peut continuer leu.r -payer Ia mŒme

Psrirs pension alimen.taire Mais le tribunal fera bien de prØciser quune aut-re

FREs DE action serait irrecevable
MAma

Ainsi mŒniesous ia ioi franaise Ia thØorie quon prØco
Rinfret nise entraIne presque nØcessairement le double empiol des

indemnits Ii danger quon accorde aux proches une

indemthtØ que la victime matØrielle aura dØjà reçue

Cest teliement que peut conduire cette doctrine que

Dernogue Øerit

Mais ic tribunal fera bien dc precise-F quune autre action serait

irrecevale

Je nai as me demander en vertu de quel raisonne

ment juridique si Ia thØorie est bonneiaction des proches

pourrait ŒtredlarØe irrecevabie en pareil cas Ii me suffit

de constater que les auteurs français modern-es qui prØoo

nisent cette thØorie sont contraints de lui assigner des

limites mŒme en labsence de larticle 1056 C.C dans le

code quils commentent plus forte raison doiton con

clure en vertu de la loi du QuØbec que ces actions sont

inecevabies du viva-nt de là victime et que le lØgislateur

voulu Øviter ainsi les consequences dune interpretation de

Fart 1056 C.C diffØrente de celie que nous soumettons

Quarriverait-il clans le cas que suppose Demogue si

laction des proches avait anticipØ celle de la viotime et sils

avaient dØjà obtenu indemnitØ On ne saurait dØ1arer

irrecevabe iaction de là victime et des iors iauteur du

dØlit serait-il appelØ payer double indemnitØ

La veritable solution imposØe par notre article 1056

C.C cest que en derniŁre anaJyse les donimages-intØrŒts

resultant ci injures corporelles appartiennent seulement

la victime contre qui le dØlit ou quasi-dØlit ØtØ corn-

mis et quil ny pas de responsabilitØ vis-à-vis des

autres Ce nest que si la victirne dØcŁde sans avoir obtenu

ces dommages quune responsabilitØ limitØe existe lØgard

de certains proches mentionnØs clans lartidle Ni dans

lun ni dans lautre cas II ny pace pour lintimØe

Si Von pretend que lart 1056 C.C ne pourvoit quau cas

de mort de la victi.me va-t-on ajouter que le conjoint le
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pŁre la mere ou les enfants pourvu qiiiis soient en deçà 1929

des dØlais de prescription pourront rØdlamer la fois les REGENT

dommages subis par eux du vivant de cette vietime et les
TRANSPORT

dommages resultant de sa mort comme par exempie le Co

temps quils ont consacrØ la soigner ou le gain qulle CONGREGA

perdu et dont ils ont en consequence ØtØ privØs pendant

son invaiiditØ dune part et dautre part Ia perte du son- Fis DR

tien et des aliments rØsuitiant de son dØcŁs Lartiole dit

quils ont droit aux seuls donimages resultant du dØcŁs Rinfret

Et si leur droit est subordonnØ la mort de la victime et au

fait que1ie na pas obtenu indemnitØ ii faut bien quils

attendent pour exercer leur action que ces deux conditions

se soient produites

11 est dailleurs trŁs significatif que depuis que ces deux

articles sont en vigueur l867comme les procureurs des

parties lont dØdiarØiiny pas dexemple daction sem
blable celle de iintimØe dans la province de QuØbec

La revue aussi complete que possible que nous avons Pu
faire des rapports judiciaires ne nous rØvØlØ que larrŒt

de LarrivØ Lapierre oi ii sagissait dun pŁre qui

rilarnait les domrnages personneis quii avait subis par

suite dun accident son ifis qui iui remettait son saiaire

Le dØfendeur avait soulevØ le point quen loi ii ny pas
en faveur du pŁre ouverture iaction quil intentØe

AprŁs Ia production de cette defense en droit le deman
deur prØsentØ une motion deanandant quil lui füt permis

damender sa dØclation en ajoutant que son flis Øtait

mineur

Ii sagissait done dun eas oü ces mØmes dommages
perte du salaire du fiIseussent Pu Œtre rØclamØs par le

pŁre coirime tuteur Cest là peut-Œtre Ia raison pour

laquelle le jugement qui accords ces dommages daiileurs

au montant minimede $200 ne paraIt pas avoir ØtØporte-

en aippel

Le souci du lØgisiateur de limiter le droit de poursuivre

en matiŁre dinjures corporelles ne se trouve pas dailleurs

que danis le code civil Ii est Øgaiement dans Ia Loi concer

nant les Accidents du Travail Stat de QuØ 1928 79
en vertu de laquelle seuls ont un recours la victime le

20 RJL
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1929 conjoint survivant les enfants et les acendants et descen

REGENT dant dont victime Øtait le principal soutien

TRANSPORT
On peut trŁs raisonnablement supposer que dans cette

Co matiŁre le ØgisIateur voulu ernpŒcher la possibilitØ de la

CONGRECA- multiplicitØ ou de enchaInement dactions dont pane

TNDES notre collegue le Juge Mignault et que signalait en

FR¨RES DE semblable oas Lord Cairns renthnt jugeinent la Chambre
MARIE

des Lords dans Ia cause de Simpson Thomson que
Rinfret

je cite titre dexemiple
Thin proposition virtually affirms principle which think your Lord-

ships will do well to consider with some care as it wild be found to have

much wider application and signification than any which may be involveri

in the incidents of contract of isisuirance The principle involved seems

to me to be thisthat where damage is done by wrongdoer to chattel

not only the owner of that chattel but all those who by contract with the

owner have bound themselves to obligations which are rendered more

onerous or have secured to themselves advantages whith are rendered

less beneficial by the damage done to the chattel have right of action

against the wrongdoer although they have no immediate or reversionary

property in the chattel and no possesaory right by reason of any contract

attaching to the hattel ite1f such as by lien or hypothecation

This say is the principle involved in the Respondents contention

If it be sound one it would seem to follow that if by the negligence

of wrongdoer goods are destroyed which the owner of them had bound

bimseilf by contract to supply to third person this person as well as the

owner has right of action for any loss inflicted on him by their destruc

tion

But if this be true as to injuries done to chattels it woWd seem to be

equally so as to injuries td the person An individual injured by

negligently driven carriage has an action against the owner of it Would

doctor it may be asked who had contracted to attend him and provide

medicines for tixed sum by the year also have right of action in

respect of the additional cost of attendance and medicine cast upon him

by that accident And yet it cannot be denied that the doctor had an

interest in his patients safety In Like manner an actor or singer bound

for term to manager of theatre is disabled by the wrongful act of

third person to the serious loss of the manager Can the manager recover

damages for that loss from the wrongdoer fluch instances might be

indefinitely multiplied giving rise to rights of action which in modern

communities where every complexity of mutual relation is daily created

by contract might he both numerous a.d novel

My Lords have given these illustrations because faiff to see any

distinction in principle between them and the right asserted by the under

writers in the present case and if am right in so regarding them they

shew at least how much would be involved in decision by your Lord

ships whereby thLt right shorid be afflrmd

De ce passage on pourrait raipprocher ce que dit nobre

collŁgue le juge Duff .renjdant le jugement du onseii

App Cas 279 at 289
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privØ dans Ia cause de McColl Canadian Pacific Ry 1929

Co RECENT

Quoi quil en soit pour les raisons que jai donnØes au
TRANSPORT

cours de ce j.ugement je suis davis que les reclamations Co

faites par lintimØe et pour lesquelles on lui aecordØ une CONCREGA-

indemnitØ ne reprØsentent pas des dommages subis par TON
DES

lintimØe mais pffutôt des dommages soufferts par le frŁre FRERES DF

Henri-Gabriel Quant aux frais de mØdecin et dhôpitaux

ce sent ceux du frŁre Henri-Gabriel et non pas ceux de Rinfret

lintimØe

Quant aux autres dommages rØclamØs daprŁs leur yen

table caractŁre us ne rprØsentent pas une perte pour

lintime mais une perte pour le frŁre Henri-Gabriel rØsul

tant de son incapacitØ Par suroroIt its sont indirects et

sont trop ØloignØs arts 1074 et 1075 C.C.
Je rØpŁte que je ooncours avec le juge Mignault pour

faire droit lappel et rejeter laction avec dØpens

LAMONT J.In this case will briefly state the conclu

sions at which have arrived The facts and circumstances

as disclosed by the evidence have been set out in the judg

ments of my learned brothers and need not be repeated

here

Two questions are involved in this appeal Did

right of action against the appellant defendant accrue to

the respondent plaintiff by reason of the injuries received

by Brother Henri-Gabriel and If so was the respond

ents claim barred at the time it commenced these pro

ceedings

The point really involved in the first of these questions

which is one of considerable practical importance is this

Does art 1053 0.0 on its true construction when read

with art 1056 0.0 limit the right of action therein pro
vided for to the immediate victim of the fault or does it

give right of action to any one who although no.t the

immediate victim has suffered damage as direct result

of that fault

Arts 1053 to 1056 of the Civil Code embody practically

the whole law of the province of Quebec relating to the

subject of torts On their construction therefore depend

the rights of person against whom wrong has been corn-

AC 126 at pp 129 130
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1929 mitted whether the wrong was committed against his per-

REGENT son honour or reputation

TftSPoRT
Arts 1053 and 1056 0.0 read as follows

1053 Every person capable of discerning right from wrong is reapon

sible for the damage caused by his fault to another whether by positive

CONGREGA-
act imprudence neglect or want of skill

1056 In all eases where the person injured by the commission of an

Fnieas offence or quasi-offence dies in consequence without having btained

MARIE indemnity or satisfaction his consort and his ascendant and descendant

relations have right hut only within year after his death to recover
amon

from the person who committed the offence or quasi-offence or his

representatives all damages occasioned by his death

Th the case of duel action may be brought in like manner not only

against the immediate author of the death but also against all those who

took part in the duel whether as seconds or as witnesses

In all cases no more than one action can- be brought on behalf of

those who are entitled to the indemnityand the judgment determines the

proportion of such indemnity cwihich each is to receive

These actions are independent and do not prejudice the criminal

proceedings to which the parties may be subject

In construing these articles we must bear in mind two

rules of interpretation The first is that laid down by the

Privy Council in Quebec Railway L.H Co Vandry
The head-note of that case states the rule which is

as follows

The Civil Code of Quebec should be interpreted in the first instance

solely according t.o the words used the Code or at least cognate articles

being read as hole forming complete scheme It is only if the

meaning is not plain that light thoul4 be sought from exterior sources

such as decisions in Qudbec earlier than th Code or the exiposition of

similar articles of the Code NapdlØon

See also the judgment of Lord Hersehell in Bank of Eng
land Vagliano

The other rule applicable is the well-known rule of in

terpretation of statutes namely that we are to construe

legislative provisions according to the ordinary sense of

the words unless such construction would lead to some

unreasonable result or be inconsistent with or contrary to

the declared intention of the framers of the law in which

case the grammatical sense of the words may be extended

or modified

Art 1053 C.C in so many words declares that everyone

cispable of discerning right from wrong is responsible for

the damage caused by his fault to another The word

another autrui in its ordinary signification is word

AAJ 602 1891 A.C 107 at pp 144

145
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of very wide import It is unless restricted by the con- 1929

text wide enough to include not only the immediate vic- REGENT

tim of the fault but also all those who have suffered dam-

age as the direct result of that fault Taken by itself Co

there is nothing in the language of art 1053 C.C which

would indicate legislative intention of limiting the liabil- oN
DES

ity for fault causing damage to the immediate victim of FDE
such fault only The wording of the section clearly gives

MARIE

right of action for indemnity to every person to whom Lamont .1

the fault caused damage This view has found support in

number of judicial decisions in the province of Quebec

LarrivØ Lapierre Paquin Grand Trunk Ry Co

It is contended however that arts 1053 and 1056 C.C

must be read together and that as the person injured by

the commission of the offence or quasi-offence in art

1056 C.C is clearly limited to the immediate victim the

same restrictive meaning should be given to the person

who suffered damage by the fault of another within the

meaning of art 1053 C.C That these two articles should

be read together is clear When read together however

what are the rights which they have secured and the obli

gations which they have imposed Art 1053 C.C deals

generally with the rights of persons who have suffered

damage when that damage was caused by the fault of

another person who was capable of discerning right from

wrong It provides for the enforcement of those rights by

imposing liability on the one guilty of the fault To be

entitled therefore to maintain an action under this article

against defendant capable of discerning right from wrong
and liability is imposed only upon such defendant the

plaintiff must establish that he has suffered damage
and that such damage was caused by the fault of the

defendant Art 1056 C.C does not in any way deal with

these general rights and has no application unless and

until the

person injured by the commission of an offeaice or quasi-offence dicE

consequence without having obtained indemnity or satisfaction

When that situation arises art 1056 C.C becomes opera
tive and determines who may sue the cause of action

upon which and the time within which suit may be

20 RI Q.O.R S.c 336

928217
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19 brought and by declaring that only one action shall be

REGENT brought on behalf of all those who are entitled to indem

TRANSPORT
nity it limits the right of action for damage oecasiond

Co by the death to those relatives mentioned in the article

CONGREGA-
In the case of duel resulting in the death of one of the

nON DES parties thereto similar action may be -brought against
PETITS

FRES SE
the author of the death and against all those who- took

MARIE
part in the -duel whether as seconds or witnesses Art

LamontJ 1056CC was designed to give speciaJ rights and to impose

special obligations in those cases in which the fault caused

the death of the immediate victim That in my opinion

is the effect and the whole effect of .that article It lim

its it is true the effect which art 1053 C.-C otherwise

would have but the limitation it imposes is limitation

of the field within which art 1053 C.C would otherwise

operate by excluding therefrom all cases in which the com
mission of the offence or quasi-offence is followed by the

death of the person injured as -a -consequence thereof be
fore such person has obtained indemnity or satsifaction

In Fran-ce under the Code Napoleon the rights of those

danmified by the death of the immediate victim of the

fault are governed by the general law which corresponds

to our art 1053 C.C while in the province of Quebec these

rights -have been given special and exclusive treatment by

art 1056 C.C The language of the first part of the latter

article is descriptive of the circumstances required to

bring the article into operation but beyond that cannot

see that it has -any bearing on the proiblem before us

With deference therefore to those w-ho take the opposite

view am of opinion that there is- nothing in the context

of these articles to limit the meaning which the word

another in -art 1053 -C.C would ordinarily bear or

restrict its meaning to the immediate victim of the fault

There being nothing in the articles referred to which

would deprive the respondent of its right to sue it is

necessary to see if the articles relating to prescription had

barred the respondents claim before this action was

brought The pertin.ent articles read as follows

2242 All things righte and actions the prescription of which is not

otherwise regulated by law are prescribed by thirty yesrs without the

pty prescribing being bound to produce title and notwithstanding

any exesption pleading bad faith
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2201 The following actions are prescribed by two years 1929

REGENT
For damages resulting from offcces or quasi-offences whenever TAXI

other provisions do not apply TMNSP0RT

2262 The folllowing actions are prescribed by one year
Co

CONGREGA

For bodily inries saving the special provisions contained in article TION DES

1056 and cases regulated by special laws
FBREsDE

The prescriptive period in arts 2261 and 2262 MARIE

0.0 being exceptions to the general rule are to be strictly bat
construed This is stated in Mignault.s Droit Civil

Canadien vol page 518 in the following language

La prescription courte est une prescription dexoeption elle nexiste

que lorsquelle ØtØ expressØmeiit dØerØte par le lØgislatew

In order to determine within which of these articles

relating to prescription the respondents claim falls it is

necessary to inquire just what it is that is claimed and the

ground upon which the claim is based As read the state

ment of claim the respondent claims to be entitled in its

own right to recover damages which it alleges it has suf

fered and which were caused by the fault of the appellant

These damages are claimed under three headings

Sums disbursed for medical treatment and atten

tion in an effort to relieve the sufferings and bring about

the recovery of Brother Henri-Gabriel $118 damage
done to the clothes that the injured brother had on and

the effects he had with him at the time of the accident

For loss of his services Such claim in my opinion

is claim for damages resulting from quasi-offence and

is based upon art 1053 0.0 The prescriptive period of

the action would therefore be two years unless some
other provision applies It was contended that art 22f2

0.0 applies and that this is really an action for bodily

injuries and as the action was not bgun for almost two

years after the accident occurred the respondents right

of action was prescribed before the action was brought
An action for bodily injuries in my opinion implies prima

facie at least that the action is brought by one who has

suffered injury to his person to recover compensation

therefor and indemnity for the loss resulting therefrom

It was however argued that the saving clause in art 2262

C.C shewed that the term bodily injuries must be

given wider construction in that article as in view of

that clause an action under art 1056 0.0 would impliedly
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1929 be an action for bodily injuries although the persons for

RsxNT whose benefit the action was brought had not suffered any

TRANSPORT
injuries to their persons Whether upon true construe

Co tion of art 1056 C.C an action brought thereunder would

CoNREo
be held to be an action for bodily injury we need not

DES inquire for even if it were that construction would apply

only where the statute expressly so provided and would

Muiia not be extended by analogy to actions under art 1053 C.C

LamontJ and thus cut down the time within which an action under

that article might be brought In this case the respondent

who brought the action being corporation could not and

did not receive any bodily injury If therefore it had

right of action in its own rightand think it hadit is

difficult to see how that action can be said to be for bodily

injuries An action to recover for the damage done to

suit of clothes is clearly an action for damage to property

So also is an action for loss of services In Clerk Lind

sell on Torts 8th ed at 201 the learned author says

Where the relation of master and servant exists the right which the

one has to the service of the other is regarded by the law as species of

property or interest wrongfu infringement of which causing actual

damage is good cause of action

So far therefore as these two claims are concerned the

action cannot be said to be an action for bodily injuries

more plausible argument may be made for the moneys

paid out for medical treatment Had the injured brother

brought an action for compensation for the injuries he

received and had he claimed therein for medical treatment

the sums claimed under that heading in this action he

would in my opinion provided he had made himself liable

for those sums be entitled to recover them in his action

for personal injuries But that would be because the treat

ment and therefore the payments made on account there

of would be the natural and probable consequence of the

injuries received and would be incidental thereto Here

however the action is for those claims only which would

be incidental to an action for bodily injuries To those

claims the respondent could not add claim for bodily

injuries since it has not received any such injuries In

my opinion art 2262 C.C has no application to the

present case The respondents claim was therefore not

prescribed when it brought its action
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There remains only to ascertain if the evidence estab

lished that the respondent suffered the damage claimed REGENT

and if such damage was occasioned by the fault of the ap
pellant will consider the items the order above Co

mentioned CONGEEGA

That the respondent paid out the sum of $2236.90

or medical treatment and attention in an effort to allevi- FRERES DE

ate the sufferings of Brother Henri-Gabriel is not disputed

Was that expenditure caused by the default of the de- Lamontj

fendant

The word caused as used in art 1053 C.C means

brought about that from which something proceeded
The word in my opinion implies not merely that 4he fault

is sine qua non of the damage but that it is the causa

causansthe efficient cause thereof

The fault of which the appellant was guilty was negli

gence on the part of its servant for which under art 1054

C.C it is responsible That negligence caused an explo

sion of gasoline which very severely injured Brother Henri

Gabriel That injury in my opinion rendered necessary

expenditures for his relief which would not otherwise have

been made The injury and the expenditures may there

fore be considered as cause and effect For this reason

agree with the unanimous view of the court below affirm

ing the judgment of the Superior Court that these expendi

tures were caused by the fault of the appellant and that

the appellant is liable therefor

The $118 claimed as damage done to the clothes

and effects of Brother Henri-Gabriel were not as read

the judgments allowed either by the Superior Court or

the Court of Kings Bench In my opinion this item was

properly disallowed The clothes and effects were given

to the brother by the respondent in recognition of his ser

vices to the congregation and the relationship existing

between them and there is no evidence of any intention

on the respondents part to retain any property in them

Had the brother himself sued for the damage claimed in

this item he could in my opinion have recovered on the

ground that the arbicles were his own

As to the claim for loss of services This is well-

established form of action If the relationship of master

and servant existed between the respondent and Brother
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W29 Henri-Gabriel the respondent should recover on this

REGENT clirn for it is tort actionable at the suit of the master

TRANSPORT
to so injure the servant that the master is deprived of the

Co servants services Martinez Gerber To be entitled

CONGREGA-
to maintain an action for loss of services legal right to

flOW DES such services and the loss thereof must be established
PETITS

FRtRES DE
In Admiralty Commissioners 88 Amerika Lord

MARX Sumner said

Lat It is the loss of service which is the gist of the action and 1o of

service depends upon the .right to the service aaad that depends upon the

contract between the master and the servant

In 20 Halsibury 276 the law is stated as follows

638 The right of the master being based upon loss of service it is

necessary for hm to wove the existence of valid contract of service

though he need not show that the servat was hired at wages or at

saiary

In some cases however it is sufficient for the master to

shew de facto service that is service rendered in fact but

not under any binding contract In an action for loss of

the services and society of his wife of which he had been

deprived by the wrongful act of the defendant it is suffi

cient if the huband establishes loss of service And the

same applies to father who brings an action for loss of

the services of child living with him and under age who

is not under binding contract to serve another exclusively

That however is because the law recognizes that the hus

band has legal right to the services of his wife and the

father legal right to the services of his child But where

no legal right to the services of another is presumed by law

from the relationship of the part.ies the existence of valid

3ontract must be established

The relationship existing between the respondent and

Brother Henri-Gabriel was not that of the family tie It

arose from the fact that the brother joined the congregation

and took the vows of perpetuity and stability Joining the

congregation rendered him subject to its constitution of

which art 48 reads as follows

.Les p.roduits des travaux des FrŁres et les dons qili leur seraient fits

comme .religieux de quelque part quils viennent et de quelque nature

quils soient appartiennent JInstitut et doivent retourner uniquement

son prot

By his.vows the brother engaged himself to remain with

the congregation for the rest of his life and to maintain its

133 ER 1069 A.C 38 at .55
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object spirit and constitution On its part the congregation 1929

considered that the obligation of maintaining him devolved REGENT

upon it In his evidence FrŁre Gaibriel-Marie testified as
TRANSPORT

follows Co

Les vceux peapØtuels et les vux de stabilitØ sont bien ceux qua
CONGREGA

dØfinis le FrŁre Garvaithus
TION DES

Parfaitemet Pmrrs

De sorte que irŁre est .rrØvoeab1ement votre ehrge FREREs DR

Gui Devant Rome nrnis pouvons absolument renvoyer le
RtE

sujet ni le J.aisser sa propre eharge eat notre oharge ii est notire Lamont

charge pour toujours

Brother Henri-Gabriel performed his vows for many

years and worked faithfully as member of the congrega

tion and but for his accident would doubtless have con

tinued to do so The question however is Can it reason

ably be inferred from the fact of the brothers joining the

congregation and taking the vows and from the congrega

tions recognition of its obligation to maintain him that

the parties intended to create and did create the contrac

tual relation of master and servant am very clearly of

opinion that such never was the intention of either of the

parties nor did they effectuate such result am unable

to see anything in the evidence which justifies the conclu

sion that either the brother or the congregation ever con

sidered they were creating legal relationship between

them The obligations undertaken were no doubt con

sidered as binding on the conscience but the vows were not

taken by the brother in consideration of any agreement on

the part of the congregation to maintain him nor was the

obligation of maintenance incurred in consideration of the

vows The attitude of both parties as disclosed by their

acts and the nature of the transaction seems to me to repel

any idea on the part of either of creating contractual obli

gations So far as can see Brother Henri-Gabriel might

legally have ceased at any time to give his services to the

congregation As the legal relation of master and servant

was not created and as the respondent did not tybtain

legal right to the services of the brother the respondent can

not succeed on this item for it cannot be said that the fault

of the appellant has deprived the respondent of the brothers

services when in fact the respondent never had any legal

right to those services

Counsel for the responden.t called our attention to certain

decisions of French tribunals and certain opinions of French
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text writers which indicated that under an article in the

REGENT Code NapolØon similar to our art 1053 CC it was not

TRANSPORT
necessary to esta contractual relationship to be en-

Co titled to recover for loss of services In the Vandry case

CONGREGA-
the Privy Council in addition to the rule quoted above

NON DES said at 671

however stimulating and suggestive the reasoning of French Courts or

MARIE French jurists upon kindred sulbj set and not dissimilar texts undoubtedly

is recent French decisions though entitled to the highest respect. are

Lamont not binding authority in Quebec McArthur Dominion Cartridge Co

1905 A.C 72 77 still iess can they prevail to alter or oontrol what is

and always must be remembered to be the language of Legislature

established within the British Empire

Under art 1053 C.C the legislature has imposed liabil

ity where the damage suffered was caused by the fault It

is question of causation The right to service gives the

master property in the labour of his servant Smiths

Law of Master and Servant 86

In the present case the respondent did not suffer the

damage claimed unless he had property in the brothers

services For the reasons have given think it had not

It had therefore nothing of which it could be deprived

The appeal therefore should be dismissed as to the

$2236 awarded for medical treatment and attention and

allowed as to the claim for damage for loss of services

would not allow any costs of appeal

SMITH J.I concur with the Chief Justice

Appeal dismissed with costs

Solicitors for the appellant Elliott David

Solicitors for the respondent Cartier Barcelo

A.C 662


