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plaintiff) and to his father, for injury to the boy, while riding on
the running board of defendants’ motor truck, in an accident caused
(according to jury findings sustained) through negligent driving of the
truck by defendants’ servant.

The benefit of 8. 4 (1) of said Act is not confined to persons using the
highway other than those in or upon a motor vehicle the operation of
which causes injury. ’ ‘

The jury found the driver negligent in allowing the boy on the running
board and in lack of proper attention to his duty of driving, but
found contributory negligence in the boy “by staying on the car
after having been asked to get off, and by standing on the running
board of the car when it was moving.” The courts below gave effect
to the jury’s findings and to The Contributory Negligence Act, 1925,
c. 41 (N.B.) by reducing the damages otherwise recoverable.

Held, the evidence was consistent only with the view that the boy re-
mained on the running board with the driver’s tacit consent; and,
further, the maxim In lege causa proxima, non remota, spectator, was
not sufficiently adverted to in the courts below; there was no evidence
on which the jury could find that fault of the boy was, in the legal
sense, a cause of his injury; and his counsel’s contentions in this re-
spect at the trial should have been acceded to.

To constitute contributory negligence, it does not suffice that there be
"some fault on plaintiff’s part without which the injury would not
have been suffered; a cause which is merely a sine qua non is not
adequate. As in the case of primary negligence, there must be proof,
or at least evidence from which it can reasonably be inferred, that
the negligence charged was a proximate, in the sense of an effective,
cause of the injury (Spaight v. Tedcastle, 6 App. Cas. 217, at p. 219;
Beven on Negligence—Can. Ed.—at p. 155; Admiralty Commission--

ers v. 8S. Volute [1922]1 A.C. 129, at p. 136, and other cases, cited).
Damage or loss is “ caused ” by the fault of two or more persons, within '
the meaning of s. 2 of The Contributory Negligence Act, only when
the fault of each is a proximate or efficient cause thereof; i.e., only
when at common law each would properly have been held guilty of
negligence which contributed to causing the injurious occurrence
(Can. Pac. Ry. Co. v. Fréchette, [1915]1 A.C. 871, at p. 879). The

Contributory Negligence Act had no application to the case at bar.

Judgment of the Supreme Court of New Brunswick, Appeal Division,
(119261 3 D.L.R. 918), reversed in part. ’

Quaere whether, assuming the boy’s contributory fault, The Contributory
Negligence Act would apply to affect the father’s claim (which was
to recover medical and other expenses for which defendants’ negli-
gence entailing injury to his son subjected him to legal liability).
McKittrick v. Byers (58 Ont. L.R. 158), and Knowlton v. Hydro
Electric Power Commission of Ontario (58 Ont. L.R. 80) commented
on; the wording of s. 2 of the Act referred to.

Per Newcombe J.: 8. 2 of The Contributory Negligence Act states a case
where there is no liability at common law. It has applied to persons
with relation to their liability for negligence, the wording of s. 2 of
The Maritime Conventions Act, 1914 (Dom.), which Act did not
declare a liability where none previously existed, but regulated, as to
each of the vessels at fault, the measure of damages in proportion to
the degree of fault. Quaere whether the New Brunswick legislature,
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having gone to the Admiralty provisions for the enunciation of the
law, thereby adopts the Admiralty principles of contribution, includ-
ing that expressed in Admiralty Commissioners v. 88. Volute (119221
1 AC. 129 at p. 144).

APPEAL by the defendants, and cross-appeal by the
plaintiffs, from the judgment of the Supreme Court of New
Brunswick, Appeal Division (1) affirming, with a varia-
tion, the judgment of Crockett J.

The action was for damages for injury to the infant
plaintiff, while riding on the defendants’ motor truck, by
reason of an accident caused, as alleged, through negligent
driving of the truck by the defendants’ servant.

The defendants conducted a bakery in the city of St.
John, and delivered a portion of their goods by motor
trucks to points outside the city. The accident in ques-
tion occurred on a road some-miles from the city. The
truck plunged off the road, and the infant plaintiff, a boy
about ten years of age, who was on the running board, was
injured. The boy (by his father as next friend) and his
father sued the defendants for damages.

The case was tried before Crockett J. with a jury. The
following were the questions submitted to the jury at the
close of the evidence, with the answers thereto:

1. Q. Was there any negligence on the part of the defendants’ chauf-
feur Rogers?—A. Yes.

Q. If so, in what did such negligence consist?—A. First, in allowing
the boy on the running board of the car.

Second, lack of proper attention to his duty of dnvmg the car just
previous to and at the time of the accident.

2. Q. Was the injury to the infant plaintiff entlrely caused by the
negligence set out in your answer to question one?—A. No.

3. Q. Was the infant plaintiff guilty of any contributory negligence
without which the accident would not have happened?—A. Yes.’

Q. If so, in what did such negligence consist?—A. By staying on the
car after having been asked to get off, and by standing on the running
board of the car when it was moving.

4. Q. If you find there was any contributory negligence on the part,
of the infant plaintiff, to what degree was he at fault?—A. Twenty-five:
per cent of the amount that otherwise would have been allowed.

5. Q. Was the infant plaintiff on the running board with the permis<
sion and consent of Rogers?—A. Yes.

6. Q. At what sum do you assess the damage to the father?—A.
$559.75.

7. Q. At what amount do you assess the damage to the infant plain-
tiff 7—A. $3,000.

(1) [1926] 3 D.L.R. 918.
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The jury explained that the amount awarded the infant

MCLAUGHLI‘I plaintiff would have been about $4,000 had there been no

v.
Lona.

contributory negligence; the $3,000 was awarded after de-
ducting the 25 per cent.

S. 2 of The Contributory Negligence Act of New Bruns-
wick, 1925, c. 41, provides that

Where by the fault of two or more persons damage or loss is caused
to one or more of them, the liability to make good the damage or loss
shall be in proportion to the degree in which each person was at
fault: * * *

Crockett J. directed that a verdict be entered for $559.75
in favour of the plaintiff Edwin W. Long, and for $3,000
in favour of the infant plaintiff Joseph John Long by his

next friend Edwin W. Long. He said
I did not deal with the question as to whether the plaintiffs were
entitled to have a verdict ecntered under the Motor Vehicle Act Amend-
ment of 1925, because, in my view of the law, at common law the master
would be liable.
On appeal by the defendants and cross-appeal by the

plaintiffs to the Supreme Court of New Brunswick, Appeal
Division, it was ordered that the verdict entered for the
infant plaintiff for $3,000 should stand; that the verdict
for the plaintiff Edwin W. Long for $559.75 be reduced to
$419.83 (applying the 25 per cent reduction); and that the
plaintiffs’ cross-appeal (asking that the general damages
awarded to the infant plaintiff be increased to $4,000) be
dismissed.

The defendants appealed to the Supreme Court of Can-
ada, asking that the verdict for the plaintiffs should be set
aside, and a verdict entered for the defendants, or, failing
that, asking for a new trial or reduction of the verdict; and
the plaintiffs cross-appealed against the reduction of the
damages of the plaintiff Edwin W. Long, and against the
refusal of the appellate court to increase the infant plain-
tiff’s damages to $4,000.

G. H. V. Belyea K.C. for the appellant.
R. S. Robertson K.C. and W. R. Scott for the respond—
ent.

The judgment of the majority of the court (Anglin C.J.C.

-and Duff, Mignault and Rinfret JJ.) was delivered by

Ancuin C.J.C.—The material facts of this case are fully
stated in the judgment of the Appeal Division delivered
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by the learned Chief Justice of New Brunswick (1). Al- 1927
though other aspects of the action were presented in argu- McLavesLy
ment, the defendants’ appeal may in our opinion be dis- %
posed of by determining whether liability has been estab- Anglin
lished under the New Brunswick Motor Vehicle Law, 1915, C.JC.
(5 Geo. V, c. 43, s. 4—as amended by 15 Geo. V, ¢. 10, s. —
3), and the respondents’ cross-appeal as to the application
of The Contributory Negligence Act (15 Geo. V, c. 41) by
deciding whether the issue of contributory negligence
should have been withdrawn from the jury on the ground
that there was no evidence on which an affirmative finding
could be based.
The attack made upon the findings of the jury, that the in-
jury to the infant plaintiff was caused by negligence of the
defendants’driver, consisting first“in allowing the boy on the
running board of the car,” and, second, in “lack of proper at-
tention to his duty of driving the car just previous to and at
the time of the accident,” was ineffective. There is abund-
ant evidence to sustain these findings and there can be no
doubt that they . establish that the defendants’ motor
vehicle was operated by their servant on a public highway
“so0 as to endanger the life or limb ” of the infant plaintiff.
Subsection 1 of section 4 of the New Brunswick Motor
Vehicle Law, 19156, reads in part as follows:

4. (1) No person shall operate a motor vehicle on a public highway
at a greater rate of speed than is reasonable and proper, having regard to
the traffic and use of the highway, or so as to endanger the life or limb
of any person, or the safety of any property * * *

Subsection 6 (added to section 4 in 1925) provides that:

(6) The owner of a motor vehicle shall be responsible civilly as well
as hereunder for any violation of any provision of this Act or of any regu-
lation made under this Act, unless at the time of such violation the
motor vehicle was in the possession of some person other than the owner,
without his consent, expressed or implied, and the driver of a motor
vehicle not being the owner, shall also be responsible for any such viola-
tion, provided that no such owner shall be liable to imprisonment in
respect of such violation.

The motor vehicle at the time of the occurrence in ques-
tion was admittedly in possession of the driver.with the
owners’ consent.

It has been sug‘gesﬁ‘ed that the benefit of subsection 1 of
section 4 should be confined to persons using the highway

(1) [1926] 3 D.LR. 918.
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other than those in or upon a motor vehicle the operation

McLaveruiy Of which causes injury. While such persons may have been

v,
Lona.

Anglin
CJC.

the immediate object of solicitude by the legislature in
enacting the Motor Vehicle Law, we fail to find in the
statute anything which would justify placing such a restric-
tion on the comprehensive words “any person” in the
clause “ so as to endanger the life or limb of any person.”
Nor does it seem material in connection with this statutory
liability to determine the precise legal status of the infant
plaintiff while riding on the running board of the motor
truck, although it by no means follows that contributory
negligence on his part, if established, would not afford a
defence to his claim as has been held in regard to other

. statutes imposing similar liability, for instance, in the well-

known cases under the Factories’ Acts.

The facts alleged in the statement of claim suffice to
bring the case within the ambit of s. 4 of the Motor Vehicle
Law, 1915. Paragraph 5 reads:

The said motor truck was driven so recklessly, incapably, negligently
and. without exercising reasonable and proper care, it plunged off the
road and struck a tree and a telegraph pole and badly injured the said
infant plaintiff.

No doubt liability at common law of the defendants as
masters and employers of the driver was chiefly stressed at
the trial. But the right of the plaintiffs to invoke the
Motor Vehicle Law, 1915, was also distinctly asserted by
their counsel and the learned trial judge expressly stated
that he refrained from dealing with that aspect of the mat-
ter only because he was quite convinced of the defendants’
liability at common law. The case was fully tried out.
There is no suggestion that if possible liability under the
statute had been earlier or more pointedly brought to the
attention of the defendants’ counsel any other or further
evidence would have been adduced, or that such evidence
is now available. We see no valid reason for excluding the
plaintiffs in this action from the benefit of the Motor
Vehicle Law, 1915, and that statute is, in our opinion (sub-
ject to the question of contributory negligence presently to
be considered), conclusive of the liability of the defendants

“as owners of the motor vehicle the negligent operation of

which caused injury to the infant plaintiff resulting in the
loss of his arm.
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The plaintiffs’ challenge of the finding of contributory 1927
negligence affects both the appeal and the cross-appeal. If McLavenLin
there is no evidence to support that finding the plaintiffs’ [ v
right to recover is clear and no question of apportioning the = —

. . . . Anglin
damages can arise. The contributory negligence of the in- ¢ yc.
fant plaintiff as found by the jury was “ by staying on the  —
car after having been asked to get off, and by standing on
the running board of the car when it was moving.” They
had already found the driver negligent “in allowing the
boy on the running board of the car.” The evidence is
consistent only with the view that the boy remained on the
running board with the tacit consent of the driver.

At the trial, counsel for the plaintiffs distinetly asked for
the withdrawal of the issue of contributory negligence from
the jury before the learned judge made his charge, and
again at its conclusion in these words:

Mr. Scott: I wish it to be distinetly understood and noted that I am
objecting to any question of contributory negligence in this case going
to the jury. _

The Court: That is clear. If ‘there is no such evidence as would war-

rant me in submitting the question to the jury, it would be open to you
whether you objected or not.

Again, in his argument on the motion for entry of verdict
counsel for the plaintiffs took this position:

There was no act of Jackie Long’s which was the decisive cause of
the injury to himself or which materially contributed to it or affected
it in any way. * * *  Contributory negligence must in effect have
been the decisive cause of the collision * * *  The act of getting up
on the running board * * * is separate and distinct from the negli-
gence which was the decisive cause of the injury, namely the so hand-
ling the car that it ran off the road and collided with the tree.

With the utmost respect, it would appear that in the courts
below the application to a charge of contributory negli-
gence of the maxim, in lege causa proxima, non remota,
spectatur, was not sufficiently adverted to.

In Spaight v. Tedcastle (1), Lord Chancellor Selborne
said, at p. 219,

Great injustice might be dome, if, in applying the doctrine of con-
tributory negligence * * * the maxim, causa prozima, non remota
spectatur, were lost sight of * * *  An omission ought not to be re-
garded as contributory negligence if it might in the circumstances which
actually happened have been unattended with -danger but for the defend-
ants’ fault, and if it had no proper connection as a cause with the damage
which followed as its effect.

(1) (1881) 6 App. Cas. 217,
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1927 In order to constitute contributory negligence it does not
McLaveuniy Suffice that there should be some fault on the part of the
Lomo.  Plaintiff without which the injury that he complains of
Papres would not have been suffered; a cause which is merely a
in . . . .

c _Jg.c. sine qua mon is not adequate. As in the case of primary
— negligence charged against the defendant, there must be
proof, or at least evidence from which it can reasonably be
inferred, that the negligence charged was a proximate, in
the sense of an effective, cause of such injury. The law
on this point is admirably stated by Mr. Beven in his work
on “ Negligence ” in the following passage: (Canadian Edi-

tion, at p. 155): -

Much of the difficulty in fixing the meaning of contributory negli-
gence arises from the ambiguous use of the phrase, “ contributing to the
injury.” This may indicate any of the whole set of antecedents neces-
sary to produce the effect, or that one of them which marks their final
completion and the actual calling into being of the effect. (f\The causa, sine
qua non of an accident is not that on which depends the legal 1mputab1l-
ity of the accident. The liability depends not on that but on the causa

_efficiens. In fact the same test is applicable to the ascertaining what negli-
gence contributes to an injury, as we have already applied to the ascer-
taining negligence itself. We must trace the negligent consequences to
the last responsible agent, who, either seeing the negligent consequences
or negligently refusing to see them, has put into motion the force by
which the injury was produced.

Not only would any injurious consequences of the infant
plaintiff’s fault in standing on the running board of the car
probably have been avoided by the exercise of ordinary care
and caution by the defendants’ driver (Tuff v. Warman
(1) ), but no view is possible on the evidence before us
other than that it was the failure of the driver to take such
ordinary care and caution in the operation of the motor
vehicle which was the sole direct cause—causa causans—or,
as Lord Sumner suggested in B.C. Electric Ry. Co. v. Loach
(2), “the cause” of the infant plaintiff’s injury.

A. is suing for damages * * * . He was negligent, but his negli-
gence had brought about a state of things in which there would have been
no damage if B. (the defendant) had not been subsequenfﬂy and severably
negligent. A. recovers in full.

(Admiralty Commissioners v. SS. Volute (3) ).~
We.are for these reasons of the opinion that there was
no evidence to submit to the jury on the issue of contribu-

(1) (1858) 5 C.B. (NS) 573, at  (2) [1916] 1 AC. 719, at p. 728.

p. 585.
(3) [19221 1 A.C. 129, at p. 136.
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tory negligence—no evidence on which they could find that 1927
fault of the infant plaintiff was in the legal sense a cause McLaverLiv
of his injury; and that the learned judge should accord- o
ingly have acceded to the request of the plaintiffs’ counsel Puwr
that the questions on that issue should be withdrawn, and, crc
failing that, should have acceded to his subsequent motion ——
that judgment be entered in favour of the plaintiffs for the

full amount of the damages found by the jury regardless

of the finding of contributory negligence.

In our opinion, within the meaning of s. 2 of The Con-
tributory Negligence Act of New Brunswick (1925, c. 41)
damage or loss is “caused ” by the fault of two or more
persons only when the fault of each of such persons is a
proximate or efficient cause of such damage or loss, i.e., only
when at common law each would properly have been held
guilty of negligence which contributed to causing the in-
jurious occurrence. Canadian Pacific Ry. Co. v. Fréchette
(1). It follows that T'he Contributory Negligence Act has
no application to the case at bar.

To avoid misapprehension we should, perhaps, add that
neither approval of, nor dissent from, the opinion of the
New Brunswick Appeal Division that, on the finding of
the infant plaintiff’s contributory fault, The Contributory
Negligence Act would apply also to the case of the adult
plaintiff may be inferred from the present judgment. The
claim of the father is to recover medical and other expenses
forwhich the negligence of the defendants entailing injuryto
his infant son subjected him to legal liability...There is
recent judicial duthority for the view that contributory
negligence of the infant plaintiff in the case at bar would
at common law preclude the father’s recovery upon his own
claim. McKittrick v. Byers (2); Knowlton v. Hydro Elec-
tric Power Commission of Ontario (3). In these cases the
position of the father is assimilated to that of a master
who sues for tortious injury to his servant. That analogy.
is perhaps questionable and there is not a little to be said
for the view that instead of the negligence of the infant
plaintiff being attributable to his father so as to bar his
recovery, the former and the defendants are, quoad the

(1) [19151 AC. 871, at p. 879. (2) (1925) 58 Ont. L.R. 158.
(3) (1925) 58 Ont. L.R. 80.
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1927 father, rather in the position of joint tortfeasors. But, if
McLaveruin the view taken in the two Ontario cases be sound, is the
Lowe.  father one “of two or more persons” whose fault caused
A injury “ to one or more of them ” within s. 2 of the statute?\
nglin . X >
cJc. It is unnecessary, however, to deal further with this ques-
— tion, interesting as it is, in view of our conclusion that the
finding of contributory negligence on the part of the infant
plaintiff cannot be sustained.

It is sufficiently clear upon the record that the jury
meant to find that the total damages of the infant plain-
tiff amounted to $4,000, and reduced their verdict in his
favour to $3,000 solely by making a reduction of 25% under
The Contributory Negligence Act.

The appeal should be dismissed with costs, and the cross-
appeal allowed with costs, and judgment should be entered
for the plaintiff Joseph John Long for $4,000, and for the
‘plaintiff Edwin W. Long for $559.70, and also for their costs
of the action and of the appeal and cross-appeal to the
Appeal Division of the Supreme Court of New Brunswick.

NewcoMmBE J.—The Contributory Negligence Act of New
Brunswick, ch. 41 of 1925, s. 2, enacts that:

Where by the fault of two or more persons damage or loss is caused
to one or more of them, the liability to make good the damage or loss
shall be in proportion to the degree in which each person was at fault.

It thus states a case where there is no liability at common
law. Lord Blackburn in Cayzer v. Carron (1), said:

Where the cause of the accident is the fault of one party and one
party only, Admiralty and Common Law both agree in saying that that
one party who is to blame shall bear the whole damage of the other.
When the cause of the accident is the fault of both, each party being
guilty of blame which causes the accident, there is a difference between
the rule of Admiralty and the rule of Common Law. The rule of Com-
mon Law says, as each occasioned the accident neither shall recover at
all, and it shall be just like an inevitable accident; the loss shall lie where
it falls. Admiralty says, on the contrary, if both contributed to the loss
it shall be brought into hotchpotch and divided between the two. Until
the case of Hay v. Le Neve (2), which has been referred to in the argu-
ment, there was a question in the Admiralty Court whether you were not
to apportion it according to the degree in which they were to blame; but
now it is, I think, quite settled, and there is no dispute about it, that the
rule of the Admiralty is, that if there is blame causing the accident on
both sides they are to divide the loss equally, just as the rule of law is

(1) (1884) 9 App. Cas. 873, at p.  (2) (1824) 2 Shaw, Sc. App. 395.
881.
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that if there is blame causing the accident on both sides, however small 1927
that blame may be on one side, the loss lies where it falls. MCL:;;HLIN
Therefore, at common law, there was no contribution, | .
but in Admiralty, although the question of fault was regu- ~—
lated by the same principles as those prevailing at common Ne¥eombed.
law, a plaintiff against whom -contributory fault had been
found, could, by the law maritime, recover half his loss.
The Maritime Conventions Act, 1914, of Canada, ch. 13
of 1914, s. 2, does not declare a liability where none pre-
viously existed. It regulates, as to each of the vessels at
fault, the measure of damages in proportion to the degree
of fault. Now the New Brunswick Legislature has applied
this Act, ipsissima verba, to persons with relation to their
liability for negligence. When the question arises as to
what is the effect of this, the language will, presumably,
be construed so that if possible the enactment may have a
reasonable application, and therefore, if there be no con-
ceivable common law liability in the case stated by the
statute, the court may, not improbably, find an intention
to impose statutory liability in such cases; but, if so, seeing
that the legislature has gone to the Admiralty provisions
for the enunciation of the law, does it thereby adopt the
Admiralty principles of contribution?—including that ex-
pressed by Lord Birkenhead in the House of Lords in Ad-
miralty Commassioners v. SS. Volute (1), as follows:

I think that the question of contributory negligence must be dealt
with somewhat broadly and upon common-sense principles as a jury would |
probably deal with it. And while no doubt, where a clear line can be
drawn, the subsequent negligence is the only one to look to, there are
cases in which the two acts come so closely together, and the second act
of negligence is so much mixed up with the state of things brought about
by the first act, that the party secondly negligent, while not held free
from blame under the Bywell Castle rule, might, on the other hand, in-
voke the prior negligence as being part of the cause of the collision so asto
make it a case of contribution. And the Maritime Conventions Act with
its provisions for nice qualifications as to the quantum of blame and the
proportions in which contribution is to be made may be taken as to some
extent declaratory of the Admiralty rule in this respect.

These questions may, as I have said, be decided when
they arise; but in this case we heard no argument upon
the interpretation of the statute, and I do not find it neces-
sary to assent to more, upon the point involved in The
Contributory Negligence Act, than that, in my opinion,

(1) [1922] 1 AC. 129, at p. 144.
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1927 the infant plaintiff’s negligence was not a cause, or any part -
McLaverrin Of the cause, of the injury which he suffered, and therefore

Lovs  that The Contributory Negligence Act has nothing to do

— _ with the case. :
NewcombeJ.

Appeal dismissed with costs, and cross-appeal allowed with
costs.

Solicitor for the appellants: W. J. Mahoney.
Solicitor for the respondents: W. R. Scott.




