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1925 P. E. EMILE BELANGER (DEBTOR) 
AND 

*Nov. 3. LARUE, TRUDEL AND PICHER (TRus-
1926 	TEES) 	  APPELLANTS; 

*Feb. 2. 

  

AND 

 

 

THE ROYAL BANK OF CANADA 
(CLAIMANT) 	  

 

  

 

AND 	 RESPONDENTS. 
THE ATTORNEY GENERAL FORT 

QUEBEC (INTERVENING) 	 

ON APPEAL FROM THE COURT OF BING'S BENCH, APPEAL SIDE, 
PROVINCE OF QUEBEC 

Constitutional law—Bankruptcy—Dominion Act—Civil law—Judgment-
Registration—Judicial hypothec—Realization and distribution of 
assets—Bankruptcy Act, D. (1920), c. 34, s. 6, enacting ss.s. 1 and 10 
of s. 11. 

The Royal Bank of Canada, having recovered judgment against Belanger 
for $14,036 caused it to be registered and with it a notice describing 
real estate of the debtor. Twenty months afterwards the debtor made 
an assignment under the Bankruptcy Act and the appellants were 
appointed trustees. The bank filed its claim with the trustees for the 
amount of the judgment, asserting a privilege in the nature of a 
judicial hypothec under the terms of art. 2121 C.C. which enacts that 
"the judgments and judicial acts of the civil courts confer hypothecs 
when they are registered * * *." Subsequently the trustees, acting 
under s. 53 of the Bankruptcy Act, disallowed the bank's claim in so 
far as it set up a privilege or hypothec upon the immovables, saving 
however the costs of registration, on the ground that the assignment 
took precedence of the bank's claim under subs. 10 of s. 11 of the 
Bankruptcy Act. That subsection provides that, from and after 
registration, a receiving order or authorized assignment in bankruptcy 
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"shall have precedence of all certificates of judgment, judgments 	1926 
" operating as hypothecs * * *." 

	

Held, Rinfret J. dissenting, that the disallowance of the bank's claim by 	
Luis 

 
the trustees was valid. When the Dominion Parliament enacted in ROYAL 
terms, by subs. 10 of s. 11, that an order or assignment in bankruptcy BANK OF 
should have precedence of all certificates of judgment and judgments CANADA' 
operating as hypothecs, that priority attached for all purposes, includ- NewcombeJ. 
ing distribution as well as realization of the assets. 

Held, also, Rinfret J. dissenting, that the words " certificates of judg-
ment," " judgments operating as hypothecs " contained in subs. 10 of 
s. 11 include judgments and judicial acts of the civil courts which 
confer hypothecs under art. 2121 C.C. 

Held, also, Rinfret J. dissenting, that subss. 1 and 10 of s. 11 of the Bank-
ruptcy Act, belong and have strict relation to the subject of bank-
ruptcy and insolvency and are within the powers of the Dominion 
Parliament. 

APPEAL from a decision of the Court of King's Bench, 
appeal side, province of Quebec, affirming the judgment of 
the Superior Court and maintaining the bank respondent's 
claim against the trustees. 

The material facts of the case and the questions at issue 
are fully stated in the above head-note and in the judg-
ment now reported. 

The judgment appealed from was reversed (1). 

St. Laurent K.C. for the appellants. 
Lanctot K.C. and Thomson for the bank respondent. 
Lanctot K.C. and Geoffrion K.C. for the Attorney Gen-

eral for Quebec. 

The judgment of the majority of the court (Anglin 
C.J.C. and Duff, Mignault and Newcombe JJ.) was 
delivered by 

NEWCOMBE J.—The Royal Bank of Canada, one of the 
respondents, recovered judgments against P. E. Emile 
Belanger on 25th March, 1922, for $14,036.44, and caused 
the judgment to be registered in the registration division 
of Quebec, on 6th April, 1922, also, at the same time, caus-
ing to be registered a notice describing real estate of the 
debtor, as required by art. 2121 of the Civil Code, and later, 
on 11th April, 1922, a further notice, describing additional 
lands. The article reads as follows: 

2121. The judgments and judicial acts of the civil counts confer hypo-
thecs when they are registered, from the date only of the registration of 

(1) Appeal to Privy Council. 
15790-3i 
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1926 	a notice specifying and describing the immovables of the debtor upon 
which the creditor intends to exercise his hypothec. 

"-77 Afterwards, on 24th December, 1923, the debtor made an 
ROYAL authorized assignment for the benefit of his creditors under 

BANS OF 
CANADA. the Bankruptcy Act of the Dominion, c. 36 of 1919, and the 

NewcombeJ. appellants were, on 15th January, 1924, appointed trus-
tees under this instrument; the assignment and appoint-
ment were registered as required by the Bankruptcy Act, ss. 
8 and 9 of s. 11, the former as amended by s. 14 (2) of c. 
31 of 1923. The bank filed its claim with the trustees for 
the amount of the judgment, asserting a privilege in the 
nature of a judicial hypothec against the real estate of the 
debtor described in the registered notices. Subsequently, 
on 8th May, 1924, the trustees, pursuant to their powers 
under s. 53 of the Bankruptcy Act, disallowed the bank's 
claim, in so far as it set up a privilege or hypothec upon the 
immovables in virtue of the judgment, saving however the 
costs of registration. The ground of the disallowance was 
that under s. 11, subss. 1 and 10, the assignment had pre-
cedence of the bank's claim. The bank appealed to the 
Superior Court at Quebec, alleging that the trustees had 
misinterpreted the relevant provisions of s. 11, or that, if 
their interpretation were correct, these provisions were in-
competent to the 'Parliament of Canada; and, pursuant to 
the statutory requirements, the bank gave notice of its 
appeal, and of the constitutional question involved, to the 
Attorney General for Canada, and likewise to the Attorney 
General of Quebec. The latter filed an intervention in the 
case, supporting the contention of the bank in so far as it 
denied the validity of the legislation. The appeal was 
heard in the Superior Court before the learned Chief Jus-
tice, who reversed the decision of the trustees and restored 
the claim. He held that upon the true interpretation of 
the Bankruptcy Act the bank was not disentitled to recog-
nition as a privileged creditor, and that therefore the ques-
tion of legislative power did not arise, but that, if the 
enactment were intended to avoid the privilege or priority 
of the bank as a registered judgment creditor under the pro-
visions of the Civil Code, the intention would fail to oper-
ate for lack of enacting authority. The trustees appealed 
to the Court of King's Bench and that court unanimously 
affirmed the judgment of the Superior Court. 
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The provisions of the Bankruptcy Act which were con- 	1926  
sidered by the courts below, and must be reviewed upon LARUE 

	

this appeal, are those already mentioned; they are con- 	v. 
ROYAL 

tained in s. 11, subss. 1 and 10, as enacted by s. 6 of c. 34 of BANK OF 

1920, and s. 10 of c. 17 of 1921. These two subsections, CANADA. 
 

the former in its amended form, are here set out as f01- Newcombej. 

lows: 
11. (1) Every receiving order and every authorized assignment made 

in pursuance of this Act shall take precedence over,—(a) all attachments 
of debts by way of garnishment, unless the debt involved has been 
actually paid over to the garnishing creditor or his agent; and 

(b) all other attachments, executions or other process against pro-
perty, except such thereof as have been completely executed by pay-
ment to the execution or other creditor; and except also the rights of 
secured creditor under section six of this Act; but shall be subject to a 
lien for one only bill of costs, including sheriff's fees, which shall be pay-
able to the garnishing, attaching or execution creditor who has first 
attached by way of garnishment or lodged with the sheriff an attachment 
execution or other process against property. 

(10) From and after such registration or filing or tender thereof (re-
ferring to the requirements for registration and filing contained in the 
preceding subsections 8 and 9) within the proper office to the registrar 
or other proper officer, such order or assignment shall have precedence 
of all certificates of judgment, judgments operating as hypothecs, execu-
tions and attachments against land (except such thereof as have been 
completely executed by payment) within such office or within the dis-
trict, county or territory which is served by such office, but subject to 
a lien for the costs of registration and sheriff's fees, of such judgment, 
execution or attaching creditors as have registered or filed within such 
proper office their judgments, executions or attachments. 

It should be observed that by subs. 16, added to s. 11 by 
c. 34 of 1920, it was enacted that the provisions of subsec-
tions 1 and 10, above quoted, should not apply to any judg-
ment or certificate of judgment registered against real or 
immovable property in Nova Scotia or New Brunswick 
prior to the coming into force of the Bankruptcy Act, and 
which became, under the laws of the province wherein it 
was registered, a lien or hypothec upon such real or im-
movable property. And, subsequently, by c. 31, s. 5, of 
1925, this subsection was repealed and re-enacted to in-
elude the province of Quebec. The provisions of subs. 16 dis-
tinctly shew that in 1925 Parliament considered that subss. 
11 (1) and (10) had previously applied to judgments or 
certificates of judgment registered against immovable pro-
perty in the province of Quebec, but they have no applica-
tion in this case, because it was, as I have shewn, after the 
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1926 coming into force of the Bankruptcy Act that the judg-es 
LARUE ment was recovered and registered. 

 ROYAL 	I have come to a conclusion differing from that of the 
BANK OF courts below upon both branches of the case. 
CANADA. First, as to the interpretation, it will be perceived that 

Newcombe J. subs. 10 of s. 11 provides explicitly that, from and after 
registration, a receiving order or authorized assignment in 
bankruptcy shall have precedence of all certificates of judg-
ment, judgments operating as hypothecs, executions and 
attachments against land, except those which have been 
completely executed by payment. The learned chief Justice 
considers that this is a mere rule of procedure for the 
execution and application of the Bankruptcy Act, and does 
not affect the civil rights of hypothecary creditors, except 
so far as to provide that registration of the receiving order 
or assignment shall suspend the creditors' execution upon 
the immovables of the bankrupt, and that it endows the 
receiving order or assignment only with a priority, 
une preference 	ces modes d'executior, sans prejudice aux droits des 
creanciers, lesquels droits, au lieu d'etre exeroes par eux, le seront par 
le syndic. 

He says, moreover, as to the statutory expressions, " certi-
ficates of judgment," and, " judgments operating as hypo-
thecs," that they are not known in the province of Que-
bec. To the like effect is the view expressed by the learned 
Chief Justice of Quebec, speaking for the Court of King's 
Bench. 

I confess, with great respect for the learned judges 
below, that I am unable to follow the interpretation or the 
reasoning by which they qualify and expound the meaning 
and effect of subs. 10 in its application to the province of 
Quebec. I find nothing, either in this subsection or in any 
other part of the Bankruptcy Act, to justify the opinion 
that, when Parliament enacted in terms that the order or 
assignment in bankruptcy should have precedence of all 
certificates of judgment and judgments operating as hypo-
thecs, the priority should not apply for all purposes, in-
cluding distribution as well as realization of the assets. If 
it had' been intended, as the learned judges seem to suggest, 
that, although the trustee in bankruptcy was to realize 
upon the immovables against which a judgment is regis-

-tered, the proceeds when realized should nevertheless be 
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subject to the charge which the creditor had obtained by 	1926  
registration of his judgment before the making of the re- LARUE 

oeiving order or of the assignment, it is difficult to see what 
R OVY.A L 

different or additional security is afforded to the creditor BANS OF 

with regard to his costs, which are, by the subsection, ex- CANADA. 

pressly declared to enjoy a lien, that is a preference—the NewcombeJ, 

same sort of preference I suppose as, upon the interpreta- 
tion propounded by the learned judges, the creditor would 
have in respect to the whole amount secured by his judg-
ment. It is not easy to express the meaning of the statute 
in words which make it more clear than those of the text; 
and, when s. 51, providing for the priority of claims, is 
read along with s. 11, the intention becomes manifest; I do 
not doubt that Parliament meant to create equality in the 
distribution as between ordinary creditors and judgment 
creditors, except as to the costs, which were to retain their 
priority. 

Moreover, it seems impossible to exclude from the de-
scription, " certificates of judgment," " judgments oper-
ating as hypothecs," the judgments and judicial acts of 
the civil courts which confer hypothecs under art. 2121 of 
the Civil Code. These judgments may, under the pro- 
visions of the article, be registered, and the registration is 
effected not otherwise than by producing to the registrar, 
accompanied by the statutory notice identifying the lands, 
an exemplification or certified copy of the judgment, which 
is the document in respect of which the requisite entries are 
made by the registrar; it is from the registration that the 
hypothecs result, and I should think therefore that these 
judgments and judicial acts, when registered, are not in-
appropriately described as " certificates of judgment " or 
" judgments operating as hypothecs." Subsection 10 
clearly was enacted for the whole of the Dominion, includ-
ing the province of Quebec. The word " hypothec " is apt 
to refer to the real right described in the code under that 
name (arts. 2016 et seq. C.C.). A judgment operates as 
a " hypothec " in the province of Quebec when it is regis-
tered upon immovable property belonging to the debtor 
(arts. 2034, 2121 C.C.), and the " hypothec " thereby ac-
quired is the " judicial hypothec" which, in the language 
of the code, " results from the judgments." (Arts. 2020, 
2034 C.C.). 
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1926 	Secondly, upon the question of legislative authority, it 
LARUE was contended that Parliament, in the execution of its 

v. 	powers of bankruptcy and insolvency, cannot alter the 
ROYAL 

BANK OF status quo as between debtor and creditor, in relation to 
CANADA. privilege or priority, existing at the time when the act of 

Newcombe J. bankruptcy is committed; that all rights then subsisting 
must be recognized, and that Parliament can provide only 
for the realization and distribution of the estate, subject to 
such creditors' charges, preferences and priorities as exist 
under the provincial laws at the time when the condition 
of .the debtor's affairs make the Dominion procedure ap-
plicable. But this narrow definition of the enumerated 
powers of Parliament rejects the doctrine of the common 
or unoccupied field, where place must be found for the 
powers which are described as ancillary or incidental, or 
those possessing a double aspect, and is at variance with 
the course of legislative practice which has prevailed since 
the Union, and with the ruling cases. 

The Insolvent Acts, c. 16 of 1869, and its successor, c. 16 
of 1875, contained provisions for invalidating fraudulent 
preferences and conveyances, and they provided, more-
over, that no lien or privilege, upon either the personal or 
real estate of the insolvent, should be created for the 
amount of any judgment debt by the issue or delivery to 
the sheriff of any execution, or by levying upon or seizing 
the effects or estate of the insolvent under any such writ, 
if before payment to the plaintiff of the moneys actually 
levied the estate of the debtor should have been assigned 
to an interim assignee or placed in compulsory liquidation 
under the Act, saving however the judgment creditor's lien 
or privilege for his costs. The Insolvent Act of 1875 and its 
amending Acts were repealed by c. 1 of 1880, and, two 
years later, an Act was passed respecting insolvent banks, 
insurance companies, loan companies, building societies 
and trading corporations, c. 23 of 1882. This Act was con-
solidated in the Revised Statutes, 1886, c. 129, as the Wind-
ing-Up Act, and, by s. 66, it was provided, not only that 
there should be no lien or privilege created for the amount 
of any judgment debt by the issue or delivery to the sheriff 
of any execution, or by levying upon or seizing under such 
writ the effects or estate of the company, but also that no 
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if before payment to the plaintiff of the moneys actually

levied the estate of the debtor should have been assigned

to an interim assignee or placed in compulsory liquidation

under the Act saving however the judgment creditors lien

or privilege for his costs The Insolvent Act of 1875 and its

amending Acts were repealed by of 1880 and two

years later an Act was passed respecting insolvent banks

insurance companies loan companies building societies

and trading corporatiOns 23 of 1882 This Act was con

solidated in the Revised Statutes 1886 129 as the Wind

ing-Up Act and by 66 it was provided not only that

there should be no lien or privilege created for the amount

of any judgment debt by the issue or delivery to the sheriff

of any execution or by levying upon or seizing under such

writ the effects or estate of the company but also that no
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personal property of the company by the filing or register- LARUE  

ing of any memorial or minute of judgment, if, before pay- 
ROYAL 

ment over to the plaintiff of the moneys actually levied, BANK OF 

paid or received under such writ, memorial or minute, the CANADA. 

winding-up of the business of the company had 
menced, saving in like manner the plaintiff's lien or privi-
lege for costs. Sec. 66 remains in force as s. 84 of the 
Winding-Up Act, Revised Statutes, 1906, c. 144. The 
authority of Parliament to enact these provisions has cer-
tainly never been successfully attacked, and so far as I 
am aware has not been questioned, and when, at the argu-
ment, the attention of counsel was directed to the wind-
ing-up legislation they were not able to point to any de-
cision in which the legislative power had been denied or 
doubted. 

It was pointed out in Citizens and Queen Insurance Com-
panies v. Parsons (1), that some of the classes of subjects 
assigned to the provincial legislatures unavoidably run 
into and are embraced by some of the enumerated classes 
of subjects in s. 91, and that, while it is not intended that 
the powers exclusively assigned to the legislatures shall 
be absorbed by the Parliament, nevertheless, with regard 
to certain classes of subjects, it is the duty of the courts 
to ascertain, and to define, in the particular cases before 
them, the limits of the respective powers belonging to Par-
liament and to the legislatures. Later, in Hodge v. The 
Queen (2), we are told that the principle which the Par-
sons Case (1) illustrates is that subjects which in one 
aspect and for one purpose fall within s. 92, may in an-
other aspect and'for another purpose fall within s. 91. An-
other exposition of the competing powers of legislation as 
between the Dominion and the provinces is very concisely 
expressed by Lord Dunedin in Grand Trunk Railway Co. 
v. Attorney General for Canada (3), as follows: 

The construction of the provisions of the British North America Act 
has been frequently before their Lordships. It does not seem necessary 
to recapitulate the decisions. But a comparison of two cases decided in 
the year 1894, viz., Attorney General of Ontario v. Attorney General of 

(1) [1881] 7 App. Cas. 96, at p. 	(2) [1883] 9 App. Cas. 117, at 
107-9. 	 p. 130. 

(3) [1907] A.C. 65, at pp. 67-8. 

coin_ NewcombeJ 
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1926 	Canada (1), and Tennant v. Union Bank of Canada (2), seems to estab- 
lish these two propositions: First, that there can be a domain in which 

Lamm provincial and Dominion legislation may overlap, in which case neither 
V . 

	

ROYAL 	legislation will be ultra vires, if the field is clear; and secondly, that if the 
BANK OF field is not clear, and in such a domain the two legislations meet, then the 
CANADA. Dominion legislation must prevail: 

Newcombe J. That the enumerations of s. 91 describe exclusive Domin- 
ion powers has been frequently affirmed and is not denied. 
It was pointed out long ago by Lord Selborne, when he de-
livered the judgment of the Judicial Committee of the 
Privy Council in L'Union St. Jacques de Montreal v. Be-
lisle (3), that the words ":bankruptcy and insolvency," as 
mentioned in the 21st enumeration of s. 91, 
describe in their known legal sense provisions made by law for the admin-
istration of the estates of persons who may become bankrupt or insolvent 
according to the rules and definitions prescribed by law, including of 
course the conditions in which that law is to be brought into operation, 
the manner in which it is to be brought into operation, and the effect of 
its operation. 

And, in Cushing v. Dupuy (4), Sir Montague Smith, de- 
livering the judgment of the Committee, said: 

It would be impossible to advance a step in the construction of a 
scheme for the administration of insolvent estates without interfering with 
and modifying some of the ordinary rights of property, and other civil 
rights, nor without providing same mode of special procedure for the vest-
ing, realization and distribution of the estate, and the settlement of the 
liabilities of the insolvent. 

Then came the judgment of Lord Herschell in Attorney 
General for Ontario v. Attorney General for Canada (the 
Assignments and Preferences Case (1), where the question 
was as to the validity of s. 9 of the Revised Statutes of 
Ontario, 1887, c. 124, entitled "An Act respecting Assign-
ments and Preferences by Insolvent Persons." This section 
reads as follows: 

An assignment for the general benefit of creditors under this Act shall 
take precedence of all judgments and of all executions not completely 
executed by payment, subject to the lien, if any, of an execution creditor 
for his costs, where there is but one execution in the sheriff's hands, or to 
the lien, if any, of the creditor for his costs, who has the first execution in 
the sheriff's hands. 

It was contended on 'behalf of the Attorney General for 
Canada that this enactment was incompetent to the legis-
lature of Ontario as affecting the exclusive Dominion power 
of bankruptcy and insolvency. At that time the former 

(1)  
(2)  

[1894] A.C. 1 
[1894] A.C. 31. 

(3) L.R. 6 P.C. 31. 
(4) [1880] 5 A.C. 

415-6. 
409, at 	pp. 
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Dominion Insolvent Acts had been repealed, and the 1926  
Dominion field of bankruptcy and insolvency was, except LARUE 

as to the companies to which the Winding-Up Act applied, ROL,. 
unoccupied. It will be perceived that the declared inten- BANK OF 

tion of the legislature was to displace the precedence which CANADA. 
 

had belonged to judgment or execution creditors, except as Newcombej. 
to costs, and to give priority to assignments for the gen- 
eral benefit of creditors. In the present case, the conten-
tion is, conversely, that Parliament cannot give effect to 
a similar provision with regard to the operation of a receiv-
ing order or compulsory assignment in bankruptcy as 
against a creditor who, under the provincial law, is first 
in the race for execution. It is apparent I think that the 
observations of Lord Herschell, at pp. 200-1 (1), effectively 
dispose of this contention. His Lordship said: 

It is not necessary in their Lordships' opinion, nor would it be expedi-
ent to attempt to define what is covered by the words " bankruptcy " and 
" insolvency " in s. 91 of the British North America Act. But it will be 
seen that it is a feature common to all the systems of bankruptcy and in-
solvency to which reference has been made, that the enactments are de-
signed to secure that in the case of an insolvent person his assets shall be 
rateably distributed amongst his creditors whether he is willing that they 
shall be so distributed or not. Although provision may be made for a 
voluntary assignment as an alternative, it is only as an alternative. In 
reply to a question put by their Lordships the learned counsel for the 
respondent were unable to point to any scheme of bankruptcy or insolvency 
legislation which did not involve some power of compulsion by process of 
law .to secure to the creditors the distribution amongst them of the *I,- 
solvent debtor's estate. 

In their Lordships' opinion these considerations must be borne in 
mind when interpreting the words " bankruptcy " and " insolvency " in the 
British North America Act. It appears to their Lordships that such pro-
visions as are found in the enactment in question, relating as they do to 
assignments purely voluntary, do not infringe on the exclusive legislative 
power conferred upon the Dominion Parliament. [`they would observe that 
a system of bankruptcy legislation may frequently require various ancil-
lary provisions for the purpose of preventing the scheme of the Act from 
being defeated. I It may be necessary for this purpose to deal with the effect 
of executions and other matters which would otherwise be within the legis-
lative competence of the provincial legislature. I Their Lordships do not 
doubt that it would be open to the Dominion Parliament to deal with 
such matters as part of a bankruptcy law, and the provincial legislature 
would  doubtless be then precluded from interfering with this legislation in-
asmuch lc as such interference would affect the bankrupt&y law of the Domin-
iFirPirzliament. But it does not follow that such subjects, as might pro-
perly be treared, as ancillary to such a law and therefore within the powers 
of the Dominion Parliament, are excluded from the legislative authority 

(1) [1894] A.C. 189. 
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1926 	of the provincial legislature when there is no bankruptcy or insolvency 

	

'-vL -'Aittru 	legislation of the Dominion Parliament in existence. 
This decision clearly recognizes the necessity, or at least V. 

	

ROYAL 	the propriety, of including in general bankruptcy legisla- 
BANK OF 
CANADA. tion such provisions as those of s. 11 (1) and (10) of the 

  NewcombeJ. Bankruptcy Act; and, following the view expressed by their 
Lordships, I hold that these enactments belong or have 
strict relation to the subject of bankruptcy and insolvency, 
and are therefore, as provisions of the Bankruptcy Act, 
within the paramount authority of Parliament. 

I would allow the appeal with costs throughout, and the 
disallowance should be restored. 

RINFRET J. (dissenting).—La loi de faillite exige que 
toute ordonnance de sequestre et toute cession autorisee 
soit enregistree ou deposee " au bureau regulier dans cha-
que district ", etc., oil sont situes les biens appartenant au 
failli ou au cedant. 

Elle ajoute (article 11, paragraphe 10) : 
A compter et a la suite de cet enregistrement ou de ce depot ou de 

cette offre de ces actes ou pieces de ressort du bureau regulier au regis-. 
traire ou a un autre officier autorise, cette ordonnance ou cession doit 
avoir priorite sur tous certificats de jugement, jugement operant comme 
hypotheques, executions et saisies-arrets contre des terres (sauf la partie 
qui en est completement satisfaite par paiement) du ressort de ce bureau 
ou de ce district, comte ou territoire desservi par ce bureau, mais assu-
jettis a un privilege pour les frais d'enregistrement et les honoraires du 
sherif, de ce jugement, des creanciers executants ou saisissants qui ont 
enregistre ou depose a ce bureau regulier leurs jugements, executions ou 
saisies-arrets. 

Le juge en chef de la Cour Superieure et la Cour du Banc 
du Roi presidee par le judge en chef de la province ont ete 
unanimement d'avis que les expressions " certificats de 
jugement " et " jugement operant comme hypotheques " 
etaient inconnues dans la langue juridique du Quebec et 
que, par consequent, l'article de la loi reproduit plus haut 
ne pouvait affecter l'hypotheque judiciaire reclamee par la 
Banque Royale du Canada: dans la cession autorisee de 
P. E. Belanger, que les syndics ont rejetee en s'appuyant 
sur ce paragraphe de la loi. 

Sur le sens de ces expressions et la question de savoir si, 
dans cette province, elles correspondent a une realite quel-
conque, je ne saurais rien ajouter a ce qu'ont déjà dit les 
deux jugements qui sont portes en appel devant cette tour. 
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Le juge en chef de la Cour SupØrieure et la Cour du Bane

du Roi prØsidØe par le judge en chef de la province ont ØtØ

unanimement davis que les expressions certificats de

jugement et jugement operant comme hypothŁques
Øtaient inconnues dans la langue juridique du QuØbec et

que par consequent larticle de la loi reproduit plus haut

ne pouvait affecter lhypothŁque judiciaire rØclamØepar la

Banque Royale du Canada dans la cession autorisØe de

BØlanger que les syndics ont rejetØe en sappuyant

sur Ce paragraphe de la loi

Sur le sens de ces expressions et la question de savoir si

dans cette province elles correspondent une rØalitØ quel

conque je ne saurais rien ajouter ce quont dØjà dit les
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des mots " assujettis a un privilege pour les frais d'enregis- 
trement 	

LARUE 

 ". La reponse me parait etre que: s'il n'y a dans la  
province ni " certificats de jugement ", ni "jugement ope- rtROYAL -ANIC OF 

rant comme hypotheques," la phrase accessoire qui les suit CANADA. 

et  les qualifie (" assujettis a un privilege pour les frais d'en- Rinfret  J. 
registrement ") ne peut non plus s'appliquer a quoi que ce 
soit dans la province et it n'y aurait done pas lieu de s'en 
occuper, lorsqu'on .discute un litige de cette province. 

Sans doute, cette interpretation est stricte, mais on ne 
saurait l'etre trop, lorsqu'il s'agit d'accepter une pretention 
qui aurait pour effet de faire disparaitre une garantie hypo-
thecaire reconnue par le droit civil et dont les origines 
remontent a 1'Ordonnance de Villers-Cotterets (1539) et a 
l'Ordonnance de Moulins (1566). 

Les notes des juges de la Cour Superieure et de la Cour 
du Banc du Roi me dispensent de tracer l'historique de 
l'hypotheque judiciaire. Elle est, dans son essence, identi-
quement semblable a l'hypotheque legale et a l'hypotheque 
conventionnelle. Elle n'a rien de la procedure, mais est 
uniquement matiere de droit civil. 

Comme tout instrument hypothecaire, elle se divise en 
deux parties: l'obligation et la garantie. L'obligation per-
sonnelle (convention, loi ou jugement de condamnation) 
est de nature differente dans chaque genre d'hypotheque; 
mais la garantie elle-meme, qu'elle soit conventionnelle, 
legale ou judiciaire, est regie exactement par les memes 
regles de droit (arts. 2016 a 2081 C.C.) et produit les 
memes effets. En sorte que, dans le cas actuel, si Belanger 
avait, avant sa cession autorisee, cede sa propriete affectee 
par l'hypotheque judiciaire de la Banque Royale, cette der-
niere aurait continue d'avoir sa reclamation hypothecaire 
contre le tiers-detenteur, tout en conservant son jugement 
contre Belanger. 

C'est done avec raison, dans mon humble opinion, que la 
Cour Superieure et la Cour du Banc du Roi ont envisage 
la creance de la Banque Royale sous son double aspect: dont 
run, en tant que jugement executoire, est du ressort de la 
procedure; mais dont l'autre, en tant que garantie hypothe-
caire, constitue un droit acquis, auquel on hesite a supposer 
que le legislateur federal ait voulu attenter. 

Il me semble que toute l'economie de la loi de faillite 
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Rinfret J. 

repoiisse cette supposition_ . Par la definition de la loi elle-
meme, la Banque Royale est un "creancier garanti" (2gg). 
Or, i1 serait oiseux de demontrer que cette loi opere en 
dehors des creanciers garantis. (Exemples: arts. 6-8b-13 
(16)-42 (10) et (16). Cette particularite avait deja frappe 
cette tour dans la cause de Riordon Co. v. Danforth Co. (1) 
et M. le juge Mignault y disait: 

The general scheme of the Bankruptcy Act appears to be that secured 
creditors are considered as creditors of the insolvent debtor, for all pur-
poses such as proving claims, voting at meetings of creditors and receiv-
ing dividends, only after deducting the value •of their security. They may 
keep their security and remain entirely outside the bankruptcy proceed-
ings. Under section 46 they may surrender their security and prove their 
debt for the whole, or realize it and prove for the balance, if any, of their 
debt; they have the further option of valuing their security which the 
trustee may redeem at its valuation or require it to be offered for sale, 
and the Secured,  creditors rank only for the balance. Where they have 
done none of these things they are excluded from all share in any divi-
dend. The case of the landlord is a special one and is dealt with in sec-
tion 52. 

L'article 51 en est une preuve eclatante puisque, en don-
nant l'ordre de priorite des reclamations, it ne park pas du 
tout des creanciers garantis. 

Les modifications que la loi a subies depuis n'en ont pas 
change l'aspect sous ce rapport. 

Il est d'ailleurs logique qu'il en soit ainsi. L'hypotheque 
est un demembrement de la propriete. On peut considerer 
la propriete hypothequee comme etant en dehors du do-
maine du failli jusqu'a concurrence du montant de la dette 
hypothecaire; et la cession des biens appartenant au failli 
ne concerne veritablement que " requite " ou valeur exce-
dant le montant de l'hypotheque. 

Dans une loi qui, de cette facon, fait exception constante 
du creancier garanti, i.e. du creancier hypothecaire, on est 
justifiable de decider que le paragraphe 10, article 11, n'a 
pas pour but de l'affecter, a moins qu'on ne soit contraint 
la decision contraire par un texte positif ou une deduction 
ineluctable. 

Or, si l'on examine le texte dont it s'agit a la lumiere des 
observations qui precedent, l'on constate ce qui suit: 

La Banque Royale a un jugement contre Belanger et elle 
a en meme temps une hypotheque judiciaire. 

Le paragraphe dit que, a la suite de son enregistrement, 
l'ordonnance de sequestre a priorite sur les " certificats de 
jugement " ou " jugement operant comme hypotheques ". 

(1) [19231 S.C.R. 319. 

SUPREME COURT OF CANADA

1926 repoilisse cette supposition Par la definition de la loi elle

LABUE mŒmela Banque Royale est un crØancier garanti 2gg
Or ii serait oiseux de dØmontrer que cette loi opŁre en

BANK OF dehors des crØanciers garantis Exemples arts 6-8b-13

CANADA 16-42 10 et 16 Cette particularitØ avait dØjà frappØ

Rinfret cette cour dans la cause de Riordon Co Danf orth Co
et ic juge Mignault disait

The general scheme of the Bankruptcy Act appears to be that secured

creditors are considered as creditors of the insolvent d.thtor for all pur
poses such as proving claims voting at meetings of creditors and receiv

ing dividend only after deducting the value of their security They may
keep their security and remain entirely outside the bankruptcy proceed

ings Under section 46 they may surrender their security and prove their

debt for the whole or realize it and prove for the balance if any of their

dtht they have the further option of valuing their security which the

trustee may redeem at its valuation or require it to be offered for sale

and the ecured creditors rank only for the balance Where they have

done none of these things they are excluded from all share in any divi

dend The case of the landlord is special one and is dealt with in sec

tion 52

Larticle 51 en est une preuve Øclatante puisque en don

nant lordre de prioritØ des reclamations ii ne pane pas du

tout des crØanciers garantis

Les modifications cfue la loi subies depuis nen ont pas

change laspect sous ce rapport

Ii est dailleurs logique quil en soit ainsi LhypothŁque

est un dØmembrement de la propriØtØ On peut considØrer

la propriØtØ hypothØquØe comme Øtant en dehors du do-

maine du failli jusquà concurrence du montant de la dette

hypothØcaire et la cession des biens appartenant au failli

ne concerne vØritablement que lØquitØ ou valeur excØ

dant le montant de lhypothŁque

Dans une loi qui de cette façon fait exception constante

du crØanciØr garanti i.e du crØancier hypothØcaire on est

justifiable de decider que le paragraphe 10 article 11 na

pas pour but de laffecter moms quon ne soit contraint

la decision contraire par Un texte positif ou une deduction

ineluctable

Or si lon examine le texte dont ii sagit la lumiŁre des

observations qui prØcŁdent lon constate Ce iU suit

La Banque Royale un jugement contre BØlanger et elie

en mŒmetemps une hypothŁque judiciaire

Le paragraphe cut que la suite de son enregistrement

lordonnance de sØquestre prioritØ sur les certificats de

jugement ou jugement operant comme hypothŁques

S.C.R 319
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Assumons que ces expressions puissent s'adapter a la 1926 

procedure dans le Quebec. Il est certain, en tout cas, qu'un T 
"certificat de jugement " n'est pas une hypotheque judi- 	v. 
ciaire. Il est egalement certain qu'un "jugement operant BANK -ANK OF 

comme hypotheque " n'est pas une hypotheque judiciaire. CANADA. 

Un creancier obtient d'abord un jugement. Cela n'opere Rinfret J. 

pas comme hypotheque. Cela ne confere au creancier 
aucun droit hypothecaire, mais, ,  si l'on vent, c'est la pre-
miere etape dans la procedure requise pour acquerir une 
hypotheque judiciaire (art. 2034 C.C.). 

Ayant son jugement, et ne desirant pas l'executer, mais 
voulant s'en servir pour obtenir une hypotheque judiciaire, 
le creancier s'en fait remettre une copie certifiee par l'offi-
cier autorise. (N.B. C'est ce qui se rapproche le plus du 
certificat de jugement). Ce serait la la seconde etape de la 
procedure. 

Le creancier depose ensuite la copie certifiee de son juge-
ment entre les mains du registrateur avec " un avis speci-
fiant et designant les immeubles du debiteur sur lesquels le 
creancier entend faire valoir son hypotheque" (arts. 2034, 
2026, 2121 C.C.). C'est la troisieme etape. 

Le registrateur fait alors dans le registre la transcription 
de la copie certifiee du jugement qui a ete deposee, l'ins-
cription " au moyen d'un bordereau ou sommaire " du juge-
ment (arts. 2131, 2132, 2136, 2139 C.C.). C'est la qua-
trieme etape. Ce n'est qu'alors que le creancier acquiert 
son hypotheque judiciaire. Elle n'est pas un mode d'exe-
cution, elle cree sur l'immeuble specialement designe un 
droit reel en tout point semblable a l'hypotheque conven-
tionnelle. Dans un sens, elle cesse d'être un jugement. 
Elle est devenue une hypotheque avec une existence dis-
tincte; bien que le jugement subsiste independamment 
d'elle comme mode d'execution. 

On congoit done que le paragraphe 10 de l'article 11 
veuille dire que la cession de biens a priorite sur tout juge-
ment, c'est-h-dire que, des l'enregistrement de la cession de 
biens, le creancier ne pourra plus se servir de son jugement 
pour commencer la procedure necessaire pour acquerir une 
hypotheque judiciaire. L'enregistrement de la cession de 
biens empeche le jugement d'être utilise pour acquerir une 
hypotheque judiciaire. Il arrete le creancier dans la marche 
de sa procedure vers l'acquisition de cette hypotheque judi- 
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veuille dire que la cession de biens prioritØsur tout juge
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1926 	ciaire. Et comme it se peut que cet arret ou cette  suspen- 
L 	sion ne se produise qu'apres la deuxieme ou la troisieme 

RO 
 v. 	etape, Particle prevoit que le creancier, en voie d'a,cquerir 
YAL 

BANK OF son hypotheque judiciaire mais arrete en chemin avant 
CANADA. d'avoir franchi la quatrieme etape, aura un privilege pour 
Rinfret J. lui assurer les frais qu'il aura faits jusque-la pour les fins de 

Penregistrement de son jugement. 
Cette clause relative aux frais peut egalement prevoir le 

cas d'un creancier qui ferait enregistrer son jugement avant 
d'avoir connu l'existence de l'ordonnance de sequestre ou de 
la cession autorisee; comme, par exemple, entre le " depot " 
de cette ordonnance ou de cette cession au bureau du dis- 
trict ou " l'offre de ces actes " au registraire et l'enregistre- 
ment lui-meme de l'ordonnance ou de la cession. Cet enre-
gistrement est sans doute un avis suffisant pour en enformer 
le creancier porteur de jugement; mais it n'en est pas ainsi 
du depOt ou de l'offre de l'ordonnance de sequestre ou de la 
cession au registraire. D'apres le paragraphe 10, ce simple 
depot ou cette offre seule arrete imnaediatement l'effet futur 
de tout jugement ou de toute execution et saisie-arret bien 
que le public et les creanciers porteurs de jugement n'ont 
aucun moyen d'en etre informes avant Penregistrernent 
proprement dit de l'ordonnance ou de la cession de biens, et 
que, durant cet intervalle, ils ont pu encourir de bonne foi 
des frais d'enregistrement inutiles. 

Mais, toujours en assumant que les expressions s'adaptent 
a la loi du Quebec, ce paragraphe ne donne priorite a la 
cession de biens que sur un jugement ou une copie certifiee 
de jugement. Il ne dit pas et veut pas dire priorite sur une 
hypotheque judiciaire. 

Le detenteur d'un jugement ne pourra plus s'en servir 
soit pour faire saisir et vendre les biens de son debiteur, soit 
pour obtenir une hypotheque sur ces biens; et les pro-
cedures deja commencees pour arriver a Tune ou l'autre de 
ces fins sont arretees par l'enregistrement de la cession de 
biens. 

Ainsi interprets, le paragraphe 10 a l'avantage de s'har-
moniser avec tous les autres paragraphes de Particle 11. 
Noscitur a sociis. Il arrete, suspend ou previent une proce-
dure en marche ou un mode d'execution. Cette interpreta-
tion est d'ailleurs confirmee par Particle 51 de la loi, qui, au 
deuxieme alinea, definit les frais " regis par les dispositions 
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de l'article 11, paragraphe 10 ", comme etant " les frais du 	1926  

creancier executant ". (Loi de faillite, art. 51 (1), 2e T 
alinea). 	 v. 

ROYAL 
En passant—Comme le fait tres justement observer sir n -ANK OF 

Francois Lemieux,—ce paragraphe " ne fait que donner CANADA.  

`tine priorite, une preference' ". Il n'annule pas; it ne fait Rinfret J. 

rien disparaitre. Il pourrait tout au plus vouloir dire, s'il 
s'appliquait a l'hypotheque judiciaire, que les droits du 
creancier de cette derniere, au lieu d'être exerces par lui- 
meme, le seront par le syndic. Mais meme cette interpreta-
tion restreinte serait incompatible avec les privileges recon-
nus au creancier garanti par les articles 6 et 8b de la loi. 

Mais it faut surtout insister sur le fait que le paragraphe 
10 ne parle que de jugements, et nullement d'hypotheque 
judiciaire. Il ne suggere en aucune facon l'intention d'a-
neantir une hypotheque judiciaire et de depouiller un 
citoyen d'un droit complete et acquis. 

En adoptant le point de vue des jugements des deux tours 
de la province de Quebec et celui que je viens d'exposer, on 
evite une consequence qui conduirait a cet etrange resul-
tat: la loi protegerait les hypotheques conventionnelles, 
c'est-h-dire celles qui ont ete consenties au gre du failli; et 
elle repudierait les hypotheques judiciaires, 
celles qui sont acquises sous le contrOle des officiers de la 
loi. 

Elle ferait pis encore. Elle rayerait completement du 
code civil le chapitre de l'hypotheque judiciaire, car it ne 
semble pas y avoir de reponse a l'argument de l'intime: 

If the interpretation of the trustees is correct, then the whole economy 
of our civil law regarding judicial hypothecs is upset. If such a hypo-
thec is only valid when the debtor is solvent, its usefulness is gone, and 
the protection it affords the creditor is illusory. If the debtor is solvent 
and remains solvent, a judicial or any other hypothec is of little or no 
value, as all creditors will be paid in full. It is precisely when a debtor 
is not solvent and there is not enough to pay all his creditors that the 
privilege which the law accords to the holder of a judicial or any kind 
of hypothec is of real value, and it is precisely in this case that the 
Bankruptcy Act suppresses it, if the trustees are right in their interpreta-
tion of such act. 

Tout en se bornant a decider la cause sur l'interpretation 
qu'ils ont donnee au paragraphe 10 de l'article 11 de la 
Loi de faillite, les juges de la province de Quebec ont indi-
que que si la loi eut empiete sur les droits des creanciers 
hypothecaires, elle serait, dans leur opinion, inconstitution-
nelle. Sir Francois Lemieux dit 
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1926 	soient immediatement suspendues. L'etat de faillite tree 
LARUE une situation nouvelle. Des que cette situation est officielle 

	

ROY 
v. 	ou judiciairement reconnue, tout doit etre arretee et rester 

AL 
BANK OF dans le statu quo. Les droits qui ne sont pas encore acquis 
CANADA. sant perdus, parce que les necessites de la faillite empe-
Rinfret J. chent de continuer la procedure requise pour les acquerir. 

Ainsi les saisies-arrets et les executions qui n'ont pas ete 
" completement satisfaites par paiement " (art. 11, par. 10) 
sont assujetties et subordonnees a la faillite; it n'est plus 
permis de les continuer. 

En plus, it est des privileges et des droits qui naissent de 
Petat de faillite; comme, par exemple, de la suspension du 
louage de services ou de l'interruption de bail d'une pro-
priete. La faillite entraine une modification des droits res-
pectifs du locateur et du locataire; et Pon congoit qu'il con-
vienne que le pouvoir federal, en adoptant une legislation 
concernant la faillite, regle, en meme temps, entre le loca-
teur et le locataire, les nouvelles relations qui sont le resul-
tat de la faillite elle-meme. 

L'on comprend egalement que le pouvoir federal inclue 
dans sa legislation les dispositions voulues pour ecarter et 
mettre de cote les transactions qui ont eu lieu dans un cer-
tain delai precedant la declaration judiciaire de faillite. 
Cela parait raisonnable, vu la presomption d'insolvabilite 
qui existait durant cette periode anterieure a la banque-
route, et cela fait done logiquement partie de toute legisla-
tion relative a cette banqueroute. 

Mais it n'en est pas ainsi des droits et des privileges com-
pletement acquis en vertu des lois provinciales, anterieure-
ment a la faillite et a la periode de temps pendant laquelle 
it n'existe aucune presomption d'insolvabilite. 

Pour ces raisons, et en tout respect, je trouve, comme les 
tribunaux de la province de Quebec, que la destruction de 
l'hypotheque judiciaire ne fait pas partie du pouvoir direct 
de legislation sur la banqueroute et la faillite, ni du pouvoir 
accessoire ou auxiliaire. 

L'historique des Actes d'insolvabilite ou de faillite qui ont 
precede la loi de 1919 (actuellement en vigueur) ne va pas 
a l'encontre des propositions que je viens de soumettre. 
Les actes de 1869 et de 1875 pourvoyaient a l'invalidation 
des transactions frauduleuses, empechaient un jugement de 
creer une charge ou un lien sur les biens de l'insolvable, par 
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suite de la remise d'un bref d'execution au sherif ou par 1926 

suite d'une saisie-execution effectuee, et enlevaient .toute LARUE  

efficacite a tout ce qui avait besoin d'être complete apres la  
ROYAL 

cession de biens ou la liquidation forcee. C'est la, comme Tt —ANN OF 

j'ai tente de le faire remarquer plus haut, legiferer sur des CANADA.  
questions qui sont du ressort propre de la banqueroute ou Rinfret J. 

de la faillite; regler des transactions faites au moment 
etait presumee exister ou refuser de permettre 

a des creanciers de parfaire des droits par la continuation 
de leurs procedures apres qu'une faillite a ete declaree. Il 
y a loin entre empecher d'acquerir des droits apres que la 
banqueroute est prononcee et detruire des droits acquis 
longtemps auparavant, comme on voudrait le faire en l'es-
pece. 

L'Acte de 1882 et 1'Acte des liquidations (Winding-Up 
Act) c. 129 des statuts revises de 1886 ne sont pas alles au 
dela. 

Les syndics ont fait grand etat de l'article 66 de cette loi 
qui est devenu l'article 84 du chapitre 144 des statuts revi-
ses de 1906 et qui se lit comme suit: 

84. Aucune charge ou privilege n'est tree ni sur les biens meubles ni 
sur les immeubles de la compagnie, pour le montant d'un jugement, ou 
pour les interets de ce montant, par ]'emission ou la delivrance au sherif 
d'un bref d'execution, ni par la saisie ou vente en vertu de ce bref des biens 
on effets de la compagnie. 

2. Aucun droit ni privilege n'est non plus tree sur ses biens, meubles 
ou immeubles, ni sur aucune de ses dettes actives, echue ou devenue 
exigible, par le dep .& ou l'enregistrement d'un sommaire ou d'une minute 
de jugement, ni par la delivrance d'un bref d'arret simple ou d'arret en 
mains tierces, ou autre ordre, si, dans ces cas, la liquidation de la com-
pagnie s'ouvre avant la remise au demandeur des deniers recouvres, payes 
ou pergus en vertu du dit bref d'execution, sommaire, minute, bref d'arret 
simple au d'arret en mains tierces, ou autre ordre; mais le present article 
ne touche point au droit ou privilege que le demandeur a pour ses frais 
d'apres la loi de la province oil le bref d'execution, le bref d'arre't simple 
ou d'arret en mains tierces ou autre ordre a ete donne. 

Je ne puis y voir quoi que ce soit qui ressemble a la pre-
tention que l'on emet maintenant en vertu du paragraphe 
10 de l'article 11 de la Loi de faillite. Cet article 84 dit 
simplement que, apres que la liquidation des affaires de la 
compagnie a commence, l'on ne saurait acquerir un lien, 
privilege ou reclamation sur les biens de la compagnie au 
moyen d'une saisie ou du depOt ou de l'enregistrement d'un 
bordereau ou d'une copie de jugement. Il park du futur; 
it empeche la creation de nouveaux droits apres la faillite; 
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qui est devenu larticle 84 du chapitre 144 des statuts revi

sØs de 1906 et qui se lit comme suit

84 Aucune charge ou privilege nest crØe ni sur les biens meubles ni

sur les immeubles de Ia compagnie pour le montant dun jugement ou

pour ies intØrŒts de ce mont ant par lØmission ou Ia dØlivrance au shØri

dun bref dfexØcution ni par Ia saisie ou vente en vertu de ce bref des biens

ou effets de la compagnie

Aucun droit ni privilege nest non plus crØØ sur ses biens meubles

ou immeubles ni sur aucune de ses dettes aetives Øchue ou devenue

exigible par le dØpôt ou leniegistrement dun sommaire ou dune minute

do jugement ni par Ia dØlivrance dun bref darrŒt simple ou darrŒt en

mains tierces ou autre ordre si dans ces cas Ia liquidation de Ia corn

pagnie souvre avant Ia remise au demandeur des deniers recouvres payØs

ou percus en vertu du dit brel dexØcution sommaire minute bref darrŒt

simple au darrŒt en mains tierces ou autre ordre mais le present article

ne touche point au droit ou privilege que le demandeur pour sos frais

daprŁs la loi de la province oii le bref dexØcution le bref darrŒt simple

ou darrŒt en mains tierces ou autre ordre ØtØ donnØ

Je ne puis voir quoi que cc soit qui ressemble la prØ

tention que lon Ømet maintenant en vertu du paragraphe

10 de larticle 11 de la Loi de faillite Oct article 84 dit

simplement que aprŁs que la liquidation des affaires de la

compagnie commence lon ne saurait acquØrir un lien

privilege ou reclamation sur les biens de la compagnie au

moyen dune saisie ou du dØpôt ou de lenregistrement dun
bordereau ou dune copie de jugement Ii pane du futur

ii empŒchela creation de nouveaux droits aprŁs la faillite
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1926 	ne detruit pas les droits acquis anterieurement; et it n'a 
LA7:E jamais, qtie je sache, ete interprets autrement. 

V . 

ROYAL 	On remarquera egalement que les articles 66 du chapitre 
1,3.,;(1'r 	129 et 84 du chapitre 144, lorsqu'ils font exception pour le 

" droit ou privilege que le demandeur a pour ses frais ", ne — 

Rinfret J. parlent que du bref d'execution, bref d'arret simple ou 
d'arret en mains tierces ou autre ordre ". Il n'y est nulle- 
ment question des frais d'enregistrement d'un jugement. 
Ces articles n'ont jamais envisage Pidee d'annihiler Phypo- 
theque judiciaire regulierement acquise avant la faillite. 
Jamais, avant la presete cause, pareille pretention a -t-elle 
ete soulevee dans la province de Quebec. Autant vaudrait 
aneantir l'hypotheque conventionnelle ou les " mortgages " 
et les " liens " assures aux porteurs d'obligations ou de 

debentures " par les contrats de fideicommis et les " trust 
deeds ". 

Je ne puis done voir l'analogie entre la legislation ante-
rieure et celle qui nous occupe dans la presente cause; et je 
suis humblement d'opinion que si le paragraphe 10 de Par-
ticle 11 a reellement le sens que les syndics lui ont donne, 
ce paragraphe ne peut s'appuyer sur l'histoire de la legisla-
tion federale en matiere de banqueroute et de faillite (ce 
qui, d'ailleurs, ne serait pas une justification suffisante pour 
le rendre constitutionnel), ni sur le paragraphe 21 de l'arti-
cle 91 de 1'Acte de l'Amerique britannique du Nord. 

Mais je suis egalement d'avis que ce paragraphe 10 ne 
peut etre interprets comme l'ont fait les syndics; et je 
conelurais au rejet de l'appel avec depens. 

Appeal allowed with costs. 

Solicitors for the appellants: St. Laurent, Gagne, Devlin & 
Taschereau. 

Solicitors for the respondent (The Royal Bank of Canada) : 
Pentland, Gravel, Thomson & Hearn. 

Solicitor for the Attorney General for Quebec: Charles 
Lancteit. 
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Je ne puis done voir lanalogie entre la legislation ante
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tide 11 rØellement le sens que les syndics lui ont donnØ

ce paragraphe ne peut sappuyer sur lhistoire de la lØgisla
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