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ON APPEAL FROM THE COURT OF APPEAL FOR
ALBERTA

Criminal law — Evidence — Fresh evidence — Due
diligence — Court of Appeal properly admitting fresh
evidence — Due diligence to be applied in light of other
relevant factors.
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APPEAL from a judgment of the Alberta Court
of Appeal (1992), 131 AR. 54, 25 W.A.C. 54,
allowing the accused’s appeal from his conviction
on a charge of robbery, and ordering a new trial.
Appeal dismissed.
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The judgment of the Court was delivered orally
by

SOPINKA J. — This is an appeal as of right.
Applying the principle set out in R. v. Stolar,
[1988] 1 S.C.R. 480, and Palmer v. The Queen,
[1980] 1 S.C.R. 759, we agree with the conclusion
of the Court of Appeal that the evidence should be
admitted as fresh evidence and the conclusion to
direct a new trial. While the exercise of due dili-
gence is one of the significant factors, it is not
applied strictly in criminal cases and must be
applied in light of the other relevant factors. The
amount of weight to be given to this factor
depends on the strength of the other factors, in
other words, on the totality of the circumstances.

Under these circumstances, the constitutional
questions do not arise and we need not consider
them.

The appeal is dismissed.
Judgment accordingly.

Solicitor for the appellant: The Attorney
General for Alberta, Edmonton.

Solicitors for the respondent: Beresh Depoe
Cunningham, Edmonton.

Solicitor for the intervener the Attorney General
of Canada: John C. Tait, Ottawa.

Solicitor for the intervener the Attorney General
for Ontario: The Attorney General for Ontario,
Toronto.

Version frangaise du jugement de la Cour rendu
oralement par

LE JUGE SOPINKA — Le présent pourvoi est
formé de plein droit. Appliquant le principe
énoncé dans les arréts R. ¢. Stolar, {1988] 1 R.C.S.
480, et Palmer c¢. La Reine, [1980] 1 R.C.S. 759,
nous acceptons la conclusion de la Cour d’appel
qu’il y a lieu d’admettre la preuve 2 titre de nou-
velle preuve, de mé€me que la conclusion qu’il y a
lieu d’ordonner un nouveau procés. Méme si la
diligence raisonnable n’est qu'un des facteurs
importants, elle ne s’applique pas strictement en
matiere criminelle et doit s’appliquer en fonction
des autres facteurs pertinents. Le poids qu’il faut
accorder a ce facteur dépend de la force des autres
facteurs ou, en d’autres termes, de I’ensemble des
circonstances.

Dans ces circonstarces, les questions constitu-
tionnelles ne se posent pas et nous n’avons pas a
les examiner.

Le pourvoi est rejeté.

Jugement en conséquence.
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