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Present: Lamer C.J. and L’'Heureux-RBubGonthier,
Cory, MclLachlin, lacobucci, Major, Bastarache and
Binnie JJ.

ReSents: Le juge en chef Lamer et les juges L’'Heureux-
&ulsonthier, Cory, McLachlin, lacobucci, Major,
Bastarache et Binnie.

ON APPEAL FROM THE COURT OF APPEAL FOR
NEWFOUNDLAND

EN APPEL DE LA COUR D'’APPEL DE TERRE-NEUVE

Employment law — Public service — Senior civil ser-
vants — Elimination of position by statute — Whether
senior civil servants who hold tenure appointments sub-
ject to good behaviour owed compensation in event that
their positions were eliminated by legislation in absence
of clear statutory language denying compensation —
Whether legislatures can escape financial consequences
of restructuring public service by eliminating or altering
positions without explicitly extinguishing rights they
have abrogated — Whether government can rely on doc-
trine of separation of powers to avoid consequences of
its own actions — Public Utilities Act, RSN. 1970,
c. 322, s. 5(4), (5).

Employeur et employé — Fonction publique — Hauts
fonctionnaires — Abolition d’un poste par la loi — Les
hauts fonctionnaires occupant des postes a titre inamo-
vible ont-ils droit & une indemnité s leurs postes sont
abolis par une loi en I'absence de texte légidatif clair
refusant I'indemnisation? — Une législature qui restruc-
ture sa fonction publique en abolissant ou modifiant des
postes peut-elle échapper aux conséquences financiéres
qui en découlent, si elle n’éeint pas explicitement les
droits qu'elle a abrogés? — Le gouvernement peut-il
invoquer la théorie de la séparation des pouvoirs pour
échapper aux conséquences de ses propres actions? —
Public Utilities Act, R.SN. 1970, ch. 322, art. 5(4), (5).

The respondent was appointed as a member of the
Public Utilities Board (“Board”) with the designation consommateurs) au sein de la Public Utilities Board (la
commissioner (Consumer Representative) under the «Commission») en vertu des dispositiofgbte la
provisions of thePublic Utilities Act. He was entitled to  Utilities Act. Il avait le droit d'occuper le posi titre
hold office during good behaviour until the age of 70. inamovible jastigge de 70 and\ la suite de modi-

Due to changes in the jurisdiction of the Board and its fications aggsarta comptence et la charge de tra-
workload, the Executive Council of the Government of vail de la Commission, le Coremitiéxiu gouverne-
Newfoundland ordered an assessment of the continuing ment de Terre-Neuve @ at@eahier si celle-ci
need for the Board. The assessment recommended a détait toujours acessaire. l8Valuation a recommaada
ferently constituted board with fewer commissioners constitution d’'une commissioaredtf” comptant
and that the respondent’s position be replaced by an moins de commissaires et le remplacement du poste de
office of Consumer Advocate in the Department of Con- lietipér celui de protecteur du consommateur au
sumer Affairs and Communications or the Department neréstdes Consommateurs et des Communications
of Justice. A newPublic Utilities Act was passed which ou au mieist” de la Justice. Une nouvelkRublic
restructured the Board, reduced the number of commigJtilities Act a é& adopte; celle-ci pevoyait la restruc-
sioners and abolished the respondent position. The turation de la Commissexhydaéon du nombre de
respondent ceased to hold office on that date. Having commissaires et 'abolition du poste de Litimim”
served for four and a half years, the respondent was six e #éincess d’occuper son posta Cette date. Ayant

L&ndig® nomn& commissaire (repsentant des
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months short of having his pension vest. He was not
reappointed to the new Board and did not receive any
compensation. The respondent was not interested in fill-
ing the office of Consumer Advocate. He decided to

seek damages. His action was dismissed by the
Newfoundland Supreme Court, Trial Division. He suc-

cessfully appealed to the Court of Appeal which found

the Crown to be in breach of statutory and contractual
obligations. The Court of Appeal awarded damages
equivalent to two and one-half years of salary plus pen-
sion benefits.

exaes fonctions pendant quatre ans et demi, il lui

mangquait six mois pour avarureipension. Il n'a
efgasomng a la nouvelle Commission et n'acte,
aucune indemMigtant pas irtfesg”a occuper le

poste de protecteur du consommateeira l@ficd”
delamer des dommagesendfs. La Cour suprhe

de Terre-Neuve, Section derpremiance, a regt’

son action. La Cour d’appel a accueilli 'appel de I'in-
e tiooncluant que la Couronne avait manguses

obligatgadeS et contractuelles, et elle lui a aceord”

des dommagesetsequivalanta deux ans et demi de

salaire, plus des prestations de retraite.

Held: The appeal should be dismissed.

The respondent’s position was not a form of monar-
chial patronage. He was employed to carry out an
important function on behalf of the citizens of New-
foundland. The government offered him the position,
terms were negotiated, and an agreement reached. It was
a contract. While the terms and conditions of the con-
tract may be dictated, in whole or in part, by statute, the
employment relationship remains a contract in sub-
stance and the general law of contract will apply unless
specifically superceded by explicit terms in the statute
or the agreement. The terms of such a contract are to be
found in the written and verbal manifestations of the
agreement, applicable statutes and regulations, and the
common law.

The respondent held a senior public position of quasi-
judicial responsibility. No misbehaviour was alleged
against him, but his position was eliminated. In the pri-

Arrét: Le pourvoi est rejet”

Le poste de Bmiatait pas une forme de patro-
nage monarchiquetdl emgag” pour occuper une
fonction importante au nom des citoyens de Terre-
Neuve. Le gouvernement lui a offert ce poste, les condi-
tioet® oBgocEes, et une ententee& ‘conclue. Il
s'agissait d’'un contrat. Bien que les conditions d'un
contrat puiteeipiEvVUes, en totalitou en partie, par
une loi, la relation du travail demeure fondamentalement
un contrat et le atrialgén magte de contrat s’ap-
pliguapins que des termes explicites dans la loi ou
I'entente le remplacentemenmtessés conditions
d’'un tel contrat se trouvent dans les expeesisé&ns ~
et verbales de l'entente, lesetfésnents appli-

cables et la common law.

L'imtiotcupait un poste de haut fonctionnaire
comportant une resporesghgisi judiciaire. Le poste
de l'ietagt aboli n€me si aucune inconduite ne Ilui

vate sector, this would clearly constitute a breach of the ett aEnpu€e. Dans le secteur peiyvil s’agirait manifes-

respondent’s contract of employment, and he would be
entitled to damages. His status as an employee of the
Crown, in the circumstances, should not be different.
The law regarding senior civil servants accords with
contemporary understanding of the state’s role and obli-
gations in its dealings with employees. The most plausi-
ble interpretation of the respondent’s terms of employ-
ment is that while his position, and the authority flowing

tement d’'une rupture du contrat de travail detintim”
ce dernier auraitddr®iiommages-méts. Son sta-
tut d’ereptieyla Couronne ne devrait pas le placer
dans une situatienediff. Le droit relatif aux hauts
fonctionnaires concorde avec kheasipn’ contem-
poraineleletrdes obligations deEfat dans ses rap-
ports avec ses employterpgtation la plus vrai-
semblable des conditions d’emploi deel'#gingue

from it, could be eliminated, he could not be deprived of ema”si son poste et le pouvoir qui ezcalile pou-

the benefits of the job except by virtue of age or bad
behaviour.

vaatdbolis, il ne pouvait padré priv des avan-

tages de I'emploi sauf en raison dgd ou de I'incon-

duite.

The Crown breached its ongoing obligations to the
respondent when it cut off his remuneration. As his right
to seek damages for that breach was not taken from him
by legislation, he is entitled to compensation. The Gov-
ernment of Newfoundland had the authority to restruc-
ture or eliminate the Board. There is a crucial distinc-
tion, however, between the Crown legislatively avoiding

La Couronne a mangas$ obligations continues
envers lindmcessant de lemurérer. Comme ['in-

e fiien’pasefé prive par une loi de son droit des
dommagmstitpour cette rupture, il a drat une
indemhi&’ gouvernement de Terre-Neuve avait le
pouvoir de restructureretioniiér la Commission.
Toutefois, il existe une distinction fondamentale entre le
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a contract, and altogether escaping the legal conse-
guences of doing so. While the legislature may have
extraordinary power of passing a law to specifically
deny compensation to an aggrieved individual with
whom it has broken an agreement, clear and explicit
statutory language would be required to extinguish
existing rights previously conferred on that party. In a
nation governed by the rule of law, it is assumed that the
government will honour its obligations unless it explic-
itly exercises its power not to. In the absence of a clear
express intent to abrogate rights and obligations —
rights of the highest importance to the individual —
those rights remain in force. To argue the opposite is to
say that the government is bound only by its whim, not
its word. In Canada this is unacceptable, and does not
accord with the nation’s understanding of the relation-
ship between the state and its citizens. While the legisla-
ture is free to remove the power and responsibility of the
office, in doing so it does not strip the respondent of the
compensation flowing from the contract unless it specif-
ically so enacts. It is reasonable to infer that the respon-
dent’s financial security was intended to survive elimi-
nation of his position.

fait pour la Couronne de se salist@mation d’'un
contrat au moyen d’une loi, et lecfaipgér ergre-
ment auxerpesices juridiques d’'une telle mesure.
Bien gu’egeslature puisse avoir le pouvoir extraor-
dinaire d’adopter une loi pour refuseremgress’
d’'indemniser une perssaaeVec qui elle a rompu
une entente, il faudrait qu’'une loi saelibelfapn
claire et explicitetedré les droits qui avaieete”

e@demment coefiésa cette partie. Dans un paggr’

par la perdautiroit, on @Sume que le gouverne-
ment respectera ses obligataiss qu'il n'exerce

ex@eEsit son pouvoir de ne pas le faire. Faute d'une

intention expresse et claire d’abroger des droits et des
obligations — droits de la plus haute importance pour
I'individu — ces droits demeurent en vigeguer All”
le contraire signifierait que le gouvernemenen’est |i’
gue par son caprice, non par sa parole. Au Canada, cela
est inacceptable et ne concorde pas emedtmta,

on envisage la relation Eatret’'ses citoyens. Bien
quegislkture soit libre de priver un poste de pouvoir

et de respomsabili® faisant, elle ne prive pas I'in-

etid€ I'indemni¢” dcoulant du contrat, sauf si elle le
evoit expressment dans la loi. Il est raisonnable de
déduire que laegurig financere de I'intin€ était desti-

néea subsister aps I'abolition de son poste.

The government cannot rely on the doctrine of sepa-

Le gouvernement ne saurait invocr@idalénhla

ration of powers to avoid the consequences of its ownepargtion des pouvoirs powcHapper aux coas’

actions. While the legislature retains the power to

expressly terminate a contract without compensation, it
is disingenuous for the executive to assert that the legis-
lative enactment of its own agenda constitutes a frustrat-

guences de ses propres actions. Bieegdisiatlad”
conserve le pouvoir de mettre fineexgmeasin
contrat sans indemnisation, il est fallacieux de la part de

edigi” d'affirmer que le texteebislatif adopt” con-

ing act beyond its control. The damages assessed by the enfienmtel son propre programme entr@une impos-

Court of Appeal are reasonable and fairly compensate
the respondent’s loss.
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Newfoundland. House of AssembRroceedings of the  Terre-Neuve. House of Assembliroceedings of the

Resource Legislation Review Committee, Issue No. 8, Resource Legislation Review Committee, Issue No. 8,
December 14, 1989. December 14, 1989.
APPEAL from a judgment of the Newfoundland POURVOI contre uetate’la Cour d’appel de

Court of Appeal (1997), 156 Nfld. & P.E.l.LR. 271,  Terre-Neuve (1997), 156 Nfld. & P.E.l.R. 271, 483
483 A.P.R. 271, 5 Admin. L.R. (3d) 113, [1997] A.P.R. 271, 5 Admin. L.R. (3d) 113, [1997] N.J.
N.J. No. 250 (QL), setting aside a decision of No. 250 (QL), qui a enm#” @cision du juge
Riche J. (1994), 126 Nfld. & P.E.l.LR. 295, 393 Riche (1994), 126 Nfld. & P.E.l.LR. 295, 393
A.P.R. 295, [1994] N.J. No. 396 (QL), dismissing  A.P.R. 295, [1994] N.J. No. 396 (QL), qui avait
the respondent’s claim for compensation. Appeal eejet’demande d’indemnisation de l'inBm’

dismissed. Pourvoi rejet”
John B. Laskin, Reg Locke and Andrew E. John B. Laskin, Reg Locke et Andrew E.
Bernstein, for the appellants. Bernstein, pour les appelants.
Gillian D. Butler, Q.C., Sacy L. Feltham and Gillian D. Butler, cr., Sacy L. Fetham et
Kenneth S. Purchase, for the respondent. Kenneth S. Purchase, pour I'intimé.
The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

MAJOR J — This appeal deals with the position  LE JUGEMAJOR — Le pEsent pourvoi porte sur 1
of the Crown and its senior civil servants who hold  les positions respectives de la Couronne et de ses
tenured appointments subject to good behaviour.  hauts fonctionnaires qui occupent destjastes
Are such office-holders owed compensation in the  inamovible. Les titulaires de tels postes ont-ils
event that their positions are eliminated by legisla-  draihé indemné’si leurs postes sont abolis par
tion? There is no dispute that Parliament and the  une loi? Il n'est pas eaqtesté Parlement et
provincial legislatures have the authority to struc-  legidiatures provinciales ont le pouvoir de
ture the public service as they see fit, and to elimi-  structurer la fonction publique comme ils le jugent
nate or alter positions in the process. But can it apmppt, ce faisant, d'abolir ou de modifier
escape the financial consequences for doing so  des postes. Cependant, peuvent-ils se soustraire
without explicitly extinguishing the rights they  aux cegsénces finaneres qui en ecoulent
have abrogated? | conclude that they cannot. s'dteighent pas explicitement les droits qu'ils

ont abrogs? Je conclus gu’ils ne le peuvent pas.

I. Facts |. Les faits

In August 1985, the respondent Andrew Wells, En aait 1985, lintimé Andrew Wells aeté 2
was appointed as a member of the Public Utilities  nensorhmissaire (repsentant des consomma-
Board (“Board”) with the designation Commis-  teurs) au sein de la Public Utilities Board (la
sioner (Consumer Representative) under the provi-  «Commission») en vertu des dispositions de la
sions of thePublic Utilities Act, R.S.N. 1970, Public Utilities Act, R.S.N. 1970, ch. 322 («Loi de
c. 322 (“1970 Act”). Pursuant to the 1970 Act's  1970»). Conéamant aux dispositions de la Loi
provisions, he was entitled to hold office during  de 1970, il avait le droit d'occuper legtste °
good behaviour. inamovible.

The terms of the respondent’s appointment were Les conditions de la nomination de I'inénont 3
discussed in a meeting with the Clerk of theett discu€es, le 28 ant"1985, lors d’uneatnion
Executive Council of Newfoundland, on August avec le greffier du Conssilgikde Terre-Neuve
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28, 1985, at which time he was given the choice of  au cours de laquelle oneaadbmtirhée le choix

serving for a fixed term of 10 years, or until  d’exercer ses fonctions pendant un mandat fixe de

age 70. The respondent chose the latter option. 10 ans ougu&pe de 70 ans. Il a chaoisi la

These terms, as well as the rates of remuneration, ederpption. Ces conditions ainsi que les taux

were confirmed by the Honourable Wiliam W.  damurération onte¥ confirngs par I'honorable

Marshall, President of the Executive Council, ina  William W. Marshadisident du Conseil exu-

letter dated September 18, 1985. The following tif, dans une letiee dat18 septembre 1985. Le

day the respondent was sworn in as Commissioner.  jour suivant, gindirdfeé assermemt’comme
commissaire.

The respondent’s tenure proved to be a short and La période pendant laquelle l'intiena €€ en
turbulent one. On April 6, 1988, the Executive fonction s’estré®s courte et tumultueuse. Le
Council of the Government of Newfoundland 6 avril 1988, le Conseitw¥ du gouvernement
ordered the Departments of Justice and Transporta-  de Terre-Neuve aecadoministre de la Jus-
tion and the Treasury Board Secretariat to assess tice, auemani&s Transports et au Ssariat
the continuing need for the Board. du Conseil dasor devaluer si la Commission

était toujours atessaire.

This review stemmed from the deregulation of Cette €valuation @coulait de la éféglementa-
the trucking industry in Newfoundland, and this tion de l'industrie du transport raatiBerre-
Court’s decision on regulatory authority over tele-  Neuve et deet'ate” notre Cour portant sur le
phone utilities inAlberta Government Telephones  pouvoir de eglementation des serviceslépho-
v. Canada (Canadian Radio-televison and Tele-  niques publics dansAlberta Government Tele-
communications Commission), [1989] 2 S.C.R. phones c. Canada (Conseil de la radiodiffusion et
225. des télécommunications canadiennes), [1989] 2

R.C.S. 225.

All the foregoing factors resulted in a substan- Tous les facteurs qui @gdent avaient contriteu”
tially decreased workload for the Board given itsa une forte diminution de la charge de travail de la
loss of jurisdiction over two areas of authority that ~ Commission compte tenu de la perte de comp’
had previously accounted for a substantial amount  tence dans deux domaines qui avaient auparavant
of its work. The assessment recommended a differ- esept une partie importante de son travail.
ently constituted Board with fewer Commission- el&luation a recommaada constitution d’'une
ers, and that the respondent’s position be replaced commissienedtf” comptant moins de com-
by an office of Consumer Advocate in the Depart-  missaires et le remplacement du poste de I'intim”
ment of Consumer Affairs and Communications or  par celui de protecteur du consommateur au minis-
the Department of Justice. ere des Consommateurs et des Communications

ou au minigtre de la Justice.

In the wake of this review, a neRublic Utili- A la suite de cetteevaluation, une nouvelle
ties Act was tabled. The respondent was informedPublic Utilities Act aété dBpoge. Le ministre de la
by the Minister of Justice that the government  Justice & dwdimé que le gouvernement avait
intended to act on the recommendations of the [lintention de se conformer aux recommandations
review and that on “the balance of probabilities”  devdiluation et queTRADUCTION] «selon toute
his position would be abolished. On December 18,  probabiitn poste serait aboli. Le 1&cdmbre
1989, the Newfoundland House of Assembly 1989, I'Assemltgislative de Terre-Neuve a
passed Bill 44, which comprehensively restruc-  agldptprojet de loi 44, qui proyait une res-
tured the Board, reduced the number of Commis-  tructuration eteng€ la Commission, ladlc-
sioners from six to three, and abolished the tion du nombre de commissairesadiosixet
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Consumer Representative position. Under its pro-  I'abolition du poste deseepaht des consom-
visions, all existing commissioners were to cease  mateurs. En vertu des dispositions de ce projet de
holding office, but remained eligible for re- loi, tous les commissaires en poste devaient cesser
appointment to limited positions on the new  d'exercer leurs fonctions, mais demeuraient admis-
Board. siblesa’une nouvelle nominatica I'un des postes
restants au sein de la nouvelle Commission.
This Bill was proclaimed into force on February Ce projet de loi est emrén vigueur le 16efirier 8
16, 1990, as thé@ublic Utilities Act, 1989, S.N. 1990 sous le titre deublic Utilities Act, 1989,
1989, c. 37, and the respondent ceased to hold  S.N. 1989, ch. 37, et larnt#es d’'occuper son
office on that date. The respondent’s salary on the  posé&dté date. Le traitement annuel de I'itim”
date of his termination was $70,058 per year. Hava la date de son licenciemestiait de 70 058 $.
ing served for four and a half years, he was six  Ayant exses fonctions pendant quatre ans et
months short of having his pension vest. demi, il lui manquait six mois pour avoiradroit °
une pension.

The respondent was not re-appointed to the L'intime n'a pasef nomn& a la nouvelle 9
new Board. Furthermore, Cabinet Directive MC  Commission. En outre, la directive du cabinet
0359-'90 directed that the respondent receive no  MC 0359-'8Qopait que I'intin€ ne recevrait
compensation. The respondent was asked by the  pas d'inderhaitministre de la Justice lui a
Minister of Justice whether he was interested in  demaitiétait in€resg’a occuper le poste de
filling the office of Consumer Advocate. He was  protecteur du consommateur, maisetaiepds.
not, and subsequently commenced this action seek-  Léndéirpar la suite intemfa pesente action en

ing damages. dommagesendfs.
II. Judicial History Il. Historique des predures judiciaires
A. Newfoundland Supreme Court, Trial Division  A. La Cour supréme de Terre-Neuve, Section de
(1994), 126 Nfld. & P.E.I.R. 295 premiére instance (1994), 126 Nfld. & P.E.I.R.
295

Riche J. dismissed the respondent’s action, hold- Le juge Riche a rejetl'action de l'inting, sta- 10

ing thatReilly v. The King, [1934] A.C. 176 (P.C.), tuant que lesasReilly c. The King, [1934] A.C.

and Peddle v. Newfoundland (1994), 116 D.L.R. 176 (C.P.), Beddle c. Newfoundland (1994), 116

(4th) 161 (Nfld. C.A.), barred any right of compen-  D.L.R. (4th) 161 (C.A.T.-N.), excluaient tout droit

sation for government appointees whose positiona uné indemnét’pour les personnes norees par

are abolished by statute unless compensation is  le gouvernement dont les postesta\ahelis -

provided for in the abolishing legislation. He con-  par une loi, sauf si la loi portant abrogatia en pr”

cluded (at p. 301) that the respondent had not held  voyait une. Il a canldup(*301) que lintira”

a “true good behaviour appointment” as his posi- n'avait pas ecfIRRDUCTION] «une \€ritable

tion was only secure until altered by cabinet order,  fonctiditré inamovible» parce que son poste

which he found could be done under the 1970 Act. etait ‘garanti que jusga’te qu’une directive du
cabinet le modifie, ce que la Loi de 1970 autorisait
a son avis.

Riche J. also held that the Crown in right of the Le juge Riche aedgalement conclu que Sall
Province of Newfoundland had not acted in bad  Majehit” chef de la province de Terre-Neuve
faith nor with improper motives. He stated that the  n’avait agi ni de mauvaise foi ni en se fondant sur
change in legislation had occurred because the des motifs inapprdpa’dit que le changement



12

13

206 WELLS V. NEWFOUNDLAND  Major J. [1999] 3 S.C.R.

Board had lost jurisdiction. He saw no fault in the  dans l&tait survenu parce que la Commission
Crown’s reasons for changing the respondent’s n’avait plus emm@é dans certains secteurs. I
office from consumer representative to advocate. n'a &oieai de fautif dans les motifs invaEpl”
He also noted that the respondent had been the jun-  par la Couronne pour changer la fonction de l'in-
ior member of the Board at the time the 1970 Act etimé repeSentant des consommatearprotec-
was repealed, and that more senior members could teuredblement soulignque I'inting était le
have claimed priority entittement to re-appoint- membre de la Commission ayant le moins d'an-
ment. In all, Riche J. concluded that there was no cienaetimoment de I'abrogation de la Loi de
basis for judicial review of the government’s deci- 1970, et que des membres ayant plus d’anciennet”
sion to restructure the Board. gue lui auraient pu demamdsroir priorie sur
lui au moment des nouvelles nominations. En fin
de compte, le juge Riche a conclu que rien ne justi-
fiait le contdle judiciaire de la €Cision du gouver-
nement de restructurer la Commission.

B. Newfoundland Court of Appeal (1997), 156 B.La Cour d appel de Terre-Neuve (1997), 156
Nfld. & P.E.l.R. 271 Nfld. & P.E.l.LR. 271

Gushue C.J.N. (Steele J.A. concurring) in a Le juge en chef Gushue (avec I'appui du juge
majority judgment rejected the trial judge’s inter-  Steele) ageflths un jugement majoritaire, I'in-
pretation of the 1970 Act. The relevant provisions  &dion de la Loi de 1970 faite par le juge de
were read to mean that while the government had  premistance. Il a interg€ les dispositions
the right to abolish the position by repealing the  pertinentes comme signifiant que bien que le gou-
1970 Act, it did not have the right to curtail the  vernement ait eu le droit d’abolir le poste en abro-
respondent’s rights by eliminating his position and  geant la Loi de 1970, il n’avait pas le droit de res-
not re-appointing him to the new Board. The treindre les droits de léngm abolissant son
majority stated (at p. 283): “If tenure in a statutory  poste et en ne le nommamtgasuvelle Com-
office that can be held during good behaviour isto  mission. Les juges majoriegire®ent & la
mean anything, it must include the right to be com-  p. 28&xducTION] «Pour que la nominatioa °
pensated for the loss of the emoluments of that  un postea@icgé par une loi et qui peetre
office if the office holder is deprived of it.” occeapa titre inamovible ait une signification

guelconque, elle doit comprendre le droietde”
indemni& pour la perte deenioluments redisa ce
poste si son titulaire en est iy’

The majority declined to follovReilly and its Les juges majoritaires ont refusle suivre I'ar-
application inPetryshyn v. Canada, [1993] 3 F.C. et Reilly et son application danPetryshyn c.
640 (T.D.), saying (at p. 284) that “[mJuch hasCanada, [1993] 3 C.F. 640 (¢ inst.), en disanta"
happened in the law since the decisiorRanly”.  la p. 284) queTRADUCTION] «[l]e droit a beaucoup
According to Gushue C.J.N., parliamentaryevolué depuis I'aret Reilly». Selon le juge en chef
supremacy over the rights of individuals had been  Gushue, la souverdinetrlemerd 'egard des
curtailed andReilly was anachronistic and inappli-  droits des individedaréstreinte et I'aat'Reilly
cable. Insofar as the respondent’s rights rested on  est anachronique et inapplicable. Dans la mesure
contract, the Chief Justice held that the appellantu les droits de l'intire"trouvent leur source dans
could not abolish the respondent’s position by un contrat, I'appelante ne peut pas, de l'avis du
changing legislation and then rely on the doctrine  Juge en chef, abolir le poste de l&ntimodi-
of frustration because the frustrating event was fiant la loi et se fonder par la suite saritadf”
caused by its own acts. Furthermore, unlike the  l'imposshdig>Xécution, parce quedi€nement
aggrieved employees Reilly, supra, andPeddle,  qui a rendu le contrat ineglUtable st caus par
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supra, the respondent could have been reap- ses propres actes. En outre, contrairement aux
pointed. emplogs B¥s danseilly etPeddle, précités, I'in-

timé aurait puefre nomme”de nouveau.

Gushue C.J.N. reasoned that the damage award Le juge en chef Gushue a conclu qetit justi- 14

in this case should exceed what would have beene qfié les dommages-énfts dans la psente
awarded to an “at pleasure” employee. He rea-  affaire soiemrisupsa ceux qui auraienet
soned that the respondent was not entitled to what  aexandh emplog nomne <@ titre amovible».
he would have received at age 70 because factors Il aeegtinl'intine n’avait pas droia ce qu'il
such as the contingencies of life and mitigation had  aumita&0 ans parce qu'il fallait tenir compte
to be considered. Gushue C.J.N. allowed the de facteurs commedsdalla vie et la mitiga-
appeal, set aside the trial judgment, and declared tion. Il a accueilli I'appele darjujement de
Her Majesty the Queen in Right of Newfoundland  pemmiinstance etetlag que Sa Majestla
to be in breach of its statutory and contractual obli- Reine du chef de Terre-Neuve avai enaequ’
gations. He awarded damages equal to two and  obligattyadeE et contractuelles. Il a acaord”
one-half years of the salary the respondent was des dommagéstsidtjuivalanta deux ans et
receiving as Commissioner at the time of termina-  demi du traitement que recevaitel'tagimre
tion, pension benefits to which he would have been commissaire au moment de son licenciement, les
entitled for these additional services, and costs  prestations de retraite auxquelles #untiib eu
throughout. droit pour ces ae®s de service additionnelles, et

les Epens dans toutes les cours.

O'Neill J.A., dissented. He not only agreed with Le juge O’Neillétait dissident. Non seulement il 15
the principles of law applied iReilly andPeddle,  était d’accord avec les principes de droit apmsu’
but held that they were binding. He would have dans lestsaReéilly et Peddle, mais il estimait
found that the respondent’s office had been abol-  qu’ils avaient un effet obligatoire. Il aurait conclu
ished by legislation, that nothing in the new legis-  que le poste de Brdimitet® aboli par une loi,
lation provided for compensation, and that there  que rien dans la nouvelle loevaygt une
was no obligation to appoint the respondent to the  indenetitgu’il n'y avait pas d'obligation de
new Board. nommer l'intima la nouvelle Commission.

lll. Analysis lll. Analyse

The respondent, as a member of the Board, held L'intime, en tant que membre de la Commist®
a senior public position of quasi-judicial responsi-  sion, occupait un poste de haut fonctionnaire com-
bility. Both the terms of the statute governing his  portant une resporesajiéisi judiciaire. Confor-
appointment, and his specific negotiations with the enmant aux dispositions de la loggissant sa
government’s representatives established that the  nominatiosest 8jociations particudires avec
fundamental terms of his appointment were that he  legseptants du gouvernement, les conditions
would serve until the age of 70, subject to good fondamentales de sa nonmataigon qu'il exer-
behaviour. cerait ses fonctions jusgu'age de 70 ana fitre

inamovible.

This agreement plainly meant that the Crown Cette entente signifiait clairement que la Coul’
could not terminate the respondent's employment  ronne ne pouvait pas licenciere/) &atimdins
unless he did something which rendered him unfit  que ce dernier ne fasse quelque chose qui le rende
to continue serving as a Public Utilities Commis-  inagteontinuer d’exercer ses fonctions de com-
sioner. No misbehaviour was alleged against the  missaire des services publics. Le poste ée I'intim”
respondent, but his position was eliminated. In the ettaaboli n€me si aucune inconduite ne luet ~
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private sector, this would clearly constitute a  ingeutDans le secteur peyvil s'agirait manifes-
breach of the respondent’s contract of employ- tement d'une rupture du contrat de travail de l'in-
ment, and he would be entitled to damages. His e teh’ce dernier aurait droit des dommages-
status as an employee of the Crown, in the circum- eréts” Son statut d’empleyde la Couronne ne
stances, should not be different. devrait pas le placer dans une situatoantf

A. The Satus of Civil Servants A. Le statut des fonctionnaires

The respondent’s entitlement to compensation Le droit de l'intimé a une indemn&’dEpend de
hinges on the nature of his relationship with the la nature de sa relation avec la Couronne. S’il avait
Crown. If he had a contract of employment with  un contrat de travail avec la Couronne, son licen-
the Crown, then his termination will constitute a  ciement constitue une violation indemnisable en
breach compensable in damages. If, on the other = dommage&ksnsi, par contre, sa relatietait
hand, his relationship was purely statutory, then he  uniquemergdmw une loi, alors il est limid
is limited to administrative remedies. des recours administratifs.

This appeal was principally argued on the basis Le présent pourvoi est principalement fensdr
that the respondent’s employment was the product le motif que I'emploi de &igtait’ le Esultat
of statutory and executive decision-making and  d'un processtisiatinel ¢gistalif et ercutif et
that any grievances or disputes relating to his que les griefs ou les litiges se rappastant °
employment are to be resolved by references to the  emploi deetieritancks en faisant appel aux
principles of administrative law. For the reasons  principes du droit administratif. Pour les motifs qui
that follow, the appeal is more satisfactorily  suivent, je crois queclanfia plus satisfaisante
assessed on the basis of contract, and whether the  d’examiner ce pourvoi est de le faire sous I'angle
respondent’s termination constituted a remediable  contractuel et de se demander si le licenciement de
breach. lintimé constituait une rupture susceptible de

recours.

The status of junior non-unionized government Le statut des empleg non syndiggs du gou-
employees was examined Aitorney General of  vernement ayant peu d’ancienmet’ € examie’
Quebec v. Labrecque, [1980] 2 S.C.R. 1057. That dans lerrProcureur général du Québec c.
case concerned a casual employee who sued thabrecque, [1980] 2 R.C.S. 1057. Cette affaire
provincial government in small claims court for an  portait sur un erepbagasionnel qui avait pour-
employment-related debt. Allowing his claim to  suivi le gouvernement provincial devant une cour
proceed, Beetz J. said at pp. 1082-83: des petiteances pour une detteedi'a son

emploi. Accueillant sa demande pour que l'affaire
soit entendue, le juge Beetz a dit, aux pp. 1082 et
1083:

... faced with the necessity of qualifying and regulating. . . ayanta qualifier eta’ reglementer un rapport juri-
a given legal relationship in public law, the jurist of the dique damdroit public, le juriste de tradition anglo-
Anglo-Canadian tradition must necessarily carry out this canadienne doit presgssaifement accomplir cette
function with the concepts and rules of the ordinary law, fonction avec les conceptegtdssiu droit commun
unless statute or prerogative require otherwise. Cona moins que la loi ou la erogative n'imposent le con-
fronted by a legal relationship having all the characteris- traire. Coafpamtin rapport juridique qui a toutes les
tics of a contract, as in the case at bar, the Anglo-Cana- apparences d'un contrat, commeam legriste
dian jurist must consider it and deal with it as contract, de tradition anglo-canadienne doit lereorside
subject to legislation and prerogative. traiter comme un contrat, eses/e de laejislation
et de la perogative.




[1999] 3 R.C.S. WELLS C. TERRE-NEUVE Le juge Major 209

This characteristic is one of the aspects of the rule of Cette eastigtie est un deml€ments du principe
law, as conceived in English public law. amdlie («Rule of law») comme il est cary en droit
public anglais.

I cannot see in this Regulation anything preventing Je ne puis voir daeglement rien qui engeche
application of the ordinary law of contract. The Attor- I'application du droit commun contractuel. Le Procureur
ney General placed great emphasis on the fact that a casnéralga insi®” sur le fait que I'emplay/ ‘occasionnel
ual employee is “appointed” to his position. Something est «rmmanson poste. Il faudrait plus que cette
more than this expression would be required to dispense expressioacpoier les principesegéraux du droit
with the general principles of public law. Furthermore, public. D’ailleurs on voit souvent dans le secteur priv’
in the private sector an employee is often “appointed” to qu'un err@EEE «nomne»a un poste de direction.

a managerial position. It is also true that a casual Il est vrai aussi que I'engglogSionnel ne traite pas
employee is not dealing on an equal basis with the Gov- egatld égal avec le gouvernement et ne peut pas, en
ernment and cannot, in practice, negotiate the terms of pratiggecief les conditions de son engagement.

his employment. However, the same thing can be said of Mais on peut dimmla chdse du petit emplyjui

the small employee contracting with large business. As contracte avec la grande entreprise. | yegtéen-

to the argument that the Government may unilaterally tion selon laquelle le gouvernement pourmeialegnilat”
modify the terms of employment, which also appears to ment modifier les conditions de I'emploi, qui semble
derive from French administrative law, it seems to me teegalément provenir du droit administratif fecais, elle

be at the least doubtful in our law, apart from express met perar’ le moins douteuse dans (&re;d moins
provisions of the enactment, which | do not find in the de dispositions explicites de la loi que je ne trouve pas

Regulation in question. dans legléement en question.
Accordingly | conclude, like the Provincial Court and Comme la Cour provinciale et la Coeriesup,
the Superior Court, that respondent was a contract jen arrive @dacconclusion que lintieétait un

employee and that he was correct in following the pro- contractuel et qu'il a eu raison de suivredarproc’
cedure prescribed for the recovery of small claims. prescrite pour le recouvrement des peatiesscile
[Emphasis added.] souligne.]

While the Court stopped short of saying that all Bien que notre Cour se soit abstenue de dire qﬁé
Crown employees are governed by ordinary con-  tous les eagplig/la Couronnetaient assujettis
tract law, it held that jobs with the government are  au droit commun des contrats, elle astakes
in substance contractual relationships. The status  emplois au sein du gouvegtai@ehessentiel-

of most civil servants is that of public employees, lement des relations contractuelles. Le statut de la

not personal servants of the Crown. plupart des fonctionnaires est celui d’employ’
publics et non celui d'empl@g personnels de la
Couronne.

A common-sense view of what it means to work Un examen fonelsur le bon sens de ce que22
for the government suggests that these relation-  signifie le fait de travailler pour le gouvernement
ships have all the hallmarks of contract. There are  #eimdliquer que ces relations portent toutes les
negotiations leading to agreement and employ- marques d'un contrat.efesiations donnent
ment. This gives rise to enforceable obligations on  diemne entente et in emploi et engendrent des
both sides. The Crown is acting much as an ordi-  obligatioesuégires pour les deux parties. La
nary citizen would, engaging in mutually benefi-  Couronne agit en grande partie comme un citoyen
cial commercial relations with individual and cor-  ordinaire le ferait, s’engageant dans des relations
porate actors. Although the Crown may have commerciales avantageuses pour les deux parties,

tant avec des particuliers qu'avec des eiBsi’
Bien que la Couronne puisstré tenue de suivre
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statutory guidelines, the result is still a contract of  des lignes directrieesgs par la loi, leesultat
employment. demeure quancemé un contrat de travail.

The majority of civil servants today are union- De nos jours, la majostdes fonctionnaires sont
ized and employed under collective agreements  syedigtienéficient de conventions collectives
which define the terms of their work as well as the  @finiSsent leurs conditions de travail ainsi que
Crown’s obligations towards them. Nova Scotia  les obligations de la Couronreléurégard. Dans
Government Employees Association v. Civil Ser-  l'arret Association des employés du gouvernement
vice Commission of Nova Scotia, [1981] 1 S.C.R. de la Nouvelle-Ecosse c. Commission de la Fonc-
211, at pp. 222-23, this Court considered the quegion publique de la Nouvelle-Ecosse, [1981] 1
tion of whether a collective agreement between the  R.C.S. 211, aux pp. 222 et 223, notret@iigir a
Crown and its unionized clerical employees could la question de savoir si une convention collective
oust or overcome the “prerogative” of dismissal at  entre la Couronne et ses esngdolplireau syn-
pleasure. In holding that the terms of the collective  egoiduvait supplanter la quogative» de con-
agreement prevailed and bound the Crown, edigrfa volong. En statuant que les conditions de
Laskin C.J. said: la convention collectiveepalaient et liaient la

Couronne, le juge en chef Laskin a dit:

I wish to dwell briefly on the nature of the common Je voudrais gt&ridn instard la nature du pouvoir
law power of the Crown to dismiss at pleasure. Section gcmianon law accordea’Sa Majest de congdiera
57 [of the relevant Nova Scotia act] uses the word ~ veldrtrticle 57 [de la loi pertinente de la Nouvelle-
“power” and not the word “prerogative”, which has Ecosse] emploie le mot «pouvoir» et non le moergr”
sometimes been used in this as in other connections gative» qu'on a parfoiseetngleyegard ou sous
where Crown authority is involved. Bhenton v. Smith, d’autres rapports lorsque l'aut@itle Sa Majestest en
[[1895] A.C. 229,] the Privy Council rejected the desig- jeu. Dammton v. Smith, [[1895] A.C. 229,] le Con-
nation of “prerogative” to characterize the Crown'’s right seilprviefus’de qualifier de «progative» le droit
to dismiss civil servants. The law in Canada, in Cana- de Sa WKlagestcongdier des fonctionnaires. Au
dian provinces, as well as in other common law jurisdic- Canada, dans les provinces canadiennes, et dans les
tions has gone far down the road to establishing a rela- autres papswden law, le droit est alt”loin dans
tive equality of legal position as between the Crown and etalilissement d’'unegalig relative de situation juri-
those with whom it deals, too far in my opinion to war- dique entre la Couronne et les personnes avec qui elle
rant a reversion to an anachronism. traite, trop doimon avis pour justifier le retoar un

anachronisme.

At best, in my view, the power to dismiss at pleasure Au mizumxon avis, le pouvoir de comdjera volong

could be regarded as an implied term of an engagement efeutohsidi@ comme une condition implicite d’'un

which contained no contrary provision. That is not this engagement qui ne comporte aucune disposition con-
case. [Emphasis added.] traire. Tel n'est pas le cas emrdesfJe souligne.]

As the Crown is bound to act according to the Comme la Couronne est tenue d’agir conferm’
rule of law, it must normally respect the principles  ment au principe de la perdautfoit, elle doit
of natural justice in exercising its legal rights in  habituellement respecter les principes de justice
relation to contracts of employment. In cases such  naturelle dans I'exercice de ses droits relativement
as Nicholson v. Haldimand-Norfolk Regional  aux contrats de travail. Il at jugs, dans des
Board of Commissioners of Palice, [1979] 1 S.C.R.  affaires comnidicholson c. Haldimand-Norfolk
311, andKnight v. Indian Head School Division Regional Board of Commissioners of Poalice,
No. 19, [1990] 1 S.C.R. 653, when a civil servant's  [1979] 1 R.C.S. 31XKnajht c. Indian Head
terms of employment permitted the employee to bé&chool Division No. 19, [1990] 1 R.C.S. 653, que
dismissed without cause, the Crown was still  lorsque les conditions d’emploi d’'un fonctionnaire
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required to act fairly in deciding to do so. In the  permettaient deeclierg’employ sans motif, la
absence of contractual rights, a civil servant may  Couretaietbujours tenue d’agéquitablement
still be able to resort to administrative remedies.  etid#int de le faire. En I'absence de droits con-
However, that is irrelevant in this appeal as the tractuels, un fonctionnaire peut toujours se tourner
respondent’s contract provides the remedy. vers les recours administratifs. Toutefois, cette
guestion n'est pas pertinente dans lesprit pour-
voi car le contrat de l'intima"pvoit le recours.

As opposed to rank-and-file employees covered Le statut des hauts fonctionnaires, contrairemeRP
by collective agreements, the status of senior civil celui des empl@s de la basechbéficiant de con-
servants remains an open question. They are some-  ventions collectives, demeure une question non
times in limbo, caught between the feudal condi- esotCie. Les hauts fonctionnaires sont souvent dans
tion of servants serving at the pleasure of the une situation incertaine, pris entre la condition
Crown, and a modern environment of mutual con-eodfle des empleg exetant leurs fonctiona la
tractual obligation. The original feudal concept of  volordé la Couronne et un monde moderne
the civil service, stemmed from the 14th century.  d'obligations contractuettgsaques. L'origine
It held that a “civil servant” was precisely that, a  du conceptldl de la fonction publique remonte
servant of the King and a member of the Royal au eXISlécle. Ce concept evoyait qu’'un
household, and the position held was proprietary.  «fonctionnateatun serviteur du Roi et faisait
As C. S. Emden wrote iithe Civil Servant inthe  partie de la maison royale, et que le poste cecup’
Law and the Consgtitution (1923), at p. 18: relevait du droit de pragi#i’ Comme C. S. Emden

I'a écrit dansThe Civil Servant in the Law and the
Congtitution (1923),a la p. 18:

The tendency was for offices to be hereditary; they wereTRADUCTION] Les postes avaient tendareétre ferédi-

estates, intimately connected with land-holding. Some- taires; ils constituaient des patretroitersént kEsa

times they were granted for life. The relation of the la possession de terres. Parétéselisdccorels pour

“civil servant” to the King was, therefore, feudal rather la vie. La relation entre le «fonctionnaire» eétaifRoi

than contractual. A holder could not be dismissed from enequesice, dodale plut que contractuelle. Un

his office; but he could not insist on exercising its func- titulaire ne pouvagtpasdngdié; mais il ne pouvait

tions if the King did not so desire. pas non plus insister pour exercer ses fonctions si le Roi
ne le souhaitait pas.

Traditionally, the Crown’s relationship with its  Traditionnellement, la relation entre la Couronné®
servants was not characterized as contractual: et ses fonctionnaires ata gaaslifée de con-
Lucas v. Lucas, [1943] P. 68;Washer v. British  tractuelle:Lucas c. Lucas, [1943] P. 68 Washer c.
Columbia Toll Highways and Bridges Authority  British Columbia Toll Highways and Bridges
(1965), 53 D.L.R. (2d) 620 (B.C.C.A.); L. Blair, Authority (1965), 53 D.L.R. (2d) 620 (C.A.C.-B.);
“The Civil Servant — A Status Relationship” L. Blair, «The Civil Servant — A Status Relation-
(1958), 21Mod. L. Rev. 265. The Crown appointed  ship» (1958), Mad. L. Rev. 265. La Couronne
individuals to positions which they fulfilled untii  nommait des persorandes postes qu’elles occu-
the Crown directed that they be dismissed. As a  paient tant qu'elle n'ordonnait pas leadieong”
result, appointments were unilateral and subject to  ment. Enegoeiste, les nominationstaient
arbitrary dismissal: cfReilly, supra; J. Chitty, unilatrales et sujettea Un congdiement arbi-

A Treatise on the Law of the Prerogatives of the traire: voir Reilly, précit; J. Chitty,A Treatise on
Crown (1820). the Law of the Prerogatives of the Crown (1820).

In Reilly, the Privy Council considered the claim Dans l'argt Reilly, le Conseil prie’s’est penah” 27
of a member of the Federal Appeal Board, who sur la demande d’'un membre du EBfral f
lost his position when Parliament repealed the  dappel qui avait perdu son emploi quand le
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applicable enabling legislation. The Privy Council ~ Parlement avait abl@d6i habilitante applica-
resolved the case by holding that it was irrelevant  ble. Le Consed pri#Solu I'affaire en statuant
whether or not a contract existed, since perform-  quétait’pas pertinent de savoir s'il existait ou
ance of the contract was rendered impossible by  non un contrat, vu qeeutier”du contragtait

the statutory abolition of the office. If the relation-  rendue impossible en raison de I'abolition du poste
ship was statutory, then all rights and obligations evp€ par la loi. Si la relatiogtait d’origine Egis-

were created by statute. Conversely, by abolishing  lative, tous les droits et toutes les obligations
the statute, the Crown was relieved of all obliga-etaiént alors @ s par la loi. Par contre, en abro-

tions under it. It concluded (at p. 180) that: geant la loi, la Couretaielibérée de toutes les
obligations que celle-ci proyait. Il a conclugla
p. 180):

So far as the rights and obligations of the Crown and theTRADUCTION] Dans la mesureuwles droits et les obliga-
holder of the office rested on statute, the office was tions de la Couronne et du titulaire du poste trouvaient
abolished and there was no statutory provision made for leur source dans une loi, &gitosbsli et il n’exis-
holders of the office so abolished. So far as the rights tait pas de dispazjfiglative visant les titulaires du
and obligations rested on contract, further performance poste ainsi aboli. Dans la nef&sedmits et les
of the contract had been made by statute impossible, and obligations trouvaient leur source dans un contrat, toute
the contract was discharged. It is perhaps unnecessary to aetutiex du contrat avaat rendue impossible
add that discharged means put an end to and does not par la loi et leataittigilié. 1l est peuefre super-
mean broken. flu d’ajouter que lesiliation signifie mettre fira un
contrat et non le rompre.

Despite entertaining the possibility that a con- Bien qu'il ait envisag’la possibilig” qu'il exis-
tract of sorts existed between Reilly and the tait un contrat quelconque entre Reilly et la
Crown, the Privy Council held that the relationship  Couronne, le Consed arstata’que la relation
remained in essence one defined by statute, and  demeurait essentiellement une eéilsidopad”
thus not subject to the duties arising under the la loi et qu'alaib’donc pas veéE par les obli-
ordinary law of employment. This allowed the  gatiopsalilant du droit commun du travail. Cela
Crown to dismiss its servants at will, irrespective  permetitla® Couronne de coadier ses
of the terms of their appointment, without any  empkg volong, sans tenir compte des condi-
requirement to provide compensation: see  tions de leur nomination etsatentie d'accor-
Petryshyn, supra. The Crown in this appeal places  der une indesnnudir Petryshyn, précitt. La
almost complete reliance on the principleRailly  Couronne dans le @sent pourvoi se fonde presque
to deny the respondent’s claim. uniguement sur les prin@pes&s dans l'aef

Reilly pour rejeter la revendication de l'inten’

In my opinion, it is time to remove uncertainty A mon avis, le temps est venu de mettredin °
and confirm that the law regarding senior civil ser-  I'incertitude et de confirmer que le droit relatif aux
vants accords with the contemporary understand-  hauts fonctionnaires concorde avecdaaompr’
ing of the state’s role and obligations in its deal-  sion contemporainelelletr'des obligations de
ings with employees. Employment in the civil Efat dans ses rapports avec ses enggsloyJn
service is not feudal servitude. The respondent’'s  emploi au sein de la fonction publique ne constitue
position was not a form of monarchical patronage.  pas une servidadialé. Le poste de lintien”
He was employed to carry out an important func- etait'pas une forme de patronage monarchique. Il
tion on behalf of the citizens of Newfoundland. etd éngag’pour occuper une fonction importante
The government offered him the position, terms  au nom des citoyens de Terre-Neuve. Le gouverne-
were negotiated, and an agreement reached. It was  ment lui a offert ce poste, les condigtns ont ~
a contract. egocies et une ententeet® conclue. Il s’agissait

d’un contrat.
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As Beetz J. clearly observed ibabrecque, Comme le juge Beetz I'a clairement fait remar30
supra, the common law views mutually agreed  quer daasecque, précité, la common law traite
employment relationships through the lens of con-  les relations du trea@dluldnt d’'une entente

tract. This undeniably is the way virtually every- eciproque comme s'il s'agissait d'un contrat.

one dealing with the Crown sees it. While the  C’est incontestablement de cettediae prati-

terms and conditions of the contract may be dic- quement toute personne qui traite avec la Cou-

tated, in whole or in part, by statute, the employ-  ronne lesofterBien que les conditions d’'un

ment relationship remains a contract in substance  contrat puisepEvues, en totakt'ou en par-

and the general law of contract will apply unless tie, par une loi, la relation du travail demeure fon-

specifically superceded by explicit terms in the  damentalement un contrat et le afgmial ggén

statute or the agreement. neat” de contrat s’appligugg moins que des
termes explicites dans la loi ou I'entente ne le rem-
placent expressnent.

This is the case for most senior public officers. C’est le cas pour la plupart des hauts fonctior?!

Exceptions are necessary for judges, ministers of  naires. Des exceptione@esdaires pour les

the Crown and others who fulfill constitutionally  juges, les ministres de la Couronne et d’autres per-
defined state roles. The terms of their relationship  sonnes qui remplissent au sé&itatddels oles

with the state are dictated by the terms and con-efinid” constitutionnellement. Les conditions de
ventions of the Constitution. The offices held by leur relation aetat'sont egies par les termes
these are an integral part of “the web of institu- et les conventions de la Constitution. Les postes
tional relationships between the legislature, the  oesygar ces personnes font partiegnéinte du
executive and the judiciary which continue to form esgau de liens institutionnels entre dgi$latif,

the backbone of our constitutional system”:  &extif et le judiciaire qui continuent de former
Cooper v. Canada (Human Rights Commission),  la base de notre sgshe constitutionnel»Cooper
[1996] 3 S.C.R. 854, at para. 3. c. Canada (Commission des droits de la personne),

[1996] 3 R.C.S. 854, au par. 3.

The fundamental terms and conditions of these Ni l'une ni l'autre partie ne peut modifier les 32
relationships cannot be modified by either party, = moeklifidndamentales de ces relationgma”
even by agreement. For instance, a judge cannot  par une entente. Par exemple, un juge ne peut pas
negotiate his or her salary or other terms of egacier son traitement ni d'autres conditions
employment; seeReference re Remuneration of  d’emploi; voir Renvoi relatif a la rémunération des
Judges of the Provincial Court of Prince Edward  juges de la Cour provinciale de I'lle-du-Prince-
Island, [1997] 3 S.C.R. 3 Qudges’ Reference”), at  Edouard, [1997] 3 R.C.S. 3 [Renvoi sur les
para. 134. These individuals still serve under speguges»), au par. 134. Il n’en demeure pas moins
ified terms. Their mechanism for enforcement of que ces personnes exercent leurs fonctions aux
those terms is not in contract, but through a decla- termes de conditions gaesculie mcanisme
ration of the constitutional guarantees underlying  eérion de ces conditions ne figure pas dans
their positions: seeludges Reference, supra.  un contrat, mais dans uneddration des garanties
There are also certain offices that survive because  constitutionnelles sous-jacEntegoste: voir
their historical roots are still nourished by func- Renvoi sur les juges, précite. Il existeegalement
tional consideration, e.g., the independent “office”  certains postes qui subsistent parce que leurs
of a police officerR. v. Campbell, [1999] 1 S.C.R.  racines historiques sont toujours nourries par des
565, Ridge v. Baldwin, [1964] A.C. 40 (H.L.). conskrations pratiques, par exemple, le «poste»
indépendant d’'agent de polic® c. Campbell,
[1999] 1 R.C.S. 565Ridge c. Baldwin, [1964]
A.C. 40 (H.L.).



33

34

35

36

214 WELLS V. NEWFOUNDLAND  Major J. [1999] 3 S.C.R.

B. Terms of the Respondent’s Employment B. Les conditions d’emploi de I’intimé

In cases such as this, the Court’s inquiry should Dans des cas comme celui en l'esp, la Cour
focus on the terms of the civil servant’s contract.  doit mettre I'accent sur les conditions du contrat du
These are to be found in the written and verbal  fonctionnaire. Ces conditions se trouvent dans les
manifestations of the agreement, applicable stat- expressioitss et verbales de I'entente, les lois
utes and regulations, and the common law. A good egflemients applicables et la common law.
starting point in determining the terms of the  Un bon pointefgad pour dferminer les condi-
respondent’s employment contract is s. 5(4) and  tions du contrat de travail deel'taimsistea’
(5) of the 1970 Act, under which he was examiner les par. 5(4) et (5) de la Loi de 1970 en

appointed. These provisions state that: vertu desquelse# aomng. Ces dispositions
prévoient:
[TRADUCTION]
5... 5...
(4) Subject to subsection (5) each commissioner shall (4) ®sesvE du paragraphe (5), les commissaires
hold office during good behaviour. occupent leur pastdre inamovible.
(5) Unless otherwise directed by the Lieutenant- (5) Sauf instruction contraire du lieutenant gouver-
Governor in Council, a commissioner shall cease to neur en conseil, la limge pgBur l'occupation du
hold office when he attains the age of seventy years. poste de commissaire est de soixante-dix ans.

The substance of the communications between L’essentiel des communications entre I'ingirat
the respondent and the Crown regarding the posi- la Couronne en ce qui concerne le pestegest r’
tion are encapsulated in the Agreed Statement of dans lexqgmygoint des faits. Le paragraphe 5
Facts. Paragraph 5 states that the respondent, “wasecis@rfue I'intine” [TRADUCTION] «avait le droit
entitled to hold office during good behaviour until  d’occuper son padfe inamovible jusqa ‘ce
he attained the age of 70 years”. Similarly, para. 9  qu'il ait atteagel'de 70 ans». Deeme, le
states that “the Plaintiff [Wells] was given the  par. 9 dit gwapUCTION] «le demandeur [Wells]
option of the terms of his appointment and elected a eu la possiiiditthoisir les conditions de sa
‘good behaviour’ to age 70" (emphasis added).  nomination et a cldigi¢ inamovible” jusqud
Section 5 of the Act, when read in concert with agE de 70 ans» (je souligne). L'article 5 de la Loi,
these facts, creates a tenured position. ineg¥p regard de ces faitseerln poste per-

manent.

While both the Crown and the respondent knew Meme si la Couronne et l'intiensavaient tous
that the Board could be altered or eliminated by les deux qu'une interveetisiative pouvait
legislative action, there is no indication that this  modifier ediminer la Commission, rien n'in-
was understood to jeopardize the respondent’'s dique queta@l@dnsiéié comme compromet-
financial security. The concept of security of the  tantdeusi® financére de l'intimg€. Le concept
position must apply to the respondent’s personal dedar# du poste doit s'appliquer la situa-
situation under the contract, not the position itself.  tion personnelle de Birgimvertu du contrat et

non au poste lui-ere.

The only contemplated termination was by bad Le seul licenciement envisagtait en raison
behaviour or age. It was explicitly a tenured job.  d’une inconduite owage.lIl s’agissait explicite-
That tenure has to mean something. The most ment d'un emploi permanent. Cette permanence
plausible interpretation of the respondent’s terms  doit avoir une signification. L’ieti@ipri la plus
of employment is that while his position, and the  vraisemblable des conditions d’emploi desl'intim”
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authority flowing from it, could be eliminated, he  est quenm”si son poste et le pouvoir qui en

could not be deprived of the benefits of the job ecalile pouvaiergtfe abolis, il ne pouvait patré

except by virtue of age or bad behaviour. The eiile's avantages de I'emploi sauf en raison de

Crown breached its ongoing obligations to the sge "ou d'une inconduite. La Couronne a

respondent when it cut off his remuneration. margsés obligations continues envers l'irgim”
en cessant de lemiurerer.

C. The Crown's Entitlement to Abrogate the C. Le droit de la Couronne d’annuler le contrat
Contract
The appellant Crown asserts that even if it La Couronne appelante soutient quenme” si 37
breached the respondent’s contract of employment  elle @ ialontrat de travail de I'intienén abo-
by eliminating his position, it was entitled to do so  lissant son poste, elle avait le droit de le faire puis-
as an exercise of its unfettered sovereign power. It  qu’ellea@xeQn pouvoir disetionnaire souve-
is axiomatic, they submit, that the government can- rain. Il esident, soutient-elle, que le
not contract away its legislative authoritfhe  gouvernement ne peut pas abandonner par contrat
King v. Dominion of Canada Postage Samp  sa comptence dgislative: The King c. Dominion
Vending Co., [1930] S.C.R. 500. Irreferencere  of Canada Postage Stamp Vending Co., [1930]
Canada Assistance Plan (B.C.), [1991] 2 S.C.R.  R.C.S. 500. DansRenvoi relatif au Régime d'as-
525, at p. 560, Sopinka J. adopted the principlaistance publique du Canada (C.-B.), [1991] 2
articulated by King C.J. of the Supreme Court of R.C.S. 828 p. 560, le juge Sopinka a adofs’
South Australia,in banco, in West Lakes Ltd. v.  principeénon@ par le juge en chef Kingn banco,
Sate of South Australia (1980), 25 S.A.S.R. 389, de la Cour spge de I'Australie-Mfidionale,
at p. 390: dans l'affaireMest Lakes Ltd. c. Sate of South
Australia (1980), 25 S.A.S.R. 389, la p. 390:

Ministers of State cannot, however, by means of con-TRAQUCTION] Les ministres dEtat ne sauraient toute-
tractual obligations entered into on behalf of the State  fois, au moyen d'obligations e@stjamit le compte

fetter their own freedom, or the freedom of their succes-  Etatl'imposer des restrictiond€eur propre libed,a

sors or the freedom of other members of parliament, to celle de leurs successeaell®d’'autres epues, de
propose, consider and, if they think fit, vote for laws, proposetudiér et, s'ils le jugent opportun, de voter

even laws which are inconsistent with the contractual des lois, fussent-elles incompatibles avec les obligations
obligations. contractuelles.

The Crown’s argument is that no matter what La Couronne soutient que, peu importe ce qu?f-.‘8
the terms of the respondent’s engagement may les conditions d’engagement de Bietinpu
have been, the legislature retained the power to evair, la Bgislature a consesevie pouvoir d’abo-
eliminate his position. This prerogative, it was sub- lir son poste. Cettegative, petend-elle, aurait
mitted, could have existed either as an implied pu exister soit comme une condition implicite du
term of the contract, or as a matter of right in the  contrat, soit comme un dteitudpar la Cou-
hands of the Crown. Lord Atkin wrote iReilly, ronne. Lord Atkinecrit dansRellly, précité, a la
supra, at p. 181: “[ilt would be strange that the  p. 181IRADUCTION] «ll serait trange que le
Dominion should have power to create an office  Dominion ait le pouvoir ekr ori poste, mais
but no power to abolish it except on the terms of  pas de I'abolir, sauf en accordant une eéndemnit’
awarding compensation apparently for the full apparemment pour lae diwtale du poste
term of the original office.” original.»

In essence, the appellant Crown’s submission is La Couronne appelante fait valoir essentielle3?
that the Court of Appeal confused the respondent’s  ment que la Cour d’appel a confondu le droit de
right to hold his office, with a right to have that  I'inim@’occuper son poste avec le droit au
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office continue to exist. In other words, the respon-
dent had the right to hold his office on good beha-
viour, until the age of 70, so long as it existed.
Since the position legitimately ceased to exist, the
argument continues, the respondent’s rights which
flowed from it ceased at the same time.

maintien de ce poste. Autrement dite lantih”
le droit d’occuper songptitseinamovible, jus-

aglige de 70 ans, tant gu'il existait. Comme le

postgitniement cessd’exister, poursuit-elle,
les droits de Birgimen d@coulaient ont cess’
egnm"temps.

The Crown attempted to buttress this position by La Couronne a teatt'étayer ce point de vue en

reference to s. 28(1) of thinterpretation Act,
R.S.N. 1990, c. 1-19, which it construed as infer-
ring that the elimination of the respondent’s posi-
tion was to also terminate any rights or entitle-
ments flowing from it. This section states that:

se reportant au par. 28(1) dénterpretation Act,

R.S.N. 1990, ch. I-19, qu’elle a étdéecprhme
concluant que l'abolition du poste deel’mttn”
tghlement fin aux droits qui erecbulaient.
L’article se lit ainsi:

[TRADUCTION]

28. (1) An Act shall be construed as reserving to the 28. (1) Une loi doit s'interpeter commeeaservana’la
Legislature the power of repealing or amending it and egidlature la facudt’de I'abroger ou de la modifier et

revoking, restricting, or modifying a power, privilege,

@waquer, restreindre ou modifier un pouvoir, un pri-

or advantage vested in or granted to a person by that egevibu un avantage qu’elle attribue ou eomfl une

Act.

At the cost of repetition, there is no question that
the Government of Newfoundland had the author-
ity to restructure or eliminate the Board. There is a
crucial distinction, however, between the Crown
legislatively avoiding a contract, and altogether
escaping the legal consequences of doing so.
While the legislature may have the extraordinary
power of passing a law to specifically deny com-
pensation to an aggrieved individual with whom it
has broken an agreement, clear and explicit statu-
tory language would be required to extinguish
existing rights previously conferred on that party.
This view is strengthened by s. 29(1)(c) of the
Interpretation Act which states that:

personne.

Au risque de nousegter, il ne fait aucun doute

gue le gouvernement de Terre-Neuve avait le pou-
voir de restructureretmidgr la Commission.

Toutefois, il existe une distinction fondamentale

entre le fait pour la Couronne de se soastraire °

edigon d’'un contrat au moyen d’'une loi, et le

faacdpper entrement aux coesjuences juri-

diques d’'une telle mesure. Bien mqgisiatiire

puisse avoir le pouvoir extraordinaire d’adopter
une loi pour refuser exmesdindemniser

une persoegie lavec qui elle a rompu une

entente, il faudrait qu’une loi soiedilngl fapn

claire et explicite moeindre les droits qui

avaieett” pecddemment comlfiés a cette partie.

Ce point de vue est renfargiar I'al. 29(1)c) de la
Interpretation Act, qui prvoit:

[TRADUCTION]

29. (1) Where an Act or enactment is repealed in 29. (1) Lorsqu’un textedgislatif est abrogen tout ou

whole or in part or a regulation is revoked in whole or
in part the repeal or revocation shall not

(c) affect a right, privilege, obligation, or liability
acquired, accrued, accruing or incurred under the
Act, enactment, or regulation repealed or revoked,;

en partie oeglement evoqL€ en tout ou en partie,

I'abrogation owelecation

C) ne porte pas atteinte aux droits, eged) obliga-

tions ou respoesabiitquis, s, naissant ou
encourus en application du egislatifi” ainsi

abrog ou du eglement ainsiavoqL€;
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The respondent’s contractual rights relating to Les droits contractuels de l'intenfelativement 42
his employment as a Commissioner were acquired son emploi de commissaire @té acquis sous le
under thePublic Utilities Act, and its repeal did egime de laPublic Utilities Act, et la seule abro-
not, of itself, strip him of those rights. It is eye- gation de cette elernne le prive pas de ces
catching that the Vice-Chairman of the Resource  droits. Raignaler, le vice-psident du comit”
Legislation Review Committee of the Newfound-  de I'AssesebEgislative de Terre-Neuve sur la
land House of Assembly suggested that the newevision des lois concernant les ressources a sug-
Act be entitled The Get Rid of Andy Wells Bill”:  géré que la nouvelle Loi s'intitule:.TRADUCTION]
Newfoundland: Proceedings of the Resource  «Projet de loi portant sur le renvoi de Andy
Legislation Review Committee, Issue No. 8, Wels»: Terre-NeuveProceedings of the Resource
December 14, 1989, at p. L7. The government wakegidation Review Committee, fascicule A 8,
free to pass such a bill and they were equally free  ecembre 1989 la p. L7. Le gouvernement
to pass a bill which would have explicitly denied etait libre d’adopter un tel projet de loi, comme il
the respondent compensation (3&elch v. New [I'etait d’en adopter un qui aurait expmsEnt
Brunswick (1991), 116 N.B.R. (2d) 262 (Q.B.), for  refusbute indemn&’a l'intimé (voir Welch c.
an explicit bar to compensation). However, sinceNew Brunswick (1991), 116 R.N.-B. @ 262
no such Act was passed, the respondent’'s basic  (B.R.), pour un exempleediuexdlicite du
contractual rights to severance pay remain. droitne indemndj. Toutefois, comme aucune

loi en ce sens n'att adopte, les droits contrac-
tuels fondamentaux de l'intied une indemné’de
départ subsistent.

The apparent anomaly of a tenured position in a L'anomalie apparente d'un poste permanerﬁ3
realm where the government has an unfettered dans un mende gouvernement a un droit
right to change an administrative structure is  inconditionnel de modifier une structure adminis-
resolved by observing the distinction between the trativeesstiué par le respect de la distinction
respondent’s right to hold office as a Commis- entre le droit de l'entiddccuper un poste
sioner, and his right to the financial benefits of = comme commissaire et son droit aux avantages
having agreed to serve in that capacity. While the  financiers goouiént du fait d’avoir accept
legislature is free to remove the power and respon-  d’exercer de telles fonctions. Bien agislda |
sibility of the office, in doing so it does not strip  ture soit libre de priver un poste de pouvoir et de
the respondent of the compensation flowing from  responsahgiit’ce faisant, elle ne prive pas l'in-
the contract unless it specifically so enacts. etid€ I'indemni¢” dBcoulant du contrat, sauf si

elle le peEvoit expresament dans la loi.

As was observed idudges Reference, supra, Comme il aet soulige” dans leRenvoi sur les 44

individual financial security is a core characteristicjuges, précit, la €curig financere personnelle est
of judicial independence. Since the protection of  une cgiatitiue essentielle de liegendance
independence in public decision making was the  judici&t@nt done que la protection de I'ired”
raison d'é&tre of a tenured Public Utilities Board, a  pendance dans le processisfodhel publiefait
purposive approach forces the conclusion that the la raisemedtf'une commission des services
government intended to insulate him, where publics permanente, unedtggopr inspiee de
reasonably possible, from undue financial coer- I'objet de la loi veut que le gouvernement ait eu
cion. A threat to deprive him of substantial finan-  l'intention degqget’I'intimé, dans la mesure du
cial benefits and security, such as the abolition of  possible, d’'une coercition dirncdue. Une
menace de le priver d’avantages financiers impor-
tants et d’'une eCurig, par exemple I'abolition
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his nearly vested pension, would be a prime exam-  d'une pension presque acquise, serait un bon
ple of such pressure. exemple d’'une telle contrainte.

It is reasonable to infer that the respondent’s Il est raisonnable deeduire que la edurig

financial security was intended to survive elimina-  finanei'de l'intin€ était destiee a subsister

tion of his position. Since the Crown relied on the esgdtabolition de son poste. La Couronnetaiit

fact that its elimination of the original Board was a  feadur le fait que I'abolition de la Commission
good faith decision made without any intention to  originale constituait exesidh prise de bonne
pressure or intimidate its members or compromise  foi et sans intention d’exercer une contrainte ou
their independence, it is untenable for the Crown  d'intimider ses membres ou de compromettre leur
to now advance any other interpretation of the epwtidance, elle ne peut soutemip€sent une
respondent’s terms of employment. autre inetigtion des conditions d’emploi de

lintime.

In a nation governed by the rule of law, we Dans un paysegi par la primaw@ du droit, nous
assume that the government will honour its obliga- espmons que le gouvernement respectera ses
tions unless it explicitly exercises its power not to.  obligatiensnoins qu’il n'exerce expressient
In the absence of a clear express intent to abrogate  son pouvoir de ne pas le faire. Faute d’'une inten-
rights and obligations — rights of the highest tion expresse et claire d’abroger des droits et des
importance to the individual — those rights remain  obligations — droits de la plus haute importance
in force. To argue the opposite is to say that the  pour l'individu — ces droits demeurent en vigueur.
government is bound only by its whim, not its eferidre le contraire signifierait que le gouverne-
word. In Canada this is unacceptable, and does not  ment réesjudi” par son caprice, non par sa
accord with the nation’s understanding of the rela-  parole. Au Canada, cela est inacceptable et ne con-
tionship between the state and its citizens. corde pas avecola dant on envisage la rela-

tion entre IEtat et ses citoyens.

Reilly should be taken as turning on the inter- L’arret Reilly doit étre compris comme portant
pretation given to the specific statute of abolition.  sur l'inietgién doneéa la loi portant abroga-
To the extent it is relied upon for the proposition  tion. Dans la mesuteroSe fonde sur cet atr”
that the Crown can implicitly avoid its contractual  pour faire valoir que la Couronne peut implicite-
obligations by indirectly legislating a breach, it is  ment se soustases "obligations contractuelles
no longer the law in Canada. A contract of eavpyant indirectement une violation dans une
employment with the Crown remains binding loi, il ne s’agit plus du droit en vigueur au Canada.
unless and until it is explicitly displaced by statute. ~ Un contrat de travail conclu avec la Couronne est
This follows Manitoba Fisheries Ltd. v. The obligatoire pour les partieg, moins détre explici-
Queen, [1979] 1 S.C.R. 101, which held that a stat-  tement reragtac 'une loi et jusqa’ce qu'il le
ute is not to be construed so as to take away a  soit. Cela est conforriarrét Manitoba
person’s property without compensation unless it$-isheries Ltd. c. La Reine, [1979] 1 R.C.S. 101,
wording clearly demand it. dans lequel la Cour a stawitine loi ne doit pas
étre interpetée de fagna priver quelqu’un de ses
biens sans indemnisatiom,moins que le libedlde
la loi ne le pevoie clairement.

The principled restriction on the Crown’s ability La restriction de principe du droit de la
to breach contractual obligations without conse-  Couronne de maagses obligations contrac-
guence was endorsed by Professor P. W. Hogg, tuelles sarequensé ettt approuee par le
in Liability of the Crown (2nd ed. 1989), at professeur P. W. Hogg, daakility of the Crown
pp. 171-72, where he wrote: &@d. 1989), aux pp. 171 et 172 d €crit:
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I acknowledge the possibility that, on rare occasions, TRAQUCTION] Je reconnais qu’il est possible qaaje

the Crown may feel compelled by considerations of rares occasions, la Couronne puisse se sentir contrainte

public policy to break a contractual undertaking. If there par des evasmtis d’ordre public de violer un enga-

were no doctrines of executive necessity, the ordinary gement contractuel. S'il n'existait pasonie de’

law of contract would apply, and would require the ecessi de I'exécutif, le droit commun en maté de

Crown to negotiate with the other party for a variation contrat s’appliquerait et exigerait que la Coegoine n”

or release, or to pay damages for its breach of contract. cie avec l'autre partie en vue d’obtenir un changement

That is surely the right result. It provides compensation ou umghad@e, ou encore verse des dommages-

for the injured contractor. It requires the public purse to er@ts$ pour rupture de contrat. Il s'agit certainement du

bear the cost of the change of public policy. besuttat. Il pevoit 'indemnisation de la partie con-
tractante ée. Le te€sor public est tenu d'assumer le
calt du changement de la politique gouvernementale.

It is conceivable that a case might arise where the Il est concevable que survienne une situation o
government cannot accept the decision of a court hold- gouvernement ne peut admedtsola ditn tribunal
ing the Crown liable for breach of contract. For exam- qui tient la Couronne responsable de la rupture de
ple, a court might award damages that were so high as to contrat. Par exemple, un tribunal pourrait accorder des
place an intolerable cost on a desired public policy. The dommagestsngui sont sélevés qu'ils associent un
solution to this case is legislation. The Parliament or utcimSupportableaune politique gouvernementale
Legislature has the power to cancel a contract, and this eaeiskbg solution en ce cas est dgiférer. Le Par-
power is not limited by any obligation to pay compensa- lement ouegiedture a le pouvoir d’annuler un con-
tion. Similarly, judicial decisions can be retroactively trat et ce pouvoir n'estklipdt”aucune obligation de
reversed or modified. The Canadian Charter of Rights verser une indemnisatioenize les dcisions judi-
does not provide any general protection for private prop- ciaires peetrengtroactivement anne€s ou modi-
erty or any general prohibition on retroactive laws. ee$. La Charte canadienne des droits reqir pas de

Through legislation, therefore, the will of the commu- protectierégdle pour le droit de proet® ni aucune
nity can be made to prevail over private contract rights. interdiceoargle en ce qui concerne les lairoac-
That is the ultimate safeguard of public policy. tives. Par equsnt, par I'entremise d'une loi, la

volonté de la collectivit” peutetre expringe de marmire
a I'emporter sur des droits contractuels esivil s'agit
de la garantie ultime de la politique gouvernementale.

There were noCharter submissions in this  On n'a pas invoge’la Charte dans le pesent 49
appeal, and these reasons do not address potential ~ pourvoi, esiestpmotifs ne traitent pas d'ar-
Charter arguments. In any event, the use of legis-  guments possiblessfendlzCharte. Quoi qu'il
lation to strip a specific individual of a legal right  en soit, le rec@urme loi pour priver une per-
to compensation for breach of an employment rela-  sonne en particulier d’unaduoi¢ indemné”
tionship is a harsh and extraordinary use of gov-  pour manquemam relation d’emploi est une
ernmental authority which, because it should not utilisation draconienne et extraordinaire du pou-
be done lightly, requires specific and unambiguous  voir gouvernemental qui, parce gu’il ne doit pas

language. efre exere’a la Bgere, exige un libedl'sggcifique
et clair.
D. Frustration D. L'impossibilité d’' exécution

The appellant Crown argues that the respon- La Couronne appelante soutient que le contraf
dent’s contract was frustrated by the passage of the  de Enéist 'devenu inecutoire en raison de
new Act, which made further employment of Wells  I'adoption de la nouvelle Loi queamepWells
in his previous position impossible. The Crown  de continuer d’'occuper son ancien poste. La Cou-
again relied uporReilly, as well as recent deci- ronne s’est de nouveauetorslir I'aret Reilly,
sions applying itWelch, supra; Peddle, supra, and  ainsi que sur desaSions ecentes qui I'appli-
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Petryshyn, supra. In Reilly, at p. 180, Lord Atkin  queniMelch, Peddle, et Petryshyn, précités. Dans
had stated that: Reilly, a la p. 180, Lord Atkin affirme:

...the present case appears to their Lordships to ba@raD{CTION]. .. il semblea’ leurs Seigneuries que la
determined by the elementary proposition that if further es@nte affaire soit traneb par la propositioalémen-
performance of a contract becomes impossible by legis- taire selon laquelle, si la poursuitecdgidiexd’un

lation having that effect the contract is discharged. In contrat est rendue impossible par I'adoption d'une loi
the present case the office held by the appellant was ayant cet effet, le congsiti@sEn I'esgce, le poste
abolished by statute: thenceforward it was illegal for the cepap I'appelant @t aboli par une loi: il devenait
executive to continue him in that office or pay him any alomgdl” pour le fonctionnaire de rester dans son
salary . .. Sofar as the rights and obligations rested on poste ou qu’on lui verse un salaire. [. . .] Dans la mesure
contract, further performance of the contract had beenu les droits et les obligations trouvaient leur source
made by statute impossible, and the contract was dis- dans un contrat, la loi avait rendu impossible toute autre
charged. egcution du contrat et le contrat avei¢ tsilié.

The obvious objection to this submission is that L’objection manifestea cet argument est que
self-induced frustration does not excuse non-per-  l'imposghiligdécution engen@€ par son pro-
formance: National Trust Co. v. Wong Aviation  pre fait n’excuse pas l'inecution:National Trust
Ltd., [1969] S.C.R. 481; G. H. L. Fridmaithe Co. c. Wong Aviation Ltd., [1969] R.C.S. 481,
Law of Contract in Canada (3rd ed. 1994), at G. H. L. Fridmafhe Law of Contract in Canada
pp. 642-43;Chitty on Contracts (27th ed. 1994), &d. 1994), aux pp. 642 et 643hitty on Con-
vol. 1, at para. 23-047. The Crown responds thatracts (27¢ éd. 1994), vol. 1, au par. 23-047. La
the separation of powers between the legislative  Courospend que laeparation des pouvoirs
and executive branches means that a legislative act  entre les orgaisatifi” et ercutif signifie
which bars the executive from performing pending  qu'un texagislatif qui empthe [I'excutif
contractual obligations does not constitute self-  d’exercer ses obligations contractuelles en cours ne
induced frustration, as these branches are indepen-  constitue pas une impod&glitition engen-
dent entities. dré par son propre fait, parce que ces organes sont

des entiés ind&pendantes.

The doctrine of separation of powers is an La théorie de la sparation des pouvoirs est un
essential feature of our constitution. It maintains a&lément essentiel de notre constitution. Elle main-
separation of powers between the judiciary and the  tientgdaration des pouvoirs entre le judiciaire
other two branches, legislature and the executive, et les deux autres organes de gouvernement, le
and to some extent between the legislature and thegisldtif et I'exécutif, et dans une certaine mesure,
executive: sedOperation Dismantle Inc. v. The entre le €gislatif et I'exécutif: voir Operation
Queen, [1985] 1 S.C.R. 441, at p. 49Kraser v.  Dismantle Inc. ¢. La Reine, [1985] 1 R.C.S. 4413 °
Public Service Saff Relations Board, [1985] 2  la p. 491Fraser c. Commission des relations de
S.C.R. 455, at p. 469. The government cannotravail dansla Fonction publique, [1985] 2 R.C.S.
however, rely on this formal separation to avoid 4&3a p. 469. Cependant, le gouvernement ne
the consequences of its own actions. While the leg-  peut pas se fonder surepatttisi formelle
islature retains the power to expressly terminate a  jpehapper aux coeglences de ses propres
contract without compensation, it is disingenuous  actions. Bien gagi&ature conserve le pouvoir
for the executive to assert that the legislative enact- de mettre fin expm¥sa un contrat sans
ment of its own agenda constitutes a frustrating act  indemnisation, il est fallacieux de la pag-de I'ex”
beyond its control. cutif d’affirmer que le textegislatif adopt” con-

formémenta son propre programme entr@ une
impossibilié d’exécution in&pendante de sa
volonté.
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On a practical level, it is recognized that the En pratique, il est admis que lesemés per- 53

same individuals control both the executive and  sonnesatentd la fois les organes eeutif et
the legislative branches of government. As thisegidlatif du gouvernement. Comme notre Cour I'a
Court observed irittorney General of Quebec v.  fait remarquer dans I'agt"Procureur général du
Blaikie, [1981] 1 S.C.R. 312, at p. 320, “There is Québec c. Blaikie, [1981] 1 R.C.S. 312 [a p. 320,
thus a considerable degree of integration between  «ll y a donc une certegmatiot’ du gouverne-
the Legislature and the Government.[l]t is the  menta la Législature. [...] [C]'est le gouverne-
Government which, through its majority, does in  ment qui, par sa negjodtitole en pratique au
practice control the operations of the elected jour le jour les travaux des meshimede la
branch of the Legislature on a day to day basis”. egitlature». De erhe, dans I&envoi relatif au
Similarly, in Referencere Canada Assistance Plan,  Régime d'assurance publique du Canada, précité,
supra, at p. 547, Sopinka J. said: le juge Sopinka aadig p. 547:

... the true executive power lies in the Cabinet. And Cest [...] le cabineteati@ntile €ritable pouvoir

since the Cabinet controls the government, there is in ecui” Et comme c’est le cabinet qui caérle gou-

practice a degree of overlap among the terms “govern- vernement,gs@terdans la pratique que les termes

ment”, “Cabinet” and “executive” .. In practice, the «gouvernement», «cabinet» eteeeatif» se chevau-

bulk of the new legislation is initiated by the govern- chent jusqun certain point. [...] En pratique, la

ment. plupart des projets de loi sompd&Esa linitiative du
gouvernement . . .

The separation of powers is not a rigid and abso- La Sparation des pouvoirs n’est pas une strue?
lute structure. The Court should not be blind to the  ture rigide et absolue. La Cour ne doit pas omettre
reality of Canadian governance that, except in cer-  de tenir compte e&ita de I'exercice de I'au-
tain rare cases, the executive frequently ded torite au Canada selon lequel, sauf dans de rares
facto controls the legislature. The neRublic cas, I'excutif contole, frequemment et de fait, le
Utilities Act in Newfoundland was a government egi$latif. La nouvelldublic Utilities Act de Terre-
bill, introduced by a member, as directed by Cabi-  Neataé Un projet de loérmanant du gouverne-
net Directive C 328-'89. Therefore, the same  mems@nd par un dput, comme l'ordonnait
“directing minds”, namely the executive, were la directive du cabinet C 328-'89. Pacens,
responsible for both the respondent’'s appointment  lemes @imes dirigeantess, savoir I'excutif,
and his termination. Moreover, since a number oftai€nt responsables de la nomination de l'iatim’
positions equivalent to that previously held by the et de son licenciement. Enetatitedéne’ que
respondent were created under the new Act, the  plusieurs pagbésmléntsa’ celui qu’occupait
executive could have re-appointed him and reme-  auparavant imimh&t ceés en vertu de la
died its breach of contract. This continues to  nouvelle Loi,etexf aurait pu le hommer de
demonstrate the futility of the frustration argument  nouveau et¢dimma sa rupture de contrat. Cela
in the circumstances of this case. continue de prouver ladud#it’argument relatif

a l'impossibilit d'exécution dans les circonstances
de la pesente affaire.

The Crown had a contractual obligation to the La Couronne avaita Teégard de linting, une °°

respondent, which it breached by eliminating his  obligation contractaeliguelle elle a mangu’
position. As his right to seek damages for that en abolissant le poste de ce dernier. Comme l'in-
breach was not taken from him by legislation, he is etitd paseté prive par une loi de son dratdes
entitled to compensation. dommagesi@ts pour cette rupture, il a drait °

une indemng’
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E. Administrative Law Issue E. Question de droit administratif

As these reasons provide that the respondent is Comme les @$ents motifs gvoient que l'in-
entitled to damages in contract, it is unnecessary to e t@mdroita des dommages-g1€ts en raison
consider whether the Crown breached any duty of  d'une rupture de contrat, il n'estgegsaire
fairness in the decision-making process which  d'examiner si la Couronne aev@anqgudevoir
resulted in the respondent’s termination. However, eqdi€ dans le processusaisionnel qui a doren”
since the case was argued primarily on this basis, lieu au licenciement deel'ifibotefois, vu que
and it was the subject of extensive and conflicting  I'affaisgplaide principalement sur ce fonde-
commentary by the courts below, the issue should  ment et que ce point a fait I'objet de commentaires
be briefly addressed. elaboes et discordants de la part des tribunaux

d’instance in€rieure, il convient d’aborder lene-
ment la question.

The thrust of the respondent’s submission was L'idee mafresse de I'argumentation de I'inttm”

that since he lost his job as a result of governmenretait gue, puisqu’il avait perdu son emploi en rai-

tal action, he had a right to fairness in the making  son d’'une mesure gouvernementale, il await droit °

of that decision. Procedurally unfair or arbitrary  ce que cedtgsibn soit prise de maere équi-

decisions by government lack the force of law and  table. kesidhs du gouvernement qui até ”

are reviewable by the courtllicholson, supra, at  prises suivant une pmire igquitable ou arbi-

p. 328;Knight, supra, at p. 675. Crown employees, traire n'ont pas force de loi et sont susceptibles de

even those who have no specific statutory or nego-  @enitidiciaire par les tribunaux\icholson,

tiated terms protecting them from dismissal, have eci, au par. 328Knight, précité, a la p. 675.

the right not to be dismissed except in accordance  Les eemplig/la Couronne, @nie ceux qui ne

with the principles of natural justice. ebéficient pas de conditions d'emploi particu-
lieres, €gales ou @jocEes, les pregeant d'un
licenciement, ont le droit de ne pas€ licenogs
sauf en conformié”avec les principes de justice
naturelle.

In this case, the respondent’s termination had Dans la pesente affaire, le licenciement de I'in-
nothing to do with him personally, and is distinct eim’a riena voir avec lui personnellement, et
from those instances where an employee’s compe- gbeutlistinge’des caswla comgtence ou les
tence or capabilities are at issue. The respondent’s  capalith emplog sont en litige. Le licencie-
termination was the consequence of external ment de léntifodulait dEvenements egtieurs
events which had overtaken the Board on which he  qui avaientetdadBdmmission pour laquelle il
served, and the public policy choices taken by the caxeises fonctions et des choix de politique
Government of Newfoundland in response to  gouvernementale faits par le gouvernement de
changing public needs. This was not a situation  Terre-Neuvepemsé aux besoins publics chan-
where personal animus led those in governmentto  geants. |l ne s’agit pas d’'une situ#iiaimm-
use their authority unlawfully against an individual esitérsonnelle a amerdes membres du gouver-
over whom they had power, as was the case in  neraenécoOurir ilEgalementa’ leur pouvoir
Roncarelli v. Duplessis, [1959] S.C.R. 121, at contre une personne sur laquelle ils avaient auto-
p. 140. rig, comme @fait le cas dans I'affairBoncarelli

c. Duplessis, [1959] R.C.S. 121a la p. 140.

Both the decision to restructure the Board, and La décision de restructurer la Commission et la
the subsequent decision not to re-appoint theecisibn subsquente de ne pas nommer de nou-
respondent, werkona fide decisions. The decision  veau l'iningtaient des ekisions valables prises
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to restructure the Board was deliberated and de bonne foiediaiali de restructurer la Com-
enacted by the elected legislature of the Province  mistandlibérée et et adopte par ladgis-
of Newfoundland. This is fatal to the respondent’s  latloe de la province de Terre-Neuve. En con-
argument on bad faith, as legislative decision mak-equehnce, I'argument de lintienfelativement’la
ing is not subject to any known duty of fairness.  mauvaise foi ne tient pas, car la priseetiine d”
Legislatures are subject to constitutional require-  siegislative ne fait I'objet d’aucun devoir
ments for valid law-making, but within their con- edui® connu. Lesdgislatures sont assujettias °
stitutional boundaries, they can do as they see fit.  des exigences constitutionnelles pour que I'exer-
The wisdom and value of legislative decisions are  cice de leur pouvagifsdr soit valide, maia
subject only to review by the electorate. The judg-  diilr des limites que leur impose la constitu-
ment in Reference re Canada Assistance Plan,  tion, elles peuvent faire ce que bon leur semble.
supra, at p. 558, was conclusive on this point in  Seulselestéurs peuventethattre de la sagesse
stating that: “the rules governing procedural fair- et de la valeur elgsialis €gislatives. Le juge-
ness do not apply to a body exercising purely leg-  ment ddReei relatif au Regime d' assistance
islative functions”. See alshlartineau v. Matsqui publigue du Canada, précité, a la p. 558efait con-
Ingtitution Disciplinary Board, [1980] 1 S.C.R.  cluant sur ce point: «legles de Equig pro&du-
602, per Dickson J., at p. 628. rale ne s’appliquent @am organe qui exerce des
fonctions purementefjislatives». Voiregalement
Martineau c. Comité de discipline de I’ Institution
de Matsqui, [1980] 1 R.C.S. 602, le juge Dickson,
alap. 628.
In Reference re Amendment of Constitution of Dans le Renvoi: Résolution pour modifier la i
Canada, [1981] 1 S.C.R. 753, it was stated atConstitution, [1981] 1 R.C.S. 753, on a di la
p. 785: p. 785:

How Houses of Parliament proceed, how a provincial lcarfagont les chambres du Parlement pdent,
legislative assembly proceeds is in either case a matter celle dont une asdégidgiitive provinciale prede
of self-definition, subject to any overriding constitu- est dans chaque cas une question efiaitiorg 'sous
tional or self-imposed statutory or indoor prescription. It eserfve de prescriptions constitutionnelleeppric-
is unnecessary here to embark on any historical review rantes, ou de prescriptions awesimppoda loi ou
of the “court” aspect of Parliament and the immunity of internes. Il est inutile eredespe se lancer dans un
its procedures from judicial review. Courts come into examen historique de I'aspect «judiciaire» du Parlement
the picture when legislation is enacted and not before et de limendeitses predures au corté judi-
(unless references are made to them for their opinion on ciaire. Les tribunaux interviennent quand une loi est
a bill or a proposed enactment). [Emphasis added.] adogt'non avanta(imoins qu’on ne leur demande

leur avis sur un projet de loi par renvoi). [Je souligne.]

The respondent’s loss resulted from a legiti- Le prjudice subi par lintim” est le esultat 61

mately enacted “legislative and general” decision, d'ue@sibn «Egislative et gférale» prisedi-
not an “administrative and specific’ one: see timement et non d'ecisidh «administrative et
Knight, at p. 670. While the impact on him may be  parterel>: voirkKnight, précité, a la p. 670. Bien
singularly severe, it did not constitute a direct and  quedpsrcussions pour l'intimpuissent avoir
intentional attack upon his interests. His position iseté particulerement graves, il ne s'agissait pas
no different in kind than that of an unhappy tax- d'une attaque directe et intentionnelle contre ses
payer who is out-of-pocket as a result of a newly eréits. Sa situation n’est pas @if€nte de celle
enacted budget, or an impoverished welfare recipi-  d'un contribuablnent dsargerd’a cause
ent whose benefits are reduced as a result of aleg-  d’'un budget nouvellemest Biddptcelle d’'un
islative changes in eligibility criteria. This was not erBficiaire de l'aide sociale dont les prestations
a personal matter, it was a legislative policy sauluifesa’ cause de modificationsdislatives
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choice. The procedural rights arisingNicholson,  des crieres d'admissibilé. 1| ne s'agissait pas

supra, andKnight, supra, do not apply. Thereisno  d’'une affaire personnelle, il s’agissait d’un choix

general right to judicial review of the fairness of  de politigegidlative. Les droits precduraux

such decisions or their implications for individu-  so@svdansNicholson et Knight, précits, ne

als: Attorney General of Canada v. Inuit Tapirisat ~ s’appliquent pas. Il n’existe pas de dra#ngral au

of Canada, [1980] 2 S.C.R. 735. The respondent  coletrjudiciaire de Equig de telles écisions

has no claim to participation in the decisions lead- ou de leueg@a@tir des personneBrocureur

ing to the elimination of his position through com- général du Canada c. Inuit Tapirisat of Canada,

prehensive reforms. [1980] 2 R.C.S. 735. L'indimé peut pas revendi-
quer le droit de participer awedsions ayant con-
duit a I'abolition de son poste dans le cadre de
réformes globales.

The respondent also has no basis to challenge L'intim’e n'a pas non plus de motifs de contester
the decision not to re-appoint him. The question of daigibn de ne pas le nommer de nouveau. La
the respondent’s re-appointment is reached once it  question de la nouvelle nomination aestintim”
has been decided that his termination upon the dis-  vient une fois @q#éldcidd que son licencie-
solution of the previous Board was lawful and  ment au moment de la dissolution de lI'ancienne
effective. At that point the respondent would be in  Commissimit Egal et egcutoire.A ce stade,
no different position than any other member of the  limtir®é trouvait dans la enfe situation que
public vying for an appointment. It is difficult to  tout autre membre du public cherchagire’
comprehend how a candidate for public office can  nemlirést difficile de comprendre comment un
claim a right to participate in the appointment pro-  candidahé fonction publique peut revendiquer
cess. There is no vested interest at stake causing a  le droit de participer au processus de nomination.
duty of fairness to ariseKqight, supra). The Il n'existe aucun ietét acquis en jeu donnant lieu
respondent did not show any basis on which ha& un devoir deguig Knight, précité). L'intimé n'a
could have formed a reasonable expectation to betabli’I'existence d’aucun fondement sur lequel il
consulted in the process. aurait pu former une attente raisonnaite d~

consulg dans le processus.

F. Calculating the Respondent’s Damages F. Evaluation des dommages-intéréts de I'intimé

The respondent’s contract could be terminated Le contrat de lintine” pouvait prendre fin de
in one of three ways: by his resignation or death, traisrfa;, par saethission ou sa mort, par le
by his attaining the age of 70 or for bad behaviour.  fait qu'il atteigagel'de 70 ans ou pour une
The respondent could choose to leave at any time,  inconduite. leinpiouvait choisir de partia °
but could not be terminated with notice. It was  n’'importe quel moment, mais il ne pouveitgas ~
neither a contract for indefinite employment, nor  liceravec peavis. Il ne s'agissait pas d'un con-
for a fixed term. The respondent’'s damages must trat de teadaiEe indtermirée ou @termirge.
be calculated based on his loss of the chance to  Les dommagétsirdé lintin€ doivent etre
serve his full term and earn the accompanyingevallgs en fonction de la perte de la chance d'exer-
salary and benefits. cer ses fonctions pendant toute ége dlur'‘contrat
et de gagner le salaire et les avantages s'y ratta-
chant.

In this case, the respondent’s remuneration over Dans la pesente affaire, leerhurération de I'in-
the remaining years of his appointment was etipour les amees restantes de sa nomination
known, and the only issue is whether he wouldetait’connue et la seule questiartrancher est de
have served out his full term. The record shows  savoir s'il auraitegescfonctions pendant toute



[1999] 3 R.C.S. WELLS C. TERRE-NEUVE Le juge Major 225

that the respondent took his position seriously and |l2eddi® son mandat. Le dossier montre que

pursued further education to better his understand-  I'smfinehait son emploi aegéux et qu’il avait
ing and performance of his duties. There was no  suivi une formation eompidire en vue de
evidence to suggest his imminent departure. mieux comprendre et de meeuxeexses fonc-

tions. Rien dans la preuve ne teadndiquer un
départ imminent.
As a contractual claim, the usual rules relating Comme il s'agit d’'une etlamation contrac- 65
to mitigation of damages applMeilsonv. Vancou-  tuelle, les egles habituelles en meté de mitiga-
ver Hockey Club (1988), 51 D.L.R. (4th) 40 tion des dommagesiiEts s'appliquentiNeilson
(B.C.C.A); Gunton v. London Borough of c.Vancouver Hockey Club (1988), 51 D.L.R. (4th)
Richmond Upon Thames, [1980] 3 All E.R. 577 40 (C.A.C.-B.)Gunton c. London Borough of
(C.A)). The respondent is a man of considerabl&ichmond Upon Thames, [1980] 3 All E.R. 577
political acumen and public profile, and did not (C.A.). L'inéingui a un sens aigu de la politique
languish in unemployment following his termina- et est connu publiquement, n'est pas rest
tion from the Board. Indeed, he presently serves as  longtemps sans emgdos@piicenciement de
the elected mayor of St. John's Newfoundland. la Commission. En fait, il est actuellement maire
Therefore, it is clear that he was able to mitigate  de la ville de St. JmAse-Neuve. Par cams”
his loss of long-term steady employment. He was,  quent, il est claireqaiil capable de mitiger la
however, under no obligation to accept the lesser  perte d'un emploi staiolg terme. Toutefois, il
position of “Consumer Advocate”, which was etgit pas oblig d’accepter le poste moins impor-
abolished soon after in any event. There is no sug-  tant de protecteur du consommateur, qui a de toute
gestion that the respondent could have reasonablyconf aboli peu de temps @ Rien ne donne
mitigated his loss of pension benefits. a penser que lintim aurait pu raisonnablement
limiter la perte de prestations de retraite.

On its review of the Record and the evidence Suited un examen du dossier et @dnients de 6
regarding the respondent performance and inten-  preuve concernant I'exercice des fonctions de I'in-
tion regarding the position, the Court of Appeal diraf son intention faca Son poste, la Cour
awarded the respondent damages of two and one-  d'appel aeéctmtimé des dommages-at”
half years salary, along with any pension benefitsets repesentant deux ans et demi de traitement,
to which he would have been entitled for such  ainsi que les prestations de retraite auxquelles il
additional service (i.e., seven years). The Court of  aurait eu droit pour assaimservice addition-
Appeal noted its hesitancy to assess damages inthe  nelted.(sept ans). La Cour d'appel a signal
first instance, absent any comment on the subject  esitationa évaluer des dommages-éréts, le
by the trial judge. However, it held at p. 288 that,  juge de mn@minstance n’ayant fait aucun com-

“liln the interests of expedition and, hopefully, to  mentaree sujet. Toutefois, elle a stt@ la

avoid further litigation and passage of time, we p. 288, greDUCTION] «[d]ans le but d’acelé-

have decided to deal with damages here”. rer les choses etoresfe, poueviter d’autres
litiges et la perte de temps, nous avosesidf de
nous prononcer sur les dommagesiiEts».

We agree that ordinarily the assessment of dam- Nous convenons qu’habituellemengvédluation 67

ages would have been referred back to the trial des dommaggssirtiraiet renvoge au juge
judge, but share the Court of Appeal’s concerns de preminstance, mais nous partageons les
regarding timeliness. While the appellant Crown eqmdupations de la Cour d’appel en ce qui con-
objected to the Court of Appeal's awarding dam-  cerneeléritd. Bien que la Couronne appelante
ages, no compelling reasons were given as to why  se soitesbpaetfait que la Cour d’appel accorde
the award was too high or otherwise not appropri- des dommageStsntaucune raison irapéuse
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ate in these circumstances. It is not without prece- etalon®e pour émontrer que les dommages-
dent for this Court to affirm a damage award made eréi$ accord$étaient tropelevés ou non appro-
in the first instance by a Court of Appeal: see egprifans les circonstances. Il est arGgue notre
Bellechasse Hospital v. Pilotte, [1975] 2 S.C.R.  Cour confirme les dommagesi#ts accords$ en
454, premier lieu par une Cour d'appel: véidpital
Bellechasse c. Pilotte, [1975] 2 R.C.S. 454.

Similarly, in Reaney v. Co-operative Wholesale De méme, dans l'aaf Reaney c. Co-operative
Society, Ltd., [1932] W.N. 78, the English Court of Wholesale Society, Ltd., [1932] W.N. 78, la Cour
Appeal assessed damages in the first instance upon  d'appel d’Angleteeralld les dommages-
the appeal of a wrongful death case, again for the erétst’en premier lieu dans un appel d’'une affaire
sake of avoiding an unproductive delay which  deed’caus’par la faute d’autruggalement afin
would have wrought more injustice than benefit. ewitér un retard improductif qui aurait ent/@”
Section 46.1 of thesupreme Court Act, R.S.C., plus d'injustice que d'avantages. L’article 46.1
1985, c. S-26, provides that: de lai sur la Cour supréme, L.R.C. (1985),

ch. S-26, peVoit:

46.1 The Court may, in its discretion, remand any 46.1 La Cour peut renvoyer une affaire en tout ou en
appeal or any part of an appeal to the court appealed paldiguridiction inErieure oua’celle de prenare
from or the court of original jurisdiction and order any instance et ordonner les mesures qui lui semblent appro-
further proceedings that would be just in the circum- egsi’
stances.

The respondent was terminated more than nine  L'mtapanteté licenceg il y a plus de neuf ans,

years ago, any further delays are not in the inter-  tout autre retard ne servirait pg& tiatia jus-

ests of justice and the case ought to be concluded. tice et I'affaire ddreaitéeea terme. Compte

In all the circumstances, the damages assessed by  tenu de toutes les circonstances, les dommages-

the Court of Appeal are reasonable, and fairly er#is évallies par la Cour d'appel sont raison-

compensate the respondent’s loss. The record does  nables et indeeuus@tiiement l'intine” pour

not support the awarding of any other damages, d@gice subi. Rien au dossier n’appuie I'attri-

accordingly, the order of the Newfoundland Court  bution de dommagaétmtdditionnels et I'or-

of Appeal is affirmed. donnance de la Cour d’'appel de Terre-Neuve est
donc confirnge.

IV. Disposition IV. Dispositif

Accordingly, the appeal is dismissed. The En congguence, le pourvoi est regetl’intimé
respondent shall have his costs in this Court and  a a@redts dpens dans toutes les cours.
throughout.

Appeal dismissed with costs. Pourvoi rejeté avec dépens.
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