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Appeal can ease its concern over what it feels is an
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appeal.

The accused was convicted by a jury of one count of
assault, two counts of assault and sexual assault against
his common law spouse and one count of obstruction of
justice. He was sentenced to four years in prison. He

appealed his conviction but not his sentence. The Cou
of Appeal dismissed the appeal against conviction
However, based on its unease over the prison term
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RrSents: Le juge en chef Lamer et les juges L'Heureux-
&ubonthier, lacobucci, Major, Bastarache et Binnie.

EN APPEL DE LA COUR D’APPEL DE TERRE-NEUVE

Droit criminel — Appels — Cour d’appel — Compé-
tence — Détermination de la peine — Une cour d’ appel
possede-t-elle une compétence inhérente lui permettant
de modifier la peine infligée en I’absence d’'un appel
interjeté contre la sentence? — Une cour d’ appel peut-
elle apaiser ses inquiétudes a I'égard d'une peine
qu’elle juge inadéquate en invitant I’ avocat a demander
I"autorisation d’en appeler?

Le jusckd I'accug coupable relativemeatun

chef de voies aleldait, chefs de voies de fait et
d’agression sexuelle contre sa conjointe deufait et °
chef d’erdréavgustice. Il aefé condama’a quatre
rt  ans d’'emprisonnement. |l @ iappgttie saedlara-
. tion de culgabiigis non de la peine qui luie®”
it  eefliga Cour d’appel a reget’appel forng contre la

elected to exercise what it deemed to be an inherentecladtion de culpabibt” Toutefois, en raison du ma-

jurisdiction to review sentence on its own motion, even
in the absence of an appeal against sentence. Counsels
were ordered to return to present argument on the sen-
tence. The Crown appeals the Court of Appeal’s order

on sentence.

Held: The appeal is allowed.

Per Lamer C.J. and Gonthier, lacobucci, Major, Bas-

laise qu’elle a ressenti devaribdke m’emprisonne-

ment, la Cour d'apped a’exercer ce quelle a

tenu pour unetecmepinbfente afin deaviser la
sentence de son propreechefemrabsence d’'un

appel integetontre celle-ci. Elle a ordoerdux avo-
cats de revenir devant elle pouegenter des observa-
tions sur la sentence. Le mirmst public se pourvoit
contre I'ordonnance rendue par la Cour d’appel au sujet
de la sentence.

Arrét: Le pourvoi est accueilli.

Le juge en chef Lamer et les juges Gonthier,

lacobucci, Major, Bastarache et Binnie: Les cours d’'ap-
pel nege#saucune coreence inkfente leur per-
mettant d’examiner la peieednfigtug reconnu
coupable, en I'absence d'appelrfiventa sentence.
Une cegierUniquement par des dispositioegi$la-

tarache and Binnie JJ.: Appellate courts do not have
inherent jurisdiction to consider a sentence imposed
upon an accused after conviction, in the absence of an
appeal against sentence. No such power exists in a court
that is governed solely by a statutory framework.
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A review of the line of authority considered by the tives ne gessaucun pouvoir de la sorte. Un examen
Court of Appeal to support its claim to inherent appel- desisibns sur lesquelles la Cour d'appel s’est
late jurisdiction to deal with sentencing reveals, first, appupour faire valoir la congpénce inkfente lui
that some of the cases do not necessarily support such permettant derecdenia” sentencevéle, premere-

an assertion, and second, that those that do support it all ment, que certaines deisoss di'appuient pas
purport to follow a single British case that does not in ecassairement une telle affirmation et, demeément,
fact support the existence of that jurisdiction. que toutes celles qui I'appuient soggcensire une

seule @cision britannique qui rtaye pas, enedlit,
I'existence de cette corafgEnce.

While appellate courts have no explicit statutory right Bien que la loi nemopés explicitement aux cours
to invite appeal on sentence, they do possess the right to d’appel le droit d'inviter lesapatieeter appel de
ask the parties questions during oral argument. But an la sentence, il reste que les cours d’appel ont bel et bien
appellate court’s jurisdiction in this area is seriously le droit de poser des questions aux parties pendant I'ar-
limited and should be exercised in only the rarest of cir- gumentation orale. Cependant, kEtenoenpd’une
cumstances. As long as the question is not raised in a cour d'appel dans ce domareussirent lim@é
manner which suggests bias or partiality on the part of et neteiexereé que &S exceptionnellement. Tant
the appeal court, such a question is proper. The Court of gue la question n'est pasesduie®” mamre qui
Appeal’s reasons for judgment, which speak of an denpenser que la cour d’appel n’est pas impartiale,
“unease” and “discomfort” with the sentence imposed, une telle question esefdhdEssort des motifs de la
indicate that the necessary threshold for raising the issue Cour d'appel, dans lesquels elle parle du «malaise» et de
of a sentence appeal with counsel was not met. Courts elesgessentis devant la peine irfeégqu’il n’a pas
should refrain from raising the issue unless, afterett satisfait au crére peliminaire applicable pour por-
reviewing the conviction appeal, there is some prelimi- ter la question de I'appel de la sarltattertion des
nary indication that the sentence is “clearly unreasona- avocats. Les tribunaux doivent s’abstenir de soulever
ble” or “demonstrably unfit” in the sense of being cette questiomoins que, aps avoir examia T'appel
outside the acceptable range. The Court of Appeal con- declardfion de culpabilt’ des indications plimi-
ducted what amounted to de facto sentence review naires donnanpenser que la peine infligest «nette-
which was inappropriate. Its reasoning gives rise to a menatisbnnable» ou «manifestement pas inekop”
reasonable apprehension of bias in favour of the a-abte en dehors des limites acceptables. L’examen
accused. auquel s’est leg”la Cour d'appel corresporal une
révisionde facto de la sentence, ce cefiait inapprope.
Son raisonnement suscite une crainte raisonnable de
partialitt en faveur de l'acces”

Per L'Heureux-Dul®¥ and Gonthier JJ.: The Court of Les juges L'Heureux-Dub”et Gonthier: Une cour
Appeal has no jurisdiction to review a sentepogprio d’appel n'a pas congténce pouraviser une peine infli-
motu. In the absence of jurisdiction to entertain a sen- eepgbprio motu. N'étant pas congiénte pour entendre
tence appeal, the Court of Appeal was clearly wrong to un appel de la sentence, la Cour d’appel a clairement
comment on the adequacy of the sentence. The com- commis une erreur en commentant la justesse de la
ments attract a reasonable apprehension of bias, all the peineeniigs commentaires suscitent une crainte
more so since such comments may be perceived as raisonnable degyastiakt’d’autant plus qu’ils peu-
reflecting myths and stereotypes about complainants in  atemtpecus comme reditant des mythes et degst’
sexual assault cases. eotypes au sujet des plaignants dans les affaires

d’'agression sexuelle.
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The judgment of Lamer C.J. and Gonthier, Versiondaése du jugement du juge en chef
lacobucci, Major, Bastarache and Binnie JJ. was Lamer et des juges Gonthier, lacobucci, Major,
delivered by Bastarache et Binnie rendu par

THE CHIEF JUSTICE — LE JUGE EN CHEF—

I. Introduction I. Introduction

The central issue in this appeal is whether appel- La principale questioa fésoudre dans le gsént
late courts have any inherent jurisdiction to con-  pourvoi est de savoir si les cours d'appaéposs”
sider the sentence imposed upon an accused after  unestemrginbfente leur permettant d’exa-
conviction, in the absence of an appeal against sen-  miner la peineds@fligiccug reconnu coupa-
tence. The respondent was convicted by a jury of  ble, en I'absence d’appeldoniné la sentence.
two counts of assault and sexual assault against his  Un jueglaedl'intimé coupable relativemeat *
common law spouse, occurring over an extended  deux chefs de voies de fait et d’agression sexuelle
period of time, one count of assault which  contre sa conjointe de fait (infractions dont la com-
occurred on January 3, 1993 and one count of  mission s'est peelatagis le tempsy, un chef
obstruction of justice. The trial judge sentenced the  de voies de fait (commises le 3 janvier 4993) et °
respondent to four years’ imprisonment. The  un chef d’entalegjustice. Le juge du pres'a
respondent appealed his conviction but not his sen-  corelfimiihé a quatre ans d’emprisonnement.
tence. The Crown indicated an intent to appeal the  L'mtamnterjed”appel de saedlaration de cul-
sentence but elected not to pursue the matter after  pabhilitis non de la peine qui lueg infligée.
the hearing on the conviction appeal. The Court of  Le nairéspublic a annomcson intention d’en
Appeal dismissed the appeal against conviction but  appeler de la sentence, maiddé alelne pas
ordered that counsel return to present argument on  donnerasiaféaire apes I'audition de I'appel
the sentence. The court held that it had an inherent  declardfion de culpabibit’La Cour d’appel a
jurisdiction to consider the sentence on its own  eefgippel de la dtlaration de culpabilitmais
motion (roprio motu), even in the absence of an  a ord®raux avocats de revenir devant elle-pr’
appeal against sentence. The Crown appealed the  senter des observations sur la sentence. La cour a
decision of the Court of Appeal to this Court and, ecid® qu’elle possdait une comgtence inkfente
in the interim, the Court of Appeal’'s order was  qui lui permettait d’examiner la serpeo@eo
stayed. On June 25, 1999, the Court of Appeal (irmotu, méme en I'absence d'un appel farmobntre
a separate proceeding) granted the respondent an  celle-ci. Leemimsblic a interjetappel de la
extension of time in which to file a notice of appli- ediSion de la Cour d’appel devant notre Cour et,
cation for leave to appeal from sentence. dans lintervalle, 'ordonnance de la Cour d’appel
a été suspendue. Le 25 juin 1999, la Cour d’'appel
(dans une instance distincte) a aceaadlintime
une prorogation duedai fixé pour @poser l'avis
de demande d’autorisation d’appel de la sentence.
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This Court allowed the Crown’s appeal from the Notre Cour a accueilli le pourvoi du mirese 2

Bench. The Court of Appeal’s order that the par- publi@audience. L’'ordonnance de la Cour d’ap-

ties return to present argument on sentence was  pel portant que les parties doivent revenir devant
guashed. We indicated that reasons for judgment elle pesemer des observations sur la sentence
would follow. These are those reasons which elab- ettaahnufe. Les motifs qui suivent expliquent

orate briefly on our decision. lervement notre etision.
II. Background Il. Le contexte

The indictment of the respondent contained four L’acte d’accusation comporte quatre chefs. Les?
counts. Counts 2 and 3 were of a general nature  eimaxiet troi@me chefs, de naturesigirale,
alleging both physical and sexual abuse on the ega#ht que la plaignante a fait I'objet d’'une vio-
complainant over an extended period of almost six  lenda fois physique et sexuelle pendant une
years. Count 1 referred to a specific assault on Janeriog® de presque six ans. Le premier chef ren-
uary 3, 1993 in which the complainant's arm was  \@ides voies de fait pcises, commises le 3
fractured. Count 4 referred to a charge of obstruc-  janvier 1993, au cours desquelles la plaignante a
tion of justice arising from the respondent’s death  subi une fracture du bras. Lemaathef con-
threats against the complainant in the event that cerne I'endrdagustice eSultant des menaces
she should proceed with her allegations of abuse.  de modresfcontre la plaignante pour I'em-
The respondent was convicted by a jury of all eclpér de donner suie Ses a#igations de vio-

counts. He was sentenced to a total period of incar-  lence. Un jamglaed’intimé coupable relative-
ceration of four years after consecutive sentences  m@mdotus ces chefs. |l a& condama’a une
were imposed for each conviction. peine d’emprisonnement d’'uneedtotale de

guatre anaés apes que des peines cegstives
furent infligées pour chaqueedlaration de culpa-
bilite.
The accused appealed his conviction but did not L'accusg a interjet” appel de la etlaration de 4
seek leave to appeal his sentence. The Court of culgalildis n'a pas demamadlautorisation
Appeal dismissed the conviction appeal: (1998), d’en appeler de la sentence. La Cour d’'appel a
163 Nfld. & P.E.I.R. 132. However, it indicated in  rejeton appel de laedlaration de culpabitt’
its reasons for judgment by Marshall J.A.,, at (1998), 163 Nfld. & P.E.l.R. 132. Toutefois, dans
p. 147, that it felt “sufficient unease over the prison  ses matifigds par le juge Marshall, la cour dit,
term” to invoke its alleged “inherent appellatea la p. 147, ressentimRADUCTION] «un malaise
power” to review the sentence on its own motion.  suffisant devantetiodg™ d’emprisonnement»
It ordered that counsel return to present argument  pour invoqueletsmgué TRADUCTION] «com-
on the sentence within a week. etefnce inbfente» etaviser la sentence de son
propre chef. Elle a ordoerdux avocats de revenir
devant elle dans une semaine pougspriter des
observations sur la sentence.

lll. Relevant Statutory Provisions lll. Les dispositiomgjiElatives pertinentes

Criminal Code, R.S.C., 1985, c. C-46 Code criminel, L.R.C. (1985), ch. C-46 5

675. (1) A person who is convicted by a trial courtin  675. (1) Une personneetiage coupable par un tribu-
proceedings by indictment may appeal to the court of nal de @rermstance dans des pedares sur acte
appeal d’accusation peut interjeter appel, devant la cour

d’'appel:

(a) against his conviction a) de sa dclaration de culpabit
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(i) on any ground of appeal that involves a question
of law alone,

(ii) on any ground of appeal that involves a ques-
tion of fact or a question of mixed law and fact,
with leave of the court of appeal or a judge thereof
or on the certificate of the trial judge that the case
is a proper case for appeal, or

(iii) on any ground of appeal not mentioned in sub-
paragraph (i) or (ii) that appears to the court of
appeal to be a sufficient ground of appeal, with
leave of the court of appeal; or

(i) soit pour tout motif d’appel comportant une
simple question de droit,

(ii) soit pour tout motif d’appel comportant une
guestion de fait, ou une question de droit et de fait,
avec l'autorisation de la cour d’appel ou de I'un de
ses juges ou sur certificat du juge despremi’
tance attestant que la cause est susceptible d’appel,

(iii) soit pour tout motif d’appel non mentann”
sousalifi) ou (ii) et jug” suffisant par la cour
d’'appel, avec l'autorisation de celle-ci;

(b) against the sentence passed by the trial court, with b) de la sentence rendue par le tribunal de pFrEmi’

leave of the court of appeal or a judge thereof unless

that sentence is one fixed by law.

678. (1) An appellant who proposes to appeal to the
court of appeal or to obtain the leave of that court to
appeal shall give notice of appeal or notice of his appli-
cation for leave to appeal in such manner and within
such period as may be directed by rules of court.

instance, avec I'autorisation de la cour d’appel ou de
'un de ses juge®moins que cette sentence ne soit

de celles que fixe la loi.

678. (1) Un appelant qui se propose d'introduire un

recours devant la cour d’appel ou d’obtenir de ce tribu-
nal I'autorisation d’interjeter appel, donne avis d’appel

ou avis de sa demande d’autorisation d’appel, de la
enaret dans leedai que leseagles de cour peuvent

prescrire.

(2) The court of appeal or a judge thereof may at any

time extend the time within which notice of appeal or
notice of an application for leave to appeal may be
given.

(2) La cour d’appel ou l'un de ses juges peut proroger

d&dadde I'avis d'appel ou de l'avis d'une demande

d’autorisation d’'appel.

687. (1) Where an appeal is taken against sentence, 687. (1) S'il est interje¢"appel d’une sentence, la cour

the court of appeal shall, unless the sentence is one fixed
by law, consider the fitness of the sentence appealed
against, and may on such evidence, if any, as it thinks fit
ectéant, qu’elle croit utile d’exiger ou de recevoir:

to require or to receive,

d’appelerersiohoins que la sentence n’en soit une
eigendne la loi, la justesse de la sentence dont
appel est mtetjgteut, d'ams la preuve, le cas

(a) vary the sentence within the limits prescribed by a) soit modifier la sentence dans les limites prescrites

law for the offence of which the accused was con-
victed; or

(b) dismiss the appeal.

(2) A judgment of a court of appeal that varies the

sentence of an accused who was convicted has the same
force and effect as if it were a sentence passed by the
nonee par le tribunal de preere instance.

trial court.

IV. Decision of the Court of Appeal

The Court of Appeal dismissed the appeal

against conviction. However, based on its “unease”

with the length of the prison term imposed, the

par la loi pour l'infraction dont laecis dclag

coupable;
b) soit rejeter I'appel.

(2) Un jugement d’une cour d’appel modifiant la sen-
tence d'enqac@aete dEcla€ coupable a la eme
vigueur etnle effet que s’iefait une sentence pro-

IV. Laedision de la Cour d'appel

La cour d’appel a rejetl'appel de la dtlaration

de culgabilitoutefois, compte tenu du
«malaise» ressenti devantek diirla peine
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court elected to exercise what it deemed to be an  d’emprisonnememdnfigiour a choisi d'exer-

inherent jurisdiction to review the sentence evenin  cer ce quelle eoagidtre une comgtence

the absence of an appeal against sentence. Its con- erenth pour aviser la sentence enie en |'ab-

clusion that it possessed such jurisdiction stemmed  sence d'appel éentenjgté celle-ci. Elle a con-

entirely from its reading of the teSentencing (4th  clu qu’elle avait congtence en se fondant eari-

ed. 1994) by C. Ruby wherein the author provided  ment sur son #&tetipn de I'ouvrage intitel’

(at p. 455) five case precedents as authority foBentencing (4¢ éd. 1994), dans lequel C. Ruby

such an inherent appellate jurisdiction. The court  s'appmula,p. 455, sur cinq eeédents jurispru-

expressed its concern over the evidence presented  dentiels pour affirmer I'existence de cette comp’

in this case, particularly the evidence of the com-  tencesrémté des cours d'appel. La cour a

plainant. The complainant's motivation for laying  expeirbn inqutude au sujet desléments de

the charges was questioned as the court speculated  preaseng®’en I'espCe, en particulier ceux

she may have been prompted by the accused’s new  qaiéosbumis par la plaignante. La cour s’est

relationship with another woman. The “indirect  inteeegsur les motifs pour lesquels la plai-

effect” of a motive inspired by vengeance had to  gnante aepib®l les accusations, awamt que

be considered. Furthermore, the court felt that its etaif peutetre la nouvelle relation de l'acaus”

perusal of the record showed several indicia of avec une autre femme qui |'avaitemussf.

exaggeration by the complainant with respect toTRAPUCTION] L'«effet indirect» de motifs inspés

the extent and nature of the abuse and injuries suf-  par la vengeancesttevjaits"en consatation.

fered. Finally, the court concluded that its En outre, de 'avis de la cour, une lecture attentive

“extreme discomfort” over the length of the sen-  du dosseglait plusieurs indices d’exagation

tence could be further traced to the lack of need for  de la part de la plaignanta fetemtdue ea la

specific deterrence. The Court of Appeal observed  nature de la violence etjddies subis. Enfin,

that the accused and complainant were no longer la cour a conclu quUERSDUC[TION] «profond

involved in an intimate relationship. Accordingly, = malaise» devant laeddg la peine d’emprison-

the court assumed that the need for specific deter-  nement petreaigdlement & au fait qu'il n’y

rence was negligible to non-existent. The parties  avait pas lieu de rechercher un effet dissuasif sp”

were ordered to return in one week to present cifique. La Cour d’appel a fait remarquer que I'ac-

argument on sentence. euet la plaignante ataient plus unis par des
liens intimes. En comsjuence, la cour a supgos’
que le besoin deffet dissuasif eggifique était
négligeable, voire inexistant. La cour a ordenn’
aux parties de revenir devant elle dans une
semaine pour psenter des observations sur la sen-
tence.

V. Analysis V. L'analyse

At first blush this appeal could be disposed of Au premier abord, notre Cour pourrait trancher’
quickly by dealing with the central issue of rapidement lesgnt pourvoi en statuant sur la
whether there is any inherent appellate power to  question principale de savoir si les cours d’appel
deal with sentencing matters in the absence of an egdess une congiénce inkfente pour con-
appeal against sentence. The answer is clearly itrerd€s questions relativada dstermination de
“no”. No such power exists in a court that is gov-  la peine en I'absence d'appe! ¢omtre la sen-
erned solely by a statutory framework. However, a  tence. De wuitierice, la @ponse est «non».
second glance reveals that this case involves a  Une egig tiniquement par des dispositions
more complicated subsidiary issue. If an appellateegislatives ne possle aucun pouvoir de la sorte.
court cannot deal with the matter of sentence inthe  Toutefois, auedeixtoup d'ceil, la psente
absence of an appeal on that issue, can it assuage  affaire comporte une question incidente plus com-
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its concern over what it feels is an improper sen-  pkgwbi la cour d’appel ne peut aborder la ques-
tence by inviting counsel to seek leave to appeal? tion de la peine en I'absence d’appelantetjet”
The respondent argues that appellate courts hawsard; peut-elle apaiser ses irjudes devant une
the power to invite argument on specific matters. |  peine qu’elle jugedoate en invitant 'avocat °
will elaborate on these two issues in turn. Finally, = demander l'autorisation d'en appeler? & intim’
in light of the respondent’s successful application etgmd que les cours d’appel ont le pouvoir d’invi-
for an extension of time to seek leave to appeal ter les parpEsenter des observations sur des
sentence, | will discuss my concerns with the  questi@isrdiirées. Je commenterai ces deux
appellate judgment in this case which cause me to  questions tmur.” Enfin, compte tenu du fait
suggest that any further hearings be conducted que la demande deesl¥iginta obtenir une
before a differently constituted panel. In my view,  prorogation elaidjour demander l'autorisation
the reasoning of the Court of Appeal givesrisetoa  d’en appeler de la sentdmeecuéillie, je ferai
reasonable apprehension of bias in favour of the  part de mescppations au sujet de l'etrgue
respondent. la Cour d'appel a rendu dans Esemte affaire,
lesquelles m'arnenta dire qu'il y a lieu de tenir
toute audience wdtieure devant une formation dif-
ferente.A mon avis, le raisonnement de la Cour
d’appel suscite une crainte raisonnable de padialit”
en faveur de l'intine’

A. Appellate Court Powers A. Les pouvoirs des cours d appel

It is clear that there is no inherent appellate |l est clair que les cours d'appel ne et
court jurisdiction. This statement has been explic- aucune eemge inbfente. Cette egle aet
ity made in numerous cases and should be well  afrrakplicitement dans de nombreusesi-d”
understood. Most recently R v. Thomas, [1998]  sions et devraietfe bien comprise. & Ecem-
3 S.C.R. 535, | reiterated the established principle = ment, danst IRrc. Thomas, [1998] 3 R.C.S.
that courts of appeal are purely statutory bodies. 535, ¢itéré” le principeetabli que les cours
La Forest J. earlier emphasized this concept in  d’appel n'existent qu'en vertu de la loi. Le juge
Kourtessis v. M.N.R,, [1993] 2 S.C.R. 53, at pp. La Forest avag@demment mis ce principe en
69-70: relief dans I'aef Kourtessis c. M.RN., [1993] 2

R.C.S. 53, aux pp. 69 et 70:

Appeals are solely creatures of statute;Ree Melt- Les appels ne sont qu'uneeation de la loietrite;
zer, [1989] 1 S.C.R. 1764, at p. 1773. There is no inher- voirelfdRr"c. Meltzer, [1989] 1 R.C.S. 1764a la
ent jurisdiction in any appeal court. Nowadays, how- p. 1773. Une cour d'appel reslgpqsss de corep’
ever, this basic proposition tends at times to be ten@¥ente. De nos jours toutefois, on a parfois ten-
forgotten. Appeals to appellate courts and to the danablier ce principe fondamental. Les appels
Supreme Court of Canada have become so established devant les cours d’appel et la @perdsugranada
and routine that there is a widespread expectation that sont devenus si courants que I'on stettaiednhght
there must be some way to appeal the decision of a couast ce qu'il existe un moyen quelconque d’en appeler de
of first instance. But it remains true that there is no right  deisidn d’un tribunal de premié instance. Toute-
of appeal on any matter unless provided for by the rele- fois, il demeure qu'il n'existe pas de droit d’appel sur
vant legislature. une question sauf sidgislateur comgient I'a pgvu.

The jurisprudence of this Court has definitively  La jurisprudence de notre Cour aetidiicde

established therefore, that appellate courts cannotconfafinitive que les cours d’appel ne peuvent

claim any inherent jurisdiction. etendre posxtler une quelconque cosgtphce
inhérente.
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The Court of Appeal in this case based its claim En I'espece, la Cour d'appel fonde seefntion 9

to inherent appellate jurisdiction to deal with sen-a une cometence inkfentea I'egard de la eter-
tencing on Ruby's textSentencing, supra.  mination de la peine sur I'ouvrage de Ruby ingéitul”
Mr. Ruby makes reference to five cases which irSentencing, op. cit. Monsieur Ruby faiteférencea’
his view provide the authority for inherent appel-  cinecidions qui,a son avisefablissent I'exis-
late sentencing jurisdiction. A review of this line  tence de la eenge inbfente des cours d'appel
of authority reveals, first, that some of these cases erematé dtermination de la peine. Un exa-
do not necessarily support Mr. Ruby’s assertion, men de eesialis e\ele, premerement, que
and second, that those that do support it all purport  certaines deaigisms n'appuient paeoéssai-
to follow a single British case that does not in fact  rement l'affirmation de M. Ruby et,edexi
support the existence of that jurisdiction. ment, que toutes celles qui I'appuient s@@scens”
suivre une seuleetision britannique qui etaye
pas, en ealité, I'existence de cette coefgnhce.

In two of the cases cited by Mr. Ruby, the Dans deux desetisions ciées par M. Ruby, 10
accused had actually initiated appeals against sen-  lacush fait, interjet’appel de la sentence.
tence. InR. v. Henry (1927), 20 Cr. App. R. 117,  DaRsc. Henry (1927), 20 Cr. App. R. 117, l'ac-
the accused specifically appealed his sentence e eusa appel’expressiment de sa peine, qui
which included a term of “preventive detention” comprenait uegodé [TRADUCTION] «[d’]incar-
following his conviction and labelling as a “habit- erationa des fins m@ventives», ags avoireté
ual criminal”’. The court considered that the ectii€ coupable et reconn@RADUCTION] «repris
accused’s record was very bad but that he had de justice». La cour e @stiféccusavait un
shown initiative in gaining employment and, edrimauvais dossier, mais qu'il avait fait preuve
therefore, the term of preventive detention was  d'initiative en se trouvant du travail et, en cons’
removed. In my view, this case can only be quencegtiogeé d'incarefationa des fins pg-
referred to as support for the notion that where an  ventiva#s eetfranckée. A mon avis, cette eti-
accused appeals his or her sentence, a court can  sion permet tout au plus de soutenir que lorsqu’un
reduce the sentence on its own judgment without  &censappelle de la peine qui luet infligée,
returning the matter to a sentencing judge. While le tribunal eeluirg celle-ci de son propre chef
the headnote states: “the Court nmgprio motu  sans renvoyer l'affaire au juge chardé @termi-
reduce the primary sentence”, the case does not ner la peine. Bien que le sommaimzpou@: [
support the notion that the court could reduce serFiON] «la Cour peuteduire la sentence principale
tence when it was not appealed. proprio motu», la dcision n&taye pas l'iée que la

cour peut eduire une peine en l'absence d’appel
formé contre la sentence.

In R v. Towers (1929), 21 Cr. App. R. 74, the  Dars R. c. Towers (1929), 21 Cr. App. R. 74, 11
accused applied for leave to appeal his conviction.  I'aceudémaneI'autorisation d'interjeter appel
At the hearing, he also asked the court to give  deestadition de culpabitit’A I'audience, il a
leave to appeal against sentence. The Crown raisegjalernent demaed la cour de 'autorisea inter-
no objection to the application being extended to  jeter appel de la sentence. Lerenjmistlic ne
include the question of sentence. The court noted  s’est pasespmesque la demande seiafgie
that it was “unintelligible” why the accused would  pour inclure la sentence. La coue guidtétait
not have applied for leave to appeal his sentenceTRADUCTION] «incompghensible» que I'accas’
Crown counsel “concede[d] the point” (p. 75). The  n’ait pas dem#adforisation d’en appeler de la
court further held that since Crown counsel was  sentence. L'avocat duemgnisiblic TRADUC-
present in the courtroom, it would deal with theTION] «a admis ce point» (p. 75). La couegale-
matter immediately. The accused’'s sentence was  metittdque, puisque l'avocat du mirgsg
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reduced from a prison term to a fine. The reduction  pudtiiit pesent dans la salle d'audience, elle
was mandated because the trial judge was under a  traiterait de la questediatamént. La peine
mistaken impression that he did not have the d'emprisonnementadligeiccus aete rempla-
power to impose a fine. Since it was “perfectly eecpar une amende. La peine dewit Eduite
obvious” that he did indeed have such a power, the  parce que le juge ds avadi conselé a tort
Court of Appeal substituted that result. | would  qu'il n"avait pas le pouvoir d'infliger une amende.
note however that the accusedTiowersdid spe- Comme iletait [TRADUCTION] «parfaitementevi-
cifically seek leave to appeal his sentence which  dent» qu'il avait effectivement ce pouvoir, la Cour
merited no objection from the Crown. This is dis-  d’appel a iafligje amende. Je noterais toutefois
tinguishable from the case at bar. gue l'aecdansTowersa expressment demarel”
'autorisation d’en appeler de la sentence, ce qui
n'a donr€ lieu a aucune objection de la part du
ministére public. Il y a lieu dtablir une distinc-
tion entre cette affaire et lageénte egre.

| turn now to the other cases relied on in the Je passe maintenaat’examen des autregd-
court below. InR. v. MacKay (1934), 62 C.C.C.  sions sur lesquelles s’est éenld cour de juridic-
188, the Nova Scotia Supreme Court did state that  tioerignffe. DansR. ¢c. MacKay (1934), 62
it could proprio motu reduce the sentence and C.C.C. 188, la Cour esugpr de Ila
relied onR. v. Musgrave (1926), 46 C.C.C. 45 Nouvelleeosse a affirm’qu’elle pouvait eduire
(N.S.S.C.) as authority for exercising this power.  la peine edlgoprio motu en s’appuyant stR.
Musgrave concluded that a court magroprio c. Musgrave (1926), 46 C.C.C. 45 (C.S.\&),
motu reduce sentence where there was no appeal  pour exercer ce pouvoilMiBgrae, il a ée
against sentence. The Nova Scotia Supreme Courkciddqu’'une cour de justice pouvakduire la
in Musgrave relied on an English casB, v. Mos-  peine infligge proprio motu en I'absence d'appel
covitch (1924), 18 Cr. App. R. 37, as authority for  farmontre la sentence. La Cour supg de la
this proposition. In Moscovitch, the accused  Nouvelleeosse danMusgrave s'est appugé sur
appealed against his conviction but his counsel une cause anBlaiskloscovitch (1924), 18 Cr.
was specifically invited to seek leave to appeal App. R. 37, ptayef cette proposition. Dans
against sentence. After considering the circumMoscovitch, 'accu€ a interjet”appel de saedla-
stances, the court iNoscovitch reduced his sen-  ration de culpaleijithais son avocate#é expres-
tence. sment invi€ @ demander l'autorisation d'interje-
ter appel de la sentence. Aprravoir pris en
considsration les circonstances, la cour dMss-
covitch a réduit la peine inflige.

The appellant quite rightly points out that in L'appelante souligne juste titre que, dardos-
Moscovitch, the court specifically invited the covitch, la cour a expressient invi€ I'accug a
accused to appeal against his sentence. Therefore, interjeter appel de la sentenceedtienoens’
it was improperly relied upon iNlusgrave, supra,  c'esta tort que cetteatision aeté invoqi€e dans
which used it as a precedent for an appellate court et'dfuisgrave, précitt, comme méedent juris-
reducing sentence completely on its own initiative.  prudergtablissant qu'une cour d'appel a le
Musgrave then was improperly relied upon in  pouvoir @eluire la peine infligé de son propre
MacKay. chef. C'est don@ tort que I'aret Musgrave a éte

invogué dans l'aret MacKay.

In R v. Hervey (1939), 27 Cr. App. R. 146, at Dans l'arét R. c. Hervey (1939), 27 Cr. App.
pp. 148-49, the court noted that the defendant had  R. 146, aux pp. 148 et 149, la ceuqee Het”
appealed against his conviction only but held, “it is efedideur avait interjetappel de saedlaration de
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within the power of the Court to treat his notice of  culpabiliiquement, mais elle a st@tyTrA-
appeal as if it had included an appeal against semUCTION] «la cour a le pouvoir de consigr que
tence”. The accused was convicted on four counts  son avis d’appebeisenent la sentence». L'ac-
dealing with robbery, housebreaking and conspir- ecastt dcla€ coupable relativememt quatre
acy to steal. The court quashed his conviction on  chefs ayant trait au voleqadlgifraction dans
two counts and stated, “Notwithstanding the omis-  une maison d’habitation et au complot en vue de
sion in the notice of appeal, the Court is of opinion ~ commettre un vol. La cour a& dartitlaration
that, in view of the partial revision of the convic- de culpabilitlativementa ‘deux chefs et elle a
tion, his sentence may suitably be reduced to one  &fifm®ADUCTION] «[m]algré I'omission dans
of eighteen months’ imprisonment” (emphasis l'avis d'appel, la cour est d’avis que, compte tenu
added).Hervey is distinguishable from the case at  dedaision partielle de laatlaration de culpabi-
bar in two respects: first, the court lHervey lite, il convient deeduire sa peina dix-huit mois
guashed his conviction on two counts and it there-  d’emprisonnement» (je souligne). Une distinction
fore follows that his sentence should have been @getfablie entre I'aef Hervey et la pEsente
reduced accordingly; second, while the court in  affaideuxegards: prengrement, la cour ayant
Hervey felt it could extend an appeal from convic-  amdansHervey la déclaration de culpabit”
tion to include an appeal from sentence, the current relativemdatix chefs d’accusation, il s'ensui-
CanadianCriminal Code offers specific alterna-  vait que la peine dewsite”€duite en cores’
tives that an accused must follow to appeal a con-  quenceedsexient, reime si la cour darder-
viction and/or sentence. In particular, s. 673fL)( vey pensait qu'elle pouvaieténdre la poeg de
states: I'appel form’contre une eflaration de culpabibt”
de facon qu'il vise la sentence, IEode criminel
canadien actuel pvoit des options pcises dont
laccug doit se pevaloir pour interjeter appel
d’'une dclaration de culpabiktou d’'une sentence,
ou des deux. En particulier, I'al. 675())dispose:

675. (1) A person who is convicted by a trial court in ~ 675. (1) Une personneedlage coupable par un tribu-
proceedings by indictment may appeal to the court of nal de @renmstance dans des pedafes sur acte
appeal d’accusation peut interjeter appel, devant la cour d'ap-

pel:

(b) against the sentence passed by the trial court, with b) de la sentence rendue par le tribunal de pEmi’
leave of the court of appeal or a judge thereof unless instance, avec l'autorisation de la cour d’appel ou de
that sentence is one fixed by law. [Emphasis added.] 'un de ses augedns que cette sentence ne soit

de celles que fixe la loi. [Je souligne.]

An accused therefore needs leave of the court to  L'acauwidnc besoin de I'autorisation de la cour
appeal his or her sentence. It would not be proper  pour interjeter appel de la sentence. Il ne convien-
for an appellate court to consider a notice of appeal  drait pas qu'une cour d'appetreogsig I'avis

from conviction as incorporating a notice of appeal  d’appel d'wewadition de culpabitt’‘comprend

from sentence. This point was madeRnv. Fer-  un avis d’appel de la sentence. Ce poiegatabli

encsik, [1970] 4 C.C.C. 166 (Ont. C.A)), wherein  dans BafR c. Ferencsik, [1970] 4 C.C.C. 166
Aylesworth J.A. specifically held that the unequiv-  (C.A. Ont)J@juge Aylesworth a expremsient

ocal wording of the appeal sections of (Beémi-  décid® que le libel” sansefuivoque des disposi-

nal Code, “indicates the separateness of and the  tions relativeappel duCode criminel, [TRA-
distinction between appeals as against convictioDUCTION] «fait ressortir la distinction entre, d’'une
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or dismissal of a charge on the one hand, and as  part, les appels tanntre la €€laration de cul-
against sentence on the other” (p. 167). pabdit’ le rejet de I'accusation et, d’autre part,
les appels interjes contre la peine» (p. 167).

It is evident therefore that there is no inherent Il est doncevident que les cours d'appel nont
power in courts of appeal to deal with sentence  aucune etemgg inkfente pour conmae des
appeals. The jurisprudence from this Court con-  appels irgsriedhtre la sentence. La jurispru-
firms the statutory definition of appellate bodies.  dence de notre Cour confirme que les tribunaux
This conclusion alone is sufficient to dispose of the  d’appel sefimis‘par la loi. Cette conclusica °
narrow issue here in that the Newfoundland Court  elle seule suffit pour trancher la question restreinte
of Appeal erred in finding that it had the inherent  en lbespen ce que la Cour d’appel de Terre-
power to consider a sentence in the absence of an  Neuve a commis une erreur en concluant gu'elle
appeal against sentence. However, as | said, this  avait le pouvainhld’examiner la sentence en
case also raises a separate question as to whether  I'absence d’appeaidonm celle-ci. Toutefois,
an appellate court has the power to invite a sen- comme je l'ai dit, cette affargesghlement

tence appeal in the interests of justice. As | will  la question distincte de savoir si une cour d’appel a
explain, in my view an appellate court’s jurisdic- le pouvoir d’inviter une partigerjeter appel de
tion in this area is seriously limited and should be la sentence damsélidg la justice. Comme je
exercised in only the rarest of circumstances. vais I'explicquenpn avis, la congiénce d’'une

cour d'appel dans ce domaine estrisisement
limitee et ne doiefre exereé que ®5 exception-

nellement.
B. Proper Role of the Court B. Le rble de la cour
It is true that the Newfoundland Court of Appeal |l est vrai que la Cour d’appel de Terre-Neuve

did not “officially” reconsider the respondent's n’'a pas «officiellemeeexamim la peine infli-
sentence in the absence of an appeal against sereea I'gitimé en I'absence d’'appel fomTontre la

tence. Rather, it ordered the parties to return to  sentence. Elloagrtidhe aux parties de reve-

court in one week’s time to set a date for the hear-  nir devant elle une semaine plus tard pour fixer
ing of argument on sentence. The respondent une date pour l'audition des observations sur la
remained free on judicial interim release. In argu-  sentence. L&n&at 'demeer’en libert” confor-

ment before us, the respondent conceded that theememta une ordonnance de mise en libgtovi-

court did not have the inherent power it claimed to sdvd’audience devant notre Cour, 'intena
consider the sentence but argued that it did have eddnqle la cour n'avait pas la coetphce

the power to “invite” the respondent to file an  émbnte qu’elle mtendait exercer pour contra
Application for an extension of time to proceed de la sentence, mais il a soutenu qu’elle avait le
with a Notice of Application for leave to appeal  pouvoir de I'«invitarpsenter une demande de
sentence. This power of “invitation” is also men-  prorogation delaidpour @poser l'avis de

tioned in one of the cases relied on in one of the  demande d’autorisation d’appel de la sentence. Ce

cases previously mentionebfloscovitch, supra. | pouvoir d'«invitation» estegalement mentiomn”
would note that such a power has no statutory dans aosiali invogee dans I'un des a@&ts
foundation. mentiones pecddemment, soit I'aatMoscovitch,

précitt. Je fais remarquer qu'un tel pouvoir n'a
aucun fondementtal.

While appellate courts have no explicit statutory Bien que la loi ne coefe pas explicitement aux
right to invite appeal on sentence, they do possess  cours d'appel le droit d'inviter lesapatégs-
the right to ask the parties questions during oral  ter appel de la sentence, il reste que les cours d’ap-
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argument. As long as the question is notraised ina  pel ont bel et bien le droit de poser des questions
manner which suggests bias or partiality on the  aux parties pendaesémiation de I'argumenta-
part of the appeal court, such a question is proper.  tion orale. Tant que la question n’est pas soulev’
It is important to emphasize that this right is lim-  d’'une reemiqui donnea penser que la cour
ited to oral argument, and may not be exercesed d'appel n'est pas impartiale, une telle question est
parte, in the court’s reasons for judgment or in any egitime. Il importe de souligner que ce droit ne
other forum. Parenthetically, | would add that it is  petne &xere’que pendant I'argumentation orale
not inappropriate, however, for an appellate court  des parties. |l ne wteaiixére’ex parte dans
simply to note in its reasons for judgment that les motifs du jugement ni dans un autre cadre.
neither party brought an appeal against sentence  J'ajoute incidemment qu’il n'est pas ir@appropri’
before it. An appeal court may wish to do so in  toutefois pour la cour d’appel de mentionner sim-
order to indicate, for example, why the conviction  plement dans ses motifs qu’aucune des parties n'a
was reviewed but the sentence was left untouched.  irtextél de la sentence devant elle. Il se peut
gue la cour d'appel veuille ainsi indiquer, par
exemple, pourquoi laeatlaration de culpabitta
ett examimee alors que la sentence ne I'a s ~

This approach respects the tactical decisions Cette ngethode respecte lesedSions strat” 18
made by counsel and remains firmly within the  giques prises par les avocats et est rigoureusement
procedure for sentence appeals articulated in the  confad@m@roedure pevue par leCode crimi-
Criminal Code. It also avoids an apprehension of nel pour les appels fores contre la sentence. Elle
bias because appellate judges are expected to ask  pyatement de dissiper les craintes de partia-
pointed questions in the course of oral argument. e plitisque les juges d'appel sont @nposer des
By contrast, the Newfoundland Court of Appeal’'s  questions pointues pendant I'argumentation orale.
approach of inviting appeal risks creating an  Par contraste, I'approche de la Cour d'appel de
apprehension of bias particularly if, as in this case,  Terre-Neuve, soit l'invitatigarjeter appel, ris-
the Court of Appeal expresses “discomfort” or  que de susciter une crainte de paatigrticu-
“unease” with the sentence in its reasons. Such an lier si, comme atéekpcour d’'appel exprime
approach, in my view, may provide grounds on  dans ses motifetexgu le «malaise» ressentis
which to impugn the impartiality of the court when  devant la peine @adligA mon avis, cette
it subsequently hears submissions on sentence.ethadé pourrait fournir des motifs pour attaquer
Especially in the absence of an appeal against sen-  I'impartaditia Cour lorsqu’elle entend par la
tence, such an expression of opinion also violates  suite les observations sur la sentence. Surtout si
the longstanding principle that sentencing judges  aucun appel n’est extemjgté la sentence, I'ex-
are owed tremendous deference due to the delicate  pression d’une telle opiepaleraehiaI'en-
nature of the sentencing processRIwv. M. (C.A),  contre du principe bieptabli selon lequel il faut
[1996] 1 S.C.R. 500, at para. 91, | elaborated on  faire preuve desmgrande retenwel’egard des
the deference owed sentencing judges: juges ebatinfliger la peine vu la natureskt’

cate du processus destdfmination de la peine.
Dans l'arétR. c. M. (C.A), [1996] 1 R.C.S. 500,
au par. 91, jai donmdes @ftails sur la retenue qui
est due aux juges qui infligent la peine:

This deferential standard of review has profound Cette norme deleprmui appelle la retenue, a de
functional justifications. As lacobucci J. explained in profondes justifications fonctionnelles. Comme l'a
Shropshire, [[1995] 4 S.C.R. 227], at para. 46, where the exglitpijuge lacobucci, au par. 46 de l&rghrop-
sentencing judge has had the benefit of presiding oveshire, [[1995] 4 R.C.S. 227], lorsque le juge qui inflige
the trial of the offender, he or she will have had the la peine a eu l'avantagesittepté proes du élin-
comparative advantage of having seen and heard the quant, il a aloes gedfétvantage comparatif d’avoir
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witnesses to the crien.... A sentencing judge still vu et entendu lestins du crime. [...] Le juge qui

enjoys a position of advantage over an appellate judge inflige la peine jouit d’un autre avantage par rapport au
in being able to directly assess the sentencing submis- juge d’appel en ce qu'il peateamlréctement les

sions of both the Crown and the offender. A sentencing observatiesenpEs par le ministe public et le con-

judge also possesses the unique qualifications of experi- trevenant relativerzedftérmination de la peine.

ence and judgment from having served on the front lines Du fait qu’il sert enepeeligiie de notre systie de

of our criminal justice system. Perhaps most impor- justerale, il possde €galement une qualification

tantly, the sentencing judge will normally preside near unique sur le plan derlenge et de I'appciation.

or within the community which has suffered conse- Fait pénat-le plus important, le juge qui impose la

guences of the offender’s crime. As such, the sentencing peine exerce normalement sa charge dans la commu-
judge will have a strong sense of the particular blend of engqut”a subi les corguences du crime duelii-
sentencing goals that will be “just and appropriate” for quant quroXximig de celle-ci. De ce fait, il se@ °
the protection of that community. The determination of enm"de biervaluer la combinaison particeie d'ob-
a just and appropriate sentence is a delicate art which jectifetdamitiation de la peine qui sera «juste et
attempts to balance carefully the societal goals of sen- appeoppdur assurer la protection de cette commu-
tencing against the moral blameworthiness of the edwd dtermination d'une peine juste et apprepri’
offender and the circumstances of the offence, while at est urlaratdal I'on tente de doser soigheusement
all times taking into account the needs and current con- les divers objectdtasraile la éfermination de la
ditions of and in the community. The discretion of a peineggarda la culpabili€’ morale du elinquant et
sentencing judge should thus not be interfered with aux circonstances de l'infraction, tout en ne perdant
lightly. [Emphasis added.] jamais de vue les besoins de la commausigles con-

ditions qui y egnent. Il ne faut pas intervemila Bcgere

dans l'exercice du pouvoir digtionnaire du juge

charg de la étermination de la peine. [Je souligne.]

In rare circumstances, appellate courts may feel  Exceptionnellement, les cours d’appel peuvent se
compelled to ask the parties why they have not  sentir edsigle demander aux parties pourquoi
appealed a sentence. This would obviously be most  elles n'ont pas éntpjee! de la sentencA.
appropriate in cases where an accused is unrepreeviddice, cela serait le plus apprepdans les
sented at the appellate level, as there is less con- uw#dacoUE n'est pas repsent en appel car
cern about intruding upon a party’s strategic I'on craint moins alors de s'immiscer dans les
choices in framing the issues. Similarly, the risk of  choix egjigties d'une partie en formulant les
creating an apprehension of bias is diminished  questions. Bmemle risque de susciter une
where the accused is unrepresented, as courts have  crainte de gataléduit lorsque l'accus”
historically taken extra measures to ensure that all  n’est passesgfpar avocat puisque historique-
available avenues have been considered by such an  ment, les tribunaux antiphis de s’assurer
accused. gue toutes les options possibles aveiemnvisa-

gées par un tel acoais”

| emphasize also that R v. Shropshire, [1995] Je souligneegalement que daiis c. Shropshire,
4 S.C.R. 227, anMl. (C.A), this Court held thata  [1995] 4 R.C.S. 227 ,Met(C.A.), notre Cour a
variation of sentence (after leave to appeal hasecidd qu’une cour d’appel peut modifier la sen-
been granted) should only be made by an appellate  tenes (@e I'autorisation d'appeledé”accor-
court if the sentence imposed is “clearly unreason-ee) deulement si la peine inflig'est «nettement
able” or “demonstrably unfit”, these two standards eraisonnable» ou «manifestement pas ineko)”
in my view meaning the same thing.Shropshire,  ces deux normes voulant dire l&mé chose selon
the Court concluded (at para. 50) that unreasona-  moi. Daret Bardpshire, la Cour a conclu, au
bleness in the sentencing context refers to an order  par. 50, que dans le contextetelenlaation
falling outside the “acceptable range” of sentences  de la peine, une sentence sezgealsiison-
under similar circumstances. In an adversarial sys-  nable si elle tombe en dehors des «limites accep-
tem, it seems logical to assume that if no appeal tables» dans des circonstances analogues. Dans un
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against sentence is taken, neither of the parties emgstontradictoire, il semble logique de sup-
found anything “clearly” unreasonable in it. | cau-  poser que si aucun appel n'est éamire la
tion, therefore, that appellate courts should be peine é&lig’est que les parties n'y ont rien
wary of raising the issue of a sentence appeal &ales«nettement»ediisonnable. Je fais donc
unless the sentence is so clearly unreasonable or  une mise en garde: les cours d’appel doivent faire
demonstrably unfit as to indicate possible over- preuve de circonspection avant de soulever la
sight on the part of counsel or an unrepresented  question de I'appel de la sentanies que la
accused. peine soit si nettemeatalsonnable ou manifeste-

ment pas indigeé qu’elle laisse supposer un oubli

possible de I'avocat ou de I'ac&ison repesent’

par un avocat.

| realize this may at first seem contradictory in  Je me rends compte que cela peupréemere 20

that appellate courts are asked not to conduct sen-  vue, sembler contradictoire. oEunl ast
tence reviewgroprio motu, and yet may inquire as  demandix cours d'appels de ne pawiser la
to whether the absence of an appeal is an oversight  semepreo motu, mais de l'autre, elles peu-
if they believe that the sentence, upon an initial  venifier si 'absence d’appel n'est pas un oubli
review, is “clearly unreasonable”. In order to si elles estimengsapne eVision initiale, que la
resolve the conundrum, | stress that a preliminary  peine est «nettearaigodhable». Pouesou-
assessment of the appropriateness of a sentence  drenigkie, j'insiste sur le fait qu'urevalua-
can be made rather easily during a conviction ti@hpihaire du caraere appropg’de la peine
appeal. In my view, it would be possible for an  petre "effectee assez facilement dans le cadre
appellate court conducting a conviction appeal to  de I'appel d’enkition de culpabibt’A mon
form a preliminary opinion that a sentence appears  avis, une cour statuant en appetcardton’
to be clearly unreasonable or demonstrably unfit.  de culpalghtirrait estimer, de dan pglimi-

In such cases the remedy of a sentence appeal naire, que la peine semble nettaisemalle
could be raised with counsel or suggested to a self- ou manifestement pasdndians pareils cas,

represented accused in oral argument. A full- le recours que constitue I'appel de la sentence
fledged review of sentence would be inappropriate  pougtest por€’a I'attention de I'avocat ou sug-
in the absence of an appeal. erga l'accu€ qui assure lui-erhe sa dfense

lorsqu’ils pEsentent leur argumentation orale. Une
révision comptte de la sentence serait incorrecte
en I'absence d’'un appel.

To that end, in my view the Court of Appeal’s A cet effet, j'estime que la Cour d’appel a com#!

comments here that it felt “unease” and “discom-  mis une erreur en affirmant eacéegp’elle
fort” over the period of incarceration handed downeprouvait un «malaise» et uneewg>» devant la
to the respondent were in error for two reasons:eriogde d’incareration infligge a l'intimé, et ce,
first, the court went beyond merely raising the  pour deux raisons: gnemment, la cour ne s’est
matter of a sentence appeal with counsel (it actu- pas ceatdatporter la question de I'appel de la
ally ordered the parties to return and present sub-  senterd@tention de I'avocat (elle a en fait

missions); second, the language used does not indi-  a¥daur parties de revenir devant elle pour
cate that the appropriate threshold was met for esqmfer des observations); demmément, les
raising the issue of a sentence appeal. The possibil-  termes espl;ydiquent pas que le @it pe-

ity of mere disagreement over the sentence liminaire applicable pour soulever la question de
awarded does not warrant unilateral intervention  I'appetéarésped. La possibilé” d’'un simple
by an appellate court. Admittedly, the Court of esdécord quard la peine pronome ne justifie
Appeal did not purport to undertake a full-fledged  pas lintervention enilk d’'une cour d’appel. Il
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sentence review. It certainly did not make an order  faut redoanglie la Cour d’appel n’entendait
as to sentence substituting its view for that of the  pas entreprendrevisierr’comptte de la sen-
sentencing judge. However, in effect, additional  tence. Elle n’a certainement pas rendu une ordon-
comments made by the Court of Appeal indicate  nance relatigeséntence en rempémt le point
that it had embarked onde facto sentence review.  de vue du juge qui a ieflig peine par le sien.
Toutefois, en ealitt, les remarques supphen-
taires faites par la Cour d’appel donnanpenser
gu’elle s’est laneé dans uneexisionde facto de la
sentence.

The Court of Appeal clearly indicated its opin- La Cour d'appel a clairement dit qu’elle estimait
ion that the sentence imposed by the sentencing  que la peineérglgle juge chaegde dtermi-
judge was too high. Indeed, the Court of Appeal ner la pe@ietiop s\ere. En fait, la Cour d’ap-
concluded that the transcript of evidence provided pel a comdtup. 150, que la transcription de la
three reasons for its unease and discomfort over  preuve justifiait son malaiseeat sgegant la
the four-year sentence imposed (at p. 150): peine de quatre ans d’emprisonnemeetéqui a ~
pronon@e et ce, pour trois raisons:

They center on the nature of the dysfunctional relation-TRAGUCTION] IlIs portent principalement sur la nature de
ship, the apparent severity of the sentence in comparison la relation dysfonctionnelleegtrittaagparente de
with misgivings over the extent of the actual violence la peine comparativement aux doutesssquéava’

and injury involved, and the absence of any apparentetertiue de la violence et des blessures effectivement
need for the sentence to specifically deter G.W. from subies, et sur I'absenceededsigthapparente d'une
recidivism. peine qui dissuade expresEnt G.W. deecidiver.

Notwithstanding the foregoing comments, in Malgré ces remarques, en ordonnant aux parties
ordering the parties to return to present argument  de revenir devant elle @gemter’'des observa-
on sentence, the Court of Appeal attempted to tions sur la sentence, la Cour d'appelde tent”
make clear that it would remain unbiased and con-  faire comprendre qu’elle resterait impartiale et
sider the Crown’s submissions that the sentence  examinerait les arguments @aarie minigre
was appropriate. However, an objective observer  public pour justifier la peineénfligutefois, je
would, | think, find it difficult to believe that this  pense qu'un observateur objectif aurait dlamal °
panel of the court would affirm the sentence  croire que cette formation de la cour confirmerait
imposed, despite what efforts the Crown might la peine @dligquels que soient les efforts
bring to bear in that regard. The court’s clear indi- epldi€s par le minigtre publica’ cetegard. Le fait
cation of displeasure raises a concern about appre- que la cour indique clairemergsaccord”
hension of bias in the court. suscite une crainte de partidditsa part.

VI. Conclusion and Disposition VI. Conclusion et dispositif

To summarize, in my view the Court of Appeal En bref,a mon avis, la Cour d'appel a commis

erred in the following respects: une erreur sous les rapports suivants:
1. In the absence of a sentencing appeal, 1. En I'absence d'un appelctonire la
the Court of Appeal had no inherent peine, la Cour d'appel n'avait aucune
jurisdiction which could support an coetghce inkfente pour ordonner
order that the parties return to make aux parties de revenir devant elle afin
submissions on sentence. degmnter des observations sur la sen-

tence.



[1999] 3 R.C.S.

R.C. W. (G.) Lejuge L'Heureux-Dubé 613

2. The Court of Appeal’'s reasons for judg-
ment, which speak of an “unease” and
“discomfort” with the sentence
imposed, indicate that the necessary
threshold for raising the issue of a sen-
tence appeal with counsel was not met.
Courts should refrain from raising the
issue unless, after reviewing the convic-
tion appeal, there is some preliminary
indication that the sentence is “clearly
unreasonable” or “demonstrably unfit”
in the sense of being outside the accept-
able range.

3. The Court of Appeal conducted what
amounted to ale facto sentence review
which was inappropriate, especially in
the context of an order that the parties
return in one week’s time to make sub-
missions on sentencing.

2. Il ressort des motifs detl'aans les-
quels la Cour dappel parle du
«malaise» et de laenap ressentis
devant la peineeiefligie le critfe
elipninaire applicable pour porter la
question de I'appel de la semitatee -
tention des avocats n'atpassped:
Les tribunaux doivent s’'abstenir de sou-
lever cette questiomins que, aps
avoir examiiappel de la dtlaration
de culpabilides indications plimi-
naires dormgrgnser que la peine
infligé est «nettementerdisonnable»
ou «manifestement pas indieg$, c'est-
a-dire en dehors des limites acceptables.

3. L'examen auquel s’estelil@ Cour
d'appel correspoadune €vision de
facto de la sentence, ce getait inap-
prepeh particulier dans le contexte
d'une ordonnance enjoighant aux par-
ties de revenir devant elle dans une
semaine pour psenter des observations
sur la dtermination de la peine.

Therefore, this Court having already allowed the En congquence, comme notre Cour @&jad” 25
appeal and quashed the order of the Court of
Appeal that would have the parties return to make
sentencing submissions, the respondent’s applica-
tion for leave to appeal the sentence should pro-eterdiination de la peine, la demande d’autorisa-
ceed before a differently constituted panel of the
Court of Appeal.

accueilli le pourvoi eteabonddnnance de la
Cour d'appel portant que les parties doivent reve-
iseptér des observations relativementa®

tion d'apm=lgmte par l'intin€ a I'encontre de
la sentence deifré instruite devant une formation

differente de la Cour d’'appel.

The reasons of L'Heureux-Daband Gonthier
JJ. were delivered by

L'H EUREUX-DUBE J — The issue in this appeal
is whether a Court of Appeal has jurisdiction to
hear an appeal against sentence where no leave to
appeal has been sought.

LE JUGE L'H EUREUX-DUBE — Le pEsent pour-
voi swella question de savoir si une cour d’ap-
pel ateaogpour entendre un appel de sen-

tence lorsqu’aucune autorisation d’interjeter appel

Version fraaise des motifs des juges
L'Heureux-Deilgt Gonthier rendus par

26

n'a été sollicitte.

| agree with the Chief Justice that the law on this J'estime, comme le Juge en chef, que le droit el
issue is clear: the Court of Appeal has no jurisdic-
tion to review a sentengeroprio motu.

laematest clair: une cour d’appel n'a pas com-
pétence pouraviser une pein@roprio motu.

In this case, not only did the Court of Appeal err En l'esgece, la Cour d’appel non seulement &8

in invoking its alleged “inherent jurisdiction” to  commis une erreur en invoquant sgnpie
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review the sentence and ordering the parties to  «etampé inbfente» pouraviser la peine et
return to make submissions on sentence, but it  ordonner aux parties de revenir devant elle pour
commented as follows on the issue of sentencing: faire dessesjiationsa ‘cetegard, mais elle a
émis les commentaires additionnels suivants au
sujet de la sentence:

While a complainant’s motivation per se is not a fac- TRAPUCTION] Bien que les motifs du plaignant ne
tor directly impacting on the fixing of an appropriate constituent pas en soi un facteur ayant une incidence
sentence, it may be, nonetheless, a circumstance that has directe starfa@indtion de la peine appragsi il
the potential for indirect effect. Where the evidence pexdnnioins s’agir d’'une circonstance susceptible
clearly shows, as it does in the case at bar, that the com- d'entia’ effet indirect. Lorsque, comme en I'es-
plaint was laid in retaliation for actions unrelated to the ecey’il ressort clairement de la preuve que la plainte a
crimes, there is cause to inquire in the course of fixing @t dpoge en guise de regsailles pour des actes qui
just sanction commensurate to the offences whether the n'ord viein avec les crimes, il convient d’examiner,
impact of the crimes was as serious as represented by dans le cadrectigniéndfion d'une peine juste et
the victim. In such a circumstance, a perusal of the proportionnelle aux infractions, si lEguenicss des
record is warranted for indicia of exaggerations by the crimes coetaisnt aussi graves que l'aefghdu la
complainant. victime. Dans ces circonstances, il esessaire de lire

attentivement le dossier pouecaEler tout indice d'exa-
gération de la part du plaignant.

In this case, the perusal does leave scope for unease EecBedigxamen du dossier suscite bel et bien
as to the actual extent of the episodic violence and inju- de lenepe” quana T'étendue eélle de la violence et
ries. It is fully appreciated the violent and threatening des blesspissdiques. Il est entendu que les actes
acts of which G.W. stands convicted must attract pun- violents etcameisapour lesquels G.W.ede " dEclag

ishment. However, the penalty has to be appropriately coupable daitrenpunis. Cependant, la peine doit

commensurate to his offences. The jury’s verdicts speaktre proportionnelle aux infractions. Le verdict qu'a

to his culpability, but not to its degree .[l]t has to be rendu le jury porte sur la culpabilithais non sur

said that the transcript's descriptions of the extent of etetidue de celle-ci. [. . .] [I]l convient de noter que les

S.M.’s injuries do not entirely support the magnitude of descriptions contenues dans la transcription relativement

the abuse she alleges in her testimony to have sufferealla gravi€ des blessures subies par S.Metayent pas

in the course of the unhealthy relationship. amtnent la mfention de cette demré quanta’
I"'etendue des mauvais traitements qu’'elle a dit avoir
subis dans le cadre de cette relation malsaine.

A final factor ascertainable from the transcript which Le dernier facteur qui ressort de la transcription et qui
adds to the feeling of extreme discomfort over the contriowecentuer I'impression de profond malaise
length of the sentence is that the need for specific deter- ressentie devaeelaella peine d’emprisonnement

rence in this case appears negligible, or even non- est qaedasit” d’'une dissuasion particaté en l'es-
existent, with the ending of G.W.’s relationship with ecp pard”négligeable, voire inexistanta, la lumgre
S.M. and his entering a new one. de la rupture entre G.W. et S.M., puis de I'amorce d’'une

nouvelle relation dans le cas de G.W.

((1998), 163 Nfld. & P.E.L.R. 132, at pp. 149-50)  ((1998), 163 Nfld. & P.E.I.R. 132, aux pp. 149 et
150)

In the absence of jurisdiction to entertain a sen- N'etant pas congiénte pour entendre un appel
tence appeal, the Court of Appeal was clearly de la sentence, la Cour d’appel a clairement com-
wrong to comment on the adequacy of the sen-  mis une erreur en commentant la justesse de la
tence. The comments attract, as the Chief Justice  peine. Comme I'a sdelignge en chef, ces
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points out, a reasonable apprehension of bias, all commentaires suscitent une crainte raisonnable de

the more so since such comments may be per- patiaitce d'autant plus qu'ils peuveestre

ceived as reflecting myths and stereotypes about cupetpmme refifant des mythes et degmBo-

complainants in sexual assault cases. (Beg. types au sujet des plaignants dans les affaires

Seaboyer, [1991] 2 S.C.R. 577, at pp. 604 and 630, d’agression sexuelle. RVoirSeaboyer, [1991]

per McLachlin J., and at p. 65per L'Heureux- 2 R.C.S. 577, aux pp. 604 et 630, le juge

Dubé J.;R. v. Osolin, [1993] 4 S.C.R. 595, at McLachlin, et la p. 651, le juge L’Heureux-

p. 670,per Cory J.;R. v. Esau, [1997] 2 S.C.R. Dub’ R c. Osolin, [1993] 4 R.C.S. 595a la

777, at pp. 814-15per MclLachlin J.; R. v. p. 670, le juge CoryR. c. Esau, [1997] 2 R.C.S.

Ewanchuk, [1999] 1 S.C.R. 330, at pp. 374-F& 777, aux pp. 814 et 815, le juge McLachlm;c.

L'Heureux-Dulg J.; K. Mack, “You should scru- Ewanchuk, [1999] 1 R.C.S. 330, aux pp. 3& °

tinise her evidence with great care’: Corroboration 378, le juge L’Heureur;DkibMack, «“You

of women’s testimony about sexual assault”, in P.  should scrutinise her evidence with great care”

Easteal, ed.Balancing the Scales: Rape, Law  Corroboration of women’s testimony about sexual

Reform and Australian Culture (1998), 59; R. assault», dans P. Easteal, dalancing the

Mohr, “Sexual Assault Sentencing: Leaving Jus-Scales. Rape, Law Reform and Australian Culture

tice to Individual Conscience”, in J. Roberts and R.  (1998), 59; R. Mohr, «Sexual Assault Sentencing:

Mohr, eds.Confronting Sexual Assault: A Decade  Leaving Justice to Individual Conscience», dans

of Legal and Social Change (1994), 157; M. R.  J. Roberts et R. Mohr, ditgnfronting Sexual

Burt, “Rape Myths and Acquaintance Rape”, in A.Assault: A Decade of Legal and Social Change

Parrot and L. Bechhofer, edggquaintance Rape: (1994), 157; M. R. Burt, «Rape Myths and

The Hidden Crime (1991), 26; R. T. Andrias, Acquaintance Rape», dans A. Parrot et L. Bechho-

“Rape Myths: A persistent problem in defining  fer, diégquaintance Rape: The Hidden Crime

and prosecuting rape” (1992), T2iminal Justice  (1991), 26; R. T. Andrias, «Rape Myths: A persis-

2; Federal/Provincial/Territorial Working Group of  tent problem in defining and prosecuting rape»

Attorneys General Officials on Gender Equality in  (1992), Griminal Justice 2; Groupe de travalil

the Canadian Justice Syste@ender Equality in  fedéral-provincial-territorial sur €gali€ des sexes

the Canadian Justice System: Summary Document  dans le systme de justice au Canadd,’ &galité

and Proposals for Action (1992); E. A. Sheehy, des sexes dans le systéme de justice au Canada:

“Canadian Judges and the Law of Rape: Shoul@ocument récapitulatif et propositions de mesures

the Charter Insulate Bias?” (1989), 20ttawa L.  aprendre (1992); E. A. Sheehy, «Canadian Judges

Rev. 741; D. Archard,Sexual Consent (1998), at and the Law of Rape: Should @rarter Insulate

p. 131)) Bias?» (1989), 2R.D. Ottawa 741; D. Archard,
Sexual Consent (1998),a la p. 131.)

In the result, | agree with my colleague’s dispo- Quant au eSultat, je suis d’accord avec lxda, 30
sition of the appeal. dont mon cadjle dispose du @sént pourvoi.

Appeal allowed. Pourvoi accueilli.
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Justice, &. John’s. Justice, &. John’s.

Solicitor for the respondent: The Newfoundland Procureur de I'intimé La Newfoundland Legal

Legal Aid Commission, &. John’s. Aid Commission, &. John's.



