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The accused was convicted of two counts of first

degree murder. He had been accused of shooting C and

L'aecastt ddclag coupable relativememat deux
chefs d’accusation de meurtre au prenievdéegr

W by the side of a highway. C and W had been drinkingeté iriculE d’avoir abattu C et W sur I'accotement d’'une

with the accused in a hotel. Outside, C and W offered a
couple a ride home in W’s station wagon. W drove, and

the group first stopped at an adjacent gas station, where

G, a sometime girlfriend of C, approached the station
wagon and had a conversation with C. During the con-

versation, G observed a car beside the gas station, and
saw the accused in the car. She became angry with C

route. C et W avaient pris un verre avec datsus’

atel X I'exterieur, C et W ont offerd un couple de

les raccompagner chez eux dans la familiale de W. W a
pris le volant et le groupe a fait un preané&euae”
station-service voisiGe,qui fEéquentait Ga'l'occa-

sion, s’est epatedh’ familiale et s’est entretenue

avec C. Pendant cette conversation, G ealaemarqu”

because he was out with W rather than her, and sheesemcé d'une automobitedité de la station-service et

walked away from the car. C got out of the car and fol-

lowed her into a laneway, where they had a further con-
versation. G asked C why he would not come home with
her. According to G, C replied that he had to “go and do
an Autopac scam with Robert”. She understood

“Robert” to be the accused. A day or two later, G saw a
picture in the newspaper of what she believed was the

car in which she had seen the accused. The car had been

acap&ccu® a l'intérieur de celle-ci. Elle s’est mise

@mecobntre C parce qu'dtait en compagnie de W
au lienedédvec elle, et s’eslidignée de I'automo-
bile. C est descendu de l'auto et a suivi G dans une

ruelle, ile” ont eu une autre conversation. G a

des@dpourquoi il ne la raccompagnerait pas chez
elle. Selon Gemradu” qu'il devait «aller frauder
'Autopac avec Robert». Elle a compris que «Robert»

found at the scene of the murder. She phoned the policait I'accug’ Le lendemain ou le surlendemain, G a cru

and told them she had seen the car on the night of the

murders at the gas station, with the accused in it. The
Crown'’s theory was that the killing was a gang-related

retensat une photo dans le journal, 'automobile
dans laquelle elle avait lgpeys. Cette automo-

bile aitEcouverte sur les lieux du meurtre. Elle a

execution perpetrated by the accused. W was an unforeléphidrg a la police pour l'informer que, la nuitidés

tunate witness who was killed simply because she was

in the wrong place at the wrong time. The theory was

that the accused had used an Autopac scam as a pretext

to get C out into the countryside. The trial judge found
that G’s anticipated testimony regarding the scam was
admissible under the “present intentions” or “state of

meurtres @aieonmis, elle avait apar |'automo-
bile en quest@rstation-service et que l'aceus’y
trouvadsé athminisre publicetait que I'accus’

avates ‘sa victime en raison de son appartenance °

une banefaitWiri €moin malchanceux quiet® tué

simplement parce qu’il se trauvkit mauvaise

place au mauvais moment. Selon esge lthccus”
s’était servi de la fraude de I'Autopac commetpkie
pour entraier Ca la campagne. Le juge du pesca
conclu que le émoignage mvu de G au sujet de la
fraude €tait admissible en vertu de I'exception des
«intentions existantes» ou dedtat d'esprit»a’la Egle
du ou-dire.

mind” exception to the hearsay rule.
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Two police officers visited the couple who had been Deux policiers ont rendu visite au coupletajtii s’
given a ride. One of the officers testified that the wife, fait raccompagner en voiture. L'un d’'emomre
B, had told them that she had seen a man talking to C at gue la femme, B, leuecsas&itad/oir vu un homme
the gas station. The officer testified that B indicated that parléra’ la station-service. Le policier antoigreé
the man in one of the photographs she was shown que B avaitdrgligu’homme figurant sur 'une des
looked like the man whom she had seen at the gas sta- photos qu’on lui avaitemoessemblai Thomme
tion talking to C and who was also “probably driving gu’'elle avait vu parleé’la station-service et qui, de
the other car”. The photograph was a photo of the plus, «conduisait probablement l'autre automobile». La
accused. Following goir dire the trial judge ruled that photo en cawtait’ une photo de l'accesA la suite
the officers’ anticipated testimony was admissible pur- d’un voir-dire, le juge degpeodcidd que le ¢émoi-
suant to the prior identification exception to the hearsay gnael ples deux policierstait admissible en vertu
rule, notwithstanding the fact that B had not testified at de I'exception de l'identificatierieaméa la €gle du
trial as to having seen a man talking to C at the gas sta- I-direy'malgg le fait que B n’avait paemioigre au
tion, or as to having identified that man in one of the  @sogu’elle avait vu un homme s’entretenir avea C °

photographs presented to her by the police. la station-service ou qu'elle avaitadegitiiomme
sur I'une des photographies que lui avaient nemgies
policiers.
The Court of Appeal, in a majority decision, upheld Dans uet andjoritaire, la Cour d’appel a confiem”
the convictions. At issue here is whether the court erred  delardtions de culpabiéit’ll s'agit en I'espte de
in affirming the trial judge’s decision to admit G’s testi- savoir si la cour a commis une erreur en confirmant la

mony regarding a statement of intention made by the ecis@n du juge du pres d’admettre leethoignage de
deceased C, in affirming the trial judge’s decision to G concernanedlardfion d'intention de feu C, en
admit the testimony of the police officers regarding B’s confirmantelzistbn du juge du pres d’admettre le
out-of-court identification and in finding that the trial entoignage des policiers concernant [lidentification
judge had explained the concept of reasonable doubt to extrajudiciaire par B et en concluant que le juge du pro-
the jury in an adequate manner. escavait suffisamment expliguau jury la notion de

doute raisonnable.

Held (McLachlin C.J. and L'Heureux-Da ‘Gonthier Arrét (le juge en chef MclLachlin et les juges
and Bastarache JJ. dissenting): The appeal should be L'Heurewx-[Mdrithier et Bastarache sont dissi-
allowed and a new trial ordered. dents): Le pourvoi est accueilli et un nouveas proc’

ordonre.

Per lacobucci, Major, Binnie, Arbour and LeBel JJ.:  Les juges lacobucci, Major, Binnie, Arbour et LeBel:
Since C's out-of-court statement to G that he had to “gdetant done’que le but dans lequel on cherehpEsen-
and do an Autopac scam with Robert”, meaning the teeddadition extrajudiciaire de &£ G selon laquelle
accused, is sought to be adduced in order to prove the il devait «aller frauder I'Autopac avec Robert»,
truth of its contents, G’s testimony regarding C’s state- dedite I'accus; est detablir la \eraci€ de son con-
ment to her is hearsay and would generally be inadmis- tenemli@ighage de G concernant lectiiration que
sible as such. The “state of mind” or “present inten- lui avait faite C est ddireuét serait gféralement
tions” exception to the hearsay rule as it has developed inadmissible pour cette raison. L'exceptietatde I'«”
in Canada permits the admission into evidence of state- d’'esprit» ou des «intentions existdatasgle” du
ments of intent or of other mental states for the truth of I-dow’qui est appligeé au Canada permet I'admission
their contents and also, in the case of statements of en preuvedastibns d’intention et d’autregats
intention in particular, to support an inference that the d’'esprit @oablif la \eracig de leur contenu et,
declarant followed through on the intended course of notamment dans le casldestidhs d’intention, pour
action, provided it is reasonable on the evidence for thetayef la dduction que le eflarant a dorm’suitea’ la
trier of fact to infer that the declarant did so. A state- cofadont il comptait agir, pourvu que la preuve per-
ment of intention cannot be admitted to prove the inten- mette raisonnablement au juge des éaitsrelede
tions of someone other than the declarant, unless a hear- eclaratit I'a fait. Une eClaration d’intention ne



[2000] 2 R.C.S. R. C. STARR 147

say exception can be established for each level of saefraitadmise pour prouver les intentions d’'une
hearsay. The trial judge erred in admitting C’s statement personne autre geelal@rda’ moins qu'il ne soit

to G under the present intentions exception and, having possitddlir qu’une exceptioa la €gle du ovdire
admitted it, in not limiting its use by the jury. The state- s'appligwhaque niveau de edire. Le juge du pro-

ment contained no indicia of reliability since it was esd eu tort d’admettre ldaration de G G en vertu

made under circumstances of suspicion. C may have had de I'exception des intentions existantes et de ne pas en
a motive to lie in order to make it seem that he was notelim@ér I'utilisation par le jury a@s I'avoir admise.
romantically involved with W, and could easily point to Lackration n’offrait aucun signe de fiakgligtant

the accused, who was sitting nearby in a car but out of  elqui€lle aet faite dans des circonstances douteu-
earshot, as being the person with whom he was going to ses. C pouvait avoir eu un motif de mentir dans le but de
do an Autopac scam. Moreover, the trial judge failed to faire croire qu’il n'avait aucune liaison amoureuse avec
instruct the jury that the statement was only admissible W, et c’est aveefquilita pu indiquer que I'accas’

as evidence regarding the intentions of C, not the qui se trouvait dans une automobilesstédionpés
accused. It is well-established that when a piece of evi- maistgititfop loin pour entendre ce qui se disait,
dence may conceivably be put to both proper ancktait [a personne avec qui il allait frauder I’Autopac. En
improper uses, the trial judge in a criminal case must outre, le juge despracpas dit au jury que lada-

give the jury a limiting instruction regarding the permis- ration en catmié ddmissible pouetablir les inten-

sible inferences that may be drawn from the evidence. In tions de C seulement et non celles @e lNagsus’

this case the trial judge did not instruct the jury on the reconnu que, sieenethil peut y avoira“la fois

proper uses of C’s statement; in fact, he did the opposite bonne utilisation et mauvaise utilisagémtande

by expressly inviting the jury to use the evidence to preuve, le juge despeaahaére criminelle doit don-

infer the accused’s intentions. In so doing, he clearly ner au jury une directive restrictive concernant les
committed an error of law warranting reversal. Finally, eduadtions acceptables qui peuvesite”faites de la

when properly limited, the evidence was more prejudi- preuve. Eretesje juge du pres n’a dona’au jury

cial than probative. The trial judge erred by not consid- aucune directive sur les utilisations qui patwient ~
ering whether the prejudicial effect of the prohibited use faites dedardtion de C; eredlit, il a fait le con-

of the evidence overbears its probative value on the per- traire en invitant erpEes$e jurya’ utiliser cetelé-

mitted use. The impermissible inferences that the jury ment de preuve guuiredles intentions de l'acaus’

might well have drawn from C’s statement are that the Ce faisant, il a manifestement commis une erreur de
accused was in the car that followed C, that the accused droit justdigsion. Enfin, neime si son utilisation

was alone in the car (since C referred only to the asmitdslimitée correctement, la preuwaait plus
accused), and that the accused went with C as part of aejudmiable que probante. Le juge du m®@ commis

plan to lure C to a secluded area and kill him. The preju- une erreur en ne se demandant pas ®jldftaapr
dicial effect of the admission of C’s statement out- ble de I'utilisation interdite de la preuve I'emporte sur sa
weighed the statement’s probative value. The statement valeur probante relafivilisation permise. Les

ought to have been excluded on this basis as well. eductions inacceptables que le jury aurait bien pu faire

a partir de la éclaration de C sont que I'aceuéfait
dans l'automobile qui a suivi C, qu'était seul dans
cette automobile (puisque C n’a mentienqle l'ac-
cusg) et qu'il avait accompagnC dans le cadre d'un
plan visanta attirer C dans un endroit retipour le tuer.
L’effet préjudiciable de I'admission de ladaration de
C 'emportait sur la valeur probante de ceteldration.
La déclaration auraiegalement d&tre EécarEe pour ce
motif.

In Khan, Smith, and subsequent cases, this Court Dans lets&inan et Smith et d’autres apts subs-
allowed the admission of hearsay not fitting within an quents, notre Cour a permis I'admisdémnedts de
established exception where it was sufficiently reliable preuve padi@igui ne relevaient pas d’'une excep-
and necessary to address the traditional hearsay dangers. tion reconnue, lorsjémerds de preuvetdient
This concern for reliability and necessity should be no suffisamment fiablescessaires pour redier aux
less present when the hearsay is sought to be introduced dangers traditionnelsidel @e€tte pedccupation
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under an established exception. This is particularly true
in the criminal context given the fundamental principle
of justice, protected by th@anadian Charter of Rights
and Freedoms, that the innocent must not be convicted.
It would compromise trial fairness, and raise the spectre
of wrongful convictions, if the Crown is allowed to

de feabilitle etessit’ne doit pagtte moindre lors-
qu'on cheectmesenter une preuve paridlife en

vertu d’'une exception reconnue. Cela est pargcedi’

ment vrai eremgatriminelle etant done’que laegle
selon laquelle I'innocent ne dtitpslae coupa-

ble est un principe de justice fondamentale garanti par la

introduce unreliable hearsay against the accused, regar@harte canadienne des droits et libertés. Si on permet-

less of whether it happens to fall within an existing
exception. In addition to improving trial fairness, bring-
ing the hearsay exceptions into line with the principled
approach will also improve the intellectual coherence of
the law of hearsay. To the extent that the various excep-
tions may conflict with the requirements of a principled
analysis, it is the principled analysis that should prevail.
It is nevertheless important for a court to exercise a cer-
tain degree of caution when reconsidering the traditional
exceptions, which continue to play an important role
under the principled approach. In some rare cases, it
may be possible under the particular circumstances of a
case for evidence clearly falling within an otherwise
valid exception nonetheless not to meet the principled
approach’s requirements of necessity and reliability. In

tait au n@respublic de @Senter une preuve pariou”

dire non fiable contre I'ecqei importe qu’elle se

trouve ouanaiever d'une exception existante, cela
comprometegiti€” du proes et ferait apparnzé le
spectredasations de culpabiétéerroes. En plus
Btorer l'équi® du proes, le fait d’adapter les
excepitmEgle du oudire a la nethode fondé sur
des principes augregateraent la caréence intel-
lectuelle du droit de la preuvel-gae.oDans la
mesurd peut exister un conflit entre les diverses
exceptions et les exigences d’'une anadysarfded”
principes, c’est cetteedgunidoit 'emporter. Il est
toutefois important qu'un tribwembrdife une cer-
taine prudenee)aminant les exceptions tradition-
nelles, qui continuent de jooés impdrtant dans la

such a case, the evidence would have to be excluded.ethod€ fondé sur des principes. Il se pagalement

However, these cases will no doubt be unusual, and the
party challenging the admissibility of evidence falling
within a traditional exception will bear the burden of
showing that the evidence should nevertheless be inad-

gue, dans de rares cas, des circonstanegesparticuli’

fassent en sorte qu’'une preuve manifesteegepawis’
une exception par ailleurs valide ne satisfasse toutefois

pas aux exigencesesitnét de fiabilie” de la

missible. The trial judge will determine the procedure ethode fondé sur des principes. En pareils cas, la

(whether byvoir dire or otherwise) to determine admis-
sibility under the principled approach’s requirements of
reasonable necessity and reliability.

preuve dewam@écaree. Toutefois, ces cas seront cer-

tes inhabituels et la partie qui conteste I'admidsibilit”

la preuveeipar une exception traditionnelle aura le

fardeau de @montrer que la preuve doitaimoinsefre

inadmissible. Le juge du pres€tablira la proedure

(par voir-dire ou autrement) applicable poetatiner
'admissibilité en vertu des exigences decessit’ et de
fiabilite raisonnables de la athiode fondé sur des
principes.

C’s statement to G was also inadmissible under the
principled approach. Since it was made under “circum-
stances of suspicion”, the statement was not reliable.
Nor are there any other circumstantial guarantees of
trustworthiness that could render the statement reliable.
Having found that the statement is unreliable, it is

ectadition de @ G nkétait pas non plus admissi-
ble en vertu dettzode” fondé sur des principes.
Cedlardfion retait pas fiableetant dona”quelle
ataibite dans des «circonstances douteuses». |l n'y

a pas non plus d'autres garanties circonstancielles de

fiabil#tisceptibles de rendre lactiration fiable.

unnecessary to go on to ask whether it was necessary or es Apoir conclu que laedlaration n’est pas fiable, il

not. Since it does not fall under an existing exception

either, the courts below erred in admitting this evidence.

There was no serious argument that the error was one
that could be saved by the curative proviso.

n'est passeaire de se demander si etht réces-

daiemit done’ qu’elle ne radve pas non plus d’'une
exception existante, les cours d'insté@we iofit

commis une erreur en 'admettant en preuve. On n'a

avan& aucun argumengegéux selon lequel il pouvait
étre renedié a l'erreur au moyen de la disposition
réparatrice.
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The trial judge erred in admitting the police evidence
regarding B’s out-of-court identification under a tradi-
tional exception to the hearsay rule. Under the “prior
identification” exception, prior statements identifying or
describing the accused are admissible where the identi-
fying witness identifies the accused at trial, or where the
identifying witness is unable to identify the accused at
trial, but can testify that he or she previously gave an
accurate description or made an accurate identification.
These requirements are not satisfied in the circum-
stances of this case. Since B did not identify the accused
in court, only the second branch of the exception could
possibly be applicable. However, B did not testify that
she could not remember whether the accused was the
person whom she identified. She was not asked to com-
pare the accused with her recollections about the person
she saw on the night of the murders. Accordingly, the
underlying circumstances of necessity required to trig-
ger the second branch of the traditional exception did
not exist. Moreover, the police evidence went far

Le juge duepracommis une erreur en se fondant
sur une exception traditiormé#deegle du oudire
pour admeteent@idghage des policiers relativemant °
l'identification extrajudiciaire par B. Aux termes de
I'exception de I'«identificatoiewets, les eclara-
tionsriantés qui identifient ouedtivent I'accus”
sont admissibles lorsgo®le Huteur de l'identifica-
tion identifie 'acausproes ou lorsque leethoin
auteur de lidentification est incapable d’identifier I'ac-
e eusproes, mais peut affirmer gqu'il aegf fourni
une description ou une identification exacte. Dans les
circonstances desdatpraffaire, il n'a pasg satis-
daies exigence&tant done’que B n'a pas identdi’
kaecusbur, seul le dewrie volet de I'exception
aurait pu s’appliquer. Cependant B erfaojss t
ogetaltencapable de se rappeler si 'accétit la
personne qu'elle avait édentdiri ne lui a pas
demadrdComparer I'accasd la personne gu’elle se
souvenait avaiuagarnuit des meurtres. Par cens’
quent, la situation sous-jaceeteedsinfequise pour

,

beyond the scope of the “prior identification” exception. ecldhcher I'application du dewetiie volet de I'excep-

The officers’ testimony went beyond simply asserting
that B had identified the accused, and provided almost
the entirety of the narrative underlying the identifica-
tion. The police testimony was equally inadmissible
under the principled approach. The testimony was not

necessary, since B was a witness at trial and could have

provided first-hand evidence, had the Crown chosen to

tion traditionnelle n’existait pas. De pkmpigriage
des policiersds ebecbeaucoup la per’de I'excep-
tion de I'«identificatioaramife». Engmoignant, les
policiers ne se sont pas esmtafirmer que B avait
ideiaitcug, et leurémoignage a constiupresque
tewaitlsals-jacerd l'identification. Le €moignage
des polietars tout aussi inadmissible selon la

question her on the point. Furthermore, there are strong ethadé fondé sur des principes. |l etdit pas ates-

indications that B’s identification was unreliable. The
trial judge’s cautionary instruction to the jury was insuf-
ficient to remedy the harm caused by the admission of
the evidence.

saire puisqueeBiaig¢ir€ au proes et aurait pu fournir
une preuve originale si le enénjziblic avait choisi
de linterroger eeqcanse. Il y aedalement de

solides indices que l'identification faite pareéBait pas

fiable. La mise en garde que le juge du psoa faite au
jury était insuffisante pour reedier au tort caespar
'admission de la preuve.

The reasonable doubt instruction given in this case
falls prey to many of the same difficulties outlined in
Lifchus, and likely misled the jury as to the content of
the criminal standard of proof. The key difficulty with
this instruction is that it was not made clear to the jury
that the Crown was required to do more than prove the
accused’s guilt on a balance of probabilities. The trial

La directive sur le doute raisonnalde gicreee
en lezsppose, dans une large mesure, lesies” dif-
fiealjue celles expes$ dans l'aat'Lifchus et elle a
probablement induit le jury en erreur quant au contenu
de la norme de preuve applicablecen eriatinelle.
Le ggnebfondamental que pose cette directive est
qu’'on n'a pas mdigirement au jury que le minis-

judge told the jury that they could convict on the basis ere publicetait tenu de faire plus qetablir la culpabi-
of something less than absolute certainty of guilt, but e di&'I'accus’selon la mpondrance des probabii.

did not explain, in essence, how much less. In addition,
rather than telling the jury that the words “reasonable
doubt” have a specific meaning in the legal context, the
trial judge expressly instructed the jury that the words
have no “special connotation” and “no magic meaning
that is peculiar to the law”. By asserting that absolute

Le juge daspeodit au jury qu’il pourrait prononcer
wubadktion de culpabibt’en fonction d’'une norme
de preuve moindre que la certitude absolue de culpabi-

e, Bans pour autant expliquer essentiellement jasqu’

quel point elle posatraitinBrieurea cette dermire
norme. En outre, au lieu de dire au jury que les mots
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certainty was not required, and then linking the standard «doute raisonnable» ont un sens particulier dans le con-
of proof to the “ordinary everyday” meaning of the texte juridique, le juge deproca expressnent dit
words “reasonable doubt”, the trial judge could easily que ces mots n'avaient aucune «connotation particu-
have been understood by the jury as asserting aerexlini «<aucun sens magique propre au droit». Lorsque
probability standard as the applicable standard of proof. le juge despaa@ffirne que la certitude absolue
The trial judge did refer to the Crown’s onus and to the etait pas requise et qu’il a ensuite la norme de
presumption of innocence, and he stated that the preuve au sens «ordinaire de tous les jours» de I'expres-
accused should receive the benefit of any reasonable sion «doute raisonnable», le jury aurait pu facilement
doubt. The error in the charge is that the jury was not comprendre qu’il disait qu'une norme de mobabilit’
told how a reasonable doubt is to be defined. As wastait la norme de preuve applicable. Le juge dugsac’
emphasized repeatedly liifchus and again irBisson, a mentione” I'obligation du ministte public et la @
jury must be instructed that the standard of proof in a somption d’innocence, et il a dit queel'devag’
criminal trial is higher than the probability standard enrdficier de tout doute raisonnable. L’erreur de I'ex-
used in making everyday decisions and in civil trials. In  epm®Vvient du fait que le jury n'a pa® ‘informé de
this case the jury was not told that something more than eflnitibn a donner au doute raisonnable. Comme on
probability was required in order to convict, and nearly I'a soelignmaintes reprises darmsfchus, puis de
all of the instructions they were given weakened the nouveauRissws, il faut dire au jury que la norme
content of the reasonable doubt standard in such a man- de preuve applicable danssunripnotl est plus
ner as to suggest that probability was indeed the requelevéé que la norme de lagménarance des probabi-
site standard of proof. The reasonable likelihood that the es {tii est utilisé dans lesatisions de tous les jours
jury applied the wrong standard of proof raises a realis- et dans lessmivds. En I'espte, on n'a pas dit au
tic possibility that the accused’s convictions constitute a  jury qu'il fallait plus qu’'une probabptitir qu'il
miscarriage of justice. puisse prononcer ugelaration de culpabibt et pres-

gue toutes les directives qui @té donmees ont affaibli

le contenu de la norme du doute raisonnable au point

d’indiquer que la probabilt”était effectivement la

norme de preuve requise. La probabilidisonnable que

le jury ait appliqe” la mauvaise norme de preuve sou-

leve une possibiktaliste que lesatlarations de cul-

pabilitt de I'accus’constituent une erreur judiciaire.

Per L'Heureux-Dul€ and Gonthier JJ. (dissenting): Lesjuges L'Heureux-Dub’et Gonthier (dissidents): Il
The following framework of analysis should be adopted y a lieu d’adopter le cadre d’analyse suivant en ce qui
for hearsay statements. First, it must be determined concernedeesations relags. Prengrement, il y a
whether the statement is hearsay. Second, the trial judge liewetdemdier si la éClaration est du odire.
should determine whether the hearsay statement falls  &werient, le juge du pres doit dcider si la
within an established exception to the hearsay rule. ecladation en question eslé d’une exception reconnue
Third, if the evidence does not fall within an establisheda la ¥egle du owdire. TroisEmement, si la preuve ne
exception, the trial judge should determine whether it eveelpas d’'une exception reconnue, le juge dugsroc’
would still be admissible under the principled approach. deierdiiner si la éclaration est tout de emie
Fourth, the trial judge maintains the limited residual dis- admissible en vertu detHadwm fondé sur des prin-
cretion to exclude evidence where the risk of undue cipes. @uament, le juge du pres conserve le
prejudice substantially exceeds the evidence’s probative pouvoiretitisoraire esiduel limig d'écarter une
value. Finally, once the statements are found admissible, preuve lorsque le risque @pffietigble indu I'em-
it is for the trier of fact to weigh the evidence and make porte substantiellement sur la valeur probante de la
a determination as to the ultimate reliability of the hear- preuve. Finalenesngué’les etlarations sont ju@gs
say evidence at issue. The case-by-case application of admissibles, il appartient au juge des fad®dlappr’
the principled approach to statements falling within preuesgie et de se prononcer ultimement sur la
accepted exceptions to the rule against hearsay should diathdlita preuve par odire en cause. L'applica-
not be countenanced. Individual cases may illuminate or tion cas par cas dihdalenfondé sur des principes
illustrate the need to modify a particular traditional aexldrations relevant des exceptions reconmules -
exception, but every piece of evidence that falls within aeglerdu ouvdire ne devrait pastfe favorige. Chaque
traditional exception should not be subjected to the prin- cas peut faire ressortir ou mettreemnluecessit”
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cipled approach and the concomitair dire that it de modifier une exception traditionnelle partierdi’

may entail. mais il N’y a pas lieu d'assujettir chaglement de
preuve qui reve d'une exception traditionnelle la
méthode fondé sur des principes et au voir-dire conco-
mitant qu’elle peut eCessiter.

While it is the duty of the courts to review common Bien qu’il incombe aux tribunawwvierles egles

law rules, this duty carries with it a corresponding de common law, ce devoir comporte la responsabilit’
responsibility to proceed prudently. The usurpation of correspondante d’agir avec prudencestbimemti de
the traditional hearsay exceptions by the principled  ddhode fondé sur des principes sur les exceptions
approach is not warranted under the current state of our traditionnelles n'est pas gedtifi’ [Etat actuel de
law. Our jurisprudence has recognized the need to relax notre droit. Notre jurisprudence a rececessk n’
the hearsay rule to keep it in step with our changing d’assouplégla du owdire pour 'harmoniser avec
society, specifically our greater appreciation of jurors’ evdlution de notre soef, particulerement avec la
abilities. However, the existing common law exceptions plus grande eoat$ioh’ que nous accordoada capa-
should be retained. The principled necessity-reliability e dé&s jues. Cependant, les exceptions de common
analysis, while appropriate where hearsay evidence does law existantes detraienhintenues. L'analyse de
not fall within an established exception to the hearsay etzssit” et de la fiabile” fonde sur des principes,
rule, has not replaced and should not supplant the tradi- bien qu'apgrdprsque la preuve par ledife ne
tional exceptions to the hearsay rule. evel pas d’'une exceptiaiabliea la Egle du oudire,

n'a pas remplaz et ne devrait pas supplanter les excep-

tions traditionnelles la €gle du ovdire.

The traditional exceptions are built upon a determina- Les exceptions traditionnelles reposent sgi-une d”
tion that a threshold of reliability is met in particular sion gu'un seuil de fialabt atteint dans le cas de cer-
instances of hearsay statements. Reliability under the tafoderations. L'apm@ciation de la fiabilg"au sens
principled approach is similarly restricted to a threshold de dthode fondé sur des principes se limite elle
inquiry. In re-evaluating a hearsay exception, the court augsi éxamen du seuil de fialglitAu moment de
must ask whether some reason exists to doubt that theévaluer une exceptioa la €gle du owdire, la cour
rationale underlying the exception applies in certain cir- doit se demander s’il y a une raison de douter de I'appli-
cumstances. The scope of this inquiry is restricted; the cation du raisonnement soua-jaargption dans
court should not consider every possible permutation of certaines circonstances. dea deortet examen est
indicators of reliability or unreliability. The only time a liraé; la cour ne devrait pas examiner chaque permu-
court should entertain a challenge to an existing excep- tation possible des indices de diamkt non-fiabi-
tion is where there are facts, generally applicable to a e. Uitie cour ne devrait examiner la contestation d’'une
class of persons, which weaken the theoretical justifica- exception existante gedamgar'de faits,egérale-
tion for the exception. While in principle the trial ment applicabdesine caforie de personnes, qui
judge’s residual discretion to exclude admissible evi- minent la justificatieorithie de I'exception. bthe
dence where its prejudicial effect substantially out- si, en principe, le pouvoietiscidire esiduel du
weighs its probative value could, in appropriate circum- juge dueprd&carter une preuve admissible lorsque
stances, apply to evidence falling within an exception to son efégdiciable 'emporte substantiellement sur
the hearsay rule, this point was not addressed in the sa valeur probante pouvait, dans des circonstances
Court of Appeal and was not argued before this Court. appexris’appliquea ‘la preuve qui reNe d'une

exceptiona’ la Egle du owdire, ce point n'a past
abord en Cour d’appel niabattu devant notre Cour.

Since the Crown sought to use C’s statement to G as Etant done’ que le minigtfe public a teet'd utiliser
proof of the truth of its contents, it is hearsay. The state- edtadition de @ G comme preuve de l@nacig de
ment falls squarely within the “present intentions” son contenu, il s’agit ddimu’La diclaration redve
exception to the hearsay rule. An exception to the hear- nettement de I'exception des «intentions eridéantes» °
say rule arises when the declarant's statement iseglerdu ouwdire. Une exceptiom la Egle du owdire
adduced in order to demonstrate the intentions, or state s’applique lorsgeeldetibn du dclarant est @
of mind, of the declarant at the time when the statement ee@uir émontrer ses intentions ou setat d’esprit
was made. A requirement that the statement must appear au mamklbd daite. Il n'y a pas lieu d'ajouter une
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to have been made in a natural manner and not under exigence selon laguellarsdial doit par&e avoir
circumstances of suspicion should not be added. Whileté faite de mawife naturelle et non pas dans des cir-
statements of intention may be admissible despite the constances douteuses. Bieneglardéisrs d’inten-
fact that they refer to a joint act, the “present intentions” tion puistentdmissibles emie si elles font allusion
exception may not be used to infer that a third partya un acte accompli conjointement, I'exception des
acted in accordance with the declarant’s stated intention. «intentions existantes» ne sauraitisduine gu’'un
The trial judge did not err in leaving C’s statement of tiers a el®uifea l'intention explicite du éClarant.
intention to the jury. Properly cautioned by the trial Le juge duggedéa commis aucune erreur en soumet-
judge, juries are perfectly capable of determining what taneddadition d’intention de @ l'app@ciation du
weight ought to be attached to such evidence, and of  jury. Legugui le juge du pras a fait la mise en
drawing reasonable inferences therefrom. The Crown garde ammopst parfaitement en mesure ééed’
did not ask the jury to draw an impermissible inference, miner le poids qu'il faut aceocdée preuve et d’en
and the trial judge did not err in instructing the jury on tirer des conclusions raisonnables. Lerenjistlic
this issue. n'a pas demandu jury de faire uneeduction inaccep-
table et le juge du pres’n’a commis aucune erreur dans
ses directives au jury sur ce point.

With respect to B’s out-of-court identification, while Quaantl'identification extrajudiciaire faite par B,
the trial judge may have committed an error by allowing ema’s’il se peut que le juge du pesait commis une
the police officers to testify as to the out-of-court identi- erreur en permettant aux policiersaignér au sujet

fication, any harm that such evidence may have caused de Tlidentification extrajudiciaire, ejuaticpr'que

was effectively negated by the trial judge’s instructions cette preuve peut avareceffectivementte éliminé

to the jury. The harm caused by the introduction of the par les directives du juge esiguqury. Le mjudice

evidence was minimal given other testimony that placed ecpas’la pesentation de cette preuegit minime

the accused at the gas station before the murders. B’s compte tenu desmtigizagjes selon lesquels I'ac-

statement that “he was probably driving the other car” eddtsit a la station-service avant les meurtres. La

could not have suggested that B identified the accusedeclardition de B selon laquelle I'aceust¢onduisait pro-

in the town where the murders took place, rather than at bablement l'autre automobile» ne pouvait pas laisser

the gas station. Given the trial judge’s admonition to the entendre que B avait reconnie |dacsida ville o°

jury and the accused’s admission of the marginal role les meurtres ont eu lieti,gpfatTa station-service.

that the identification evidence played, there is no rea- Compte tenu de la mise en garde du jugesdauproc’

sonable possibility that the verdict would have been dif- jury et de la reconnaissance pag kacdls secon-

ferent if the alleged error had not been made. daire pau’la preuve d’identification, il n’y a aucune
possibilig raisonnable que le verdict exté différent si
'erreur algBe n'avait paett commise.

While trial judges are now expected to follow the Bien que les juges dagsoEnt déormais cers
Lifchus model charge, failure to do so in cases tried suivre leetaatiexpoge’de I'argt Lifchus, I'omission
beforeLifchus does not constitute reversible error if the de le faire dans des affaires entendues awdnt l'arr”
charge conveys to the jury the special meaning attachedfchus ne constitue pas une erreur donnant ouvegure °
to reasonable doubt. Despite not having the benefit ofevision, si 'expos’transmet au jury le sens particulier
this Court’s decision iifchus, the trial judge included qui estg®”au doute raisonnable. Bien qu'il n'ait pas
most of the suggested elements in his charge to the juryeréfitie de la dcision de notre Cour dans I'affaire
The charge instructed the jurors that a reasonable doubtfchus, le juge du proes a inclus la plupart desé:
must not be an imaginary or frivolous doubt; that it is a ments pespdeis son expesiu jury. L’expos’indi-
doubt based upon reason and common sense; that it quait eshqjuun doute raisonnable ne doit pa® ~
must be based on the evidence that the jurors heard in imaginaire ou frivole, que c’est un deusurfdad”
the courtroom; and that the Crown is not required to raison et le bon sens, qu’il doit reposer sur la preuve que
prove its case to absolute certainty. The trial judge’s les jant entendue dans la salle d’audience et que le
charge was not flawless, in that the trial judge errone- reigispublic n'est pas tenu de prouver les accusa-
ously stated that the words “reasonable doubt” are used tions avec une certitude absolues HiexXpgs” du
in their everyday, ordinary sense and have no special egmétait pas sans lacunes du fait que le juge y a
legal meaning. The verdict ought not to be disturbed, agfarort que les mots «doute raisonnable» sont uti-
however, because the charge, when read as a whole,es d@sis leur sens ordinaire de tous les jours et n'ont
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makes it clear that the jury could not have been under pas de sens juridique particulier. Cependant, le verdict
any misapprehension as to the correct burden and stan- regasass puisque I'expas’consiéié dans son

dard of proof to apply. The charge communicated ensemble, indique clairement que le jury ne peut pas
clearly to the jury that they could not find the accused avoir mal compris quel fardeau et quelle norme de

guilty on a balance of probabilities. Moreover, the preuve s’appliquaient. L'eXpdgjuait clairement au

charge made it clear to them that the standard of proof  jury qu'il ne pouvait pas candiureulpabili€’ de

beyond a reasonable doubt is inextricably linked to the l'a&caedon la mpondrance des probabdis. De
presumption of innocence and that this burden never plus, l'expoxiqe clairement au jury que la norme
shifts to the accused. In light of the trial judge’s compli- de la preuve hors de tout doute raisonnable est inextrica-

ance with the bulk of the principles enunciated in blemeetila pesomption d’innocence et que ce far-

Lifchus, the charge was not automatically vitiated by the deau ne@acd” jamais sur lespaules de I'acces’

failure to include a specific item mentionedlifchus ~ Compte tenu du fait que le juge du pFe@ respeetla

or by the inclusion of an improper item. plupart des princgen&s dans I'aef Lifchus, I'ex-
pog n'était pas automatiquement invalighar I'omis-
sion d’inclure unelément particulier mentiorendans
l'arret Lifchus ou par I'inclusion d’unelément inappro-
prié.

Per McLachlin C.J. and Bastarache J. (dissenting): Le juge en chef McLachlin et le juge Bastarache
L'Heureux-Dulg J.'s reasons on the issues of B’s out- (dissidents): Les motifs du juge L'Heureensidubs
of-court identification and the charge to the jury on rea- questions de l'identification extrajudiciaire par B et sur
sonable doubt were agreed with, as were her findings I'expaglry sur le doute raisonnable sont aaspt”
that the victim C’s statement that he intended to do an tout comme le sont ses conclusions voulaatigue la d”
Autopac scam with the accused later the night of the ration de la victime C, selon laquelle ce dernier avait
murder was admissible and that the trial judge’s charge l'intention de frauder I'Autopac avecl'plsutdrd
to the jury adequately warned them of the dangers asso- la nuit du metaiteadmissible et que, dans son
ciated with this evidence. expsU jury, le juge du pres’a suffisamment mis en

garde le jury contre les dangerssia ceteléement de
preuve.

The following principles govern the admissibility of Les principes suivaegsssent 'admissibilé de la
hearsay evidence: (1) Hearsay evidence is admissible if preuvelgiireol) la preuve par owlire est admis-
it falls under an exception to the hearsay rule; (2) The sible si edleerdlune exceptioa la €gle du oudire;
exceptions can be interpreted and reviewed as required (2) les exceptions ptnevanterpettes et evigtes
to conform to the values of necessity and reliability that au besoin afin d’en assurer la cerdosmitileurs de
justify exceptions to the hearsay rule; (3) Where the evi- ecessit” et de fiabili€' qui justifient les exceptiore la
dence is admissible under an exception to the hearsaggle du oudire; (3) lorsque la preuve est admissible en
rule, the judge may still refuse to admit the evidence if vertu d'une exceptiedle du oudire, le juge peut
its prejudicial effect outweighs its probative value; (4) tout denem refuser de I'admettre si son effedjpdi-
Where evidence is not admissible under an exception to ciable I'emporte sur sa valeur probante; (4) lorsque la
the hearsay rule, the judge may admit it provided that preuve n’est pas admissible en vertu d'une exception °
necessity and reliability are established. C's statement edle du oudire, le juge peut I'admettre pourvu que

that he intended to do an Autopac scam with the accused I'on etahlit |a Ecessit” et la fiabilig. La dclara-
later that night is a statement of present intention. State- tion de C, selon laquelle il avait I'intention de frauder
ments of present intention presented for the truth of their I’Autopac avec kaptus'tard cette nuig) est une

contents (i.e., to permit inferences as to what the persoreclardtion d’intention existante. Legdarations d'in-

in fact did) are admissible, provided they were not made tention exist@genges comme preuve de lara-

in circumstances of suspicion. There were no circum- e ditleur contenu (c’estdire pour permettre de faire
stances of suspicion here that precluded the trial judge  etkstibns quand te que la personne @etlement

from admitting C’s statement that he was doing an fait) sont admissibles pourvu qu’elles n'aieftt pas ~
Autopac scam with the accused later that night. The faites dans des circonstances douteuses. Il n'y avait pas
statement should accordingly be admitted as evidence of de circonstances douteusescengiegmechaient

what the deceased intended to do at the time he made le juge ds dradmettre laetlaration de C, selon

the statement. While a statement of joint intention lagquelle il allait frauder I'Autopac avec éapliss’
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cannot support an inference as to the state of mind of
the third party, in some circumstances it can be fairly

tard cette.nBaf corsqjuent, il y a lieu d’admettre
dalatation comme preuve de ce que la personne

considered along with other evidence in deciding what ecddfe avait I'intention de faire au momeni elle a

the third party did. C’s statement may thus be viewed as
one piece of circumstantial evidence supporting the
inference that the accused was with C later that night. It

may be that where the only source of inference as to the

third party’s conduct is the statement of joint intention,

fait cetlardfion. Mme si elle ne peut patayer
edection relativea 'etat d’esprit du tiers, dans cer-
taines circonstancescldeatibn d’intention com-

muneagaste titreefre prise en consédation con-
jointement avec d'aedérserits de preuve pour

it would be unsafe to permit the jury to rely on it for that etedminer ce que le tiers a fait. LaaiHration de C

purpose. When this occurs, the jury should be so

directed. This was not such a case; the statement was

merely one of a matrix of circumstances that the jury
could consider in determining whether the accused met
C later that night as C stated was their common inten-
tion. Accordingly, the trial judge was not required to tell
the jury that they could not consider the statement on the
qguestion of what the accused in fact did. While a more
complete warning as to the danger of drawing infer-
ences on actual conduct from statements of joint inten-
tion would have been preferable, the trial judge’s
instruction to the jury that it was “for [them] to decide
whether the evidence of [C’s] statement about the scam
goes as far as the Crown would have [them] believe”
could have left the jury in no doubt that they must not
facilely jump from C’s statement to the conclusion that

peut eiloecinsidiée comme urlément de preuve
circonstancietieygua’dduction que l'accusS’est
ree@uec C plus tard cette nug-Ill se peut que, si
ededition d’intention commune est le sel@menta’
partir duquekedastidhs concernant la conduite du
tiers peuetr faites, il soit risqei’de permettre au
jury de l'utdiseette fin. Le caechéant, le jury
devrait recevoir des directives en ce sens. Tetn’a pas ~
le cas eretespa @claration ne portait que sur un
ensemble de circonstances dont le jury pouvait tenir
compte peterminer si I'accus’avait rencon”C
plus tard cette apitbmme ils avaient lintention
commune de le faire selon eelgd’€dLe juge du
gwattait donc pas tenu de dire aux membres du
jury qu’ils ne pourraient pas tenir compteedara-d”
tion paterdiiner ce que l'accasa fait en ealité.

C and the accused actually met later that evening. The eméVs’il avaitet®t piférable de faire une mise en

matter was fairly put to the jury and no new trial is
required on this ground.

garde plus campElu sujet du danger de se servir de

edlarations d'intention commune pour faire deslut-

tions concernant la conduite adeptla directive que le
juge du proes a doneé aux membres du jury, selon
laquelle il leur «appart[enait] deedider si la preuve de
la déclaration de [C] au sujet de la fraude [allait] aussi
loin que le ministte public vou[lait] [leur] faire croire»,
ne laissait planer dans leur esprit aucun doute qu’ils ne
devaient pas s’empresser de conclure deeldadation

de C que ce dernier et 'aceuse sont effectivement
rencontes plus tard cette nuidlLa question at sou-
misea juste titrea’lI'appEciation du jury et la tenue d'un
nouveau proes n'est pas requise pour ce motif.
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APPEAL from a judgment of the Manitoba POURVOI contre uretad€ la Cour d'appel

Court of Appeal (1998), 123 C.C.C. (3d) 145, 123  du Manitoba (1998), 123 C.C.C. (3d) 145, 123
Man. R. (2d) 292, 159 W.A.C. 292, [1998] M.J.  Man. R. (2d) 292, 159 W.A.C. 292, [1998] M.J.
No. 80 (QL), dismissing the accused’s appeal from  No. 80 (QL), qui aerépipel interjet” par

his conviction on two counts of first degree mur-  l'aeu®ntre sa eflaration de culpabibtrela-

der. Appeal allowed and new trial ordered, taveleux chefs d’accusation de meurtre au pre-
McLachlin C.J. and L’'Heureux-Deh Gonthier = mier degt” Pourvoi accueilli et nouveau pesc’

and Bastarache JJ. dissenting. orannie” juge en chef McLachlin et les juges
L’'Heureux-Dul€, Gonthier et Bastarache sont
dissidents.
G. Greg Brodsky, Q.C., andAnthony H. Dalmyn, G. Greg Brodsky, c.r., et Anthony H. Dalmyn,
for the appellant. pour I'appelant.
Gregg Lawlor, for the respondent. Gregg Lawlor, pour l'intimée.
Bernard Laprade and Slvie Kovacevich, for the Bernard Laprade et Slvie Kovacevich, pour
intervener the Attorney General of Canada. I'intervenant le procuméraj 'du Canada.
Written submissions only byamie C. Klukach, Argumentationecrite seulement padamie C.

for the intervener the Attorney General for Klukach, pour l'intervenant le procureueggral de
Ontario. I'Ontario.
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Alexander Budlovsky andMarian K. Brown, for Alexander Budlovsky et Marian K. Brown, pour
the intervener the Attorney General of British  lintervenant le procuretérgl de la Colombie-
Columbia. Britannique.

The reasons of McLachlin C.J. and Bastarache J. Versionaisen des motifs du juge en chef
were delivered by McLachlin et du juge Bastarache rendus par

THE CHIEF JUSTICE (dissenting) — | agree with LE JUGE EN CHEF (dissidente) — Je partage 1
Justice L'Heureux-Dub” on the issues of Ms. I'avis de Madame le juge L'Heureuxelsuy’les

Ball's out-of-court identification and the charge to  questions de [identification extrajudiciaire par
the jury on reasonable doubt. | also agree that the me BAll et de I'expos’au jury sur le doute raison-
victim Cook’s statement that he intended to do an  nable. Je comgalerient que laedlaration de
Autopac scam with the accused later the night of  la victime Cook, selon laquelle ce dernier avait
the murder was admissible and that the trial [I'intention de frauder I’Autopac avec égucss”
judge’s charge to the jury adequately warned them  tard la nuit du meetdie.admissible et que,
of the dangers associated with this evidence. dans sonesapdsty, le juge du pres a suffi-
Accordingly, | would dismiss the appeal. How- samment mis en garde le jury contre les dangers
ever, | would deal with the hearsay issue relating es d'cetelément de preuve. En catgience, je
to the victim’s statement of intention somewhat suis davis de rejeter le pourvoi. Toutefois,
differently than either of my colleagues. jaborde quelque pelerdifiment de mes col-
legues la question de iedire concernant laetla-
ration d’intention de la victime.

In my view, the following principles govern the  Selon moi, les principes suivanegissent I'ad- 2
admissibility of hearsay evidence: missilalitle la preuve par edire:
1. Hearsay evidence is admissible if it falls 1. La preuve padiogest admissible si elle
under an exception to the hearsay rule; eveld’'une exceptioa la Egle du owdire;
2. The exceptions can be interpreted and 2. Les exceptions peatvennterpetées et
reviewed as required to conform to the val- evigdes au besoin afin d’'en assurer la con-
ues of necessity and reliability that justify formidux valeurs deecessit’ et de fiabi-
exceptions to the hearsay rule; elui justifient les exceptioresla Egle du
oui-dire;
3. Where the evidence is admissible under an 3. Lorsque la preuve est admissible en vertu
exception to the hearsay rule, the judge may d'une exceptitm Egle du oudire, le
still refuse to admit the evidence if its preju- juge peut tout dmenfefuser de I'admettre
dicial effect outweighs its probative value; si son effatjydiciable I'emporte sur sa
valeur probante;
4. Where evidence is not admissible under an 4. Lorsque la preuve n'est pas admissible en
exception to the hearsay rule, the judge may vertu d’'une exceptioregle du oudire,
admit it provided that necessity and reliabil- le juge peut 'admettre pourvu que I'on en
ity are established. adtabli la rEcessi” et la fiabilig.
3

In short, the common law exceptions to the Bref, les exceptions de common lama Egle
hearsay rule remain the law, as interpreted and dudliorestent applicables, telles qu’elles sont
updated to conform to the twin requirements of intf@sS et misea jour de marmirea étre con-
necessity and reliability. Additionally, evidence  formeeta double exigence decgssit’ et de fia-
not falling within an exception may be admitted if  lalitEn outre, la preuve qui neeet pas d'une
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the requirements of necessity and reliability are  exception eeat ddmise si les conditions de
established. This retains the certainty and predict-ecessig” et de fiabili€ sont remplies. Cela permet
ability associated with the common law exceptions  de maintenir la certitude evisilplité liees aux
to the hearsay rule and avoids the need to hold a  exceptions de commialagle du oudire,
voir direwhen evidence falls within an established  tout en dispensant de tenir un voir-dire lorsque la
exception. At the same time, it permits the excep-  preuvaveetl’'une exceptiortablie. Cela per-
tions to evolve and evidence outside the exceptions  met.etduensdup, aux exceptionsedtluer eta’
to be admitted where necessity and circumstantial  la preuve nee yaf les exceptions alie
guarantees of reliability exist. As with all evi- admise si c'estassaire et s'il existe des garan-
dence, the trial judge has an overriding discretion ties circonstancielles decfidiitime il peut le
to exclude the evidence if its prejudicial effect out-  fairéégard de touelément de preuve, le juge
weighs its probative value. du pex conserve le pouvoir digtidnnaire
d’ecarter la preuve si son effeeprdiciable I'em-
porte sur sa valeur probante.

Applying these rules to this case, the first ques- Si on applique ceseglesa la pesente affaire, la
tion is whether an established exception to the  mEmMijuestion qui se pose est de savoir si une
hearsay rule applies to the evidence at issue. The  exception recanlaue€gle du oudire s’ap-
answer in this case is yes. The victim's statement  pleEuda preuve en cause. Laponsea’ cette
that he intended to do an Autopac scam with the  question est affirmative etdekp dclaration
accused later that night is a statement of present de la victime, selon laquelle elle avait I'intention

intention. Statements of present intention consti-  de frauder I'Autopac avec &aglusstard cette
tute a long-recognized exception to the rule against  apiest une @flaration d’intention existante.
admitting hearsay evidence. Leectdrations d'intention existante constituent

une exception reconnue depuis longtengpda’
regle interdisant I'admission de la preuve par ou”
dire.

The next question concerns the ambit of the L'autre question qui se pose concerne lagmrt’

exception of statements of present intention. Here  de I'exception eldarations d’'intention exis-

my colleagues differ. L'Heureux-DebJ. holds tante. Mes ceffles ont des opinions divergentes

that all statements of present intention are admissi-  sur ce point. Madame le juge L'Heureux-Dub’

ble. lacobucci J., following Professor Wigmore’s  conclut que touteslgardtions d’intention exis-

formulation of the exception, holds that statements  tante sont admissibles. Le juge lacobucci, qui

of present intention are admissible, unless made in  adopte la formulation que le professeur Wigmore

circumstances of suspicion. Canadian law has not  donne de I'exception, conclut qeeldestidns

yet settled this question. d’intention existante sont admissibles, sauf si elles
sont faites dans des circonstances douteuses. Le
droit canadien n’a pas encomryglé cette question.

Interpreting the exception in light of the under- Interp@tant I'exceptiona’la lumiére des exi-
lying requirements of necessity and reliability, |  gences sous-jacentexdssi et de fiabilig, je
share lacobucci J.’s view that statements of present  partage I'avis du juge lacobucci qpeales d”
intention presented for the truth of their contents  tions d'intention existantsenges comme
(i.e., to permit inferences as to what the person in  preuve derdaig# de leur contenu (c’estdire
fact did) are admissible, provided they were not  pour permettre de faireedestidhs quana ce
made in circumstances of suspicion. Contempora-  que la persoaakeangnt fait) sont admissibles
neity is cited as providing a guarantee of trustwor-  pourvu qu’elles n'aiertpdaites dans des cir-
thiness for statements of present intention. In the  constances douteuses. La conéiténgstaron-
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normal course, the words are contemporaneous erégdomme fournissant une garantie de fiabilit’

with a present intention to do that act. If a person  dedaditions d'intention existante. Normale-

as she heads out the door says, “I'm going to the  ment, les mots sont potarsciu’il y a une

store”, there is every reason to believe that is what  intention existante d’accomplir I'acte en cause. Si

she intends to do. This flows from the fact that in  une personne affirme «Je vais au magasin», en se

the great majority of cases, people making such  dirigeant vers la porte, towd payiee que c'est

statements actually intend to do the indicated act. ce qu'elle a I'intention de faire.eCeldeddu

The statement of intention is admitted as a state-  fait que, dans la plupart des cas, les personnes qui

ment of mental condition: inferences that may be  font de tedlekditions ont vraiment l'intention

drawn as to whether the intended act occurred are  d’accomplir I'acte dont elles parleatldra-d”

another matter:Wigmore on Evidence, vol. 6 tion d’'intention est admise en tant queeldfation

(Chadbourn rev. 1976), at 81725, p. 139; R. J. etad’d’esprit: les eductions possibles quaat °

Deslisle: ‘R. v. Smith: The Relevance of Hearsay” savoir si I'acte pmjat€tt accompli sont une

(1991), 2 C.R. (4th) 260, at p. 264. autre questivvigmore on Evidence, vol. 6
(Chadbourn rev. 1976), au 8§ 1725, p. 139; R. J.
Delisle, «R. v. Smith: The Relevance of Hearsay»
(1991), 2 C.R. (4th) 26( la p. 264.

The reason statements of present intention are La raison pour laquelle lesdlarations d'inten- *
generally reliable indicators of the speaker’'s “pre-  tion existante semirggément des indications
sent” or contemporaneous state of mind was cap-  fiableset# H'esprit «existant» ou contempo-
tured by Gray J. ilMutual Life Insurance Co. v.  rain de leur auteur et expose par le juge Gray
Hillmon, 145 U.S. 285 (1892), at p. 299, quoting  damgual Life Insurance Co. c. Hillmon, 145

Beasley C.J. iHunter v. Sate, 40 N.J.L.: U.S. 285 (18923 la p. 299, alors qu'il citait le
juge en chef Beasley dartdunter c. Sate, 40
N.J.L.:

In the ordinary course of things, it was the usual infor- TRAPUCTION] Il s’agissait normalement des renseigne-
mation that a man about leaving home would communi- ments habituels qu’un homme qeteségpitter son
cate, for the convenience of his family, the information domicile communiquerait pour rendre sansee -
of his friends, or the regulation of his business. At the famille, pour informer ses amis oemoway entre-
time it was given, such declarations could, in the nature prise. Au momeglles onteté faites, ces etlara-
of things, mean harm to no one; he who uttered them tions ne pouvaient pas, dans I'ordre des choses, se vou-
was bent on no expedition of mischief or wrong, and the lejupiciablesa’qui que ce soit; celui qui les a faites
attitude of affairs at the time entirely explodes the idea etait ‘pas €5olua accomplir un mefait ni a faire du
that such utterances were intended to serve any purpose tort, et le conteggnaitdi’epoqueecarte engére-
but that for which they were obviously designed. At ment I'idée que cesatlarationsefaient faites dans un
the time the words were uttere. .the reference to the but autre que celui auquel elles se rapportaient manifes-
companion who was to go with him was nothing more, tement [...] Au momelesgaroles orgte pronon-
as matters then stood, than an indication of an additionalees [c". .] la mention du compagnon qui devait I'accom-
circumstance of his going. pagneretdit alors rien de plus que lindication d’'un
autre fait entourant soregart.

Sometimes, however, statements of intention Cependant, il peut parfois arriver que desld- 8
may not reflect the actual present intention of the  rations d’intention retergflpas efitablement
speaker. The circumstances may suggest that the  lintention existante de leur auteur. Les circons-
speaker had reason to lie about his or her inten-  tances peuvent indiquer que la personne qui s’ex-
tions. In such cases, the circumstantial guarantee  primait avait des raisons de mentir au sujet de ses
of trustworthiness that underlies the exception dis-  intentions. Dans de tels cas, la garantie circonstan-
appears. This is why Wigmore held that the excep-  cielle de falgjiit’sous-tend I'exception dispa-
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tion did not apply where the circumstances cast It. @&est pourquoi Wigmore a conclu que l'ex-
suspicion on whether the statement of intention  ception ne s'appliquait pas lorsque les
represented the speaker’s actual intention. Where  circonstances soulevaient un dowesguaint °
circumstances of suspicion exist, the presumption  sieldadition d'intention reitait la \Eritable
of reliability that normally underlies the exception intention de son auteur. &semé de circons-
is removed, and it would be inconsistent with the  tances douteusessiammtion de fiabild™ qui
principles underlying the exceptions to the hearsay  sous-tend normalement |'exceptionitdispara”
rule to admit the evidence. (Given the presumption  admettre la preuve serait incompatible avec les
of reliability underlying the exception, it falls to  principes sous-jacents des exceatlanggle du
the person opposing the evidence to show circum- I1-dive. (Compte tenu de lagsdmption de fiabi-
stances of suspicion.) For this reason, | agree with e glifi sous-tend I'exception, il incombela per-
lacobucci J. that the statements of present intention ~ sonne qui s'apasnission de la preuve de
are admissible, absent circumstances of suspicionemodfrer I'existence de circonstances douteuses.)
Pour ce motif, je partage I'avis du juge lacobucci
gue les dclarations d'intention existante
sont admissibles en l'absence de circonstances
douteuses.

This brings us to the question of whether there Cela nous aenea la question de savoir s'il y
were circumstances of suspicion here that pre-  avait des circonstances douteuses@ digisp”
cluded the trial judge from admitting the victim's  edepaient le juge du pres’d’admettre laatla-
statement that he was doing an Autopac scam with  ration de la victime, selon laquelle elle allait frau-
the accused later that night. The majority of the  der I'Autopac avec l'aqdus’tard cette nuigl’
Court of Appeal held there were not. lacobucci J., La Cour d’apfehajori€ a conclia’I'absence
by contrast, finds there were. | find myself in de telles circonstances. Par contre, le juge
agreement with the Court of Appeal. The victim  lacobucci conclut le contraire. Je partage I'avis de
Cook, who had another woman and two other peo- la Cour d’'appel. La victime Cook, qui avait fait
ple in his car, encountered his girlfriend at a ser- monter une femme et deux autres personnes dans
vice station. They conversed. He told her that he  sa voiture, a remsontémie de coearune sta-
was going to do an Autopac scam with the accused  tion-service. lls onkedikdut'a dit qu'il allait
later that night. They parted. The question is frauder I'Autopac avec lacplus tard cette
whether the circumstances of this encounter cast auitd se sont epags. La question est de
suspicion on whether the victim’s statement repre-  savoir si les circonstances de cette rencentre soul”
sented his actual intention at the time he spoke. It  vent un douteaysawbit si, au momenuclle
is argued that the circumstances suggest that heeté faite, la @éclaration de la victime redtait la
may have made up the Autopac scam story toeritablle intention de cette deené. On petend
explain or offset the presence of another woman in  qu’il se peut,ed’dgs circonstances, que Cook
his car. It is not clear to me how the statement that  ait invdnistoire de la fraude de I’Autopac pour
he intended to do an Autopac scam with the  expliquer oenwt la peSence d'une autre
accused explains why another woman would be in ~ femme dans la voiture. Je ne vois pas comment la
the car with him. Nor is it clear how the statement ecldfation qu'il avait I'intention de frauder I'Au-
countered the suggestion that the victim was topac avec lmcexgique pourquoi une autre
romantically involved with the woman in the car.  femme se trouvait dans la voiture avec lui. Je ne
It begs the question, “If you are doing an Autopac  vois pas non plus commenteméi@tiin con-
scam with someone else later tonight, why are you  tredisadéel'igle la victime avait une relation
with this woman?” If the victim had said he amoureuse avec la femme se trouvant dans la voi-
intended to do the scam with the woman, it might  ture. Celaieratia”question suivante: «Si tu es
have attracted suspicion as to whether it repre-  sur le point de frauder I'’Autopac avec quelqu’un
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sented his actual intentions. But that is not what  d’autre plus tard cette nuit, que fais-tu avec cette
occurred. Accordingly, | would admit the state- femme?» Si la victime avait dit qu’elle avait I'in-
ment as evidence of what the deceased intended to  tention de commettre la fraude avec cette femme,
do at the time he made the statement. il y aurait pu y avoir des doutesacgaudir si
c’etait A sa eritable intention. Mais ce n’est pas
ce qui s’est produit. Par castgient, je suis d'avis
d’admettre la d€laration comme preuve de ce que
la personne eldée avait l'intention de faire au
moment o elle a fait cette etlaration.
lacobucci J. argues that the statement is not Le juge lacobucci mtend que la etlaration 10
admissible for a second reason — because the n’est pas admissible pour emeeuwiif —
statement involves the intention to do a joint act  parce qu’elle indique lintention d’accomplir un
with a third person, the accused. In my view, this  acte conjointement avec un tiersel'déestihe
goes not to admissibility, but to the inferences que cela concerne non pas I'adneissiimlis
which may be drawn from the statement. However, opllé¢$ @fductions qui peuverdtre faites de la
my colleague goes on to argue that no inference aeclamition. Cependant, mon @gjlie ajoute que la
to what the accused did can be drawn from theeclatation ne peut pas senar dduire ce que
statement, and that the jury should have been so l'aatait, et que le jury auraitidécevoir des
instructed. directives en ce sens.

It is common ground that the trial judge must Il est reconnu que le juge du pescdoit donner 11
give the jury appropriate instructions on how the  aux membres du jury des directives appropri’
jury may use hearsay evidencB: v. Rockey, sur les fins auxquelles ils peuvent utiliser la preuve
[1996] 3 S.C.R. 829, at para. 38. It is also beyond  prdiog'R. c. Rockey, [1996] 3 R.C.S. 829, au
dispute that if failure to give such instructions ren-  par. 38. legatement incontestque, si I'omis-
ders the trial unfair, a new trial must be ordered. sion de donner ces directives renddarpoui-

table, un nouveau pres doitétre ordone:

Two issues arise: (1) Should the trial judge have Deux questions se posent: (1) Le juge du (f:lsoc‘12
told the jury they could not draw an inference from  auraitil dife aux membres du jury gu'ils ne
Cook’s statement as to the accused’s conduct? and  pourraient pas se serviattrdiiah de Cook
(2) If not, should the trial judge have specifically  pour faire uedudtion au sujet de la conduite de
warned the jury about the danger of making such  I'ax2U®) Dans la egative, le juge du pres
an inference? aurait-iludMettre le jury expressient en garde

contre le danger de faire une telleddction?

On the first issue, my colleagues suggest that a En ce qui concerne la preené question, mon 13
jury can never infer what a person other than the egalaffirme qu’un jury ne peut jamaisdiiire,
speaker did from a statement of joint intention. la partir d’'une dclaration d'intention commune, ce
would not state the matter so categorically. Cer-  qu'a fait une personne autre galaidaend. Je ne
tainly, such a statement cannot support an infer-  serais pas aeggiritptéa ce propos. Une telle
ence as to the state of mind of the third party. eclaFation ne peuusément pastayer une educ-
However, in some circumstances the statement of  tion relatiVetat d'esprit du tiers. Toutefois,
joint intention can be fairly considered along with  dans certaines circonstances;ldsation d'in-
other evidence in deciding what the third party did. ~ tention commune g@guste titre,efre prise en
The declarant’s state of mind may be one piece of  ceratidh conjointement avec d’'autresé-’
evidence amongst others for the jury to consider in  ments de preuvegtetmider ce que le tiers a
determining what happened. Viewed thus, Cook’s  faietdf "d'esprit du €élarant peut constituer
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statement may be viewed as one piece of circum-  l'uretdesents de preuve que le jury peut pren-
stantial evidence supporting the inference that dre en @asioh pour dterminer ce qui s’est
Starr was with the deceased later that night. The  pro8luiet égard, la dclaration de Cook peut
cases to which we have been referred, other thagtre considfée comme urlément de preuve cir-
some American cases, do not go so far as to say  constancief@yggila dduction que Starr s’est
that statements of joint intention can never be used  retraugc la victime plus tard cette nut-La
on the issue of what the third party did. jurisprudence qui n@ts méntionee, autre que
certaines dcisions areficaines, ne va pas jusqu’
préciser que lesatlarations d’intention commune
ne peuvent jamais serva ddterminer ce que le
tiers a fait.

This said, it may be that where the only source Cela dit, il se peut que, si l&claration d’inten-
of inference as to the third party’s conduct is the  tion commune est Ieléménta partir duquel
statement of joint intention, it would be unsafe to  dedudtions concernant la conduite du tiers peu-
permit the jury to rely on it for that purpose. When  vefne Taites, il soit risqei'de permettre au jury
this occurs, the jury should be so directed. In my  de l'utilseceite fin. Le casclréant, le jury
opinion, this was not such a case; the statement devrait recevoir des directives en Aengens.
was merely one of a matrix of circumstances that  avis, tel n'est pas le cas eod!dapgclaration
the jury could consider in determining whether the  ne portait que sur un ensemble de circonstances
accused met Cook later that night as Cook stated  dont le jury pouvait tenir compteteomnirdsr
was their common intention. Accordingly, | con-  si 'aceuavait rencon&r”Cook plus tard cette
clude that the trial judge was not required to tell  rajtdomme ils avaient I'intention commune de
the jury that they could not consider the statement le faire selon ce eda€dCook. Je conclus
on the question of what the accused in fact did. donc que le juge dasprémit pas tenu de dire
aux membres du jury gu'ils ne pourraient pas tenir
compte de la elaration pour eterminer ce que
l'accug a fait en ealité.

The second issue is whether the trial judge in La deux€me question est de savoir si, de toute
any event should have specifically warned the jury  Bra@nile juge du pre&s aurait d”mettre en
about the danger of using the statement of joint garde erpnes$’le jury au sujet du danger
intention as evidence on the issue of what the  d'utiliser &ladation d'intention commune
accused did. To answer this question, we must comme preuve de ce queel'acfais” Pour
return to what the trial judge said. The Crown had eporidrea’cette question, il nous faut reveaice
suggested that the statement of joint intention sup-  que le juge despaodit. Le minigre public
ported an inference that the accused proposed the  agtehdd que laetlaration d'intention com-
scam to the victim as a way to get the victim in an  netagdit une dduction que I'accesavait pro-
isolated place. After this, the trial judge told the edsfraudeala victime dans le but de lattirer
jury that it was “for [them] to decide whether the  dans un endroierétila suite de cela, le juge du
evidence of Cook’s statement about the scam goes egracdit aux jws qu'il leur TRADUCTION]
as far as the Crown would have [them] believe”. «appart[enaitpdielel si la preuve de la&dara-

tion de Cook au sujet de la fraude [allait] aussi loin
que le ministre public vou[lait] [leur] faire
croire».

An express instruction about the danger |l est ggréralement souhaitable de donner une
involved in drawing inferences from one person’s  directive expresse au sujet du danger de se servir
statement of present intention to what another per-  deedéamtion d'intention existante d’'une per-
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son did is generally desirable. However, the issue  sonne pour faire edestidhs concernant ce
on appeal is whether the trial judge’s instruction in  qu’une autre personne a fait. Cependant, la ques-
fact conveyed to the jury the need to be carefuland  tion qui se pose daresdatguourvoi est de
not to jump facilely from Cook’s statement that he  savoir si la directive du juge desmpeneaalité,
was doing an Autopac scam with the accused that eifeitirya faire montre de prudenceaenhe pas
night to the conclusion that the accused in fact met  s’empresser de concluredariidh de Cook,
Cook at the proposed site of the scam. | am satis-  selon laquelle il allait frauder I'Autopac avec l'ac-
fied that the trial judge’s direction accomplished eu®tte nuitd, que ce dernier a effectivement
this. The trial judge told the jury that they could rencer@doka I'endroit proje¢” pour commettre
use the statement for a hearsay purpose, i.e., in  la fraude. Je suis convaincue que la directive du
deciding what the accused did. He went on to sug-  juge degm@eu cet effet. Le juge du pesca
gest that they might not wish to draw this infer-  dit aux membres du jury qu’ils pourraient se servir
ence, notwithstanding the Crown’s invitation. The  dedalarationa’ des fins de atdire, c'esta-dire
jury thus knew the inference was for them and poecidEr ce que l'accesa fait. Il a ensuite
them alone and that it was one they must carefully  affimu’il se pourrait qu'ils ne veuillent pas
consider. While a more complete warning as to the  faire cefiection, en épit de I'invitation du
danger of drawing inferences on actual conduct narésublica le faire. Le jury savait donc
from statements of joint intention would have been  qu'il lui appartemaityi “seul, de faire cette
preferable, | am satisfied that the trial judge’s eddction et qu'il lui fallait soigneusement envisa-
instruction in this case could have left the jury in  ger de le faiem#s'il avaiteté peEférable de
no doubt that they must not facilely jump from  faire une mise en garde pluseterapl sujet du
Cook'’s statement to the conclusion that Cook and  danger de se servieckeatidns d’intention
the accused actually met later that evening. The  commune pour fairediegions concernant la
matter was fairly put to the jury and no new trial is  conduite a&dQg€ suis persuad’que le juge du
required on this ground. On this view, either no  peeh I'espCe aurait pu donner une directive
error was committed, or if it was, it does not con-  qui n‘auraitégidaner dans I'esprit des membres
stitute reversible error. du jury aucun doute gu'’ils ne devaient pas s’em-
presser de conclure de ladfaration de Cook que
ce dernier et l'accessétaient effectivement ren-
cont®s plus tard cette nuil'La question &t
soumisea’juste titrea’I'app®€ciation du jury et la
tenue d’'un nouveau pres n'est pas requise pour
ce motif. A cet égard, aucune erreur n&e com-
mise ou, si une erreure@® commise, elle ne cons-
titue pas une erreur donnant ouvertarevision.

| conclude that the victim Cook’s statement that Je conclus que laedlaration de la victime 17
he intended to do an Autopac scam with the  Cook, selon laquelle il avait I'intention de frauder
accused was admissible as evidence of the victim's ~ I'Autopac avec kaaitag” admissible comme
present intention, and that the trial judge’s instruc-  preuve de son intention existante et que, dans les
tions sufficed in the circumstances to obviate the  circonstances, les directives du jugeesisyroc’
danger of impermissible inferences. fisaient pour echpf que deseductions inac-
ceptables ne soient faites.

In the result, | agree with L'Heureux-Dehl. En congquence, je partage l'avis du juge18
that the appeal should be dismissed. L'HeureuxeDuli'il y a lieu de rejeter le
pourvoi.
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The reasons of L'Heureux-Daband Gonthier Version fraaise des motifs des juges
JJ. were delivered by L’Heureux-Deitgt Gonthier rendus par

L'H EUREUX-DUBE J (dissenting) — E JUGE L’H EUREUX-DUBE (dissidente) —
I. Introduction I. Introduction

The appellant was convicted at trial before a A son proes devant un juge et un jury, I'appe-
judge and jury on two counts of first degree mur-  lan¢ta dBclag€ coupable relativemera deux
der. He was convicted of kiling Bernard (Bo) chefs d'accusation de meurtre au premiey degr’
Cook and Darlene Weselowski by shooting them  soit d’avaér Bernard (Bo) Cook et Darlene
by the side of a provincial highway on the outskirts ~ Weselowski en les abattant sur I'accotement d’'une
of Winnipeg in the early morning hours of August  route provinciale aux abords de Winnipeg, aux
21, 1994. The Manitoba Court of Appeal ((1998), petites heures du matin, lei21984" La Cour
123 C.C.C. (3d) 145) upheld the verdict, dis- dappel du Manitoba ((1998), 123 C.C.C. (3d)
missing the grounds of appeal raised before us. 145) a maintenu le verdict eetlegj@toyens
While this case originally came to us as of right,  d’appel qui sont maintenantesdievant nous.
the Court ordered a re-hearing of the appeal and  Bien quedentrpourvoi aiete formg de plein
invited submissions on the scope of the present droiepart notre Cour a ordoanine nouvelle
intentions exception to the hearsay rule and on the  audition et a lagiparties lui soumettre des
application of the “principled approach” as set out  arguments sur laepdé’I'exception des inten-
in R v. Khan, [1990] 2 S.C.R. 531, and subsequent  tions existanl@€gle du oudire et sur I'appli-
cases to the traditional exceptions to the hearsay cation deethedr fondé sur des principes»,
rule. This case also requires us to explicate andnon&e dans l'aef R. c. Khan, [1990] 2 R.C.S.
apply the principles regarding a charge to the jury 531, et d'autets abisquents, aux exceptions
on reasonable doubt as set out by this Court in traditionnellesegle du owdire. La pesente
R. v. Lifchus, [1997] 3 S.C.R. 320. affaire nous oblige, en owtrexpliciter ea’appli-
quer les principes relatifs 'expo® au jury sur le
doute raisonnable, que notre Couern&s dans
larret R c. Lifchus, [1997] 3 R.C.S. 320.

| have had the benefit of reviewing the reasons Jai pris connaissance des motifs du juge
of lacobucci J. and | am unable to agree with his  lacobucci et je ne puis scasmiteanalyse des
analysis of the issues. While we are both in agree-  questions en litige. Bien que nous convenions tous
ment that the principled approach applies to all  deux queethadé fondé sur des principes s'ap-
hearsay statements, we have very different concep-  pligoat ourdire, nous avons des conceptions
tions as to what this entails. ey diferentes de ce que cela implique.

Our difference of opinion can be reduced to two Notre divergence d’opinions porte essentielle-
crucial points. First, whereas lacobucci J. would  ment sur deux points cruciaux. En premier lieu,

hold that the principled approach must “prevail” alors que le juge lacobucci est d'avis que la
over the traditional exceptions to the hearsay rule, ethode fondé sur des principes doit «l'empor-

| would not endorse such an approach because |  ter» sur les exceptions traditianiaetigse "du
believe that it invites challenges to every piece of I-dit€, je ne sauraistfe d’accord parce que j'es-
evidence that falls under a traditional exception. |  time qu'il ineitmntester towtlément de preuve

would hold that the traditional exceptions endure,  quéveld’'une exception traditionnelle. Selon
subject to their categorical re-examination under  moi, les exceptions traditionnelles continuent de
the principled approach should the issue arise in a  s’appliquer, seasva” de leuregxamen par
proper case. Second, beneath this first disagree- egaat” selon la ethode fondé sur des prin-



[2000] 2 R.C.S. R.C. STARR Lejuge L'Heureux-Dubé 167

ment lie two very different conceptions of what the  cipes dans les cas appragpria question se
threshold reliability analysis under the principled pose. En éewilieu, ce premier edaccord
approach entails. As demonstrated by his analysiesult€é de deux conceptionggrdiférentes de ce
of the hearsay statements in this case, lacobucci J.  qu'implique I'analyse du seuil de &abiirtu
would require the trial judge to determine the cred-  dedthode fondé sur des principes. Comme le
ibility of the hearsay declarant at the threshold emdhtre son analyse desctfirations en l'egze,
stage. | believe that such determinations encroach  le juge lacobucci obligerait le juge etuaproc”
on the trier of fact's determination of ultimate reli- editler de la @dibilité de l'auteur de laatlara-
ability. Moreover, | believe that the traditional tion extrajudiciaréétape de I'analyse du seull
exceptions already incorporate a finding of thresh-  de fiabillE crois qu’une telleetérminationa’
old reliability and the trial judge need not engage  cetdpeé empmte sur la dfermination ultime de
in the type of reliability determination favoured by  fialalitjui re€ve du juge des faits. En outre, les
lacobucci J. on a “threshold” inquiry of evidence  exceptions traditionnelles comportgnt udée
that falls within a traditional exception to the hear-  conclusion gadtxistence d’'un seuil de fiabi-
say rule. li€ et le juge du pr@s n'a pas se lancer dans le
type de @étermination de fiabilé; p€coni€ par le
juge lacobucci, lors de I'examen du seuil de fiabi-
lite d’une preuve qui rel’e d'une exception tradi-
tionnellea la E€gle du oudire.

The end result of lacobucci J.’s approach is an En d&finitive, I'approche petoni€e par mon 22

open invitation to challenge previously admissible  emlié constitue une invitatioriggralea contes-
hearsay evidence. | do not believe that this ter une preuve pdir@@uparavant admissible.
approach flows from our previous decisions in  Je ne crois pas que cette aponhle de nos
Khan, supra, andR. v. Smith, [1992] 2 S.C.R. 915.  &t§ anttieurs Khan, précité, et R. c. Smith,
These cases were not about the exceptions to the  [1992] 2 R.C.S. 915.e@esamtérnaient non
hearsay rule but about expanding the scope of pas les exceptitmsegle du owdire, mais
admissible evidence beyond the boundaries of theelarjissement de la pee’de la preuve admissi-
traditional categories. They accepted the traditional  ble au-def limites des cegories tradition-
exceptions as a given but sought other means to  nelles. On y araitsids exceptions tradition-
admit reliable and necessary evidence through the  nelles comme un fait acquis, mais on y cherchait
adoption of a “principled approach” to hearsay. d’autres moyens d’admettre une preuve fiable et
| fear that to adopt the course charted by ecassaire par I'application au ialife d'une
lacobucci J. would sacrifice the experience, cer- etwde fondée sur des principes». Je crains que
tainty and predictability of centuries of jurispru-  s’engager dans la voiegtaar le juge lacobucci
dence in the name of a quest for purported intellec-  ne reveersaerifier 'exgtience, la certitude et
tual coherence that is untested by the forges of our  elagibilité jurisprudentielles acquises au cours
courtrooms. des scles pour se lancex [a recherche d'une
cohérence intellectuelle apparente que nos tribu-
naux n’ont pas encore eu l'occasion de tester.

On the issue of the jury charge on reasonable Quanta la question de I'expesau jury sur le 23

doubt, thelifchus standard provides guidelines for  doute raisonnable, la norme det llafchus

trial judges rather than an iron-clad roster of pro- donne au juge despdes lignes directrices plu-
scriptions and prohibitions. | do not reladchusas it qu’une liste stricte de proscriptions et d'inter-
providing that the inclusion or exclusion of certain  dictions. Selon moigt'aif€hus ne signifie pas
phrases automatically vitiates a jury charge. que l'inclusion ou I'exclusion de certaines expres-
Instead, | readLifchus as mandating that a charge  sions doive automatiquement invalider ure expos”
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be examined in its entirety to determine whether  au jury. Je eagilitt qu'il commande d’'exa-
the jury properly understood the concept of proof  miner I'egmizsis son ensemble afin detetmi-
beyond a reasonable doubt. I am of the opinion  ner si le jury a bien compris la notion de preuve
that the jury charge in this case properly communi-  hors de tout doute raisonnable. J'estime que I'ex-
cated this concept to the jury. podu juge dans la gsente affaire a permis au

jury de bien comprendre cette notion.

My colleague lacobucci J. has adequately set Mon colléegue le juge lacobucci a exgo#s
forth the factual background and judicial history of  faits dema’que I'historique des prdudres judi-
this case. In dealing with the individual grounds  ciaires en despJ'ajouterai des gxisions, au

for appeal, | will elaborate when necessary. besoin, en examinant chacun des moyens d’'appel.
Il. Analysis Il. Analyse
A. The Admissibility of Cook’s Statement A. Admissibilité de la déclaration de Cook

(1) Introduction and Summary (1) Introduction esuhg

Approximately one hour before he was mur- Environ une heure avant elfe assassin’
dered, Bernard (Bo) Cook spoke with Jodie  Bernard (Bo) Cook s’est entretenu avec Jodie
Giesbrecht and told her that he had to “go and do  Giesbrecht et lui a dit qu'il d®@UETION]
an Autopac scam with Robert” (the appellant). The  «aller frauder I'Autopac avec Robert» (I'appelant).
trial judge admitted Ms. Giesbrecht's testimony as  Le juge duepracadmis leethoignage de We
to what Mr. Cook told her the night he and Darlene  Giesbrecht relativentntiue M. Cook lui a dit

Weselowski were murdered. The appellant chal- la nuiteodernier et Darlene Weselowski et

lenges the admission of this statement on the  assassidappelant conteste l'admission de

grounds that it is inadmissible hearsay. cettelatation au motif gu'il s'agit de owdire
inadmissible.

lacobucci J. and | disagree regarding the admis- Le juge lacobucci et moi sommes essdccord
sion of this statement as an exception to the rule  en ce quia femmission de cetteedlarationa’
against hearsay for declarations of “state of mind”  titre d’excetitan Egle du oudire concernant
or “present intentions” as recognized by this Court  lesclatations d'«intentions existantes» ou
in Smith, supra. For ease of reference, | will refer  dtat d’esprit», que notre Cour a reconnue dans
to this exception as the “present intentions” excep-  dta@niith, précitt. Par souci de commodijtje
tion as that term best encapsulates the type of \aféyer'a l'exception des «intentions exis-
statement at issue before us. Several points of disa-  tantes» puisque cette expression traduit bien le
greement arise in the course of our analysis of this  typedardtion en cause devant nous. Plusieurs
statement. The first is the scope of this exception;  pointsedacdord ressortent de notre analyse de
the second is the proper use to which the statement  eefwration. Le premier concerne la gertie
can be put by the jury. cette exception, et le damu, I'utilisation que le

jury peut faire de la elaration.

The third level of disagreement involves the Le troiséme point de eéSaccord a traé la facon
guestion of how to analyze the hearsay statement.  d’analyseclgration en question. Devrait-elle
Should it be examined under the traditional excepetre ‘examigé sous l'angle des exceptions tradi-
tions to the hearsay rule or under the new princi-  tionnellés €gle du oudire ou selon la nou-
pled approach developed by this Courtkhan velle approche foreE sur des principes que notre
and subsequent cases? This question in turn  Courcueaans I'aef Khan et d'autres aefs
requires us to determine the present status of the eguésfs? Cette question obligeson toura’
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traditional exceptions in light of and in relationship etetminer la situation actuelle des exceptions tra-
to the principled approach. ditionnelles egafd et par rappod la n€thode
fondée sur des principes.

| wish to articulate clearly my position on the Je tiensa exposer clairement mon point de vue®
state of hearsay law afté&than and its progeny.  surdtat du droit en magie de oudire a la suite
First, | do not believe thdthan “prevails” over the  de I'agfKhan et des aefs qui en ontecouB. En
traditional exceptions to the hearsay rule. The premier lieu, je ne crois pas qeé Kl
effect of lacobucci J.’s analysis is to reduce these  «l'emporte» sur les exceptions traditianfeelles °
exceptions to mere reference points that provideeglerdu oudire. L'analyse du juge lacobucci a
little more than a convenient launching pad for the  pour effet de convertir ces exceptions en de sim-
application of the principled approach to previ- ples points dereegui servent tout au plus de
ously accepted exceptions to the hearsay rule. Sec-  pointepi@tdéommodea I'application de la
ond, | would not follow lacobucci J.’s suggested ethode fondé sur des principes aux exceptions
approach because in my mind it impermissibly  auparavant recormil@segle du owdire. En
shifts responsibility from the trier of fact onto the  deume lieu, je ne puis suivre laethode propo-
judge. | believe that this framework directly con- eespar le juge lacobucci parce gaemon avis,
tradicts the underlying essence of the principled elle teaasfe mamire inacceptable la responsa-
approach and the thrust of hearsay reform in the ehilit’juge des faits au juge du droit. Ce cadre
common law world over the last 30 years. An  d'analyse contredit directeenembn avis, I'es-
overly strict view of hearsay is inconsistent with  senamm’de la rethode fondé sur des prin-
our desire to provide the trier of fact with more,  cipes ainsi que I'orientaticéraje de lagforme
rather than less, evidence. | of course recognize  degla du oudire que la common law a con-

that some restrictions on the admissibility of evi-  nue au cours des 3@résraiiaés. Une percep-
dence are nonetheless necessary, for both judges  tion trop stricte-ditecest incompatible avec
and juries. notre volortde fournir au juge des faits plus que

moins dgléments de preuve. Je reconraiglém-
ment que certaines restrictions relatieebadmis-
sibilite de la preuve sonteahmoins atessaires
pour les juges comme pour le jury.

| would adopt the following framework of anal- J'adopterais le cadre d’analyse suivant en ce q&?
ysis for hearsay statements. First, it must be deter-  concerneeddasrations qui ressortent du 1eu”
mined whether the statement is hearsay. Second, dire.dPepneint, il y a lieu deedérminer si la
the trial judge should determine whether the hear-eclatation est du audire. Deux€emement, le juge
say statement falls within an established exception  dweprdoit @&cider si la dtlaration en question
to the hearsay rule. If it does, the evidence is ewveeld’'une exception reconnue la Egle du
admissible. Third, if the evidence does not fall I-diré. Si oui, elle est admissible. Trasie-
within an established exception, the trial judge  ment, si la preuve emerpls d’'une exception
should determine whether it would still be admissi-  reconnue, le juge despdwit @terminer si la
ble under the principled approach. Fourth, the trial ecla¥ation est tout de emie admissible en vertu
judge maintains the limited residual discretion to  de kthwde fondé sur des principes. Quatri’
exclude evidence where the risk of undue  mement, le juge daspconserve le pouvoir dis-
prejudice substantially exceeds the evidence’s pro- etiacmaire esiduel limi€ d'écarter une preuve
bative value. Finally, once the statements are lorsque le risque d'effatipidble indu I'em-
found admissible, it is for the trier of fact to weigh  porte substantiellement sur la valeur probante de la
the evidence and make a determination as to the  preuve. Finalemerguel les etlarations sont
ultimate reliability of the hearsay evidence at issue. egsgadmissibles, il appartient au juge des faits
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The Chief Justice essentially adopts this frame-
work in para. 2 of her reasons.

deqpr’la preuve psente et de se prononcer

ultimement sur la figbdit'la preuve par edire

en cause. Le Juge en chef adopte essentiellement
ce cadre d’'analyse au deemie paragraphe de ses
motifs.

In addition, | would allow for the re-evaluation,
in a proper case, of a traditional exception under
the principled approach. That is to say, | believe
that the principled approach may be applied to
reconsider the reliability and necessity of the class
of statements that are included in a categorical
exception to the rule against hearsay. | would not
countenance the case-by-case application of the
principled approach to statements falling within
accepted exceptions to the rule against hearsay.
Individual cases may illuminate or illustrate the
need to modify a particular traditional exception,
but every piece of evidence that falls within a
traditional exception should not be subjected to the
principled approach and the concomitaaitr dire
that it may entail. To do so would unnecessarily
complicate the trial process and sacrifice experi-
ence, certainty and predictability in the name of
the vague and uncertain mantra of “principle”.

Je permettrais en outre, dans les cas apg®pri’

etvaluation d’'une exception traditionnelle en
fonction dedthade fondé sur des principes.
Autrement dit, je crois quett@ade fondée sur
des principes peutsépiaminer la fiabilé et
elzessit’ de dclarations visés par une cago-

rie d'excepditmgEgle du oudire. Je ne favori-

serais pas l'application cas par castideda m’
feadsur des principes aurdarations relevant

des exceptions recriauegle du oudire.
Chaque cas peut faire ressortir ou mettre en
leraila ®cessit”de modifier une exception tra-
ditionnelle pargécaljimais il n’y a pas lieu d'as-
sujettir chelgoeint de preuve qui mle d’'une

exception traditionnellea la n€thode fondé sur

des principes et au voir-dire concomitant qu’elle
pegessiter. Cela aurait pour effet de compli-
quer inutilement leepretde sacrifier I'exg”
rience, la certitude eteldsiiilité au nom du

mantra vague et incertain des «principes».

(2) Hearsay Reform

(2) Leeférme de laeggle du oudire

The rule against hearsay developed at the same La régle du oudire s'est évelop@e en refe

time as the modern form of trial and is associated

temps que la forme modernead) gratle est

with a deep-seated distrust of the jury system: eedi'une profonde efiancea I'egard du systhe

Cross on Evidence (7th ed. 1990), at p. 510. It is

premised on a belief that the jury will erroneously
assess the probative value of evidence and the
retention of the rule reflects continued suspicions

about jury deliberations: J. Sopinka, S. N.
Lederman and A. W. Bryanthe Law of Evidence

de jur€ross on Evidence (7¢ éd. 1990),a" la

p. 510. Elle repose sur la conviction que le jury
fera urecigiori erroeé de la valeur probante

de la preuve, et son maintén leefbersistance

de soonp,au sujet deselibérations du jury: J.

Sopinka, S. N. Lederman et A. W. Bryaiihe

in Canada (2nd ed. 1999), at p. 176. The rule Law of Evidence in Canada (2¢ éd. 1999),a’ la

against hearsay is “founded on a lack of faith in
the capacity of the trier of fact properly to evaluate
evidence of a statement3mith, supra, at p. 935.
The modern trend to reform the rules of evidence
in general and the hearsay rules in particular con-
stitutes a sharp break from this distrust of the jury.
As the Law Reform Commission of Canada
explained in its 197Report on Evidence, at p. 5:

p. 176 egierqui interdit le ouddire est «fondé
sur un mangque de confiance en l& chppgt

des faits d’ammier comme il se doit la preuve

d’'wedadation»:Smith, précité, a la p. 935. La
tendance madeffoemer les egles de preuve
el et les egles du oudire en particulier
constitue un net rejet de cefimncea I'égard

du jury. Ainsi que I'a expligufa Commission de

réforme du droit du Canada, aux pp. 5 et 6 de son
Rapport sur la preuve publié en 1975:
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...at least 95% of criminal cases in Canada are now. . au moins 95 p. 100 des affaires criminediemnt ins-
tried by a judge alone, so there is no need for all the truites par un juge seul, cette attituelmel'eixéons-
precautions about what is to be allowed in evidence pectioa-vis-de la eception d’'une preuve n'a plus
now. Judges are experienced in weighing evidence and, sa ra&tom d'és juges ont I'habitude evaluer la

in any event, they have to learn of disputed evidence to preuve; de tourte ifa doivent d’abord prendre con-
determine whether it is admissible or not. Even when naissancelé@mdht de preuve litigieux avant de se
there is a jury, the situation is profoundly different from prononcer sur son admissibdi’choses ont chang’
the past. Jurors today are far more sophisticated and betemerdans le cas d'un pesavec jury. De nos jours,
ter educated than in the past. [Emphasis added.] les garit beaucoup plus rafgmet plus instruits que

dans le pass’[Je souligne.]

We have recognized these changes, commenting in  Nous avons reconnu ces changements en faisant
R. v. Levogiannis, [1993] 4 S.C.R. 475, at p. 487, remarquer, danset&rc. Levogiannis, [1993] 4
that “the recent trend in courts has been to remove  R.C.Sa4&@%. 487, que «les tribunaux tendent
barriers to the truth-seeking process”. This Court  de plus enaggarier les obstaclesla dEcou-
has taken a flexible approach to the rules of evi-  verte derl@&w. Notre Cour a adomta I'egard
dence, “reflect[ing] a keen sensibility to the need  dmges de preuve, une attitude plus souple qui
to receive evidence which has real probative force  indique qu’elle est «pargouint sensibl[e] [a
in the absence of overriding countervailing consid- ecassi¢’de recevoir une preuve d’'une valeur pro-
erations”R. v. Seaboyer, [1991] 2 S.C.R. 577, at  banteefle en I'absence d'autres coreiations
p. 623. In the specific context of hearsay evidence, = dominariRes»Seaboyer, [1991] 2 R.C.S. 577,
Lamer C.J. speaking for a unanimous Court ina la’ p. 623. Dans le contexte particulier de la
Smith, supra, at p. 932, explained that “[tihe move-  preuve pardit€, le juge en chef Lamer, s’expri-
ment towards a flexible approach was motivated  mant au nom de leaCananimig dans I'aret
by the realization that, as a general rule, reliablé&mith, précité, a la p. 932, a expligqugue «[l]évo-
evidence ought not to be excluded simply because lution vers une conception souple est paotiv”
it cannot be tested by cross-examination.” Our le fait qu'on s’est rendu compte eglermgné-
motivation in reforming the rules of evidence has rale la preuve qui est fiable ne devrairepas ~
been “a genuine attempt to bring the relevant and  exclue simplement parce qu’elle eteepeui- =
probative evidence before the trier of fact in order eeféau moyen d'un contre-interrogatoire.» Notre
to foster the search for truthlevogiannis, supra, = motivationa éformer les egles de preuve &tf de
at p. 487. These principles must guide all of our eritablement tent[er] de faire en sorte que les
evidentiary reform endeavours. eléments de preuve pertinents et probants soient
présengs au juge des faits et ce, afin de favoriser
la recherche de laevité»: Levogiannis, précit, a
la p. 487. Ces principes doivent guider tous nos
efforts de eforme en madire de preuve.

Our reform of the hearsay rules begamiiesv. Notre ©forme des agles du oudire a dbug 32
Venner, [1970] S.C.R. 608, when we refused to  avecdbfires c. Venner, [1970] R.C.S. 608,w0°
follow the House of Lords’ position that the hear-  nous avons eafiexdopter le point de vue de la
say rule was frozen in time subject to reform only ~ Chambre des lords selon leqggé ldu ovdire
through the initiative of Parliament: sddyersv.  était figée dans le temps, soleserve deaformes
Director of Public Prosecutions, [1965] A.C. 1001.  qui ne pouvaiepimaner que duetjislateur: voir
In Ares, at p. 624, we adopted the minority posi-Myers c. Director of Public Prosecutions, [1965]
tion of Lord Donovan inMyers that “[tthe com-  A.C. 1001. Dansvres, & la p. 624, nous avons
mon law is moulded by the judges and it is still  addptpoint de vue de lord Donovan, dissident
their province to adapt it from time to time so asto ~ dans efaMyers, selon lequel TTRADUCTION]
make it serve the interests of those it binds.” What  «|c]e sont les jugescquinént lacommon law
is at issue in this appeal is whethénan and its et il est toujours de leur coptgrice de I'adapter °
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progeny have followed Lord Donovan’'s impera- I'occasion de emanigu’elle serve limfét de

tive to “adapt” the common law from time to time  ceux qu’elle lie.» Dansdegmt pourvoi, il s’agit

or whether this Court has embarked upon an aterdiiner si I'aret Khan, précit, et les aefs

entirely different course and revolutionized the law  qui enodlent ont dorensuitea’ I'invitation de

of hearsay in this country. lord Donovan d'«adapteieccasion la common
law, ou si notre Cour s’'est engagdans une voie
entierement diférente et aavolutionre le droit de
la preuve par awdire au pays.

In Khan, supra, McLachlin J. (as she then was), Dans l'argt Khan, précitt, Madame le juge
writing for a unanimous Court, held that hearsay = McLachlin (maintenant Juge en chefeaaiatu”
evidence of a child’s statement on crimes commit- nom de la @dumanimig, qu'il y a lieu de
ted against the child should be received, provided recaviitire’ de preuve par edire une éclara-
that the guarantees of necessity and reliability are  tion d’une enfant au sujet de crimes da# elle a
met. The effect and reach Khan were unclear to  victime, pourvu que les garantiesedessit et de
many with some commentators opining that the fiabsibient respee€s. Pour plusieurs, l'effet et
decision was analogous #wes, supra, in creating la pogé de I'aret Khan n’etaient pas clairs, cer-

a new categorical exception to the hearsay rule. tains commentateurs allargt gxqarutier I'avis
See, e.g., D. Rowsell, “Necessity and Reliability:  que ceait @tdit analogue T'arrét Ares, précité,
What is the Impact oKhan on the Admissibility  du fait qu'il agait une nouvelle cegjorie d’excep-
of Hearsay in Canada?” (1991), 49T. Fac. L. tions a la egle du oudire. Voir par exemple D.
Rev. 294, at p. 295. However, this interpretation of  Rowsell, «Necessity and Reliability: What is the
Khan was expressly disavowed by this Court in  Impadfledin on the Admissibility of Hearsay in
Smith, supra. Canada?» (1991), 49.T. Fac. L. Rev. 294, a la

p. 295. Cette interptation de I'aret Khan a toute-

fois étt expressiment rejeté par notre Cour dans

l'arrét Smith, précité.

,

In Smith, at p. 932, Lamer C.J., speaking also DansSmith, a la p. 932, le juge en chef Lamer a
for a unanimous Court, stated thdthan should  affirn€, au nom de la Coua T'unanimig€, que
not be understood as turning on its particular facts, eldthan doit étre considié non pas comme
but, instead, must be seen as a particular expres-  un casaespais plaf comme une expres-
sion of the fundamental principles that underlie the  sion pasieuldes principes fondamentaux qui
hearsay rule and the exceptions to it”. At p. 930, he  sous-tendemigle du oudire et ses excep-
had said: tions»A la page 930, il avait dit:

The principled basis of the hearsay rule, and its excep- Les commentateurs de la common lawrendenati’
tions, was thus understood by commentators on the preuve comprenaient doebuadud&ctle, que la
common law of evidence early in this century. The deci- egle’du oudire et ses exceptiorstadient fonées sur

sion of this Court irkKhan, therefore, should be under- des principes. elfHan de notre Cour doit doretre
stood as the triumph of a principled analysis over a set cupmmme le triomphe d'une analyse feadsur des
of ossified judicially created categories. principes sur un ensembleatmidas s@foEes con-

cues par les tribunaux.

Later at p. 932, Lamer C.J. characteritdéhn as  Plus loin,a’la p. 932, le juge en chef Lamer a
signalling a departure “from a view of hearsay signaglie I'arget Khan s'écartait «d’'une concep-
characterized by a general prohibition on the tion de la preuve pdirewcaraagtise par une
reception of such evidence, subject to a limited interdictieréigle de la eCeption d'une telle
number of defined categorical exceptions” and  preuve, ss@swe d’'un nombre restreint deezat”
moving towards “an approach governed by the  gories d'exceptiefiisied>», et re@Sentait une
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principles which underlie the rule and its excep-evolution vers «une conceptioagié par les prin-
tions alike”. Finally, at p. 933, Lamer C.J. stated cipes qui sous-tendegfidaainsi que ses excep-
that Khan “signalled an end to the old categorical tions». Erditia p. 933, le juge en chef Lamer a
approach to the admission of hearsay evidence. &figué I'aret Khan «annongait] la fin de

Hearsay evidence is now admissible on a princi-  'ancienne conceptioreefawd” des cagjories
pled basis, the governing principles being the reli-  d’exceptions, de I'admission de la preuve par
ability of the evidence, and its necessity.” I-dire. L'admission de la preuve paridalife est

désormais foneé sur des principes, dont les prin-
cipaux sont la fiabile” de la preuve et saecgs-
sité.»

The next year, ifR. v. B. (K.G.), [1993] 1 S.C.R. L’année suivante, dar. c. B. (K.G.), [1993] 1 3°
740, this Court held that prior inconsistent state- R.C.S. 740, notre Cour & gtetules etlara-
ments may be admitted for the truth of their con-  tioneréfes incompatibles peuvestte admi-
tents if they are necessary and reliable. The Court  ses comme preuveedeig gé leur contenu si
established an elaborateoir dire requirement elles sonenéssaires et fiables. Notre Cour a exig”
which has spawned much commentary on how to  un voiralakoE, ce qui a engengriine foule
show reliability and necessity. See R. J. Delisle, de commentaires swotadgtablir la fiabilig
“B. (K.G.) and Its Progeny” (1998), 14 C.R. (5th) et kecessi. Voir R. J. Delisle, «B. (K.G.) and
75, at p. 75; P. M. McCrea, “Judicial Law-Making:  Its Progeny» (1998), 14 C.R. (5th)ld@®. 75; P.
The Development of the Principled Exception to M. McCrea, «Judicial Law-Making: The Develop-
the Hearsay Rule —tmplications for Preliminary  ment of the Principled Exception to the Hearsay
Hearing Recantations’ (1998), 61 Sask. L. Rev.  Rule — Implications for Preliminary Hearing
199, at p. 208; D. A. R. Thompson, “The SupremeRecantations» (1998), 61Sask. L. Rev. 199,34 la
Court Goes Hunting and Nearly Catches a Hearsay  p. 208; D. A. R. Thompson, «The Supreme Court
Woozle” (1995), 37 C.R. (4th) 282, at p. 284; J. Goes Hunting and Nearly Catches a Hearsay
Wood, “Hearsay — Necessity and Reliability”  Woozle» (1995), 37 C.R. (4th)2&2p. 284; J.
(1997), 20Prov. Judges J. 5; A. Marin, “How to ~ Wood, «Hearsay — Necessity and Reliability»
Assess Reliability inkhan and K.G.B. Applica-  (1997), 20Journal des juges provinciaux 5; A.
tions” (1996), 38Crim. L.Q. 353. Marin, «How to Assess Reliability #han and

K.G.B. Applications» (1996), 3&rim. L.Q. 353.

The attempts at explanation madeSnith and Les tentatives d’explications dans les etsr” 36
B. (K.G.) left open the question of where the tradi- Smith et B. (K.G.) n'ont pas egké la question des
tional exceptions stood in the aftermathkidfan  exceptions traditionnelles et de leotera la suite
and its progeny. Courts and commentators deefdtHan et des aefs qui en ont ecouB.
remained uncertain over the application of the Les tribunaux et les commentateurs sonéslemeur”
principled approach to the traditional categories. dans l'incertitude quapplication aux c&go-
ries traditionnelles de la ettiode fondé sur des
principes.

(3) Relationship Between the Principled (3) La relation entre kthaue fondé sur
Approach and the Hearsay Exceptions des principes et les excepimmgle du
oui-dire

lacobucci J. takes the position that the tradi- Le juge lacobucci est d'avis qu'il ne faut pas37
tional hearsay exceptions should not automatically  appliquer automatiquement les exceptions tradi-
be applied without consideration of the principled tionnedlds iegle du oudire sans examiner la
approach. He states that in the event of a conflict ethode fondé sur des principes. Il affirme que,
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between the principled approach and the existing en cas de conflit entethladm fondé sur des

exceptions, “it is the principled approach that must  principes et les exceptions existantes, «c'est la

prevail” (para. 155). | do not quarrel with this idea ethdde fondé sur des principes qui doit I'empor-

but | do take issue with what lacobucci J. asserts  ter» (par. 155). Je n’'ai rien contreseetheaid”

that this entails. At bottom, | read lacobucci J.’s  je suisemacord avec ce qu’'elle entra’selon

approach as diminishing the role of the traditional le juge lacobucci. Eredeamalyse, je conse

exceptions in the hearsay analysis. | do not believe  que I'approche du juge lacebuitdertle des

that such an approach is warranted either by our  exceptions traditionnelles dans l'analyse du ou”

jurisprudence or by the underlying rationale of the  dire. Je crois qu'une tth®de n’est justiéé ni

principled approach. par notre jurisprudence ni par le raisonnement qui
sous-tend la ethode fondé sur des principes.

It is possible to identify five different interpreta- Il est possible d'identifier cing interptations
tions ofKhan and its progeny: (1Khan created a  difffentes de l'aat Khan et des aefs qui en
particular new exception to the rule against hear-ecodlent: (1) I'aret Khan a c&é une nouvelle
say for child testimony; (2Khan provides the  exception particetea la e€gle du oudire dans le
basis for creating new categorical exceptions for  casedwitjnage d'un enfant; (2) I'atr'Khan
necessary and reliable evidence; KBlan created  justifie la @ation de nouvelles agories d’excep-

a residual exception for necessary and reliable evi-  tions applicablesléugnts de preuveenés-
dence, leaving the traditional exceptions intact; (4)  saires et fiables; (8} Khari a ciéé une excep-
Khan not only permits the admission of evidence tiesidluelle applicabla la preuve eessaire et
which does not fall within the existing exceptions  fiable tout en conservant intactes les exceptions
but allows courts to revisit a traditional exception  traditionnelles; (4)et&han permet non seule-
to determine whether it can still be justified on the = ment d’admettre la preuve quiexre pals des
basis of necessity and reliability; (Khan abol-  exceptions existantes, mais encore il donne aux tri-
ishes the traditional exceptions and supplants them  bunaux la latitudeextemiher une exception
with the principled approach of necessity and relia-  traditionnelle petarrdiner si elle est toujours
bility which are applied on a case-by-case basis. |  justifiable pour des raisomsedsigiét de fiabi-
will examine each possibility in turn. dif’(5) I'ar’ét Khan abolit les exceptions tradition-
nelles et les remplace par I'approche feadsur
des principes, soitatessi” et fiabilig, qui sont
appliguss cas par cas. Je vais examiner chacune de
ces possibilgsa tour de ofe.

The first interpretation oKhan can be dealt On peut disposer rapidement de la pemi’
with quickly. The reading oKhan that argued that  interptdtion de Il'arel Khan. L'opinion selon
it created a narrow exception for children’s testi-  laquelle didffian a cé une exception linge
mony was expressly disavowed by this Court in  dans le casenswidhage d'un enfant at&
Smith, supra, at p. 932, and. (K.G.), supra, at  expressment rejete par notre Cour dans l'atr”
p. 798. Smith, précité, a la p. 932, et dans I'atB. (K.G.),

précité, a la p. 798.

The second interpretation Khan views “neces- Selon la deudme interpetation de [Iaret
sity” and “reliability” as the basis for creating new Khan, la «récessig» et la «fiabilie» justifient la
categorical exceptions. See Thompseaupra, at  c€ation de nouvelles agories d'exceptions. Voir
p. 284: “Despite the language of ‘principled flexi-  Thompstot. cit.,, a la p. 284: TRADUCTION]
bility’, two of the three cases so far have led to the  «Malgrvocabulaire de «souplesse feadsur
creation of new categorical exceptions: child  des principes», deux des treisgions ont jusqa’”
abuse hearsay ikhan and some prior inconsistent  maintenant ené&rala cgation de nouvelles
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statements iKK.G.B.” (emphasis in original). IB.  catégories d’exceptions: le oudire en matre de

(K.G.), at p. 798, we similarly expressly repudiated  mauvais traitement d’enfants dagisKlam et

this possibility: “the decisions iKhan and Smith  certaines dClarations ametieures incompatibles

established that Canadian courts will no longer danset#&G.B.» (en italique dans l'original).

carve out categorical ‘exceptions’. Dans letrB. (K.G.), a la p. 798, nous avons de la
méme fa@pn expresshentecarE cette possibild’
«les arets Khan et Smith ont établi que les tribu-
naux canadiens etabliront plus de catjories
d’'«exceptions»».

The third interpretation dkhan sees it as creat-  La troiséme interpetation de I'aret Khan y voit 41

ing a new residual exception for “necessary” and  une nouvelle excepsaiuelle applicabla la
“reliable” evidence that does not fall within the  preuveeassaire» et «fiable» qui neenet pas
traditional categories. This was first expressed by  desgog€s traditionnelles. Cette integfaftion

M. T. MacCrimmon in “Developments in the Law  e# formuBe pour la prerere fois par M. T.

of Evidence: The 1990-91 Term — Social Science, = MacCrimmon dans «Developments in the Law of
Law Reform and Equality” (1992), 3upreme  Evidence: The 1990-91 Term — Social Science,
Court L.R. (2d) 269, at p. 322, where she stated Law Reform and Equality» (199Q)pr&me
thatKhan “created a residual exception to the hear-Court L.R. (2d) 269,a'la p. 322, o elle agcrit que

say rule similar to that in the Federal Rules of Evi-  8akKhan [TRADUCTION] «a cEé une exception
dence”. This interpretation is also adopted by esidlellea la €gle du oudire, qui ressembla °
Sopinka, Lederman and Bryamsypra, at p. 191.  celle qu’on trouve dans FEesderal Rules of Evi-

By far, this is the most widely accepted interpreta-dence». Cette intermtation est aussi adea par

tion of Khan. See McCreasupra, at p. 208; R.  Sopinka, Lederman et Brya,cit., a la p. 191.
Prithipaul, “Observations on the Current Status of  C'est de loin l'iretapon de I'aret Khan la

the Hearsay Rule” (1997), 3@rim. L.Q. 84, at  plus largement accept Voir McCrealoc. cit., &

p. 92; Thompsonsupra, at p. 284; D. Oleskiw, la p. 208; R. Prithipaul, «Observations on the Cur-
“Recent Developments in the Law of Hearsay” rent Status of the Hearsay Rule» (19@¥im39
(1994), 1Crown’s Newsletter 37, at p. 38; M. B. L.Q. 84,a la p. 92; Thompsomgc. cit., a la p. 284;
Blok, “The Changed Law of Hearsay Evidence D. Oleskiw, «Recent Developments in the Law of
(Or, “Hearsay Today, Gone Tomorrow”)” (1993), Hearsay» (1994%&rdwn’s Newdletter 37, a la

51 Advocate 675, at p. 685; H. Stewart, “Prior  p. 38; M. B. Blok, «The Changed Law of Hearsay
Identifications and Hearsay: A Note &v. Tat” Evidence (Or, “Hearsay Today, Gone Tomor-
(1998), 3 Can. Crim. L. Rev. 61, at p. 64; row")» (1993), 5Advocate 675,a la p. 685; H.

L. Stuesser, R. v. B. (K.G.): Prior Inconsistent  Stewart, «Prior Identifications and Hearsay: A
Statements as Truth” (1991), 5 C.R. (5th) 373, at  NotR.enTat» (1998), 3Rev. can. D.P. 61,4 la

p. 378. p. 64; L. StuesserR«v. B. (K.G.): Prior Inconsis-
tent Statements as Truth» (1991), 5 C.R. (5th) 373,
alap. 378.

The fourth possibility is thakKhan permits the La quatréme possibild” est que I'aef Khan 42

re-evaluation of the traditional exceptions on a cat-  permeéialiation par catjorie des exceptions
egorical basis. This was suggested by Marc traditionnelles. C'est ce qu'avait grbjaos’
Rosenberg, before his appointment to the bench, in  Rosenberg astaatrabinne’juge, dans I'article

the article B. (K.G.) — Necessity and Reliability:  intitel’«B. (K.G.) — Necessity and Reliability:

The New Pigeon-holes” (1993), 19 C.R. (4th) 69,  The New Pigeon-holes» (1993), 19 C.R. (dth) 69, °
at p. 71, where he said, “[m]oreover, | think that la p. 1jl@& dit: [TRADUCTION] «[e]n outre, je

not only is it possible to admit evidence which  pense que non seulement il est possible d’admettre
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does not fall within the existing exceptions but it  une preuve qui Beegas des exceptions exis-
must also be open to the courts to revisit any estab-  tantes, mais encore gefitedtitsible aux tri-
lished exception to determine whether that excep-  bunauseamiiner toute excepti@iablie pour
tion can still be justified on the basis of necessity etedhiner si elle est toujours justifiable pour des
and reliability.” For an application of this approach  raisons deessit” et de fiabili€.» Pour une
see Rowsellsupra, at pp. 304-8 (re-examining  application de ce point de vue, voir Rowsell,
dying declarations and spontaneous declarations icit., aux pp. 304308 (qui aeéxami®’ les @cla-
light of Khan). Rosenberg explains the basis for  rations de mourants e¢dtrations spontaes
his assertion as follows (at pp. 80-81): a la' lumére de I'aret Khan). Rosenberg explique
ainsi le fondement de son affirmation (aux pp. 80
et 81):

... the reason which justifies an existing exception may TRAQUCTION] . . . laraison qui justifie I'existence d’'une

in time be found to be wanting. The exceptions were exception pdatlohguegfre juge insuffisante. Les

created as the courts from time to time applied common exceptiorteargées au fur ed mesure que les tri-

sense and experience, but ideas which seemed reasona- bunaux recouraient au bonasdespérierce

ble in the 19th century may appear questionable in the acquise, maiedegjid semblaient raisonnables au

late 20th century. XIXsiécle peuvent par@é discutablesa la fin du X>€
siecle.

| would accept this approach as dictated by the ten-  J'accepte etited®m commetant dicge par les
ets embodied in the principled approach. Yet, as | ecgptes contenus dans lethdde fondé sur des
will explain below, | have a radically different  principes. Cependant, comme je I'expliquerai plus

conception than lacobucci J. of what this entails. loin, ma conception de ce que cela implique est
compEtement dif€rente de celle du juge
lacobucci.
The final possibility is thaKhan and its prog- La dernére possibilé”est que I'agtKhan et les
eny abolish the traditional exceptions and replace etargui en dtoulent abolissent les exceptions
them with a case-by-case determination of reliabil-  traditionnelles pour les remplacer patenms-d”

ity and necessity. That the passages previously nation cas par cas de la Galiitla atessi.

quoted from Smith, supra, may provide this Dang&vidence in the Litigation Process (4¢ é&d.

impression is explained by Professor SchifEim-  1993), vol. 1,a la p. 660, le professeur Schiff

dencein the Litigation Process (4th ed. 1993), vol.  explique ainsi le fait que les passages susmen-

1, at p. 660: tiones de I'aret Smith, précit, puissent donner
cette impression:

Upon even a careful reading &hith, the court might TRADUCTION] Si on lit attentivement I'ast Smith, la
appear to abolish the existing hearsay exceptions, leav- cour peut sembler abolir les exceptions exiatantes °
ing in their place the judge’s authority to admit any item egle du oudire et leur substituer le pouvoir du juge
of hearsay evidence shown to be “necessary” and “relia- d’admettreckemierit de preuve par wedire qui
ble” in the particular circumstances. The existing excep- estawecessaire» et «fiable» dans les circonstances
tions are nonetheless alive and well. particulieres de I'affaire. Il n’en demeure pas moins que
les exceptions existantes se portent bien. . .

In Sopinka, Lederman and Bryantupra, at Dans Sopinka, Lederman et Bryaop, cit., a la

p. 193, the authors state that “[tlhere is no sugges- p. 193, les auteurs affirmemRARECTION]

tion in the cases that the court was countenancing  «[l]a jurisprudence ne laisse aucunement entendre
the exclusion of hearsay which would be otherwise  que la cour approuvait I'exclusion d’'une preuve
admitted through one of the recognized pardité qui serait par ailleurs admise en vertu
exceptions.” Furthermore, iB. (K.G.), supra, de I'une des exceptions reconnues.» De plus, dans
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Lamer C.J. speaking for a majority of the Court,B. (K.G.), précité, le juge en chef Lamer a affien”
stated (at p. 798): “While the decisions Kihan  au nom de la Cowa [a majori€ @ la p. 798): «Cer-
and Smith established that Canadian courts will no  tes, lestsiktian et Smith ont établi que les tri-
longer carve out categorical ‘exceptions’, the new  bunaux canadietablirént plus de catjories
approach shares the same principled basis as the  d'«exceptions», mais la nouvelle analyse repose
existing exceptions.” | take this statement as  sur lemes principes que les exceptions exis-
affirming the continued existence of the traditional tantes.» Selon mognoete” confirme le main-
exceptions while laying the groundwork for the tien des exceptions traditionnelles toue¢pen pr’
application of the principled approach to new rant le terrain pour I'application deetlhode’
developments. See McCreaypra, at p. 208. fondé sur des principes de nouvelles situations.
Moreover, we have admitted evidence based solely  Voir McQ@reagit., a la p. 208. De plus, nous
on the traditional exceptions in cases subsequentto  avons adnelérdests de preuve en vertu uni-
Khan: seeR. v. Terry, [1996] 2 S.C.R. 207, at para. quement des exceptions traditionnelles dans des
28. In that case, with no discussion of the princi-  affaires esjuesitesa "I'arrét Khan: voir R. c.
pled approach, we stated: “An admission againsterry, [1996] 2 R.C.S. 207, au par. 28. Dans cette
interest made by the accused is admissible as arec-  affaire, sans analysénodeniondé sur des
ognized exception to the hearsay rule, provided principes, nous avonseafitn” aveu fait par
that its probative value outweighs its prejudicial  I'aczgshtre ses iptéts est admissible en vertu
effect.” d'une exception reconnwe la Egle du oudire,
dans la mesureucsa valeur probante I'emporte sur
son effet pejudiciable.»

| am able to find only a single author who pro- Je n’ai pu trouver qu’un seul auteur qui proposé4
poses sweeping aside the existing exceptions in theecadgr les exceptions existantes au nom de la
name of the principled approach. However, that ethufle fondé sur des principes. Toutefois, cet
author is hardly complimentary in his assessment  auteur n'est@ogieux dans &valuation gu'il
of this approach. In “The Supreme Court of fait de cetethode. Dans «The Supreme Court
Canada and Hearsay: The Relevance for Arbitra- of Canada and Hearsay: The Relevance for Arbi-
tion”, in W. Kaplan, J. Sack and M. Gunderson, tration», dans W. Kaplan, J. Sack et
eds.,Labour Arbitration Yearbook 1994-95, 123, M. Gunderson, dirL.abour Arbitration Yearbook
Professor D. M. Paciocco states (at p. 139): 1994-95, 123, le professeur D. M. Paciocearit @

la p. 139):

In summary, the Supreme Court of Canada has TRAOUCTION] En résun&, la Cour sumhe du
rejected the traditional approach to identifying admissi- Canada a lejatthode traditionnelle empleg pour
ble hearsay. It has replaced it withahhoc or case-by- identifier la preuve paraliie admissible. Elle I'a rem-
case assessment in which the admission of hearsay evi- eeptac unevaluation sptiale ou cas par cas, dans
dence is determined as a matter of judicial discretion, laquelle I'admissidiitla preuve par odire est
according to the general principles of “necessity” and etednhirée en fonction d'un pouvoir disgidnnaire
“reliability.” judiciaire, selon les principesegéraux de la «@essig»

et de la «fiabilig».

Most of the other commentators assert that the La plupart des autres commentateurs affirment que
traditional categories have not been replaced by |legoagEs traditionnelles n'ont pa# rempla-

the principled approach. See McCreapra, at @&es par la mthode fondé sur des principes. Voir

p. 208 (stating that “iB. (K.G.), decided shortly = McCredgpc. cit., a la p. 208 (quicrit que fRA-

after Smith, the Court clarified that the establishedbucTIiON] «dans l'argt B. (K.G.), rendu peu de
hearsay exceptions remained very much intact”); tempsdjariét Smith, la Cour a peti®€ que les
Thompson, supra, at p. 284 (Smith does not  exceptions reconnuek i€gle du oudire demeu-

sweep away the existing exceptions”) and at p. 291  raig®u pes intactes»); Thompsolgc. cit., a
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(“It is hard to believe that the real intent@fith  la p. 284 (JRADUCTION] «L’arrét Smith n’ecarte
was to wipe out the whole structure of hearsay  pas les exceptions existantéeks»p.e291 (fRA-
exceptions, constructed over the years by the conbucTION] «Il est difficile de croire que le butev-
mon law.”); P. B. Carter, “Hearsay: Whether and  table deefa@nith était d’argantir tout le sys-
Whither?” (1993), 109..Q.R. 573, at p. 579 R teme des exceptiomsla E€gle du oudire, établi au
v. Smith should be seen as supplementing and fil des ans par la common law.»); P. B. Carter,
developing, rather than as totally replacing, the  «Hearsay: Whether and Whither?» (1993), 109
traditional framework of the common law”); Stew- L.Q.R. 573,a la p. 579 (fRADUCTION] «l'arrétR. c.
art, supra, at p. 64 (“Before reaching the princi- Smith devrait €tre pecu comme comptant et
pled approach, the Court must be satisfied that the  expliquant le cadre traditionnel de la common law
statement is not admissible under any existing oplgtie comme le rempdant totalement»); Ste-
exception to the rule against hearsay.”); A. L.-T.  wiad, cit., a la p. 64 (fRADUCTION] «Avant de
Choo,Hearsay and Confrontation in Criminal Tri-  recourira la néthode fondé sur des principes, la
als (1996), at p. 169. cour dodttre convaincue que leedaration n’'est

pas admissible en vertu d’une exception existante °

la regle du owdire.»); A. L.-T. Choo,Hearsay

and Confrontation in Criminal Trials (1996),a la

p. 169.

It is the duty of the courts to review common Il incombe aux tribunaux deeviser lesegles de
law rules and as recognized by the Law Reform  common law et, comme I'a reconnu la Commis-
Commission of Canada in ileport on Evidence,  sion de eforme du droit du Canada dans &ap-
supra, at p. 69, the hearsay rule is the most charageort sur la preuve, op. cit.,, a la p. 78, laagle du
teristic rule of our system of judge-made rules of I-dité est la plus caraatistique de notre systie
evidence. However, the duty to review the com- algas de preuve jurisprudentielles. Toutefois, le
mon law carries with it a corresponding responsi-  devoiregiesef la common law comporte la res-
bility to proceed prudently. This Court has limited  ponsabitirrespondante d’agir avec prudence.
changes in the common law to those which are  Notre Cour & liest'modifications de la com-
“slow and incremental” rather than “major and far-  mon &eelles qui se font «lentement et progres-
reaching”: Watkins v. Olafson, [1989] 2 S.C.R.  sivement» pbitqua celles qui modifient «sensi-
750, at p. 760per McLachlin J. This Court must  blement et profentEnt»: Watkins c. Olafson,
restrict reforms to only “those incremental changes  [1989] 2 R.C.S. @5@a p. 760, le juge
which are necessary to keep the common law in  McLachlin. Notre Cour doit limiteeftasnes
step with the dynamic and evolving fabric of our  aux seuls «changements progrexsfsanes
society™: R v. Salituro, [1991] 3 S.C.R. 654, at  pour que la common law suiggoliition et le
p. 670,per lacobucci J. The adoption of the princi-  dynamisme de leetsciR. ¢. Salituro, [1991] 3
pled approach iiKhan was based on these calcula- R.C.S. 854, p. 670, le juge lacobucci. L'adop-
tions and, similarly, any extension of it must be tion de I'approcheeforadir des principes dans
evaluated in terms of the above considerations. ei&inan se basait sur ces dicta et, partant, toute

application de cette approche dett€ évallge en
fonction des consgtations susmentioees.

| do not see the usurpation of the traditional Selon moi, I'empétement de la athode fondé
exceptions by the principled approach as warranted  sur des principes sur les exceptions traditionnelles
under the current state of our law. After studying  n’est pas pistélon IEtat actuel de notre droit.
the issue for several years, the Law Reform Com- efpwoiretudié cette question pendant plusieurs
mission of Canada in its 19'Report on Evidence  anrges, la Commission deeforme du droit du
concluded (at p. 5): “Many of the existing rules are  Canada a candéup. 6 de soRapport sur la
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sound and well-tested, and have the advantage pfeuve publié en 1975: «Beaucoup degiés exis-

being familiar to the profession. We would retain
these.” Similarly, the Ontario Law Reform Com-
mission in its 1976Report on the Law of Evidence

concluded (at p. 15): “In our view, the general

tantes sont sages et onepuiVé du temps, en
plustde”bien connues de la profession juridique,

ce qui n'est pas un mince avantage. Il n'est donc

pas question delifemér.» La Commission de

exclusionary rule now in effect should be retained, efomhe du droit de I'Ontario a elle aussi conalu, °

together with the existing common law exceptions.

The hearsay rule should, however, be relaxed by
way of further, codified, exceptions.” Our jurispru- egté d'exclusion ¢férale pesentement
dence has recognized the need to relax the hearsay

rule to keep it in step with our changing society,
specifically our greater appreciation of jurors’ abil-

la p. 15 deRspart on the Law of Evidence
@uini” 1976: [RADUCTION] «A notre avis, la
en
vigueur dereraiaintenue, avec les exceptions
de common law existanteggleadu oudire
devrait touteftre assouplie par de nouvelles

ities. However, | am not convinced that changes
have occurred that are so substantial as to vitiate
the general conclusions of these commissions
which of course studied these issues in far greater
detail than we can.

exceptions eeslifi” Notre jurisprudence a
reconneckssit” d'assouplir la egle du ou’
dire pour I'harmoniser avetution de notre
etBppiarticulerement avec la plus grande consi-
egtation que nous accordorss la capacd” des
jurés. Je ne suis toutefois pas convaincue qu'il y a
eu des changements importants au point d'infirmer

les conclusions gy¥rales de ces commissions qui
ont évidemmentefudié ces questions beaucoup
plus en profondeur que nous sommes en mesure de
le faire.

| find it persuasive that other common law juris-
dictions that have studied the question have
reached similar conclusions, retaining the tradi-
tional exceptions while relaxing the standards for
admissibility under the hearsay rule. See, e.g.,
United Kingdom Law Commission, Consultation
Paper No. 138Criminal Law — Evidencein Crim-
inal Proceedings. Hearsay and Related Topics

ted Kingdom Law Commission,
Paper No. 138Criminal Law — Evidencein Crim-

Le fait que d’autres ressorts de common law qd‘i7
ont examairjuestion soient arega des con-
clusions similaaresgvoir maintenir les excep-
tions traditionnelles tout en assouplissant les
normes d’admissdrilivertu de laegle du ow’

dire, m'appagvefsuasif. Voir, par exemple, Uni-

Consultation

(1995), at pp. 145-59; Law Reform Commission ofinal Proceedings: Hearsay and Related Topics

Ireland, “The Rule Against Hearsay”, Reports
(1979), vol. 2, 105, at pp. 201-Evidence Act
1995, 1995, No. 2, ss. 59-75 (Australidjederal
Rules of Evidence, Rules 80l1et seg. (United
States).

(1995), aux pp. 144 159; Law Reform Commis-
sion of Ireland, «The Rule Against Hearsay», dans
Reports (1979), vol. 2, 105, aux pp. 2( 209;
Evidence Act 1995, 1995, A 2, art. 59a’ 75 (Aus-
tralie);Federal Rules of Evidence, regles 801 et

suiv. (Etats-Unis).

The reforms that lacobucci J. proposes will have Les €formes propass par le juge lacobucci 4

“major and far-reaching” effects on the common

law and the trial process and therefore should be

avoided: seeWatkins, supra, at p. 760. Within

lacobucci J.’s approach, evidence that falls under a

traditional exception would be doubly challenged.
First, while according to lacobucci J. evidence fall-
ing within a traditional exception is presumptively

8

auront pour effet de modifier «sensiblement et pro-
eimedt» la common law et le pex;etil y a

donc lieu de lewviter: voir Watkins, précité, a la

p. 760. Selon l'apprastwnigié par le juge
lacobucci, la preuve quierel’'une exception
traditionnelle serait doublement eentestpre-
mier lieuem& si, selon le juge lacobucci, la
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admissible (para. 212), it is open to revisit the  preuveevigar une exception traditionnelle est
exceptions themselves to re-interpret them in a esym&e admissible (au par. 212), il sera possible
manner consistent with the requirements of alxaminer les exceptions elle®més pour les
necessity and reliability (para. 213). Second, intgrd’une mamre conforme aux exigences
lacobucci J. asserts that “[ijn some rare cases, it éeessit” et de fiabiliE€ (au par. 213). En
may also be possible under the particular circum-  @enoeilieu, le juge lacobucci affirme qu'«[i]l se
stances of a case for evidence clearly falling within ~ pgalément que, dans de rares cas, des circons-
an otherwise valid exception nonetheless not to  tances patesiliassent en sorte qu'une preuve
meet the principled approach’s requirement of  manifestemese ypiaf une exception par ailleurs
necessity and reliability” (para. 214). | fear that valide ne satisfasse toutefois pas aux exigences de
this invitation will create further uncertainty in the eagssit” et de fiabili¢” de la nethode fondé sur
law as lawyers being lawyers will be quick to  des principes» (par. 214). Je crains que cette invi-
claim that their case is the “rare” one of which tation ree cfavantage d’incertitude dans le droit
lacobucci J. speaks. lacobucci J. does not specifgtant ‘'done” que les avocats he manqueramtes”
how trial judges are to deal with these rare cases, = ment pas de faire valoir que leur cas est I'un des
stating that they will determine the procedure  «rares cas» dont parle le juge lacobucci. Bien que
“whether byvoir dire or otherwise” (para. 214) ce dernier ne gcise pas comment les juges du
but I think it is safe to assume that trial judges will  p®devront traiter ces rares cas et qu'il affirme
turn to the procedure familiar to them and man-  simplement qetéblifont la proeture «par
dated by our previous jurisprudence: tloér dire  voir-dire ou autrement» (par. 214), je crois qu'on
(seeB. (K.G.), supra). peut pesumer que le juge du pexctecourra la

procddure qui lui est fam#ife et qui est prescrite

par notre jurisprudence: le voir-dire (voiB.

(K.G.), précitt).

In any event,voir dire or not, this approach De toute fapn, voir-dire ou pas, cetteathode
would require an in-depth re-evaluation of the  exige edealuation en profondeur de I'admissi-
admissibility of evidence already found to fall Hlitd’'une preuve &a jugge comme relevant
within an exception to the hearsay rule. Mogr  d’une exceptiorala E€gle du oudire. Le voir-dire
direis merely the most formal mode of conducting  n’est que darfda plus formelle de predera
this inquiry. With or without aoir dire, the double  cet examen. Avec ou sans voir-dire, la double ana-

analysis mandated in every case of hearsay evi- lyse prescrite par cette approche dans chaque cas
dence on this approach would inevitably and u ilo/a preuve par atdire compliquerait et allon-
unnecessarily complicate and lengthen trials. geraitiiablement et inutilement le pes’

It is generally acknowledged that the principled |l est ggréralement reconnu que laethode fon-
approach will result in lengthening trials as litiga- eedsur des principes aura pour effet d’allonger les
tion over the admissibility of evidence becomes  psoalors que les litiges portant sur I'admissibi-
more common. See Schifffupra, at p. 661; i€ de la preuve deviennent plus courants. Voir
Thompson,supra, at p. 295; Prithipaulsupra, at  Schiff,op. cit., a la p. 661; Thompsoigc. cit., a la
p. 92; Blok,supra, at p. 685. See also Rosenberg, p. 295; Prithipaailcit., a la p. 92; Blok,loc.

“B. (K.G.) — Necessity and Reliability: The New cit., a la p. 685. Voir aussi Rosenber. «K.G.)
Pigeon-holes”,supra, at p. 75. In adopting the =~ — Necessity and Reliability: The New Pigeon-
principled approach to hearsay evidence not falling  holes»cit., & la p. 75. En adoptant I'approche
within an established exception, we have chosen derglir des principes pour aborder la preuve

this course in the name of the search for truth and  padimi'qui ne redve pas d'une exception
because of confidence that juries will be able to  reconnue, nous avons choisi cette voie par souci de
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accurately weigh the quality of the evidence before
them. However,

recherche derita &t en raison de notre con-

fiance dans la capeacitd jury d8valuer exacte-

ment la quali”de la preuve qui leur estegenge.
Toutefois,

[tlaking away all of the rules and replacing them with TRADUCTION] [I]elimination de toutes lesegles pour

necessity and reliability makes the role of the trial judge
that much more difficult. . . Trial judges simply do not
have the luxury to spend hours, let alone days, ponder-
ing the reliability of a particular piece of evidence, an
issue normally reserved to the fact-finding phase of the
trial. What is required is a set of rules which can be
applied to most situations. [Emphasis added.]

les remplacer par desscti¢’ aCessit’ et de fiabili€

complique d’'autant plus #&ht du juge du pres:

[...] Le juge despregeut simplement pas se per-
mettre de consacrer des heures, voire desrilirs, °
ter sur la Babiliti élément de preuve particulier,
question normalegsameE a la phase de constata-
tion des faits derée’ qu'il faut, c’est un ensemble

de Egles qui peuvent s'appliquarla plupart des situa-
tions. [Je souligne.]

(M. Rosenberg, “Developments in the Law of Evi-
dence: The 1992-93 Term — Applying the Rules”
(1994), 5Supreme Court L.R. (2d) 421, at p. 487.)

(M. Rosenberg, «Developments in the Law of Evi-
dence: The 1992-93 Term — Applying the Rules»
(1994), Supreme Court L.R. (2d) 421,a la
p. 487.)

| would conclude that the principled necessity- Je conclus que I'analyse de lacessi¢’ et de la 51
reliability analysis, while appropriate where hear- fiabilftndse sur des principes, bien qu’appro-
say evidence does not fall within an established eeptdrsque la preuve parialite ne retve pas
exception to the hearsay rule, has not replaced d'une excegtibliea la E€gle du oudire, n'a
and should not supplant the traditional exceptions pas reepache devrait pas supplanter les
to the hearsay rule. | am not persuaded by exceptions traditionmddleggle du ovdire. La
lacobucci J.’s attempt to split the difference and  tentative du juge lacobucci de couper la poire en
hold that the principled approach applies to the  deux et de conclure qethlzdsfondé sur des
evidence that falls within a traditional exception  principes s’appleua preuve qui reNe d’'une
but that avoir dire may only sometimes be neces-  exception traditionnelle, mais qu’un voir-dire n'est
sary. Either the principled approach applies to the  peat{fEcessaire que dans certains cas ne me
traditional exceptions or it does not. If it does, then  convainc pas. Ou bieeth@de fonde sur des
avoir direis required to consider the admissibility  principes s’applique aux exceptions traditionnelles,
of such evidence. Se@. (K.G.), supra. See also ou bien elle ne s’y applique pas. Si elle sy
Thompson, supra, at p. 295 (“A voir dire is  applique, il faut tenir un voir-dire pour examiner si
required, sometimes a complicated one under the  une telle preuve est admissilBe(R/Giy), pré-
residual exception.”). If the traditional exceptions ecitVoir également Thompsonoc. cit, a la
endure, as | believe they should, thenvow dire  p. 295 (FRADUCTION] «lII est récessaire de tenir un
is required. voir-dire, parfois un voir-dire complaeh vertu

de I'exception esiduelle.»). Si les exceptions tradi-
tionnelles continuent de s’appliquer, ce qui devrait
étre le cas selon moi, aucun voir-dire n'est alors
nécessaire.

The source of the disagreement between my col- Le désaccord entre mon cefjue le juge 52
league lacobucci J. and me can be traced to variant  lacobucci et maideesntonceptions défféntes
understandings of threshold reliability inquiry  de I'examen du seuil de feabilit doitetre effec-
under the principled approach. The traditional e & vertu de la ethode fondé sur des prin-
exceptions are built upon a determination that a  cipes. Les exceptions traditionnelles reposent sur
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threshold of reliability is met in particular
instances of hearsay statements. Reliability under
the principled approach is similarly restricted to a
threshold inquiryB. (K.G.), supra, at p. 787. IrR.

v. Hawkins, [1996] 3 S.C.R. 1043, this Court
explained the nature of the reliability analysis (atc.
para. 75):

unedsion qu’un seuil de fiabibtest atteint dans
le cas de certagl@sitidns. L'appciation de
la fiabiliti sens de laetiiode fondé sur des

principes se limite elle ausaiun examen du seuil

de fial@liB. (K.G.), précité, a la p. 787. DanR.
Hawkins, [1996] 3 R.C.S. 1043, notre Cour a

explige’la nature de l'analyse de la fiaklitau

par. 75):

The criterion of reliability is concerned with threshold
reliability, not ultimate reliability. The function of the
trial judge is limited to determining whether the particu-
lar hearsay statement exhibits sufficient indicia of relia-
bility so as to afford the trier of fact a satisfactory basis
for evaluating the truth of the statement. More specifi-
cally, the judge must identify the specific hearsay dan-
gers raised by the statement, and then determine
whether the facts surrounding the utterance of the state-
ment offer sufficient circumstantial guarantees of trust-
worthiness to compensate for those dangers. The ulti-
mate reliability of the statement, and the weight to be

Le amét de la fiabilé” vise un seuil de fiabiét'et
non une fiakilabsolue. Laahe du juge du pres'se
lindtedterminer si la éClaration relaé en question
renferme suffisamment d'indices dee fiaduilit four-
nir au juge des faits une base satisfaisante pour exami-
nerelaci€ de la @claration. Plus partic@iement,
le juge doit cerner les dareysfiguss du owudire
auxquels donne Belatatobn et dferminer ensuite
si les faits entouranedett&tidh offrent suffisam-
ment de garanties circonstancielles ded@bilton-
trebalancer ces dangers. Il continue d’appartenir au juge
des faits de se prononcer sur la &bbditie de la

attached to it, remain determinations for the trier of fact. eclatation et le poida lui accorder.

Although it may appear that the above pro-
nouncement conflicts with certain statements made
in Khan, supra, andSmith, supra, it is possible to
reconcile the approaches taken in all of these
cases. InKhan, although McLachlin J. spoke in
terms of the complainant not having a reason to
lie, in essence, the recognition there was that chil-
dren of such a tender age do not have a reason to
lie about sexual subjects. Moreover, it is almost
impossible for a child of such a tender age to have
knowledge about the functioning of male anatomy
in that way, rendering statements made by people
in that class inherently reliable. Similarly, in
Smith, one can see how people who are in need of

assistance generally, as a class of people, have no

reason to lie when they say that they need help. It
is certainly true that these facts were present in the
individual cases irKhan and Smith, but the rule
would be applicable to a larger class of persons.

Meéme si lBnon& susmentions peut sembler
contredire certagotamrations faites dans les

aats Khan et Smith, précités, il est possible de

concilier les approchesesddatis chacun de
cesats. Dans 'aef Khan, méme si Madame le
juge McLachlin parlait de plaignant qui n'avait
aucune raison de mentietd gsseéntiellement
reconnu que des enfants aussi jeunes n’ont aucune
raison de mentir au sujet de questions sexuelles.
De plus, il est pratiguement impossible qu’un
enfant aussi jeune ait une telle connaissance du
fonctionnement de I'anatomie masculine, ce qui
rend inteégeement fiables lesdlarations faites
par des personnes de egtigecdbe mme,
daes$ Farth, on peut voir pourquoi les gens
qui endrglement besoin d'aide, en tant que
egodE de personnes, n'ont aucune raison de

mentir lorsqu’ils disent qu'ils ont besoin d'aide. Il

est certainement vrai que ceaitaitspésents

dans chacune des affairkban et Smith, mais la
regle s’appliqueraih 'une ca@orie plus vaste de
personnes.

Threshold reliability exists where there is a cir-
cumstantial guarantee of trustworthiness. It does
not mean that the hearsay is true or even likely to
be true, but rather it asks whether the circum-

Un seuil de fiabilig” est atteint lorsqu’il existe
une garantie circonstancielle de.fi@bikt ne
signifie pas que-dir@@st eridique ou refe
susceptiblee, Ihais cela pose phitla ques-
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stances are such that there is sufficient reliability  tion de savoir si les circonstances sont telles qu’il
for the hearsay to be properly assessed by the jury.  existe un niveau de falfflgant pour que le

The traditional hearsay exceptions are based on a  jury puisszigp@@quatement le odire. Les
determination of threshold reliability:Smith,  caggories traditionnelles de wdire sont fondes

supra, at pp. 929-30. These exceptions have histor-  sur aterdination du seuil de fiab#it'Smith,

ically been founded on truisms common to classes ecigr aux pp. 929 et 930. Ces exceptions repo-

of people or common to circumstances applicable  sent sur des truismes coandesnsagories de

to all people. There is no reason why that should  personnea das circonstances applicablas °

not continue to be the case. tous. Rien ne justifie qu’il n’en soit plus ainsi.

| acknowledge that some of the existing excep- Je reconnais que certaines exceptions existanf®
tions may require fine tuning. It may be that soci-  peuvent avoir besstire dijustes. Il se peut que
ety has changed in such a manner that the rationale latssadiévolué au point que I'exception n'a
for the exception no longer applies. And, there  plus sa raissined’l se peut aussi que des cir-
may be circumstances which could arise in an indi-  constances susceptiblesedest®pdans un cas
vidual case which challenge the inherent reliability  particulier compromettent la &ahifiéfente qui
that underpins a hearsay exception. However, the  sous-tend une exeelgtigigle du oudire. La
court must differentiate between individual cir-  cour doit cependargrdiifier les circonstances
cumstances that go to the weight of the evidence  padiesliayant une incidence sur le poids de la
(such as motive to lie or other extraneous circum-  preuve (comme un motif de mentir ou d’autres cir-
stances unique to the individual) and circum-  constaatas@res propres une personne) des
stances that are properly considered at the thresh-  circonstances qui dowentaimieésa I'etape
old stage. de l'analyse du seuil de fiakilit”

In re-evaluating a hearsay exception, the court Au moment de @évaluer une exceptioa la 56

must ask whether some reason exists to doubt thatgle du oudire, la cour doit se demander s’il y a
the rationale underlying the exception applies in  une raison de douter de I'application du raisonne-
certain circumstances. The scope of this inquiry is  ment sous-jadéxception dans certaines cir-
restricted; the court should not consider every pos-  constances. ka gertet examen est liegt la
sible permutation of indicators of reliability or  cour ne devrait pas examiner chaque permutation
unreliability. To do so would result in the excision  possible des indices de &atilitle non-fiabilé:
of the categories and abolition of their utility. Si elle le faisait, cela wetrait la suppression
Rather, the questions should always be: Is there  degaa&s qui deviendraient ainsi inutiles. |l
something wrong with the exception itself? Should fautgblaedntinuer de poser les questions sui-
the exception be inapplicable in some circum-  vantes: L’exception elfieempose-t-elle pro-
stances? leime? L’'exception devrait-elletre inapplicable

dans certaines circonstances?

The only time when a court should entertain a Une cour ne devrait examiner la contestatioR’

challenge to an existing exception is where there  d’une exception existante gsencerde faits,

are facts, generally applicable to a class of personserérglement applicablea une caforie de per-

which weaken the theoretical justification for the  sonnes, qui minent la justificateorighé de
exception. If facts arise which demonstrate that [I'exception. S’il y existe des faitemontent

within an exception, we no longer think that state-  que, dans le cas d’'une exception, nous ne croyons
ments made by a particular class of persons are  plus quedksations d'une catjorie particu-
inherently reliable, then to a certain extent, the erelide personnes soient integsement fiables,
rationale for the exception has been displaced and  alors I'exception perdajusquértain point sa

the exception must be modified to exclude people raisatred’et doitetre modifée de fapn a

in such circumstances. For example, it may be that  exclure les gens qui se trouvent dans cette situa-
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a court may wish to reconsider the dying declara-

tion. Par exemple, il se peut qu'une cour veuille

tion under certain circumstances such as when a&exarhiner la €laration d’'un mourant dans le cas

dying person is under the influence of powerful
drugs. Another exemption that may benefit from
re-examination is the business records exception
where the records are written by persons who are
not disinterested parties. Both of these examples
reflect particular circumstances under which relia-
bility may be questioned for all people in such a
situation. | believe that this approach will force the
courts to reconsider the exceptions only where a
problem exists with the theoretical foundation of
the exception. Furthermore, having the courts
remember the reasons for the rule will prove very
beneficial. The problem with the exceptions was
that they were thought to be “ossified judicially
created categories'Shith, supra, at p. 930), but
this approach will foster a renewed understanding
of the rationales underlying these categories.

notammenieanourant I'a faite alors qu'était
sous l'effet d'@dio@ment puissant. Une autre
exception susceptilgeéfieids”d’'un Eexamen
est celle des dossiers d'erdtablisepar des
personnes qui ne saripBedges. Ces deux
exemplesteati 'des circonstances partieodis
dans lesquelles la &atdlitoutes les personnes
en causegpeutrise en doute. Je crois que cette
approche ne forcera les trivugexaminer une
exception que si le fondeneamigtie de cette
exception pose unempemblDe plus, le fait
d’obliger les tribuaaecrappeler les raisons de
dagle se elélera fort lgnéfiqgue. Le proldime
que posaient les exceptomanait du fait

gu'ellegtaient considiées comme des «eag-

rieyaEls conyes par les tribunauxsaith,

eci@,’a la p. 930), mais cette approche favorisera

une meilleure competiension des raisons qui sous-
tendent ces catjories.

In sum, if one wishes to displace an exception,
which is based on concepts of necessity and relia-
bility, one will have to displace either necessity or
the reliability upon which the exception is based.
This can only be done where the circumstances
would be generally applicable to a class of persons
or in a particular circumstance faced by all per-
sons.

In principle, the trial judge’s residual discretion
to exclude admissible evidence where its prejudi-
cial effect substantially outweighs its probative
value Geaboyer, supra, at p. 611) could, in appro-
priate circumstances, apply to evidence falling
within an exception to the hearsay rule: see, e.g.,
Hawkins, supra, at para. 85. This point was not
addressed in the Court of Appeal and was not
argued before this Court and therefore | see no
need to undertake an analysis of the issue.

Somme toute, pour pouvo@carter une excep-
tioretosdr les concepts deagssit” et de fia-
bjlil” faudraecarter la atessit” ou la fiabilig
sur laquelle repose cette exception. Cela ne peut se
faire que si les circonstancesnsaaemgent
applicable caforie de personnes ou, dans
un cas particalitns.

En principe, le pouvoir disetionnaire esiduel
du juge dwepmbécarter une preuve admissible
lorsque son eftgudiciable 'emporte substan-
tiellement sur sa valeur prob&sabdyer, pré-
e,Git’la p. 611) pourrait, dans des circonstances
appexpris’appliquera "la preuve qui rele
d'une exceptioia ‘Egle du owudire: voir, par
exempleetldaWkins, précite, au par. 85. Ce
point n'atpadbore@ en Cour d’appel niabattu
devant notre Cour et je ne vois donepes-la n’

sité d’entreprendre une analyse de cette question.

| would summarize my position in the following
terms which | believe are largely consistent with
the approach taken by the British Columbia Court
of Appeal inR. v. Chahley (1992) 72 C.C.C. (3d)
193, andR. v. Collins (1997), 118 C.C.C. (3d) 514.
First, Khan and its progeny permit hearsay evi-

Je Esumerais ma position dans les termes sui-
vants, @jamoh avis, sont largement compatibles
avec l'approcheeslppt’la Cour d’appel de la

Colombie-Britannique dans legt® c. Chahley

(1992), 72 C.C.C. (3d) 19B, etCollins (1997),
118 C.C.C. (3d) 514. D’abord, quoiquet I'arr”



[2000] 2 R.C.S. R.C. STARR Lejuge L'Heureux-Dubé 185

dence to be admitted in new situations where nedkhan et les arets qui en dtoulent permettent

essary and where indicia of reliability are present, = d’admettre une preuve igdireodans de nou-

but did not abolish the traditional exceptions. Sec-  velles situatianseta est e¢essaire etwll

ond, the traditional exceptions are largely consis- existe des indices deefiatsliti'ont pas aboli

tent with the necessity-reliability criteria and so do  les exceptions traditionnelles. Ensuite, les excep-

not generally require revision. Finally, the tradi- tions traditionnelles sont largement compatibles

tional exceptions may be modified or supple- avec leerest'de aeCessit” et de fiabili€, de

mented as appropriate to conform to the principled  sorte qu’elles réoétadément pas besoinedie

approach (on this last point, see Rosenbergevisgés. Enfin, les exceptions traditionnelles peu-

“B. (K.G.) — Necessity and Reliability: The New  veetré modifées ou complées au besoin afin

Pigeon-holes”supra, at p. 71). Trial judges should  d’assurer la confagraitéc la rathode fondé sur

continue to apply the traditional exceptions to the  des principes (sur ce dernier point, voir Rosenberg,

hearsay rule. B. (K.G.) — Necessity and Reliability: The New
Pigeon-holes»loc. cit., a la p. 71). Les juges du
proees devraient continuer d’appliquer les excep-
tions traditionnellesa la €gle du owdire.

(4) Admissibility of Cook's Statement of (4) Admissibditde la dclaration d'intention
Intention de Cook
(a) Is the Statement Hearsay? a) La déclaration est-elle du oui-dire?

No disagreement exists that the Crown sought Tous s'accordent pour dire que le miaist’ 61
to use Cook’s statement to Giesbrecht that he had  public & dartiliser la dclaration de Coola °
to “go and do an Autopac scam with Robert” as  Giesbrecht, qu’il devibICTION] «aller frau-
proof of the truth of its contents. Accordingly, as  der I’Autopac avec Robert», comme preuve de la
lacobucci J. explains in para. 165, it is hearsay. eraciE de son contenu. Par cegsent, comme
'explique le juge lacobucci au par. 165, il s’agit

de ou-dire.
(b) The “ Present Intentions’ Exception to the b) L’exception des «intentions existantes» a la
Hearsay Rule regle du oui-dire

The next question is whether the statement falls La question est maintenant de savoir sidala’ 62

within a recognized exception to the rule against ratioeveeld’'une exception reconnaela egle
hearsay. All three judges in the Court of Appeal dudi€. Les juges de la Cour d’appel ont tous
recognized that the statement fell squarely within  trois retenu qeelardtion relevait nettement de
the “present intentions” exception recognized by  I'exception des «intentions existantes» reconnue
this Court inSmith, supra, at p. 925. Twaddle J.A.,  par notre Cour dans dafith, précit, a la
dissenting, would have excluded the statement not  p. 925. Le juge Twaddle, dissiderdcar#dé
because it exceeded the confines of the “presentkecladition non pas parce gu’elle edait les con-
intentions” exception but because he believed that fins de I'exception des «intentions existantes»,
the principled approach should be applied in this  mais parce qu'il croyait quetHade fondé sur
case. | disagree both with lacobucci J.'s descrip-  des principes é&eaippliqee en I'espce. Je
tion of the “present intentions” exception and with  ne souscrig lai description que donne le juge
his modification of the exception to comply with  lacobucci de I'exception des «intentions exis-
the principled approach. Furthermore, | do not tantesa,sa modification de I'exception en vue

de respecter la ethode fondée sur des principes.

Je ne suis pas d’accord non plus avec sa qualifica-
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agree with his characterization of the so-called tion dedéerdite de I'acte accompli conjointe-
“joint act” rule under this exception. ment» dans le contexte de cette exception.

This Court recently examined the “present Notre Cour a@temment analgsén etail I'ex-
intentions” exception in detail ir@mith, supra, ception des «intentions existantes» dans dtarr”
where we recognized that an “exception to theSmith, précit, ai elle a reconnu qu’une «exception
hearsay rule arises when the declarant’s statemeatla E€gle du oudire s’applique lorsque laedlara-
is adduced in order to demonstrate the intentions, tionedladint est @Sente pour émontrer ses
or state of mind, of the declarant at the time when intentions oetabml’ésprit au momental I'a
the statement was made” (p. 925). Drawing on  faite» (p. 925). S’appuyant sur Wigmore, le juge
Wigmore, lacobucci J. would add the requirement  lacobucci ajouterait I'exigence selon laquelle la
that the statement “must appear to have been madeclardfion TRADUCTION] «doit parafre avoir €t
in a natural manner and not under circumstances of  faite demmaraturelle et non pas dans des cir-
suspicion” (para. 168). Let me be quite clear that  constances douteuses» (par. 168). J'aigerais pr’
this second requirement is a new addition to the  ser que cetteeneuxxigence est un nouvel
common law exception. In the course of reviewing  apliexception qui reve de la common law.
nearly eighty years of jurisprudence of the present  Passant en revue quelque quatre-véegtsi@nn’
intentions exception in this country, | have been jurisprudence canadienne elaixeeption des
able to unearth but a single reference to the Wig-  intentions existantes, je n&ggder dju’'un seul
more requirement of “circumstantial guarantee of  re@vid@xigence de Wigmore qu'il y ait «garan-
trusthworthiness”: se®. v. McKenzie (1986), 32 tie circonstancielle de fiab#ht! voir R c.
C.C.C. (3d) 527 (B.C.C.A), at p. 534.®mv. P.  McKenze (1986), 32 C.C.C. (3d) 527 (C.A.C.-B.),

(R) (1990), 58 C.C.C. (3d) 334 (Ont. H.C.), ata la p. 534. Dan&. c. P. (R) (1990), 58 C.C.C.

p. 338, Doherty J. (as he then was), while not men-  (3d) 334 (H.C. @d.)p. 338, le juge Doherty
tioning Wigmore did however note in passing that  (maintenant juge de la Cour d’appel) a fait remar-
“[i]t also appears that there is some circumstantial  quer en passant, sans toutefois mentionner Wig-
guarantee of trustworthiness attaching to these  marsDCTION] «[qu’ulne certaine garantie
utterances as there is no suggestion that the  circonstancielle deefiabititile se rattachar °
deceased had reason to misrepresent her state of edasations vu que rien n'indique que la per-
mind when she made these various statements to  seoddid avait des raisons de cacher stat ~
her sister and other close associates.” Neither of  d'eg@lilofsqu’elle a fait ces diversesatkra-
these cases provides any explanation, elaboration &g sceur et Ses autres proches asescy’

or application of the “circumstantial guarantee of = Aucune de eessidhs ne fournit une explica-
trustworthiness” component. The clear weight of  tion, de®ild” ou une application deel€ment
authority in this country examining the “present  «garantie circonstancielle de éabili grande
intentions” exception lacks any mention of this  magdgs dcisions canadiennes dans lesquelles
component: see, e.g9mith, supra, R v. Moore a ét examime I'exception des «intentions exis-
(1984), 15 C.C.C. (3d) 541 (Ont. C.Apef Martin  tantes» ne mentionne pas e#nient: voir, par
J.A.), leave to appeal to the Supreme Court of exen$phith, précité; R. c. Moore (1984), 15
Canada refused, [1985] 1 S.C.R.M; (L.N.) v.  C.C.C. (3d) 541 (C.A. Ont.) (le juge Martin), auto-
Green (1995), 14 B.C.L.R. (3d) 194 (S.C.); risation de pourvoi devant la Couemmapdu
Neufeld v. Child and Family Services of Winnipeg ~ Canada refueg, [1985] 1 R.C.S. xM. (L.N.) c.
(1993), 89 Man. R. (2d) 150 (Q.B.R. v. Jack  Green (1995), 14 B.C.L.R. (3d) 194 (C.S.);
(1992), 70 C.C.C. (3d) 67 (Man. C.AR. v. Neufeld c. Child and Family Services of Winnipeg
McLeod (1991), 6 B.C.A.C. 223R. v. Miller  (1993), 89 Man. R. (2d) 150 (B.R.R. c. Jack
(1991), 5 O.R. (3d) 678 (C.A)R v. Carriere  (1992), 70 C.C.C. (3d) 67 (C.A. Man.R. c.
(1986), 40 Man. R. (2d) 150 (C.AR. v. Baron  McLeod (1991), 6 B.C.A.C. 223R. c. Miller

von Lindberg (1977), 66 B.C.L.R. 277 (S.CR v.  (1991), 5 O.R. (3d) 678 (C.A.)R. c. Carriere
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Flemming (1980), 43 N.S.R. (2d) 249 (Co. Ct;

v. Jackson (1980), 57 C.C.C. (2d) 154 (Ont. C.A));
Hildebrand v. Butler (1979), 11 B.C.L.R. 234
(S.C.);R v. Srongquil (1978), 43 C.C.C. (2d) 232
(Sask. C.A);R. v. Baltzer (1974), 10 N.S.R. (2d)
561 (S.C.A.D.);R. v. Bencardino (1973), 2 O.R.
(2d) 351 (C.A); Re Grant Estate, [1971] 1
W.W.R. 555 (B.C.S.C.);Great West Uranium
Mines Ltd. v. Rock Hill Uranium Ltd., [1955] 4
D.L.R. 307 (Sask. C.A.)Gray v. New Augarita
Porcupine Mines Ltd., [1952] 3 D.L.R. 1 (P.C.R

v. Wysochan (1930), 54 C.C.C. 172 (Sask. C.A));
R. v. Covlin, [1923] 3 W.W.R. 555 (Alta.
S.C.AD.);R. v. Ferry (1992), 18 C.R. (4th) 221
(Ont. Ct. (Gen. Div.))Re J.B. (1998), 166 Nfld. &
P.E.ILR. 1 (Nfld. C.A.);Collins v. Collins (1993),
114 Nfld. & P.E.I.LR. 215 (Nfld. U.F.C.R. v. Mafi
(1998), 21 C.R. (5th) 139 (B.C.C.A.}iome v.
Corbeil, [1955] 4 D.L.R. 750 (Ont. H.C.), at

pp. 754-55. Nor does the leading treatise in this

(1986), 40 Man. R. (2d) 150 (C.AR. c. Baron
von Lindberg (1977), 66 B.C.L.R. 277 (C.SR c.
Flemming (1980), 43 N.S.R. (2d) 249 (C.ejtR.
c. Jackson (1980), 57 C.C.C. (2d) 154 (C.A. Ont.);
Hildebrand c. Butler (1979), 11 B.C.L.R. 234
(C.S.R. c. Srongquil (1978), 43 C.C.C. (2d) 232
(C.A. Sask.)R. c. Baltzer (1974), 10 N.S.R. (2d)
561 (C.S., Div. app.)R. c. Bencardino (1973), 2
O.R. (2d) 351 (C.A.Re Grant Estate, [1971] 1
W.W.R. 555 (C.S.C.-B.);Great West Uranium
Mines Ltd. c. Rock Hill Uranium Ltd., [1955] 4
D.L.R. 307 (C.A. SagBrgy c. New Augarita
Porcupine Mines Ltd., [1952] 3 D.L.R. 1 (C.P.R
¢. Wysochan (1930), 54 C.C.C. 172 (C.A. Sask.);
R. c. Covlin, [1923] 3 W.W.R. 555 (C.S. Alb., Div.
app.);R c. Ferry (1992), 18 C.R. (4th) 221 (C.
Ont. (Div. gn.)); Re J.B. (1998), 166 Nfld. &
P.E.LR. 1 (C.AT.-N.);Collins c. Callins (1993),
114 Nfld. & P.E.L.R. 215 (C.U.F.T.-R.. Mafi
(1998), 21 C.R. (5th) 139 (C.A.CGieB%;C.

country on evidence discuss the addition propose@orbeil, [1955] 4 D.L.R. 750 (H.C. Ont.), aux

by lacobucci J.: see Sopinka, Lederman and
Bryant, supra, at 88 6.225-6.242. | do not see this

addition as either necessary or desirable.

By interpreting “circumstances of suspicion” in
a broad fashion (see paras. 177-79), lacobucci J.’s
approach neutralizes the utility of the exceptions
which provide predictability and a certain degree
of swiftness in our trial process. By requiring the

pp. 754 et 755. Le principalstiaita preuve

dans notre pays n'aborde pas non plus l'ajout
p®ppar le juge lacobucci: voir Sopinka,
Lederman et Bryangp. cit., aux 88 6.22% 6.242.

Je considfe que cet ajout n'est niecéssaire ni
souhaitable.

En donnant une intergtdtion large aux «cir- %4

constances douteuses» (voir lesapbr9L7é °
juge lacobucevenbute utilé aux exceptions
pour ce qui est d'assurevisilglitée et une cer-
taialerité dans nos pres. En exigeant que l'on

negation of the possibility that the declarant wascarte la possibikt’que le dclarant ait menti, le

untruthful, lacobucci J. creates an extremely high
threshold for the introduction of previously accept-
able hearsay evidence. The possibility of untruth-
fulness is inherent in every statement. Ascertaining

juge lacobucci imposeana extEmement exi-
geant pour daeptation d’'une preuve pariou’
dire auparavant admissible. La posgibiliton
ait menti esteinte’a’ chaque e€laration. La

truth is the fundamental task for the trier of fact, ecdliverte de laerité incombe essentiellement au

not for the trier of law determining threshold relia-

bility.

In addition, by adding the requirement that a De plus, en ajoutant I'exigence qu’unecttra-
statement of intention not be made under circum-
stances of suspicion so as to conform with the
principled approach, lacobucci J. reveals the essen-
tial problem with his proposed mode of hearsay
analysis. For if each exception is to incorporate a

juge des faits et non pas au juge du detabtjui
le seuil de fiabilit.
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tion d'intention ne soit pas faite dans des circons-
tances douteuses @eec@are qu'elle respecte
dthaé fondé sur des principes, le juge
lacobéile’le probtme essentiel que sewkE

le mode d’analyse dlireowu’il propose. En
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necessity and reliability component in examining  effet, les exceptions edlemsnfiniront par dis-

each individual statement that comes under the Ipar&’il faut, dans chaque cas, analyser la

exception, then the end result is the eradication ofecessit et la fiabilig de chacune degclarations

the exceptions themselves. | appreciate that under eewipar I'exception. Si je comprends bien, selon

the approach proposed by lacobucci J., the excep- dthadé propae par le juge lacobucci, les

tions are supposed to continue to serve a useful  exceptions soeecearwiserver leur utiita

role as,inter alia, “practical manifestations of the titre, notamment, de «manifestations pratiques

principled approach in concrete and meaningful  sous forme etenet utile de la Bthode fonde

form” (para. 205). However, once a trial judge is  sur des principes» (par. 205). Ceperetant, d’

required to examine every hearsay statement in  qu’un juge daspesttenu d’examiner la fiabi-

terms of reliability and necessity, | do not think elit la mcessit’de chaqueetlaration relaé, je

that there is much left of the exceptions. ne pense pas qu’il reste grand-chose des excep-
tions.

Earlier, | explained my preferred mode of ratio- J'ai expliqlé plus haut la ethode que je priva-
nalizing the traditional exceptions with the princi-  gie pour rationaliser les exceptions traditionnelles
pled approach. | will not repeat it except to say that  en fonction deethodg fondé sur des prin-
| believe that the categories as a whole may be cipes. Je @gétarai pas, sauf pour dire que je
revisited and refined in light of the principled crois que leegaties dans leur ensemble peu-
approach, but they are not supplanted by it. | see eatemEexamires et pECiges en fonction de la
no reason to depart from the existing definition of etinode fondé sur des principes, sans toutefois
this exception as outlined by Lamer C.JSnith, étre remplaeés par cette ethode. Je ne vois
supra, and Martin J.A. inMoore, supra. aucune raison de eldigner de la finition exis-

tante de cette exception formael’par le juge en
chef Lamer dansSmith, précité, et par le juge
Martin dansMoore, précité.

(c) The “Joint Act” Rule and the “Present c) Laregle de I'«acte accompli conjointement»
Intentions” Exception et |I’exception des «intentions existantes»

It is common cause that the “present intentions” |l est ggréralement reconnu que I'exception des
exception may not be used to infer that a third «intentions existantes» ne sauraia séduiré
party acted in accordance with the declarant's qu’un tiers aedsmitéa’ I'intention explicite de
stated intention. Doherty J. explained the permissi-  l'auteur deetdamdtion. Le juge Doherty a
ble chain of inferences iR. (R.), supra, at p. 343:  expligela chaie des dductions permises dans la

décisionP. (R.), précitte,a la p. 343:

Evidence of the deceased’s state of mind may, in TRAQUCTION] La preuve de Btat d'esprit de la per-
turn, be relevant as circumstantial evidence that the sarmdedd’ peuta’son tourefre pertinentea titre de
deceased subsequently acted in accordance with that preuve circonstancielle que la persdéea dar la
avowed state of mind. When a deceased says, “l will go suite agi camfmmba cet etat d’esprit exprim’

to Ottawa tomorrow”, the statement affords direct evi- Lorsque la persoedgid” a dit «Jiraia’ Ottawa
dence of the state of mind — an intention to go to demain»edtardtion fournit une preuve directe de
Ottawa tomorrow — and circumstantial evidence that etat'd’esprit — l'intention d’allema Ottawa demain —

the deceased in fact went to Ottawa on that day. If either et une preuve circonstancielle que la pewsdiee d”
the state of mind, or the fact to be inferred from the est effectivemeard allOttawa ce jourd. Si I'état
existence of the state of mind is relevant, the evidence is d’esprit ou le fait qui mdxe dftdit est pertinent, la
receivable subject to objections based on undue preuve est recevablessous d’objections fore's
prejudice. sur un gjudice indu.
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Later at p. 344, Doherty J. wrote: “The evidence is  Plus bila p. 344, le juge Doherscfit: [TRA-
not, however, admissi@l. . . toshow that persons DUCTION] «Toutefois, la preuve n’est pas admissi-
other than the deceased acted in accordance with  ble [. . .pfhlir que des personnes autres que
the deceased’'s stated intentions, save perhaps la persmddéedont dona’suite aux intentions
cases where the act was a joint one involving the  explicites de cetterdesauf peugtfe dans le
deceased and another person.” Lamer C.J. adopted  cas d'un acte que la pemobBaestiline autre
this statement of the joint act exceptionSmith, = personne ont accompli ensemble.» Le juge en chef
supra, at pp. 926-27. Lamer a adeptétenon@ de I'exception de I'acte
accompli conjointement dans I'atrfSmith, précite,
aux pp. 926 et 927.

This exception simply recognizes basic princi- Cette exception ne fait que recontrades prin- 68
ples of logic. As Professor R. J. Delisle explains in  cipes logiques de base. Comme I'explique le pro-
“R. v. Smith: The Relevance of Hearsay” (1991), 2  fesseur R. J. Delisle dans @mith: The Rele-

C.R. (4th) 260, at p. 264: vance of Hearsay» (1991), 2 C.R. (4th)a2g0, °
p. 264:

The statement of the declarant’'s then state of mindTRAOUCTION] La déclaration exprimant &fat d’esprit

should be received as evidence of that state of de son atéapoque a'il I'a faite devraitetre

mind.. .. The next step in the chain — whether an admise comme preuve da¢atcetesprit. [...] La
inference should be drawn that the deceased acted in proctape—a’ savoir s'il y a lieu deetluire que
accordance with that state of mind, by himself, or la persomoédél a done’suitea cetetat d’esprit,

jointly with another — presents a problem, not of hear- seule ou avec d'autres — pose emeraii pas de
say, but of relevance and prejudicial value. I-diveé, mais de pertinence et d'effeefudiciable.

Doherty J. properly recognized this R (R), Le juge Doherty a reconnu cedabon droit dans la
supra, at pp. 346-49. elisionP. (R), précitte, aux pp. 34a 349.

Statements of intention may be admissible Les dclarations d’intention peuvestré admis- 69

despite the fact that they refer to a joint act: see the  sil#asensi elles font allusioa un acte accom-
leading cases oMutual Life Insurance Co. v. pli conjointement: voir les a#t§ de principe
Hillmon, 145 U.S. 285 (1892), at p. 296nited  Mutual Life Insurance Co. c. Hillmon, 145 U.S.
Sates v. Pheaster, 544 F.2d 353 (9th Cir. 1976), at 285 (18R)a p. 296United Sates c. Pheaster,
pp. 374-80;People v. Alcalde, 148 P.2d 627 (Cal. 544 F.2d 353 (9th Cir. 1976), aux pp.a3340;
1944), at pp. 631-3RIcalde presented a situation People c. Alcalde, 148 P.2d 627 (Cal. 1944), aux
similar to the one before us: the deceased declarant  pp.a6833.” DansAlcalde, la situation etait
had said that she “was going out with Frank” that  analagegelle dont nous sommes saisis: la vic-
evening. The California Supreme Court, over the time ayant fagdedtion avait dit qu’elleTRA-
dissent of Traynor J., held that the statement waBUCTION] «sortait avec Frank» ce soa-IMalge la
admissible to show the decedent’s intent that eve-  dissidence du juge Traynor, la Cemesipia
ning. Generally, this sort of evidence is admissible  Californie a estgwé cette eflaration etait
as an indication of the declarant’s intention at the  admissible pooomtier I'intention de la victime
time he or she spoke. The inferences to be drawn  ce asoEd” gnéral, ce genre de preuve est
from the evidence are for the jury, properly cau- admissibaletitre d’indication de [lintention
tioned. gu’avait I'auteur de laedlaration au momentual
s’est expring. Il appartient au jury, aps une mise
en garde appro@€, d'utiliser la preuve pour faire
les Bductions qui s'imposent.
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(d) Use of Cook's Satement

I do not believe that the trial judge erred in leav-
ing Cook’s statement of intention to the jury.
“Properly cautioned by the trial judge, juries are
perfectly capable of determining what weight
ought to be attached to such evidence, and of
drawing reasonable inferences therefror&hith,
supra, at p. 937). The trial judge told the jury that
“[tlhe Crown says that Ms. Giesbrecht's evidence

d) Utilisation de la déclaration de Cook

Je ne crois pas que le juge du g®ait commis

une erreur en soumettae¢lration d’intention

de CadkppEciation du jury. «Le jurya qui le

juge du esoa fait la mise en garde apprepti’
est parfaitement en meseterméndf le poids

gu'il faut accordemcette preuve et d’en tirer des

conclusions raisonnabl@sith( précite, a la
p. 937). Le juge deprodit au jury quUETRA-

is the second thread of evidence to link theDUCTION] «[lle ministere public affirme que le
accused, Robert Starr, with the deaths of Cook an@&moigjnage de Me Gieshrecht est le dewtiie
Weselowski. Again, it is for you to decide whetherelément de preuve qui relie 'acaugobert Starr
the evidence of Cook’s statement about the scam esdsdde Cook et celui de Weselowski.d."
goes as far as the Crown would have you believe”  encore, il vous appartietidi gi la preuve de
(emphasis added). | do not believe that this instruc-  eleladation de Cook au sujet de la fraude va
tion invited the jury to draw an impermissible  aussi loin que le neirégpublic voudrait vous le
inference against the appellant. In examining what  faire croire» (je souligne). Je ne crois pas que cette
the Crown “would have [the jury] believe”, the  directive invitait le jarfaire une dduction inac-
Crown, referring to another statement not at issue  ceptabletamelrit de I'appelant. En examinant
here, explained “evidence of intention” as “What ce qu'il aurait voulu «faire croire» au jury, le
was the deceased thinking about just before his  remgigbublic a expliog,” au sujet d'une autre
death?”. The Crown continued: ecdaration qui n’est pas en cause en kesp que

la «preuve de lintention» consiséese demander:

[TRADUCTION] «Que pensait la victime juste avant

de mourir?» Il a ajoet”

The difference between the statement of intention by TRAQUCTION] La difference entre laaetlaration d'in-
Mr. Cook to Young and the statement of intention by tention que M. Cook afdiveng et celle qu'il a faite
Mr. Cook to Giesbrecht is that Cook carried the Gies-a Giesbrecht est que Cook a derstiitea’ I'intention
brecht intention out, didn't he? He ended up in a car, say gu’il avait eeganGiesbrecht, n'est-ce pas? Il s'est
the prosecution, driving down a ditch, smashing it up regpaffirme la poursuite, dans une automobile gu'il
outside of the Turski home. He travelled all that way. He a conduite dans enefdssisiltea I'extérieur de la
had to have; he was found dead there, and the car that maison des Turski. Il a parcouru toute cette distance. Il
was smashed against the pole was the car that Starr had devait l'avoir faté ft@uieé morta cet endroit et la
been in, in the Mohawk garage. So that expression of voiture qui @& Heupbtealetait celle dans laquelle
intention appears to have been carried out Starr avait pris place au garage Mohawk. Il semble donc

avoir donme suitea’ cette expression d’intention. . .

| believe that the Crown was entitled to ask the  Je crois que le entnigtiblic avait le droit de

jury to draw an inference that Cook in fact acted in
accordance with his stated intention, even if that
stated intention involved a joint act: sPe(R)),

supra. In this situation, circumstances of joint
intention may be considered along with the other

demander au jurgcilérel que Cook a effective-
mentelenitéa son intention explicite, eme si

cette intention explicite visait un acte accompli

conjointement: WIR.), précitt. Dans ce cas,
des circonstances d'intention commune peuvent

evidence in determining what the third party did.etre” prises en congdftion avec les autresé:

Thus, | do not believe that the Crown asked the
jury to draw an impermissible inference nor do |

ments de preuve gietmitier ce que le tiers a
fait. Selon moi, le mmestpublic n'a pas

demane@”au jury de faire uneeduction inaccepta-
ble et je ne crois pas non plus que le juge dugsroc”
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believe that the trial judge erred in instructing the
jury on this issue.

Accordingly, | would dismiss this ground of the
appeal.

B. The Admissihility of Cheryl Ball’s Out-of-Court
Identification

B.

On this issue, | agree with Monnin J.A.’s deci-
sion in the Court of Appeal that the trial judge may
have committed an error by allowing the police
officers to testify as to Ms. Ball's out-of-court
identification of the appellant, but that any harm
that such evidence may have caused was effec-
tively negated by the trial judge’s instructions to
the jury. Therefore, | do not find it necessary to
analyze this evidence under the “prior identifica-
tion” exception or under the principled approach as
my colleague lacobucci J. does. | am convinced
that the harm caused by the introduction of the evi-
dence was minimal given other testimony that
placed the appellant at the Mohawk gas station
before the murders. Any harm that may have been

Par conequent, je suis d'avis de rejeter ce
moyen d’appel.

Sur ce point, je partage laecsion du juge

ait commis une erreur dans ses directives au jury

sur ce point.

/1

Admissibilité de I'identification extrajudiciaire
par Cheryl Ball

72

Monnin de la Cour d’appel qu'il se peut que le
juge dugs@it commis une erreur en permettant
aux policiers emaoigner au sujet de I'identifica-
tion extrajudiciaire de I'appelant par Cheryl Ball,
mais quedpdipe que cette preuve peut avoir
eaagffectivemenet® éliminé par les directives
du juge dugsraa’jury. Par comguent, j'estime
qu'il n'est pasenSaire d’'analyser cette preuve
en vertu de l'exception de I'«identificatsen ant”
rieure» ou dethd® fondé sur des principes,
comme le fait maygueellle juge lacobucci. Je
suis peesuade le mjudice caus’par la pe-
sentation de cette eraitiveiriime compte tenu
des asmtremgtiages selon lesquels I'appelant

caused by the impugned evidence was nullified bytait"a la station-service Mohawk avant les

the trial judge’s instruction to the jury.

meurtres. Toutjpdice qui peut avoiett caus’

par la preuve attage” aete éliminé par les direc-
tives du juge du pr@s au jury.

In the days immediately following the murders,
RCMP Constables Madden and MacLeod visited
the home of Cheryl and Daniel Ball, interviewing
them on four occasions on three different days.
Ms. Ball testified at trial that on the second visit,
two days after the murder, the police showed her
some photographs. She testified that her memory
of seeing the photos was hazy and that she did not
think she had recognized anyone in the photos.
Regarding the RCMP’s third visit on the same day
as the second, Ms. Ball testified that she thought
she had pointed to one of the three photographs

Au cours des jours qui ont suivi inediatement 73

les meurtres, les agents Madden et MacLeod de la
GRC se sont rendus au domicile de Cheryl et
Daniel Ball pour les inteeragetre reprises en
trois jours. Madame Badmmigir€ au proes

que, lors de laedwuxisite, deux jours ags"

les meurtres, les policiers lui oatdasmthoto-

graphies. Etttag du’elle se souvenait vague-

ment avoir vu les photos et qu’elle ne croyait pas
avoir reconnu qui que ce soit sur celles-ci. En ce
qui concerne l@nmeisiisite de la GRC, qui a

eu lieereerour que la deusxime, Me Ball a

shown to her and said that the person in the phot@moigré qu’elle croyait avoir indigei’une des

“looks kind of familiar”. Ms. Ball met with the

police a week later, but at trial she did not recall
having said anything to them about any of the
photos on that occasion. Ms. Ball did not testify at
trial as to why the person in the photo shown to her
on the second visit looked familiar or where she
had seen the person. She was not asked whether

trois photographies qui lui avasétmontees et

avoir affirque la personne figurant sur cette
phorauCTION] «[lui disait] quelque chose».
Madame Ball a rerdestpoliciers une semaine

plus tard, mais elle ne se souvenait passau proc’
de leur avoir dit quoi que ce soit au sujet des pho-
atawtte occasion. Madame Ball n'a pas



74

75

76

192

R.V. STARR L’Heureux-Dubé J.

[2000] 2 S.C.R.

she had seen the appellant on the night of the mur-
der and she did not testify that she had done so. In
fact, she did not mention the appellant in her testi-
mony or identify him in court.

egplaquproes, pourquoi la personne figurant
sur la photo qui luevaitohtee lors de la
agmaiVisite lui disait quelque chose, mi elle

avait vu cette personne. On ne lui a pas dersand’

elle avait vu I'appelant la nuit des meurtres et elle
n'a pas €moigré qu’elle l'avait vu. En fait, elle
n'a pas mentiona1'appelant dans soerioignage

et ne I'a pas identiéi’en cour.

Constable Madden testified that on the second L'agent Madden aerhoigré que, lors de la

visit to her home, Ms. Ball told him and Constable
MacLeod that she had seen a man talking to Cook
at the Mohawk gas station. Constable Madden tes-
tified that Ms. Ball described the man she had seen
as white, with glasses and short hair in a ponytail.
She mentioned nothing about a goatee. Constable
Madden testified that, at the time of the murders,
the appellant had long hair that was not in a
ponytail, was not wearing glasses, and had a
goatee. To Constable Madden’s knowledge, the
appellant had never worn glasses. Constable Mad-
den testified that Ms. Ball indicated that the man in
Photo No. 3 looked like the man whom she had
seen at the Mohawk gas station talking to Cook
and who was “probably driving the other car”.
Photo No. 3 was a black and white photocopy of a
photo of the appellant in which he had a mous-
tache, no goatee, long hair, and no glasses.

deme visite au domicile de "™ Ball, celle-ci
lui agaldd; en pesence de I'agent MaclLeod,
avoir vu un homme gdtleoka la station-
service Mohawkniloigté que I’homme écrit

pae Ball était blanc, portait des lunettes et
avait les cheveux courts @taghéue de che-

val. Elle n'a pag péulie barbiche. L'agent
Maddeenzoijré qua I'epoque des meurtres
I'appelant avait les cheveux longs et nea attach”
en queue de cheval, qu’il ne portait pas de lunettes
et qu’il avait une barBicke.connaissance,
'appelant n'avait jamais geftinettes. L'agent
Madden a effiue” Mne Ball avait indigqe” que
I'hnomme figurant sur laetr@isphoto ressem-

baithomme qu’elle avait vu parler Cooka la
station-service Mohawk et TRNDUETION]
«conduisait probablement l'autre automobile». La
g@roesiphotoefait une photocopie en noir et

blanc d’'une photo de I'appelant qui avait les che-
veux longs et une moustache mais pas de barbiche,
et ne portait pas de lunettes.

Constable Madden further testified that when he L'agent Madden a en outrertioigré que lors-

and Constable MacLeod returned to the Ball resi-

dence one week later, Ms. Ball picked out the

same photograph of the appellant that she had
identified on the previous occasion, from amongst

a set of eight photographs. None of the other
photos had been included among the three shown
to her the week before. Ms. Ball was not asked

whether her previous selection of the same photo
influenced her selection of it one week later.

gue lui et 'agent MacLeod sontestblamesi-

dence des Ball une semaine plusntaBaliNa
choisetaenphotographie de I'appelant qu'elle

avait iriqpEcedemment, parmi uneesé de

huit photographies. Aucune des autres photos ne
figurait parmi les trois qui lui et@imontees

la semagwédamte. On n’a pas demardl Mme

Ball si le choix de photo qu’elle avaiefatant”

rement avait infeuena’ choix une semaine plus

tard.

The dissent in the Court of Appeal
lacobucci J. in his reasons assert that Constable
Madden’s testimony of Ms. Ball's out-of-court
identification was important because it placed the

and Dans les motifs dissidentsdigés en Cour d’ap-

pel et dans les motifs du juge lacobucci, on affirme

que lenbignage de l'agent Madden au sujet

de lidentification extrajudiciaire p&r Bdll

appellant in St. Norbert, whereas without Ms.etaif important parce qu'il situait I'appelarg °
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Ball’s identification the appellant was last seen  St. Norbert, tandis que, si on fait abstraction de
“halfway across the city from where the crime  lidentification pameMBall, I'appelant aefé
occurred”. Both Twaddle J.A. and lacobucci J. are  @p@qur la dermre fois fRADUCTION] «a mi-
of the opinion that this piece of evidence might chemin entre le lieu du crime et l'autre bout de la
have been the “last straw”, allowing the Crown to  ville». Les juges Twaddle et lacobucci estiment
meet its onus. With respect, | cannot agree. tous les deux qu'il se pourrait @it 'de
preuve aite¥ ce qui en fin de compte avait permis
au minisere public de s’acquitter de son obliga-
tion. En toute dférence, je ne suis pas de cet avis.
Constable Madden testified that Ms. Ball had L’'agent Madden aerhoigreé que Mne Ball avait 7
stated that the appellant “was the one that she saw  dit que 'appelaDt¢TION] «était la personne
at the Mohawk Station and that he was probably  qu’elle avaitagadr|a station-service Mohawk
driving the other car” (emphasis added). Accord- et qu’il conduisait probablement I'autre automo-
ing to Twaddle J.A. and lacobucci J., this second  bile» (je souligne). Selon les juges Twaddle et
half of the sentence may suggest that Ms. Ball  lacobucci, cetteedeixinoit€ de phrase peut
identified the appellant in St. Norbert where the laisser entendre ga&all a reconnu I'appelant
murders took place, rather than at the Mohawk gaa St."Norbert o’les meurtres ont eu lieu, pbat”
station. | do not believe that the evidence supports a da’Station-service Mohawk. Je ne crois pas
such an interpretation. After Constable Madden  que la preiaye cette interptation. Apes que
made the above statement in his testimony, the I'agent Madden eut fadldaation susmention-

trial judge asked for a clarification: en” dans sonethoignage, le juge du peg a
deman@’ deseclaircissements:
[TRADUCTION]

THE COURT: I'm sorry, Mr. Dangerfield would you LA COUR: Excusez-moi¢ Mangerfield, pourriez-
have Constable Madden repeat the words that Mrs. vous deman@gent Madden deepéter ce que
Ball said. “He is the one | saw at the Mohawk” is that me\Ball a dit. «C’est lui que j'ai apeun,a la station-
what you said? service Mohawk», est-ce bien ce que vous avez dit?

THE WITNESS: She felt that he was the one at the ERODIN: Elle avait 'impression que etait lui qui
Mohawk Station. etaita la station-service Mohawk.

THE COURT: Yes. LA COUR: Oui.

THE WITNESS: And she described him. LEEMOIN: Et elle I'a dcrit.

THE COURT: Yes. LA COUR: Oui.

THE WITNESS: And felt he was the one there that had I[EODIN: Et elle avait 'impression que etait lui
been talking to Bo Cook and that had been driving the qui avaé p&BE Cook et qui avait conduit I'auto-
car. mobile.

A few questions later, on direct examination, Con-  Plus tard, au cours de linterrogatoire principal,
stable Madden again returned to the specifics of I'agent Madden a d@auifes dfails au sujet de

Ms. Ball's identification of the appellant: I'identification de I'appelant pareNBall:
[TRADUCTION]
Q All right. You put this before Mrs. Ball. What did she Q D’accord. Vous avez mmongfa a Mme Ball.
say on that occasion? Qu’a-t-elle ditte momentd?

A Without any hesitation at all, she pointed at photo R Sasddr, elle a indigaila cinquéme photo.
number 5.

Q Did she say anything? Q A-t-elle dit quelque chose?

A And said: That was the one at the Mohawk. R Et elle a détait’'celui quietaita la station-service
Mohawk.
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The appellant’'s trial counsel clearly understood
Constable Madden to be testifying that Ms. Ball
identified the appellant as seeing him at the
Mohawk gas station. On cross-examination, coun-
sel for the appellant asked the following regarding
Ms. Ball's out-of-court identification:

L'avocat de I'appelant aespeadairement com-

pris que I'agent Maddeaighait que Nte Ball

avait identdppelant commetant la personne
gu'elle avaitaparla station-service Mohawk.

Au cours du contre-interrogatoire, I'avocat de I'ap-

pelant a ppda question suivante au sujet de

I'identification extrajudiciaire par Me Ball:
[TRADUCTION]

Q So did you say to Mrs. Ball, you also saw the picture
from the first time, are you sure that the fellow you
saw at the Mohawk is photograph 5 and you're not
just repeating what you say on August 23rd?

A No, we did not.
The cross-examination on this point continued:

Q Alors avez-voaduiie Ball, vous avez aussi vu la
photo la mEarfois,etes-vous certaine que la per-
sonne que vous avemeapela station-service
Mohawk est sur la emguiphotographie et

vous ne faites pas quepgter ce que vous avez dit le
23 aait?

R Non, nous n'avons pas dit cela.

Le contre-interrogatoire sur ce point s'est pour-

suivi ainsi:
[TRADUCTION]

Q And even when she picked somebody out, she wasn't
sure that was the person. She was telling you this
person looks like?

A She says: | believe this is the one at the Mohawk.

Q Did you ask her if she was positive?

A She gave a description. | did not ask her if you are
absolutely positive. She said: | think that’s the one at
the Mohawk.

Q When she gave you the description of the person at
the Mohawk, did she tell you that that person had a
goatee?

A No, sir.

Q She told you that she thought the person in the photo-
graph was wearing glasses — pardon me — the per-
son at the Mohawk was wearing glasses?

Qeltemorsqu’elle a choisi quelqu’un, elleetdit
wascsie cstait cette personne. Elle vous aalit °
qui ressemblait cette personne?

R Elle a dit: Je crois que c'est la persetaitagia

station-service Mohawk.
Q Lui avez-vous demanélle erefait certaine?

R Elle a edammé description. Je ne Iui ai pas
demandlleetait absolument certaine. Elle a dit:

Je crois que c’est la personne gait a la station-
service Mohawk.

Q Lorsqu’elle voesrild personne quetait a la
station-service Mohawk, vous a-t-elle dit que cette
personne avait une barbiche?

R Non, monsieur.

Q Elle vous a dit qu’elle pensait que la personne sur la
photographie portait des lunettes — pardonnez-moi
— la personnetajti 1a station-service Mohawk

portait des lunettes?

R Elle a dit qu'etiait de race blanche, avec des che-
veux clairs.

A She said shesic] was white, light coloured hair.

In the course of Constable Madden’s testimony, he
did not make a single reference to St. Norbert;
neither did Crown counsel nor counsel for the
appellant. Furthermore, Constable MaclLeod’'s
testimony similarly lacks any reference to St.
Norbert:

Au cours dessmigitiage, I'agent Madden n'a

pas memtiaona’seule fois St. Norbert, pas plus
gue ne I'a fait le substitut du procerétal gu
'avocat de l'appelant. L'agent MacLeod n'a pas
ment@nhii non plus, St. Norbert dans son

Emoignage:
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[TRADUCTION]

Q And what did Mrs. Ball say, if anything, on seeing
them this time?

A She pointed to one photograph and she identified that

person as being at the Mohawk Station on the night
that they were there.

Q | see. Is that all she said about him that you recall?

A She said it was him, it was the same guy.

Q | see. She mentioned the name Cook in this connec-

tion?

A Yes, she mentioned that this person had been talking

to Bernard Cook.

In light of the above testimony, | cannot agree Compte tenu dwethoignage susmentioenje ne

with my colleague lacobucci J.’s assertion that
there were two distinct elements to Constable
Madden’s testimony: namely, being at the
Mohawk station and “probably” being in the other
car in St. Norbert. Nor do | accept his assertion in
para. 228 that the jury could have “easily” taken
the reference to the “other car” to refer “not
to...the Mohawk station, but to the second car
seen in St. Norbert when the Balls last saw Cook
and Weselowski alive”. In light of the above testi-
mony, | find it stretches credulity to assert that the
jury could have taken Constable Madden’s testi-

Q Et qu'est-ce queBdll a dit,a supposer qu’elle ait
dit quelque chose, lorsqu’elle les a vues cette fois?

R Elle a endige ‘photographie et a dit que la per-
sonne qui y figtaidd [a station-service Mohawk
la nuiudls y étaient.

Q Je vois. Emttoatice qu'elle a dia son sujet

d’'aprés vous?

R Elle a dit gemitTui, que c&tait le nEme gars.
Q Je vois. Elle a neerldonom de Coola cet

égard?

R Oui, elle a mergiomcette personne avait parl”
Bernard Cook.

78

puis sousarifeffirmation de mon coéigue le

juge lacobucci quesnteignage de l'agent
Madden comportait dgémehts distincts,a °
savoir, se troavkr station-service Mohawk et
«probablement» dans l'autre aut@n®ibiNor-

bert. Je ne puis non plus soasswimeaffirma-
tion, au par. 228, que le jury aurait pu «facilement»
careidque la mention de I'«autre automobile»
concernait «non pas [...] la station-service
Mohawk, mais la éewxiautomobile apeue a

St. Norbert quand les Ball ont vu pour éaederni’
fois Cook et Weselowski vivanesiumiere du

mony to refer to Ms. Ball placing the appellant in embignage susmentioanje pense qu'il est exa-
St. Norbert. Moreover, | do not see how these eréd’affirmer que le jury aurait pueduire du
seven obscure words — “he was probably drivingemaignage de l'agent Madden quemMBall

the other car” — subsequently clarified on no less

than eight occasions, could have constituted the

“last straw” that allowed the Crown to meet its
onus. Additionally, Ms. Ball's own limited testi-
mony directly contradicts the inference that Con-
stable Madden was referring to Ms. Ball seeing the
appellant in St. Norbert. Ms. Ball testified in court

situait I'appal@itt Norbert. De plus, je ne vois
pas comment ces six mots obscurs — «il condui-
sait probablement I'autre automobile» —, qui ont

sudrgiemmenet clarifiésa au moins huit repri-

ses, auraient pu constituer ce qui en fin de compte
avait permis au eménpmtblic de s’acquitter de
son obligation. En outrenteitinage limi” de

that when she was dropped off in St. Norbert she me Ball contredit directement laeduction que

saw a small car next to the car in which she had
been riding but that she could not see if anyone

'agent Madden renvoyait au faitM§uBaM
avaitapeppelan@’ St. Norbert. Madame Ball

was in the car. In a discussion outside the presence emaidf€ au proes que lorsqu’elle est descendue

of the jury, the court reiterated that Ms. Ball had

just testified that she did not see anyone in the car
that was alongside the car in which she had been a

passenger. Given that Ms. Ball testified clearly that
she did not see the driver of the car in St. Norbert,
| do not see how the jury could have drawn a con-

de la voiust. Norbert, elle a apmr une petite
automobaedprcelle qui I'avait ramenr; mais
gu'elle n'a pas pu voir si quelqu'un y prenait
place. Danschange en l'absence du jury, la
cowepéter'que Mre Ball venait de emoigner
gu’elle navaicagesrsonne dans I'automobile
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trary inference from Constable Madden’'s testi- qui se trowvaité de celle dont elletait des-

mony. cendue. Puisque "™ Ball a clairementdmoigre
gu’elle n'avait pas vu le conducteur de I'automo-
bile a St. Norbert, je ne vois pas comment le jury
aurait pu @duire le contraire duethoignage de
'agent Madden.

Furthermore, no harm was done by Constable De plus, aucun gjudice n'ae® caus’ par le
Madden’s testimony because Jodie Giesbrecht'semotgnage de I'agent Madden puisque, dans son
testimony also placed the appellant at the Mohawkemadignage, Jodie Giesbrecht a elle aussiesitu”
station and also saw the appellant sitting in a car at  I'appalenstation-service Mohawk e¢dag y
the station. Moreover, any conceivable prejudice  avoircapéappelant dans une automobile. En
that might have been suffered by the appellant was  outre, tmjudme theorigue que ['appelant
cured by the trial judge’s cautionary instruction to  aurait pu subii adrrigg par la mise en garde du
the jury. On this issue, he instructed the jury as fol-  juge duepraa’juryA ce sujet, il a dit au jury:
lows:

I think it is of some significance that Cheryl Ball was  TRADUCTION] Je pense qu'il estekélateur dans une
not asked if the reason she could identify the individual certaine mesure qu’on n'ait pas eléntiretyl Ball
in photo number 5 of Exhibit 11 was because she had si la raison pour laquelle elle pouvait identifier la per-
seen a photo, that is, photo number 3 in Exhibit 10, a sonne sur la phatcorumé la @ce 1letait qu'elle
week before. | think it is significant that photo number 3 avait vu une photo,actiist-la photo nuero 3 de la
in Exhibit 10 is the only one, the only photograph of the eceil0, la semaineqEédente. Je pense qu'il est signi-
three people in Exhibit 10 repeated in Exhibit 11. It is ficatif que la photerushde la @ce 10 soit la seule,
significant, | think, that she was not told that the la seule photographie des trois personnes dmes la pi’
description she gave of the man she saw talking to Cook 10 que l'on reegaleament dans laque 11. Il est
did not in fact fit the description of the man in photo- significatif, je pense, qu'on ne lui ait pas dit que la des-
graph number 3 of Exhibit 10. It is significant, | think, cription qu'elle a @endé 'homme qu’elle avait vu
as well that, in court, she did not mention Starr by name paiGook ne correspondait pas, en faita descrip-
and that she was not asked to identify nor did she iden- tion de 'homme figurant sur la photographte3hum’
tify the accused, Starr, in the dock as being the man she decla p0. Je penssgalement qu'il estevélateur
saw at the Mohawk station. | would tell you, then, that gu’en cour elle n'ait @sigré”Starr par son nom,
the identification evidence of Mrs. Ball is, to say the qu’on ne lui ait pas dendiddntifier 'accus” Starr
least, extremely frail, and | would express the opinion au banc deseacetusju’elle ne l'ait pas idengfi’
that it does not link the accused, Starr, to the deaths of catanel’'homme qu’elle avait apara la station-
either Weselowski or Cook. However, it is for you to service Mohawk. Je vous dirais donc que la preuve
decide the value of her evidence. d’identification deeNBall est, le moins qu’on puisse
dire, extémement fragile, et j'exprimerais I'opinion
qu’elle ne relie 'accus'Starr ni au eées de Weselowski
ni a celui de Cook. Cependant, il vous appartient de
juger de la valeur de soerioignage.

Even the appellant’'s own counsel characterized the em#iT'avocat de I'appelant a quadifide tempfe
introduction of the constables’ testimony as much  dans un verre d'eagskntation duethoignage
ado about not very much. Rather than characterize  des agents. Au lieu deereonsédfe preuve
this evidence as the “last straw” as Twaddle J.A.  comtaet ce qui en fin de compte a fait la eliff’
did in the Court of Appeal, the appellant’'s counsel  rence, comme l'avait fait le juge Twaddle de la
conceded that the case did not rise and fall with the ~ Cour d’appel, I'avocat de I'appelant a reconnu que
constables’ testimony. l'issue de I'affaire nepghdait pas demoignage

des agents.
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In sum, given the trial judge’s admonition to the Somme toute, compte tenu de la mise en gar&@
jury and the appellant’s admission of the marginal  du juge dwepraa’jury et de la reconnaissance
role that the identification evidence played, | can-  par I'appelamblduisecondaire jaupar la preuve
not say that there is a reasonable possibility that  d'identification, je ne saurais dire qu'il existe une
the verdict would have been different if the alleged  pos®hidtSonnable que le verdict et diffé-
error had not been made. | would dismiss this  rent si I'erreegil n'avait pagtt commise. Je
ground of the appellant’'s appeal. suis d’'avis de rejeter ce moyen d'appel de I'appe-

lant.

C. The Adequacy of the Instruction to the Jury on  C. Le caractére suffisant de la directive au jury
Reasonable Doubt sur le doute raisonnable

(1) The Decisions irLifchus and Bisson (1) Les aretsLifchus et Bisson

As lacobucci J. ably describes, our recent deci- Comme le dcrit fort bien le juge lacobucci, nos 81

sions inLifchus, supra, andR. v. Bisson, [1998] 1  arets EcentsLifchus, précitt, et R c. Bisson,
S.C.R. 306, provide the framework for a review of  [1998] 1 R.C.S.&86|iSsent un cadre d’analyse
a trial judge’s charge to the jury on reasonable de I'exglsjuge du praes au jury sur le doute
doubt. | wish to emphasize the following points  raisonnable. Jedisnsligner les points suivants
regarding these decisions. en ce qui a aaies aefs.

In Lifchus, at para. 22, this Court held that the DansLifchus, au par. 22, notre Cour a statgle 82
expression “beyond a reasonable doubt” must be  I'expression «hors de tout doute raisonnable» doit
explained to a jury. In four different manners, etre"expligee au jury. Le juge Cory a forngylde
Cory J. articulated guidelines for how trial judges  quatre emanidifErentes, des lignes directrices
should go about explaining this concept to a jury.  sur torfagont le juge du pres’ devrait s'y
First, he discussed what should be avoided (at prendre pour expliquer ce Gnoepiry. En
paras. 23-26). Second, Cory J. explained what premier lieu, il a aradyqui devraietre evité
should be included in the definition of reasonable  (aux paa 28). En deuxme lieu, le juge Cory
doubt (at paras. 27-35). Third, Cory J. provided a  a explicpi’que devrait comporter l&fahition
summary of what the definition “should and  du doute raisonnable (aux par.38). En troi-
should not contain” (at paras. 36 and 37). enw lieu, il a fait unesun€ de ce que laadini-
lacobucci J. reproduces this list of principles in  tion «devrait et ne devrait pas contenir» (aux
paras. 231 and 232 of his reasons. Finally, Cory J.  par. 36 et 37). Le juge lacobucci reproduit cette
offered a suggested charge for trial judges to use in  liste de principes aux par. 231 et 232 de ses motifs.
explaining the concept of reasonable doubt to a  Enfin, le juge Cory a proparoéle d’expos’

jury (at para. 39). gue pourraient suivre les juges duesrappealsa
expliquer le concept du doute raisonnablen’jury
(au par. 39).
Several matters are noteworthy about Cory J.'s Plusieurs points gritent détre relees au sujet 83

reasons irLifchus as set out above. First, in grap-  des motifs susmemsdn juge Cory dans I'at”

pling with the issue of whether reasonable doubtifchus. Premérement, enebattant la question de

must be explained to a jury, Cory J. acknowledged  savoir si le doute raisonnatd&alexplige a

the confusing nature of this term and implicitly  un jury, le juge Cory a remacquibien cette

recognized the challenge facing trial judges in  expressioneesti@dinte et il a reconnu implicite-

articulating it to a jury. ment ledfi’ que doit relever le juge du pex’
appe€ a I'expliquer au jury.
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Second, | believe it is notable that in articulating Deuxiémement, il faut souligner que, pour
how the expression “reasonable doubt” should beecricdE comment I'expression «doute raisonnable»
explained to the jury, Cory J. generally employed  dewtait éxpliqee au jury, le juge Cory a&ge-
the words “should” and “should not” rather than  ralement engpley mots «devrait» et «ne devrait
the imperative “must” and “must notLifchus, pas» au lieu des mots «doit» et «ne doit pas»:
supra, at paras. 23, 26, 28, 29, 31, 33, 35, 36 andlifchus, précit, aux par. 23, 26, 28, 29, 31, 33, 35,

37. | cannot believe that Cory J. intended to use 36 et 37. Il m'est difficile de croire que le juge
“should” and “must” interchangeably so as to  Cory a entendu employer les mots «devrait» et
make his list of items that “should be avoided”  «doit» ire#fhment de fapna assimiler sa liste
equivalent to a list of items that are prohibited and  de ce qui «deea#vit[é]» a une liste de ce
the inclusion of which automatically constitutes  qui est interdit et dont I'inclusion constitue auto-
reversible error. | find support for this position in  matiquement une erreur donnant oueertyie °
Cory J.’s statement that the equation of the term  sion. Mon point de ceisujet esdtaye par I'af-
“moral certainty” with “reasonable doubt” in a  firmation du juge Cory que le fait d’assimiler la
trial judge’s charge to the jury “although not nec-  «certitude morale» au «doute raisonnable» dans
essarily fatal to a charge on reasonable doubt, I'exposjuge du praes au jury, bien qu'il «xne
should be avoided” (para. 25 (emphasis added)). soit pesssairement fata[f la validig d'un
expo® sur le doute raisonnable [. ..] devreite”
evit[é]» (par. 25 (je souligne)).

Third, Cory J. stated expressly that “[alny form Troisiémement, le juge Cory a qm¥® que
of instruction that complied with the applicable  «[tloute autre forme de directives qui respecterait
principles and avoided the npitfalls referred to les principes applicableviterait lesecueils
would be satisfactory” (para. 40). He did not view  mentemnpEcddemment conviendrait» (par. 40).
his suggested charge as a “magic incantation that Il ne percevait pasd expibproposait comme
needs to be repeated word for word” (para. 40) «une formule magique qui dodtre reprise mot
pour mot» (par. 40).

Fourth, and most importantly, Cory J. expressly Quatremement, et qui plus est, le juge Cory a
stated that “an error in the instructions as to the  expnesst dit qu'«il est possible qu’'une erreur
standard of proof may not constitute a reversible  dans les directives sur la norme de preuve ne cons-
error” (para. 41). He reiterated this Court's state-  titue pas une erreur donnant olvesitis®n»
ment inR. v. W. (D.), [1991] 1 S.C.R. 742, at  (par. 41). |l eitéré I'enon& de notre Cour dans
p. 758, that the verdict ought not be disturbed “if BaR c. W. (D.), [1991] 1 R.C.S. 742a la
the charge, when read as a whole, makes it clear p. 758, selon lequel le verdicerdagabang”
that the jury could not have been under any misap-  «si I'expusisiéré dans son ensemble, indique
prehension as to the correct burden and standard of  clairement que le jury ne peut pas ne pas avoir
proof to apply”. Cory J. explained that “[ojn the = compris quel fardeau et quelle norme de preuve
other hand, if the charge as a whole gives rise to  s'appliquent». Le juge Cory aexpléu[p]ar
the reasonable likelihood that the jury misappre-  contre, si 'expomisiéé dans son ensemble,
hended the standard of proof, then as a general rule ev&ouhe probabikt raisonnable que le jury a
the verdict will have to be set aside and a new trial  mal compris la norme de preuve applicable, alors,
directed” (para. 41). eregle grérale, le verdict doietre annwd”et un

nouveau proes doitetre ordone>» (par. 41).

Two further annotations thifchus are neces- Deux autres remarques s'imposent concernant
sary.Lifchus, at para. 27, emphasized the need for  dtrifchus. Dans cet aat, au par. 27, on a sou-
the trial judge to link the standard of proof beyond digla’ récessit” que le juge du pres’ lie la
a reasonable doubt to norme de la preuve hors de tout doute raisonnable
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that basic premise which is fundamental to all criminal au principe fondamental de tous &s praeix: la
trials: the presumption of innocence. The two concepts esgmption d’'innocence. Ces deux concepts sont pour
are forever as closely linked as Romeo with Juliet or toujours intimengeritdiia I'autre, comme Rogev et
Oberon with Titania and they must be presented Juliette ou Oberon et Titania, et ils duwent-"
together as a uni. .Jurors must be reminded that the ssntomme formant un tout. [. . .] Il faut rappeler aux
burden of proving beyond a reasonable doubt that the es jgue le fardeau de prouver hors de tout doute rai-
accused committed the crime rests with the prosecution sonnable qued'accasimis le crime incomtela
throughout the trial and never shifts to the accused. poursuite tout au long ds, @toqu'’il ne seaplace
jamais sur legpaules de I'acces’

In addition, Cory J. stated that jurors “must be Le juge Cory aeajqukil faut [...] informer
advised that the Crown is not required to prove its  [lessjugue le minigtfe public n'est pas tenu de

case to an absolute certainty since such an unreal-  prouver les accusations avec une certitude absolue,
istically high standard could seldom be achieved’etant dona’qu’une norme aussetdisonnablement
(para. 31). elevée pourrait raremergtre respeeg» (par. 31).
Bisson, supra, applied thelifchus principles to Dans l'argt Bisson, précit, les principes de 88
the problems that arise when examples are given to et’aifichus ont ét& appliq&s aux proldmes qui
illustrate the phrase “beyond a reasonable doubt”.  se posent lorsque des exemples s@st prapos”
In Bisson, the trial judge’s charge ran afoul of illustrer 'expression «hors de tout doute raisonna-

Lifchus because it contained numerous misstate- ble». Dans I'aftassen, I'expo® du juge du
ments. First, the charge stated that a reasonable egmtita I'encontre de I'aef Lifchus parce
doubt consists ofTRANSLATION] “a degree of cer-  qu'il comportait de nombreuses inexactitudes. Pre-
tainty which you use every day, in your important eraiment, on y affirmait qu'un doute raisonnable
activities, whether at work, at home or in your lei-  «est unaldgrcertitude que vous utilisez chaque
sure activities. It is a degree of certainty which you  jour, dans vos astiwifportantes, que ce soit au
employ, which you have used since you reached traad#é maison ou dans vos loisirs. C’est un
the age of reason, without perhaps having dis- alelgr certitude que vous employez, que vous
sected it as we are doing at present” (para. 3). avezeutiBpuis que vous aveagé de raison,
Under Lifchus, at paras. 23-24, such a statement  sansgigien avoir fait la dissection comme on
was clearly wrong. Second, this misstatement was le fesieptement» (par. 3). Selon letrkifchus,
compounded rather than cured by looking at the  aux par. 23 et 24, enotet était clairement
charge as a wholdisson, at para. 9. The charge  ereonDeuxémement, cette inexactitudetait
proceeded to provide an example of the steps taken  a&ggraubt que corrige lorsqu’on examinait
in order to determine the level of oil in an automo-  I'ex@pdahs son ensemblBisson, au par. 9. On
bile (at paras. 3 and 4). The charge then reiterated y donnait un exempitaplesa™ suivre pour
its earlier error, statingTRANSLATION] “the degree  wfifier le niveau d’huile d’'une automobile (aux
of certainty that is required before concluding that  par. 3 et 4). @p&jaif I'erreur qui y avait eja
someone is guilty of something, is exactly theett commise, en affirmant: «le degde certitude
same degree of certainty, certainty beyond a rea-  que I'on exige avant de conclure que quelgu’un est
sonable doubt, as the degree of certainty you use  coupable de quelque chose, c’est exactement le
in important activities in your life. Reasonable emé dege de certitude, la certitude hors de tout
doubt is no more than that, it is no less than that”  doute raisonnable que ¢e ddeggrtitude que
(para. 4). vous utilisez dans les actgiimportantes de votre
vie. Le doute raisonnable c’'est pas plus gae ,
c’est pas moins queay (par. 4).

Cory J. discussed the problems that examples Le juge Cory a analgsles proldmes que des 89
may create, noting that the example used seemed exemples peeeensaulignant que I'exemple
to suggest to jurors that they can apply the same aififisse entendre aux @&’que, pour statuer
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standard they would use in everyday, routine deci-  sur la culgalhdis de tout doute raisonnable, ils
sions to the determination of guilt beyond a rea-  peuvent appliquezrfeemorme que celle qu'ils
sonable doubt (at para. 7). The trial judg®isson utiliseraient pour prendre degalsSions dans la vie
erred in providing an example because it invited de tous les jours (au par. 7). Dans Bastaine
the jurors to apply a standard of proof significantly  le juge dugg@commis une erreur en donnant
lower than the standard to which the prosecution un exemple, du fait qu'on y invitait des jur’
must be held in a criminal case (at para. 8). Cory J.  appliquer une norme de preuve sensiblement
then noted that an error in the instructions as to the  nele&€e que la norme que la poursuite est
standard of proof may not constitute a reversible  tenue d’appliquer earenaiiminelle (au par. 8).
error if the charge when read as a whole does not Le juge Cory a ensuite fait remarquer qu’une
give rise to the reasonable likelihood that the jury  erreur dans les directives sur la norme de preuve
misapprehended the correct standard of proof (at  pouvait ne pas constituer une erreur donnant
para. 9). Looking at the instructions in their  ouvertaregévision si I'expos; consiéié dans
entirety, the Court concluded that a reasonable  son ensemble, reesautune probabittai-
likelihood existed that the jury misapprehended the  sonnable que le jury ait mal compris la norme de
correct standard of proof (at para. 10). preuve applicable (au par. 85 Ayoir examia”

les directives dans leur ensemble, la Cour a conclu

gu’il existait une probabil@” raisonnable que le

jury ait mal compris la norme de preuve applicable

(au par. 10).

| believe that these are the relevant principles to Je crois que ce sord les principes qui doivent
apply in considering the propriety of a charge toetre “appliqes lorsqu’il s'agit d’examiner la jus-
the jury on proof beyond a reasonable doubt. tesse d’'unegposiry sur la preuve hors de tout
doute raisonnable.

(2) The Adequacy of the Reasonable Doubt (2) Le caracsuffisant de l'expes’sur le
Charge in This Case doute raisonnable en éesp”

In determining the adequacy of the reasonable Pour dterminer le caraete suffisant de I'ex-
doubt charge in this case, | find the reasons of epos’le doute raisonnable en I'esp, je consi-
Sharpe J.A. in the recent caseRfv. Tombran dere que les motifs du juge Sharpe dans dtarr”
(2000), 47 O.R. (3d) 182 (C.A)), particularly help- ecentR. c. Tombran (2000), 47 O.R. (3d) 182
ful because the charge in that case was strikingly  (C.A.), sont patemuknt utiles parce que I'ex-
similar to the one at issue before us. | would adopt e pos avaitet fait dans cette affaire ressemblait
Sharpe J.A.’s holding, at p. 194, that “[w]hile trial  remarquableraar@lii dont nous avorese saisis
judges are now expected to follow théfchus en l'esgce. Je souscria [a conclusion du juge
model charge, failure to do so in cases tried before  Sharpep.” 194, queTRADUCTION] «[b]ien que
Lifchus, supra, does not constitute reversible error  les juges duegreoient dsormais cemss suivre
if the charge conveys to the jury the special mean-  leefeod’expog” de I'argt Lifchus, I'omission
ing attached to reasonable doubt”. de le faire dans des affaires entendues agant I'arr”

Lifchus, précite, ne constitue pas une erreur don-
nant ouverturea révision, si I'expos’transmet au
jury le sens particulier qui estq#”au doute rai-
sonnable».

Despite not having the benefit of this Court’s Bien qu’il n'ait pas lenéficié de la dcision de
decision inLifchus, the trial judge included most  notre Cour dans l'affaifehus, le juge du proes
of the suggested elements in his charge to the jury.  a inclus la plupat€aents prop@s dans son
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| agree with the conclusion of the Court of Appeal  erpas’jury. Je souscri la conclusion de la
that the charge met the key requirementsifthus  Cour d’appel que I'exp@s’satisfaisait aux exi-
and that the flaws in the charge do not vitiate it.  gences fondamentales eeLifehis et que ses
For reference, | will set out the impugned portion  lacunes ne linvalident pas. Pour en faciliter la
of the charge below: consultation, je reproduis la partie cewede
'expos qui aeté fait:
It is rarely possible to prove anything with absolute cer- TRAPUCTION] Il est rarement possible etablir quelque
tainty and so the burden of proof on the Crown is only chose avec une certitude absolue, de sorte que le minis-
to prove the guilt of the accused beyond reasonablesre public n'a qua établir la culpabilié” de I'accus”
doubt. What, then, is proof beyond a reasonable doubt? hors de tout doute raisonnable. En quoi consiste donc la
preuve hors de tout doute raisonnable?

The words “reasonable doubt” are used in their every- L'expression «doute raisonnable» est dgilis”
day, ordinary sense and not as a legal term having some son sens ordinaire de tous les jours et non pas en tant
special connotation. The words have no magic meaning gu’expression juridique ayant une connotation particu-
that is peculiar to the law. A reasonable doubt is an hon-ere.liCette expression n’a aucun sens magique propre
est, fair doubt, based upon reason and common sense. It au droit. Un doute raisonnable est unedeuét sinc’
is a real doubt, not an imaginary or frivolous one restingegitithe qui est fonel’sur la raison et le bon sens. C’est
on speculation or guess rather than upon the evidence un del rion pas un doute imaginaire ou frivole
you heard in this courtroom. qui repose sur des conjectures ou des supposit@ns plut”
gue sur lesdmoignages que vous avez entendus dans
cette salle d’audience.

So you can see, the words “reasonable doubt” are Vous pouvez ainsi constater que les mots «doute rai-
ordinary words we use in our everyday language. So if sonnable» sont des mots ordinaires que nous utilisons
you can say, | am satisfied beyond a reasonable doubt, dans la vie de tous les jours. Donc, si vous pouvez dire
the Crown has met the onus upon it. If you cannot say «je suis convaincu hors de tout doute raisonnable», le
those words — if you cannot say, | am satisfied beyond reneispublic s’est acquét’de I'obligation qui lui
a reasonable doubt, the Crown has not met the onus on incombait. Si vous ne pouvez pas prononcer ces mots —
it, and the accused is entitled to have your doubt si vous ne pouvez pas dire «je suis convaincu hors de
resolved in his favour. tout doute raisonnable», le naréspublic ne s’est pas

acquitgé de I'obligation qui lui incombait et tout doute
doit étre tranck’en faveur de l'acces’

It is clear from the above selection that, like in Il ressort clairement de I'extrait quignéde que, 93
Tombran, supra, the trial judge succeeded, without comme cela aiie’ cas dans 'affair€ombran,
the benefit of our decision ihifchus, in comply-  pecit, le juge du pras a €ussi, sans avoir eu le
ing with most of its guidelines. This portion of the erBfice de notre aet’Lifchus, a en respecter la
charge instructed the jurors that a reasonable doubt  plupart des lignes directrices. Cette partie de I'ex-
must not be an imaginary or frivolous doubt e@dadiquait aux jugs qu'un doute raisonnable
(Lifchus, at para. 31); that it is a doubt based upon  ne doiepasimaginaire ou frivoleL{fchus, au
reason and common sendeafg¢hus, at para. 30); par. 31), que c’est un doute éosu’ la raison et le
that it must be based on the evidence that the jurors  bon Isécisug, au par. 30), qu'il doit reposer
heard in the courtroonmliifchus, at para. 30); and  sur la preuve que legguoht entendue dans la
that the Crown is not required to prove its case to  salle d’audidnfaus, au par. 30), et que le
absolute certaintyL{fchus, at para. 31). This por- min@€ public n'est pas tenu de prouver les
tion of the charge did not equate proof beyond a  accusations avec une certitude hbsblisedu
reasonable doubt to proof to a moral certainty par. 31). Cette partie de Eexjaopas assinal’
(Lifchus, at paras. 25 and 37); nor did it instruct la preuve hors de tout doute raisoanahke -
jurors that they might convict if they were “sure”  preuve correspondantla’ certitude morale
that the accused was guiltiifchus, at para. 37); Lifchus, aux par. 25 et 37), pas plus gqu'elle n'a
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nor did it invite jurors to apply the same standard
of proof that they apply to important decisions in
their own lives Lifchus, at para. 37;Bisson,
supra). Elsewhere in his charge, the trial judge
exhorted the jury to put any feelings of prejudice
or sympathy out of their mindsLifchus, at
paras. 31 and 36).

indiguX jugs qu'ils pourraient etlarer I'ac-
egsupable s'iletaient «afs» de sa culpabiét”

(Lifchus, au par. 37) ou inwtles jugsa appliquer

lame” norme de preuve que celle qu’ils utilisent
pour prendre eeisialis importantes dans leur

propre vie l(ifchus, au par. 37;Bisson, précit).
Ailleurs dans son expdsjuge du praes a incié’

les juesa se lilerer I'esprit de tout mjuge ou de
toute sympathiel{fchus, aux par. 31 et 36).

The trial judge’s charge, however, was not flaw-
less. Specifically, we must examine the effect of
the trial judge’s misstatement that the words “rea-
sonable doubt” are used in their everyday, ordinary
sense and have no special legal meaning. It is
asserted that this flaw in the charge, together with
the failure of the trial judge to state expressly that
the Crown was required to do more than prove the
appellant’s guilt on a balance of probabilities, con-

L'expos du juge du praes nétait toutefois pas
sans lacunes. Brigprént, il nous faut exami-
ner |'effet de I'assertion inexacte du jugeedu proc’
que les mots «doute raisonnable» santiartitis”
leur sens ordinaire de tous les jours et n'ont pas
de sens juridique particulier. On affirme que
cette lacune dans Bexjpogugeea I'omission
du juge degrde peciser que le ministe
publ#it tenu de faire plus qetablir la culpabi-

stitutes reversible error. With respect, | cannot e € I'appelant selon la gpondrance des pro-
agree. babil#s, constitue une erreur donnant ouverture
a revision. En toute eférence, je ne suis pas

d’'accord.

The verdict ought not to be disturbed because

the charge, “when read as a whole, makes it clear

that the jury could not have been under any misap-

prehension as to the correct burden and standard of
(D.), précit,a la p. 758Lifchus, au par. 41. Mme

proof to apply™W. (D.), supra, at p. 758Lifchus,
at para. 41. While the judge told the jury that the
words “reasonable doubt” had no special meaning,

this was a harmless error because he proceeded to

give them all the legal information they required.
The jury knew the accused was presumed inno-

Le verdict n'a pas étre cass’puisque I'expas’
«@rasidns son ensemble, indique clairement
gue le jury ne peut pas avoir mal compris quel far-
deau et quelle norme de preuve s’appliquent»:

si le juge duepracdit aux jl@s que les mots
«doute raisonnable» n’ont aucun sens particulier, il
s’agit d'une erreur inoffensive puisqu’il leur a
ensuite fourni tous les renseignements juridiques
dont ils avaient besoin. Le jury savait que I'accus’

cent, they knew the standard of proof was veretait’pgEsung innocent, il savait que la norme de

high — a standard just below absolute certainty —
and they knew that they could not convict on a bal-
ance of probabilities. Cory J.’s objection to the “no
special meaning” instruction inLifchus was

founded on the danger that the jury might judge on
the basis of their everyday affairs: sBéesson,

pregai ties€levee — une norme juste au-des-
sous de la certitude absolue — et il savait qu'il ne
pouvait pas conallaeculpabili€ selon la -

ponérance des probab#is. L'objection du juge

Cory concernant la directive sur 'absence de sens

juridique particulier, doreé dans I'aef Lifchus,

supra. This danger was obviated in this case byetait fonde sur le risque que les membres du jury

the trial judge’s instruction. Therefore, the charge

as a whole does not give rise to the reasonable

portent un jugement comme ils le font dans leur
vie de tous les jouBissair précite. En l'es-

pece, la directive du juge du pexca paga ce ris-
qgue. Par coregjuent, I'expos’dans son ensemble
ne soukve aucune probab#itraisonnable que le
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likelihood that the jury misapprehended the stan-  jury ait mal compris la horme de pridchugs,
dard of proof:Lifchus, supra. précité.

What is essential is that the charge communicate L'essentiel, c’est que I'expesindique claire- 96

clearly to the jury that they cannot find the accused  ment au jury qu'il ne peut pas canaud@pa-

guilty on a balance of probabilities. | believe that  bildé I'accus’selon la mpondrance des pro-

the charge did this. The opening sentence of the  lEhilté crois que I'exped’a clairement fait.

charge clearly implies that proof beyond a reasona- La prenphrase de I'expesimplique claire-

ble doubt is just one notch lower than absolute cer-  ment que la preuve hors de tout doute raisonnable

tainty; it is the highest level of proof that can be  se situe juste au-dessous de la certitude absolue;

humanly achieved. This negates any suggestion c’est la norme de preuve déewasql'il est

that proof on a balance of probabilities might suf-  humainement possible d’atteindre. eCola

fice. “[R]leading the charge as a whole, this jury  touteeidju’'une preuve selon lagpondrance

could not have been left with any doubt that the  des prolebilgburrait suffire. TRADUCTION]

burden was on the Crown to prove every element  «[S]i on lit 'expla®’s son ensemble, le jury ne

of the offence beyond a reasonable doubt rather  pouvait pas douter qu’il incombait aereninist’

than on a mere balance of probabilitieBdmbran,  public de prouver chaquelément de linfraction

supra, at p. 194. hors de tout doute raisonnablegplgtie selon la
simple pepondrance des probabgis>: Tombran,
précité, a la p. 194.

Moreover, the charge complied withifchus's De plus, I'expos’a respeetle premier principe o7

first principle that it must be made clear to the jury  ded#rifchus selon lequel il faut indiquer clai-
that the standard of proof beyond a reasonable  rement au jury que la norme de la preuve hors de
doubt is inextricably linked to the presumption of  tout doute raisonnable est inextricablemaent Ii’
innocence and that this burden never shifts to the dsopnption d’'innocence et que ce fardeau ne se
accusedLifchus, at para. 27. The relevant portion epiice jamais sur lepaules de I'accesLifchus,
of the trial judge’s charge on this point is: au par. 27. La partie pertinente de Eepaje

du pro@s sur ce point est la suivante:

Let me first emphasize the presumption of innocence. TRAOUCTION] J'aimerais d’'abord souligner la g’
Simply put, the accused is presumed to be innocent and somption d’innocence. Tout simplemenrs, ésiccus’
he continues to be and remain innocent unless and until esue” innocent et continue deette tant et aussi
the Crown has satisfied you beyond reasonable doubt of longtemps que lermipidblic ne vous a pas con-
his guilt. This presumption remains with the accused vaincus hors de tout doute raisonnable de saculpabilit”
and for his benefit from the beginning of the case until L'aedusEficie de cette msSomption du ebut jus-
the end of the case. The onus of proving guilt rests upon a lgdin de I'affaire. Le fardeau de prouver la culpabi-
the Crown from the beginning to the end of the case and e iditdbmbe au ministe public du dbuta la fin de
it never shifts. There is no burden whatsoever on the I'affaire, et ce fardeau eplaeedamais. L'acces’
accused to prove his innocence. The Crown must prove n'a absolument aucune obligation de prouver son inno-
beyond a reasonable doubt that an accused person is cence. Pour que la persampuissefic dclage
guilty of the offence or offences with which he is coupable, le neir@spublic doit prouver hors de tout
charged before he can be convicted. doute raisonnable qu’elle est coupable de l'infraction ou

des infractions qui lui sont repraosés.

In light of the trial judge’s compliance with the ~ Compte tenu du fait que le juge du Eea@ res- 98

bulk of the principles enunciated Itfchus, | am  pect’la plupart des principeenon&s dans l'aet
loath to find that the charge was automatically viti-Lifchus, jhésitea conclure que I'expetait auto-
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ated by the failure to include a specific item men-  matiquement irvalid I'omission d’inclure un

tioned in Lifchus or by the inclusion of an elément particulier mentioendans I'aret Lifchus

improper item. To do so would contravene our  ou par l'inclusion édmént inapprope. Une

holding that “an error in the instructions as to the telle conclusiorgif@ncontre de notreetision

standard of proof may not constitute a reversible  qu'«il est possible qu'une erreur dans les directives

error”; Lifchus, at para. 41. sur la norme de preuve ne constitue pas une erreur
donnant ouvertura révision»:Lifchus, au par. 41.

Jurors are sophisticated persons who are Les jugs sont des personnes averties qui sont
instructed to listen to and follow the entirety of the  ckagyd&couter et de suivre tout I'exposjue
judge’s charge to them. We must assume that they  leur fait le juge. Nous dessmmigrqu'ils le
do so. It would ill behoove a reviewing court to do  font. Un tribunal d’examen serait mal venu de faire
exactly what the jury is commanded not to do and  exactement ce qu'on iatemdijuty de faire, et
isolate a phrase or a small section of the charge, d'isoler une expression ou une petite partie de I'ex-
ignoring the whole of it. | do not believe that is  posans tenir compte de I'ensemble de cet
what Cory J. intended ihifchus. Rather, he was  expesJe ne crois pas que c’est ce que le juge
attempting to provide guidance to trial judges in  Cory envisageait [d&fwis. |l tentait plutt de
the extremely difficult task of articulating what is  guider les juges duegrdans laatthe extme-
proof beyond a reasonable doubt and communicat- ment ardue qui leur incombe d’expliquer claire-
ing this standard to the jury. ment ce qu'est la preuve hors de tout doute raison-

nable et de communiquer cette norme au jury.

Lifchus should be viewed as a broad template L'arrét Lifchus devrait €tre pecu comme un
for trial judges to assist them in their difficult task.  retednéral destie’a aider les juges du pres’
Cory J.’s suggestions provide a touchstone foa s'acquitter de leurathe difficile. Les proposi-
comparison for courts in reviewing jury charges. tions du juge Cory fournissetémant de com-
However, reviewing courts must resist the tempta-  paraison au tribunal qui examine ua aMpos’
tion to use thd.ifchus suggestions as a mandatory  jury. Le tribunal qui¢uea un tel examen doit
checklist. The tendency to do so is natural and toutedsistera’la tentation d’utiliser les propo-
understandable as it would make the task of sitions dest’richus comme une liste de con-
reviewing a jury charge far easier. However, a jury oletrébligatoire. |l s'agitd”d’'une tendance natu-
charge is not a multiple choice exam that can be relle et etrpsible puisque cela faciliterait
marked by a computer. Rather, it is akin to a work  grandement I'examen d'ureep@sy. Cepen-
of literature that must be studied in its entirety in  dant, un exosjury n’est pas un teatchoix
order to evaluate it as a whole. multiples susceptitdérel’Corrigd par ordinateur.

Il s'apparente pldf a une ceuvre ligraire qu'il
faut étudier en entier dans le but dev&luer dans
son ensemble.

Examining the charge in its entirety, | do not Aprés avoir exami@'expo€ en entier, je con-
find that a reasonable likelihood existed that the  clus gqu'il n’y avait aucune prababititnnable
jury misapprehended the correct standard of proof.  que le jury ait mal compris la norme de preuve
Accordingly, | would dismiss this ground of applicable. Par eqnsent, je suis d’avis de rejeter
appeal. ce moyen d’appel.
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[ll. Disposition lll. Dispositif
| would dismiss the appeal. Je rejetterais le pourvoi. 102
The judgment of lacobucci, Major, Binnie, Version ftaise du jugement des juges
Arbour and Lebel JJ. was delivered by lacobucci, Major, Binnie, Arbour et LeBel rendu
par
IacoBuccl J — LE JUGE IACOBUCCI —
I. Introduction and Summary I. Introduction etsting

The appellant, Robert Starr, was convicted at A son proes devant un juge et un jury, I’appe103
trial before a judge and jury of two counts of first  lant Robert Stagttadkicla€ coupable relative-
degree murder. He had been accused of killing  raatdux chefs d’accusation de meurtre au pre-
Bernard (Bo) Cook and Darlene Weselowski by  mier edeliravaitéte accus d’avoir ti€ Bernard
shooting them by the side of a provincial highway  (Bo) Cook et Darlene Weselowski en les abattant
on the outskirts of Winnipeg in the early morning  sur l'accotement d’'une route provinciale aux
hours of August 21, 1994. abords de Winnipeg, aux petites heures du matin,

le 21 awmit 1994.

This appeal was originally taken as of right from |l s’agit d’un pourvoi qui, au epart, st forme 104
the decision of the Manitoba Court of Appeal, dis- de plein droit contreet’alahs lequel la Cour
missing the appellant's appeal from the two con-  d’appel du Manitoba a Fajgtel que I'appelant
victions. Twaddle J.A. dissented in the Court of avait interpethtre les deuxedlarations de cul-
Appeal on two distinct hearsay issues and on the  mabilin Cour d'appel, le juge Twaddle a
sufficiency of the trial judge’s charge to the jury on  exmriorie dissidence relativememntdeux ques-
the issue of reasonable doubt, which are the issues tioaeediifs en maie de oudire et au carac-
that form the basis for this appeal. Twaddle J.A.ere suffisant de I'expesdu juge du pras au jury
would have allowed the appeal and ordered a new  sur la question du doute raisonnable, lesquelles
trial. On November 9, 1999, the Court ordered a questions constituent le fondemeneseat pr’
re-hearing of the appeal, and, by letter dated pourvoi. Le juge Twaddle aurait accueilli I'appel et
November 18, 1999, invited submissions on the  ordofm tenue d'un nouveau pex Le 9
application of the “principled approach” to the  novembre 1999, la Cour a @dartehue d'une
traditional hearsay exceptions, and on the scope of  nouvelle audition du pourvoi et, dans une lettre
the common law exception for statements of pre- eadti 18 novembre 1999, elle a ipvgs parties
sent intention. a’lui presenter des observations sur I'application de

la «méthode fondé sur des principes» aux excep-
tions traditionnellesa 1a Egle du oudire et sur la
portée de I'exception de common law relative aux
déclarations d’intention existante.

As a general matter, | agree with the lucid rea- De fagcon grérale, je souscris aux motifs claird0>
sons of Twaddle J.A., and with the remedy he pro-  du juge Twaddlmetparation qu'il propose. Je
posed. However, because this case raises important  vais cependant exposer mes raetdifsétand”
issues regarding the admissibility of hearsay evi-  daue la peSente affaire soeve des questions
dence, including, in particular, the question of importantes au sujet de 'admissbilif preuve
whether exceptions to the hearsay rule must con-  patigy notamment la question de savoir si les
form to the principled approach to hearsay admis-  exceptidasegle du oudire doiventetre con-
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sibility adopted by this Court iR. v. Khan, [1990]
2 S.C.R. 531, and subsequent cases, | will set out
my reasons in some detail. The appeal also pro-
vides a useful opportunity to comment upon the
proper application of the principles set out by this
Court inR. v. Lifchus, [1997] 3 S.C.R. 320, regard-
ing the appropriate manner of instructing a jury on
reasonable doubt. This is particularly important in
light of the frequency with which this issue has
arisen of late, particularly iR. v. Russell, S.C.C.,
No. 26699 (heard November 5, 199, v.

formesa’la facon fonde sur des principes d'abor-

der I'admissithditta preuve par edire, que
notre Cour aeaddgsk. ¢. Khan, [1990] 2
R.C.S. 531, et d'autets suibsquents. Le @
sent pourvoi foagatement une occasion utile

de faire des observations sur la bammedap-

pliquer les principes que notre CGmun&s’
dansetaR"c. Lifchus, [1997] 3 R.C.S. 320,
relativenaelat mangre appropgé de donner au

jury des directives sur le doute raisonnable. Cela
est particulerement important compte tenu de la

Beauchamp, S.C.C., No. 27075 (heard December eqfiéncea’laquelle cette questionedé souleee

8, 1999), andR. v. Avetysan, S.C.C., No. 27279
(heard January 28, 2000).

demmiément, notamment dans les affaifesc.
Russdll, C.S.C., A26699 (entendue le 5 novembre

1999),R. c. Beauchamp, C.S.C., A 27075 (enten-
due le 8 écembre 1999), &. c. Avetysan, C.S.C.,
ne 27279 (entendue le 28 janvier 2000)

In the result, | conclude that the Court of Appeal
erred in admitting the statement in question under
the “present intentions” exception to the hearsay
rule. HoweverKhan, supra, and subsequent cases

En dfinitive, je conclus que la Cour d'appel a

commis une erreur en admetetaraidh en
qguestion en vertu de I'exception des «intentions

existantesx €gle du ovdire. Cependant, I'ar-

have established that hearsay that does not fietKhan, précité, et d'autres agtS subsquents ont
within a traditional exception may nonetheless beetabli que la preuve par Bdire qui ne rave pas

admissible if it meets the twin criteria of reliability
and necessity. This case therefore requires that we
determine the admissibility of evidence under the
principled approach, and more particularly, the
interaction between the principled approach and
the traditional exceptions. In so doing, | conclude
that hearsay that does fit within a traditional hear-
say exception, as currently understood, may still be
inadmissible if it is not sufficiently reliable and
necessary. The traditional exception must therefore
yield to comply with the principled approach.

d’'une exception traditionnelle pEarimoinsefre

admissible si elle satisfait aux dms<dwzitia
fiabidit'de la eCessit. La pEsente affaire nous
oblige danaBterminer I'admissibild” de la
preuve seloettrode fondé sur des principes
et, plus pagremtient, la nature de I'interaction
de cetthadée et des exceptions traditionnelles.
Ce faisant, je conclus que la preuvedpar ou”

quiee€ effectivement d'une exception tradition-

melke Egle du owudire, dans son sens actuel,

peeanmoinsefre inadmissible si elle n'est pas

suffisamment fiable et etessaire. L’'exception
traditionnelle doit donceder le pas afin d’assurer
la conformig avec la rathode fondé sur des
principes.

With respect to the jury instructions on the
phrase “beyond a reasonable doubt”, as set out in

Quant aux directives au jury sur I'expression

«hors de tout doute raisonnableset§énont

Lifchus, supra, an instruction like the one in this e&$S dans l'aat Lifchus, précitt, une directive

case, which fails to explain that the beyond a rea-
sonable doubt standard has special legal signifi-

*R. v. Russell, 2000 SCC 55R. v. Beauchamp, 2000 SCC
54, andR. v. Avetysan, 2000 SCC 56, were released November
10, 2000.

comme celle dont il est question ecel’rsp’
satisfaitapks norme de l'aat Lifchus étant

R. ¢. Russell, 2000 CSC 55R. c. Beauchamp, 2000 CSC

54R.et. Avetysan, 2000 CSC 56, oneté rendus le 10

novembre 2000.
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cance and requires a significantly higher quantum  eajquion n'y explique pas que la norme de la
of proof than the balance of probabilities, will not  preuve hors de tout doute raisonnable a un sens

satisfy theLifchus standard. juridique particulier et requiert un dede’ preuve
beaucoup plusléwe que la pepondarance des pro-
babilités.

Il. Factual Background II. Les faits

Bernard Cook and Darlene Weselowski were Bernard Cook et Darlene Weselowski prenaie?‘\‘;'l8
drinking with the appellant at the Westbrook Hotel ~ un verre avec I'appalbimbtel Westbrook, dans
in the north end of Winnipeg during the late eve- le secteur nord de Winmigadin de la so&é
ning and early morning of August 20-21, 1994. du 20td®94 et aux petites heures du matin du
Cook had been released from prison the previous 21 &pok €tait sorti de prison la veille. Un
day. A witness, Janet Daly, testified that at aroundemdin, Janet Daly, a affienque, vers 1 h 50,
1:50 a.m., the appellant stood up and told Cook: I'appelatdisiee et avait die"Cook: ffRADUC-

“If we are going to get this done, we better get thisTioN] «Si nous devons le faire, il vaut mieux le
done now.” Cook, Weselowski, and the appellant  faire maintenant.» Cook, Weselowski et I'appelant
then left the hotel. ont alors qutt’hétel.

Cook and Weselowski parted ways with the Cook et Weselowski se sorges de I'appe- 109
appellant. Outside, Cook and Weselowski offered a  lartexterieur, Cook et Weselowski ont offert
couple named Cheryl and Daniel Ball a ride home  au couple Cheryl et Daniel Ball de les raccompa-
in Weselowski's station wagon to the Balls’ resi-  gner chez au&{. Norbert, dans la familiale de
dence in St. Norbert, a 20 to 30 minute drive away.  Weselowski, ce qasegpait un trajet de 28 °
Cook and Weselowski were intoxicated. Cook’s 30 minutes. Cook et Weseletaikit ivres. Au
blood-alcohol content at the time of his death, = moment de sa@s,dvers 3 h, le taux d'alcasl”
around 3:00 a.m., was .250. Weselowski's was mie de @kde 0,250. Celui de Weselowski
.140. By Cheryl Ball's account at trial, the Balls etait de 0,140. Selon lecit de Cheryl Ball au pro-
were also “really, really drunk”. as, les Balktaient aussiTRADUCTION] «vraiment,

vraiment ivres».

Weselowski drove, and the group first stopped at Weselowski a pris le volant et le groupe a fait Urt?

an adjacent Mohawk gas station, where Jodie Gies-  prem@@ada station-service Mohawk voisine,
brecht, a sometime girlfriend of Cook, approached u Jodie Giesbrecht, quidguentait Coola I'occa-
the station wagon and had a conversation with  sion, s’est ageralhla familiale et s’est entre-
Cook. During the conversation, Giesbrecht tenue avec Cook. Pendant cette conversation,
observed a car beside the Mohawk gas station, and  Giesbrecht a efaapgsence d’'une automo-
saw the appellant in the car. She could not deter-  &iledté de la station-service Mohawk et a
mine whether anyone else was in the car with the capéappelanta’l'intérieur de celle-ci. Elle n'a
appellant. A day or two later, Giesbrecht saw a  pas pu voir si I'appetaitten compagnie de
picture in the newspaper of what she believed was  quelqu’'un d’autre dans I'automobile. Le lendemain
the car in which she had seen the appellant. The  ou le surlendemain, Giesbrecht a cruregeconna”
car had been found at the scene of the murder.  sur une photo dans le journal, 'automobile dans
After seeing the picture, Giesbrecht phoned the laquelle elle avaidappelant. Cette automo-
police and told them she had seen the car on the  bile e®ai#couverte sur les lieux du meurtre.

Apres avoir vu la photo, Giesbrechtedéphore a

la police pour l'informer que, pendant la nuit du 20

au 21 aaof 1994, elle avait apen,'automobile en
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night of August 20-21, 1994 at the Mohawk gas  questida Station-service Mohawk et que I'ap-
station, with the appellant in it. pelant s’y trouvait.

Giesbrecht had spent part of the previous eve- Giesbrecht avait passine partie de la sei’
ning with Cook, just after his release from prison. eddente avec Cook, juste aprsa sortie de pri-
She had been sitting with Cook and the appellant  son. dEdlé assise avec Cook et I'appelant °
at the Westbrook Hotel about 45 minutes before otEhWestbrook depuis environ 45 minutes lors-
Cook left the hotel with Weselowski. Giesbrecht  que Cook agliitbtel avec Weselowski. Gies-
testified that she attempted to avoid being seen by  bredmaigf€ qu’elle avait tert’d'éviter que
Cook as she approached the car, because she did Cook la voie pendant qu’elle s’approchait de I'au-
not want Cook “to take off on me while he was  tomobile, parce qu’elle ne voulait pas quria [
with Darlene [Weselowski]". In their discussion DUCTION] «fuie alors qu'il se trouvait avec Darlene
beside the station wagon, Cook told Giesbrecht [Weselowski]». Au cours de leur diseusstion
that he was driving the Balls home with Weselow-  de la familiale, Cook @ @iesbrecht qu'il rac-
ski. Giesbrecht became angry with Cook because = compagnait les Ball chez eux avec Weselowski.
he was out with Weselowski rather than her, and Giesbrecht s’est miseemn amitre Cook parce
she walked away from the car. Cook got out of the  qetdit"en compagnie de Weselowski au lieu
car and followed Giesbrecht into a laneway, where etrd avec elle, et s’estoigrée de I'automobile.
they had a further conversation. Giesbrecht asked  Cook est descendu de l'auto et a suivi Giesbrecht
Cook why he would not come home with her. dans une ruallélsamont eu une autre conversa-
According to Giesbrecht, Cook replied that he had  tion. Giesbrecht a ded&@abtk pourquoi il ne
to “go and do an Autopac scam with Robert”. la raccompagnerait pas chez elle. Selon Gies-
Giesbrecht understood “Robert” to be the appel-  brecht, Coepandu qu'il devait RADUCTION]
lant. Cook said he was to receive $500 for his  «aller frauder I'Autopac avec Robert». Giesbrecht
involvement in wrecking a car for insurance pur- a compris que «Radtart}appelant. Cook a dit
poses. Gieshrecht testified that it was strange for  qu'il toucherait 500 $ pouraa&feroyer une
Cook to discuss business matters like this with her.  automabike ferraillea des fins d’assurance.
Giesbrecht aemoigré que Cook n’avait pas cou-
tume de discuter d’affaires de ce genre avec elle.

At trial, the defence unsuccessfully sought to Au pro@s, la @fense a teet’en vain de faire
exclude as hearsay Giesbrecht's testimony regaracartér, en tant que edire, le Emoignage de
ing Cook’'s stated intent to participate in an  Giesbrecht au sujet de lintention explicite de
Autopac scam with the appellant. Cook de particpene fraude de I'Autopac avec
I'appelant.

Weselowski, Cook, and the Balls drove to Le Weselowski, Cook, et les Ball se sont rendus sur

Maire Street in St. Norbert, where the Balls got out  la rue Le Mafe Norbert, 0les Ball sont sor-

of the car. Shortly after exiting the station wagon, tis de l'automobile. Pes&tpe descendue de la
Cheryl Ball looked back and observed a smaller familiale, Cheryl Ball s’est retoatr@ remargu”

car alongside the station wagon. Cheryl Ball had  ks@mnte d'une petite automobidedté de la

seen the smaller car follow them as they turned  familiale. Cheryl Bathis’apecye que cette

onto Le Maire Street. She could not recall the col-  automobile les suivait au momdst €nga-

our or make of the smaller car. She could not see  geaient sur la rue Le Maire. Elle ne pouvait se rap-
how many people were in the smaller car. She peler ni la couleur ni la marque de cette automo-
could not hear any voices coming from either of  bile. Elleeté ihcapable de voir combien de
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the two cars. Cheryl Ball then turned away and  personnes y prenaient place. Elle n’a entendu

continued to walk home with her husband. aucune voix provenant de I'une ou l'autre des deux
automobiles. Cheryl Ball s’est alors retogenét a
continlg de marcher en direction de son domicile
avec Sorepoux.

Around 3:00 a.m., Albert and Darlene Turski Vers 3 h, Albert et Darlene Turski ome” 114
were awakened by their dog barking and by theeveilles par les jappements de leur chien et par
sound of spinning tires outside their bedroom win-  des crissements degfiext@rieur visa-vis la
dow. The Turskis lived on a farm bordering on d&r"de leur chambra toucher. Les Turski
provincial highway 247, several kilometres from  vivaient dans une ferme longeant la route provin-
where the Balls had been dropped off. ciale 24glusieurs kiloratres de I'endroitwles

Ball avaiente®® ddpo€s.

Albert Turski testified that he looked out the Albert Turski a €moigre qu'il avait regard par 11°
window and saw on the road the lights of two cars.  letfenét qu’il avait aper sur la route les feux
One car seemed to be larger than the other, judging  de deux automobiles. L'une d’elles semblait plus
by the sound of its engine. He could not see the  grosse que l'awre,juger par le bruit de son
vehicles clearly, other than their lights. The road  moteur. Il n'a pas pu voielésulés clairement,
was 50 to 75 yards away. The smaller car was I'eXception de leurs feux. La route se trouvait de
driving along a ditch and its tires sounded like they a5 verges plus loin. La petite automobile lon-
were spinning in the grass. The larger car geait unefosts'semblait patiner sur I'herbe
approached the smaller car but did not come right  d&j& bruit de ses pneus. La grosse automobile
up to it. The smaller car got stuck but then s'estapmeche la petite sans toutefois se rendre
emerged from the ditch. The lights on the larger  to@ita sa hauteur. La petite automobile s’est
car turned off. Albert Turski heard mumbling from  emba&bmais aaussia s’extirper du foss Les
people talking for about 10 to 15 seconds. He  feux de la grosse automobile eteistsit Albert
could not determine whether it was two people  Turski a entendu des gens marmonner pendant 10
talking, or more than two. He then heard twoa 15 secondes. Il n’a pas petefminer s'il y avait
“pops”, and about five seconds later the smaller  seulement deux personnes qui parlaient ou si elles
car drove across the road into the ditch again andtaierit plus nombreuses. Il a alors entendu deux
back out, weaving, while the larger car turned its  bruits secs et, environ cing secondes plus tard, la
lights on and drove off down the highway at a nor-  petite automobile a &daesite pour se retrou-
mal speed. Albert Turski went back to bed. ver de nouveau dans deeffoss ressortir en zig-
zaguant, tandis que la grosse voiture allumait ses
feux et reprenait la routa Une vitesse normale.
Albert Turski est retoumau lit.

Darlene Turski's testimony was largely similar Le témoignage de Darlene Turski correspondéri%6
to that of her husband. However, she heard the en grandegaeiei de sorepoux. Elle a toute-
mumbling of people talking for what she consid-  fois entendu des gens marmonner pendant une
ered to be one or two minutes, and she testified  deux minutes selon elle, eesligiget que le
that the talking sounded as though it involved  bruit de la conversation semblait indiquer qu'il y
“more than two” people. Right after the conversa-  avaRAPUCTION] «plus que deux» personnes.
tion ended, she heard two “pops”. About fifteen esOjue la conversation eut pris fin, elle a entendu
seconds later, she said, the two cars pulled away  deux bruits secs. Elle @ gatemtiron quinze
and she and her husband lay back down in bed. secondes plus tard les deux automobiles avaient
Albert fell asleep immediately, but Darlene Turski  repris la route et qu’elle eteponx €taient
stayed awake for a period of time. She then heard  redsuan/ lit. Albert s’est aussit"rendormi,

N
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more “pops” in a fast series, which sounded as if  mais Darlene Turski estdesiiiée pendant un

they were further away from the house. certain temps. Elle a ensuite entendu d'autres
bruits secs qui se sont sedé rapidement et qui
semblaient provenir d’'un endroit pletigré de la
maison.

At 4:26 a.m., a young couple drove by the Tur- A 4 h 26, un jeune couple, qui circulait sur la
skis' house on provincial highway 247 and discov-  route provinciale Z&7de la maison des Turski,
ered the body of Darlene Weselowski on the side eeodvert le corps de Darlene Weselowski sur
of road outside the house, and the body of Bernard  I'accotement de la f@x@rieur de la maison,
Cook lying 400 metres up the road. Weselowski  ainsi que le corps de Bernard Cook qui gisait 400
had been shot twice in the head. Cook had beenetresiplus loin le long de la route. Weselowski
shot three times in the head and three times in the  aeaitdeyx coups de fea la Bte. Cook avait
chest. Both victims had been shot with the same cu teis coups de fea [a €te et troisa’la poi-
9mm Glock semi-automatic pistol. A damaged car  trine. Les deux victimes aedtenbdttues au
was found driven into a telephone pole in the ditch  moyen dmenpistolet semi-automatique 9mm
near Cook’s body. Glock. Une automobile endomemagfui avait

embouti un poteauelEphonique, att retrouee
dans le foss'pes du corps de Cook.

Four days later, on August 25, 1994, the Quatre jours plus tard, soit le 25uAd'994, la
Weselowski station wagon was found parked on  familiale de Weselow#kiratfouee stationaé
Buchanan Street, a block and a half from the home  sur la rue Buchamacpin de rue et demi de la
of the appellant's brother William on Risbey rue Risbaydemeure William, le &’e de I'appe-
Street. There were blood spatters all over the front  lant. Il y avait du sang partaté du passager
passenger side of the car, and several shell casingd’avant de I'automobile, et plusieurs douilles ont
were found in the car. The blood was determineaté troudes dans celle-ci. |l eté établi que le sang
to be Cook's. Some of the appellant’s scalp hairetait celui de Cook. Des cheveux de I'appelant ont
were found on the floor of the driver’s side of theeté frouds sur le plancher dwt" du conducteur
vehicle. du ehicule.

On August 22, 1994, the day after the murders, Le lendemain des meurtres, soit le 22tal094,
the appellant and his common law wife Shelley I'appelant et sa conjointe de fait, Shelley Letexier,
Letexier checked into a room at the Downs Hotel.  org loné chambra 'hétel Downs. Apes avoir
After they left the hotel at 3:28 a.m. on August 25, guittdtel a 3 h 28, le 25 at™1994, ils se sont
1994, they drove to the home of the appellant's  rendus en voiture au domicile de Williagne le fr°
brother, William, on Risbey Street. After their  de I'appelant, sur la rue RisbegsAgut épart,
departure, a leather jacket in good condition was  un blouson de cuir estdicmete trouvd dans
found in a dumpster at the back of the hotel. A une benharriere de I'otel. Une perquisition
search of the appellant's home resulted in the au domicile de l'appelant a permis de saisir un
seizure of a purchase receipt from the Sidney I. cuachat du magasin Sidney I. Robinson pour
Robinson store for 9mm ammunition capable of  des munitions de calibre 9mm pouvant canvenir °
being loaded into a 9mm Glock semi-automatic  un pistolet semi-automatigue 9mm Glock comme
pistol such as that which killed Weselowski and  celui queta Utilis8 pour tuer Weselowski et
Cook. Store records from the purchase bore the  Cook. L'achated®ddit au nom de I'appelant,
appellant’'s name. selon les registres du magasin.

RCMP Constables Patrick Madden and Harvey Les agents Patrick Madden et Harvey MacLeod
MacLeod paid three visits to the home of Cheryl  de la GRC se sont rendus trois fois au domicile de
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and Daniel Ball after the murders. Cheryl Ball tes-  Cheryl et Daniel Bafisal@s meurtres. Cheryl
tified that on the second visit, on August 23, 1994, Badmadigre que, lors de la deledie visite, le
the police showed her some photographs. At trial, 28 4094, les policiers lui avaient momtcer-
she had a hazy memory of seeing the photos, and  taines photographies. ey glfecse souvenait
testified that she did not think she had recognized  vaguement avoir vu les photos etmitégast”
anyone in the photos. The police left, but then  qu’elle ne croyait pas avoir reconnu qui que ce soit
Daniel Ball called the police back into the house,  sur celles-ci. Les policiers sont partis, mais Daniel
and Cheryl Ball met with the police again. She tes-  Ball les a alors fait revdémimaison et Cheryl
tified at trial that she thought she pointed to one of  Ball les a reesodé& nouveau. Elle arntoigre
the three photographs shown to her and said that aweprgpaelle croyait avoir indigu’une des
the person in the photo “looks kind of familiar”.  trois photographies qui lui avaténnoéntees et
She met with the police again on August 30, 1994,  avoir affiqué la personne figurant sur cette
but did not recall at trial having said anything to  phatRAPUCTION] «[lui disait] quelque chose».
police about any of the photos at that time. Cheryl  Elle a rerecangfois de plus les policiers le 30
Ball did not testify at trial as to why the person in ut994, mais au pres; elle ne se souvenait pas
the photo shown to her on August 23, 1994 looked leur avoir dit quoi que ce soit au sujet des photos °
familiar, or where she had seen the person. She ce mome@hEryl Ball n'a pas expligy au
was not asked whether she had seen the appellant espioaurquoi la personne figurant sur la photo
on the night of the murders, and she did not testify  qui lui a&&itmontee le 23 aof" 1994 lui disait
that she had done so. She did not mention the  quelque chosegele @vait vu cette personne.
appellant in her testimony, or identify the appellant  On ne lui a pas dersartlé avait vu I'appelant
in court. She did testify, however, that nothing she la nuit des meurtres et elle n'&npaigrd”
said in her conversations with police was untrue. qgu’elle l'avait vu. Elle n'a pas mentiappe-
lant dans sonethoignage et ne I'a pas idergifén
cour. Elle a toutefoisethoigré que rien de ce
gu’elle avait dit aux policiers ptait faux.

Daniel Ball had less recollection of his meetings Daniel Ball se souvenait moins des rencontrés!

with police in August 1994. He could not remem-  qu'il avait eues avec les policiersitel08d” Il a

ber at trial whether he was shown any of theett incapable de se rappeler au poGi on lui

photos that police later testified he was shown  avait radagphotos qui, d'aps le Emoignage

when they met with him. He did not recall having etikur des policiers, lui auraierté” montges

identified anyone in the pictures as being familiar.  lorsqu’ils I'ont reneortrhe se souvenait pas
avoir affirmé qu’une personne figurant sur les pho-
tos lui disait quelque chose.

Constable Madden testified that on August 23, L'agent Madden aernoigré que, le 23 ag” 122
1994, Cheryl Ball told him and Constable 1994, Cheryl Ball lui avaita, en pesence de
MacLeod that she had seen a man talking to Cook  I'agent MaclLeod, avoir vu un hommeaparler °
at the Mohawk gas station. The man she had seen  Godk Station-service Mohawk. L’homme
was white, had short hair in a ponytail, and wore  qu’elle avaitcap#gjt blanc, avait les cheveux
glasses. She did not mention him having a goatee.  courtsesttachueue de cheval, et portait des
Madden testified that, at the time of the murders, lunettes. Elle n'a pas mentjofihavait une
the appellant had long hair that was not in a  barbiche. Maddemaigr€ qua I'epoque des
ponytail, was not wearing glasses, and wore a  meurtres I'appelant avait les cheveux longs, sans
goatee. To Madden’s knowledge, the appellant had  queue de cheval, et une barbiche et ne portait pas
never worn glasses. Madden testified that after de lunétas connaissance, I'appelant n’avait
Daniel Ball beckoned him and MacLeod back into  jamais epotte lunettes. Madden a affiem”
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the house to speak to Cheryl Ball on August 23, gesgue Daniel Ball leur eut fait sigreelui et
Cheryl Ball indicated that the man in Photo No. 3a MacLeod, de reveni la maison pour parlex °
looked like the man whom she had seen at the  Cheryl Ball, lel23cmite dermre avait indiga”
Mohawk gas station talking to Cook and who was  que I'homme figurant sur leitneigphoto res-
also “probably driving the other car”. Photo No. 3  semtddihomme qu’elle avait vu parler Cook
was a photo of the appellant, in which he wore a la Station-service Mohawk et qui, de pluRA
moustache, no goatee, long hair, and no glasseBUCTION] «conduisait probablement l'autre auto-
The photograph was a black and white photocopy. = mobile». Laetmésiphotoetait une photo de
I'appelant qui avait les cheveux longs et une mous-
tache mais pas de barbiche, et ne portait pas de
lunettes. Cette photographétait une photocopie
en noir et blanc.

123 Madden testified that he and MacLeod returned Madden aamoigreé que lui et MacLeoétaient

to the Ball residence on August 30, 1994 and, in  retmdn4 €sidence des Ball le 30&#al994 et
separate interviews, showed Cheryl and Daniel qu’en les interroggsment ils avaient mon-
Ball a set of eight photographs. Photo No. 5 was e at€heryl eta’Daniel Ball uneexie de huit pho-
the same photo of the appellant that had been  tographies. La eomguyphotoefait la n€me
included in photocopied form as Photo No. 3 on  photo de Il'appelant qui eiaiinéluse sous
August 23, 1994. None of the other photos had forme de photocopie cetamie ld troistme
been included among the three photos shown to the  photo leuk32@4. Aucune des autres photos
Balls on August 23rd. According to Madden, ne figurait parmi les trois qui a\etienmontees
Cheryl and Daniel Ball separately picked Photo  aux Ball le 2&.aBélon Madden, Cheryl et
No. 5 as being the person from the gas station, Daniel Ball ont chacun detechaisi la cin-
although Daniel Ball told them that he may have emeé photo comme reggéntant la personne
picked that photo because he had seen the same cuapeta station-service, quoique Daniel Ball
photo on August 23. Cheryl Ball was not asked leur ait dit qu'il pouvait avoir choisi cette photo
whether her previous selection of the same photo  paetaitetelle qu'il avait vue le 23 ab™On n'a
on August 23 had influenced her selection on  pas deemandheryl Ball si le choix de photo
August 30. gu’elle avaitaa fait le 23 aaf avait influene’son
choix le 30 aat.

124 Madden’s testimony to the effect that Cheryl Le ttmoignage de Madden, selon lequel Cheryl

Ball identified the appellant as having spoken to  Ball avait idenfdippelant commetant la per-
Cook at the Mohawk gas station, as well as sonne qui avaé atiboka la station-service
MacLeod’s testimony to the same effect, constitute =~ Mohawk, etrt@itinage de MaclLeod dans le
a second group of statements that the defenceemeamSens constituent un deamxié groupe de
unsuccessfully sought to have excluded as hearsagclardtions que laedénse a vainement tentle
at trial. faire€carter en tant que pdire au proes.

125 Police intercepted private communications Les policiers ont interceptdes communications

involving the appellant and his common law wife, peg” au cours desquelles I'appelant et sa con-
Shelley Letexier, who were recorded making sev-  jointe de fait, Shelley Letexier, ont fait plusieurs
eral statements that were relied upon to someecladations que le minesté public et la efense

degree at trial by both the Crown and the defence.  ont imemdans une certaine mesure augwoc’

On the tapes, the appellant is heard making state- Dans les enregistrements, on entend l'appelant
ments to Letexier which the Crown argued were  farelLetexier des etlarations qui, selon le
consistent with his having been in a stolen car that  meimstpublic, pouvaient laisser croire qu'il
followed Cook, Weselowski and the Balls up to etait trou dans une automobile e& qui avait
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the point that the Balls were dropped off in St.  suivi Cook, Weselowski et les Ballgusgjujue
Norbert, and with his having thrown a leather les Ball asé@tdEpogsa St. Norbert, et qu'il
jacket into the dumpster at the Downs Hotel. How-  avait jgtblouson de cuir dans la benne de-I'h"
ever, the appellant was also recorded stating to  tel Downs. Toutefois, on pega&mént y
Letexier that he “never killed anyone”, and Letex- entendre I'appelantaditetéxier qu’il n’avait
ier was recorded stating that the appellant andTRAQUCTION] «jamais t& qui que ce soit», et
unspecified others were stupid to have followed a  Letex@ladér que I'appelant et d'autres per-
car: “Oh well you guys are so fuckin’ stupid. You  sonnes dont l'identiétait pas mtige avaient
got fuckin’ witnesses seen you guys, seen yowt stupides de suivre une voitur&éRADUCTION]
behind that car. It should ah, been called off right  «Et bien, vous les gargtesus Stupides. Il y a
away when there were four people.” des foutmdins qui vous ont vus, les gars, qui
vous ont vus derere cette automobile. Cela, euh,
aurait di' étre annwd’a partir du momentuwil y
avait quatre personnes.»

Several other witnesses testified at trial, includ- Plusieurs autresethoins ont dpo€ au proes, 126
ing Cecil Starr, a cousin of the appellant and a  dont Cecil Starr, un cousin de I'appelant et un ami
friend of Cook’s, who testified that, about ten days  de Cook, qui a affojmiline dizaine de jours
after the murders, the appellant confessed to hav- esdps meurtres I'appelant avait agcavoir t&
ing killed Cook and Weselowski. Cecil Starr said  Cook et Weselowski. Cecil Starr a dit que l'aveu
that the confession occurred at the apartment of  at@faita I'appartement de Dwight Bamlett et
Dwight Bamlett, and that Cecil Starr had subse-  qu'il avait par la suite padicipé &te dans une
guently attended a party on a reserve where severaservé a plusieurs personnes, y compris leré”
people, including Cecil’s brother, Mervin Starr, as  de Cecil, Mervin Starr, dmemgue Dwight
well as Dwight Bamlett, were discussing the con-  Bamlett, avaient disiutet aveu.
fession.

Several defence witnesses, including Cecil Plusieursémoins de la efense, dont la sceur dd?’

Starr's sister Audrey Malcolm, testified that Cecil  Cecil Starr, Audrey Malcolm, embigré que

Starr was a habitual liar, and that his story of the  Cecil St@it Un menteur irattré et que son

appellant’s alleged confession was false. Malcolmecitr'concernant le pténdu aveu de l'appelant

stated that Cecil Starr had since told her that hetait faux. Malcolm a affirm’que Cecil Starr lui

had not seen the appellant for over two years, and  avait dit, depuis lors, qu’il n'avait pas vu I'appe-

that the appellant had never confessed. Mervin  lant depuis plus de deux ans et que l'appelant

Starr testified that he had never been at a party of  n’avait jamais riea. &fervin Starr agmoigré

the type described by Cecil. Dwight Bamlett testi-  gu'il netat jamais renda une &te du genre

fied that Cecil Starr and the appellant had neverecritpar Cecil. Dwight Bamlett a&moigreé que

been present together in his apartment, and that he  Cecil Starr et 'appelataieatsamais troes

had never been at a party on a reserve of the type  ensemble dans son appartement etejaitl ne s’

described by Cecil. Former Staff Sergeant Savage  jamais rendu dareserne pour y participex

of the RCMP testified that he had interviewed  ue&e fdu genre etrit par Cecil. L'ex-sergent

Cecil Starr shortly before trial, and that Cecil had etaf‘major Savage de la GRC emigré qu'il

denied ever having said that the appellant con- avait inter@egil Starr peu de temps avant le

fessed to him, and had said he could not remember egrat que Cecil avait emiavoir dja dclae

any party on the reserve. que l'appelant lui avait fait un aveu, tout en se
disant incapable de se souvenir d'uptefdans la
réserve.
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Finally, the trial judge called Constable Robert
Young of the Winnipeg police to testify regarding
his interactions with Cook on August 20, 1994,
several hours before the murders. Young testified
that Cook was the “sergeant at arms” of the Mani-
toba Warriors gang, meaning he was the person
responsible for all of the gang’s criminal matters.

Enfin, le juge du proes a demaraa I'agent
Robert Young de la police de Winnipegde t”
gner au sujet des rapports qu'il avait eus avec

Cook le @20 1894, plusieurs heures avant les
meurtres. Yourgmaig€ que Cookefait le
«sergent d’'armes» de la bande des Warriors du
Manitoba, en ce senswitild personne char-

Young stated that he and Cook had had meetingse dg toutes les affaires criminelles de la bande.

previous to August 20, 1994, at which Cook had
expressed his desire to dissociate himself from the
Manitoba Warriors. Young stated that he met with
Cook on August 20, 1994 at about 6:00 p.m. Cook
told Young about a break-in that had occurred ear-
lier that day at the Sidney |. Robinson store, in
which guns had been stolen. Cook said that he was
to meet with members of the Los Bravos gang later
that night at the Westbrook Hotel to purchase some

of these guns, and that he had been told by Joseph

Youngela® que lui et Cook avaient eu des
rencontres avant lg 2094 et que Cook avait
alors exprim” volon€ de se dissocier des
Warriors du Manitoba. Young a dit qu'il avait ren-
€oBudk le 20 ant”1994, vers 18 h. Cook a
inferyfoung qu’une introduction par effraction
avait eu liewopldans la joureé au magasin
Sidney |. Robinson et que desaafmesy
avaténgfobees. Cook a dit qu’il devait ren-
contrer des membres de la bande L@s Bravos °

Flett, the President of the Manitoba Warriors, to ot Westbrook, plus tard dans la seiy pour

wear his gang colours. Cook expressed a concern
as to why he was being asked to wear gang
colours. Cook told Young that if he purchased guns
he would turn one over to Young, and that he

would alert Young of success in the purchase by
calling Young at around 1:00 a.m. Young never

received the anticipated telephone call from Cook.

When Cook’s body was found, he was wearing the

gang colours of the Manitoba Warriors.

acheter certaines de cesfamstsjue Joseph

Flett, dsigant des Warriors du Manitoba, lui

avait deendedjorter les couleurs de sa bande.
Cook s’est dit teagassla raison pour laguelle

on lui demandait de porter les couleurs de sa
bande. Cookca®a Young que, s'il achetait
des aanfies, il lui en remettrait une et lui con-
firmerait 'achat en I'appelant vers 1 h. Young n'a

jamaisurdéappel gu’il attendait de Cook. Lors-

gue le corps de Cook eté” trousg, il portait les
couleurs des Warriors du Manitoba.

The theory of the Crown at trial was that the La thése du minigtre public au praEsétait que

killing of Cook was a gang-related execution per-
petrated by the appellant. Weselowski was an

Cook aataiesecut par I'appelant en raison de
son appartemamesbande. Weselowskait un

unfortunate witness who was killed simply becauseemdin malchanceux qui at tu simplement

she was in the wrong place at the wrong time. The
theory was that the appellant had used an Autopac
scam as a pretext to get Cook out into the country-
side. Outside the Turskis’ home, Cook got into the

smaller car and drove it into the ditch, hitting tele-

phone poles in an effort to damage the car. The
appellant shot Weselowski twice in the head, then
drove Weselowski's station wagon up the road to

where Cook had stopped the smaller car in the
ditch. When Cook entered the station wagon on the

parce qu'il se traugaihauvaise place au mau-

vais moment. Selon esdtel’#ppelant stait

servi de la fraude de I'Autopac coetexee pr’

pour Er@raCooka’ la campagneA I'exterieur
du domicile des Turski, Cook est mans la

petite automobile et I'a conduite dans,le foss’
heurtant des pott&nhotiiques en vue de I'en-
dommager. L'appelaetddsélowskala Etea

deux reprises, et a ensuite conduit la familiale de
cette ederfpisqua I'endroit al Cook avait

passenger side, the appellant shot him from the etéata” petite automobile dans le fesdorsque

driver's seat three times in the head and three
times in the chest. He then pushed Cook’s body

Cook a pris place dans la familiatie diu gas-
sager, I'appelant a fait feu syraltir du fge
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out of the vehicle and drove away, parking near his  du conducteur, I'atte@imitea trois reprises

brother's house, where the appellant abandoned et la pdittioes reprisegdalement. Il a ensuite

the station wagon. poussle corps de Cook hors dwehicule et a
quitté les lieux pour ensuite aller stationner la
familiale pes de la maison de soreffe, a il I'a
abandongé.

The defence theory focussed on the issue of La thése de la efenseetait axe sur la question130

identity. The defence argued that the circumstan-  de lidentil &fense a mtendu que leglé-

tial evidence adduced by the Crown had failed to  ments de preuve circonstaneisfie¢prpar le
prove that the appellant actually shot the victims, menéspublic nétablissaient pas que I'appelant
and had failed to dispel the real possibility that avait effectivement fait feu sur les victimes et

other gang-related individuals were the killers. eqdftaient pas la possibditéelle que les meur-
triers aientef® d'autres personneseés a une
bande.
[ll. Judicial History lll. Historique des pradlures judiciaires
A. Manitoba Court of Queen's Bench A. Cour du Banc de la Reine du Manitoba
(1) Ruling and jury instructions on Cook’s (1) LadiSion et les directives au jury relative-
statement of intention meiat la dclaration d'intention de Cook

The Crown brought an application at trial to per- Au proas, le minigte public a demamrdque 131

mit Jodie Giesbrecht to testify that Cook had told  Jodie Giesbrecht soit eatarigmoigner que

her, inter alia, that he had to “go and do an  Cook lui avait dit, notamment, qu’il dewit [

Autopac scam with Robert”. The Crown sought toDUCTION] «aller frauder I'Autopac avec Robert».

have this testimony admitted as evidence of Le m@rgéspublic a cherehd faire admettre ce

Cook’s state of mind on the evening of the murderemdignage en tant que preuve dedt d’esprit de

and of his intention to go with the appellant to per-  Cook le soir du meurtre et de son intention d’aller

petrate a car insurance scam. The defence objected  commettre une fraude d’assurance-automobile

on the basis that the evidence was hearsay if used  avec I'appelaatehaed$’y est oppes’pour le

to prove that the appellant acted in accordance  motif que cette preuve seraitdie cil'elle

with Cook’s stated intention, and that its admissioretait”utilisée pouretablir que I'appelant a agi con-

would be more prejudicial than probative because  éonerita’ I'intention explicite de Cook, et que

the jury would likely draw such an impermissible  son admission serait pkjsdimiable que pro-

inference. bante parce que le jury ferait probablement une
telle ddduction inacceptable.

The trial judge did not hold eir dire as part of Le juge du proes n'a pas tenu de voir-dire dan&32
the Crown motion. Hirschfield J. found that Gies- le cadre de leeteqid ministte public. Le juge
brecht's anticipated testimony regarding the  Hirschfield a conclu queneighage @mvu de
Autopac scam was admissible under the “present  Giesbrecht au sujet de la fraude de I'd&atbpac -
intentions” or “state of mind” exception to the  admissible en vertu de I'exception des «intentions

hearsay rule. Hirschfield J. found that the prejudi-  existantes» ouetatl&espritxa’la €gle du ou’
cial effect of the admission of the evidence was  dire. Le juge Hirschfieddigédjue I'effet peju-
that Cook’s alleged statement implicated the appel-  diciable de 'admission elmaigriageetait que

lant in the commission of insurance fraud. The trial  delaration pesunge de Cook impliquait I'appe-
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judge noted that, in this regard, the words said to  lant dans letipi d’'une fraude en meté
have been spoken by Cook “would be as prejudi- d’assurance. Le juge @g préait remarquea °
cial as against the deceased as they are against the egast que les paroles qu'aurait proregs’
[appellant]”. Hirschfield J. concluded that, in light  CodlRADUCTION] «seraient aussi pjudiciables
of the other evidence that the Crown anticipateda la personneatédée qu’elles le sont pour [I'appe-
calling in order to link the appellant to the lant]». Le juge Hirschfield a conclu guk °
murders, the probative value of Giesbrecht's testi-  duenides autresiioignages que le minise
mony outweighed any prejudicial effect. publiepoyait pesenter afin de relier I'appelant
aux meurtres, la valeur probante dmtignage de
Giesbrecht I'emportait sur tout effetgpdiciable.

133 In his subsequent instructions to the jury regard- Dans les directives qu'il a par la suite deas’

ing the use to be made of Giesbrecht's testimony  au jury au sujet de l'utilisation qui eertittée

regarding Cook’s statements to her on the night of edwignage de Giesbrecht concernant mdad”

the murders, Hirschfield J. told the jury that it was  rations que Cook lui avait faites la nuit des

for them to decide whether Cook’s statement about  meurtres, le juge Hirschfield a ditesugylir’

the scam linked the appellant with the deaths of leur appartenaiteaded’si la dclaration de

Cook and Weselowski. Cook au sujet de la fraude reliait I'appelant au
dées de Cook eh celui de Weselowski.

(2) Ruling and jury instructions on Cheryl (2) LadiSion et les directives au jury relative-
Ball's out-of-court identification menia lidentification extrajudiciaire par
Cheryl Ball

134 A voir dire was held to determine the admissi- Un voir-dire aet tenu pour eéterminer I'admis-

bility of the testimony of Constables Madden and  sibildu €moignage des agents Madden et
MacLeod regarding Cheryl Ball's alleged identifi- ~ MacLeod au sujet deslsup®e identification par
cation of the appellant as being a person she had  Cheryl Ball de I'appelant etantrla personne
seen talking to Cook at the Mohawk gas station.  gu’elle avait vu mai@ooka la station-service
Madden and MaclLeod both testified. The Crown  Mohawk. Madden et MacLeoémaigté tous
argued it was entitled to adduce the statements of  les deux. Leem@rpsilic a prtendu qu'il avait
the two officers, notwithstanding the fact that le droit despnter les etlarations des deux
Cheryl Ball had not testified at trial as to having  agents radgrfait que Cheryl Ball n'avait pas
seen a man talking to Cook at the gas station, or t@moigré au proes qu’elle avait vu un homme
having identified that man in one of the photo- s’entretenir avec Coola Sstation-service ou
graphs presented to her by police. The Crown qu'elle avait idert#t” homme sur I'une des
relied upon the prior identification exception to the  photographies que lui avaienteawomts poli-
hearsay rule. The defence argued that the use of ciers. Leam@nsiblic a invogeiT'exception de
hearsay evidence to establish a prior out-of-court  l'identificatioerant’ea la Egle du owdire. La
identification of the accused by a witness is per- efedSe a fait valoir que I'utilisation de la preuve
missible only where the witness acknowledges in  padoa’pouretablir I'identification argrieure
court having made the prior identification. extrajudiciaire de l'aecpar un eémoin n’est
Although the record is not entirely clear on this  acceptable queeshl@in reconnd&’en cour avoir
point, Hirschfield J. appears to have accepted the  efeamtié identification aatieure. Bien que le
Crown’s submissions. He ruled Madden and  dossier ne soit paa faittclair sur ce point, le
MacLeod’s anticipated evidence admissible. juge Hirschfieldipax@ir retenu les arguments
du minisgere public. Il a dtid que le @moignage
prévu de Madden et MacLeaatait admissible.
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In his instructions to the jury, Hirschfield J. Dans ses directives au jury, le juge Hirschfield%°
reviewed the out-of-court identification evidence  examia preuve d'identification extrajudiciaire
said to have been provided by Cheryl Ball to Con-  qui, disait-on, et¢afibarnie par Cheryl Ball aux
stables Madden and MacLeod. The trial judge con-  agents Madden et MacLeod. Le jugeeduaproc’
cluded his instructions with a caution that Cheryl  tesrses directives par une mise en garde selon
Ball's identification evidence was “extremely laquelle la preuve d'identification de Cheryl Ball
frail” and, in his view, did not link the appellant to etait [TRADUCTION] «extEmement fragile» e§ son
the deaths of Cook and Weselowski. However, avis, ne reliait 'appelant eicasl dé Cook na "
Hirschfield J. left it to the jury to decide the value  celui de Weselowski. Cependant, le juge
of Ball's evidence on this point. Hirschfield a lasad jury le soin deedérminer la

valeur de la preuve de Ball ce sujet.

(38) Charge to the jury on reasonable doubt (3) L'erpas’jury sur le doute raisonnable

In his instructions to the jury, Hirschfield J. Dans ses directives au jury, le juge Hirschfieldx®
explained that the appellant was presumed to be  explime’ I'appelanetait pesung innocent et
innocent and that the onus was on the Crown to  qu'il incombait au emigtiblic d’eretablir la
prove the appellant’'s guilt beyond a reasonable  culpabfiitfs de tout doute raisonnable. Il a
doubt. He then defined the reasonable doubt stan-  engfité ld" norme du doute raisonnable de la
dard in the following terms: ton suivante:

It is rarely possible to prove anything with absolute cer- TRADPUCTION] Il est rarement possible etablir quelque

tainty and so the burden of proof on the Crown is only chose avec une certitude absolue, de sorte que le minis-

to prove the guilt of the accused beyond reasonablesre public n'a qua établir la culpabilié” de I'accus”

doubt. What, then, is proof beyond a reasonable doubt? hors de tout doute raisonnable. En quoi consiste donc la
preuve hors de tout doute raisonnable?

The words “reasonable doubt” are used in their every- L'expression «doute raisonnable» est dgilis”
day, ordinary sense and not as a legal term having some son sens ordinaire de tous les jours et non pas en tant
special connotation. The words have no magic meaning gu’expression juridique ayant une connotation particu-
that is peculiar to the law. A reasonable doubt is an hon-ere.liCette expression n’a aucun sens magique propre
est, fair doubt, based upon reason and common sense. It au droit. Un doute raisonnable est unateué¢ sinc’
is a real doubt, not an imaginary or frivolous one restingegitithe qui est fonel’sur la raison et le bon sens. C’est
on speculation or guess rather than upon the evidence un delt rion pas un doute imaginaire ou frivole
you heard in this courtroom. qui repose sur des conjectures ou des supposit@ns plut”
gue sur lesemoignages que vous avez entendus dans
cette salle d’audience.

So you can see, the words “reasonable doubt” are Vous pouvez ainsi constater que les mots «doute rai-
ordinary words we use in our everyday language. So if sonnable» sont des mots ordinaires que nous utilisons
you can say, | am satisfied beyond a reasonable doubt, dans la vie de tous les jours. Donc, si vous pouvez dire
the Crown has met the onus upon it. If you cannot say «je suis convaincu hors de tout doute raisonnable», le
those words — if you cannot say, | am satisfied beyond remeispublic s’est acquétde I'obligation qui lui
a reasonable doubt, the Crown has not met the onus on incombait. Si vous ne pouvez pas prononcer ces mots —
it, and the accused is entitled to have your doubt si vous ne pouvez pas dire «je suis convaincu hors de
resolved in his favour. tout doute raisonnable», le n@réspublic ne s’est pas

acquité de I'obligation qui lui incombait et tout doute
doit étre tranch’en faveur de I'acces’

No further definition of the reasonable doubt stan-  Aucune aefiritibn de la norme du doute rai-
dard was provided. The trial judge went on to  sonnable ettadon®e. Le juge du pr&s a
explain that the jury might be left with a reasona-  ensuite explige’ le jury pourrait avoir un doute
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ble doubt unless it rejected as untrue some or all of  raisonaatlgins qu'il ne conclua la fausset”
the evidence, if any, that favoured the appellant. d’'une partie ou de leetodiimoignages qui
pourraientetre favorables 1'appelant.

B. Manitoba Court of Appeal (1998), 123 C.C.C. BCour d' appel du Manitoba (1998), 123 C.C.C.

(3d) 145 (3d) 145
(1) Monnin J.A., Kroft J.A. concurring (1) Le juge Monnin (avec l'appui du juge
Kroft)
(a) Admissibility of Cook's Satement of a) Admissibilité de la déclaration d'intention de
Intention Cook

Monnin J.A. found that Giesbrecht's testimony Le juge Monnin a conclu que lertioignage de
that Cook told her he was going to do an Autopac  Giesbrecht, selon lequel Cook lui avait dit qu'il
scam with the appellant was hearsay, but was allait frauder I'Autopac avec |'apeédatntiu’
nonetheless admissible. While he did cite the deci- 1-do@, mais qu'il etait rdéanmoins admissible.
sion of this Court irR. v. Smith, [1992] 2 S.C.R.  Bien qu'il ait atT'arrét de notre CouR. c. Smith,
915, Monnin J.A. primarily relied upon the “pre-  [1992] 2 R.C.S. 915, le juge Monnin s’est fond”
sent intentions” or “state of mind” exception to the  avant tout sur lI'exception des «intentions exis-
hearsay rule, to the effect that, where the intention  tantes» ou d&atl'd’esprit»a’ la €Egle du
or state of mind of an out-of-court declarant is rel- I-dité, qui pevoit que, lorsque la question de
evant to a fact in issue, evidence that would other- l'intention ouedat IH’esprit de l'auteur d’'une
wise be hearsay is admissible to prove the declar-ecladition extrajudiciaire est pertinente relative-
ant’s intention or state of mind. Monnin J.A. ment au fait en cause, la preuve qui constituerait
endorsed the trial judge’s ruling, stating that par ailleurs dwdive est admissible powtablir
Cook’s alleged statement to Giesbrecht was admis-  l'intention adat Id’esprit de l'auteur de cette
sible to demonstrate Cook’s state of mind at the eclatation. Le juge Monnin a souscaitla dci-
time, and to demonstrate that Cook acted in accor-  sion du juge dasgodalisant que ladlaration
dance with his “stated intention or plan” (p. 158).  que Cook auraitda@esbrechetait admissible
Monnin J.A. also found that the probative value of  petablir I'état d’esprit de Cook te momenta®
Cook's statement outweighed any prejudicial et poemaitrer que Cook avait agi confam’
effect. menta son FRADUCTION] «intention ou projet
explicite» (p. 158). Le juge Monnin egalement
conclu que la valeur probante de kcliration de
Cook I'emportait sur tout effet pjudiciable.

(b) Admissibility of Cheryl Ball’s Out-of-Court b) Admissibiliteé de I’identification extrajudi-
Identification ciaire par Cheryl Ball

Monnin J.A. found that the trial judge may have Le juge Monnin a dcidé qu'il se pouvait que le
committed an error in permitting the Crown to  juge du psogit commis une erreur en permettant
adduce evidence through Constables Madden and  au enénigtiblic de @Senter, par I'entremise
MacLeod that Cheryl Ball had identified the appel- des agents Madden et MaclLeod, la preuve que
lant as a person she had seen talking to Cook at the  Cheryl Ball avait édéapifi€lant commetant
Mohawk gas station. However, Monnin J.A. held  une personne qu’elle avait vu adtleoka la
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that the trial judge’s cautionary instruction regard-  station-service Mohawk. Le juge Monnin a cepen-

ing the frailty of the identification evidence “effec-  dant conclu que la mise en garde du jugeeh proc’

tively negated any harm that such evidence might relativeankentragili€ de la preuve d'identifica-

have caused” (p. 159). He stated that the appel- tieADPCTION] «a effectivementliminé tout

lant’'s case was not one that “turned on the issue of ejugiice que cette preuve pouvait avoir eus’

identification” (p. 159), and that there was ample  (p. 159). #da que la preuve de I'appelant ne

other evidence that the jury could have relied uponTRAUCTION] «reposait [pas] sur la question de

to arrive at a guilty verdict. CitindR. v. Bevan,  I'identification» (p. 159) et qu'il y avait beaucoup

[1993] 2 S.C.R. 599, as establishing the applicable  d'aw@éasents de preuve sur lesquels le jury

test for confirming a guilty verdict in the face of  aurait pu s’appuyer pour prononcer un verdict de

an error in law, Monnin J.A. stated that he was sat-  culpabilitdiquant que l'ast R c¢. Bevan,

isfied that, even if the evidence of Madden and  [1993] 2 R.C.S. 599 esahili le criere applica-

MacLeod had been excluded, a properly instructed  ble pour confirmer un verdict de calpakit

jury would have reached the same verdict. sence d'une erreur de droit, le juge Monnin a
affirmé qu’il était convaincu que, emie si le
téemoignage de Madden et de MaclLeod ae#ét ~
écarg€, un jury ayant @ des directives appro-
priées aurait rendu le enie verdict.

(c) The Instruction on Reasonable Doubt c) La directive sur le doute raisonnable

Monnin J.A. stated that the trial judge’s charge Le juge Monnin a dit que, dans I'ensemble, Iext39
to the jury, considered as a whole, was more than e doglge au jurgtait plus quequitable eequi-
fair and balanced, and if anything favoured the elitat qu'ilétait plutt favorablea I'appelant. En
appellant. On the issue of reasonable doubt, ce qui concerne la question du doute raisonnable,
Monnin J.A. held that the trial judge’s charge to  le juge Monnire@dd que I'expos’du juge au
the jury met the requirements set out by this Court  jury satisfaisait aux exigammeses par notre
in Lifchus, supra, both in its actual language and in  Cour dansdtdtifchus, précite, tant sur le plan
overall tone. In particular, Monnin J.A. found that  de sa formulatiemenQue sur celui de son ton
the trial judge had explained the link between the enécdl. En particulier, le juge Monnin a conclu
reasonable doubt standard and the presumption of  que le juge d8 pu@it expligele lien entre la
innocence, the requirement that the Crown must norme du doute raisonnable esdmppion
prove more than mere probability of guilt, and the  d'innocence, entre I'exigence que leemainist’
principle that a reasonable doubt is based on rea-  petaliSse plus qu’'une simple probakilife
son and common sense, logically founded upon the  culgabilite principe voulant qu’'un doute rai-
evidence or lack of evidence. Monnin J.A. noted  sonnable soiefeadla raison et le bon sens et
that, while the trial judge might have erred in stat-  queitalile logiquement de la preuve ou de 'ab-
ing that the words “reasonable doubt” should be  sence de preuve. Le juge Monnin a fait remarquer
understood in their everyday ordinary sense, any  qeea@sil se pouvait que le juge du pesdit
such error was remedied by the fact that the trial commis une erreur en disant qu'il fallaitalonner °
judge went significantly further than had the trial  I'expression «doute raisonnable» son sens ordi-
judge inLifchus, offering “interpretive assistance”  naire de tous les jours, cette erreuretvairfi-
and linking the concept of reasonable doubt to theee pgar le fait gu'iletait alé beaucoup plus loin
evidence. gue le juge du pexcdand.ifchus en offrant une
[TRADUCTION] «aide en maére d’'interpetation» et
en liant la notion du doute raisonnabléa preuve.
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(2) Twaddle J.A., dissenting (2) Le juge Twaddle, dissident
(a) Admissibility of Cook's Satement of a) Admissibilité de la déclaration d'intention
Intention de Cook

Twaddle J.A. stated that four questions arose Le juge Twaddle a affinrm’que I'admission par
from the trial judge’s admission of Giesbrecht's le juge dugsali ¢€moignage de Giesbrecht aux
evidence for the purpose of showing Cook’s inten-  fins eeatitrer I'intention ou 8tat d’esprit de
tion or state of mind on the night of the murders, = Cook la nuit des meurtres soulevait quatre ques-
namely: (1) whether a statement that is adduced to  tions: 1) celle de savoir s'il y a lieu d’examiner la
prove the intention or state of mind of a deceased  possitiidmettre uneetlaration pesente en
person should be considered for admission under a  veiabdit’ I'intention ou [Etat d’esprit d’'une
categorized exception to the hearsay rule, or only  persoaeseld, en vertu d’'une agorie d'ex-
under the principled approach to the admission of  ceptiots Egle du oudire ou seulement en
hearsay evidence enunciatedkhan, supra, and  vertu de la fan fonde sur des principes d'abor-
subsequent cases; (2) whether Cook's statement  der I'admission de la preuvediar qui’act
was in fact properly admitted for the purpose ofenoh&e dans l'aef Khan, précitt, et d'autres
illustrating Cook’s state of mind or intention; (3) e® subsquents, 2) celle de savoir si lactfira-
whether the statement would have been admissible  tion de Cook a effectiveetniisea” bon
on the basis of necessity and reliability alone, pur-  droit dans le but d'illustat t'esprit ou I'in-
suant to the principles establishedkihan, supra,  tention de Cook, 3) celle de savoir si Ecliiration
and subsequent cases; and (4) whether the jury was  a#éraitimissible uniguement pour des raisons
properly instructed as to the limits of the state- deassit” et de fiabili€, confornegment aux
ment's use. principesetablis dans l'aef Khan, précit, et

d’autres arets subsquents, et 4) celle de savoir si
le jury a reu des directives appropgs au sujet de
I'utilisation limitee qui pourraitefre faite de la
déclaration.

With respect to the issue of whether the princi- Quanta savoir s'il y a lieu de congdér que la
pled approach to the admissibility of hearsay cofafondfe sur des principes d'aborder I'admis-
should be understood as having made the excep- esibiditla preuve par edire a rendu inutiles
tions to the hearsay rule irrelevant, Twaddle J.A. les exceptoria Egle du oudire, le juge
stated that, in9mith, supra, this Court made it Twaddle a affimmtjue, dans I'aet"Smith, précite,
“very clear that the new approach was to be pre- notre Cour avait énfiRRDUCTION] «tres clai-
ferred” (p. 166). Nonetheless, Twaddle J.A. noted  rement qu'il fallait choisir la nouvetleode>
that, even inSmith, this Court analysed first (p. 166)ehlimoins, le juge Twaddle a fait remar-
whether statements of the deceased were admissi- quer @umee wansSmith, notre Cour fait
ble under the “present intentions” or “state of d'abord demandEs déclarations de la personne
mind” exception to the hearsay rule, and then ecddéeétaient admissibles en vertu de I'exception
analysed whether they were admissible using the  des «intentions existantes» etatld'€sprita’
necessity and reliability approach. Twaddle J.A. dgle du oudire, et ensuite si ellestdient
stated that this bifurcated approach was likely  admissibles seloptlode de la ecessit’ et de
taken because the trial judgmentdmith was ren-  la fiabilé. Le juge Twaddle a dit que cette
dered prior toKhan, supra. He stated that the ettiodea deux volets avait vraisemblablemet ~
appropriate test for the trial judge to have applied  apmgtarce que le jugement de premiins-
in the appellant’s case was likely the necessity and  tance Qiditts avait pgcddé I'arrét Khan, pré-
reliability test alone. However, in light &mith  cité. Il a dit que le seul cdte qu’aurait d appli-
and the trial judge’s focus on the “state of mind”  quer le juge dueprd@ns le cas de I'appelant
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exception, Twaddle J.A. dealt with both etait probablement celui de lag€ssit’et de la fia-

approaches to the admissibility of Giesbrecht's dili€ependanta la lumere de I'aret Smith et

testimony. de l'accent mis par le juge du m®cur I'excep-
tion de I'@tat d'esprit», le juge Twaddle a exa-
miné les deux fegns d’aborder I'admissibiktdu
temoignage de Giesbrecht.

Twaddle J.A. stated that it was generally Le juge Twaddle a affirequ'il était ggrérale- 142

accepted that evidence of a statement made by a  menteageepla preuve d’'unesdiaration faite
person who has since died is admissible to prove  par une personmegusmBient e@dée Etait
the state of mind or present intentions of the  admissible gtaibti’ I'état d’esprit ou les inten-
deceased at the time of making the statement. The  tions de cette personne au mefieatfait sa
controversy, Twaddle J.A. noted, is over the imper- eclaFation. Le juge Twaddle a soul@grjue la
missible uses to which sudnte mortem state-  controverse porte sur les utilisations inacceptables
ments might be put by the trier of fact. In particu- que le juge des faits pourrait faire dectzea-d”
lar, there is a concern that evidence regarding the  thotes mortem. On craint notamment que le
state of mind of the deceased might be misused by  juge des faits ne fasse mauvais usage de la preuve
the trier of fact to infer the state of mind, character,  relativBetat d'esprit de la personneddée
or subsequent actions of the accused rather than  pduird Iétat d'esprit, le tengrament ou les
the declarant. Twaddle J.A. stated that this concern  actefeuls de I'accusplutt que ceux de l'au-
over impermissible uses of the evidence was rele-  teur declardfion. Le juge Twaddle a dit que
vant in determining whether the probative value of  cette crainte relative aux utilisations inacceptables
the hearsay statement outweighs its prejudicial de la pretaitepertinente pouredérminer si la
effect upon the accused, relying in this regard upon  valeur probante eeldeation relaé I'emporte
the judgment of Doherty J. (as he then was}.m  sur son effet mjudiciable sur I'accies’s’appuyant
P. (R) (1990), 58 C.C.C. (3d) 334 (Ont. H.C.), a cetegard sur le jugement rendu par le juge
which was cited with approval by this Court in  Doherty (maintenant juge de la Cour d'appel de
Smith, supra. I'Ontario) dansR. c. P. (R) (1990), 58 C.C.C. (3d)

334 (H.C. Ont.), que notre Cour aecith I'approu-

vant dans I'aret Smith, précité.

Twaddle J.A. stated that the trial judge had erred Le juge Twaddle a dit que le juge du pasec‘143
in finding that the probative value of Cook’s state-  avait commis une erreur en concluant que la valeur
ment to Giesbrecht outweighed its prejudicial  probante destdadition de Coola Giesbrecht
effect. Part of the error, Twaddle J.A. explained, I'emportait sur son efétidiciable. Le juge
stemmed from the trial judge’s finding that the rel-  Twaddle a expligué cette erreuredoulait en
evant prejudice that would be suffered by the  partie de la conclusion du juge és procle
appellant if the statement was admitted was only  sejligice pertinent que I'appelant subirait si la
that the jury might be inflamed by information edarationetait admisectait la possibili” que le
suggesting he was inclined to commit a criminal  jury soit ingligaf des renseignements indiquant
act such as insurance fraud. Rather, Twaddle J.A.  que I'apgtddinénclina commettre un acte cri-
found, the prejudice was the more serious problem  minel comme une fraude ere massurance.
that the jury may have used evidence of Cook's  Selon le juge Twaddlejuelipe” d@coulait plu-
state of mind to infer the appellant’s state of mind ot d( probéme plus grave pespar la possibilé”
and the appellant's subsequent course of conduct, que le jury aé latiliséuve de ¢tat d'esprit de
i.e., that the appellant did in fact meet with  Cook paduife I'état d'esprit et la ligne de con-

duite ul8rieure de l'appelant, autrement dit pour
déduire que l'appelant avait effectivement rencon-
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Cook later that night on the side of provincial e €ook plus tard cette nud-Sur I'accotement de
highway 247. la route provinciale 247.
144 Twaddle J.A. held further that the trial judge had Le juge Twaddle @galement eéidé que, apEs
erred, after finding that Giesbrecht’'s testimony  avoir conclu quenieitjinage de Giesbrecttiait
was admissible pursuant to the “state of mind”  admissible en vertu de I'exceptioretdé ds-
exception, in not then holdingwair dire to deter-  prit», le juge du pres avait commis une erreur en
mine the reliability of Cook’s statement, in accor-  ne tenant pas de voir-dire gteumdier la fiabi-
dance with the principled approach to hearsay e d¢ la dclaration de Cook, confoemienta la
admissibility set out irKhan and Smith. Twaddle  faon fondfe sur des principes d’aborder I'admis-
J.A. found that Giesbrecht's evidence was equally  sbilé’la preuve par odire, qui aet énon&e
inadmissible on this basis. He reviewed several dans lets Kitan et Smith. Le juge Twaddle a
factors indicating that Cook’s statement was unre-  conclu quanreighage de Giesbrecétait tout
liable, including especially Cook’s strong motive  aussi inadmissible pour ce motif. Il a explwin’
to lie to Giesbrecht about his intentions on the  sielénénts indiquant que laedaration de
night of the murders. Cook etait pas fiable, en particulier les fortes rai-
sons que Cook avait de menér Giesbrecht au
sujet de ses intentions la nuit des meurtres.

145 Finally, Twaddle J.A. held that the trial judge Enfin, le juge Twaddle a conclu que le juge du
had erred in his instruction to the jury regarding  pea@vait commis une erreur dans sa directive
the permissible use of Cook’s statement. Twaddle  au jury sur l'utilisation acceptablesdiatatdn
J.A. noted that, rather than caution the jury against  de Cook. Le juge Twaddle aesqulmnlieu de
using Cook's statement in order to prove the  mettre le jury en garde contre I'utilisation de la
appellant’'s state of mind and subsequent actionsecladition de Cook pouwetablir I'état d’esprit de
as he ought to have done, the trial judge in fact I'appelant et ses aetgsutdt”’ comme il aurait
invited the jury to draw this impermissible infer- u t¥ faire, le juge du pres avait engdlité invité
ence if they felt the evidence warranted it. Twaddle le jantirér cette conclusion inacceptable si
J.A. held that Cook’s statement to Giesbrecht was  jamais il estimait q@tlle justifiée par la
inadmissible on any basis, and that the statement’s  preuve. Le juge Twaddle gustdaudclaration
admission, particularly with an erroneous instruc-  de CadRiesbrechetait inadmissible quel que
tion to the jury regarding its permissible use, con-  ce soit le motif iryoguque 'admission de la
stituted reversible error. edlaration, d’autant plus qu’elletdit accompa-

gnée d'une directive err@& au jurya I'egard de
l'utilisation qui pourrait enefre faite, constituait
une erreur donnant ouvertuaerdvision.

(b) Admissibility of Cheryl Ball’s Out-of-Court b) Admissibilité de I'identification extrajudi-
| dentification ciaire par Cheryl Ball

146 Twaddle J.A. characterized this issue as whether Le juge Twaddle aetrit cette question comme

a police officer's evidence of an out-of-court iden-etarit de savoir si leethoignage d'un policier qui
tification of the accused by a witness is admissible  porte sur I'identification extrajudiciaire ded’accus’
where the witness does not testify as to whether  paempiti est admissible lorsque edin ne

she made the identification in question. Twaddle epake pas au sujet de la question de savoir s'il a
J.A. felt that it was important to consider this ques-  @déca I'identification en cause. Bien que le
tion, notwithstanding the Crown’s concession on  mamistublic ait reconnu en appel qu'il se pou-
appeal that the identification evidence might have  vait que la preuve d’identification soit inadmissi-
been inadmissible, because he did not agree that ble, le juge Twaddleeacsiirtait important
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the trial judge’s cautionary instruction to the jury  d'examiner cette question parce auiditmpas
regarding the frailty of the identification evidence  d’accord pour dire que la mise en garde du juge du
was sufficient to dispel the possibility of a miscar-  @®a@u jury au sujet de la fragditde la preuve
riage of justice. d’identificatiomtait suffisante pouecarter la pos-
sibilite d’erreur judiciaire.
Twaddle J.A. noted that the more common fact Le juge Twaddle a fait remarquer que lersz- 147
scenario is where a witness testifies that he or she  rio le plus courant esuagtuEmoin dit qu'il
recalls having made a previous identification of the  se souvient avoir idemtififieurement I'accues”
accused, but is unable to repeat the identification = mais est incapable de I'identifier de nouveau en
in court or to recall who was identified. He stated  cour ou de se rappeler qui il aédénaiféffirng
that the law is fairly clear that, in such circum-  que le droit est assez clair en pareil cas: on peut
stances, a police officer may be permitted to testify =~ permatura policier de eposer uniquement au
simply as to the specific photograph or person pin-  sujet de la photographie ou de la persoree indiqu”
pointed by the witness on that previous occasion: er@ntfement par leethoin:R. c. Tat (1997), 117
R v. Tat (1997), 117 C.C.C. (3d) 481 (Ont. C.A)). C.C.C. (3d) 481 (C.A. Ont.)erproir examia”
After reviewing some of the relevant jurispru-  certaingtarpertinents, le juge Twaddlestabli
dence, Twaddle J.A. distinguished the appellant's  une distinction entre le cas de I'appelant et des
case from cases such®a. He stated that, where a  affaires comfae Il a affirmé que, lorsqu’un
witness does not acknowledge having made a prioemoi ne reconngpas avoir effect une identifi-
identification, there is a problem because it is no  catioerizui'e, il en eSulte un proldme parce
longer the eyewitness implicating the accused, but  que c’est non plusdimtoculaire mais platia
the police. There is no way to test whether, in fact,  police qui implique I'actusy a aucun moyen
the eyewitness ever implicated the accused, elier si, en fait, le émoin oculaire a €a
because there is no testimony on point. im@iaccu®, en raison de I'absence aeni-
gnagea cetegard.

Twaddle J.A. stated that, given the inherent Le juge Twaddle a dit qu’en raison de la fragilit}48
frailty of identification evidence in any event, it ifente de la preuve d’identification il faudrait
would take exceptional circumstances for identifi-  de toute enardées circonstances exceptionnelles
cation evidence introduced as hearsay to be suffi-  pour qu'une preuve d'identificatsamée par
ciently reliable to be admissible under the princi- I-dwé soit suffisamment fiable poetré admissi-
pled approach to hearsay admissibility. He did not  ble selorcta fiopndfe sur des principes d'abor-
find such exceptional circumstances to exist in the  der 'admissilubt’la preuve par edire. Il a
appellant’s case. concla MNabsence de telles circonstances excep-

tionnelles dans le cas de I'appelant.

Moving on to consider whether this ground of Passant ensuita la question de savoir si cé4d
appeal could nonetheless be dismissed on the basis  moyen d'appel peanaibimisefre reje¢” pour
that the trial judge’s cautionary instruction to the  le motif que la mise en garde du juge ekigqaroc’
jury negated any miscarriage of justice, Twaddle jury avait antouife erreur judiciaire qui pouvait
J.A. held that the jury verdict might reasonably  aet#rdommise, le juge Twaddle a conclu que le
have been different if the two officers had not been  verdict rendu par le jury aurait pu raisonnablement
permitted to testify on the alleged identification by etre"diférent si les deux policiers n'avaient s
Cheryl Ball. He stated that Ball's identification of  autesa #moigner au sujet de lagaunge iden-
the appellant was important because it placed the tification par Cheryl Ball. Il acaffirenl'identi-
appellant in St. Norbert, whereas without Ball's fication de I'appelant par &alt importante
identification the appellant was last seen “halfway  parce qu’'elle situait 'apgeBntNorbert, tandis
across the city from where the crime occurred” que, si on fait abstraction de lidentification par
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(p. 176). Although the trial judge cautioned the
jury as to the frailty of the evidence, he also left it
to the jury to decide whether to accept the identifi-
cation evidence. Twaddle J.A. found that there was
a reasonable possibility that the jury would not
have convicted the appellant if Ball had not identi-
fied the appellant as the driver of the car that fol-
lowed Cook and Weselowski to St. Norbert. This

Ball, I'appelant asfaitapecu pour la dermre
faiBADUCTION] «a mi-chemin entre le lieu du
crime et I'autre bout de la ville» (p. 1at6p M~

le juge despm@anis le jury en garde contre la
fragit€ la preuve, il lui a quandeme laiss’le
soinat@d#r d’'accepter ou non la preuve d'iden-
tification. Le juge Twaddle a conclu qu'il y avait
une possibiiiSonnable que le jury n'ait pas

piece of evidence might have been the “last straw”, ecla I'appelant coupable si Ball ne l'avait pas

he said, allowing the Crown to meet its onus.

idemtifommeetant le conducteur de I'automo-

bile qui avait suivi Cook et Weselowski jusqust.
Norbert. Ceteléement de preuve pouvait, selon lui,
avoir ét ce qui en fin de compte avait permis au
ministére public de s'acquitter de son obligation.

(c) The Instruction on Reasonable Doubt

c) La directive sur le doute raisonnable

Twaddle J.A. stated that there is a problem in Le juge Twaddle a affire’qu’il est probdma-

instructing a jury, as the trial judge did in this case,
that the word “reasonable” in the criminal standard
of proof beyond a reasonable doubt is to be under-
stood in its everyday, ordinary meaning. By this
understanding, he said,
doubt” would mean that even a legitimate doubt
would not stand in the way of conviction if the
doubt was only moderate, or only made guilt prob-
able. Twaddle J.A. referred on this point to the rea-
sons of this Court ihifchus, supra, where Cory J.
stated that, while a jury should be told that abso-
lute certainty is not required in order to convict,
the jury should also be told that something more
than mere probability of guilt is required for a con-
viction.

tigue deadira jury, comme l'a fait le juge du

@esoen I'espce, que le mot «raisonnable», dans

la norme de la preuve hors de tout doute raison-
nable qui s’applique erermatiiminelle, doit

the term “reasonabletre pris dans son sens ordinaire de tous les jours.

Selon cette iptatjpn, a-t-il dit, I'expression

«doute raisonnable» signifierait cgraenin

doetgtithe n'emgtherait pas uneedlaration
de culpabillE douteetait seulement medt ou

s'il ne faisait que rendre probable la culpabiit’

ce propos, le juge Twaddle aeramxogiotifs
de notre Cour d#fickus, précit, al le juge
Cory a affoimé, nefne si on doit dir@ un jury
gue la certitude absolue n’est pas requise pour ren-

dre un verdict de culpabdit'on doit aussi lui dire

gu’il faut plus qu’une simple probabditde culpa-
bilite pour le faire.

Twaddle J.A. stated that an omission to instruct Le juge Twaddle a affirem’que I'omission de

the jury that a probability of guilt is not a sufficient
basis upon which to convict, when the jury is

episer au jury que la probabditde culpabilig

n'est pas un motif suffisant pour prononcer une

instructed that absolute certainty of guilt is not ecldration de culpabibt lorsqu’on lui dit que la

required, will ordinarily be a fatal error justifying a
new trial. He found that the requirement to instruct
the jury that “beyond a reasonable doubt” means
something more than “proof on the balance of
probabilities” is particularly acute where, as in the
appellant’'s case, the trial judge tells the jury that
the words “reasonable doubt” are to be understood
in their ordinary, everyday meaning and not as
having a special connotation in the criminal law

certitude absolue de culgabiiist pas requise,

constitue ordinairement une erreur fatale qui justi-
fie la tenue d’'un nouveas.pitog conclu que
I'exigence d’informer le jury que I'expression
«hors de tout doute raisonnable» signifie plus
gu'une «preuve seloaplangéfance des proba-
ebilit’est particidrement cruciale lorsque,
comme dans le cas de I'appelant, le jugesiu proc’
dit au jury que l'expression «doute raisonnable»
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context. FollowingLifchus, supra, Twaddle J.A.  doiefre prise dans son sens ordinaire de tous les
held that a review of the trial judge’s charge to the  jours et nomtpagdnsidiée comme ayant une
jury as a whole in this case gave rise to a reasona-  connotation pamialdins le contexte du droit
ble likelihood that the jury misapprehended the  criminel. Suivantetdifthus, précité, le juge
standard of proof, such that a new trial was Twaddle a conclu que I'examen de I'ensemble de
required. 'expos” du juge du pra@s au jury en l'esre
engendrait une probab#itfaisonnable que le jury
ait mal compris la norme de preuve applicable, de
sorte qu’un nouveau preségtait requis.

IV. Issues IV. Les questions en litige
Three issues of law are presented by this appeal: Le présent pourvoi soalie trois questions del>?

droit:

1. Did the majority of the Manitoba Court of 1. La Cour d'appel du Manitab& ‘majori€
Appeal err in law in affirming the trial judge’s a-t-elle commis une erreur de droit en confir-
decision to admit Jodie Giesbrecht's testimony mantelgisibn du juge du pres’ d’admettre
regarding a statement of intention made by the efaoignage de Jodie Giesbrecht concernant
deceased Bernard Cook? lectdration d’'intention de feu Bernard Cook?

2. Did the majority of the Manitoba Court of 2. La Cour dappel du Manitab& ‘majori&
Appeal err in law in affirming the trial judge’s a-t-elle commis une erreur de droit en confir-
decision to admit the testimony of Constables mantelzisibn du juge du pres d’admettre
Madden and MaclLeod regarding an out-of- dendignage des agents Madden et MaclLeod
court identification made by Cheryl Ball? concernant l'identification extrajudiciaire par

Cheryl Ball?

3. Did the majority of the Manitoba Court of 3. La Cour dappel du Manitab& ‘majori&
Appeal err in law in finding that the trial judge a-t-elle commis une erreur de droit en concluant
had explained the concept of reasonable doubt que le juge despm@it suffisamment
to the jury in an adequate manner? exmiqu’jury la notion de doute raisonnable?

V. Analysis V. Analyse

A. The Hearsay Issues A. Les questions relatives au oui-dire
(1) Introduction (1) Introduction

The law of hearsay in Canada and throughout Le droit de la preuve par odire au Canada et193
the common law world has long been governed by  dans les ressorts de common law a lagt§temps ~
a strict exclusionary rule relaxed by a complex egirpar uneeagle d’exclusion stricte terepSe par
array of exceptions. Recently, as notedSmnith, une &frie complexe d'exceptions. eBEmment,
supra, at p. 932, this Court has moved in a new comme on I'a seutigns I'aret Smith, précité,
direction by adopting a principled approach toa la'p. 932, notre Cour a chang’orientation en
hearsay “governed by the principles which under-  adoptant unen fdpnd&e sur des principes
lie the rule and its exceptions alike”. According to  d'aborder Ieding, qui est «@@ie par les prin-
this approach, hearsay evidence may be admissi- cipes qui sous-tendgle EnsSi que ses excep-
ble, notwithstanding the inapplicability of the cate-  tions». Selon cedthadé, la preuve par edire
gorical exceptions on the facts of the case, pro- |t admissible malgrTinapplicabili® des
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vided the criteria of necessity and reliability set out egaties d'exceptions aux faits de [I'affaire,
in Khan are met. pourvu que les @iits de atessit” et de fiabili
énon&s dans l'aef Khan soient respees.

The majority in the Court of Appeal below was La Cour d’appeh’la majori€ était d'avis que la
of the view that hearsay evidence should be admis-  preuve patireudevrait €tre admissible soit
sible either where the evidence falls within a tradi-  lorsqu’elleveeld’une exception traditionnel&e °
tional hearsay exception, or where the evidence is edirdu oudire, soit lorsqu’elle est admissible

admissible using the principled approach devel- selondthode fondé sur des principestablie
oped inKhan andSmith. Twaddle J.A., dissenting,  dans lesetsiRhan et Smith. Le juge Twaddle,
held that the principled approach must prevail in  dissident, a conclu quethiadea fondé sur des
determining hearsay admissibility, and that the fact  principes doit I'emporter lorsqu'il s'agitete d”
that the evidence in the particular case fell withina  miner I'admissiliiit’la preuve par edire, et
traditional hearsay exception was insufficient que le fait que la preuve erdéespit releg’
standing alone to determine its admissibility. d'une exception traditionaelie €gle du ouv’
dire était insuffisanta’lui seul pour enatérminer
I'admissibilité.

My approach in these reasons is as follows. First Dans les m&ents motifs, je prece de la fegn
of all, and with respect for the contrary view, | am  suivante. Tout d’abord et en &faterdt’e pour
of the opinion that the Court of Appeal erred in I'opinion contraire, je suis d’avis que la Cour d’ap-
finding that Cook's statement to Giesbrecht fit  pel a commis une erreur en concluant ecla-la d”
within the present intentions exception to the hear-  ration de E€diksbrecht relevait de I'exception
say rule. | reach this conclusion for two reasons:  des intentions existaritesegle du owdire.
the statement was made under circumstances of  Deux raisons m'iacitemtcette conclusion: la
suspicion, and it was used to prove the intentionsecladation aefé faite dans des circonstances dou-
of someone other than the declarant. Having so  teuses et as¢ablir les intentions d’'une per-
concluded, it is necessary to ask whether the state-  sonne autre que son auteur. Une fois cette conclu-
ment was admissible under the principled  siometiil faut se demander si ladarationetait
approach, as enunciatedhan, supra, andSmith,  admissible en vertu de laeatmode fondé sur des
supra. | conclude that it was not, much for the  principes, comme deopent les aafs Khan et
same reasons that it does not fall within the preser@mith, précités. Je conclus qu’elle nestdit pas, et
intentions exception. Answering this question also a@eu pes pour les ®rmes raisons qu'elle ne
raises issues respecting the interaction between the everphls de I'exception des intentions existantes.

principled approach and the existing exceptions. |  dponsea’cette question saueégalement des
conclude that in the event of a conflict between the  questions relaivésteraction de la mthode

two, it is the principled approach that must prevail.  fdur des principes et des exceptions exis-
The governing principles for hearsay admissibility  tantes. Je conclus que, en cas de conflit entre les
must be reliability and necessity. deux, c’est Ethode fondé sur des principes qui

doit 'emporter. Les principesgissant I'admissi-
bilite du ourdire doiventetre la fiabiligé et la
nécessit’

| begin my analysis with a brief discussion of Je commence mon analyse par un bref examen
the nature and purpose of hearsay evidence, which  de la nature et de I'objet de la preuvdiggar ou”
| hope will be helpful in defining the precise hear-  qui, je l&spsera utile pourefinir précigment
say issues in the appeal, and the problem posed for  les questions relativesdlieei qui’se posent en
the trial process by hearsay evidence more broadly. etesgt, de fmn plus grérale, le prol@dme
Next, | consider in turn the admissibility of Jodie  que pose la preuve pdireulans un pras. Je



[2000] 2 R.C.S. R. C. STARR Le juge lacobucci 227

Giesbrecht's testimony regarding Bernard Cook's  vais ensuite examioer de ofe I'admissibilig
statement of intention, and the admissibility of e@mbignage de Jodie Giesbrecht concernant la
Constables Madden’s and MacLeod’s testimony eclaration d'intention de Bernard Cook, et I'ad-
regarding Cheryl Ball's out-of-court identification.  missitglidu €moignage des agents Madden et
As | will explain below, both statements were = MaclLeod au sujet de [lidentification extrajudi-
unreliable and should have been excluded under ciaire par Cheryl Ball. Comme je vais I'expliquer
both the traditional exception and the principled plus loin, les deecladitions rétaient pas
approach. fiables et auraient éfre€cartesa la fois en vertu
de l'exception traditionnelle et en vertu de la
méthode fondé sur des principes.

(2) The Nature and Purpose of Hearsay (2) La nature et I'objet de la preuve-gaeou”
Evidence

The hearsay rule is a notable exception to the La régle du owudire constitue une exception157

general evidentiary principle that all relevant evi-  remarquable au prin@pérad”en matfe de
dence is admissible. To repeat, hearsay evidence  preuve, qui veut gelérmrtt 'de preuve perti-
was traditionally excluded unless the hearsay evi-  nent soit admissible. Encore une fois, la preuve par

dence came within one of the so-called exceptions I-diveétait traditionnellementcarge sauf si elle
to the rule. While it is very difficult to express an  relevait de l'une des dites exceptitmmsegle.

entirely complete definition of “hearsay evidence”,  Bien qu'il s@stdifficile de donner uneeéini-
it will be useful to elaborate briefly on the princi-  tion tautfait compéte de la «preuve par iU
pal defining features of hearsay before beginning  dire», il sera utile de dorevembent deseatails
to analyse the hearsay issues in this appeal. sur les principalesristiqu€s dferminantes

du ou-dire avant dentreprendre lanalyse des
questions relatives au mdire dans le m@Sent
pourvoi.
Hearsay issues most typically arise when a wit- Les questions relatives auiadife se posent le 158
ness at trial testifies regarding the contents of an  plus souvent lorsgmiomtau proes &pose au
earlier, out-of-court statement. Bernard Cook's  sujet du contenu declardfion extrajudiciaire
alleged statement to Jodie Giesbrecht fits within ed@tte. La dclaration que Bernard Cook aurait
this most simple definition. A statement can be  faitdodie Giesbrecht correspoadtétte dfini-
hearsay even though the out-of-court statement tion on ne peut plus simpleedlaratn peut
was made by the witness at trial, or even in some constitueridiireuiéme si la dclaration extra-
cases where the only “statement” was a non-verbal judiciagt® $aite par le @émoin au proes, ou
assertion. The breadth of the hearsay rule is illus- empy"dans certains cas, lorsque la seuéelach-
trated in this case by the hearsay evidence regard-  ét@it>une affirmation non verbale. La pmt’
ing Cheryl Ball's out-of-court identification, dis- de lagle du oudire est illustee en I'espte par
cussed more fully below. Ball was a witness in the  la preuve padir@uconcernant I'identification
trial proceedings in this case yet has also been pos-  extrajudiciaire par Cheryl Ball, qui esteanalys’
ited as an out-of-court declarant for the purpose of  plus @iepEnt ci-ams. Ball €tait un €moin
the hearsay rule, because Constables Madden and  as glans la @sente affaire, ce qui ne I'a pas
MacLeod testified about her out-of-court state- enipé dEtre dfsigrée commeetant 'auteur
ments identifying the appellant. d’'unedération extrajudiciaire pour les fins de la
regle du oudire, en raison duethoignage des
agents Madden et MacLeod concernant sedad”
rations extrajudiciaires dans lesquelles elle identi-
fiait 'appelant.
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The difficulty encountered in defining hearsay La difficulté qu'il y aa d&finir le ou-dire aete
has been acknowledged many times by courts and  recarmaé@ies reprises par les tribunaux et par
by learned authors on the law of evidence: see, les auteurs de doctrine sur le droit de la preuve:
e.g.,R v. Abbey, [1982] 2 S.C.R. 24, at pp. 40-41,  voir, par exemple, dtaR" c. Abbey, [1982] 2
per Dickson J. (as he then was), citiBgipson on  R.C.S. 24, aux pp. 40 et 41, le juge Dickson (plus
Evidence (12th ed. 1976 (supplemented to 1980)), tard Juge en chef),Rfii@adn on Evidence (12
para. 625, at pp. 263-64. More recent definitions oed. 1976 (avec supplients jusqu'en 1980)),
hearsay have focussed upon the precise evidentiary  par. 625, aux pp. 263 et 2@findiess plus
concerns underlying the exclusionary rule, namelyecentes du atdire ont mis I'accent sur les gwc-
the absence of an opportunity for meaningful, con-  cupatiogmes’en matie de preuve qui sous-
temporaneous cross-examination of the out-of- tendergdk d’exclusiona savoir I'impossibi-
court declarant in court under oath or solemn affir- e tI faire subir en couar 'auteur de la eClara-
mation, regarding the truth of the specific state-  tion extrajudiciaire, sous la foi du serment ou
ment or expressive conduct that is sought to be  d'une affirmation solennelle, au maoEn@pr’
admitted as proof of its contents. The central con- il fait cefteladdtion, un contre-interrogatoire
cern revolves around the inability to test the relia-  utile surelaci€ de la dclaration ou conduite
bility of the declarant’s assertion. As stated by the  expressive pat&uljue I'on chercha Taire
Law Reform Commission of Canada in its 1975 admettre comme preuve de son conteeocta pr’
Report on Evidence, at pp. 68-69: cupation majeure a trait'impossibilitt de &ri-
fier la fiabilité de [laffirmation du dclarant.
Comme l'a affirn€ la Commission desforme du
droit du Canadaa la p. 77 de soRapport sur la
preuve publié en 1975:

Hearsay statements are excluded from evidence in tri- Le droit refuse d’admettre en preectatatiats
als because of the difficulty of testing their reliability. If pan-diré a cause de la difficidt’d’en contoler la
a person who actually observed a fact is not in court, buteraci&. Si au lieu d’entendre laedosition de celui qui
a statement he made to someone about it is introduced a®bsefait particulier, on se contente deganter
in evidence, there is no way of inquiring into that per- en preuve edeardfion qu'il a faitea'ce sujea’un
son’s perception, memory, narration or sincerity. His tiers, il n'est pas possible de anktpesuve la per-
statement about the fact might be false because he mis- ception de l'auteur eddatatidh, sa erhoire, sa
perceived it or did not remember it correctly, or he may relation du fait en question ouesiésilice peut que
have misled the person to whom it was made because he eclsaation s’agre inexacte soit parce qu'il a eu du
used words not commonly used, or he may simply have fait une mauvaise perception, soit parce qu’il ne s’en
lied about it. These factors, which determine the relia- souvient pas correctement, soit parce qu’il a induit son
bility of his statement, can only be tested if he is in the interlocuteur en erreur en employant des mots qui ne
courtroom and subject to cross-examination. sont pas d’'usage courant, soit parce qudhmerdarr”
menti. Si on veut coriér ces divers facteurs sur les-
quels repose laeraci€ d’'une @claration, il faut que
son auteur soit psenta I'audience et qu'il soit soumis
au feu du contre-interrogatoire.

It was this fundamental concern with reliability C'esta cette peoccupation fondamentale de fia-
to which Lamer C.J. was adverting when, speaking ebiljtie faisait allusion le juge en chef Lamer
for the majority of the Court iR v. B. (K.G.), lorsque, s’exprimant au nom de la Caula 'majo-
[1993] 1 S.C.R. 740, at p. 764, he articulated the e dihs l'aret R. c. B. (K.G.), [1993] 1 R.C.S.
central “hearsay dangers” as “the absence of an  &48,p. 764, il a affirm’que les principaux
oath or solemn affirmation when the statementwas  «dangers [...] de la preuva-gae>oétaient
made, the inability of the trier of fact to assess the  «I'absence de serment ou d'affirmation solennelle
demeanour and therefore the credibility of the  au momena cEclaration aefé faite, 'impossi-
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declarant when the statement was made (as well as e diif le juge des faitsalaluer le comporte-
the trier's inability to ensure that the witness actu-  ment et, paeqgoest, la @dibilité de I'auteur
ally said what is claimed), and the lack of contem-  deddadation au momentuoil I'a faite (ainsi
poraneous cross-examination by the opponent”.  que l'impossibiitir le juge des faits de s’assu-
See similarly E. M. Morgan, “Hearsay Dangers rer quenaoih a vraiment dit ce que I'ongtend
and the Application of the Hearsay Concept” qu'il a dit), et 'absence de contre-interrogatoire
(1948), 62Harv. L. Rev. 177; S. Schiff Evidence  par I'adversaire au momentguis ai la cEclaration
in the Litigation Process (4th ed. 1993), vol. 1, at at faite». Voir, dans le ame sens, E. M.
pp. 239-41. Morgan, «Hearsay Dangers and the Application of

the Hearsay Concept» (1948), 6@rv. L. Rev.

177; S. Schiff,Evidence in the Litigation Process

(4e éd. 1993), vol. 1, aux pp. 239241.

Cross on Evidence (7th ed. 1990) describes the DansCross on Evidence (7¢ éd. 1990), 'auteur 161
hearsay rule in the following terms, at p. 42: ecrdf ainsi la egle du owvdire, a la p. 42:

... an assertion other than one made by a person whil@rRADJCTION] . . . une affirmation autre que celle faite

giving oral evidence in the proceedings is inadmissible par une personrengigre au cours d'un pres est

as evidence of any fact asserted. [Emphasis in original.] inadmissibleomme preuve des faits qui y sont rap-
portés. [En italique dans I'original.]

It is of interest to note that the above formulation |l estreg§ant de noter que la formulation sus-
was adopted as correct by the House of Lord® in mentionee aet jugge exacte par la Chambre des
v. Sharp, [1988] 1 W.L.R. 7, at p. 11. Though for-  lords dans €aR."c. Sharp, [1988] 1 W.L.R. 7a’
mulated differently, the definition of hearsay la p. 11. Quoique farendiféremment, la efi-
promulgated by the United States Federal Rule of  nition didio&'promulgee auxEtats-Unis par
Evidence 801 is similar; “Hearsay’ is a statement, dgle 801 ded-ederal Rules of Evidence est
other than one made by the declarant while testify-  similaireAQUCTION] «Le “oui-dire” est une
ing at the trial or hearing, offered in evidence to ecldration, autre que celle que lectiirant fait en
prove the truth of the matter asserted”. “Statement’emdignant au pr@s oua l'audience, @sente en

is defined as “(1) an oral or written assertion or (2)  preuve etallif la \Eraci€ de l'affirmation qui
nonverbal conduct of a person, if it is intended by  est faite». Le nemiardfion» estefini comme
the person as an assertion”. The most recent edifRADUCTION] «(1) une affirmation orale oactite

tion of Professor McCormick's treatise on evi- ou (2) un comportement non verbal d'une per-
dence KcCormick on Evidence (5th ed. 1999), sonne, si celle-ci veut qu'il constitue une affirma-
vol. 2, at § 246) has adopted this definition. tion». Le professeur McCormick adopteefiette d”

nition dans IEdition la plus ecente de son trait
sur la preuveMcCormick on Evidence (5¢ éd.
1999), vol. 2, au § 246.

These articulations of the hearsay rule make Il ressort clairement de ces formulations de 182
clear that hearsay evidence is defined not by theeglerdu oudire que la preuve par pdire se @fi-
nature of the evidencper se, but by the use to  nit en fonction non pas de la nature de la preuve
which the evidence is sought to be put: namely, to  elexe)'mais de l'utilisation que I'on cherche °
prove that what is asserted is true. When the out-  en faisayoir,etablir la \€raci€ de ce qui est
of-court statement is offered for its truth, the  affirnilorsqu’on invoque uneedlaration extra-
inability to cross-examine or “test” the source of judiciaire pouremnadtitrer la gfacig, I'impossi-
the evidence in court under oath or solemn affir- dili€ contre-interroger la source de cette preuve
mation as to the truth of the assertion undermines  en cour, sous la foi du serment ou d’'une affirma-
its reliability: see I. Youngern Irreverent Intro-  tion solennelle, en vue de esifier» la \éracig de
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duction to Hearsay (1977), an address to the [Iaffirmation qui est faite en mine la fizxbildir
American Bar Association Annual Meeting, I. Youngsn, Irreverent Introduction to Hearsay
Atlanta, Georgia, August 11, 1976. In short, the  (1977), allocution preeolws de I'assemdéd
essential defining features of hearsay are the pur-  annuelle de I'’American Bar Associatioa tenue °
pose for which the evidence is adduced, and the  Atlanta, eengi®; le 11 aat” 1976. Bref, les
absence of a meaningful opportunity to cross-  caratijues dfterminantes essentielles dui-ou”
examine the declarant in court under oath or sol-  dire sont le but dans lequel la preusseasepr’
emn affirmation as to the truth of its contents. et 'absence d’'occasion utile de contre-interroger le

déclarant en cour, sous la foi du serment ou d’'une

affirmation solennelle, relativement la \éracig

du contenu de cette preuve.

163 with this understanding of the nature and pur- Ayanta I'esprit cette conception de la nature et
pose of the hearsay rule in mind, | now turn to  du but dedterdu oudire, je vais maintenant
consider the hearsay evidence and exceptions at  examiner la preuva-giae eti'les exceptions
issue in this appeal. qui sont en cause dansegept pourvoi.

(3) Admissibility of Cook’s Statement of Inten- (3) Admissilglide la dclaration d’intention
tion de Cook
(a) The Proposed Use of Cook’s Satement a) L' utilisation proposée de la déclaration de
Cook

164 Assuming the veracity of Jodie Giesbrecht's tes- Si le moignage de Jodie Giesbrecht au psoc’
timony at trial, approximately one hour before  esttenu poeaZook a dia Giesbrecht, envi-
Cook was killed, he told Giesbrecht that he had to  ron une heure aear W, qu’il devait TRA-
“go and do an Autopac scam with Robert”, mean-DUCTION] «aller frauder I'’Autopac avec Robert»,
ing the appellant. c’est-dire I'appelant.

165

The first stage of the hearsay analysis is to ask La preméreétape de I'analyse du Bdire con-
whether Cook’s out-of-court statement to  sstee demander sile but dans lequel on cherche
Giesbrecht is sought to be adduced in order ta pEsenter la €claration extrajudiciaire de Coak °
prove the truth of its contents. The Crown  Giesbrecht esaldlir la \€raci€ de son contenu.
acknowledged in the courts below that the purpose  Le mipigtublic a reconnu devant les tribunaux
of adducing Cook’s statement was to illustrate  d’instancerigife que la @sentation de la
Cook’s immediate intention, shortly prior to his edfaration de Cook visaét dmontrer I'intention
death, to go with the appellant to wreck a car for  adiate de Cook, peu de temps avant smsl’
insurance purposes. Cook's intended course of  d'aller avec I'appelant envoyer une autaiaobile
action on the night of his murder was relevant, the  ferrailleles fins d'assurance. Lacfm, dont
Crown argued, because the jury could infer from  Cook comptait agir lawniliaéte assassaétait
this evidence of intention that Cook followed  pertinente, selon le mirigiublic, parce que le
through on his intention, thus shedding light upon  jury pouvaduide de cette preuve d'intention
the location of the murders and the presence of a  que Cook avadé sioited son intention, ce qui
wrecked car at the scene. The Crown submitted  expliquait donc I'endrdésormeurtres avaient
that the statement, if true, also linked the appellanétt commis et la gsence d’une automobile acci-
to Cook, the car, and the scene. In short, the inten- edeqif ces lieux. Le min&€ public a soutenu
tion to “go and do an Autopac scam with Robert”  que éamlaration, si elleetait \eridique, reliait

eégalement I'appelarst Cook,a 'automobile et aux
lieux. Bref, l'intention d’«aller frauder I'Autopac
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is the content of Cook’s statement, and the Crown  avec Robert» constitue le contenectiediati
sought to use the statement as proof of its contents.  de Cook, et leripigblic a cher@a utiliser
cette d'claration comme preuve de son contenu.

It is very important to note that the Crown’s pro- |l est tEs important de souligner que le minist86
posed use of Cook’s statement to Giesbrecht wenere public ne comptait pas utiliser lacdtfration
beyond proving just Cook’s intentions. In his clos-  de CaolGiesbrecht seulement poetablir les
ing address to the jury, Crown counsel argued that  intentions de Cook. Dans sanfigb@si jury,

Cook’s statement proved that the appellant “pro-  le substitut du procumetraba fait valoir que la
posed that [Autopac] scheme to Cook because itecladation de Cook prouvait que I'appelant avait
would isolate Cook if he followed along with it, THADUCTION] «propo& ce plan [concernant I'Au-
without alarming him”. Given the trial judge’'s topac]Cook parce que cela permettrait de l'isoler
instruction to the jury that it was “for [them] to  saeeiller aucune crainte chez lui s'il y partici-
decide whether the evidence of Cook’s statement  pait». Compte tenu de la directive du juge du pro-
about the scam goes as far as the Crown wouldes atix jues, selon laquelle il leurRADUCTION]
have [them] believe”, it is apparent that the evi-  «appart[enaitedilel si la preuve de ladara-
dence was also admitted in order to prove the tion de Cook au sujet de la fraude [allait] aussi loin
intentions, and subsequent actions in conformity que le mirispublic vou[lait] [leur] faire
therewith, of the appellant. By permitting the  croire», il appert queléstent de preuve ega-
Crown'’s argument to go to the jury, the trial judge  lensddmis pouetablir les intentions de I'ap-
expressly permitted the jury to infer the appellant's  pelant et les actes qu’il a accomplis pour donner
intentions and subsequent conduct based on  auites intentions. En permettant que l'argu-
Cook's statement of intention to Giesbrecht. ment du neréspublic soit soumia 'app€cia-

tion du jury, le juge du pr@s a expressnent per-

mis au jury de eduire de la éClaration d’intention

de Cooka Giesbrecht les intentions de I'appelant

et sa conduite subglente.

In light of these proposed uses of the statement, Compte tenu de ces utilisations propes de la 167
Giesbhrecht's testimony regarding Cook’s statementeclatation, le émoignage de Giesbrecht concer-
to her is hearsay and would generally be inadmissi-  nargdimtion que lui avait faite Cook est du
ble as such. It was an out-of-court statement, and it 1-dioe"et serait @féralement inadmissible pour
was offered by the Crown to prove the truth of the  cette raison. Il s'agissait ddataeation extraju-
matter asserted; namely, that Cook intended to do  diciaire que le ar@nigtiblic a pESente en
an Autopac scam with Starr. The next stage of the  preuvegbabiir la \€racig de I'affirmation qui
hearsay analysis is to examine whether Giesetait faite,a savoir que Cook avait I'intention de
brecht’s evidence is nonetheless admissible under  frauder I'Autopac avec SttapelSuivante de
the appropriate exception. I'analyse du-diré consiste \erifier si le Emoi-

gnage de Giesbrecht estanimoins admissible en
vertu de I'exception pertinente.

(b) The “Sate of Mind” or “Present Inten- b) L'exception de I'«état d'esprit» ou des
tions” Exception to the Hearsay Rule «intentions existantes» a la régle du oui-dire
(i) Scope of the Rule (i) La pa€ de laegle

The Crown argued that the “state of mind” or Le minis€re public a fait valoir que I’exception168

“present intentions” exception to the hearsay rule  detdid’esprit» ou des «intentions existant@s»
applied to render Cook’s statement to Giesbrecht elgler'du oudire avait pour effet de rendre
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admissible. This exception was most recently dis- admissibleedtardtion de Coola ‘Giesbrecht.
cussed in detail by this Court imith, supra, Cette exception a, la deené fois,e¥ examiee en
where it was recognized that an “exception to the  profondeur par notre Cour datStig, pré-
hearsay rule arises when the declarant’s statemente, aitil a é# reconnu qu’'une «exceptian la
is adduced in order to demonstrate the intentionsgeglerdu oudire s’applique lorsque laedlaration
or state of mind, of the declarant at the time when  écladant est msenée pour dmontrer ses
the statement was made” (p. 925). Wigmore has intentions oatabd’ésprit au momenual I'a
argued that the present intentions exception also  faite» (p. 925). Wigmore a fait valoir que I'excep-
includes a requirement that a statement “be of a  tion des intentions existantes comporte aussi une
present existing state of mind, and must appear to  exigence selon laquelle deladition TRADUC-
have been made in a natural manner and not undeioN] «doit refleter unétat d’ esprit actuel et doit
circumstances of suspicion'Wigmore on Evi-  parafre avoireté faite de mamire naturelle et non
dence, vol. 6 (Chadbourn rev. 1976), at § 1725, pas dans des circonstances dout@igmere
p. 129 (emphasis in original). L'Heureux-Daid’, on Evidence, vol. 6 (Chadbourn rev. 1976), au §
at para. 63 of her reasons, denies that Wigmore's 1725, p. 129 (en italique dans l'original). Au para-
suggestion has ever been adopted in our jurispru- graphe 63 de ses motifs, le juge L'Heuesux-Dub”
dence. As | will discuss below, regardless of affirme que la proposition de Wigmore n’a jamais
whether the present intentions requirement eveett adopte dans notre jurisprudence. Comme nous
had such a requirement, the principled approach le verrons plus loin, peu importe que I'exception
demands that it must have it now. | will therefore  des intentions existantes ait jamais eoomeort”
examine the admissibility of Cook’s statement telle exigencegthade fondé sur des principes
under the present intentions exception in light of  requiert qu’elle la comporte maintenant. Je vais
that understanding. donc examiner I'admissibilité la @claration de
Cook en vertu de I'exception des intentions exis-
tantes, en tenant pour acquis que I'exception des
intentions existantes comporte cette exigence.

In Smith, Lamer C.J. explained that the excep- Dans l'arét Smith, le juge en chef Lamer a
tion as it has developed in Canada permits the epliqué I'exception qui est applige” au
admission into evidence of statements of intent or ~ Canada permet I'admission en preladadas d”
of other mental states for the truth of their contents  tions d’intention et d'@&tatssd’esprit poueta-
and also, in the case of statements of intention in  blietaci€ de leur contenu et, notamment dans
particular, to support an inference that the declar- le cas aidarafions d'intention, powstayer la
ant followed through on the intended course of eduttion que le eflarant a doresuitea’ la faon
action, provided it is reasonable on the evidence dont il comptait agir, pourvu que la preuve per-
for the trier of fact to infer that the declarant did  mette raisonnablement au juge des faidside d
so. At the same time, there are certain inferences qgueclardnt I'a fait. En mfme temps, il n'est
that may not permissibly be drawn from hearsay pas permis de se servir de la preuvedpar ou”
evidence of the out-of-court declarant’s intentions.  pour effectuer certaddestibns concernant les
On this point, Lamer C.J. cited with approval (at intentions de l'auteur d’ackardtion extrajudi-

p. 927) from the judgment of Doherty J.Rn(R),  ciaire. A ce propos, le juge en chef Lamer acit’
supra, at pp. 343-44, where the case law was sum-  en l'approwvdatp; 927), un extrait de l&ci-

marized as follows: sion du juge Doherty dans(R.), précit, aux
pp. 343 et 344, wla jurisprudence esesunge
ainsi:

The evidence is not, however, admissible to show theTRADUCTION] Toutefois, la preuve n'est pas admissible
state of mind of persons other than the deceased (unless pour mataied Esprit de personnes autres que la
they were aware of the statements), or to show that per- persemtdal @ moins que celles-ci n'aieeté” au
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sons other than the deceased acted in accordance with courardgcthgatidns) ou pouetablir que des per-

the deceased’'s stated intentions, save perhaps cases sonnes autres que la peggdarmmntdona’suite

where the act was a joint one involving the deceased aux intentions explicites de cedte,dsauf peuttte

and another person. The evidence is also not admissible dans le cas d'un acte que la peEsdEetdine

to establish that past acts or events referred to in the autre personne ont accompli ensemble. La preuve n’est

utterances occurred. pas non plus admissible ptablif que les actes ou
événements aatieurs mentiones dans lesatlarations
se sont produits.

As noted by J. Sopinka, S. N. Lederman and A. Comme lont soulig” J. Sopinka, S. N.170

W. Bryant, in The Law of Evidence in Canada Lederman et A. W. Bryant daie Law of Evi-

(2nd ed. 1999), at § 6.236, i@mith the Court dence in Canada (2¢ éd. 1999), au § 6.236, notre
adopted “the proposition that the admissibility of  Cour a alogéins I'aret Smith, [TRADUCTION]
statements of intention were to be limited to the  «la proposition selon laquelle seulesléaa-d”
declarant’s state of mind and could not be used to  tions d'intention portanetsdird'ésprit de leur
prove the act or intention of any other person”. Itis  auteur seraient admissibles etlegatidhs ne
important to emphasize that even in “cases where  pourraiertneastili€es pour prouver l'acte ou

the act was a joint one involving the deceased and  l'intention de toute autre personne». |l importe de
another person”, the hearsay is not generally souligner qgreendans «le cas d'un acte que la
admissible to show the intentions of a third party. |  personeetddé et une autre personne ont
draw this conclusion for two reasons. accompli ensemble», igi@in'est ghérale-

ment pas admissible pouemiontrer les intentions
d'un tiers. Deux raisons m’'aanenta tirer cette
conclusion.

First, | can find no support in Canadian jurispru- Premgrement, je ne trouve rien dans la jurisprﬁ-71
dence for the proposition that statements of inten-  dence canadienmtageila proposition selon
tion are admissible against someone other than the  laquelleetdaradions d'intention sont admis-
declarant, apart from the one comment by Doherty  sibles contre une personne autre que lear auteur, °
J. noted above. Any other interpretation focusses I'exception du commentaire susreemtigngé
on the exception and ignores the rule. In support of  Doherty. Toute autre etdégor est axe sur
the proposition quoted above, Doherty J. cited I'exception et ne tient pas compteedéela r’
three U.S. cases. All three had held that statements  I'appui de la proposition susreentiennge
about joint acts were only admissible to prove the  Doherty ea toiis dcisions araficaines. Dans
state of mind of the declarant: sédes v. United les trois cas, la cour a conclu que legldfations
Sates, 432 A.2d 739 (D.C. App. 1981), at pp. 745-  relativesdés actes accomplis conjointement
46; United Sates v. Brown, 490 F.2d 758 (D.C.  mptaient admissibles que pour prouvetdt d’es-

Cir. 1973);People v. Madson, 638 P.2d 18 (Colo.  prit duedlarant: voirGiles c. United Sates, 432
1981). See alsBhepard v. United States, 290 U.S.  A.2d 739 (D.C. App. 1981), aux pp. 745 et 746;
96 (1933), at pp. 105-6; D. Kiesel, “One Person’sUnited Sates c. Brown, 490 F.2d 758 (D.C. Cir.
Thoughts, Another Person’s Acts: How the Federal  19FP&pple c. Madson, 638 P.2d 18 (Colo.
Circuit Courts Interpret theHillmon Doctrine”  1981). VoiregalementShepard c. United Sates,
(1984), 33Cath. U. L. Rev. 699, at pp. 738-39; and 290 U.S. 96 (1933), aux pp. 105 et 106; D. Kiesel,
J. M. Maguire, “TheHillmon Case — Thirty-Three  «One Person’s Thoughts, Another Person’s Acts:
Years After” (1925), 38Harv. L. Rev. 709, at How the Federal Circuit Courts Interpret the
p. 721. Hillmon Doctrine» (1984), 33Cath. U. L. Rev.

699, aux pp. 738 et 739; et J. M. Maguire, «The

Hillmon Case — Thirty-Three Years After»

(1925), 38Harv. L. Rev. 709,a la p. 721.



172

173

174

234 R. V. STARR lacobucci J. [2000] 2 S.C.R.

Second, there are very good reasons behind the Deuxiémement, d’excellentes raisons sous-
rule against allowing statements of present inten-  tendeegla interdisant I'utilisation desedlara-
tion to be used to prove the state of mind of some-  tions d’intention existante pour preiatet' €S-
one other than the declarant. As noted above, the  prit d’'une personne autreeplarésnd Comme
central concern with hearsay is the inability of the = nous l'avons vu, le principakpreldue pose le
trier of fact to test the reliability of the declarant’s I-dife est I'incapacé’du juge des faits deen-
assertion. When the statement is tendered to prove fier la Bathdit’affirmation du dclarant. Lors-
the intentions of a third party, this danger is multi-  que dalatation est @sSente pour prouver les
plied. If a declarant makes a statement about the intentions d'un tiers, ce dangettslaccéala-
intentions of a third party, there are three possible  ration qu’'une personne fait au sujet des intentions
bases for this statement: first, it could be based on  d'un tiers peut avoir trois fondementstepremi’
a prior conversation with the accused; second, it ment, elle ggmutfonae sur une conversation
could be based on a prior conversation with a er@tre avec I'acces deux€mement, elle peut
fourth party, who indicated the third party’s inten- etre” fonge sur une conversation ari€ure avec
tions to the declarant; or third, it could be based on  une go®rpersonne, qui a fait part des inten-
pure speculation on the part of the declarant. tions du tieredardnt; troigimement, elle peut
Under the first scenario, the statement is doubletre fonde sur de simples hypabes de la part du
hearsay. Since each level of double hearsay museclaint. Selon le premiereswrio, la @claration
fall within an exception, or be admissible under the  constitue du doubidireuEtant done” que
principled approach, the mere fact that the declar- chaque niveau du douweeodoit relever
ant is making a statement of present intention is  d'une excepti@r@wdmissible en vertu de la
insufficient to render it admissible. The second etilmode fondé sur des principes, le simple fait
level of hearsay must also be admissible. gueeldadant fasse uneedlaration d'intention

existante est insuffisant pour la rendre admissible.
Le deuxeéme niveau de audire doit également
étre admissible.

The other two scenarios also clearly require Les deux autres emarios commandent aussi
exclusion. If the statement about joint acts is based = manifestement I'exclusion. 8tldaatibn au
on a conversation with a fourth party, then the sujet des actes accomplis conjointementeest fond”
statement is triple hearsay, or worse. If, on the  sur une conversation avec umengupérsonne,
other hand, it is based on pure speculation, then it eddadition constitue alors du triplealife ou
clearly is unreliable and does not fit within the  pis encore. Si, par contre, elle est feudde
rationale underlying the present intentions excep-  simples hggadhelle n'est manifestement pas
tion. fiable et n'est pas conforme au raisonnement qui

sous-tend I'exception des intentions existantes.

In conclusion then, a statement of intention can- En conclusion, une etlaration d’intention ne
not be admitted to prove the intentions of someone  saurait elbeacadmise pour prouver les inten-
other than the declarant, unless a hearsay exception  tions d'une personne autredarteadmoins
can be established for each level of hearsay. One  qu'il ne soit posstdélid'gu’une exceptiona °
way to establish this would obviously be the co- dgle du ouvdire s’appliquea’chaque niveau de
conspirator exception: sde v. Carter, [1982] 1  ourdire, ce qui pourraitevidemmentefre fait
S.C.R. 938; Sopinka, Lederman and Bryaapra, = notamment au moyen de I'exception des coauteurs
at pp. 303-7. This is no doubt what Doherty J. was  d’'un complot: Rioix Carter, [1982] 1 R.C.S.
referring to inP. (R), supra, when he spoke of  938; Sopinka, Lederman et Brygmtcit., aux
“cases where the act was a joint one involving the  pp.a3837. Il n’y a pas de doute que c'estace °
deceased and another person” (p. 344). Barring the  quoi le juge Doherty faisait allusion dsmis la d”
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applicability of this or some other exception to  sPn(R.), précitte, lorsqu’il a mentiors [TRA-

each level of hearsay involved, statements of joinbuUCTION] «le cas d'un acte que la personressd”

intention are only admissible to prove the declar- ee ét une autre personne ont accompli ensemble»

ant’s intentions. (p. 344A moins qu’il ne soit possible d’appliquer
cette exception ou quelque autre exceptan °
chaque niveau de edire en cause, lesedlara-
tions d’intention commune ne sont admissibles que
pour établir les intentions duedlarant.

(iiy Application to this Appeal (ii) Application au psent pourvoi

As noted above, the trial judge below admitted Comme nous l'avons vu, le juge du pesca 175

Cook’s statement to Jodie Giesbrecht as admissiblesciddl” que la dclaration de Cooka " Jodie
hearsay evidence of Cook’s “state of mind to go  Giesbretdit admissiblea ‘titre de preuve par
with the accused”, and as evidence from which the 1-doe” de TRADUCTION] «l'intention [de Cook]
jury could infer that Cook acted in accordance  d'accompagner l'ascesa titre de preuve per-
with his stated intentions. He also admitted it as  mettant au juned@rd que Cook avait doen”
evidence from which the jury could conclude that saitees intentions explicites. Il 'agalement
the appellant “proposed that [Autopac] scheme to  adeiiee’de preuve permettant au jury de con-
Cook because it would isolate Cook if he followed  clure que I'appelant a®abJCTION] «propo€
along with it, without alarming him”. Therefore  ce plan [concernant I'Autoa€]ook parce que
the evidence was admitted not only to prove the cela permettrait de Il'isoleregaifier “aucune
intentions of the declarant Cook, but also of a third  crainte chez lui s'il y participait». La preuve a
party — the appellant-accused. dosi® admise pour prouver non seulement les
intentions du d¢larant Cook, maiegalement cel-
les d'un tiers — I'appelant-acceis”

All three judges in the Court of Appeal below Les trois juges de la Cour d’appel ont tous terd®
accepted as a preliminary proposition that Cook's  pour acquissartdque la elaration de Cook
statement to Giesbrecht fell within the traditionala Giesbrecht relevait de I'exception traditionnelle
“present intentions” or “state of mind” exception  des «intentions existantes» oweti thesprita’
to the hearsay rule. Although Twaddle J.A., dis- dgle du oudire. Méme s'il estimait qu'il ne
senting, considered it inappropriate to admit  convenait pas d’admetteclEation de Cook,
Cook’s statement, especially to show the intentions  pasi@rtient pour emontrer les intentions et la
and subsequent course of conduct of the appellant, ligne de condeiteundt’de I'appelant, le juge
he would have excluded the statement through an  Twaddle, dissident,eaartitld dclaration en
application of the principled approach to hearsay  vertu dectnffonde sur des principes d’abor-
admissibility, or alternatively pursuant to the  der 'admissiilitt la preuve par edire, ou,
court’s residual discretion to exclude evidence  subsidiairement, en vertu du pouvatiatiscr’
where its prejudicial effect outweighs its probative  na@sduUel de la cour dtarter une preuve lors-
force. Ordinarily, given our limited jurisdiction on  que son effajydiciable 'emporte sur sa valeur
appeals as of right, our scope of review would be  probante. Vu laetengg’ limi€e que nous pos-
limited to those issues raised by Twaddle J.A.’s edasis en matie de pourvois de plein droit, notre
dissent. However, by ordering a re-hearing we  examen serait normalemeat dumitquestions
expanded the scope of our review to include the  seekeyar la dissidence du juge Twaddle. Tou-
guestion, answered unanimously in the affirmative  tefois, lorsque nous avonseofddente d'une

nouvelle audition, nous avortendu la podé de
notre examen de mamea inclure la question de
savoir si la dclaration de Coola "Giesbrecht
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below, of whether Cook’s statement to Giesbrecht evelde I'exception des intentions existangs, °
falls within the present intentions exception. lagquelle la Cour d’appel a unanimemeetutenn’
réponse affirmative.

1r7 With great respect to the Court of Appeal, | con- En toute @férence pour la Cour d'appel, trois

clude that the trial judge erred in admitting Cook's  raisons rat@nta conclure que le juge du pro-
statement to Giesbrecht under the present intenes aceu tort d’admettre laeclaration de Coola
tions exception and, having admitted it, in not lim-  Giesbrecht en vertu de I'exception des intentions
iting its use by the jury, for three reasons. First, the  existantes et de ne mdisné@ard’utilisation par
statement contained no indicia of reliability since  le juryeapt’avoir admise. Premiement, la
it was made under circumstances of suspicion; sec-ecladition n’offrait aucun signe de fialéli€tant
ond, the trial judge failed to instruct the jury that denmi’'elle aet faite dans des circonstances
the statement was only admissible as evidence  douteusesgmement, le juge du pres n'a
regarding the intentions of Cook, not the appellant;  pas dit au jury que eeltgationetait admissi-
and third, even if it had been properly limited, the  ble petablir les intentions de Cook seulement
evidence was more prejudicial than probative. et non celles de I'appelangni@isent, rame si
son utilisation avaie®e ddlimitée correctement, la
preuveetait plus pejudiciable que probante.

178 Turning first to the circumstances of suspicion, | En ce qui concerne d’abord les circonstances

agree with Twaddle J.A. that the statement lacked  douteuses, je partage I'avis du juge Twaddle que la
circumstantial guarantees of trustworthiness. As eclatation n’offrait aucune garantie circonstan-
Twaddle J.A. noted, Cook and Giesbrecht had been  cielle de &akilithme le juge Twaddle I'a sou-
romantically involved for almost two years. Cook  kgnCook et Giesbrecht avaient une liaison
had lived with Giesbrecht and her mother for a  amoureuse depuis presque deux ans. Cook avait
time, and had spent the night before his murderecuvdvec Giesbrecht et s@m pendant un certain
with Giesbrecht, after getting out of jail. Then, in  temps, et il avaiteplasslit pecddant le meurtre
the early morning hours of August 21, 1994, Gies-  avec Gieshrechsgam sorti de prison. Ensuite,
brecht observed Cook in the car of another woman,  aux petites heures du matin dut 2D%Q"
Darlene Weselowski. Giesbrecht testified that she  Giesbrecht @uapeok dans I'automobile d’une
thought Cook might try to “take off on her” if he  autre femme, Darlene Weselowski. Giesbrecht a
saw Giesbrecht approaching the car, and shemoigré qu’elle pensait que Cook pourrait essayer
endeavoured not to be seen by Cook until she was  de «la fuir» s'il la voyait s’approcher de I'automo-
close enough to talk to him. After an initial con-  bile, et qu'elletat” efforge dEchapper au
frontation, Giesbrecht walked away into an alley regard de Cook msgutju’elle se trouve assez
behind the gas station, where Cook followed her. esppour lui parler. Ags un premier affronte-
Their conversation ended in an argument because  ment, Giesbrecht s’est g 'une ruelle der-
Cook was with Weselowski. She was angry at ereila station-service,uoCook I'a suivie. Leur
Cook for being with another woman, and asked conversation s’est éermpar’ une dispute parce
him expressly why Cook would not come home  que GCatak en compagnie de Weselowski. Elle
with her rather than remain with Weselowski. It etait en care contre Cook parce qu@tdit avec
was at this point, and in this heated context, that une autre femme et elle lui a elerprass”
Cook said he was going to engage in an Autopac  ment pourquoi il ne la raccompagnerait pas chez
scam with the appellant, who was sitting in a car  elle au lieu de rester avec Weselowsld. c@'est °
moment et dans ce contexte aainguie Cook a dit
gu’il allait frauder I'Autopac avec I'appelant, qui
se trouvait dans une automobile statiemntout
prés. Giesbrecht a&moigré que Cook n'avait pas
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nearby. Giesbrecht testified that it was unusual for ~ coutume de discuter d’affaires de ce genre avec
Cook to discuss such business matters with her. elle.

Twaddle J.A. found that the circumstances sur- Le juge Twaddle a conclu que les circonstanck’
rounding the making of the statement cast serious  ayant ertodéclaration soulevaient derséux
doubt upon the reliability of the statement. The  doutes sur la fead#itCette derare. On ne pou-
possibility that Cook was untruthful could not be  vait pas dire que la possifpilé"Cook ait menti
said to have been substantially negated. Twaddletait ‘'vraiment ecar€e. Le juge Twaddle s’est
J.A. relied, in particular, upon the fact that Cook  notamment €fosigl’ le fait que Cook pouvait
may have had a motive to lie in order to make it  avoir eu un motif de mentir dans le but de faire
seem that he was not romantically involved with  croire qu’il n’avait aucune liaison amoureuse avec
Weselowski, and upon the ease with which Cook  Weselowski, et sur laefanili¢ laquelle Cook
could point to the appellant, who was sitting avait pu indiquer que l'appelant, qui se trouvait
nearby in a car but out of earshot, as being the per-  dans une automobile esatibarirpes mais qui
son with whom he was going to do a scam. In myetait trop loin pour entendre ce qui se dist#jt’la
view, Twaddle J.A. was correct in finding that  personne avec qui il commettrait une fraude. J'es-
these circumstances bring the reliability of Cook’s  time que le juge Twaddle a eu raison de conclure
statement into doubt. The statement was made  que ces circonstances faisaient douter de la fiabi-
under “circumstances of suspicion”, and therefore e di¢'la dclaration de Cook. Laedlaration &t
does not fall within the present intentions excep-  faite dans des «circonstances douteuses» et ne
tion. The statement should have been excluded. eveedlonc pas de I'exception des intentions exis-

tantes. Elle auraituwdétre écarte.

The statement was also inadmissible for the pur- La déclarationetait également inadmissible aux 80
pose tendered because it was a statement of joint  fins pour lesquellestélfaeaente parce qu'il
intention. Even assuming, contrary to the forego-  s’agissait d'enkmtion d'intention commune.
ing, that the Court of Appeal was correct in con- erW si, contrairemerat Ce qui peade, on tient
cluding that Cook’s statement was admissible with  pour acquis que la Cour d’appel a eu raison de
respect to his own intentions under the present conclure quelration de Cooktait admissi-
intentions exception, we must remember that ble poailir ses propres intentions en vertu de
Cook’s statement was at least double hearsay, if I'exception des intentions existantes, nous devons
not worse. The Crown did not establish how Cook  nous rappeler que eeldgation constituait au
became qualified to comment on the appellant's  moins du doubldireubu pis encore. Le minis-
intentions. The only hearsay exception that couldere Public n'a pagtabli ce qui avait rendu Cook
conceivably apply is the co-conspirator exception.  apparler des intentions de I'appelant. La seule
However, this exception was never raised at trial,  exceptianegle du ovdire qui pouvait s'appli-
and therefore the trial judge did not even attempt  quer ewrithest celle des coauteurs d’'un com-
to comply with the strict requirements for this  plot. Cette exception n’'a toutefois jathars/o-
exception set out iCarter, supra. guée au proes, de sorte que le juge du pFeai’'a

méme pas tert’de se conformer aux exigences
strictes qu’elle comporte selon ['atrCarter,
précité.

| should emphasize that statements of intention Je dois souligner que lesdarations d’intention 181
are not automatically inadmissible simply because  ne sont pas automatiquement inadmissibles du seul
they refer to joint acts. As Twaddle J.A. noted at  fait qu’elles renvaiedds’ actes accomplis con-
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p. 167 of his dissent, “[t{jhe controversy is not so
much over whether such a statement can be admit-
ted in evidence, but rather over the use to which it
can be put’. Therefore statements of intention,
which refer to intentions of persons other than the
declarant, may be admissible if the trial judge
clearly restricts their use to proving the declarant’s
intentions, and if it is more probative than prejudi-
cial.

jointement. Comme le juge Twaddle I'a fait remar-
auerp. 167 de sa dissidenc&RADUCTION]
«[l]a controverse ne porte pas tant sur la question
de savoir si une ¢elleration peuetre admise
en preuve, que sur l'utilisation qui pete en ~
faite». Parezpresit, les e€larations d’intention,
qui renvoient aux intentions de personnes autres
gquedearant, peuverdtfe admissibles si le juge

du proes en restreint clairement ['utilisatian la

preuve des intentions diwedarant et si elles sont
plus probantes que gjridiciables.

McLachlin C.J. disagrees with the foregoing,
particularly with the statement of L’Heureux-
Dubé J. at para. 67 (with which | agree) that “[i]t is
common cause that the ‘present intentions’ excep-
tion may not be used to infer that a third party
acted in accordance with the declarant’s stated
intention”. McLachlin C.J., at para. 13, argues that
she would “not state the matter so categorically” as
“in some circumstances the statement of joint
intention can be fairly considered along with other
evidence in deciding what the third party did”.
In fact, no such blanket rule is being laid down
in this case. Doherty J.’s statement on this point
in P. (R), supra, at p. 344 (as mentioned by
L’Heureux-Dul€ J. at para. 67 of her reasons) cor-
rectly states the law:

le

Le juge en chef McLachlin est eresHccord
avec ce geigpde, en particulier avec I'affirma-
tienldquelle je souscris) que le juge L'Heureux-
eCrali"au par. 67 de ses motifs, selon laquelle
«[i]l emtégalement reconnu que I'exception des
«intentions existantes» ne saurait digtuire’
gu'un tiers aadsaitéa 'intention explicite de
'auteur de eldamtion». Le juge en chef
McLachlin dit, au par. 13, gu’elle ne serait «pas
aussgoaiquea’ ce propos»etant done” que
«dans certaines circonstancesldeation d'in-
tention commune pdusteé titre,efre prise en
cenafibn conjointement avec d'autresé-’
ments de preuve petarmiiner ce que le tiers a
fait». Ealitt, aucune egle ggrérale de cette
nature n'extbblie en I'espCe. L'affirmation que
juge Doherty faita'ce sujet dans laedisionP.

(R), précitée,a la p. 344 (que le juge L'Heureux-
Dubé mentionne au par. 67 de ses motifecrid”
bien la egle applicable:

The rules of evidence as developed to this point do
not exclude evidence of utterances by a deceased which
reveal her state of mind, but rather appear to provide
specifically for their admission where relevant. The evi-
dence is not, however, admissible to show the state of

mind of persons other than the deceased (unless they

were aware of the statements), or to show that persons

other than the deceased acted in accordance with the
deceased’s stated intentions, save perhaps cases where

the act was a joint one involving the deceased and
another person. The evidence is also not admissible to

TRAUCTION] Les Egles de preuvetablies jusqud’
ce jour n'excluent pas la preectadd®ds d'une
persormeld” qui Evelent sonetfat d’esprit, mais
paraissendtpluvoir expressment leur admission
lorsque cela est utile. Toutefois, la preuve n'est pas
admissible pour metdated’€5prit de personnes
autres que la peesBdée @ moins que celles-ci
néddeat! ‘courant desedlarations) ou pouetablir
gue des personnes autres que leg@eksoone d”
edsnité aux intentions explicites de cette dam)i’
sauktpeutidns le cas d’'un acte que la personne

establish that past acts or events referred to in the utterecdddE et une autre personne ont accompli ensemble.

ances occurred.

La preuve n’est pas non plus admissibleadulir que

les actes o@vénements amtieurs mentiones dans les
déclarations se sont produits.
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This statement of the present intention exception  Notre Cour aeadejghhon& de I'exception des
was adopted by this Court iBmith, supra, at intentions existantes dans letr@mith, précité, a
p. 927. la p. 927.

Where we disagree, however, is over the appli- Notre dsaccord concerne toutefois I’applicatio?’n83
cation of these principles in this case. McLachlin  de ces principes ered&sphe juge en chef
C.J., at para. 13, concludes that “Cook’s statement  McLachlin conclut, au par. 13, qeelasiatidh
may be viewed as one piece of circumstantial evi- de Cook gisitconsidiée comme urelément
dence supporting the inference that Starr was with  de preuve circonstanciefiaypiild dduction
the deceased later that night”. In my opinion, this  que Starr s’est retewec la victime plus tard
is an impermissible use of Cook’s statement for  cette awitA” mon avis, cette utilisation de la
the reasons given above. The jury should haveecladation de Cook est inacceptable pour les rai-
been explicitly warned that they could not rely on  sons eegmglus haut. Le jury aurait éfre pe-
Cook’s statement to infer the appellant's inten-  venu expreset qu'il ne pourrait pas se servir
tions. de la dclaration de Cook poureduire les inten-

tions de I'appelant.

McLachlin C.J. further concludes that the trial Le juge en chef McLachlin conclut, en outre-84
judge’s direction to the jury in this case provided a  que la directive que le juge @s prdoheé au
sufficient warning as to how Cook’s statement jury en BegpConstituait une mise en garde suf-
about the Autopac scam could legitimately be  fisante gaahutilisation gitime qui pourrait
used, despite the fact that an express instruction cetre faite de la eflaration de Cook concernant la
this point was not given. With respect, | also disa- fraude de I'Autopa&rnemsSi aucune directive
gree. It is well-established that when a piece of  explicite sur ce point n&éaibhree. En toute
evidence may conceivably be put to both proper efénce, je ne suis pas de cet avis non plus. Il est
and improper uses, the trial judge in a criminal  reconnu que, sigerighil peut y avoia la fois
case must give the jury a limiting instruction  bonne utilisation et mauvaise utilisatiorel@un -
regarding the permissible inferences that may be  ment de preuve, le juge ek gmomatre cri-
drawn from the evidence. Sé® v. D. (L.E), minelle doit donner au jury une directive restric-
[1989] 2 S.C.R. 111, at p. 12&. v. Corbett, tive concernant les ediuctions acceptables qui
[1988] 1 S.C.R. 670, at p. 69R. v. D. (L.E) peuventetre faites de la preuve. VoR. c. D.
(1987), 20 B.C.L.R. (2d) 384 (C.A), at (L.E), [1989] 2 R.C.S. 11l1a la p. 128;R c.
pp. 398-400per McLachlin J.A. (as she then was), Corbett, [1988] 1 R.C.S. 67( la p. 695R. c. D.
dissenting;McCormick on Evidence, supra, vol. 1, (L.E.) (1987), 20 B.C.L.R. (2d) 384 (C.A.), aux
at 8 59; P. K. McWilliams,Canadian Criminal pp. 398a 400, le juge McLachlin (maintenant Juge
Evidence (3rd ed. (looseleaf)), vol. 1, at p. 3-8; en chef du Canada), dissiddietaprmick on
Phipson on Evidence (15th ed. 2000), at p. 110; Evidence, op. cit., vol. 1, au § 59; P. K
Sopinka, Lederman and Bryarsypra, at § 2.83;  McWilliamsCanadian Criminal Evidence (3¢ &d.
Cross and Tapper on Evidence (9th ed. 1999), at  (feuilles mobiles)), vol.d)a p. 3-8;Phipson on
p. 58; Wigmore on Evidence, vol. 1 (Tillers rev. Evidence (15 éd. 2000),a" la p. 110; Sopinka,
1983), at § 13; United States Federal Rule of Lederman et Bomrmit., au 8§ 2.83Cross and
Evidence 105. Aside from her cogent dissenflapper on Evidence (% éd. 1999),a la p. 58;
in D. (L.E.), supra, which was upheld on appeal, Wigmore on Evidence, vol. 1 (Tillers rev. 1983), au
authority in support of my position comes § 1&gle 105 de&ederal Rules of Evidence des

Etats-Unis. Outre sa dissidence convaincante dans
larret D. (L.E.), précité, qui aett confirnée en
appel, les motifs que le juge McLachlin ediggs
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from the reasons of McLachlin J. R v. Rockey,  dansR. c. Rockey, [1996] 3 R.C.S. 829, au par. 38,
[1996] 3 S.C.R. 829, at para. 38: etayent mon point de vue:

It has long been accepted that trial judges charging Il est acdeptiis longtemps que le juge du goc’
juries on out-of-court statements must instruct them on qui donne aex g@s directives relativemeatdes
how they may use the statements — whether as evi-ecladitions extrajudiciaires doit leur indiguwequelles
dence of the truth of their contents or for some other fins ils peuvent utiliseecksations — soit comme
purpose, such as credit. In this case the trial judge did preuve derdeit/'de leur contenu sod Quelque
not do this. It may be that it was apparent to everyone in autre fin, par exemplediappn’de la @dibilité. En
the courtroom that the subsequent statements were ten- ed&dp’juge du pres ne I'a pas fait. Il est possible
dered on the issue of consistency, as the majority of the quatéadtvidenta tous ceux qui se trouvaient dans la
Court of Appeal suggests. Nevertheless, the usual rule salle d’audience qeeldeatiohs ulfieuresetaient
requires this to be stated expressly. [Emphasis added.] eseqés relativemend la question de la cehénce,

comme le suggre la Cour d’'appeh la majori€. Néan-
moins, suivant laegle habituelle, cette directive doit
etre donee expresshent. [Je souligne.]

| can see no reason why hearsay statementsJe ne vois pas pourquoi cettegie fort judi-
about joint acts should be immune from this most  cieuse ne devrait pas s’appliqueckunations
sensible rule. Cook’s statement, assuming its @efportant sur des actes accomplis conjointe-
admissibility, may be used to show the intentions  ment. En supposant qu'elle est admissible, la
of the declarant only, not the intentions of the ecldration de Cook peut serdrétablir les inten-
appellant. The jury should have been instructed as  tionedardht seulement et non celles de I'ap-
such. As McLachlin J. pointed out iRockey, pelant. Le jury aurait Wl Tecevoir des directives
juries cannot be trusted to determine what are en ce sens. Comme le juge McLachlin I'a sou-
proper and improper uses of evidence; indeed, the e ligans I'aret Rockey, on ne peut pas s’en
entire law of evidence is premised on the notion  remettre au jury pour ce qui estedminir
that relevant, probative evidence should on occa- quelles sont les bonnes et les mauvaises utilisa-
sion be kept from juries because of their potential  tions de la preuve; en fait, le droit de la preuve au
inability to assess its weight properly. complet repose sued'iqU’il y a parfois lieu de
ne pas soumettre w@ément de preuve pertinent et
probanta I'app®ciation des j&s$ en raison de leur
incapaci€ potentielle d’en appcier correctement
le poids.

In this appeal, the trial judge did not instruct the En I'espece, le juge du pres n’a dona’au jury
jury on the proper uses of Cook’s statement; in  aucune directive sur les utilisations qui pouvaient
fact, he did the opposite by expressly inviting theetre Taites de laatlaration de Cook; eralité, il a
jury to use the evidence to infer the appellant's fait le contraire en invitant expessle jurya’
intentions. In so doing, he clearly committed an  utiliser eélémént de preuve pourediire les

error of law warranting reversal. intentions de l'appelant. Ce faisant, il a manifeste-
ment commis une erreur de droit justifiamvic’
sion.

Finally, | would exclude Cook's statement as Enfin, je suis d’avis dtarter la dtlaration de
more prejudicial than probative. The trial judge did  Cook pour le motif quelle est pjidimiable
not make a finding on the issue of reliability. His  que probante. Le juge desproa tie aucune
focus was upon the impermissible inferences that  conclusion sur la question de l&.fikksliest
the jury might draw from otherwise admissible  concerdur les dductions inacceptables que le
hearsay, and he regarded the primary prejudice to  jury pourrait &iggarfir d’'une preuve par
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the appellant to be that the jury might infer that he |-dit€ par ailleurs admissible, et il a coresil”
was the type of person likely to commit insurance  que le princiggligice que pourrait subir I'ap-
fraud. However, as noted above, this was not the  pelaittla possibili” que le jury dduise qu'il
primary source of prejudice. etdit le genre de personne susceptible de commet-
tre une fraude en matie d’assurance. Toutefois,
comme nous l'avons vu, ceatdit pasd la princi-
pale source de pjudice.

The trial judge erred by not considering whether Le juge du proes a commis une erreur en ne 488
“the prejudicial effect of therohibited use of the = demandant pas®t4DUCTION] «l'effet préjudicia-
evidence [i.e., the appellant’s intentions] overbears  ble de I'utilisétiiendite de la preuve [c'est-
its probative value on theermitted use [i.e., dire les intentions de I'appelant] 'emporte sur sa
Cook’s intentions]”: Watt's Manual of Criminal  valeur probante relativea Tutilisation permise
Evidence (1999), at p. 281 (emphasis in original).  [c’estlife les intentions de Cook]»Watt's
The impermissible inferences that the jury mightManual of Criminal Evidence (1999),a la p. 281
well have drawn from Cook’s statement are that (en italique dans l'original). ddagctibns inac-
the appellant was in the car that followed Cook, ceptables que le jury aurait bien pupite de
that the appellant was alone in the car (since Cook eldaddition de Cook sont que I'appelathit
referred only to the appellant), and that the appel-  dans I'automobile qui a suivi Cooktajuseul
lant went with Cook as part of a plan to lure Cook  dans cette automobile (puisque Cook n’a men-
to a secluded area and kill him. These were the  d&omqué I'appelant) et qu'il avait accompagn’
specific impermissible inferences that the jury  Cook dans le cadre d'un planaiatiner Cook
might have drawn in this regard — indeed, they = dans un endroi¢ y@binf le tuer. Ce sont ces
are inferences that the Crown specifically invited edulCtions inacceptables que le jury aurait pu faire
the jury to draw — quite apart from the inferencesa ceteégard — en fait, ce sont lesdlictions que le
that they might have drawn regarding his general  n@rgéspublic a invi” expressment le jurya
criminality. In my view, Twaddle J.A. was correct  faire — outre celles qu'il aurait pu faire au sujet de
in finding that the prejudicial effect of the admis-  klidquance ghérale de I'appelant. J'estime que
sion of Cook’s statement accordingly outweighed e juge Twaddle a eu raison de conclure que l'effet
the statement’s probative value. The statement ejugdiCiable de I'admission de lsedaration de

ought to have been excluded on this basis as well:  Cook I'emportait donc sur la valeur probante de
see R. v. Seaboyer, [1991] 2 S.C.R. 577, at cetteedaration. La dclaration auraiegalement
pp. 609-11per McLachlin J. di"étre écare pour ce motif: voiR. ¢. Seaboyer,
[1991] 2 R.C.S. 577, aux pp. 6@0611, le juge
McLachlin.
189

| have concluded that Cook’s statement does not J'en suis arrie’a la conclusion que laedlara-

fall within the present intentions exception to the  tion de Cook reveepas de I'exception des
hearsay rule. Earlier, | recognized the conflict intentions existaatés E€gle du owdire. J'ai
regarding the precise scope of this exception, and  reconnwpliexiStence d’un conflit au sujet de
noted that the principled approach requires adopt- l&@@Ecise de cette exception et j'ai soukign”
ing Wigmore's requirement that the statement not  que édhode fondé sur des principes com-
be made under circumstances of suspicion. | turn  mande I'adoption de I'exigence de Wigmore que la
now to this question of the relationship between eclafation n'ait pastt faite dans des circons-
the principled approach and the traditional hearsay  tances douteuses. Je vais maintenant aborder la
exceptions. guestion de la relation entre kEthode fondé sur

des principes et les exceptions traditionnefids

regle du oudire.
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(c) Admissibility of Cook's Satement to ¢) Admissibilité de la déclaration de Cook a
Giesbrecht Under the Principled Approach Giesbrecht selon la méthode fondée sur des
principes
(i) Why the Principled Approach Should () Les raisons pour lesquellessthaué fon-
Prevail e sur des principes devrait I'emporter
Previous Hearsay Jurisprudence La jurisprudence en matiere de oui-dire

Before turning to the question of whether Avant d'aborder la question de savoir si la
Cook’s statement to Giesbrecht might be admissi- eclatation de Coolka "Giesbrecht pourraietfe
ble under the principled approach, | would like to  admissible en vertu detlode fondé sur des
offer some general observations on the relationship  principes, jaimerais faire quelques observations
between the principled approach and the hearsayerérgles sur la relation entre laethode fondé
exceptions. Speaking for this Court i@mith, sur des principes et les exceptianda’ E€gle du
supra, at pp. 932-33, Lamer C.J. emphasized that I1-doe. S’exprimant au nom de la Cour dans l'ar-
the rules regarding hearsay admissibility in Canadaet Sriith, précit, aux pp. 932 et 933, le juge en
were changed by the Court's decision Kiian,  chef Lamer a souligh‘que les @gles en matire
supra: d’admissibilig de la preuve par edire au Canada

avaientet® modifiées par I'amet Khan, précite, de
notre Cour:

... Khan should not be understood as turning on its par- . . I'arrét Khan doit étre considfé non pas comme un
ticular facts, but, instead, must be seen as a particular ca®ckespais plaf comme une expression parti-
expression of the fundamental principles that underlie erldes principes fondamentaux qui sous-tendent la
the hearsay rule and the exceptions to it. What is impor-eglerdu oudire et ses exceptions. Ce qui impoie, °
tant, in my view, is the departure signalled Kkan mon avis, c’est que I'aet’ Khan s’estécar€ d’'une con-
from a view of hearsay characterized by a general prohi- ception de la preuvel-pae @aracfise par une
bition on the reception of such evidence, subject to a interdicdogrgle de laaception d’'une telle preuve,
limited number of defined categorical exceptions, and a seseyvé d’'un nombre restreint de egmifies d'ex-

movement towards an approach governed by the princi- ceptidimsed; et qu’il repeSente unevolution vers
ples which underlie the rule and its exceptions alike. . . . une concepg@npar les principes qui sous-tendent
la régle ainsi que ses exceptions. . .
This Court’s decision itKhan, therefore, signalled an L'atKhan de notre Cour a donc annenta fin de
end to the old categorical approach to the admission of 'ancienne conceptiome faunddes cegjories d'ex-

hearsay evidence. Hearsay evidence is now admissible ceptions, de I'admission de la preusdirpat @a-

on a principled basis, the governing principles being the mission de la preuve-piae @st @ésormais foneé

reliability of the evidence, and its necessity. sur des principes, dont les principaux sont la iabilit”
la preuve et saatessk.

Similarly, at p. 930, Lamer C.J. stated: Dem€, a la p. 930, le juge en chef Lamer a
affirmé:

The decision of this Court iKkhan . . . should be under- L’aet’ Khan de notre Cour doit [. . étfe pecu comme

stood as the triumph of a principled analysis over a set le triomphe d’'une analyse $omdies principes sur

of ossified judicially created categories. un ensemble dgoEEs sa@foEes conyes par les tri-
bunaux.

InR v. U. (F.J), [1995] 3 S.C.R. 764, the Court Dans l'arétR. c. U. (F.J.), [1995] 3 R.C.S. 764,
suggested the need to reconsider the traditional  notre Cour adridigicessit’de Eexaminer les
hearsay exceptions in light of the principled exceptions traditionrelee®gle du oudirea la
approach established bB$han andSmith. Speaking  luméfe de la rathode fondé sur des principes
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for the majority of the Court, Lamer C.J. pointed etablie dans les atSKhan et Smith. S'exprimant

to the illogical nature of some of the exceptions, au nom de la &damajori€, le juge en chef

and to the need for principled reform (at para. 20): Lamer a seuliglogisme de certaines excep-
tions et le besoin deefdrme fonde sur des prin-
cipes (au par. 20):

Briefly stated, Khan and Smith announced this En bref, les etsKhan et Smith ont annone’l'enga-
Court’'s commitment to ensure that the rule against the gement de notre Cour de garantegieenterdisant
admission of hearsay as evidence would be sufficiently 'admission ddireutomme preuve soit suffisam-

flexible to adapt to new situations. The hearsay rule and ment souple pour s'adapter aux nouvelles situations. La

its rigidly formulated exceptions had become a some-eglerdu oudire et ses exceptions rigidement foread”

times llogical and frequently confusing series of etaiént devenues uner& de cagories compartimen-

pigeon-hole categoriehan and Smith examined the egs, parfois illogique, qui eait souvent de la confu-

principles underlying the hearsay rule to ensure that new sion. Dans desKdnain et Smith, les principes qui

developments in the evidentiary treatment of hearsay sous-tendegldadu’ oudire ontett examies pour

would reflect those tenets. [Emphasis added.] vedllee ‘que la nouvelle tendance dans le traitement
réserg au ouwdire par le droit de la preuve reft ces
principes. [Je souligne.]

Similarly, in R. v. Hawkins, [1996] 3 S.C.R. 1043, De enie, dans l'asf R. c. Hawkins, [1996] 3
at para. 66, the majority of the Court emphasized:  R.C.S. 1043, au par. 66, noteel€majori€ a
souligre:

In Khan andSmith, this Court signalled the beginning Dans legtmichan et Smith, notre Cour a signalle
of a modern principled framework for defining excep- ebdf d’'une analyse moderne femdSur des principes
tions to the hearsay rule. The Court rejected the tradi- pefimidles exceptions la Egle du oudire. Notre
tional approach of the common law premised on rigid, Cour aerégeti€thode traditionnelle de la common
categorical exceptions to the hearsay rule in favour of a lanetosdf des cagjories d’exceptions rigides la
more flexible approach which seeks to give effect to theeglerdu oudire en faveur d’'une asthode plus souple
underlying purposes of the rule. [Emphasis added.] qui cherdoaner effet aux objets qui sous-tendent la

regle. [Je souligne.]

Up to the present, this Court’s application of the Jusqua maintenant, I'application par notre Cout¥?
principled approach to hearsay admissibility in  de &thuode fondé sur des principes en neaé’
practice has involved only expanding the scope of  d'admissiliétla preuve par odire s’est limi-
hearsay admissibility beyond the traditional excep-ee, £n pratiques élargir la por¢e de I'admissibi-
tions. The focus of the Court’'s analysis and com- e € la preuve par oedire au-ded des excep-
mentary has been upon the need to increase the tions traditionnelles. L'analyse et les observations
flexibility of the existing exceptions, and not spe-  de la Couetnts€es sur la @Cessit’d’accrofre
cifically upon the need to re-examine the excep- la souplesse des exceptions existantes, et non pas
tions themselves. However, this case requires that  pagtiealent sur laetessit”de Eexaminer les
we examine an exception to the hearsay rule and  exceptions elessm Toutefois, la psente
determine its co-existence with the principled affaire exige que nous examinions une exxeption °
approach. As | will discuss further, to the extent dgle du oudire et que nous nous prononcions
that the various exceptions may conflict with the  sur sa coexistence avethiade fondée sur des
requirements of a principled analysis, it is the prin-  principes. Comme je vais l'analyser davantage
cipled analysis that should prevail. plus loin, dans la meawfikp®ut exister un con-
flit entre les diverses exceptions et les exigences
d’'une analyse foreE sur des principes, c’est cette
derniére qui doit 'emporter.
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193 The applicability of the principled approach to L'applicabilité de la fapn fonde sur des prin-

the exclusion as well as inclusion of evidence is  cipes d'aborder I'exclusion ainsi que I'inclusion de
implicitly confirmed byKhan itself. At p. 543 of  la preuve est implicitement confenpar I'aret
her reasons for a unanimous panel, McLachlin JKhan lui-méme.A la page 543 des motifs qu’elle a
addressed recent developments in the law withedigés au nom d'une formation unanime de la
respect to the testimony of child victims of sexual  Cour, le juge McLachlin a ebddolution
assault: ecente du droit en ce qui concernedmoignage

des enfants victimes d’agression sexuelle:

These developments underline the need for increased Sathetion fait ressortir la ecessi” d’'une plus
flexibility in the interpretation of the hearsay rule to per- grande souplesse dans Kt#toprde laegle du ow
mit the admission in evidence of statements made by dire pour permettre 'admission en prewastades d”
children to others about sexual abuse. In so far as they tions faites par desaedfamies personnes au sujet
are tied to the exception to the hearsay rule of spontane- d’abus sexuels. Cependant, dans lai ralbsuest 0”
ous declarations, however, they suffer from certain eedi’Texception de laegle du oudire en matre de
defects. There is no requirement that resort to the heareclardtions spontaes, elle comporte certaines
say evidence be necessary. Even where the evidence of lacunes. Rien n’indique gu'il faille adeoprauve
the child might easily be obtained without undue parding. Méme lorsqu’il pourraiefre facile d’'obte-
trauma, the Crown would be able to use hearsay evi- ngnwignage de I'enfant sans le traumatiseuind”
dence. Nor is there any requirement that the reliability ment, le mmeigtiblic pourrait utiliser la preuve par
of the evidence in the particular case be established; I-dimi'Rien n’exige non plus que la fiakslifu €moi-
hence inherently unreliable evidence might be admitted. gnage rendu dans I'affaire en questablisgita’
[Emphasis added.] la possibditqu'un €moignage qui en soi n'est pas

digne de foi soit admis. [Je souligne.]

Thus the Court irkhan declined simply to enlarge Dans l'atRhan, notre Cour a donc simplement
the traditional exceptions because doing so might eefi&dargir les exceptions traditionnelles parce
have allowed into evidence unnecessary or unrelia- que cela aurait pu permettre I'admission d'une
ble evidence, thereby falling afoul of the princi- preuve gutait” ni récessaire ni fiable, ce qui
pled approach. It therefore makes little sense to say  aurait contr@leen&thode fondé sur des prin-
that the current exceptions need not meet the same  cipes. Il est donc peu logique d'affirmer que les
standard. exceptions actuelles n'ont pagspecter la eme
norme.
194 In this light, it is noteworthy that several provin- A cet égard, il vaut la peine de souligner que
cial courts of appeal have already begun a recon-  plusieurs cours d’appel provinciatga entrd-
sideration of the appropriateness of relying upon  prisasxamen de l'opportuitd’invoquer les
the traditional hearsay exceptions. Several Courts  exceptions traditionaeke®dle du oudire.
of Appeal have suggested that “the traditional rules  Plusieurs cours d’appel on¢ affiexlesagles
governing the admissibility of hearsay evidence traditionnellegissant I'admissibild” de la
are no longer controlling. Reliability and necessity  preuve pedio@'ne sont plusatérminantes. La
are now the determining factors”: see, eR).y. fiabilite et la mcessit’sont maintenant les facteurs
Kelly (1999), 213 N.B.R. (2d) 1 (C.A)), at p. 39; etdfminants»: voir, par exempld. c. Kelly
andR. v. R. (D.) (1995), 98 C.C.C. (3d) 353 (Sask.  (1999), 213 R.N.-B.XAC.A)),a la p. 39, eR
C.A), at p. 428per Vancise J.A. (dissenting, but c. R. (D.) (1995), 98 C.C.C. (3d) 353 (C.A. Sask.),
not on this point). However, even a relatively cur-a lap. 428, le juge Vancise (dissident, mais non sur
sory review of lower court decisions reveals a wide  ce point). Toutef@sjemin examen relative-
range of approaches to the principled approach and  ment superficidaigert des tribunaux d'ins-
its effect on existing exceptions. SBev. Grand-  tance in€rieure €vele une grande vat de
Pierre (1998), 124 C.C.C. (3d) 236 (Que. C.A.), at neaes d'aborder la athode fondé sur des
pp. 242-43;R. v. Bisson (1997), 114 C.C.C. (3d)  principes et ses effets sur les exceptions existantes.
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154 (Que. C.A)), at p. 17R. v. Chahley (1992), VoirR c. Grand-Pierre (1998), 124 C.C.C. (3d)
72 C.C.C. (3d) 193 (B.C.C.AWepruk (Guardian 236 (C.A. Q&.), aux pp. 242 et 24R. c. Bisson,
ad litem of) v. McMillan Estate (1993), 77 [1997] R.J.Q. 286 (C.Ap la p. 298;R. c.
B.C.L.R. (2d) 273 (C.A)R V. Crossley (1997), Chahley (1992), 72 C.C.C. (3d) 193 (C.A.C.-B.);
117 C.C.C. (3d) 533 (B.C.C.A)R. v. Collins  Wepruk (Guardian ad litem of) c. McMillan Estate
(1997), 118 C.C.C. (3d) 514 (B.C.C.A.); aRdv.  (1993), 77 B.C.L.R. (2d) 273 (C.AR. c. Crossley
Warner (1994), 94 C.C.C. (3d) 540 (Ont. C.A)), at  (1997), 117 C.C.C. (3d) 533 (C.A.CRBy;
p. 551. Collins (1997), 118 C.C.C. (3d) 514 (C.A.C.-B.);
et R c. Warner (1994), 94 C.C.C. (3d) 540 (C.A.
Ont.),a la p. 551.

Commentators La doctrine

Questions as to whether and how the traditional La doctrine traiteegalement des questions d&%s
hearsay exceptions should be modified in light of  savoir si et comment les exceptions traditionnelles
the principled approach have also been discussadl la Egle du owvdire doiventetre modiféesa’ la
in the academic literature. Some commentators duende la rathode fondé sur des principes.
favour reforming the exceptions to make them an  Certains commentateomipent uneeforme
inherent aspect of a logical and coherent approach  des exceptions pouedesr idéns une ¢ap
to hearsay admissibility based on reliability and  logique etetié d'aborder 'admissibiétte la
necessity: see, e.g., M. Rosenbefg, (K.G.) —  preuve par oudire en fonction des principes de
Necessity and Reliability: The New Pigeon-holes”  fiabilittt de BCessi® voir, par exemple,
(1993), 19 C.R. (4th) 69; D. Rowsell, “Necessity =~ M. RosenbeBg(k G.) — Necessity and Relia-
and Reliability: What is the Impact &han on the  bility: The New Pigeon-holes» (1993), 19 C.R.
Admissibility of Hearsay in Canada?” (1991), 49  (4th) 69; D. Rowsell, «Necessity and Reliability:
U.T. Fac. L. Rev. 294; E. Then, “Dying Declara- What is the Impactkdfan on the Admissibility
tions FollowingKhan andSmith: Are They Neces-  of Hearsay in Canada?» (1991)U4P Fac. L.
sarily Reliable?”, inNational Criminal Law Pro-  Rev. 294; E. Then, «Dying Declarations Following
gram: Criminal Evidence (1994), vol. 1, section Khan andSmith: Are They Necessarily Reliable?»,
6.5; A. L.-T. ChooHearsay and Confrontation in  dans National Criminal Law Program: Criminal
Criminal Trials (1996), at pp. 166-70. Evidence (1994), vol. 1, section 6.5; A. L.-T.

Choo, Hearsay and Confrontation in Criminal
Trials (1996), aux pp. 16 170.

In “B. (K.G.) — Necessity and Reliability: The  Dans larticle intitu§ «B. (K.G.) — Necessity 196
New Pigeon-holes”, an article published before his  and Reliability: The New Pigeon-holes» qu'il a
appointment to the bench, Marc Rosenberg states epabkhht dtre nomme” juge, Marc Rosenberg
that this Court’s decisions ilkhan, Smith, andB.  affirme que les aats de notre Coufhan, Smith et
(K.G.)) signify that “it mus...be open to the B. (K.G.) signifient TRADUCTION] «[qu’il doit
courts to revisit any established exception to deter-  [etr¢ Toisible aux tribunaux dee@kaminer
mine whether that exception can still be justified toute exception reconnue geumiher si elle
on the basis of necessity and reliability” (p. 71). est toujours justifiable en fonction dedssi”
Rosenberg explains, at pp. 80-81: et de la fiahiligp. 71). Rosenberg explique, aux

pp. 80 et 81:

[T]he reason which justifies an existing exception may TRAPUCTION] [L]a raison qui justifie I'existence d’'une
in time be found to be wanting. The exceptions were exception pdatiohguegfre juge insuffisante. Les
created as the courts from time to time applied common exceptiorttargées au fur ed mesure que les tri-
sense and experience, but ideas which seemed reasona- bunaux recouraient au bonasédespéierce



197

198

199

246 R. V. STARR lacobucci J. [2000] 2 S.C.R.

ble in the 19th century may appear questionable in the acquise, maiedegid semblaient raisonnables au
late 20th century. As early as 1913 Hamilton L.J. in X&ecle peuvent par@é discutables la fin du X>€
considering the exception for statements against pecuni-eclesiles 1913, en examinant I'exception applicable
ary interest where the circumstantial guarantee of trust-  etlamtions mjudiciables aux imtéts financiers de
worthiness is said to lie in the fact that persons will not leur auteur, au sujet desquelletend gue la garan-
lie to their pecuniary disadvantage observed that as a  tie circonstancielle de figdidi¢’ dans le fait que les
reason for admitting hearsay this one was “sordid and gens ne mentent paa@ntde leurs ietéts finan-
unconvincing” noting that “Men lie for so many reasons ciers, le lord juge Hamilton a fait remarquer que, pour
and some for no reason at all; and some tell the truth justifier 'admission Ietlir@utette exceptioretait
without thinking about their pockets”. «sordide et non convaincante», soulignant que «Des
hommes mentent pour un certain nombre de raisons, et
d’autres le font sans raison; de plus, certains disent la
Vérité sans pensex leurs poches».

Other writers have been less convinced of the D’autres auteurs sont moins convaincus des
benefits of altering the traditional hearsay excep- avantages de modifier les exceptions tradition-
tions. Their concerns have generally been focussed  rele€gle du oudire. Leurs peoccupations
upon the harm that they suggest would result from  serdrglement agés sur le tort qui, selon eux,
the complete abolition of the exceptions, ratheresulferait de I'abolition compte de ces excep-
than upon the effects of a piecemeal reform of the  tionsptptiué sur les effets d’uneformea la
exceptions to comply with the principled approach. ecpi  des exceptions qui visa respecter la
See, e.g., P. B. Carter, “Hearsay: Whether and ethode fondé sur des principes. Voir, par
Whither?” (1993), 109L.Q.R. 573; D. A. R. exemple, P. B. Carter, «Hearsay: Whether and
Thompson, “The Supreme Court Goes Hunting  Whither?» (1993), LQR. 573; D. A. R.
and Nearly Catches a Hearsay Woozle” (1995), 37  Thompson, «The Supreme Court Goes Hunting
C.R. (4th) 282. and Nearly Catches a Hearsay Woozle» (1995), 37

C.R. (4th) 282.

The concerns expressed in the academic com- Les pEoccupations exprie€s dans la doctrine
mentary warrant careful consideration, and are of eriterit détre examirpés attentivement et sont
assistance in determining how best to rationalize  utiles peterrdiner la meilleure magié de
the traditional exceptions in light of the underlying  rationaliser les exceptions traditionnelles en fonc-
principles of the rule. In my view, there are two  tion des principes qui sous-tendegtdaSelon
paramount reasons to reconsider the hearsay  moi, il y a deux raisons majeeesaitner les
exceptions, namely: first, trial fairness and the  exceptiolasEgle du ouvdire, a savoir, prens-
integrity of the justice system; and second, the remeamui du proes et I'inEgritt du systine
intellectual coherence of the law of hearsay. de justice, et,ataernent, la cafrence intellec-

tuelle du droit de la preuve parialife.

Why the Exceptions Must be Rationalized Les raisons pour lesquelles les exceptions doi-
vent &tre rationalisées

As | have already discussed, a fundamental con- Comme nous I'avons vu, unegmccupation fon-
cern with reliability lies at the heart of the hearsay =~ damentale de fabiit’au coeur de lagle du
rule. By excluding evidence that might produce I-dwé. En€cartant leléments de preuve sus-
unfair verdicts, and by ensuring that litigants will  ceptibles de donnealdes verdicts gfuitables
generally have the opportunity to confront adverse et en assurant que les partiesnéialergént la
witnesses, the hearsay rule serves as a cornerstone  pessibiltonfronter desmioins oppass, la
of a fair justice system. egle du oudire est une pierre angulaire d'un sys-

teme de justicequitable.
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In Khan, Smith, and subsequent cases, this Court Dans les apfs Khan et Smith et d’autres agfs 200
allowed the admission of hearsay not fitting within ~ @duents, notre Cour a permis I'admission
an established exception where it was sufficiently elédftients de preuve parieadite qui ne relevaient
reliable and necessary to address the traditional pas d'une exception reconnue, lorsglée ces ~
hearsay dangers. However, this concern for relia- ments de petalent” suffisamment fiables et
bility and necessity should be no less present whenecessaires pour radier aux dangers tradition-
the hearsay is sought to be introduced under an  nelsidiireuCependant, cetteqmccupation de
established exception. This is particularly true in  fiabidf de Btessit’ ne doit paette moindre
the criminal context given the “fundamental prin-  lorsqu’on chealpgsenter une preuve pariou”
ciple of justice, protected by thgharter, that the  dire en vertu d’'une exception reconnue. Cela est
innocent must not be convictedR. v. Leipert,  particulierement vrai en maé criminelle,etant
[1997] 1 S.C.R. 281, at para. 24, quotedRinv.  donrgé que «la egle selon laquelle I'innocent ne
Mills, [1999] 3 S.C.R. 668, at para. 71. It would doit pa® &clag coupable est un principe de
compromise trial fairness, and raise the spectre of  justice fondamentale garantCpartéa: R. c.
wrongful convictions, if the Crown is allowed to Leipert, [1997] 1 R.C.S. 281, au par. 24,ecdans
introduce unreliable hearsay against the accused, etRric. Mills, [1999] 3 R.C.S. 668, au par. 71.
regardless of whether it happens to fall within an  Si on permettait au eninigtiblic de p@Senter
existing exception. une preuve pan-gire non fiable contre I'acces’

peu importe gu’elle se trouve ou nenrélever
d'une exception existante, cela compromettrait
I"equi du proes et ferait appanaé le spectre des
déclarations de culpabiéiterrorees.

In addition to improving trial fairness, bringing En plus d’ameliorer I'équi® du proes, le fait 201
the hearsay exceptions into line with the principled  d’adapter les exceptianggle du owdire a la
approach will also improve the intellectual coher- ethovde fondé sur des principes augmentega-
ence of the law of hearsay. It would seem anoma- lement leretg intellectuelle du droit de la
lous to label an approach “principled” that applies  preuve pedioel’ Il semblait anormal de quali-
only to the admission of evidence, not its exclu-  fier de «denslir des principes» laethode qui
sion. Rationalizing the hearsay exceptions into the  ne s’appliqael’gdhission de la preuve et non
principled approach shows that the former are sim-  gpasn exclusion. La rationalisation des excep-
ply specific manifestations of general principles, tiamsla® €gle du oudire en fonction de la
rather than the isolated “pigeon-holes” referred to ethufle fondé sur des principeseniontre que
in U. (F.J.), supra, at para. 20. ces exceptions sont simplement des manifestations

particulieres de principesegéraux, pludt que les
«caggories compartimee€s» mentiorges dans
larret U. (F.J.), précit, au par. 20.

The Continuing Importance of the Existing L’'importance constante des exceptions exis-
Exceptions tantes

Having recognized the primacy of the principled Aprés avoir reconnu la primaute la nethode 202
approach, it is nevertheless important for a court to  derglir des principes, il est toutefois important
exercise a certain degree of caution when reconsid-  qu’un tribenabrdfe une certaine prudence en
ering the traditional exceptions. While the excep- eexaminant les exceptions traditionnelles. Bien
tions may need to be reexamined in light of the  qu’il puiste TEcessaire deegxaminer ces
principled approach, their complete abolition is not  exceptions en fonction dettede” fondé sur
the answer. Rather, the exceptions continue to play  des principes, leur abolition totale n’'est pas la
an important role under the principled approach.  solution. Au contraire, les exceptions continuent de



203

204

248 R. V. STARR

lacobucci J.

[2000] 2 S.C.R.

Our task therefore is to reconcile the traditional
exceptions with the principled approach.

joueralm important dans la ethode fondé sur
des principes. Il nous incombe donc de concilier

les exceptions traditionnelles avec lathode fon-
dée sur des principes.

One important function that the hearsay excep- Les exceptions la €gle du oudire jouent un
tions have served has been to add predictabilityole ihportant en coefant unelément de m@visi-

and certainty to the law of hearsay. In light of the
exceptions, and regardless of how illogical or arbi-
trary they may be, litigants can be more or less cer-
tain when going into court of the types of issues
that will be relevant in debating admissibility in a
particular context, and of the likelihood that the
evidence will indeed be admitted. This certainty
has fostered greater efficiency in the use of court
time both at trial and on appeal, and has facilitated
the task of the too frequently overburdened trial
judge who is called upon to rule on hearsay admis-
sibility with speed and considerable regularity. As
suggested by Rosenbemypra, at p. 75, a com-
plete abolition of the exceptions and their replace-

qui

®ibt de certitude au droit de la preuve par ou”

dida lumiere de ces exceptions, quelque illo-
giques et arbitraires qu'elles miissdes par-

ties peug#st plus ou moins certaines, lors-

gu'elles vont en cour, du genre de questions qui
seront pertinentes pelmttcE la question de
'admisseitieins un contexte particulier et des
chances que la preuve soit effectivement admise.
Cette certitude a €auosdsplus grande effica-

e déns l'utilisation du temps de la cour, tant au

gerger’en appel, et a facdita fiche du juge du

pEOqui est trop souvent surchargé travail et
doit djuemment prendre desediSions

rapides eermafadmissibili¢” de la preuve par

ment by the principled approach standing alone I-dind. Comme I'a indige’Rosenberdgc. cit., a

would complicate the judicial task:

la p. 75, I'abolition totale des exceptions et leur

remplacement par la seuleethbde fondé sur des
principes compliqueraient lathe des tribunaux:

[1t is unfair to simply leave the decision as to the TRADUCTION] [I]l est injuste que I'on se contente de

admission of hearsay completely open-ended, leaving
the trial judges without any analytical tool for determin-

ing what is reasonably necessary. To simply define the
test in terms of reliability and necessity is just too vague

laisseresnént libre la €€ision qui peuefre prise
en enatid’admission de la preuve pan-dire et de
priver ainsi le juge das pdec’tout instrument
d’'analyse marndher ce qui est raisonnablement

to be of any practical use. With all its rigidity and anom- eceassaire. Efinir simplement le crdfe en termes de

alies a hearsay rule consisting of a broad rule of exclu-
sion with certain well-defined exceptions wakatively

fialgitile rtessi’est vraiment trop vague pairé

de quelque utile"que ce soit sur le plan pratique. Mal-

easy to apply. Taking away all of the rules and replacing e tqgufe sa rigidé’et ses anomalies, uregteé du ou’

them with necessity and reliability, while perhaps not
inviting chaos, does make the role of the trial judge that
much more difficult. [Emphasis in original.]

dire consistant eneglee giérale d’exclusion com-
portant certaines exceptionsfipies était relative-

ment facile a appliquer. Me si cela n'ouvre peetie

pas la porte au chaos, le faietifhiner toutes lesegles
et de les remplacer par laggssit et la fiabili€ rend la
tache du juge du pres’d’autant plus ardue. [En italique
dans l'original.]

Second, in addition to serving the utilitarian
goals of providing greater certainty and fostering
judicial efficiency, the exceptions have served an
explanatory or educative function, instructing liti-
gants and judges about the relevant factors to con-
sider in determining whether to admit a particular
type of hearsay evidence, or whether to admit

Deuxiéemement, en plus de servir les objectifs

utilitaires d'assurer une plus grande certitude et de
favoriser I'effieadds tribunaux, les exceptions
remplissent une fonction explicatieemative,
en informant les parties et les juges des facteurs
qui doietrdg &xamias pour dterminer s'ily a
lieu d’admettre un type particulier de preuve par
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hearsay in a particular factual context. Different 1-dwé ou s’il y a lieu d'admettre un odire dans

hearsay scenarios by their nature raise different  un contexte factuel particulier. De par leur nature,

reliability concerns, and different issues of neces- ediffits seharios de audire sougvent difg-

sity. The specific requirements of the individual  rentesopcupations de fiabitit’et difrentes

exceptions have had the useful effect of focussing  questioneassE. Les exigences @cises de

attention upon the peculiar factors that make it chaque exception ont eu pour effet utile d'attirer

desirable, or undesirable, to admit a particular  I'attention sur les facteurs particuliers qui font en

form of out-of-court statement. This should be no  sorte qu'il est ou n’est pas souhaitable d’admettre

surprise given Lamer C.J.’s statementSmith, une forme particulire de dclaration extrajudi-

supra, that the principled approach is “governed ciaire. |l ne devraiefragtonnant, compte tenu

by the principles which underlie the [hearsay] rule  deddatation du juge en chef Lamer dans I'ar-

and its exceptions alike” (p. 932). Since the princi- et Shith, précitt, que la rathode fondé sur des

pled approach is implicit in most of the exceptions,  principes segiipar les principes qui sous-ten-

they are likely to be strong evidence of necessity  denedger[du owdire] ainsi que ses excep-

and reliability. tions» (p. 932). Comme laethode fondé sur des
principes est implicite dans la plupart des excep-
tions, ces dereres sont susceptibles de constituer
une preuve solide decpéssit” et de fiabilie.

It is true that there is guidance inherent in the Il est vrai que la rethode fondé sur des prin- 205
principled approach itself, which directs a court to  cipes eeamcontient des indications qui aident
gauge whether a particular hearsay statement is le trilbudhallter si une etlaration relaé par-
reliable and whether its admission is necessary in  ¢iilest fiable et si son admission estas-
the circumstances. However, the exceptions are  saire dans les circonstances. Toutefois, les excep-
more fact-specific and contextually sensitive. tioapatident plus des faits et tiennent davantage
Properly modified to conform to the principled compte du contexte. Si elles sonteasdififrec-
approach, the exceptions are practical manifesta- tement dermasitre conformea la nethode
tions of the principled approach in concrete and  éandlr des principes, les exceptions seront des
meaningful form. Indeed, it is precisely to illus- manifestations pratiques sous formeeteoetr’
trate the form of analysis under the principled utile de &haode fondé sur des principes. En
approach that must occur in a particular factual effet, c'est justement pour illustrer la forme
context that this Court in its recent cases has out-  d'analyse quetHada fondé sur des principes
lined carefully the type of inquiry that must occur  commande dans un contexte factuel particulier
when dealing with a particular type of hearsay, que, dansesests aefs, notre Cour a exp®s’
whether it be the testimony of a child withess  soigneusement le genre d’examen qatreloit ~
(Khan, supra), a prior inconsistent statemer. ( effectlg lorsqu’il est question d'un type particulier
(K.G.), supra, andU. (F.J.), supra), or prior testi- de owdire, qu'il s'agisse du etnoignage d'un
mony Hawkins, supra). Some commentators have  enfafiign, précité), d’'une éclaration amgfieure
suggested that the Court’s recent hearsay jurispru-  incompabliK.G.) et U. (F.J.), précités), ou
dence may accordingly be seen as creating new  dapighage aetieur Hawkins, précit). Cer-
hearsay exceptions to supplement the traditional tains commentateurs one igdua jurispru-
exceptions: see, e.g., Cartaupra, at p. 579. Per-  dencecaénte de notre Cour en negii de oudire
haps a more accurate characterization is to say that  peutettenpetue comme @ant de nouvelles
all of the hearsay “exceptions” should be seen exceptidasegle du oudire afin de commter
simply as concrete examples of the practical les exceptions traditionnelles: voir, par exemple,

Carter,loc. cit., a la p. 579. Une qualification plus
juste pourrait consistea ‘dire que toutes les
«exceptions»a la €gle du oudire devraientefre
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application of the purpose and principles of the  simplemerupsrcomme des exemples concrets
hearsay rule in a particular context. de I'application pratique de I'objet et des principes
de la egle du oudire dans un contexte particulier.

206 A third important function played by the tradi- La troiséme fonction importante des exceptions

tional hearsay exceptions is that they teach us traditionnellés €gle du oudire consistea’

about the historical and contemporary rationale for  nous enseigner la raéon ld&torique et con-

admitting certain forms of hearsay. It has quite = temporaine de I'admission de certaines formes de

properly been noted that some hearsay exceptions  preuvelfireoOn a eu parfaitement raison de

allow for the admission of evidence that is unrelia-  souligner que certaines exceptiansgle du

ble, unnecessary, or both. In the interest of fairness I-dioe/"permettent 'admission d’une preuve qui

for the litigant against whom it is used, unreliable  n’est ni fiable eienSaire. Pour des raisons

hearsay evidence should never be admitted. Apart equi pour la partie contre qui elle est ugks”

from that, a review of the traditional exceptions  une preuve padimiqui n'est pas fiable ne

reveals that there are reasons beyond “pure” neces-  devrait jatreiadimiseA part cela, I'examen

sity why a court might wish to admit reliable hear-  des exceptions traditionnelléle Kjue des rai-

say evidence. This point was addressed by Lamer  sons autres que la «uassgrsont suscep-

CJ. in B. (KG), at pp. 796-97, where he tibles d'inciter un tribuaaghdmettre une preuve

explained that the need to permit the admission of  piadioefiable. Le juge en chef Lamer a ab®ord”

certain forms of hearsay can stem not only from  cette question daesBafiK.G.), aux pp. 796 et

the unavailability of the out-of-court declarant, but  797,ilca explig€ que la Btessit” de permettre

also from the quality of the evidence itself. Lamer  I'admission de certaines formes de preuve par ou’

C.J. cited Professor Wigmore's explanation dire pewaodler non seulement de la non-dispo-

(Wigmore on Evidence, vol. 5 (Chadbourn rev. nibiétde I'auteur de laegtlaration extrajudiciaire,

1974), at p. 253) that some hearsay evidence “may  mais aussi de la d@aditpreuve elle-emie. Le

be such that we cannot expect, again, or at this juge en chef Lamerl'axgtication du profes-

time, to getevidence of the same value from the  seur Wigmore Wigmore on Evidence, vol. 5

same or other sources” (emphasis in original). (Chadbourn rev. B&p. 253), selon laquelle

Such hearsay may be admitted, where appropriate,  une preuve I{EireoffRADUCTION] «peut €tre

less on the basis of necessity and more on the basis  telle qu’on ne peut pas s’attendre, de nauveau ou °

of “expediency or convenience”. The traditional ce momentcipbtenir des mrhes sources ou

exceptions are useful, therefore, because they are  d’autres soneqaeuve de méme valeur» (en

instructive as to the types of situations that may italique dans l'original). Une telle preuva-par ou”

produce hearsay that is the best evidence in the cir-  direpreuddmise, lorsqu’il convient de le faire,

cumstances. moins pour des raisons eeessk” que pour des
raisons de «commod@it. Les exceptions tradition-
nelles sont donc utiles, car elles renseignent sur les
genres de situation qui peuvent faire en sorte
gu’'une preuve par adire constitue la meilleure
preuve dans les circonstances.

207 There are other important functions served by Les exceptions traditionnellesla €gle du ou’

the traditional hearsay exceptions, but the issues | dire remplissent d'autres fonctions importantes,
have referred to are sufficient to illustrate that it is  mais les questions que j'ai mepsaoTit suffi-

neither desirable nor necessary to abolish these  santes pour montrer qu'il n'est ni souhaitable ni
exceptions outrightt The more appropriate ecessaire de les abolir totalement. La meilleure
approach is to seek to derive the benefits of cer- ethode consista fenter de tirer profit de la certi-
tainty, efficiency, and guidance that the exceptions  tude, de I'eficatitles indications offertes par
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offer, while adding the benefits of fairness and les exceptions, tout en y ajoutant les avantages de
logic that the principled approach provides. The eqli¢ et de la logique que fournit laethode
task is to rid the exceptions of their arbitrary  feadSur des principes. Il s’agit deldirrasser

aspects, in order to avoid admitting hearsay evi- les exceptions de leurs aspects arbitraires afin
dence that should be excluded. ewdter I'admission d’'une preuve paredife qui
devraitétre Ecarte.
(ii) 1s Cook’s Statement to Giesbrecht Admissi- (i) LectHration de Cook Giesbrecht est-elle
ble Under the Principled Approach? admissible en vertu deelthadé fondé

sur des principes?

For much the same reasons why the statement Pourd peu pes les mfnes raisons que celle€08
did not meet the requirements for admissibility  pour lesquellesetdadition ne remplit pas les
under the present intentions exception, | conclude  conditions d’admissitalitexception des inten-
that the statement is not admissible under the prin-  tions existantes, je concluseplaréiol n'est
cipled approach either. This should not be particu- pas non plus admissible en vertu eteddem”
larly surprising — as | have discussed above, the derglir des principes. Cela ne devrait @as ~
traditional exceptions are based on the concepts of  pagtiemignetonnant car, comme nous I'avons
reliability and necessity. While occasionally, as in  vu, les exceptions traditionnelles soedsand”
Khan, supra, a statement not falling within an  les notions de fiabit' de ptessik. Méme s'il
existing exception will be admissible under the  peut arriver, comme csttala ¢as dans |'agt”
principled approach, this will likely be the excep- Khan, précité, qu’une dtlaration qui ne relie pas
tion, not the rule. d'une exception existante soit admissible en vertu

de la n€thode fondé sur des principes, ce sera
vraisemblablement I'exception et non pasdgle.

The first requirement for admissibility under the La premére condition d’admissibit’que com- 299
principled approach is reliability. Given my con-  porte lathode fondé sur des principes est la
clusion above that Cook’s statement was made fiabiitint done que j'ai conclu plus haut que
under “circumstances of suspicion”, it follows that lecldration de Cook até faite dans des «cir-
the statement was not reliable. Nor are there any  constances douteuses», il s’ensuiteglagala d”
other circumstantial guarantees of trustworthiness  tiogtait’'pas fiable. Il n’y a pas non plus
that could render the statement reliable. Having  d’autres garanties circonstancielles de iatilit”
found that the statement is unreliable, it is unnec-  ceptibles de rendreclaration fiable. Apms
essary to go on to ask whether it was necessary or  avoir conclu geeldeatidon n’est pas fiable, il
not. | conclude that Cook’s statement to Giesbrecht  n’est pessgaire de se demander si eliait’
was inadmissible under the principled approach. ecessaire. Je conclus que é&ldration de Cool °
Since it does not fall under an existing exception Giesbreathit ‘inadmissible en vertu de la
either, for all the reasons given above, the courts ethode fonde sur des principe€tant done’
below erred in admitting this evidence. There qu’elle neveelpas non plus d'une exception
being no serious argument that the error was one  existante, pour toutes les raisoesseguss”
that could be saved by the curative provisio, haut, les cours d'instareeung” ont commis
s. 686(1))(iii) of the Criminal Code, R.S.C., une erreur en lI'admettant en preuve. En I'absence
1985, c. C-46, the appeal must be allowed. d'argumerniew selon lequel il pouvaietre

remédié a I'erreur au moyen de la dispositiaps-
ratrice qu’est le sous-al. 686£){iii) du Code cri-
minel, L.R.C. (1985), ch. C-46, le pourvoi deitré
accueilli.
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(d) Revisiting the Hearsay Exceptions in Future d) Le réexamen des exceptions a la regle du
Cases oui-dire dans des affaires futures

While the foregoing is perhaps sufficient to dis- Meme si ce qui g&de peukfre suffisant pour
pose of this appeal, the majority of the arguments  trancherelemtr pourvoi, la plupart des argu-
both in the court below and before this Court ments asreri Cour d’appel et devant notre
focussed on the relationship between the principled  @taierit arS sur la relation entre laatihode
approach and the traditional exceptions. Given  éenslir des principes et les exceptions tradition-
this, and the substantial controversy among both  nelles. Compte tenu de cela et de la controverse
lower courts and commentators regarding the importante dans laquelle les cours d’instance inf’
appropriate relationship between the principled rieure et les auteurs sone®rgagujet de la

approach and the traditional hearsay exceptions, |  relation qui devrait exister eratedderfondée

would like to offer some general remarks on this  sur des principes et les exceptions traditiannelles °
issue. | have no doubt that the lower courts will  kgle” du oudire, jaimerais faire quelques
develop guidelines over time as circumstances  observatemsajgsa ce propos. Je n'ai aucun
warrant. doute que les cours d'instanceii@lreetabliront

des lignes directrices au fura@mesure que les cir-
constances le justifieront.

| hope from the foregoing that it is clear that the J'espere qu'il ressort nettement de ce quepr’

existing exceptions are a long-standing and impor-edec’que les exceptions existantes constituent
tant aspect of our law of evidence. | am cognizant  depuis longtemps un aspect important de notre
of their important role, and the need for caution in  droit en er@atde preuve. Je suis conscient de
reforming them. Given their continuing impor-  leotaimportant et de laatessit”de faire mon-
tance, | would expect that in the clear majority of  tre de prudence eaftemant. Compte tenu de
cases, the presence or absence of a traditional leur importance constante, je m’atemdrais
exception will be determinative of admissibility. que, dans la plupart des cassienpe ou l'ab-

sence d’'une exception traditionnelle so@tetmi-

nante en matire d’admissibili¢”

While Khan, supra, and its progeny have set out Je souligne que, emie si I'aret Khan, précit,
the approach for evidence falling outside a tradi- et lestsagii en dtoulent ontetabli la faon
tional exception, | would note that evidence falling  d’aborder la preuve quievengls d’'une excep-
within a traditional exception is presumptively  tion traditionnelle, la preuve cenveael’une telle
admissible. These exceptions traditionally incorpo-  exception estipge admissible. Ces exceptions
rate an inherent reliability component. For exam-  comportent traditionnellemefé&mant de fiabi-
ple, testimony in former proceedings is admitted, e iitférent. Par exemple, lertioignage fait dans
at least in part, because many of the traditional le cadre d'une instamc®wet’'est admis, du
dangers associated with hearsay are not present. As  moins en partie, parce que bien des dangers qui se
pointed out in Sopinka, Lederman and Bryant, rattachent traditionnelleanienpreuve par ou”
supra, at pp. 278-79: dire ne se posent pas. Commeeiaséuligre’

dans Sopinka, Lederman et Bryaop. cit., aux
pp. 278 et 279:

... astatement which was earlier made under oath, sub-TRADUCTION] . . . une dclaration qui st faite ang-

jected to cross-examination and admitted as testimony at rieurement sous la foi du serment, qui a fait I'objet d’un

a former proceeding is received in a subsequent trial contre-interrogatoire etetpiiadniise en tant que
preuve testimoniale lors d'une instance eaietire est
admise lors d’'un pras ulgrieur parce que les dangers
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because the dangers underlying hearsay evidence are gue comporte la preuvalipameuse posent pas.
absent. [Emphasis added.] [Je souligne.]

Other exceptions are based not on negating tradi-  D’autres exceptions sargsforai pas sur la
tional hearsay dangers, but on the fact that the  suppression des dangers traditionnels de la preuve
statement provides circumstantial guarantees of  padioe]” mais sur le fait que laedlaration
reliability. This approach is embodied in recog- offre des garanties circonstancielles deefiabilit”
nized exceptions such as dying declarations, spon-  Cettbodg se retrouve dans des exceptions
taneous utterances, and statements against pecuni-  reconnues coneutlatasalis de mourants, les
ary interest. dclarations spontaes et lesetlarations auetfi-

ment des irgféts financiers de leur auteur.

All this being said, it is also clear that the logic Ceci étant dit, il estegalement clair que la13
of the principled approach demands that it must logique deefhaudé fondé sur des principes
prevail in situations where it is in conflict with an  exige que cet¢hote 'emporte dans les cas o°
existing exception. For example, had there been elle entre en conflit avec une exception existante.
any doubt in this appeal whether the present inten-  Par exemple, s'il y avait eu un doute dans le pr’
tions exception required that the statement not be  sent pourvoi quaat/oir si I'exception des
made under circumstances of suspicion, the princi-  intentions existantes exigeait gedalatidh
pled approach would require holding that it does  n’ait gtasfdite dans des circonstances douteu-
now. Hearsay evidence may only be admitted if it  ses,gt#node fondé sur des principes obligerait
is necessary and reliable, and the traditional exce@ conclure gu’elle I'exige maintenant. La preuve
tions should be interpreted in a manner consistent  pedi@ine peutefre admise que si elle est
with this requirement. gcessaire et fiable, et les exceptions tradition-
nelles doivenefre interpettes d’'une maere con-
forme a cette exigence.

In some rare cases, it may also be possible under |l se peutegalement que, dans de rares cas, ded
the particular circumstances of a case for evidence  circonstances paggidiSsent en sorte qu’'une
clearly falling within an otherwise valid exception  preuve manifestemeae\par une exception par
nonetheless not to meet the principled approach’s  ailleurs valide ne satisfasse toutefois pas aux exi-
requirements of necessity and reliability. In such a  gencesdessi” et de fiabilig” de la rethode
case, the evidence would have to be excluded. e®muir des principes. En pareils cas, la preuve

However, | wish to emphasize that these cases will  destatéCarge. Je tiens toutefos Souligner
no doubt be unusual, and that the party challenging  que ces cas seront certes inhabituels et que la par-
the admissibility of evidence falling within a tradi-  tie qui conteste I'admisgbdi” la preuve v

tional exception will bear the burden of showing  par une exception traditionnelle aura le fardeau de
that the evidence should nevertheless be inadmissiemodtrer que la preuve doikarimoinsefre inad-

ble. The trial judge will determine the procedure  missible. Le juge dwegdiablira la proeture
(whether byvoir dire or otherwise) to determine  (par voir-dire ou autrement) applicable poer-d”
admissibility under the principled approach’s miner 'admissiilth vertu des exigences de
requirements of reasonable necessity and reliabil-ecessit” et de fiabili€' raisonnables de laatiiode
ity. fondée sur des principes.

In this connection, it is important when examin- A cet égard, lorsque la fiabibt'd'une @clara- 215
ing the reliability of a statement under the princi-  tion est exaeng€lon la mthode fondé sur des
pled approach to distinguish between threshold and  principes, il impettbli ‘'une distinction entre
ultimate reliability. Only the former is relevant to  le seuil de fiabit la fiabilig absolue. Seul le
admissibility: seeHawkins, supra, at p. 1084. seuil de fiabiditest pertinent relativemeant|’ad-
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Again, it is not appropriate in the circumstances of  missbiliSir Hawkins, précit, a la p. 1084. &°
this appeal to provide an exhaustive catalogue of  encore, il ne convient pas, dans les circonstances
the factors that may influence threshold reliability.  desprit pourvoi, de fournir une listetdillée
However, our jurisprudence does provide some  des facteurs qui peuvent influer sur le seuil de fia-
guidance on this subject. Threshold reliability is  biliToutefois, notre jurisprudence est utile dans
concerned not with whether the statement is true or  une certaine rmesugljet. Le seuil de fiabdit”
not; that is a question of ultimate reliability.  ne concerne pas la question de savoiedata-d”
Instead, it is concerned with whether or not the cir- tion estligjue ou non; c’est une question de fia-
cumstances surrounding the statement itself pro- ebdivsolue. Il concerne pbitla question de
vide circumstantial guarantees of trustworthiness.  savoir si les circonstances ayastlardfmliara-
This could be because the declarant had no motive  tion elleemdffrent des garanties circonstan-
to lie (seeKhan, supra; Smith, supra), or because  cielles de fiabditCes garanties pourraiergou-
there were safeguards in place such that a lie could ler du fait geeldeadit n'avait aucune raison de
be discovered (sedlawkins, supra; U. (F.J.), mentir (voir Khan et Smith, précitts) ou du fait
supra; B. (K.G.), supra). gu'il y avait des mesures de protection qui permet-
taient de dceler les mensonges (vblawkins, U.
(F.J.) etB. (K.G.), précités).

216 And indeed, lower courts have recognized that En réalité, les tribunaux d'instance @ieure

the absence of a motive to lie is a relevant factor in ~ ont reconnu que I'absence de raison dgaientir -
admitting evidence under the principled approach:  un facteur pertinent pour admedtéenent ‘de
seeR. v. L. (JW.) (1994), 94 C.C.C. (3d) 263 (Ont.  preuve en vertu dedthate fondé sur des prin-
C.A); R v. Tam (1995), 100 C.C.C. (3d) 196 cipes: vBirc. L. (JW.) (1994), 94 C.C.C. (3d)
(B.C.C.A); R v. Rose (1998), 108 B.C.A.C. 221; 263 (C.A. Onfy,c. Tam(1995), 100 C.C.C. (3d)
see also B. P. Archibald, “The Canadian Hearsay 196 (C.A.CRBg;Rose (1998), 108 B.C.A.C.
Revolution: Is Half a Loaf Better Than No Loaf at  221; vadgalement B. P. Archibald, «The
All?” (1999), 25Queen’s L.J. 1, at p. 34. Con- Canadian Hearsay Revolution: Is Half a Loaf
versely, the presence of a motive to lie may be  Better Than No Loaf at All?» (199Q)e@8s
grounds for exclusion of evidence under the princiiL.J. 1, a la p. 34.A linverse, la pgsence d'une
pled approach. Put another way, it is the role of the  raison de mentietpewn”motif d’exclusion en
trial judge to determine threshold reliability by sat-  vertu de lethode fondé sur des principes.
isfying him- or herself that notwithstanding the  Autrement dit, il appartient au juge desproc
absence of the declarant for cross-examination de fixer le seuil de diabilits’assurant que,
purposes, the statement possesses sufficient ele- enalsence dueatlarant pour fins de contre-
ments of reliability that it should be passed on to  interrogatoire,etdaidition comporte suffisam-
be considered by the trier of fact. mentldihents de fiabild pouretre soumise”
I'appréciation du juge des faits.

217 At the stage of hearsay admissibility the trial A I"etape de I'admissibiktde la preuve par eu”

judge should not consider the declarant’s general  dire, le juge despnecdevrait pas tenir compte

reputation for truthfulness, nor any prior or subse-  depatdtion ghérale de sirgrité du aclarant,

guent statements, consistent or not. These factors  ni d’auaciaration armfieure ou ubfieure,

do not concern the circumstances of the statement  compatible ou incompatible. Ces facteurs n’ont pas

itself. Similarly, | would not consider the presence trait aux circonstances deldaation elle-rafne.

of corroborating or conflicting evidence. On this Dem®, je ne tiendrais pas compte de le-pr’

point, | agree with the Ontario Court of Appeal’'s  sence d’'une preuve corroborante ou contradictoire.

decision inR. v. C. (B.) (1993), 12 O.R. (3d) 608;  Sur ce point, je suis d’accord avect'ae"la

see alsddaho v. Wright, 497 U.S. 805 (1990). In  Cour d’'appel de I'Ontdroc. C. (B.) (1993), 12
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summary, under the principled approach a court  O.R. (3d) 608galementdaho c. Wright, 497
must not invade the province of the trier of fact U.S. 805 (1990). &sun€, en vertu de la
and condition admissibility of hearsay on whether etmode fondé sur des principes, le tribunal ne
the evidence is ultimately reliable. However, it will  doit pas etgri’'sur la comgtence du juge des
need to examine whether the circumstances in  faits ni subordonner I'adméssikiliia preuve
which the statement was made lend sufficient cred-  padioeia la question de savoir si la preuve est
ibility to allow a finding of threshold reliability. absolument fiable. Il devra cependant examiner si
les circonstances ayant enteua dclaration con-
ferent suffisamment de emtibilité pour pouvoir
conclure que le seuil de fiabditést atteint.

(4) Admissibility of Cheryl Ball's Out-of-Court (4) Admissibiéit’de l'identification extrajudi-
Identification ciaire par Cheryl Ball

The analysis of Cheryl Ball's identification evi- L'analyse de la preuve d'identification fourni¢18
dence proceeds in much the same way as the fore-  par Cheryl Ball s'’eHeptuepes de la rafine

going analysis of Cook’s statement to Giesbrecht. |  eranjue I'analyse pédente de laetlaration
conclude that the statement is hearsay, and that it de &daksbrecht. Je conclus que kcldra-
does not fall within an existing exception. Since |  tion est dudog et qu’elle ne relve pas d’'une

also conclude that the evidence was inadmissible  exception exisEate. done” que je conclus

under the principled approach, it follows that theegalement que cetément de preuvetait inadmis-

trial judge erred in admitting the evidence. sible en vertu deeldhadé fondée sur des prin-
cipes, il s’ensuit que le juge du pesca commis
une erreur en I'admettant.

Again | will assume for the purposes of analysis La encore, je vais tenir poure, aux fins de 219
the veracity of the testimony of Constables Mad-  I'analyse,etaotjnage des agents Madden et
den and MaclLeod at trial. They testified that MacLeod augmolts ont ¢émoigré que Cheryl
Cheryl Ball identified the appellant as being a man  Ball avait identifappelant comme etant
she had seen talking to Cook at the Mohawk gas  I'homme qu’elle avait vu pafleoka la sta-
station on the night of the murders, and, according  tion-service Mohawk la nuit des meurtres et, selon
to Madden, as the man who was also “probably = Madden, catanedussi 'homme quiRADUC-
driving the other car”. It is clear that these stateTION] «conduisait probablement l'autre automo-
ments are hearsay and so are inadmissible unless  bile».eClesations constituent manifestement
reliable and necessary, because the Crown sought  ddireuét sont donc inadmissiblea, moins
to use the statements to show that the appellant  qu’elles ne soient fialdessaires, parce que
was present at the Mohawk station, thus creating le ramigpublic a chereha les utiliser pour
an inference that he had followed them from the emdntrer que I'appelant se trouvaitla station-
station and was driving the smaller car Cheryl Ball  service Mohawki, id@Eduction qu’il les avait
saw when she left Cook and Weselowski in St.  sudvigrtir de cet endroit et qu'il conduisait la
Norbert. The issue before the trial judge was  petite automobile que Cheryl Ball avaiteaper,
whether the evidence was admissible pursuant to  lorsqu’elle avai Qg4tik et Weselowsla St.
the “prior identification” exception to the hearsay = Norbert. La question dont le juge despgtad
rule. The trial judge found that the exception did  setigit'de savoir si cette preuetait admissible
apply. en vertu de I'exception de I'«identification ent’

rieure»a la Egle du oudire. Le juge du prags a
conclu que I'exception s’appliquait effectivement.
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It is not necessary in this case to review the En l'espgece, il n'est pasetessaire d’examiner
entirety of the “prior identification” exception to  au complet I'exception de I'«identificatioe-ant”
the hearsay rule. The narrow issue before this riear»Egle du oudire. La question gcise
Court is whether hearsay evidence of an out-of-  dont notre Cour est saisie est de savoir si la preuve
court identification by a trial witness is admissible  pardité d'une identification extrajudiciaire par
where the witness does not testify at trial that she eomoih au proes est admissible lorsque ce der-
made the identification. On the particular facts of  nier n'affirme pas aepepcil a fait cette iden-
this appeal, Cheryl Ball testified at trial that she tification. Déaptes faits du psent pourvoi,
told police that one of the men in the photographs  Cheryl Bakn@oigré au proes qu’elle avait
she was shown on August 23, 1994 “look[ed] kind ecldi a la police que I'un des hommes figurant
of familiar”, but she did not testify that she had  sur les photographies qui lui ag&@embhtees
seen the person at the Mohawk gas station or atthe  |eu23.9@4 lui fRADUCTION] «di[sait] quelque
wheel of the car that followed Weselowski's sta-  chose», mais elle n'a pascadfiir apery cette
tion wagon to St. Norbert. personada’ station-service Mohawk ou au volant

de l'automobile qui avait suivi la familiale de
Weselowski jusqu’St. Norbert.

The scope of the “prior identification” exception La porge de I'exception de I'«identification
to the hearsay rule was recently thoroughly can- eranife»a la €gle du oudire a Ecemmeneté
vassed in the lucid reasons of Doherty J.ATd)  examirée en profondeur dans les motifs clairs du
supra. As Doherty J.A. sets out, there are two situ-  juge Doherty danstl8at;” précitt. Comme le
ations in which out-of-court statements of identifi-  juge Doherty I'explique, il existe deux situations
cation may be admitted for the truth of their con- u les aclarations d’identification extrajudiciaires
tents. First, “prior statements identifying or  peuvetrie admises comme preuve de daacig
describing the accused are admissible where the  de leur contenu. En premierREeucTtioN]
identifying witness identifies the accused at trial”  «lescldfations amrieures qui identifient ou
(pp. 497-98). Second, such statements are admissiecrivdht I'accuse” sont admissibles lorsque le
ble “where the identifying witness is unable to emidin auteur de l'identification identifie I'acaus”
identify the accused at trial, but can testify that he  augssopp. 497 et 498). En deerie lieu, ces
or she previously gave an accurate description oreclagations sont admissibleERRDUCTION] «lors-
made an accurate identification” (p. 500). In the  quehecih auteur de l'identification est incapa-
latter circumstance, Doherty J.A. explained, “the  ble d’'identifier 'aeausproes, mais peut affir-
identifying witness may testify to what he or she = mer qu'il @adourni une description ou une
said or did on those earlier occasions and those identification exacte» (p. 500). Dans ce dernier
who heard the description given by the witness or  cas, comme le juge Doherty I'aexXpitgn0Uc-
witnessed the identification made by the witnessioN] «le #moin auteur de [lidentification peut
may give evidence of what the witness said or did” epaker au sujet de ce qu'il a dit ou faites occa-
(ibid.). sions, et ceux qui ont entendu la description four-

nie par cedmoin ou qui onet ©moins de l'iden-
tification qu’il a faite peuventeposer au sujet de
ce que ceemoin a dit ou fait»ibid.).

In the present case, only the second branch of Dans la pesente affaire, seul le dearie volet
the “prior identification” exception could possibly  de I'exception de ['«identificationeragife»
be applicable to permit the admission of the police  aurait pu s’appliquer pour permettre I'admission
testimony under the exception, because Ball did eatnotgnage des policiers en vertu de I'excep-
not identify the appellant in court. However, in my  tion, car Ball n’a pas ided@#ppelant en cour.
opinion, the requirements of this second branch are J'estime toutefois que, dans les circonstances, il
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not satisfied in the circumstances. Ball did not tes-  n’agiasdtisfait aux exigences de ce demeé
tify that she could not remember whether the volet. Ball n'agrasigré qu’elle€tait incapable
appellant was the person whom she identified. She  de se rappeler si I'apt@tdatpersonne qu’'elle
was not asked to compare the appellant with her  avait idenmti®n ne lui a pas demandé com-
recollections about the person she saw on the night  parer I'appeiamersonne qu’elle se souvenait
of the murders. Accordingly, the underlying cir-  avoir @per|a nuit des meurtres. Par cemsént,

cumstances of necessity required to trigger the sec-  la situation sous-jacertesitrequise pour
ond branch of the traditional exception did not eclghcher I'application du dewetie volet de
exist. Even aside from this point, the police evi- I'exception traditionnelle n’existait paseMhn

dence went far beyond the scope of the “prior faisant abstraction de ce faitmdegnage des
identification” exception. Part of the rationale  policiers aegkécde beaucoup la ped’de I'ex-
underlying the second branch of the exception is  ception de I'«identificatieneam&». Une partie
that the testimony that is being admitted to com-  du raisonnement qui sous-tend &mdeuslet
plement the testimony of the identifying witness  de I'exception veut quesnwighage qui est
does not truly constitute hearsay. If the witness can  admis pour etemgElui du émoin auteur de
at least testify that at some point she made an accu-  I'identification ne constitue pas vraiment du ou”
rate identification, then a police officer’'s testimony  dire. Sieledin peut au moins affirmer guun
that he or she observed the identifying witness in  momentedibarfait une identification exacte, le
the act of identification is original evidence that emignage dans lequel un policier affirme I'avoir
the identifying witness did indeed select a particu-  vu gaeca lidentification constitue alors une
lar person, and that that person is the accused. preuve originale gomie &uteur de l'identifi-
However, for this rationale to apply, the identify-  cation a vraimestgif€ une personne en particu-
ing witness must confirm that the person he or she lier et que cette personne ed.|@epesdant,
identified in the police officer's presence was the  pour que ce raisonnement s’appligemole t
person who committed an act that is relevant in the  auteur de I'identification doit confirmer que la per-
immediate proceedings. The testimony of the iden-  sonne qu’il a iéenéfi’'peSence du policier est
tifying witness may thus have its own hearsay la personne qui a commis un acte pertinent dans le
component, but this issue is beyond the scope of cadre de linstance en causpositiod” du
this appeal: see H. Stewart, “Prior Identifications emoin auteur de l'identification peut donc avoir sa
and Hearsay: A Note oR. v. Tat” (1998), 3Can.  propre composante de ledire, mais cette question
Crim. L. Rev. 61. The point is that the officer'stes- exe la poee du pesent pourvoi: voir
timony should merely state who the witness identi-  H. Stewart, «Prior Identifications and Hearsay: A
fied, once the witness has already testified to the  NotR enTat» (1998), 3Rev. can. D.P. 61. Il
identification itself, and why the identification is  reste qu'une fois queneoth a @épo€ quanta’
relevant to the case. I'identification elleeme, le ¢moignage du poli-
cier devrait simplement indiquer la personne iden-
tifiee par le ¢émoin et la raison pour laquelle
l'identification est pertinente en I'espé.

The evidence provided by Constables Madden Dans leur ¢émoignage, les agents Madden ées3
and MacLeod went beyond simply asserting that MacLeod ne se sont pasedtafftfrmer que
Cheryl Ball identified the accused on August 23, Cheryl Ball avait identificcug le 23 aaf
1994. Their testimony provided almost the entirety  1994. Lemoignage a constigupresque tout le
of the narrative underlying the identification. Of ecit sous-jacena Tidentification. Fait particué-
particular importance, as already mentioned, rement important, comme nous I'avons vu, Cheryl
Cheryl Ball did not testify that the person she  Ball n'a pasoigr€ que la personne qu’elle avait
pointed to in the photo line-up as being “familiar” ediite, lors de laesince d’identification par pho-
was present at the Mohawk gas station or in the car  tos, comme «lui disant quelque chose» se trouvait
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that followed the Weselowski station wagon to St.a la station-service Mohawk ou dans I'automobile
Norbert. All of the links between the act of identi-  qui avait suivi la familiale de Weselowski gusqu’
fication and the reasons for the identification were  St. Norbert. Tous les liens entre I'acte d’identifica-
provided by Constables Madden and MacLeod. As  tion et les raisons de l'identificateté tmirhis
Doherty J.A. emphasized ifat, the evidence par les agents Madden et MacLeod. Comme le
explaining why the identifying witness identified  juge Doherty I'a sodigdans l'aret Tat, la
the accused must come from the identifying wit-  preuve qui expligue pourquembEnt’auteur de
ness himself or herself. In his words, at p. 505: [lidentification a identdcug doitémaner du
“Absent some evidence connecting the personemainh auteur de l'identification lui-emie. Pour
identified at the line-up to the crime, | fail to see  reprendre ses praplas,p. 505: TRADUCTION]
how identification at the line-up has any relevance  «En l'absence de preuve reliant au crime la per-
to the issue of identity”. Similar comments were  sonne idestifors de laedince d'identification,
made by Twaddle J.A. below, who stated (at je ne vois pas en quoi l'identification lors de la
p. 175) that “[wlhere the identifying witness is easice d'identification est pertinendgel’egard de
unable to recall the prior identification, the situa- la question de l'identite juge Twaddle de la
tion is the same as if he or she has not testified. In  Cour d’appel a fait des observations similaires
that scenario, the trier of fact is left with the bald  lorsqu’il a ditla p. 175, que TRADUCTION]
assertion of the recipient as to the person identified  «[lJorsquemein” auteur de l'identification est
without the ability to cross-examine the eyewitness  incapable de se souvenir de l'identificagion ant”
on the actual identification”. It follows that the rieure, la situation estdmenque s’il n'avait pas
trial judge erred in admitting the police evidence embigreé. Dans ce cas, le juge des faits ne dispose,
regarding Ball's out-of-court identification under a  au sujet de la personne identfie de la simple
traditional exception to the hearsay rule. affirmation de la persaroé lidentification a
ett faite, sans qu'il y ait possib#éitde contre-
interroger le ¢moin oculaire sur l'identification
elle-méme». Il s’ensuit que le juge du pesca
commis une erreur en se fondant sur une exception
traditionnellea la E€gle du oudire pour admettre
le ttmoignage des policiers relativemaritidenti-
fication extrajudiciaire par Ball.

The next question, following(han, supra, and Selon les aerfsKhan et Smith, précités, il s’agit
Smith, supra, is whether the hearsay evidence of  ensuite de savoir si la preuve ipdireodés
Constables Madden and MacLeod is nonetheless  agents Madden et MacLemahesiims admis-
admissible under the principled approach to hear-  sible en vertu dmfaftmde sur des principes
say admissibility. Parenthetically, | should mention  d’aborder I'admissititla preuve par edire.
that since the “prior identification” exception is not ~ J'ouvre une paesettpour mentionner cgtant
directly brought into play on these facts, | leave to  domue I'exception de I'«identification amt’
another day the question of whether the exception  rieure» n’entre pas directement en gsulesapr’
requires revisiting in order to conform to the prin-  faits de ksente affaire, je reporte une autre
cipled approach. occasion le soin depohdrea’ la question de

savoir si I'exception a besoin etfe Eexamiee
afin d’en assurer la conformitavec la rathode
fondée sur des principes.

In my view, the police testimony was equally Je suis d'avis que leetioignage des policiers
inadmissible under the principled approach. Firsetait tout aussi inadmissible selon lathbde fon-
of all, quite simply, the police hearsay was not eedSur des principes. D’abord, lei-dlife des
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necessary. Cheryl Ball was a witness at trial and
could have provided first-hand evidence, had the
Crown chosen to question her on point. That the
Crown chose not to do so is a question of tactics,
not a basis for admitting hearsay evidence to fill
the gap. Moreover, there are strong indications that
Cheryl Ball's identification was unreliable, even if
one accepts the evidence of Constables Madden
and MacLeod that Ball told them she saw a man in
a car talking to Cook at the Mohawk gas station.
According to Madden'’s testimony, Ball described
the person she saw speaking to Cook as having had
short hair in a ponytail, glasses, and no goatee. The
black-and-white photocopied photograph that she
pointed to as looking “familiar” showed the appel-
lant with long hair and a goatee, with no ponytail
and no glasses. Moreover, Madden testified that
the appellant had never worn glasses. This incon-
sistency in the identification clearly does not meet
the threshold of reliability. It is quite clear that the
Constables’ testimony should not have been admit-
ted at trial.

policieesaih’ tout simplement pasecéssaire.
Cheryl Balinaitré au proes et aurait pu four-
nir une preuve originale si leeripigblic avait
choisi de l'interroger eegoense. Le fait que
le menespublic ait dcidé de ne pas le faire est
une question dmgistrat'non pas une raison

d’admettre une preuve patireuén vue de com-

bler cette lacune. En outre, il y a de solides indices
que l'identification faite par Cheryld&alt pas
fiablemm”si on accepte leertioignage des
agents Madden et MacLeod voulant que Ball leur
ait dit qu’elle avait vu un homme, dans une auto-
mobile, p&eoka la station-service Mohawk.
Seloan@itnage de Madden, Ball a dit que la
personne qu'elle avait vu pawok avait les
cheveux courts agamhqueue de cheval et por-
tait des lunettes, mais n’avait pas de barbiche. La
photographie qu’elle a choisie parce qu'elle lui
«disait quelque chtaenrie photocopie en noir
et blanc qui montrait I'appelant avec les cheveux
longs et une barbiche, sans queue de cheval ni

lunettes. De plus, Maddeneatigré que I'appe-

lant n'avait jamais poet’de lunettes. Cette contra-
diction dans l'identification ne satisfait manifeste-
ment pas au cetre du seuil de fiabikt" Il est tes
clair que le ¢moignage des agents n'aurait pas d”
étre admis au pres.

Before this Court as in the court below, the Devant notre Cour comme devant la Cour d’aﬁ26

Crown argued that, even if the trial judge erred in
admitting hearsay evidence regarding Ball's out-
of-court identification, any prejudice that might
otherwise have been suffered by the appellant as a
result was cured by the trial judge’s cautionary
instruction to the jury. The trial judge’s instruction
on this point was as follows:

pel, le neir@gbublic a ptendu que, \rhe si le
juge dugzrewait commis une erreur en admet-

tant la preuve padiva’concernant I'identifica-

tion extrajudiciaire par Ball, la mise en garde qu'il
avait faite au jury avaédiéral pejudice que

cette admission aurait par ailleurs a&dlappe-
lant. La directive du juge du gs@tte propos

était la suivante:

I think it is of some significance that Cheryl Ball was
not asked if the reason she could identify the individual
in photo number 5 of Exhibit 11 was because she had
seen a photo, that is, photo number 3 in Exhibit 10, a
week before. | think it is significant that photo number 3

TRADUCTION] Je pense qu'il estexélateur dans une

certaine mesure qu’on n’ait pas eléntiretyl Ball

si la raison pour laquelle elle pouvait identifier la per-
sonne sur la phaoorunié la @ce 1letait qu'elle
avait vu une photo,aetiist-la photo nuero 3 de la

in Exhibit 10 is the only one, the only photograph of the eceilO, la semainegédente. Je pense qu'il est signi-

three people in Exhibit 10 repeated in Exhibit 11. It is
significant, | think, that she was not told that the
description she gave of the man she saw talking to Cook
did not in fact fit the description of the man in photo-
graph number 3 of Exhibit 10. It is significant, | think,
as well that, in court, she did not mention Starr by name

ficatif que la photerutde la @ce 10 soit la seule,
la seule photographie des trois personnes daes la pi’
10 que l'on reegaleament dans laque 11. Il est

significatif, je pense, qu'on ne lui ait pas dit que la des-
cription qu’elle a déendé ’homme qu’elle avait vu

pi@ook ne correspondait pas, en faita descrip-
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and that she was not asked to identify nor did she iden- tion de 'homme figurant sur la photographteZhum’
tify the accused, Starr, in the dock as being the man she deca p0. Je pensgalement qu’il estevélateur
saw at the Mohawk station. | would tell you, then, that gu’elle n'ait pasyE Starr par son nom en cour, et
the identification evidence of Mrs. Ball is, to say the gu’on ne lui ait pas dendiindntifier I'accus” Starr
least, extremely frail, and | would express the opinion au banc desacetisju’elle ne I'ait pas fait non plus,
that it does not link the accused, Starr, to the deaths of catanel’'homme qu’elle avait apara la station-
either Weselowski or Cook. However, it is for you to service Mohawk. Je vous dirais donc que la preuve
decide the value of her evidence. d’identification deeNBall est, le moins qu’on puisse
dire, extémement fragile, et jexprimerais I'opinion
gu’elle ne relie 'accus Starr ni au eé&s de Weselowski
ni a celui de Cook. Cependant, il vous appartient de
juger de la valeur de soemioignage.

The majority in the Court of Appeal was of the La Cour d’appeh’la majori€ était d’avis que la
view that the above instruction effectively negated  directive susmeatomanait effectivemeneli-
any harm that the hearsay evidence of Constables e ndof pejudice que pouvait avoir cauda
Madden and MacLeod might have caused. In par-  preuve padireu’des agents Madden et
ticular, the majority found that the evidence was  MacLeod. Les juges majoritaires ont notamment
relatively insignificant in the larger context of the  conclu que la pretait relativement egligeable
case, because, in its words, “[t]his was not a case  dans le conteétalgle I'affaire, car, d'aps
that turned on the issue of identification” (p. 159).  ewrRAPUCTION] «[l]'affaire ne dpendait pas de

la question de lidentification» (p. 159).

With respect, | disagree with the Court of En toute @férence, je ne suis pas d’'accord avec
Appeal’'s assessment of the harm that may haveevalliation que la Cour d'appel a faite dejpf”
been caused by the admission of the out-of-court  dice que peut ava@rleamsission de la preuve
identification evidence. Constable Madden testi-  d’identification extrajudiciaire. L'agent Madden a
fied that Cheryl Ball had stated that the appellantemdigré que Cheryl Ball avait dit que I'appelant
“was the one that she saw at the Mohawk StationTRAQUCTION] «était la personne qu’elle avait aper-
and that he was probably driving the other car’cuea la station-service Mohawk et qu'il conduisait
(emphasis added). It is true that Jodie Giesbrecht's  probablement l'autre automobile» (je souligne).
testimony had also put the appellant at the Il est vrai que, dans espaighiage, Jodie
Mohawk station. However, according to Constable  Giesbrecht agalernent sitI'appelanta’ la
Madden, Cheryl Ball identified the appellant not  station-service Mohawk. Toutefois, selon l'agent
only as being at the Mohawk station, but also as  Madden, Cheryl Ball a non seulement dit que I'ap-
someone who “was probably driving the other pelatdit’a la station-service Mohawk, mais
car’. The use of a conjunctive “and” indicates that  aussi qu'il «conduisait probablement I'autre auto-
there were two distinct elements to this testimony = mobile». L'utilisation de la conjonction «et»
— namely, being at the Mohawk station, and indique queen®itjnage comportait deuxé:
“probably” being in the other car. The jury could  ments distincta savoir, se trouvea [a station-
easily have taken the reference to the “other car”to  service Mohawk et «probablement» dans l'autre
refer not to the appellant’s presence at the Mohawk  automobile. Le jury aurait pu facilemerg-consid”
station, but to the second car seen in St. Norbert  rer que la mention de I'«autre automobile» visait
when the Balls last saw Cook and Weselowski non pas daepce de l'appelard [a station-
alive. service Mohawk, mais la deerne automobile

apecuea St. Norbert quand les Ball ont vu pour la
dernire fois Cook et Weselowski vivants.

While admittedly the jury could also have taken Me&me si le jury avait certes ggalement consi-
the “other car” testimony to refer to the appellant’s eredt’que ledmoignage concernant I'«autre auto-
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presence at the Mohawk station, certainly both
interpretations are possible. The former interpreta-
tion would have placed the appellant at the last

place the deceased were seen alive and provided a

crucial gap in the prosecution’s case. While Cheryl
Ball clearly stated at trial that she did not see who
was in the other car she saw at St. Norbert, the
entire problem with the Constables’ testimony is
that they went far beyond what Cheryl Ball herself
said at trial. Having offered the evidence, the
respondent is now hard pressed to argue the jury
would have undoubtedly disregarded it. Thus, even
if, as the trial judge cautioned, the identification
evidence had little weight, there remained the
problem of the serious prejudice that may have
been caused to the appellant by its admission. A
crucial aspect of the defence theory in this case is
that some unknown other person may have been
involved in the murders. By potentially putting the
appellant with the victims in St. Norbert, the iden-
tification evidence could have gone a long way to
assuaging the jury’s concerns about the non-
existence of such other persons. The cautionary
instruction was insufficient to remedy the harm
caused by the admission of the evidence.

mobile» concernaiesemmé de I'appelarat la
station-service Mohawk, les deuxetatiemns”
amensént possibles. La preane interpetation
aurait'afipélanta’ I'endroit al les victimes
aétapecues vivantes pour la deem€ fois et
aurggtne lacuneetisive dans la preuve de la
poursuite. Bien que Cheryl Ball ait clairement
aféreni proes qu’elle n'avait pas vu qutait
dans l'autre automobile qu’elle avaiiepest.
Norbert, le pmblgue pose leioignage des
agesitie rexclusivement dans le fait que ces
derniers seathkaBucoup plus loin que ce que
Cheryl Ball a dit ebeamau proes. L'intimée,
quiesené’ la preuve, peut maintenant difficile-
ment faire valoir que le jury n'en aveaiest
pas tenu compte. Rauemsame si, comme
le juge desperca fait la mise en garde, la
preuve d'identification avait peu de poids, il y
avait toujours le probldu pejudice grave que
son admission avait pu caukappelant. Un
aspect crucial desia tle’ la efense dans la g+~
sente affaire est la pesgjbilitie autre per-
sonne inconnueetéaitimpliquée dans les
meurtres. Parce qu’ellevsold possibilg” que
'appelant se soitetraveC les victimes St.

Norbert, la preuve d’identification aurait pu contri-
buer grandemera dissiper les gdccupations du
jury au sujet de l'absence de telles autres per-
sonnes. La mise en garad¢ait insuffisante pour
remédier au tort cawes’par l'admission de la
preuve.

B. Adequacy of the Instruction to the Jury on Rea-  B.

sonable Doubt

(1) The Decisions irLifchus and Bisson

In its decisions inLifchus, supra, and R. v.
Bisson, [1998] 1 S.C.R. 306, this Court has
recently addressed the appropriate manner of
instructing a jury on the nature of the criminal
standard of proof. Cory J., writing for the full
Court inLifchus, held that it is essential for jurors
to be instructed that the term “beyond a reasonable
doubt” has a special meaning in a criminal trial.
He explained that an appropriate jury instruction

on reasonable doubt is a fundamental component

of a fair trial, because a jury might otherwise con-
vict the innocent by finding guilt on the basis of

Dans ses aets Lifchus, précité, etR. c. Bisson,

Le caractére suffisant de la directive au jury

sur le doute raisonnable

(1) Les aretsLifchus et Bisson

230

[1998] 1 R.C.S. 306, notre Cowcemment
abtadfaon dont il convient de donner des
directigesin jury sur la nature de la norme de

preuve en eratcriminelle. Le juge Cory a statu”
au nom de notre Cour au complet,Ldaluss,

gu’il est essentiel quedesepivent la direc-
tive que I'expression «hors de tout doute raisonna-
ble» a un sens particulier dans es grnodnel.
Il a erpligitine directive approg® au jury
sur le doute raisonnable edétnamt fondamen-
tal d'un péquitable parce qu’un jury pourrait
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autrement condamner un innocent en cancluant °
sa culpalslit’la base d’'une simple probabilit”
ptuglra la lumere de la preuve correspondant °

une quasi-certitude qui est requise en ematicri-

minelle. Il s’est exprira“ainsi, au par. 14:

mere probability, rather than on the basis of proof
to a near certainty as is required in criminal pro-
ceedings. In his words, at para. 14:

No matter how exemplary the directions to the jury Peu importe que les directivegtigioinfeées de
may be in every other respect if they are wanting in this corfagxemplairea tous autreedards, si elles sont

aspect the trial must be lacking in fairness. It is true the efeatieuses sur ce point, le pFeaie peut que manquer

term has come echoing down the centuries in words of equi. Il est vrai que I'expression s’est transmise au
deceptive simplicity. Yet jurors must appreciate their cours dmdesi'dans des mots d'une simpécitom-
meaning and significance. They must be aware that the peuse. Il n'en demeure pas moins @sedewgnt”
standard of proof is higher than the standard applied in en comprendre le sens et I'importance. lls doivent savoir
civil actions of proof based upon a balance of probabili- gemensi la norme de preuve est plus exigeante que
ties yet less than proof to an absolute certainty. [Empha- celle applaarns les litiges civils, qui est fasdsur
sis added.] la mpondrance des probabii; elle n’exige toutefois

pas une preuve correspondantla’ certitude absolue.

[Je souligne.]

In Lifchus, Cory J. held that there are certain DansLifchus, le juge Cory a conclu que, pour
essential elements that should be included in angtre éfficace, tout expesau jury sur le doute rai-
effective jury charge on reasonable doubt, as  sonnable devait comporter edfftagrsts essen-
well as several instructions that would generally tiels, et que plusieurs directiveestnaleyhent
lessen or impair the effectiveness of such a charge.  de matumeindrir owa annuler I'efficacié’d’un
Cory J. summarized the essential elements in the tel expesjuge Cory aesung les€eléments
following terms, at para. 36: essentiels de leofaguivante, au par. 36:

It should be explained that: Les explications suivantes devraisntddnees:

* la norme de la preuve hors de tout doute raisonna-
ble est inextricablemest dill principe fondamen-
tal de tous lesgsrg@gnaux, c’est-dire la pe-

somption d’'innocence;

« the standard of proof beyond a reasonable doubt is
inextricably intertwined with that principle funda-
mental to all criminal trials, the presumption of
innocence;

* le fardeau de la preuve inadmpeursuite tout
au long despeicie seeplace jamais sur les
épaules de l'acces’

e the burden of proof rests on the prosecution
throughout the trial and never shifts to the accused,;

 un doute raisonnableete fen"sur la sym-
pathie ou sur urejugg;

a reasonable doubt is not a doubt based upon sym-
pathy or prejudice;

rather, it is based upon reason and common sense; « il reposequiuta raison et le bon sens;

« il a un lien logique avec la preuve ou I'absence de
preuve;

it is logically connected to the evidence or absence
of evidence;

it does not involve proof to an absolute certainty; it
is not proof beyond any doubt nor is it an imaginary
or frivolous doubt; and

* la norme n'exige pas une preuve correspdadant °
certitude absolue; il ne s’agit pas d’'une preuve au-
dalde n’'importe quel doute; il ne peut s’agir non
plus d’'un doute imaginaire ou frivole;

e more is required than proof that the accused is « il faut davantage que la preuve que &atpus”

probably guilty — a jury which concludes only that
the accused is probably guilty must acquit. [Empha-
sis in original.]

bablement coupable — le jury qui conclut seule-
ment que l'acestsprobablement coupable doit

acquitter I'acces [Souligre dans I'original.]
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Cory J. also summarized, at para. 37, certain ref- Le juge Cory ae@alement eSun€, au par. 37, 232

erences to the required standard of proof that
should be avoided:

« describing the term “reasonable doubt” as an ordi-
nary expression which has no special meaning in
the criminal law context;

« inviting jurors to apply to the task before them the
same standard of proof that they apply to important,
or even the most important, decisions in their own
lives;

e equating proof “beyond a reasonable doubt” to
proof “to a moral certainty”;

« qualifying the word “doubt” with adjectives other
than “reasonable”, such as “serious”, “substantial”

or “haunting”, which may mislead the jury; and

« instructing jurors that they may convict if they are
“sure” that the accused is guilty, before providing
them with a proper definition as to the meaning of
the words “beyond a reasonable doubt”.

Cory J. stressed that the precise wording of any Le juge Cory a soulign‘que l'efficaci€ d'un

given jury charge on reasonable doubt will not
necessarily be determinative of its effectiveness at
transmitting the meaning of the term, and so at

certaines mentions qui étigenttées au sujet

de la norme de preuve requise:

« le faitedeir@” I'expression «doute raisonnable»
coetar® Une expression ordinaire, qui n'a pas
de sensesjEl dans le contexte du droinmsl;

« le fait d'inviter less@@ppliquer la mfme norme
de preuve que celle gu'ils utilisent, dans leur propre
vie, pour prendreedesods importantes, voire
les plus importantes de cesci$ions;

« le fait d’assimiler preuve «hors de tout doute rai-
sonnablew Une preuve correspondamntia «certi-
tude morale»;

« le fait de qualifier le mot «doute» par d'autres
adjectifs que «raisonnable», par examplexxs”
«substantiel» ouedzg, qui peuvent induire le
jury en erreur;

« le fait de dire awsjqu’ils peuventetlarer I'ac-

ecuvupable s’ils sont uss» de sa culpabiét’

avant de leur avoiedore@finition appropree
du sens des mots «hors de tout doute raisonnable».

233

egpas’ jury sur le doute raisonnable, pour ce
qui est de communiquer le sens de cette expression
et d'assurer @&gsit du proes de I'accus, ne

securing the fairness of the accused’s trial. A epatidra pas etessairement de la formulation
charge must be examined in its entirety to deter- ecipg de cet expesl’'expo®€ doitétre examir’

mine whether the essential elements of a fair and
accurate instruction on reasonable doubt are pre-
sent and have been properly explained. The ques-
tion in every case in which a trial judge’s instruc-
tions on reasonable doubt are impugned is whether
there is a reasonable likelihood that the jury was
under a misapprehension as to the correct standard
of proof to apply. If the charge, when read as a
whole, could not have placed the jury under a mis-
apprehension as to the correct standard of proof,
then the jury verdict should not be disturb&dyv.

W. (D.), [1991] 1 S.C.R. 742, at p. 758. However,
in Cory J.’s words irLifchus, at para. 41: “if the
charge as a whole gives rise to the reasonable like-
lihood that the jury misapprehended the standard
of proof, then as a general rule the verdict will
have to be set aside and a new trial directed”.

dans son ensembletpouirdr si legléments
essentiels d'une diegaitable et exacte sur le
doute raisonnable s’y trouvent etetldiemt

exphigluLa question qui se pose dans chaque
affailesodirectives du juge du pexsur le

doute raisonnable sontemmtettde savoir s'il
existe une pmbalsbtinable que le jury ait

mal compris la norme de preuve applicable. Si,
cerisidans son ensemble, I'expos’est pas
susceptible d’avoir induit le jury en errear quant °

la norme de preuve applicable, il n’y a alors pas

lieu de modifier le verdict du Rurg: W. (D.),

[1991] 1 R.C.S. 74Rla p. 758. Toutefois, comme

I'a eeplEjuge Cory dans l'at’Lifchus, au

par. 41: «si lexpossiéré dans son ensemble,
swel une probabiltraisonnable que le jury a

mal compris la norme de preuve applicable, alors,

en egle grérale, le verdict doiette annwé” et un
nouveau proes doitetre ordones.
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In both Lifchus, supra, andBisson, supra, this

Tant dans l'aef Lifchus, précit, que dans l'ar-

Court held that the reasonable doubt instructionet Bisson, précité, notre Cour a conclu que la

provided to the jury in the particular cases created

directive sur le doute raisonnable @i avmt

a reasonable likelihood of a misapprehension ofee al jury @ait une probabild raisonnable de

the standard of proof. lhifchus, the trial judge
instructed the jury on reasonable doubt by refer-
ring to the ordinary everyday meaning of the
phrase.

raprise quan@ 'la norme de preuve applicable.

Dafdhus, le juge du proes avait dona’une

directive au jury sur le doute raisonnable en men-
tionnant le sens ordinaire de tous les jours de cette

expression.

In finding that the trial judge’s instruction
constituted an error in law justifying a new trial,
Cory J. explained that the instruction contained
two central flaws. First, it did not provide a defini-
tion of “reasonable doubt”. Second, it described
the words “reasonable doubt” as “ordinary, every
day words” with no specific meaning in the con-
text of a criminal trial. Cory J. found that these
errors were not cured when the jury charge was
viewed as a whole, even though the charge was, in
all other respects, “a model of clarity and concise-
ness” (para. 44).

En concluant que la directive du juge du g®c’
constituait une erreur de droit justifiant la tenue

d'un nouveaweprée juge Cory a expliguque

cette directive comportait deux lacunes majeures.

Peeemnent, elle ne donnait aucuredidition du
«doute raisonnable». eb®ReEnt, les mots

«doute raisonnabtgaignt @crits commeetant
«des mots ordinaires, de tous les jours» qui n'ont

aucun sens particulier dans le contexte elun proc’
criminel. Le juge Cory a conclu quesr&onsid”
dans son ensemble, #eapgsry ne reediait

pasces erreurs eme s'ilétait,a tout autreegard,

«un moctle de clae”et de concision» (par. 44).

The trial judge irBisson, supra, explained to the
jury that proof to an absolute certainty was not
required, and that a reasonable doubt was some-
thing more than simply a frivolous, capricious, or
imaginary doubt. He then drew an analogy
between the standard of proof beyond a reasonable
doubt and the standard of proof used in everyday
activities such as checking the oil in one’s car,
emphasizing at some length that there was no dis-
tinction between the two standards. Writing for the
Court, Cory J. explained that a trial judge should
avoid providing examples from daily life of what
may constitute a reasonable doubt, for two key rea-
sons. First, everyday examples are problematic
because, almost invariably, they involve the appli-
cation of a standard of probability rather than one
of proof beyond a reasonable doubt. Second,
examples tend to be applied subjectively, depend-
ing upon the degree of care taken by different
jurors prior to making everyday decisions, whereas

Dans I'argt Bisson, précité, le juge du pras a

exgiqu’jury qu’'une preuve correspondana’
certitude absahiepds requise et qu'un doute

raisonnaitdét plus qu'un simple doute frivole,

arbitraire ou imaginaire. Il a ensuite fait une analo-
gie entre la norme de preuve hors de tout doute rai-
sonnable et la norme de preuve quiasst utilis’
dans les adtigi tous les jours, comme exiv”
fication du niveau d’huile d’'une automobile, en
souligrzanin “certain nombre de reprises qu'il
n'y avait aucunerehifte entre les deux normes.

Le juge Cory a exglicai nom de notre Cour,

que le juge chsmteeraieviter de s’inspirer de

la vie quotidienne pour illustrer ce qui peut consti-
tuer un doute raisonnable, et ce, pour deux raisons
fondamentales. dPeemeiit, les exemples g8’

de la vie de tous les jours posent emmeprobl
parce qu'ils comportent presque toujours I'applica-
tion d’'une norme de prabadilift que celle

d’'une norme de preuve hors de tout doute raison-

nable. Deux¢mement, ces exemples tendaétre
appligies de fagn subjective, selon la diligence
dont font preuve les défents jues avant de pren-



[2000] 2 R.C.S. R. C. STARR Le juge lacobucci 265

the reasonable doubt standard is a single, objec- dreetésiois dans leur vie de tous les jours,
tive, and exacting standard of proof. tandis que la norme du doute raisonnable est une
seule norme de preuve objective et stricte.

Before turning to examine the charge to the jury Avant d’aborder I'examen de I'expegjui aeté 237

in the present appeal, | would like to emphasize  fait au jury enelbesg’aimerais souligner que,
that in Lifchus andBisson, we set out to improve  dans les asr'Lifchus et Bisson, nous avons
the existing standard for instructions on reasonable  cber@rn€liorer la norme existante en nwag’
doubt. This was not intended to suggest that a new  de directives sur le doute raisonnable. Nous ne
trial is warranted for all previous convictions voulions pas laisser entendre que la tenue d'un
obtained following jury charges that were not in  nouveau gwoseérait justifeé pour toutes les
strict compliance with every aspectldfchus and  dclarations de culpabiitan€rieures pronoress
Bisson. To the contrary, as Cory J. made clear ina la suite d'expas au jury qui réfaient pas en
Lifchus, supra, at para. 40, there is no “magic  tous points conformes aatshifchus et Bisson.
incantation”. A court reviewing a pigfchus jury  Au contraire, comme le juge Cory I'a dit claire-
charge must examine it to make sure that it was in  ment daret Léfdfius, précité, au par. 40, il n'y
substantial compliance with the principles set out  a pas de «formule magique». La cour qui examine
in that case. un expesiu jury argfieura I'arrét Lifchus doit le

faire dans le but de s’assurer q&thit conforme,

pour l'essentiel, aux principestdblis dans cet

arrét.

(2) Inadequacy of the Reasonable Doubt (2) Le caracinsuffisant de I'expassur le
Charge in This Case doute raisonnable en &esp”

It should be pointed out that the trial judge in Il y a lieu de souligner que, dans laepente 238
the present appeal, like the trial judgeBisson,  affaire comme dans l'affair8isson, précite, le
supra, gave his charge to the jury without the ben-  juge dugwracfait son expesau jury sansdig-
efit of the decision of this Court inifchus. How-  ficier de l'argt Lifchus de notre Cour. Je suis
ever, | agree with Twaddle J.A. that the reasonable  cependant d’accord avec le juge Twaddle pour dire
doubt instruction given in this case falls prey to  que la directive sur le doute raisonnablet&gui a -
many of the same difficulties outlined Lnfchus, donrée en l'espte pose, dans une large mesure,
and likely misled the jury as to the content of the lesm@$ difficulés que celles expee$ dans

criminal standard of proof. For ease of reference, |  didrifchus et qu’elle a probablement induit le
will set out again the relevant portion of the charge  jury en erreur quant au contenu de la norme de
in this case: preuve applicable en raedicriminelle. Pour en

faciliter la consultation, je reproduis de nouveau la
partie pertinente de I'expesjui aeté fait en I'es-
pece:

It is rarely possible to prove anything with absolute cer- TRAPUCTION] Il est rarement possible etablir quelque

tainty and so the burden of proof on the Crown is only chose avec une certitude absolue, de sorte que le minis-

to prove the guilt of the accused beyond reasonablesre public n'a qua établir la culpabilié” de I'accus”

doubt. What, then, is proof beyond a reasonable doubt? hors de tout doute raisonnable. En quoi consiste donc la
preuve hors de tout doute raisonnable?

The words “reasonable doubt” are used in their every- L’expression «doute raisonnable» est ddifis”
day, ordinary sense and not as a legal term having some son sens ordinaire de tous les jours et non pas en tant
special connotation. The words have no magic meaning gu’expression juridique ayant une connotation particu-
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that is peculiar to the law. A reasonable doubt is an hon-ere.liCette expression n'a aucun sens magique propre

est, fair doubt, based upon reason and common sense. It au droit. Un doute raisonnable est unateug¢ sinc”

is a real doubt, not an imaginary or frivolous one restingegititfhe qui est fonel’'sur la raison et le bon sens. C'est

on speculation or guess rather than upon the evidence un deli& rion pas un doute imaginaire ou frivole

you heard in this courtroom. qui repose sur des conjectures ou des supposit@ns plut”
gue sur lesdmoignages que vous avez entendus dans
cette salle d’audience.

So you can see, the words “reasonable doubt” are Vous pouvez ainsi constater que les mots «doute rai-
ordinary words we use in our everyday language. So if sonnable» sont des mots ordinaires que nous utilisons
you can say, | am satisfied beyond a reasonable doubt, dans la vie de tous les jours. Donc, si vous pouvez dire
the Crown has met the onus upon it. If you cannot say «je suis convaincu hors de tout doute raisonnable», le
those words — if you cannot say, | am satisfied beyond renmeispublic s’est acquétde I'obligation qui lui
a reasonable doubt, the Crown has not met the onus on incombait. Si vous ne pouvez pas prononcer ces mots —
it, and the accused is entitled to have your doubt si vous ne pouvez pas dire «je suis convaincu hors de
resolved in his favour. tout doute raisonnable», le ngnéspublic ne s’est pas

acquite de I'obligation qui lui incombait et I'accas le
droit de profiter de votre doute.

The key difficulty with this instruction is that it  Le probEme fondamental que pose cette direc-
was not made clear to the jury that the Crown was  tive est qu'on n'a paseircl@ément au jury
required to do more than prove the appellant's que le ramispublic etait tenu de faire plus
guilt on a balance of probabilities. The trial judge eablir la culpabilié” de I'appelant selon la g’
told the jury that they could convict on the basis of  @wadce des probabéis. Le juge du pres a
something less than absolute certainty of guilt, but  dit au jury gu'il pourrait prononceeclaeation
did not explain, in essence, how much less. In  de culgalgiitfonction d’'une norme de preuve
addition, rather than telling the jury that the words  moindre que la certitude absolue de ceipabilit’
“reasonable doubt” have a specific meaning in the  sans pour autant expliquer essentiellemant jusqu’
legal context, the trial judge expressly instructed  quel point elle poetraitiriErieurea cette der-
the jury that the words have no “special connota- ersanorme. En outre, au lieu de dire au jury que
tion” and “no magic meaning that is peculiar to the  les mots «doute raisonnable» ont un sens particu-
law”. By asserting that absolute certainty was not lier dans le contexte juridique, le jugeatilproc”
required, and then linking the standard of proof to  a expnesst dit que ces mots n'avaient aucune
the “ordinary everyday” meaning of the words TRADUCTION] «connotation particudife» ni
“reasonable doubt”, the trial judge could easily «aucun sens magique propre au droit». Lorsque le
have been understood by the jury as asserting a  juge daspsaoaffirne que la certitude absolue
probability standard as the applicable standard of etait’ pas requise et qu’il a ensuite ld norme de
proof. preuve au sens «ordinaire de tous les jours» de

I'expression «doute raisonnable», le jury aurait pu
facilement comprendre qu'il disait qu’'une norme
de probabili¢ était la norme de preuve applicable.

The trial judge did comply with some of the Le juge du proes a respeetcertaines exigences
requirements discussed ihifchus, supra. He  analysés dans l'aatLifchus, précité. Il a expliqe”
explained that a reasonable doubt is not an imagi-  qu'un doute raisonnable n’est pas un doute imagi-
nary or frivolous doubt resting on speculation or  naire ou frivole qui repose sur des conjectures ou
guess, and that a reasonable doubt is a real doubt des suppositions, et qu’un doute raisonnable est un
based on reason and common sense upon a review dalittom@ sur la raison et sur le bon sens,
of the evidence. He also explained, as mentioned, que suscite I'examen de la preegaldhent
that the standard of proof beyond a reasonable expliprame nous I'avons vu, que la norme de
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doubt does not involve proof to an absolute cer-
tainty. However, the trial judge’s adherence to
these requirements would have benefited primarily
the Crown, not the appellant.

preuve hors de tout doute raisonnable n'implique
pas une preuve correspandacertitude abso-
lue. Toutefois, le respect de ces exigences par le

juge du medurait surtout proétau ministie

public, et non pas I'appelant.

In the present case, the trial judge did refer to Dans la pesente affaire, le juge du pexa

the Crown’s onus and to the presumption of inno-

241
mengohobligation du minigtte public et la

cence, and he stated that the appellant should esoptption d’innocence, et il a dit que I'appelant

receive the benefit of any reasonable doubt. The
error in the charge is that the jury was not told how

deeaddfibier de tout doute raisonnable. L'er-
reur de I'expasiient du fait que le jury n'a pas

a reasonable doubt is to be defined. As was empha# informg de la éfinition a donner au doute rai-

sized repeatedly ihifchus and again irBisson, a
jury must be instructed that the standard of proof

sonnable. Comme on I'a souligga maintes repri-

ses diéctais, puis de nouveau dargsson, il

in a criminal trial is higher than the probability  faut dire au jury que la norme de preuve applicable

standard used in making everyday decisions and in
civil trials. Indeed, it is this very requirement to go
beyond probability that meshes the standard of
proof in criminal cases with the presumption of
innocence and the Crown’s onus. However, as
Cory J. explained in these earlier decisions, it is
generally inappropriate to define the meaning of
the term “reasonable doubt” through examples
from daily life, through the use of synonyms, or
through analogy to moral choices. The criminal
standard of proof has a special significance unique
to the legal process. It is an exacting standard of
proof rarely encountered in everyday life, and
there is no universally intelligible illustration of
the concept, such as the scales of justice with
respect to the balance of probabilities standard.
Unlike absolute certainty or the balance of
probabilities, reasonable doubt is not an easily
guantifiable standard. It cannot be measured or
described by analogy. It must be explained. How-
ever, precisely because it is not quantifiable, it is
difficult to explain.

dans uespooimninel est pluzléve que la
norme de dpgmarance des probabiit qui est
atlidans lesetisions de tous les jours et dans
les psocivils. En fait, c'est gcigment cette
exigence d'aller awddel probabilé” qui fait
concorder la norme de preuve e Crati-
nelle avecelsoprption d’'innocence et I'obliga-
tion du mimspublic. Cependant, comme le
juge Cory I'a explidans ces ats angtieurs, il
estégalement inopportun deefihir I'expres-
sion «doute raisonnable» au moyen d'exemples

es til€ la vie quotidienne, de l'utilisation de syno-

nymes ou d’'une analogie avec des choix moraux.
La norme de preuve enemeatitiminelle a un

sens particulier qui est propre au processus judi-

ciaire. C'est une norme de preuve stricte qui se
voit rarement dans la vie de tous les jours, et il n'y

a aucun exemple de cette notion qui soit intelli-

@kmus, comme la balance de la justice relati-

veradatnorme de la ppondrance des proba-
dslitContrairemerd [a certitude absolue @ula

pepondrance des probabiis, le doute raisonna-

ble n'est pas une norme facidequantifier. Il ne
peut étre ni meswe ni dcrit par analogie. Il doit
etre expliqe. Toutefois, il est difficilea expliquer
justement parce qu'il n’est pas quantifiable.

In my view, an effective way to define the rea-
sonable doubt standard for a jury is to explain that
it falls much closer to absolute certainty than to
proof on a balance of probabilities. As stated in
Lifchus, a trial judge is required to explain that

J'estime qu’'une maare efficace de efinir la

242

norme du doute raisoanahlgury consista
expliquer qu’'elle se rapproche davantage de la cer-
titude absolue que de la preuve sedpotatpr’
rance des probeiliComme I'aef Lifchus I'a

something less than absolute certainty is required, ecig;le juge du prags est tenu d’expliquer qu'il
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and that something more than probable guilt is  faut moins que la certitude absolue et plus que la

required, in order for the jury to convict. Both of  culpabilgfobable pour que le jury prononce une

these alternative standards are fairly and easilyecladation de culpabikt”Ces deux normes subsi-

comprehensible. It will be of great assistance fora  diaires se comprennent assez facilement. Il sera

jury if the trial judge situates the reasonable doubt es tntile au jury que le juge du pescsitue la

standard appropriately between these two stan- norme du doute raisonnable de la tomne fa,

dards. The additional instructions to the jury set  entre ces deux normes. Les directivesanppl”

out in Lifchus as to the meaning and appropriate  taires au jury que@nénon&es dand.ifchus,

manner of determining the existence of a reasona- quant au sens du doute raisoranddléopin”

ble doubt serve to define the space between abso-  @tmndher I'existence, servemt &finir ce

lute certainty and proof beyond a reasonable doubt.  egpairs’la certitude absolue de la preuve hors de

In this regard, | am in agreement with Twaddle tout doute raisonnAbdet égard, je suis d'ac-

J.A. in the court below, when he said, at p. 177: cord avec le juge Twaddle de la Cour d'appel lors-
qu’il dit, a la p. 177:

If standards of proof were marked on a measure, TRALUCTION] Si les normes de preuwvetaient ins-
proof “beyond reasonable doubt” would lie much closer crites swatalon de mesure, la preuve «hors de tout
to “absolute certainty” than to “a balance of probabili- doute raisonnable» se situerait beaucoupsptigsiar
ties”. Just as a judge has a duty to instruct the jury that «certitude absolue» que dpdad@nce des pro-
absolute certainty is not required, he or she has a duty, babiliDe la rafme margte que le juge est tenu de
in my view, to instruct the jury that the criminal stan- dire au jury que la certitude absolue n’est pas requise, il
dard is more than a probability. The words he or she lui incombapn avis, de lui dire que la norme en
uses to convey this idea are of no significance, but the emattiminelle est plus qu'une probaalit_es mots
idea itself must be conveyed. . . . qu’il utilise pour transmettre ceteertbint pas d'im-

portance, mais I'idé elle-neéme doitetre transmise. . .

In the appellant’s case, with respect, the trial En toute @férence, le juge du pres'n’a pas,
judge did not give instructions that could be con-  dans le cas de I'appelant, demirectives sus-
strued as having located the reasonable doubt stan-  ceptibtes iditerpettes comme ayant siéua
dard above the probability standard. Not only was  norme du doute raisonnable au-dessus de la norme
the jury not told that something more than  de la probabiNibn seulement n'a-t-il pas dit au
probability was required in order to convict, but  jury qu’il fallait plus qu'une probakhidtr que
nearly all of the instructions they were given (i.e.,  celui-ci puisse prononceeulagalion de culpa-
less than absolute certainty required, ordinary eve- ebiliidis encore presque toutes les directives qui
ryday words, no special meaning, more than a friv- e#tdonmes (c’est-dire, moins que la certi-
olous doubt required) weakened the content of the  tude absolue, les mots ordinaires de tous les jours,
reasonable doubt standard in such a manner as to  aucun sens particulier, plus qu’un doute frivole
suggest that probability was indeed the requisite  requis) ont affaibli le contenu de la norme du doute
standard of proof. In this regard, the reasonable  raisonnable au point d'indiquer que la gobabilit”
doubt instruction in the appellant’'s case cannot betait effectivement la norme de preuve requise.
meaningfully distinguished from the impugned egafd, on ne peut pasablir de distinction utile
instructions inLifchus andBisson. The reasonable  entre la directive portant sur le doute raisonnable
likelihood that the jury applied the wrong standard  dans le cas de l'appelant et les directives contes-
of proof raises a realistic possibility that the appel-eestdans les affairésfchus et Bisson. La probabi-
lant’'s convictions constitute a miscarriage of jus- e lilisonnable que le jury ait appleua mau-
tice. While obviously a mistake in the charge will  vaise norme de preuvevsouwlne possibilt”
not always be fatal, at no point did the instructions ealiste que lesatlarations de culpabititde I'ap-
in this case cure the mistake. The fact that the trial  pelant constituent une erreur judi@aie si”
judge repeatedly stated that the prosecution must ewderit qu'une erreur dans I'exgos’est pas
prove guilt beyond a reasonable doubt is no cure  toujours fatale, les directiveesl@ml'espce
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n‘angucun moment, rezdié a I'erreur com-
mise. Le fait que le juge despaoaffirne a

given his failure to ever define reasonable doubt
correctly. To hold otherwise would eviscerate the
holdings ofLifchus andBisson. | reach this finding  maintes reprises que la poursuiteetaiitlit la cul-
notwithstanding the fact that, like the jury charge  pabiibrs de tout doute raisonnable neadia’

in Lifchus when read as a whole, the jury charge ina rien en raison de son omission @dirdf correc-

the present case was largely a model of fairness to ~ tement le doute raisonnable. Conclure le contraire
the accused. The fact that other elements of theepoulillerait de tout leur sens lesaisions rendues

charge were fair to the accused cannot eliminate  Hddsus et Bisson. Je tire cette conclusion en

the prejudice caused by the improper instructions. epitddu fait quea’l'instar de I'ensemble de I'ex-

Thus | conclude that there was not substantial epasjury dan&ifchus, 'expo® au jury en l'es-
compliance with thelifchus principles. | would  pCe €tait dans une large mesure un mled
therefore allow the appeal on this ground as well. eqdi€ pour l'accus. Le fait que d'autreslé-

ments de I'expas’aiente® équitables pour I'ac-
cusg ne sauraieliminer le pgjudice caus’par les
directives inappropeés. Je conclus donc que, pour
I'essentiel, les principestablis dans I'aetLifchus

n'ont paset® respedsS. Par corexjuent, je suis
d’avis d’accueillir le pourvoi pour ce motigale-
ment.

| note that, appropriately, the respondent has not Je souligne que l'inti®é a eu raison de ne pa

seriously attempted to apply the curative proviso

contained in s. 686(1)(iii) of the Criminal Code.

VI. Disposition

tee@essement d’appliquer la dispositiapa-
ratrice du sous-al. 686))iii) du Code criminel.

VI. Dispositif

The appeal is allowed, the judgment of the Le pourvoi est accueilli, I'aet’de la Cour d’ap- 24

Court of Appeal is set aside, and a new trial is

directed.

Appeal allowed and new trial ordered,
MCLACHLIN  CJ  and L'HEUREUX-DUBE,
GONTHIER and BASTARACHE JJ dissenting.
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