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OF MONTMAGNY.

R. 8. . ch. 9. sec. 11—8ervice of Election Petition—Defective—
Art, 57 C. C. P— Preliminary objections.

The service of an election petition made in the Province of Quebec,
at the defendant’s law office, situated on the ground floor of his
residence and having a separate entrance, by delivering a copy
thereof to the defendant’s law partner who was not a member of,
nor resident with, the defendant’s family is not a service within
sec. 11 ch.9 B. 8. C,, and art. 57 C. C. P. and a preliminary
objection setting up such defective service was maintained and
the election petition dismissed. (Gwynne J. dissenting,)

* Prusent—Sir W. J. Ritchie C.J., and Fournier, Henry, Taschereau
& Gwynne JJ.
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1888 A PPEAL from the decision of the Superior Court of

s

Monmuaeny Lower Canada, (Angers J. presiding,) dismissing the
EvrroTioN

Case. preliminary objections to the election petition.

— The petition against the return of the respondent
Philippe Auguste Choquette as member for the elec-
toral district of Montmagny, was presented on the 25th
April, 1884.

On the 30th April, 1887, preliminary objections were
filed by the respondent, and on the 14th October, 1887,
were dismissed by the Superior Court. The present
appellant thereupon appealed to the Supreme Court of
Canada under sec. 50 (a) ch. 9 R. 8. C.

The question determined on this appeal was raised
by the objections to the service of the petition. The
appellant complained :(—

1. That the service was not made when it should
have been made.

2. That it was not made on the person to whom it
should have been made.
~ Both appellant and respondent admitted that the
question raised was to be decided by the construction
placed on sec. 11 of the Dominion Controverted Elec-
tions Act, and art. 57 of the code of civil procedure, as
applied to the facts of this case.

The Dominion Controverted Elections Act sec. 11
says:—

“ An election petition under this act, and notice of
the date of the presentation thereof, and a copy of the
deposit receipt shall be served as nearly as possible in
the manner in which a writ of summons is served in
civil matters, or in such other manner as is pre-
scribed.” '

Article 57 of the Oode of Civil Procedure reads as
follows :—

“Service must be made either upon the defendant
in person, or at his domicile, or at the place of his
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ordinary residence, speaking to a reasonable person 1388
belonging to the family. In the absence of a regular Moxmaext
domicile, service may be made upon the defendant at E‘gf:;?“
his office or place of business, if he has one.” —
As to the facts of the case, the following was the
evidence of the bailiff who made the service—Philippe
Gendreau :—
Translation.—*‘ I received the documents in question
from Mr. Belleau (solicitor for petitioner). I went to
the office of Mr. Choquette, where he actually lives
and I served a copy on Mr. Martineau as being the
partner of Mr. Choquette. Mr. Choquette, the respon-
dent, practises as an advocate in partnership with Mr.
Martineau of whom I have spoken. Their office as ad-
vocates and attorneys is in the basement (sous-sol) of
the house occupied by the defendant as his ordinary
residence, and where his domicile is. I am in the habit
of serving Messrs. Choquette & Martinean in their
quality of attorneys. Usually to enter the said office
you pass by a separate outside door, but you can get
there also by the residence of defendant. Those who
go to the said office to transact business invariably
pass by this separate outside door of which I have just
spoken, and not by the residence of defendant. If there
are any who pass by this latter way I am not aware of
it, and for myself I have hever gone through there.
When I effected the said service I spoke to the said
Mzr. Martineau, partner of the said respondent as at-
torney, and it was to him also I gave the papers I had to
gerve. Mr. Martineau does not live in the house with
Mr. Choquette the defendant, he goes there only to the
office of which I have spoken during office hours ; out-
side of these hours he lives at some distance from there,
at his residence, where his wife and children are.
* * * * %
Cross-examined,—The defendant has no office dis-



1888

SUPREME COURT OF CANADA. [VOL. XV.

tinct from his domicile ; the basement of the house

Monmuscxy Where the office is is also occupied by the family of

ELeorioN

Casr,

—

the defendant as a residence. The room occupied as
his office is in communication with all the otherrooms

" of his house, * %*

Re-examined.—When I said a little while ago that
the defendant had no office distinct from his domicile,
I intended to say that his office and his domicile arein
the same building, and I did not intend to say that
the family of Mr. Choquette lived at his office. His
family do not live there. I have seen Madame Cho-
quette there several times; I do not know if she goes
there habitually. ' '

Magloire Paquet—I have been employed a long time
as a writer in Mr. Choquette’s office, both before and
since his partnership with Mr. Martineau.

* % * * *

His office and residence are in the same house, but

they are separate and distinct the one from the other.

. Those who go to the office do not pass through the

dwelling, but by a door which is on purpose for the
office. _

The family of Mr. Choquette, his wife, his servants,
are never seen in the office.

Cross-Examined.—His private dwelling communi-
cates with the office. There is no difference between
the separation of the office and the dwelling and the
separation of the other rooms of the house in the lower
part of the house. The office does not constitute an
addition (allonge) nor a building outside the house.
It is only a room in the house like all the others.

Pierre Remon Martineau.—I am the partner of the
defendant as advocate and attorney, and we have our
offices as attorneys in-the basement of defendant’s
house. When the bailiff Gendreau came to serve the
petition in this cause I had just arrived at the office,
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coming from the postoffice, and he arrived at the same 1888

time by another gate. We met each other near the Moxoaayy
door and he said to me ‘I have papers to serve at the Elgf;]:fm
office,” thereupon I asked him in. I sat down at my —
desk and he put on my desk the papers bearing the
title of the present cause, saying that they were an
original and a copy of an election petition. I took a
glance at them and saw that they were copies of a
copy and that he had no original. * *
He did not ask if the defendant was there, nor wheth-
er he was there or at his own house. There was no
other part of the basement of the defendant’s house,
with the exception of the office, which was occupied ;
the rest of the basement of the house is a high base-
ment (sous-bassement haut). In summer a part of this
sous-bassement is occupied as a kitchen the rest serves
as a wood cellar. In winter the person who attends
the kitchen in summer makes use of it for washing,
and it is necessary to pass through it also to get wood.
The office has a special door to go outside by. * *
When strangers come to pay a visit and the defendant
wishes to bring them into his dwelling he makes them
go round outside to get there. The doctor is the only
person I have seen pass by the kitchen. The dwelling
of the defendant was occupied at this date by his wife
and servants and the petition could have been served
on them ; the defendant himself was there up to noon
of the day in question. The doctor of whom I have
just spoken is Dr. Marmette uncle of the defendant’s
wife. ‘
Cross-examined.—Q. Will you swear that this part
of this house which you call sous-bassement is not habi-
tually occupied by the family of the defendant ? A.
As T have already said, in summer this part is almost
as much occupied by the family, apart from Madame
' Choquette, as the upper part, but in the daytime and
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not in the night. I am not able to speak as to the

Moxmmacny night because I am not there. I haveexcepted Madame

Evrecriow
CasE.

—_—

Choquette because I saw her less frequently below than
the other members of the family. I know a Miss Bend-
er who went in by the office to reach the house of Mr.
Choquette ; she was a cousin of Madame Chogquette
and it was in summer, and I have never seen any
other member of the family go in that way. I know
that they make the kitchen below in summer but not

" in winter. I have been in this room used as a kitchen

in summer, but not in the others. I have been in the
passage and from there have seen wood on the other
side of the sous-bassement. 1 have frequently seen per-
sons going about the sous-bassement. Mr. Choquette to
reach his office always comes by the door which com-
municates with the summer kitchen. Besides the
defendant there are members of his family, that is to
say Madame Choquette and her little daughter, who
have communication between the house and the office,
but Madame Choquette comes rarely, the little girl
often in summer, because in winter they do not occupy
this side room.” *

Belcourt for appellant.

Belleau for ‘respondent.'

Sir W. J. RircHIE C. J.—It appears that the appellant
was not in Montmagny at the time of the alleged ser-
vice ; the objection in this case is'that no copy of this
petition was served, not as in Julien v. de St. George,
(1), that the evidence of service is insufficient. Now
the law expressly declares that the service shall be as
nearly as possible in the manner in which a writ of

. summons is served in civil matters or in such other

manner as is prescribed ; article 5'7 of the code of civil
precedure points out how such service must be made,

(1) 8Q. L. R. 361,
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viz., either upon the defendant in person orathis domi- 1883
cile or at the place of his ordinary residence, speaking MoNTaaGNY
to a reasonable person belonging to the family and it E’g::;fm
is only in the absence of a regular domicile that the —
service may be made upon the defendant at his thf.}f_c"]'
office or place of business if he has one. It is very clear
in this case that the service was not upon the defend-
ant in person nor at the place of his ordinary residence,
nor was it on a reasonable person belonging to defen-
dant’s family upon whom the service could have been
made, it being shown he had a domicile and ordinary
place of business and reasonable members of his family,
but it was at the office or place of business of the
defendant on his partner not being a member of his
family.

It is not for us to inquire whether this was not for
all practical purposes as good if not possibly a better
service than at his residence on a member of his family ;
it may or may not have been so; what we have to de-
termine is, was it a legal service which gave the court
jurisdiction over the defendant ?

Section 10 Controverted Elections Act clearly contem-
plates a personal service or service at the domicile, and
if this cannot be, then upon some other person, or in
such other manner as the court or judge on the appli-
cation of the petitioner directs. “

I am clearly of the opinion that the service was not
a legal service within either the letter or the spirit of
the Dominion Controverted Elections Act sec. 11 and
art. 57 of the code of civil procedure, and the defend-
ant had a right by way of preliminary objection to ask
to have the service declared null and void. Now what
are the preliminary objections or grounds of insuffici-
ency which the section contemplates the respondent
may urge? They are any he may have against the
petition or petitioner or against any further proceeding -
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1888  on the petition. The objection in this case comes pecu-
MoNmaacNy liarly within this latter category ; the respondent says,
E’(‘f::];fm by it, “ not having been served with the petition in the
Ritoe o.g, anner required and prescribed by law, I have not
——  been legally brought before the court having jurisdic-
tion over the petition filed and you have no right to

take further proceedings thereon against me.” If this

cannot be treated as a preliminary objection I am at a

loss to know when or how the respondent is to assert

his objection to the petition being further proceeded

with or to allege or show that he has not been proper-

ly brought within the jurisdiction of the court in which

the petition is filed. I cannot conceive an objection

coming more directly under the designation of a pre-
liminary objection to an election petition or a more sub-

stantial one than an objection such as this, which

alleges that the election petition has not been properly

and legally served and so the defendant has not been

made subject to the jurisdiction of the court, and there-

fore, should not be compelled to answer the petition.

FourNIER J.—Le présent appel est d'un jugement
de Thonorable juge Angers renvoyant les objections
préliminaires produites par I'intimé contre la pétition
d’élection contestant la validité de son élection comme
membre de la Chambre des Communes pour le district
électoral de Montmagny-

La seule question.que souléve cette cause est de
savoir si 'avis de la présentation de la pétition a été
légalement signifié par les pétitionnaires & 1'intimé.

L'intimé allégue que la signification en a été faite ni
a Pendroit, ni & la personne indiqués par la loi.

Anu lieu de la signification personnelle, souvent fort
difficile & faire et assez souvent éludée, la section 11
de lacte des élections contestées a introduit le mode
de signification adopté en matiéres civiles en déclarant
ce qui suit:—
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An election petition under this act, and notice of the date of pre- 1888

sentation thereof, and a copy of the deposit receipt, shall be serve-d Momexv

as nearly as possible in the manner in which a writ of summonsis "p porion
served in civil matters, or in such other manner as is prescribed. CosE.

En conséquence de cette disposition, le service dey —= .
Pavis de présentation de la pétition devait é&tre fait —
conformément & 1'article 57, C. P. C., de la province de

Québec, décretant comme suit :—

Cette signification se fait soit au défendeur en personne, ou &
domicile, ou au lieu de sa résidence ordinaire, en parlanta une
personne raisonnable faisant partie de la famille. A défaut de
domicile régulier I'assignation peut étre donnée au défendeur, & son
bureau d'affaire, ou établissement de commerce, s’il en a un.

Dans le cas actuel la signification de 'avis de pré-
sentation de la pétition n’a été faite ni au domicile de
P’appelant, ni & une personne raisonnable de sa famille.
L'huissier chargé de cette mission s’est rendu au
burean d’affaires professionnelles de l'appelant qui
exerce sa profession d’'avocat en société avec M. Marti-
neau. Leur bureau se trouve dans la partie inférieure
de la maison ol appelant a son domicile 1égal.

En vertu des régles de pratique de la Cour Supérieure,
les avocats pratiquants sont obligés d’élire dans le rayon
d'un mille du palais de justice, un domicile ou ils
transigent leurs affaires professionnelles et o leur sont

faites toutes les significations de piéces de procédure.
C’est au domicile professionnel ou bureau d’affaires
que lavis en question a été signifié en le remettant a
M. Martineau, qui ne réside pas avec 'appelant et ne
fait pas partie de sa famille. La signification d’aprés
Part. 57 ne peut avoir lieu an bureau d’affaires qu’a
défaut de domicile régulier. L’appelant en ayant un,
c’est & ce domicile que la signification devait se faire.
Quoique faite au bureau d’affaires, cependant le rap-
port fait a la cour constate contrairement 2 la vérité,
que cette signification a été réguliérement faite au
domicile de 'appelant parlant 4 une personne de sa
famille. Ce rapport a été attaqué comme entaché de



10
1888

\'“:
MoONTMAGNY
ELroTION
Case.
Fournier J.

SUPREME COURT OF CANADA. [VOL. XV.

faux parce qu'il contient 'énoncé que la signification
avait 6té faite a I'appelant (défendeur), * parlant ¢ une
personne raisonnable de la famille du dit th‘ﬁppe
Auguste Choquette, a son domicile, & Montmagny.”

L’appelant a fait une preuve compléte de la fausseté
de cet avancé par le témoignage de l'huissier lui-
méme qui dit & ce sujet: *‘ Lorsque j'ai fait la signifi-
cation j’ai parlé au dit M. Martineau associé de I'intimé
(maintenant appelant) comme procureur, et c’est a lui
aussi que j’ai remis les papiers que j’avais a signifier.
M. Martineau ne demeure pas chez M. Choquette le
défendeur ; il y va seulement au bureau dont je viens
de parler pendant les heures de bureaun, hors de ces
heures il demeure 3 quelque distance de 13, & sa rési-
dence ot sont sa femme et ses enfants.”

Le témoignage de P. R. Martineau auquel les papiers
ont été laissés constate que 'huissier les a déposés sur son
bureau, sans demander si le défendeur était au bureaun
ou chez lui. Le burean est la seule partie occupée dans
le soubassement de lamaison, 4 'exception d’une partie
qui sert de cuisine en été. Ces faits positivement établis
font clairement voir que la signification n’a pas été
faite conformément a 'article 57 C. P.C. M. Martineau,
quoique l'associé professionnel de I'appelant, n’avait

-aucune qualité pour recevoir cette signification, parce

qu’il n’était pas une personne de sa famille. Il n’était
obligé, ni légalement, ni moralement, d’en rendre
compte 3 I'appelant. L’huissier avait toutes les faci-
lités possibles pour faire une signification légale. En
conséquence des relations d’affaires existant entre M.
Martineau et Pappelant on pourrait peut-étre dire que
les intéréts de ce dernier étaient aussi en sfireté entre
les mains de son associé que si les papiers eussent été
remis 4 une servante de sa famille ; mais le code n’ad-
met pas d’équivalent. Il n'y a que deux manidres de
faire les significations : i la personne méme et, 3 défaut,
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4 son domicile parlant 4 une personne raisonnable de 1888

a4

sa famille: : MoNTHAGNY
Service must be made, dit l'article 57, either upon the defendant ELorton
Casg.
in person, or at his domicile.

Le vice dont est entachée la signification n’est pas Fournier J.
seulement un défaut de forme, une simple irrégularits, ~
mais c'est la violation d'une formalité essentielle; car
dans notre procédure, comme dans le code francais, il
est d’absolue nécessité de faire voir & qui et & quel do-
micile la signification a été faite.

C’est par I'assignation que le défendeur est obligé &
comparaitre devant le juge ou la cour, sous les peines
du défaut. Cest elle qui saisit le juge de la cause et
lui impose le devoir de la juger §'il reconnait qu'il est
compétent & cet effet. Sans une assignation & domicile
ou 4 la pérsonne, le juge n’a aucune juridiction pour
décider la cause. Lorsque les objections & I’assignation
reposent, comme dans le cas actuel, sur des formalités
essentielles, on ne peut pas les traiter comme de simples
objections techniques, car, sans leur accomplissement,
le juge n’a pas de juridiction. En attaquant la régu-
larité du service de l'avis, ’'appelant a souleve, comme
il en avait le droit, par ces objections préliminaires,
une question de droit que la cour aurait d& juger en sa
faveur. Ayant prouvé clairement les faits constatant
I'illégalité de la signification et le code art. 57 C. P. C.
exigeant impérativement le service & domicile ou & la
personne, il a droit d’obtenir I'infirmation de ce juge-
ment.

I1 ne peut pas ici s elever de question sur l'existence -
du droit d’appel. La sec. 50 sec. (a) dit qu’il y aura
appel :—

From the judgment, rule, order or declsmn of any court or judge
on sny preliminary objection to an election petition, the allowance
of which objection has been final and conclusive and has put an end
to such petition, or which objection if it had been allowed would
have been final and conclusive and have put an end to such petition.

I1 est évident que si 'objection qu'il n’y avait pas de
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signification légale efit été admise, comme elle aurait
dfi Pétre, elle aurait mis fin 3 la pétition et partant la
décision a cet égard est appelable. IL’appel doit étre
alloué avec dépens.

Henry J.—This is an appeal from a decision of one
of the judges of the Superior Court of Quebec during

.the pendency of the matter before that court under

a petition of the respondents, against the election and
return of the appellant, the sitting member for the
House of Commons, and upon oneé of the preliminary
objections to the petition filed, and urged by the appel-
lant. The petition and accompanying documents were
served by the bailif by handing a copy thereof to the
partner in business of the appellant, who is an advo-
cate residing at the town of Montmagny, and during
his absence. )

From the evidence it appears that the office in ques-
tion is in the basement of the appellants residence—-
the dwelling being above it and access to it being by
another entrance. Besides the office there is in the
basement what is called a summer kitchen, not used
in the winter season, and a wood house. '

An objection under the practice in Quebec was
raised to the mode of service which was overruled by
the judge, and from this decision the appeal has been
taken to this court. The point was fully argued re-
cently before this court and we have to decide it.

The 11th section of the Controverted Elections Act
provides that :— ‘

An election petition under this act and notice of the date of the
presentation thereofand a copy of the deposit receipt shall be served

as nearly as. possible in the manner in which a writ of summons is
served in civil matters, or in such other manner as is prescribed.

‘We are, therefore, to ascertain the mode of service of
a writ of summons in a civil matter in the Province of
Quebec. * That is regulated by article 57 of the Code
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of Civil Procedure, which is as follows:— 1888
Service must be made either upon the defendant in person, or at MoNTMAGNY
his domicile, or at the place of his ordinary residence, speaking to & ErroTioN
reasonable person belonging to the family. In the absence of a  CASE.
regular domicile, service may be made upon the defendant at his = o §
. - Ty Je
office or place of business, if he has one. —_—

Thus, we see, that but two modes of service are pro-
vided for and the article is imperative. One of the two
must, by the article, be adopted where the party to be
served has a domicile. In this case it is shown and
admitted that the appellant had a domicile.

He was not served personally, and does the evidence
show that he was served at his domicile in the manner
prescribed by the article? To counstitute such a ser-
vice it must be at his domicile, the party making the
service, when doing so, “speaking to a reasonable per-
“ son belonging to his family.”

The service was not in that part of the building in
question which formed the domicile or residence
of the appellant. The office where the service was
made although under the same roof with his residence
was specially set apart from the other part of the
building occupied as his private residence, and occu-
pied as well by his partner as himself His partner
had an interest therein and control of it to the same
extent as he had. He could open and close it at will
and eject any one but his partner therefrom. That a
door opened into the residence does not' alter the
character or holding of the office. The office was not
generally used as a passage way to the residence as
the evidence shows, although on some occasions so
used by one party, not of the appellant’s family, who
was permitted to do so.

The service therefore was not at the domicile or resi-
dence of the appellant as required by the article.
Besides, the party spoken to was the partner in business
of the appellant, and not a member of his family. He
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neither ate nor lived in the residence of the appellant,

Moxmwacsy and how can he be called “ a reasonable person belong-

ELEoTION
CasE.

Henry J.

ing to the family” residing in the appellant’s resi-
dence.

The service is defective, therefore, in both requisites,
and under the practice in Quebec the appellant not
having been served in either of the two ways pre-
scribed by the article was not bound to answer any
more than he would have been had no service what-
ever have been made. ,

The learned judge who tried and decided upon the
preliminary objections was of the opinion that the
service upon the appellants’ partner, at their office,
should be considered equivalent to the service upon
an illiterate servant ignorant of the importance of the
documents received. If that question were open for
consideration his decision might be sustained but it is
not ; and we are bound by the express terms and pro-
visions of the article.

The objection is not merely a technical but substan-
tial one affecting the jurisdiction of the judge. The
article enunciates the principle that such jurisdiction
shall be exercised only when the party in question is
legally served as prescribed, and in the absence of such
service no judge could legally proceed to try the
merits. ‘

If the learned judge decided there was no regular
service, that would have put an end to the petition
and involved the conclusion that he had no jurisdic-
tion to proceed further. From such a decision an
appeal by the petitioners to this court would have
lain. It was to all intents and purposes a preliminary
objection involving the fate of the petition and was
essentially such a decision as either party might appeal
from. Iam, therefore, of opinion the appeal should be
allowed and the petition dismissed with costs.
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TASCHEREAU J. concurred with FourNIER J. 1888
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GwyYNNE J.—On the 26th April, 1887, the above " Casg.
respondents filed a petition, under the provisions of
the Controverted Elections Act,in the Superior Court
of the Province of Quebec, in which province the
electoral district of Montmagny is situated, praying
that the election and return of the above appellant |
as member of parliament for the said district should
be set aside and declared null and void by reason of
bribery and other corrupt practices alleged to have
been committed by the said appellant himself and
by his agents on his behalf and with his know-
ledge and consent. Upon the 30th day of the said
month of April and within five days after the service
of the petition and accompanying notice the appellant,
as required by the 12th section of the Controverted
Elections Act, ch. 9 of the Revised Statutes, presented
thirty objections in writing of a very peculiar and
technical character which he called ¢ preliminary ob-
“jections” against the said petition and the said peti-
tioners and against all further proceeding thereon, in
the words of the statute. Two of these objections af-
fected the qualification of the petitioners to present the
petition ; all the others related to irregularities and
those of a very technical character alleged to exist in
the presentation of the petition—in the making of the
deposit required by law,—in the copy of the petition
served—in the service of the petition and accompany-
ing notice, and in the return of the bailiff who effected
the service. These objections were dismissed as un-
founded by an order of the Superior Court in which
the petition was filed bearing date the 14th October,
1887. From this order the appellant has appealed to
this court and the only point opened before us was one
affecting the regularity of the service of the petition.

Gwynne J.
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In my judgment this appeal must be dismissed with
costs. It is to my mind very clear that the Controvert-
ed Elections Act does not give any appeal to this court
upon such a purely technical point of practice as is
raised by a question affecting only the manner in which
service was effected of the election petition which, as
is apparent on the case, the appellant received, a point

* which is not appealable in any other case or proceed-

ing whatever. - The service appears to have been ef-
fected by delivery to the appellant’s business partner
for the appellant "at their place of business situate in
the dwelling house of the appellant, of copies of the
petition and other papers required by law, which pap-
ers the appellant’s partner immediately upon their re-
ceipt by him forwarded to the appellant who received
them into his own hands in time to enable him to draw
himself the objections which upon the 30th April he
filed in court, two of which as already noticed called in
question the qualification of the petitioners to present
the petition ; after taking this proceeding it was in
my opinion incompetent for him; as the learned judge
of the Superior Court in effect adjudged, to contend
that there was some irregularity in the service and
therefore the court had not jurisdiction to try these
two preliminary objections affecting the merits of the
case and to dismiss them if insufficient. The filing of
these objections was a proceeding wholly unnecessary,

.if service had not been effected on the appellant, and

inconsistent with the contention that he had not been
served with the petition. It he was not served and
the case should be proceeded with he had his perfect
remedy by prohibition.

Now that there is no appeal to this court from the
decision of a judge upon such a purely technical point
of practice as the sufficiency and regularity of the ser-
vice of the election petition upon the appellant is
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abundantly clear unless such a purely technical point 1887
of practice constitutes a good “ preliminary obJ ection ” Monmaaowt
in'the sense in which that term is used in the statute, E‘é“f:;f”
and that it does not constitute such an objection isto & ——
Gwyone' J.
my mind free from doubt. iy
By the 12th section of the act it is enacted that

Within five days after the service of the petition and the accom-
panying notice the respondent may present in writing any prelimi-
minary objections or grounds of insufficiency which he has to urge
against the petition or the petitioner or against any further pro-
. ceedings thereon and shall in such case at the same time file a copy
thereof for the petitioner, and the court or judge shall hear the par-
ties upon such objections and grounds and shall decide the same in
& SUmMINATY manuer.

Now if any doubt exist as to the meanmg of the
words “ against any further proceeding thereon ” in the
connection in which they appear in this section, all such
doubt is removed by the 5th section which shows that
what is meant, is not that these words so used should
throw open all questions of mere practice affecting the
regularity of the service of a petition as “preliminary
objections” under the statute so as to render any deci-
sion upon such purely technical point of practice ap-
pealable to this court, but that whatis intended is an
objection against any further proceeding on the peti-
tion by reason of the ineligibility or disqualification of
the petitioner thus limiting the preliminary objections
in the sense in which that-term is used in the statute
to points -of substance only affecting the sufficiency
of the matter stated in the petition, and the qualifica-
tion of the petitioners to present it.

The 5th section shews with what intent the words
‘“or against any further proceeding ” in the 12th

section are used. It enacts that:

A petition complaining of an undue return or undue election of
& member, or of no return or of any unlawful act by any candidats
not returned, by which he is alleged to have become disqualified to
sit in the House of Commons, at any election may be presented to
the co;rt by any one or more of the following persons.
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is87 (a) A person who had a right to vote at the election to which the
w~=~ _ petition relates, or

H%?;’:;‘;?‘.Y (b) A candidate at such election; and such petition is in this act

" Case. called an election petition: provided always, that nothing herein

contained shall prevent the sitting member from objecting under

section twelve of this act to any further proceeding on the petition

- by reason of the ineligibility or disqualification of the petitioner, or
from proving under section forty-two thereof that the petitioner was
not duly elected.

This appears to me to be the natural construction of
the act, and it avoids what appears to me to be 2
forced construction, namely, one which would make
appealable to this court a purely technical point of
practice which is not appealable in any other case or
praceeding whatsoever. ‘

i Appeal allowed with costs.

Solicitors for appellant : Choquette & Murtineau.

Solicitors for respondent: Belleau, Stafford & Belleax.

* Gwyunne J.
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G’HARLES W. CARRIER et ai,

(PLAINTIFFS) cevvrerennrraervnnaernnnan 3 RESPONDENTS'_

Pl

ON APPEAL FROM THE COURT OF QUEENS BENCH FOR

]

- ' LOWER CANADA (APPEAL SIDE).

E;';necytory contract— Non-fulfilment of — Action for price— Temporary
execeplion— Incidental demand— Damages— Cross-appeal.

In March, 1883, B. contracted with C. et al. for the delivery of an
< engine im accordance with the Herreshoff system to be placed
in the yacht “Ninie” then in course of construction. The
engine was built, placed in the yacht, and upon trial was found
defective. On the 31st August C. e¢ al. took out a saisie conser-
vatoire of the yacht # Ninie” and claimed $2,199.37 for the work
and materials furnished. B. petitioned to annul the attachment
and pleaded that the amount was not yet due, as C. ef gl. had
not.performed their contract,and by incidental demand claimed
. alarge amount. After various proceedings the saisie conserva-
" toire was abandoned and the Court of Queen’s Bench, on an
appeal from a judgment of the Superior Court in favor of B.,
both on the principal action and incidental demand, ordered
that experts be named to ascertain whether the engine was
built in accordance with the contract and report.on the defects.
A report was made by which it was declared that C. ¢ al’s, conl’:-
tract was not carried out and that work and matevials of thé
value of $225 was still necessary to complete the contract.

On motion to homologate the experts’ report, the Superior Court
was again called upon to adjudicate upon the merits of the de-
mand in ehief and of the incidental demand,and that court held
that as C. ef gl. had not built an engine as covenanted by them,
B’s. plea should be maintained, but as to the incidental demsnd
held the evidence insufficient to warrant a judgment in favor of
B. On appeal to the Court of Queen’s Bench that court, taking
into consideration the fact, that the yacht ¢ Ninie ” had, since
the institution of the action, been sold in another suit at the
instance of one of B's. creditors, and purchased by C. et al,, the
proceeds being deposited in court to be distributed amongst

* PreseNt--Sir W, J. Ritchie, C.J., and Strong, Fourmer, Henzy
and Taschereau JJ.
23 -
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. B's. creditors, credited B. with $225 necessary to complete the
‘engine, allowed $750 damages on B's. incidental demand, and
gave judgment in favor of C. ef al. for the ba.lance, viz., $l,...

. with costs.

The fact of the sale and purchase of the yacht subsequent to the
institution of the action did not appear on the pleadings.

On appeal to the Supreme Court of Canada and cross-appeal as to
amount allowed on incidental demand by Court of Queen’s
Bench it was: '

Heéld, reversing the judgment of the Court of Queen’s Bench, Sir W,

_J. Ritchie C.J. and Taschereau J. dissenting, that as it was
shewn that at the time of the institution of C. ef al's. action, it
was through faulty construction that the engine and machinery
therewith connected could not work according to the Herres-
hofl’ system, on which system C. ef al. covenanted to build it,
their action was premature.

Held also, that the evidence in the case fully warranted the sum of
$750 allowed by the Court of Queen's Bench on B’s. incidental

.demand, and therefore he was entitled to a judgment for that
amount on said incidental demand with costs. Taschereau J.
was of opinion on cross appeal, that B’s. incidental demsed
should have been dismigsed with costs.

APPEAL and cross-appeal from the judgment of the
Oourt of Queen’s Bench for Lower Canada (appeal side}
reversing judgment of the Superior Court.

The action was brought for the recovery of an
amount of $2,199.37 being the balance of the sum of
$8,199.87, consisting of an amounnt of $2,000—the price
agreed upon for the construction of an engine, and
$1,199.837 for materials supplied to and work done by
the plaintiffs for the defendant. It was accompanied
by a writ of attachment by means of which the plain-

“tiffs caused to be seized the steam yacht, ** Ninie,” upon
‘which the work had been performed.

"The pleadings, writings forming part of the con- -
tract, and the various incidents and proceedings in
the cause until the judgment now appealed from was
rendered are sufficiently stated in the head note and
judgments hereinafter given.

Irvine Q.C. and Am_z/ot for appellant contended that
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as”a matter of fact, three courts'and a report of experts

had all found that the’ plamtlﬁ's had not fulfilled their -
contract to furnish an engine on the Herreshoff systein,
which worked perfectly ; that their action was prema-
ture,and that the evidence warranted the judgment de-
livered in the Superior Court in favor of the defendant
on his incidental demand.

Bossé Q.C. for respondents contended that if there
was any defect inthe engine or its working, the ap-
pellant was responsible, as the plaintiffs followed the
plans and had carried out his instructions, he having

" himself superintended the putting in of the engine-

and placed it in charge of a second class engineer, who
had never before heard of a Herreshoff boiler, and,
moreover, that as the engine had been sold to pay off
the defendant’s liabilities, it was impossible for plain-
tiffs to complete the engine as directed by the Superior
Court, and the Court of Queen’s Bench justly and
rightly held that the defendant could not, by allowing
the vessel to be sold, deprive plaintiffs of all recourse
for the sum of $2,000, being for work which had in-
creased the price of adjudication by that amount.
On the cross-appeal the learned counsel contended that
if plaintiffs were entitled to succeed on the principal

demand there conld be no cross demand, and, moreover, .

that the damages claimed were not proved. :

Irvine Q.C. in reply contended that the engine had
been placed in’ the yacht by plaintiffs and they were
responsible for its proper working, and that the fact of

the sale of the “yacht” was not before the court, but
" if that fact is taken into conmsideration as a ground
for saying that the respondents ate no longer, through
no fault of theirs, in a position of fulfilling their'con-
tract, it must be remembered that it is equally admitted
by respondents, that the yacht has been bought by them
~and is still in their possesgion, »

21
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1887 - 8ir ' W. J. Rircmie C.J.—This was an action brought
Bawoen - ~by Carrier to recover a certain amount claimed for the

campe. PTiCe Of an engine for a yacht delivered to Bender.
R‘tTCJ There is a cross demand for damages. It cannot be
1enie L.,

denied that Carrier did not fulfil his contract accord-
ing to its terms, and by reason of the non-performance
of the contract, a deduction from the amount claimed
8. was allowed by the court below. After careful con-
sideration of the case I think the judgment of the
Court of Appeal should be affirmed.

The yacht has been sold at the suit of Bender s credi-
tors, and he has consequently received its value less, it
may be assumed, the amount the experts found Car-
rier’s work was deficient. By this sale it was ob-
viously put out of the power of Bender to call on Car-
rier to make good the deficiencies and complete the
yacht. But he or his creditors must be assumed to
have received the value and consideration for the
yacht, which included the engine supplied by Carrier
and for which he ought to pay less $225 the value
found by the experts, which the Court of Appeal
adopted and with which we should not interfere, as
the deficiency in Carrier’s confract. In addition to
this Bender should receive in reduction of the price
"he was to pay for the yacht, the amount of damages
which Bender sustained by reason of the non-comple-
tion of the contract; this the Conrt of Queen’s Bench
has awarded hiny, amounting to $750, and I am not
prepared to say erroneously. The result therefore is,

e

VizZ —

Amount of contract and materials . .......... $3,192 37

Damages ... ve veeaee caer coinen cenees cenns $750

Deduction in accordance with report of experts 225 ,

. —— 975 00
$2,224 37

Paid on act0UBD o couees cvanes aossos s seanes 1,000 00 -

Amoun} awarded by Court of Queen’s Bench, , —1-,5;—5(:
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StroNG J.—1I have read the judgmeni which will be
delivered by my brother Fournier, and 1 concur in the
conclusions which he has arrived at and the reasons
given by him therefor. ‘

Fournier J.—Cette cause, Quoique en apparence fort
compliquée par les nombreux incidents de procédures
auxquels elle a donné lien, n'offre cependant qu’une
simple question de fait & résoudre. Il s'agit unique-
ment de savoir si le contrat fait entre 'appelant Bender
et les intimés Carrier ef al pour la construction de
I'engin du yacht “Ninie” a été exécuté de maniére a
donner droit d’action aux intimés pour lc prix du
contrat. ‘ ‘

Ce contrat a été formé par les éerits suivants:—

Lévis, P. Q., 6 mars 1883,
A E. P. Bender, Ecr., assistant-ingénieur,
Travaux Publics, Ottawa.
Monsieur, :
Nous vous ferons un engin composé sur le “le systdme Herreshoff
de la description suivante:

Cylindre haute pression, 9 diamétre. } 18 de
@ basse pression, 16 “ courss

Aveo arbre 4 manivelle en fer, do pour hélice en acier, avec che-
mise en bronze, coussins en cyivre, hélice en fonte. Le tout livré &
-I'atelier ici, 1o 15 mai prochain, pour deux mille piastres, payables
moitié quand les engins seront & moitié faits, et la balance au Ier
uillet prochain, en réglant par billet endossé par votre pére. Sivous
désirez avoir I’hélice en bronze ou autre métal, vous pourrez 'avoir
en payant la différence du coiit aveo Ja fonte. Les matériaux et la
wnain-d'eeuvre devront &tre de premidre qualité, et Vengin devra
fonotionner parfaitement s'il eat installs par nous dans le batiment,
Vos dévoués, ete., ‘
CARRIER, LAINE & CIE,
Lévis,
Lévis, 6 mars 1883,
A MM. Carrier, Lainé & Cie,, ,
Messieurs,
. J'accepte l'offre que vous me faites pour la construction d'un
engin composé desting au yacht ¢ Ninie,”
Je remplirai les conditions demandées, si en retour Ja machins est
de premidre olasse, d'aprds les apéoifications mentionnges dans le
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mppori; du bureau de la marine américaine, a. MM. Herreshoff, da. '

- B. R. L sur l'engin du “Leila;” qui est exactement le méme, sauf. -

I'hélice qui devra étre en fonte ot le shaft d’acier, & moins que je
décide de payer la différence du coiit de la matiére brute. '
Je demeure, Messiours,
Votre trés humble,

R P BEI\DER

Dans leur déclaration, ainsi que dans I'affidavit qu’ils
ont donné pour obtenir une saisie conservatoire, les
intimés, Carrier ef al, ont allégué que Bender leur
devait la somme de $2,199.37 pour ouvrages faits et
matériaux fournis tant en vertu d’un contrat verbal .
qu’en vertu de leur soumission du 6 mars 1888, que de
Pacceptation que Bender en a faite par écrit le 9 mars

1888, et ils alléguent en ountre

Que tous les dits ouvrages et matériaux etaleut nécessaires pour
la confection ot U'installation de 'engin et accessoires d'icelui pour
le yacht & vapeur le ¢ Ninie " alors en voie de consiruclion parle
di¢ Eugéne Prosper Bender, et étaient indispensables 4 la construc-
tion du dit yacht, dans lequel ils ont été placés par les dits Carrier,
Lainé et compagnie, ot duguel yacht ils forment maintenant part]e
intégrante,

,Que par les dits ouvrages la valeur du dit yacht a 818 augmeniés
somme susdite et qu'en raison de et par iceusz, il a été termmé et
complété. .

Le compte de particularités de la demande se com-

pose de :

1° of an item of $2,000 for I compound engines shaft and screw,
and 2° of a largs number of charges for materials, use of plaintifi’s
forge and machines and time of their employees.

Bender a plaidé & cette action par une exception
péremptoire en droit {emporaire, alléguant que la
construction de l'engin, en conséquence de I'insuffi-
sance des valves, du défant d"un réservoir 3 ean chaude
(hot well) et d’autres défectuosités, qui ne peuvent
étre constatées que par des experts, Iouvrage fait par

- les intimés était tout a fait inutile; que leur contrat

n’était pas exéenté et que pour le compléter il en coit- .
terait encore plus que leur demande.
- I1 plaide anssi les mémes faits par exception en droit
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perpétuelle et, de plus, qu'il avait souffert en consé- 1837 ‘
quence de l'inexécution du contrat, des dommages au Bmmz
montant de $10,140. 43, pour lesquels il se porte de- g ARRIER
mandeur incident. ‘ ’

En réponse & ces plaidoyers, les intimés ont allégué Fou_ltu:r'r‘ .
que l'éngin avait été construit conformément aux
plans et devis fournis par P'appelant et que tous les
ouvrages avaient été faits par ses ordres et sous ss .
direction, et que c’est lui-méme, 'appelant, qui avait
fait défant de fournir les accessoires nécessaires pour
assurer le bon fonctionnement de I'engin.

Lappelant avait aussi produit une pétition deman-
dant 'annulation de la saisie conservatoire en se fon-
dant sur les moyens invoqués par ses plaidoyers &
Paction. ‘ .

Aprés une longue enquéte, I'hon. juge Caron rendit,
le 9 décembre 1884, jugement maintenant I'exception
temporaire et renvoyant I'action des intimés quant ¢
présent. Sur la demande incidente, il condamna les
intimés (demandeurs) a payer au défendeur $1,190

Pour dommages par lui soufferts relativement aux gages qu'il a
payés aux hommes de 'équipage de son yacht et de la mourriture
qu'il leur & fournie et aussi pour la valeur du charbon inutilement
dépensé et de Ia glace perdue.

Ce Jugement ayant été porté a la cour du Banc de la
Reine fut infirmé le 27 mai 1887 et une référence 3
experts a éte donnée.

Les experts réguliérement noramés firent un rapport
dont les intimés demandérent I'homologation, et I'ap-
pelant le rejet en partie. Aprés audition sur mérite
Phon. juge Andrews rendit son jugement maintenant
Yexception temporaire de lappelant et renvoyant
Paction des intimés. N’ayant pas trouvé la preuve du
demandeur incident suffisante il renvoya sa demande
incidente avec dépens. .

Ce jugement n’ayant satlsfalt aucune des pa,rtles,'
elles se partérent respectivement appelante de nouveay,
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4 la-cour du Bancde la Reine qui ‘rendit, le 6 février

Buxmm 1886, le jugement qui est maintenant soumis a cette

C.mmnn.

Four'n;r J.

o

conr.

Par ce dernier jugement la cour du Banc de la Reine
a décidé que l'engin fourni par les intimés n’est pas -
conforme aux devis mentionnés dans le rapport de la
marine américaine sur l'engin du “Leila,” et que des
parties importantes ont été omises et que les parties
ainsi omises ont &té estimées par les experts a la somme
de $225. Elle a aussi décidé qu'il est établi en preuve
que le tube en cuivre appelé condenseur n'a ni la
forme, ni les dimensions, ni les liaisons requises dans
le systéme Herreshoff, qui comprend un réservoir d’eau
chaude appelé “ hot well,” qui n’existe pas et n’a pas
été remplacé par aucun équivalent dans la machine
fournie par les intimés, et qu’en raison de 'insuffisance
du condenseur et de I'absence du réservoir (hot well) la
machine du yacht Ninie n’a pu fonctionner. La cour
a aussi considéré que linexpérience du mécanicien
employé par l'appelant (Bender) a pu aggraver les
difficultés, mais, néanmoins, il résulte de la preuve que
les vices inhérents a la machine, et surtout I'absence
du réservoir d’eau chaude et auntres vices de construc-
tion ont été les causes prineipales qui ont aempéché la
machine de fonctionner. leci, la-cour au lien de pro-
noncer une condamnation obhgeant les intimés & com-
pléter leur contrat, a pensé que la vente du yacht
Ninie faite par autorité de justice par les créanciers de-
Bender P'obligeait a modifier son jugement, et considé-
rant que quoique cette vente efit mis les intimés dans
Pimpossibilité de compléter le dit engin elle ne les
dispensait cependant pas de réparer les dommages que
Pdappelant avait éprouvé jusqu'a la dite vente pour ne
lui avoir pas fourni une machine ou engin conforme
aux conditions intervenues entre eux, lesquels dom-

mages elle o éyalnés 3 Ia somme de $750. Elle s enfin
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condamné les intimés & payer a-l’appelant $225 pour
prix et valeur des parties du dit engin que les dits
intimés n’ont pas fournies, et déduisant ces deux
sommes dn montant.de la demande des intimés elle a

condamné 'appelant Bender & payer $1215 aux intimés,

avec les intéréts et les dépens de la demande principale
en premiére instance, moins les dépens de la saisie-
arrét et les frais d’expertise y compris les frais pour

homologuer et faire rejeter le tout ou partie du rapport

d’experts, chaque partie devant payer ses pfopres frais
tant sur la dite saisie-arrét que sur les expertises qui
ont eu lieu, ainsi que I'appel des dits appelants.

Les trois jugements déja prononcés jusqu’ici sur le
mérite de cette cause s’accordent tous sur la nature du
contrat fait entre les parties et sur les faits que ce
contrat n’a pas regu son exécution.

I1 résulte des écrits des parties un contrat des plus
explicites pour la construction de l'engin en question
d’aprés le systéme Herreshoff Un seul point n’était
pas finalement déterminé par.ces écrits et requérait une
preuve supplémentaire, c’est la partie du contrat au
sujet de 'installation de I'engin et de la responsahilité

qui en résulte. Elle se lit comme suit :

Les matérisux et 1a main-d’wuvre devront étre de premiére q_uahte
e} Pengin devra fonctionner parfaitement s'il est installé par nous
dans le batiment. ’

Les intimés ont pretendu par leur réponse spéciale
que l'installation dans le yacht n'a pas été faite par
eux, mais par- I'appelant Ini-méme qui doit en porter
toute la responsablhte Cette prétention n’a évidem-
ment été imaginée qu’aprés coup dans le but de se
soustraire a la responsabilité de livrer un engin qui
devrait fonctionner parfaitement il était. installs par
enx. La preuve de cette installation par eux est com-
pléte, bien que les deux principaux témoins qui en
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parlent—Zéphirin Leblanc et Johnny Samson--aient fait

tout ep leur pouvoir pour dénaturer les faits, D’aprés
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éux, co n'est que sous la direction et les  ordres dé
Bender qu'ils ont travaille & cette’installation et non
comme ouvriers de la boutique des intimés.

Pour faire voir jusqu'a quel point Leblanc a poussé
‘sous-serment la complaisance pour son mattre, je citerai
cette partie' de son temmgna,ge on il se conva.mct de
fausseté :—

- Q. Vous considérez que I'obligation‘de M. Carrier tait ﬁnie quand
Pengin &tait sorti de la boutique? - o

_-R. Quand engin était livré, oui.

. Q. Il n'était pas obligé de le poser?

" R. Nomn.

Q. Vous en &tes bien certain?

R. Oui.

Q. Vous congidérez qne Ia pose de l’engm et le reato, ’étatt BOUS
la direction de 3, Bender?

R.:Oui. -

. Q. M. Carrier n'a eu rien & y voir?

K. Non.

Q 11 chargeait bien lo temps de ses hnmmes maie 03 ne faissit pag
partie du coutrat? .

R. Nen. '

Q. Cétait complétement en dehors de cela?

R. Oui-

Q. Comment expliquez-vous le fait que vous veniez travailler
somme cela pour M. Berder, que ¢o n‘étaxt pag M. Bender qui vous
payait, c’était la boutique ?

R. Le temps était chargé 2 M. Bender:

* Q Mais c'était Ia boutique qui vous payait?

* R. Oui.
Q. Quelle affaire la boulique avait-elle & payer pour M. Bender?

R. Jé n'en sais rien.

Par le langage assuré et positif que tient le témoin
sur la nature du contrat on croirait que c'est lni-méme
qui I'a fait. Il en limite I'étendue i la livraison de

Yengin ; dit qu’il n’était pas obligé de le poser et qu'il

Va 616 sous la direction de Bender. :Cependant il n'a
pas 6té présent an contrat et n’en a pu connaitre quel-
gae chose que par oul-dire. Le contrat est par écrit
et les intimés ont spécialement pourvu au cas o l'ins-
tallation de Yengin se ferailt par eux-mémes, - Leblanc,
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qui a travaillé & cette.installation comme ouvrier-de la
bQunque des intimés, dont le temps était. marqué. par
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un des commis des intimés et payé par eux, non pas c.mzmm :

par.Bender, a, malgré cela, I'andace de dire que c'est
Bender .qui faisait l'installation. . Il n’a pas. d’autre.”
motif pour en tirer cette conclusion que le fait .que
Bender assistait assez souvent a des travaux o1 il avait
placé la: plus grande partie de son avoir. Sa présence
est suffisamment expliquée par son intérét et ne cons-
titue pas une ingérence dans les travaux. Les méntes
remarques doivent s’appli(juer au ‘témoignage 'de
Johnny Samson. :
Indépendamment des inductions tirées par Leblanc
et Samson confrairement & la vérité des faits noms

. avons sur cette importante partie de la cause les.allé-.

~ gations des intimés enx-mémes, qui forment a ce sujet
une preuve complete que I'installation de l’engm et
des accessoues a 6t faite par eux-mémes.

On 2 déja vu plus haut que les intimés dans lem'
affidavit pour obtenir une saisie consérvatoire. et da,ns
leur déclaration ont allégué: -

Que tous les ouvrages et matériaux étaient nécessaires pour la
confection et l'installation de lengin et accessoires d'icelui pour le
yacht & vapeur # Ninie " alors en voie de construction par le dit dé-
fendeur, et étaient indispensables & la construction du dit yachs
dans lequel ils ont té placés par les demandeurs et dont ils forment
maintenant partie.

Cette déclaration si formelle faite par les 1nt1mes
enx-mémes au sujet de I'installation de I'engin dans le
yacht doit mettre fin & tout doute et réduit & néant les
assertions mensongéres de leurs témoins A cet égard.
Non-seulement - ils admettent avoir installé I'engin,
tmais ils en demandent les frais dans leur compte.de
particularités. Il résulte” de tout cela que ce qui était
indéfini dans la soumission et I'acceptation aun sujet de
I'installation de I'engin est devenu clairement et fina-
lement déterminé par les admissions des intimés qu’ils

om'uier &

————
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ont eux-mémes fait l'installation et qu’ilé sont en con-

Bewpsi  S6quence obligés de livrer un engin fonctionnant par-

v.
CsRRIER.
Fournier J.

faitement.

. Les intimés ont-ils rempli cette obligation? Il
est évident que non. Les honorables juges Caron
et -Andrews, qui ont chacun d’eux séparément jugé
cétte cause an mérite, ont décidé que les intimés n'a-
vaient pas exécuté leur contrat et ont;, en conséquence,
renvoyé leur action avec dépens. La cour du Banc de
la Reine a également décidé que le contrat n’avait pas
été exécuté. Elle a indiqué dans son jugement, en
pé.rtie cité plus haut, les principaux points sur lesquels
les intimés avaient failli & leur obligation. Je crois
inutile de les répéter ici.

En se fondant sur la vente du yacht, survenue pen-.
dant l'instance, la cour du Banc de la Reine a cru
trouver un moven de mettre fin au litige, si dispen-
dieux pour les parties; mais cette solution est-efle
légale ? En face-d’un contrat aussi clair et défini, et
d’une preuve certaine et positive de sa non-exécution,
la . cour pouvait-elle se dispenser de décider I'unique
question soulevée par I'exception temporaire, de savoir
si les intimés, sans avoir rempli leur contrat, avait un
droit d'action? La preuve ne laissant aucun doute
sur I'inexécution du contrat l'action des intimés devait
dtre renvoyée. Cette proposition de droit ne saurait
étre contestée ; il est hors de doute qu’une partie qui
1’a pas encore exécuté ses obligations, n’a pas- d’action.
pour contraindre son co-contracteur & exécuter les
siennes. . . - .

- 11 n'est pas douteux que la vente du yacht augmente
les difficultés a régler entre les parties, mais c’est pré-
cisément & cause de ces nouvelles complications dont”
tious n’avons pas les détails et dont il n’y a aucune
preive que la cour du Banc-de la Reine aurait dt sen
tenir a la contestation entre les parties. Chaque partie
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aurait eu dans ce cas ce qu'il avait strictement -droit

d’avoir. L’action des intimés eiit 6t6 renvoyée comme

elle devait 1'étre, et 'appelant Bender aurait sans doute
vu les intimés se mettre 4 'euvre pour réparer 'engin,
le metire en état de fonctionner parfaitement et aurait
été mis en demeure de l'accepter en payant ce qu'il
devait. Chacun efit ainsi obtenu ce qu'il devait avoir
d’apres son contrat. Mais on objecte la vente du yacht
et on dit que les choses ne sont plus entiéres. Il n'y
a de cela ni allégation ni preuve légale. Ce fait n’ap-
paraissant pas au dossier n’aurait pas di servir de base
an jugement sur le litige en question. Mais si on
prend pour vrai le fait que le yacht a été vendu, il faut
également prendre pour vraie la mention du fait que
ce sont les intimés qui en ont fait I'acquisition. Dans
ce dernier cas, il n'y a donc plus aucune difficulté a
renvoyer l'action, parce que les intimés peuvent facile-
ment se mettre en position d’exécuter leur contrat vis-
a-vis de Bender. Dans tous les cas qu'ils aient le yacht
ou non, le fait non allégué ni prouvé de sa vente ne
pouvait justiﬁer Vadmission d'un droit d’action qui
n’existait pas encore. Je suis en conséquence en faVeur
du renvoi de I'action principale.

Quant & la demande incidente bien que les doni-
mages accordés par la cour du Banc de la Reine ne me
semblent pas suffisants pour couvrir les pertes subies
par Bender, mais comme ils sont d'une nature assez
difficile & préciser, je ne crois pas devoir différer sur ce
point. .

Je suis pour confirmer 'opinion de la cour du Banc
de la Reine, accordant $750.00 de dommages sur la
demande incidente et les dépens.

HENRY J.—This case arose in the first place by pro«
ceedings taken on the 81st of August, 1883, by the
respondents to seize the steam yacht * Ninie,” then
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i'ecéntly built by the appellant, and in which the res-
pondénts had placed an engine built by them for the

yacht under the declaration following :—

Les demandeurs representent:

Que le défendeur leur doit une sorame de deux mille cent quatre .
vingt dix-neuf piastres trente-sept cents, montant du compte pro- .
duit, étant pour les divers ouvrages et matériaux y mentionnés, faits,
fournis et livrés per les demandeurs 3 et pour le défendens aux
temps, lieu, pour les prix et des valeurs y mentionnés, et sur la prom
esse du défendeur de payer les dites sommes. '

. Que les dits ouvrages ont ainsi été faits tant en vertu de conven-
tions verbales, qu'en vertu de la soumission en daté du six mare
dernier, maintenant produite et duement acceptée par le défendeur,
qu’en vertu de Vordre fait et signé par le dit défendeur le neuf mai
dernier.

Que tous les dits ouvrages et matériaux étajent nécessaires pour
la confection et U'installation de I'engin et accessoire d’icelui pour le

. yacht & vapeur le ¥ Ninie,” alors en voie de construction par le div

défendeur et étaient indispensable 3 la construction et complétion
du dit yacht, dans lequel ils ont éié placés par les demandeurs et
dont ils forment maintenant partie.

Que par lea dits ouvrages la valeur du dit yacht a &té augmentée
de la susdite somme et qu'ils ont terminé ot complété le dit yacht
st soh équipement.

Que le dit yacht est d'un port suﬁisant pour &tre et doit étre enré-
gistré, mais qu'il ne I’a pas encore &té.

Qu’il est sur le point d’étre enrégistré et de fmxe un voyage et que
par ces deux faits les dits demandeurs perdront sur icelui lenr privi-
lége d'ouvriers, fournisseurs de matériaux et constructeurs, comme
aussi leur privilége de dernier équipeur.

Que le défendeur retuse de payer la susdite somme, qu'il est insol-
vable, et que les demandeurs n'ont d’autre ressource pour étre payés
gue par Iexercise du’dit privildge; et que sans un bref de saisie arrdt
simple pour saisir le dit yacht et conserver le dit privilége 1es dits
demandeurs perdront leur privilége et leur creance.

Pourquoi les demandeurs demandent que la saisie arrét faile en
cette cause soit déclarée bonnie et valable, qu’il soit de plus dit et
adjugé qu'ils ont sur le dit yacht leur privilége susdit pour le paie-
ment de leur dite créance, et que le défendeur soit condarané & leur
payer la susdite somme de deux mille cent quatre-vingt-diz-neunf
piastres trente sept cents avec intérét ot les dépens.

To which was added particulars commencing 1883,
May 2¢; To 1 pair compound engines H. P. G., LP.H,,
and x 18 stroke, with shaft and screw, $2,000.00 ; and
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amounting in all to $8,199.3%, from which was de-
ducted, May 7 : By cash on account $1,000.00, leaving
a balance claimed of $2,199.37.

To that petition the appellant alleged as follows :—

Que le trente et un aoit dernier, les demandeurs on fait émaner en
cette cause un bref de saisie arrét simple avant jugement, contre le
défendeur, pour la somme de deux mille cent quatre vingt dix neuf
piastres et trente sept cents, sur I'affidavit de Charles William Car-
rier I'un des demandeurs et produit au dossier ;

Qu’en vertu du dit bref, les dits demandeurs, le trente et un aoiit
dernier ont fait saisir sur le défendeur “le yacht # Ninie,” tel qu’il
se trouve dans le port de Québec,” et ont appointé trois gardiens a la
dite saisie, tel qu’il appert au procés-verbal de saisie produit en
cette cause ;

Qu’en outre, le trois septembre courant, les dits demandeurs ont
apéré et fait opérer une seconde saisie du dit yacht, le décrivant
comme suit : ¥ dans le port de Québec le yacht # Ninie ” avec ses
enging et apparaux,” nommant deux gardiens 4 la saisie, ne don-
nant pas mainlevée de la dite premiére saisie, et basant encore
cette deuxidme saisie sur le dit bref de saisie arrét simple avant
jugement ;

Que le dit bref de saisie et les dites saisies sont illégales, irrégu-
lidres, informes et doivent &tre cassées, annulées et que mainlevée
doit &tre accordée, de la dite saisie, et le dit bref de saisie mis &
néant ;

Que V'affidavit au soutien du bref susdit est insuffisant et faux;

Que sans entrer dans le mérite de la créance alléguée par les
demandeurs, il est faux que les demandeurs soient eu aucune fagon
les derniers équipeurs du dit yacht ¢ Ninie.”

Que les dits demandeurs ont bien fourni et placé dans le dit yacht
¢ Ninie” un engin et accessoires mais que cela ne constitue pas un
équipement, ne Ies rend pas “derniers &quipeurs,” et cela sans
admettre les qualités des dits engins et travaux ;

Qu’aprés que les dits travaux furent faits, le dit yacht ¢ Ninie,” a
fait un voyage en dehors du bavre de Québec, et s’est rendu sur la
haute mer, dans le golfe St-Laurent,et qu'en aucun temps depuis, les
dits demandeurs n'ont fourni quoique ce soit au dit yacht ;

Qu'il est faux que le trente et un aoiit dernier, le dit yacht fut
sur le point de faire un voyage, attendu que le dit yacht était en
réparation nécessitée par les mauvais ouvrages et matériaux dont
les demandeurs réclament le prix ;

Qu'il est faux que le dit défendeur soit insolvable, et qu'au con-
traire le yacht susdit qni vaut dix huit mille piastres, fait voirla
solvabilité du defendeur, qui vaut en outre en propriétés et argents
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gu-deld huit mille piastres,

Que le privilége d’ouvrier fournisseur de matériaux et construct-
eur ne donne pas droit 4 une saisie arrét avant jugement sans étre
accompagné de Daffidavit ordinaire que le débiteur cache et récéle
ges biens, ou encore qu'il est immédiatement sur le pomt de quitter
la province.

Que Y'affidavit susditne donne aucun droit a I’émanation du dit
bref de saisie arrét simple ;

Que 1a dite deuxiéme saisie est encore nulle parcequ’elle consti-
tue saisie pardessus saisie; .

Que le dit affidavit est incomplet, insuffisant, non fondé en fait ni
en loi;

Que pour les fins de la présente, le dit défendeur demande le rap-
port immédiat du dit bref;

Pourquoi le dit défendeur conclut & ce que le dit bref de sasie
arrdt simple avant jugement soit immédiatement rapporté devant
cette cour, que le dit bref de saisie arrét avant jugement et les dites
saisies opérées en vertu d’icelui, soient déclarées illégaux, irréguliers,
nuls, de nul effet et annulés, qu'ils soient cassés rejetés et mis de
coté, que mainlevée des dites saisies soit accordée au défendeur avec
depens distraits aux sousmgnés, et qu'acte soit donné au défendeur
avec dépens distraits aux soussignés, et qu’acte soit donné au
défendeur de ce qu'il se réserve tout recours en dommages contre
les dits demandeurs.

To the above answers was pleaded a general denial
and claiming the right to make the seizure

The appellant by exception temporaire set out as
follows :— ,

Et le dit défendeur, en réponse a l'action, per exception péremp-
toire en droit temporaire, dit:

Que tel qu'il appert par la pidce A des demandeurs, en cette catse
produite le six mars dernier, les demandeurs s’engagérent envers le
defendeur comme suit : .

Nous vous ferons un engin composé sur le systéme % Herreshoff "
de l1a deseription suivante : ’

Cylindre Haute P: 9" di

ylndre B:‘sls: re‘b‘ssmnm pra E x-18 de course
avec arbre 4 manivelle en fer, do pour hélice en acier, avec chemise
en bronze, coussins en cuivre, hélice en fonte. Le tout livré &
'atelier, ici, (Lévis) le quinze mai prochain (1883), pour deux miile
piastres payables moitié quand les engins seront & moitié faits et la
balance au ler juillet prochain par billet endossé par votre pare:

8i vous désirez avoir I'hélice en bronze ou autre métal, vous
pourrez l'avoir en payant la différence du cout avee la fonte.
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Les matériaux et la main-d’euvre devront étre de premiére
qualité et I'engin devra fonctionner parfaitement s'il est installé par
nous dans le batiment.

Que le six mars dernier, les demandeurs livrérent au défendeur la
lettre ou soumission ci haut relatée, et qu'en réponse i icelle, le
défendeur répondit dans les termes suivants :

Lévis, 6 mars 1883.
A Messieurs Carrier et Lainé-
Messieurs,

J’accepte l'offre que vous me faites pour la construction d'un
engin composé, desting au yacht #Ninie, ”

Je remplirai les conditions demandées si, en retour, la machine
est de premiére classe, d’aprés les spécifications mentionnées dans
le rapport du Bureau de la marine américaine, 4 Messieures Her-
reshoff de B. R. I sur Uengin du “TLeila,” qui est exactement le
méme, sauf 'hélice qui devra &tre en fonte et le shaft d’acier, &
moins que je décide de payer la difference du coiit de la matidre
brute ” et qu'alors et la le défendeur livra aux demandeurs cette
derniére, que les demandeurs acceptdrent comme la base du marché
qu’ils faisaient entre eux.

Qu'il fut, par les conventions entre les parties, parfaitement regls,
stipulé et entendu que les demandeurs placeraient & bord du dit
yacht, alors en construction, un engin d’aprés le dit systéme, lequel
serait parfait en tous points, et fonctionnerait aussi bien que ceux
faits par la céldbre compagnie manufacturiere Herreshoff susdite ;

Que le défendeur faisait alors construire le dit yacht de dimen-
sions spéciales pour le rendre conforme aux exigences du dit

gystéme d’engins, et quilavait choisi ce systdéme en raison des .

grands avantages qu'il offrait 4 tous le points de yue notamment de
Ia vitesse, de ’économie, de la solidité et de la siireté ;

Que les demandeurs devaient livrer les difs engins et accessoires
le quinze mai dernier, afin de permettre au défendeur de profiter de
la saison alors prochaine de la navigation, et que le défendeur,
apreés la confection et livraison susdite, devait avoir un mois et demi
de délai pour payer la balance des deux mille piastres, le dit
paiement devant se faire au moyen d’'un billet signé par le pére du
défendeur, ce qui comporterait un nouveau délai pour le paiement
final.

Que nonobstant cela, et malgré que le dit yacht fut prét & recevoir
le dit engin le dit quinze mai dernier, les demandeurs, sans la faute
de défendeur,ne furent pas en position de le livrer et ne le livrérent
pas & la dite date, et malgré que le défendeur eiit dés le sept mai
dernier, savoir & la premiére demande des demandeurs, payé mille
piastres aux demandeurs en accompte du dit contrat, et tel que
porté en icelui. -
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Que le dit engin ne fut prét a étre livré que le vingt neuf mai der-
nier, et ce dans un &tat imparfait comme il sera dit plus bas, que les
dits demandeurs installérent eux-mémes le dit engin dans le dit
bitiment, devenant ainsi doublement garants, savoir par la- loi et
par la dite convention que les matériaux et la main d’couvre fournis
par eux seraient de premiére qualité et que 'engin fonctionerrait
parfaitement; que de fait les dits matériaux et la main-d’eeuvre sus-
dits ne sont pas de premiére qualitié et qu’ au contraire ils sont
dé qualité inférieure ;

Que le dit engin ne fonctionne pas parfaitement, qu’il ne fonction-
ne méme pas et que le contrat n'a pas été exécuté;

Que malgré plusieurs essais faits avec l'assistance des demandeurs
et de leurs employés, le dit engin n’a pu encore fonctionner, et que
tel qu'il est il est inomplet, mal construit et ne répond nullement &
sa destination.

Que, sans un bon engin, le dit yacht n’est d’aucune utilité, ne
peut étre navigueé, et cause au défendeur la perte de plus de quinze
mille piastres que la confection du dit yacht lui a couté.

Que le défendeur a fréquemment mis les demandeurs en demeure
de terminer leur dit contrat et de faire en sorte que le dit engin
fonctionnat parfaitement, et ce tant verbalement que par protét
notarié fait et signifié par le ministére de Maitre Auger notaire, le
seize aolt dernier, mais que les demandeurs refusérent et négligar-
ent de ce faire.

Que le fait que le dit engin ne fonctionne pas est di au vice
intrinséque de sa construction, laquelle n'est pas conforme au
systéme Herreshoff ;

Que sang prétendre étre homme de l'art ni donmer détail des
différences entre l'engin fourni par les demandeurs et ceux du
systéme Herreshoff, ni le détail des défauts de ’engin fourni par les
demsndeurs, le défendeur allégue que, dans ce dernier, les valves des
pompes ne sont pas du diamétre voulu, sont d'un diamétre insuffisant,
tant celle de suction que de jet et autres, qu'ainsi elles ne fournis-
sent pas, 4 la bouilloire, la quantité d’eau requise, ce qui enraie et
obstrue toute la machinerie ; et de plus, que les demandeurs ont fait
défaut de placer un puits chaud (“ hot-well ”) au-dessus de la pompe
d air (% air pump,”) ce qui est indispensable et fait partie des engins
construits d'aprés le dit systére ;

Qu'ils ont mis des couverts (jackets) extérieurs aux cyhndres de
{fonte.

Que les chante-pleurs sont improprement faites et ne restituent
pas l'eau au réservoir comme ils devraient le faire ;

Que les dits défauts et plusieurs autres. que le défendeur établiera
par des hommes de l'art, rendent le dit engin incomplet, impropre
4 Pusage pour lequel il était desting, et font que le défendeur n’a

p
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pu encore utiliser le dit yacht pour les fins de la navigation, et qu'il
n’a été pour lui qu'une source de dépenses ;

Qu’ & I'époque de Paction en cette cause, le dit défendeur ne con-
nassait encore aucun des détails ci-haut donnés quant aux dits
défauts, qui constibuent des défauts cachés que les hommes de I'art
et spécialistes peuvent seuls découvrir, et que pour les constateril a
fait venir, & grands frais un ingénieur de la dite compagnie manu.’
facturiére. -

Que Je dit systéme Herreshoff est inconnu par les constructeurs
d’engin dans cette partie du pays, et que le défendeur est dans cette
alternative de faire compléter le dit engin de manisre & ce qu'il
fonctionne parfaitment par les demandeurs qui ont prouvé leur in-
capacité 4 cet égard, ou de faire remorquer 4 grand frais son bati-
ment & Bristol, dans VEtat du Rhode-Island, pour faire faire les dits
ouvrages par la dite manufacture Herreshoff.

Que le coiit des dits changements, complétion et réparation
pour mettre le dit engin en ordre parfait aux frais du défendeur,
excéderait le montant de la réclamation prétendue des demandeurs ;

Que, de plus, le mauvais fonctionnement du dit engin, en ne
fournissant pas au boiler une quantité sufisante d’ean,a endommagé
ce dernier qui était en ordre parfait et d’excellente confection,l'a
rendu impropre a. I'usage auquel il é&tait destiné et a diminué du
tiérs, savoir ; de neuf cent soixante et deux piastres et soixante et
quinze cents $962.75, (sa valeur primitive de $2,883.25).

Que, de plus, le mauvais fonctionnement du dit engin a gaté trois

- soupapes de sureté de la valeur de dix-neuf piastres et demie.

Que le dit yacht, & la connaissance des demandeurs, a 6t6 spéciale-
ment construit pour naviguer dans le bas du fleuve Saint-Laurent, &
l'ean salée, et que dans I'état dans lequel sont les dits engines et
accessoires, il est impossible d'entreprendre de tels voyages, ni aucun
autre voyage ;

Que le défendeur a toujours ét6 prét & payer, aux demandeurs
tout compte l6gitime, dés que ces derniers auraient rempli leur con-
trat, ce qu'ils ont toujours négligé de faire,

Que les demandeurs, dans la construction et le placement du dit
engin, n'ont pas apporté la science pratique, les connaissances,
I'habilité désirables, ont de mauvaise foi entrepris ce qu'ils se sont
montrés incapables de faire, ont grossidrement trompé le défendeur
et Yont induit en erreur sur la qualité des ouvrages qu'ils é&taient
capables ot promettaient de faire ;

Que les dommages ci-haut ne sont qu'une partie de ceux que les
demandeurs, par leur défaut de remplir leurs obligations, ont ille-
galement et de mauvaise foi fait subir au défendenr.

Que le dit engin, tel qu'il est fait, loin d’étre utile au défendeur,
Ini & causé des dommages excédant doyze mille piastres.
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Qu'en raison de tout ce que ci-haut, les demandeurs n'ont pas
encore rempli leur dit contrat.

Que le défendeur ne sera tenu de payer la balance du dit contrat
que lorsqu'icelui sera exécuté et terminé.

Pourquoi le défendeur demande que l'action des demandetirs soit
quant 3 présent renvoyée avec dépens, distraits aux soussignés, et
sauf aux demandeurs 4 se pourvoir.

The appellant also pleaded the usual defence au
fond en fait.

The respondents pleaded aréponse speciale & l'exception
temporaire as follows :—

Les demandeurs par leur présente réponse spéciale & I'exception
péremptoire en droit temporaire du défendeur disent et alléguent :

Que l'item de deux mille piastres porté au compte de particula-
rités produit est le prix de I'engin tel que décrit dans la soumission
alléguée dans Vaction, et que les autres items du dit compte sont
pour de 1 ouvrage et matériaux faits et fournis par les demandeurs
au défendeur & sa demande réquisition spéciale au bord du dit
yacht pour transporter l'engin et le placer dans le dit vaisseau.

Que les chemises en fonte ont &té faites 4 la réquisition spéciale
du défendeur et sous sa direction. ‘

Qué le dit engin de méme que tous les travaux faits et matériaux
fournis par les demandeurs 1'ont été sous la direction et surveillance
constante du défendeur d’aprés ses ordres et sont conformes aux
plans et dessins fournis par lui pour &ire exécutés par les demand-
eurs et maintenant produits.

Que les demandeurs ont en tous points nempli lerr marché, mais
que le défendeur n's pas placé dans le dit vaisseau les accessoires

‘nécessaire au fonctionnement d'un engin d’apres le systéme Herres-

hoff, lesquels ne sont pas compris dans les travaux que les demand-
eurs devaient faire en vertu de leur marché avec le défendeur, et
que c'est en raison de cette omission que V'engin n’a yu fonctionner
d'une maniére réguliére.

Pourquoi les demandeurs persistant dans les conclusions de leur
action demandent le renvoi de la dite exception temporaire avec
dépens.

The appellant then pleaded by way of exception per-
pétuelle in substance as far as the important issues to be
decided are concerned, pretty much as contained in his

exception temporaire, and in reply to the réponse
speciale & Uexception peremptoire en droit perpetuelle
of the respondents, he pleaded a general denial.

He then pleaded a “ demande incidente ” for damages
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enumerated for a large amount for the non-performance
by the respondents of the contract; in which it is al-
leged that.he the appellant frequently placed them en
demeure to finish their said contract so as to make the
engine work perfectly, as well verbally as by notarial
protest made and served on the 26th August, 1883 ; but
that they refused and neglected to do so, and that he
the defendant was ready and offered the respondents
to return the engine to be made complete according to
the said bargain and to substitute an engine that would
work perfectly.

That allegation of a defective engine is denied by the
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respondents who allege in reply, substantially, that

they completed their bargain and plead that all work
done and material furnished were under the direction
and constant surveillance of the appellant, and were
according to his orders and comformable to plans and
designs furnished by him, and that the respondents
. fulfilled their bargain, but that the appellant did not
- put in the vessel the accessories necessary to the work-
ing of the engine made by the system of Herreshoff
which were not comprised in the work to be done by the
respondents, and which caused the imperfect working
of the engine.

The * accessories ’ mentioned I take to be intended
to refer to something other than the work to be done
by the respondents, and there is no evidence to sustain
that allegation.

It will be apparent from the evidence that the engine
was not made, as by the contract required, according
to the system of Herreshoff. That was shown abund-
antly by the report of the experts and so decided by all
the courts. For that failure and the resulting conse-
quences the respondents were by their contract liable
unless the appellant was, at the time of the commence-
ment of thellegal proceedings now yunder consideration,
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1887 by some act or actions of his estopped from setting up
Bawome that defence. The respondents alleged in their plead-
Camege, 10gS that the engine was built and all the other works

——  done under the special surveillance of the appellant,

Heﬂ 7" but I cannot find the evidence to sustain that allega-
tion. It is true some drawings were handed to them
by the appellant, but his doing so was merely sug-
gestive, and as they knew that he was not a person of
any skill as to the matter they were not necessarily
bound to adopt them, and if their adopting of them
was apparently a deviation from the contract before
doing so they were bound to so inform him and re-
quire him to expressty adopt them in substitution. This
does not appear to have been done. Besides, it is not
at all clearly shown that the work was altered in any
-way by the fact of those plans or sketches having been
given.

It is also alleged that the appellant superintended
placing the engine and other works made by the res-
pondents in the yacht. Such is to some extent shown,
and if the failure in the working of the engine was
shown to have been caused -by any improper placing
or putting in of the machinery that might be held to
excuse the respondents. Such, however, is not shown,
but on the contrary it is proved that the failure was
caused by the imperfection in the construction of
several parts of the machinery.

Had, then, the respondents by the completion of their
contract, or by showing that its want of completion
was due to the appellant, shown that when they seized
the yacht they had an available cause of action against
him? If not, then the seizure was illegal and cannot
be sustained. After the appellant had a trial of the
machinery, of which he was previously unable to form
an opinion, he immediately by a notarial protest and
otherwise informed the respondents of their failure to
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perform their contract, and offered to re-deliver the
engine and machinery to them to be made according
to the contract. If not according to the contract it was
then their duty to have accepted that offer, but instead
of doing so they caused the seizure of the yacht four
or five days afterwards. Here then the dealings in
respect of the contract ceased, and the question is to
be decided solely as to the legal rights of the parties

at that time. What took place subsequently as to the

levy on the yacht by other parties, creditors of the ap-
pellants, her sale and purchase by the respondents,
cannot and should not affect the legality of the original
seizure by the respondents either one way or another.

Under the issues raised and the evidence as to them

it is my opinion that the respondents failed to fulfill .
their contract, that they have not pleaded or proved -

any justification therefor, and that the appellant in
consequence sustained serious loss and damage.

The experts, who call themselves arbitrators, but
were not, in one part of their report “declare that
the respondent (now the appellant) has suffered
loss from the non-fulfilment of the contract on the
part of the appellants (now respondents) to the gross
amount of two hundred and twenty-five dollars.
They find, also, that the ‘condenser’ (a most impor-
tant part of the machinery, and without which pro-
perly made no machinery can work properly, if at
all,) was not made, either in form, dimensions or con-
nections, according to the requirements of the Herre-
shoff system.” There is thus shown an important
breach of the contract.

The experts express an opinion that the want of
knowledge and experience of the Herreshoff systein on
the part of the engineer who was on board the yacht
was another cause of the failure of the machinery, but
how can it be asserted in reference to machinery that
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they themselves found was not according to Herre-
shoff’s system.

Herreshoff ’s system to work satisfactorily, as all
other perfect systems, must be thoroughly applied,
and if from ignorance or design a party who has con-
tracted to supply an engine according to that system
fails to do so in any important feature, the party
for whom it is to be supplied need only ascertain that
fact and refuse to take it—even if it were of a system
superior to that contracted for and could be shown to
be as good or better than it. If I purchase a horse to
be black in colour T am mnot bound fo accept a white
one, if even of more value. The same law applies
to articles contracted to be manufactured by a particu-
lar person or at a particular place. It was an engine

- to be built on the Herreshoff principle that the appel-

lant contracted for and that he was entitled to get, and
as soon as he discovered after a trial that it was not so,
and besides that it was defective and would not work,
he had a perfectly legal right to take the course he
did.

The experts have,in my opinion,not overestimated for
the failure in perfecting the machinery by allowing two
hundred and twenty-five dollars to which the appeal
court added seven hundred dollars to the appellant
under his incidental claim, deducting the aggregate
of those two sums from the amount of the respondents’
claim. I am .of the opmlon that the demand of the
respondents should be dismissed and that the appel-
lant is entitled to have a judgment for seven hundred
and fifty dollars being the amount to be awarded by
the court of appeal with costs in all the courts.

TASCHEREAU J.—I would dismiss the appeal with
costs and allow the cross-appeal with costs. Judgment
against Bender for $1,975 with interest from service of
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action, and all costs on the action and seizure not in- 1887

cluding those of expertise of which each party shall BENORE

pay half, and incidental demand dismissed with costs. o,

Appeal allowed with costs and cross- moee
appeal dismissed with costs. J.

Solicitors for appellant: Blanchet, Amyo! & Pelletier.
Solicitors for respondents: Bossé § Lanctot.

———
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E. BEAUDET £ Gl..vveves seresssees oseseesees APPELLANTS ;
AND

THE NORTH SHORE RAILWAY CO...RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BBNCH FOR
LOWER CANADA (APPEAL SIDE).

43-44 Vie. ch. 43 sec. 9 (P. Q)—Award— Vahdziy of —Faits et
articles—Art. 225 C. C. P.

E. B. et al. joint owners of land situate in the city of Quebec were.
awarded $11,900 under 43-44 Vie. ch. 43 sec. 9, for a por-
tion of said land expropriated for the use of the North Shore
Railway Company.

On the 12th March, 1885, E. B. et al. instituted an action against the
North shore Railway Company, based on the award. The com-
pany not having pleaded foreclosure was granted, and on the
21gt April, process for interrogatories upon faits et articles
was issued, and returned on the 20th April. The company
made defanlt. On the 18th June, the faits et articles ,were *
declared taken pro confessis. On ,the 16th May E. B. ef al.
consented that the defendants be allowed to plead, but it was
only on the 7th July that a plea was filed, alleging that the arbi-
tration had been irregular and was against the weight of evidence.
On the $nd September, E. B. et al. inseribed the case for hear-
ing on the merits, on which day the railway company moved to
be authorized to answer the fails ef articles and the motion
was refused.

The notice of expropriation and the award both described
the land expropriated as No. 1, on the plan of the rail-
way company deposited according to law, but in another
part of the notice it described it as forming part of a cadastral
lot 2345 and in the award as forming part of lots 2344~2345. On
the 5th December, judgment was rendered in favor of E. B. et
al. for the amount of the award. From this judgment the rail-
way company appealed to the Court of Queen’s Bench {(appeal
gide) and that court reversed the judgment of the Superior
court, holding inier alia the award bad for uncertainty, and that
the case should also be sent back to the Superior Court to allow
the defendants to answer the fails et ariicles.

*Present.—Sir W. J. Ritchie C. J and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.
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On appeasl to the Supreme Court of Canada it was 1887
Held, i, reversing the judgment of the court of Queen’s Bench(appeal Blsz:;;m
side, that there was no uncertainty in the award as the words 2.

of the award and notice were sufficient of themselves to describe Tar Norta
the property intended to be expropriated and which was valued Sﬂoég Rv.
by arbitrators. :

2. That the motion for leave to answer fails et ariticles had been
properly refused by the Superior Court. Taschereau J. dissent-
ing,

APPEAL from the judgment of the Court of Queen’s

Bench for Lower Canada (appeal side) reversing the

judgment of the Superior Court in favor of the appel-
Tants.

This was an action brought by the appellants.against
the respondents éla,iming the sum of $11,900, being
the amount of an award made under the provisions
of “The Quebec Consolidated Railway Act, 1880.”

The notice by the North Shore Railway Company
to appellants was as follows :—

“ Nortor BY THE NorTH SHORE R.R.Co. 10 E. BEAUDET
et al. ’
“ I’An mil huit cent quatre-vingt-trois, le quinziéme
jour de juin, 3 la réquisition de la Compagnie du
Chemin de fer du Nord, corps politique et incorpors.

“Je, Notaire public pour la Province de Québec,
residant en la cité de Québec, soussigné, me suis
exprés transporté au burean de Mounsieur Amedée
Avger, Secrétaire Trésorier d’une association de con-
struction portant le nom de Elisée Beaudet, ou étant
et parlant &8 Monsieur Jacques Onésiphore Trudel, com-
mis dans le dit Bureau, j’ai déclaré et signifié aux dits
Elisée Beaudet et autres: que la dite Compagnie du
Chemin de fer du Nord requiert pour la construction
et le déplacement d’une partie de son chemin autorisé
par l'acte quarante cing Victoria 2eme section, chapitre
vingt, une portion de terre de deux arpents et quarante
perches en superficie tel que maintenant jalonnée et
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1887  faisant partie du lot numéro (2845) deux mille .trois
BE:H;M cent quarante cing du cadastre pour la paroisse de St-
Tas Nogrs S3uveur de Québec, et portant le numéro un sur le
Szorm Ry. plan du tracé du Chemin de fer tel que déposé suivant
— laloi.”

The award was as follows :—

“ AUTHENTIC AWARD OF THE ARBITRATORS.

“L’An mil huit cent quatre-vingt-trois le vingt
huitiéme jour d’aofit.

“Ont comparu, devant le Notaire pour la Province'
de Québec, en 1a Puissance du Canada, résidant en la
cité de Québec, soussigné.

“ Monsieur Jean-Baptiste Bertrand de la paroisse de
St-Roch de Québec, marchand de bois.

“ Arbitre nommé par la Compagnie du Chemin de
fer du Nord. .

“ Monsieur David Bell, de la paroissé de St-Sauveur
de Québec, manufacturier, arbitre nommé par I’Asso-
ciation de .Construction portant les noms de Elisée

i Beaudet et autres, et Monsieur Joseph Grondin de la
paroisse de Charlesbourg, agent d’assurance, tiers
arbitre nommé par Messieurs Bertrand. et Bell, le tout
conformément aux dispositions de I'acte refondu des
chemins de fer de Québec 1880.

“ Lesquels ont déclaré ;

“ Que sous l’autorité de l'acte 45 Victoria chap., XX
la dite Compagnie du Chemin de fer du Nord requiert,
pour la construction et le déplacement d’une partie de
sa voie ferrée, le terrain suivant. Savoir:

“ Un certain terrain situé en la paroisse de St-
Sauveur de Québec, contenant deux arpents et quaran-
te perches en superficie, borné au Nord-Ouest, au Sud-
Est et a 'Ouest par la dite association et a 'Est par les
héritiers Tourangeau, et faisant partie des lots numéros
(2844-2345) deux mille trois cent quarante quatre et
deux mille trois cent quarante cing du cadastre pour la
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dite paronisse de St. Sauveur et portant le numéro un 1887
sur le plan du tracé du chemin de fer tel que déposé: BRAUDET
suivant la loi. Tur Nogrm

Qu’aprés avoir au préalable prété le serment requis SmozeRy
par 1a loi ainsi qu'il appert par les certificats ci-annexés .Ei’
sauf quant au certificat de M. J. Bertrand, qui n’est pas
produit, ils ont procédé & l'examen du dit terrain et
dépendances et pris tous renseignements nécessaires.

“Et quaprés avoir mirement délibéré, Messieurs
Bell et Grondin se sont accordés sur le montant de
l'indemnité qui doit &tre constatée par leur sentence
arbitrale.

“ Et procédant en conséquence, par les présentes, a
la reddition de la dite sentence les dits arbitrees David
Bell et Joseph Grondin, ont fixé & la somme de onze
mille neuf cent piastres I'indemnité que la dite Com-
pagnie du Chemin de fer du Nord aura a payer ala
dite association de construction pour le terrain sus
déerit. _

“ A la charge par ces derniers de libérer le terrain
précité de toutes rentes constituées hypothéques,
servitudes e: autres charges quelconques affectant le
dit terrain. Messieurs Grondin et Bell réclament en
sus de l'indemnité ci- haut, 'intérét de cette indemnité
a six pour cent depuis la possession par la Compagnie
du terrain exproprié. .

“ Dont acte fait et passé & Québec, sous le numéro
cing cent quarante deux des minutes de Frangois
Eusébe Blondeau, Notaire soussigné.

“En foi de quoi Messieurs David Bell et Joseph
Grondin, ont signé avec le Notaire, Monsieur Bertrand
g'étant absenté avant la reddition et la lecture de la
dite sentence.

Signé, DAVID BELL.
JOSEPH GRONDIN.
F. E. BLONDEAT, N. P,
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A proper notice was given to all the arbitrators of

B:;:u;m the day on which it was to be made, viz, 14th August,

THE N ORTH

but it was adjourned and the award was rendered on

SHO(I;E Ry. the 28th August, at which meeting Bertrand withdrew

during the sitting. In his evidence at the trial he

said :— .

The two other arbitrators have concurred in the award which has
been rendered after the fulfilling of all the essential formalities. I
received all the necessary notices, and all the proceedings have been
regular before the arbitrators. I only refused to sign because I con-
sidered that the amount awarded was exaggerated and unjust.

The pleadings sufficiently appear in the head note

" and in the judgment of Fournier J. hereinafter given.

Pelletier for appellant.

As to the objection regarding the fails et articles.

The default of the defendants was first recorded on
26th April, 1885, then on a formal motion the inter-
rogatories were held pro-confessis. Over two months
afterwards the defendants apply to answer, without
filing their answers, without offering to pay the costs
incurred, and in spite of the terms of the consentin
virtue of which they had-~long after the delays,—filed
their plea, which they were only entitled to do on
condition that the case would not be delayed. There
must be a certain limit to delays obtained by means of
omissions on behalf of parties. Pending the long
délibéré, was it not the duty of the defendants to make
a motion accompanied, as usual, with their answers
and with the offer of paying the costs as required by
law in such instances ? The defendants have not
thought fit to act in that way. Is it not probable that
they were afraid of being allowed to file their answers?
Then the case might have gone back on the enquéte
roll and evidence might have been adduced i)roving'
that the plaintiffs’ pretentions were correct.
. The Superior Court was obviously right in granting
some kind of protection to the plaintiffs against the
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extraordinary delays, omissions and defaults of the 1887
defendants. The same court could not, on motion, re- BEavoer
verse and annul the judgment already rendered, de- qp Vopns
claring the faits et articles taken pro-confessis. SHO(R_g Rv.

Then the Court of Appeal orders the case to be sent —=
back to the Superior Court, for the defendant to an-
swer upon fails et articles, and new arbitrators to be
appointed.

Why then order the case back to the Superior Court
in order that the faits et articles should be answered ?

‘What benefit would result from that for either party ?

If the faits et articles are to be answered, What
is the use of appointing new arbitrators ?

As to uncertainty the lot described in the notice, is
exactly the same as the one mentioned in the award,
to wit: “lot number one upon the plan of the tracé of
“ the railroad as deposited according to law.”

The plan of the railroad, “deposited according to
law,” became the real and only legal plan and des-
cription of the lot in question. Both the notice and
the award give its area: “2 arpents et 40 pe:ches.” So
soon as that plan was deposited it was by law sub-
stituted for the general cadastral plan, which can no
longer apply to the lot of which the said plan is a
parcelling out and sub-division.

The second objection raised by the defendants in
their factum before the Appeal Court is that there
seems to be no notice to the arbitrators of their sitting
on the 28th August.
" It is alleged by the action—not specifically denied,
and proved by the faits et articles—that such meeting
was an adjourned one, as decided by the arbitrators at
their meeting of the 14th, duly called by the notice
produced in’ the record. - Subs. 18 (of said Sec. 9) pro-
vides for those adjourned meetings.

But let us go a step further. The three arbltrators

4
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1887  appeared before the notary on the 28th of August.
B;;:{;;m Bertrand, the defendants’ arbritrator, who withdrew
Ten Nogrs dunng the sitting of the 2sth, when examined as a
SHO&I? R¥. ‘witness by the defendants,says that they have examined
—— many witnesses, and adds: That he had received all
the necessary notices and all the procéedings had been

regular.

I'he third objection raised is that the plaintiffs have
no juridical existence as a company. The defendants’
notice served on the plaintiffs shows that defendant
had accepted them as joint proprietors; they sued as
such ; no exception to the form has denied their quali-
ties (Code of Procedure arts 116 et 119).

The defendants, not having denied the qualities
assumed by the plaintiffs in the writ of summons,
must be held to have admitted them and to have
waived all possible objection. It is too late to have
the award invalidated for defect of form.

Subs. 27 of the said section 9 is also a peremptory
answer to that objection. It says: “Nor shall it be
* necessary that the party or parties to whom the sum
is to be paid be named in the award.”

Duhamel Q.C. and Drowin for respondents.

The illegalities on which we based our plea are the
following :

1. That there is no 1dent1ty between the ground
valued by the arbitrators, and the one that they were
charged to valuate.

In fact, by the notice given by the respondents to the
appellants in conformity with sub-sec. 18 of sec. 9 of
the Quebec Consolidated Railway Act, notice which
according to this sub-sectjon must contain “ a descrip-
tion of the lands to be taken, &c.,” the respondents
requested twoarpents and forty perches forming part
of the lot 2345 of the official cadastre for the parish of
St. Sauyeur. But the majority of the arbitrators with-
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out taking account of this injunction, adjudged on an- 1887

other parcel of land, on a parcel forming part of the lots Brauvpkr
23449 and 2345 of the official cadastre for the parish of . X .
St. Jauveur. SHURE RY.

Consequently there is no conformity between the 20_
designation inserted in the notice and the one contain-
ed in the sentence ; and on the part of the arbitrators
there was adjudication on a litigation not submitted
to them

2. Sub-sec. 22 of sec. 9 of the same act decrees
that: “ A majority of the arbitrators at the first meet-
ing of their appointment, or the sole arbitrator, shall
fix a day on or before which the award shall be
made.” It does not appear by the record that there
was any such day fixed. There is inthe record a notice
from one of the arbitrators but this mnotice, which
could not {ulfil the prescription of the above disposi-
tion, is made for the 14th of August, and the pretend-
ed sentence has been rendered on the 28th of August.

8. The pretended sentence of arbitrators does not
mention the names of the owners on the ground ex-
propriated and on which it is adjudged. They are
there designated in this ‘manner “ l'association de con-
“ struction portant les noms de Elisée Begudet et autres.”
But this association not being incorporated has no
juridical existence. It is true that it is alleged in the
declaration, “ Que les mots ‘ Association de constre-
tion portant les noms de Elisée Beaudet et autres’
employés dans les titres sont une expression de con-
vention employée pour désigner les Demandeurs
comme propriétaires indivi. des dits immeubles,” but
this allegation is of no value because it is not proved,
and even if proved it could not cover this absence
of designation of parties required by the law. One of
two things, either the proceedings and the sentence

of the arbitrators have a judicial quality and then na
&
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doubt that the names and qualities of all the parties

BaaunaT ought to be mentioned, at least in the sentence ; o,

0.

TaE NorTH

they have an extra judicial quality and the de%igna-

Smors Rv. tion of names and qualities is still rigorously exacted

Co.

by the Article 1344 of the Civil Code of Procedure of
Lower Canada.

In any case the judgment of the Court of Appeal
was correct in ordering the record to be sent back to
the Superior Court in order to allow the respondents
to answer the faits et articles, for it is in accordamce
with the jurisprudence and the law (Article 225 Civil
Code of Procedure Bas (Canada). The circumstances
and excuses set forth on the motion, the impossibility
for the respondents to assemble their board, and above
all, the fact that the answers were made and deposited
in the prothonotary’s office, at the time of its presenta-
tion,—implied certainly good faith on the part of the
respondents,

Sir W. J. Rircrie C.J.—I think the judgment of
the Superior Court should be restored. I think the
arbitration was quite regular and the award perfectly
good and binding on the parties; that there is no object
whatever to be gained by sending the case back to
answer upon faits et articles and that there is nothing
in the objection that the award does not mention the
names of the owners of the ground expropriated. The
names in the award are the same as those used by the
railway company in their notice of expropriation and
in the arbitration throughout,and as to the considé-

rant :

Congidérant qu’il y & aussi erreur dans le jugement final rendu le
emng décembre mil huit cent quatre-vingt gnatre, approuvant la
gentence arbitrale, en autant que la dite sentence contient une des-
cription du terrain é&valué, diftérente de celle du terrain dont
VPappelante a demandé Il'expropristion, et que cette différence
Jdane cetté desoription rend la sentence arbitrale incertaine quant
wa terrain oxproprié &
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I think this view cannot prevail. This, in my }fﬂ

opinion, is just a case where the maxim falsa demon- Bravper
stratio non nocet applies. There is adequate and suffi- pgy §'om
cient definition with convenient certainty of what was Sﬂogg Rr.
intended on the application and award, that is to say, i
the words of the notice and award, exclusive of the
falsa demonstratio, are sufficient of themselves to des-
cribe the property intended to be expropriated and
which was valued by the arbitrators. As has been
stated the characteristic of cases strictly within the
above rule is this, that the description, so far as it is
false, applies to no subject, and so far as it is true it .
applies to one subject only; and the court, in these
cases, rejects no words but those which are shown
to have no application to any subject.

Ritchie C.J.

New in this case the words “ Et portant le numero
“ un sur le plan du tracé du chemin de fer tel que
“ déposé suivant la loi” must be referred to for the
purpose of determining the land the company sought
to expropriate. Without these words it would be
impossible to locate the lands to be expropriated.

The land valued by the arbitrators is described as

Une portion de terre de deux arpents et quarante perches en
superficie, tel que maintenant jalonnée, et faisant partie du lot nu-
mero (2345) deux mille trois cent quarante cing du cadastre pourla
paroisse de St. Sauveur de Quebec, et portant le numéro un sur le
plan du tracé de chemin de fer tel déposé suivant la loi.

And in the award the land is described as follows:
Un certain terrain contenant deux arpents et quarante cing
perches en superficie, borné au nord-ouest, au sud-est et 4 l'ouest
" par la dite association, et & I'est par les héritiers Tourangeau et fai-
sant partie des lots numéros (2344 et 2345) deux mille trois cent
quarante-quatre et deux mille trois cent quarante cinq du cadastre
pour la dite paroisse de St. Sauveur, et portant le numéro un sur la
plan du tracé du chemin de fer tel que déposé suivant la loi.

So that whether it was part of lot 2845 or part of
lots 2344 & 2345, or these numbers be rejected
altogether, the rest of the description specifies the land
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beyond all doubt as part of lot number one of the rail-
way plan. It is therefore clear that the notice and the
award refer precisely to the same parcel of 2 arpents
& 40 perches of land and is the same land taken pos-
session of by the defendants, viz; lot number one
upon the plan of the #racé of the railroad, as deposited
according to law and which they sought to expropri-
ate. Under thése circumstances there can be mno
doubt there was a good and sufficient description.
The arbitrator of the company under oath says all the
proceedings were regular and that he differed from
the other arbitrators only as regards the amount. The
appeal, in my opinion, should therefore be allowed.

StroNG J.—I have read the judgment which will be
delivered by Mr. Justice Fournier and I fully concur
in the reasons given by him for reversing the judg-
ment appealed from. .

The appeal should be allowed with costs.

FourNIER J.~—L’action des appelants demandait la
confirmation d’une sentence arbitrale rendue par des
arbitres nommés en vertu de 'acte consolidé des' che-
mins de fer de Québec, 43-44 Vict., ch. 43, pour faire
I’évaluation du terrain exproprié pour le passage du
chemin de fer dela compagnie intimée. Celle-ci aplaidé
la nullité de cette sentence, sans, cependant, indiquer
par sa défense un seul moyen de nullité. Elle en a
aussi attaqué le mérite en prétendant que le montant
accordé excéde la valeur réelle de la propriété et n’est
pas justifié par la preuve. Quant a ce dernier moyen
il est évident qu’en vertu des arts. 1323 et 1354 du
code de procédure I'intimée n’avait aucun droit de re-
mettre en question devant la Cour Supérieure le mérite
de la contestation qui avait été soumise aux arbitres.
Elle ne devait attaquer cette sentence que par des
moyens de nullité pouvant I'affecter, ou des questions
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de forme pouvant en empécher lexéoution. Elle n'en 1887
a allégué ni prouvé aucun, et en conséquence la Cour Bmunm
Supérieure a renvoyé son plaidoyer, confirmé la dite quy Nonra
sentence et condamné I'intimée & en payer le montant. Sﬂogg Ry.
Ce jugement a &té porté en appel & la Cour du Bane e
de la Reine, et 13, pour la premiére fois, l'intimée a Four__lfr J.
invoqué, pour attaquer la sentence en question, des
moyens de nullité qu’elle n’avait pas plaidés.
Le premier est que la propriété requise par I'intimée
et désignée dans l'avis qu’elle a donné n’est pas la
méme que celle décrite dans la sentence arbitrale.
20 Qu’il n’apparait pas avoir été donné avis anux arbitres
de leur séance du 28 aott, & laquelle la dite sentence a
été rendue. 8% Que les appelants n’ont pas d’ex1stenoe
légale comme compagnie.

La premiére et la deuxiéme de ces questions seules
méritent tine réponse ; car la cour du Banc de la Reine
en a fait des considérants de son jugement, infirmant
celui de la cour Supérieure. Quant a la troisiéme, la
cour d’Appel n’ayant pas jugé & propos d’en faire men-
tion, je ne crois pas devoir m’y arréter. Les motifs qui
ont fait le base de son jugement sont: 1° le refus de
permettre 2 'intimée de répondre aux interrogatoires sur
faits et articles auxquels elle avait fait défaut de compa-
raitre. 2° Le défaut d’identité de la propriéié requise
avec celle décrite dans la sentence arbitrale. 8° Le
défaut des arbitres d’avoir fixé a lenr premiére séance
la date de la prononciation de leur sentence.

La plus importante de ces questions est celle concer-
nant le refus de la cour Supérieure de permettre & I'in-
timée d’étre relevée de son défaut sur faits et articles et
d’offrir ses réponses. En général, il est assez facile
dans une contestation sérieuse de se faire relever de ce
défaut. L’article 225 du C. P. C. dit :—

The party who thus makes default may, however, answer the inter-
rogatories afterwards, before the hearing of the case, but he must bear

I
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whatever costs are occasioned by his default.

L’art. 221 dit que les parties peuvent étre interrogées
en tout état de cause mais sans retardation du procés
ou jugement.

En consultant le dossier on voit que l'intimée n’a
guére attaché d’'importance a sa contestation. IL’action
est entrée en cour le 24 mars 1884; lintimée a été
forcée de plaider le 16 avril, et la cause a été inscrite
aux enquétes ez parte pour le 26. Les appelants avaient
obtenu une régle pour faits et articles rapportable ce jour-
13, & laquelle I'intimée fit défant. Le 23 juin les faits et
articlessont pris et considérés commeiavoués et confessés,
pro conressis. L'enquéte des appelants est close et celle de
Pintimée fixée péremptoirement an 26 juin sans opposi-
tion de sa part. Ce jour la son enquéte est déclarée
close généralement sous la réserve du droft d’entendre
deux témoins qui le sont plus tard. Ce n’est que le 7
juillet, plus de deux mois aprés I’entrée de l'action et
aprés la cléture de 'enquéte que l'intimée produit ses
plaidoyers. Les parties soumettent la cause au jugele 8
juillet et le délibéré est déchargé le 9 sans qu'on sache
pour quel motif. Le 2 septembre la cause est de nouveau
inscrite pour audition finale au mérite pour le 17 du
méme mois. Le 16 'intimée produit l'affidavit de T. E.
Normand avec un avis de motion pour permission de
répondre aux faits et articles. Le 19 cette motion
est renvoyée avec dépens. On voit par les dates
de la procédure que c’est plus de quatre mois
et demi aprés l'enregistrement du défaut sur faits
et articles que la -demande " d’en é&tre relevée a
été faite, et au moment ol la cause était inscrite pour
audition finale. Cette permission n’était évidemment
demandée que dans le but gagner dutemps. L’honorable
juge a compris que dans des circonstances ot I'intimée
avait fait preuve de tant de négligence, il ne pouvait
sans violer l'article 221 accorder ceétte demande. Cet
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article déclare que l'interrogatoire sur faits et articles 1887

aura lieu sans retardation de cause. L’enquéte étant Bravoer
close généralement, permettre alors de répondre aux qy: Norm
interrogatoires, c’était priver les appelants du bénéfice Smoze Br.
* de la preuve leur résultant du défaut de comparution bt
et du jugement déclarant les interrogatoires comme F °‘inif" I
avoués et confessés, et les obliger a refaire leur enquéte.

C’était évidemment retarder la cause, en violation de

Particle 221. Indépendamment de cette objection in-
surmontable, il en existe encore plusieurs autres.pour
justifier le refus de '’honorable juge. D’abord cette
permission de répondre aprés le défaut me peut é&tre
accordée quavant I'audition de la cause, “ before the

hearing of the case.” La cause avait déja été entendue

lorsque la demande a 6té faite, et elle é&tait au
moment d’étre entendue pour la deuxiéme fois. L’art.

225 ne donne pas la facilité de répondre a l'au-

dition, mais avant, “before the hearing,” il était trop tard

pour faire cette demande qui, d’ailleurs, n’était pas

faite conformément au dit article. En eflet cet article

impose & loctroi de cette permission une condition
absolue, c’est celle de payer les frais occasionnés par le

défaut “but he must bear the cosis occasioned by his
defoult” 11 anrait dit accompagner sa motion du mon-

tant de la différence de frais et honoraires entre 1'état

ot en était alors la procédure, et celui ot il aurait fallu

la remettre pour continuer 'enquéte. L’intimée ne

s’étant pas conformée & cette condition, la motion ne

‘devait pas étre recue. De plus I'excuse que le bureau

de direction ne s’est réuni que le 4 septembre pour au-

toriser les réponses est insuffisante. Normand ne jure

pas qu'il n'y a pas eu de réunion du bureau entre le

26 avril et 4 septembre, et d’ailleurs 1’absence de 1é-

union du bureau n’est pas une excuse acceptable, ¢’était

le devoir des officiers de la compagnie d’en convoquer

une spécialement pour cet objet s’il ne devait pas y en
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avoir pour d’autre affaire. Convaincu que le bénéfice
du défaut doit rester acquis aux appelants, et qu’il en
résulte une preuve compléte de toutes les al egations
de sa demande, je suis d’avis que ce motif seul serait
suffisant pour faire infirmer le jugement de la Cour
du Bane de la Reine.

Si bien fondé que soit le refus de permettre la pro-
duction des réponses sur faits et articles, jiinclinerais
probablement & les recevoir, si les deux autres consi-
dérants du jugement é&taient bien fondés en fait,
mais je regrette d’avoir & dire que je ne partage pas
Popinion de la cour du Banc de la Reine a cet égard.
Je crois que, comme question de fait, I'identité de I'im-
meuble dont il s’agit, tel que décrit dans 1'avis d’ex-
propriation et dans la sentence arbitrale, est parfaite-
ment établie. Il en est de méme de la présence de l'in-
timée, ou plutdt de son arbitre, lorsque la sentence a été
prononcée. I’objection a I'identité du terrain consiste
dans le fait que 1'avis d’expropriation ne fait mention
que de partie du lot cadastral 2345, tandis que la sen-
tence mentionne partie des lots 2314, 2315 du méme
cadastre. Toutes les propriétés dans la province sont
cadastrées et désignées par numéros. (’est leur dési-
gnation officielle tant qu'elle n’est pas modifiée en
vertu d’'une loi. Dans ce cas-ci elle I'a été en vertu de
Pacte des chemins de fer 48-44 Viet,, ch. 43. En vertu de
la section 8, lorsqu’une compagnie de chemin de fer veut
exproprier des terrains pour le passage de son chemin,
elle doit faire faire une carte ou plan du chemin de fer,
son cours, des terrains qu’il doit traverser et qui de-
vront &tre expropriés & cette fin; aussi, un livre de
renvoi pour le chemin de fer qui contiendra :—

a. Une description générale des terrains ;

b. Les noms des propriétaires des terrains et occu-
pants, en tant qu’ils pourront &tre constatés; et

¢. Tous les renseignements nécessaires pour bien



VOL. XV.] SUPREME COURT OF CANADA, 59

comprendre la carte. \ 1887
e
Ces procédés doivent &tre examinés et certifiés par Beavper

. . . : v.
le Commissaire d’agriculture et des travaux publics. g4 Nogra
Dans la carte préparée par les ingénieurs de la Cie., SHOCRS _RY'

les lots ou partie de lots requis pour le passage du o= 5.
chemin de fer ont été désignés par des numéros parti- ___
culiers. Celui des appelants est désigné parle n® 1 sur
la carte du chemin de fer et il est désigné par le méme
n° dans l'avis et dans la sentence arbitrale, et c’est
maintenant sa description légale, il ne peut tre connu
autrement et la référence aux n> du cadastre dans
I'avis n'était qu'une indication sans utilité et nulle-
ment obligatoire aprés l'approbation officielle et le
dépbdt du plan du chemin de fer. Dans I'avis et dans
la sentence la description devenue la seule légale et
officielle est donnée comme étant de deux arpents et 40
perches avec référence au plan du chemin de fer et en
indiquant le n° de ce plan. L’identité est parfaite et
P'erreur impossible. Si cette objection avait quelque fon-
dement, l'intimée n’aurait-elle pas dfi en prendre avan-
tage par son plaidoyer et mettre les appelants en
demeure.de faire la preuve de cette identité, si elle
n’était pas déja suffisamment prouvée par Lavis et la
sentence ainsi que par les autres documents en preuve?
Je considére donc cette objection comme une pure
technicité qui ne peut aucunement affecter la sentence
ni en empécher I'homologation.

Quant au défaut d’avis du jour oi devait étre pro-
noncée la dite sentence arbitrale, la réponse est que la
déclaration contient une allégation qui n’a pas été niée
spécialement que cet avis a été donné et que la réu-
nion des arbitres le 2% juin avait eu lieu en vertu d'un
ajournement. Si ces faits n’étaient pas amplement
établis par la preuve au dossier, ils le seraient dans
tous les cas par l'absence de réponse aux faits et
articles, Mais il y a plus que cela, le procés-verbal
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authentique de la réunion des arbitres, le 28 juin,
rédigé par le notaire Blondeau, fait preuve de la réu-
nion des trois arbitres. Cette réunion n'a pu avoir lieu
qu'en vertu d'un ajournement que la loi déclare un
avis suffisant (voir sec. 9, ss. 18). De plus la preuve de
la présence de P’arbitre de l'intimée déja faite par le
procés-verbal, est encore confirmée par son propre
témoignage dans lequel il déclare positivement y avoir
été présent et n’avoir laissé la séance que parce qu’il
différait d’opinion d’avec ses collégues. Voici ce qu'il
dit & ce sujet :—

J'étais l'un des experts choisis pour faire l'arbitrage dont il est
question en cette cause. Je n’ai pas concouru dans la sentence

rendue. Nous avons examiné plusieurs témoins et dans mon opinion
cette sentence n’est pas conforme a la preuve faite devant nous.

Dans ses transquestions il ajoute :—

(C’était 14 mon opinion, mais j’étais seul de mon opinion; les deux
autres arbitres, formant la majorité, ont concouru dans la sentence
rendue aprds I'observation de toutes les formalités essentielles. J’ai
recu tous les avis nécessaires et toutes les procédures ont &té ré-
gulidres devant les arbitres. J’ai seulement refusé de signer parce
que je considérais le montant adjugé exagéré et injuste. J'étais
Parbitre nommé par la défenderesse.

Ainsi, il est évident que le considérant fondé sur le
défaut d’avis n’est pas fondé. Par tous ces motifs, je
suis d’avis que le jugement de la Cour du Banc de la
Reine doit &tre infirmé avec dépens, et celui de la cour

Supérieure rétabli.

HenrYy J.—Thisis an action to recover the amount
of an award made by arbitrators in favor of the appel-
lant for lands taken from him and others for the rail-
way of the respondent company.

No objection to the appointment of the arbitrators,
who were nominated by the parties, was made, but
two objections were taken to the award.

One, that the arbitrators did not at their first meet-
ing appoint a time for the final meeting to make their
award. I will deal with this objection first, In the
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fivst place it is not shown that they did not do so. 1887
The proof of that issue was on the respondent company BuauoaT
and not having adduced the proof of the allegation we .- %
have no right to assume it was not done. The S=ore Rv.
Co.

respondent company was represented at the final ___
meeting by their own arbitrator who attended and H‘_’_’i’ZJ'
took part with the two other arbitrators in respect to
the subject matter of the reference and in the deliber-
ations as to the award, which was made in his pres-
ence. The company having been present by their
arbitrator are estopped from making the objection.

The provision in the statute upon which the res-
pondent company relies to sustain the objection was
made solely to limit the time for making the award,
which by the proceedings was not otherwise done,
and when the time for making the award is so limited
and no award be made within the time so limited the
power of the arbitrator ceases and any award subse-
quently made would not be binding ; but if before an
award should be made the parties interested should
mutually extend the time in a proper manner, or the
arbitrators should extend if, it would be binding.
Sub-section 22 of section 9 provides “ and if the same
(the award) is not made on or before such day or
some other to which the time for making it has been
prolonged either by consent of the parties, or by
resolution of the arbitrators, then the sum offered by
the company, as aforesaid, shall be the compensation
to'be paid by them.” I therefore think the objection
on that ground must fail.

Another objection was made that the description of
the lands in the award differs from that in the submis-
sion. Such an objection was not pleaded, and I am of
opinion that to get any benefit from the contention it
should have "been. By the statute the award might
have been invalidated if it did not clearly state tb
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1887 gum awarded, or did not describe clearly the property
Beavosr expropriated, but I think such a defence cannot be
Trg K;OMH considered unless specially pleaded.
SH"(‘ff_RY' The Court of Appeal rested its judgment on two
——  points:

’H(flzJ' 1. That of variance in the desoription of the land
between the notice of expropriation and the descrip-
tion in the award, and

2. That the respondent company was not present
when the award was made. )

I have already stated that, in my opinion, the res-
pondent company was present by its arbitrator.

We have now to compare the description of the
lands in the notice of expropriation with that in the
award. :

The land expropriated is described in the notice for

that purpose as:

Une portion de terre de deux arpents et quarante perches en
superficie, tel que maintenant jalonnée, et faisant partie du lot nu-
méro (2345) deux mille trois cent quarante-cinq du cadastre pour la
paroisse de St. Sauveur de Québec, et portant le numéro un sur le
plan du tracé du chemin de fer te] que déposé suivant la loi.

The description in the award is:

Un certain terrain contenant deux arpents et quarante-cing
perches en superficie, borné au nord-ouest, au sud-est et & V'ouest
par la dite association, et & 'est par les héritiers Tourangeau et fai-
sant partie des lots numéros (2344 et 2345) deux mille trois cent
quarante-quatre et deux mille trois cent quarante-cing du cadastre
pour la dite paroisse de St. Sauveur, et portant le numéro un sur le
plan du tracé du chemin de fer tel que déposé suivant la loi.

There was no evidence produced to show that the
land described in the award differs on the ground from
that described in the notice of expropriation ; there was
none to show that the boundaries mentioned in the
award are not exactly the same as cover the same two
acres and forty perches staked off as stated in the notice
~—the quantity is the same in both. The planin ques-
tion is referred to in both, and with it both agree ag

i
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far as shown and which appears on reference to it. 1887
The only difference that can be discovered is that two Baagour
numbers of the cadastre are stated in the award while Tum Nogm
but one is stated in the notice. That however is un- Smormkv.
important for if the plan, which the statute refers to as ,.Ci
settling the size and shape of the lot expropriated, is HenryJ.
referred to in both the notice and award, there can
arise no doubt as to the land mentioned in the award
being the same as that expropriated in quantity and
shape, and the other parts of the description in the
notice and award may be rejected as surplusage.

There is therefore no variance as contended for by
the respondent company.

There was another point referred to in the argument
which was that the plaintiffs could not sve jointly on
the award, but I am of the opinion their action will
lie. The land belonging to them was expropriated in

. one lot. The notice was directed to the appellant and
others, It was served, we must assume, on all of them.
They were treated, therefore, as owners jointly, or as
tenants in common. There is no evidence that I can
see that they did not so hold. The award declares that
the sum awarded should be paid to the same parties
and I think that without any plea or evidence adduced
we must assume them to be entitled to recover. I am
of opinion that the appeal should be allowed and the
judgment of the Superior Court affirmed with costs.

TascHEREAU J.—I would dismiss this appeal. The

“plaintiffs’ action cannot stand upon the record as it
now is. They are not the parties in favor of whom
the award was made. They have not alleged nor
proved that they are the association in favor of whom
the award was made. Then there is no proof of Dr.
Trudel’s death, as alleged in the declaration. Even
the faits et articles do not cover that fact. The 26th
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relates to a Dr. Dorion. The case should be remitted
to the Superior Court, with permission to the defend-
ant to answer the faits et articles.

G-wYNNE J.—This is an action upon an award made
by two of three arbitrators appointed under the pro-
visions of the statute in that behalf to assess the value
of a piece of land belonging to the plaintiffs and
required by the defendants to be expropriated for the
purposes of their railway. The declaration specially
alleges the award and the performance of all matters
necessary to be performed to give effect to it. Interro-
gatories sur faits et articles served upon the defend-
ants were ordered. to be taken pro confessis for default
in answering them, The defendants having neglected
to plead to the action were, by special consent of the
plaintiffs, allowed to plead upon certain conditions
which, however, never were fulfilled. They filed
however pleas besides the general issue to the follow-
ing effect:

1. That the said award had no legal validity and
had been irregularly and illegally made. 2. That the
said award is completely at variance with the proof
advanced before the said arbitrators and

8rd. That the award made by the said arbitrators is
much more extensive than the evidence and the value
of the piece of land in question warranted.

A motion made by the defendants two months
after the interrogatories sur faits et articles had -
been taken pro com‘essis, and without performance
of the conditions upon which the plaintiffs had
consented to the defendants pleading to the ac-
tion, for leave to produce answers to the inter-
rogatories having been refused by the court, the
case was heard upon the merits. The defendants ex-
emined two witnesses which were the only witnesses
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offered by them in support of their pleas. In the 187
Superior Court judgment was rendered in favor of the Beacour
plaintiffs upon the ground that the defendants wholly Tes Norra
failed to support-their pleas impeaching the award. S=ox: Ry.
The Court of Queen’s Bench in appeal reversed this Lo
judgment upon the grounds that the motion of the @w/uned.
defendants for leave to file answers to the interroga-
tories had been wrongly refused, and that in the judg-
ment of the majority of the said Court of Appeal the
piece of land mentioned in the award was different
from the piece of land of which the defendants by
their notice required the expropriation ; and on the
ground further that the arbitrators had not, at their
first meeting, appointed a day on or before which their
award should be made ; wherefore the Court of Appeal °
set aside the award and ordered and adjudged that the
parties should proceed anew to the appointment of
arbitrators to determine the value of the piece of land
which the defendants required to be expropriated. It
is from this judgment that the present appeal is taken.

The appeal must in my opinion be allowed, for not
only was there no evidence offered sufficient to invali-
date the award, but the pleas themselves contained no
allegation sufficient for that purpose. To a declaration
averring as the declaration in this case does, the per-
formance of all acts essential to give validity to the
award, it is no plea to say that the award has been
illegally and irregularly made, or'that it has no legal
validity. If any thing which was necessary to give
the award validity had been omitted to be done, such
matter should have been specially pleaded in a plea
stating what was the particular matter which was
omitted, the omission of which is relied upon as mak-
ing the award null and void; for if the omission
should appear to have been in respect of some matter
of mere form, such an omission vs{ould not make the

5 .
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1887  award null. As to the plea that the award is more
Buavpmr extensive than the evidence and the valueof the piece
o Nogrg OF 1and warranted that was a matter not open in the pre-
Sﬂog: Ev. gent action ; and if it had been, the evidence offered by
- —— the defendants upon the point, only went to this that
Gwynnede the defendants’ arbitrator was of opinion that the
amount awarded by the other two arbitrators was
excessive. Then the grounds upon which the Court of
Queen’s Bench in appeal have annulled the award
are, in my opinion, neither raised upon the record, nor,

if they were, are they established by the evidence.

It is not pleaded that the piece of land in respect of
which the award was made is a different piece ofland
in whole or in part from that of which the defendants
required the expropriation, and assuming such an objec-
tion to be open on the record there was no evidence
offered in support of it. The grounds upon which the
Court of Appeal arrived at the conclusion that the
piece of land in respect of which the award has been
made is a piece of land different from that of which
the defendants by their notice required the expropria-
tion, are quite inadequate.

The piece of land required by the defendants is by
-their notice declared to be a piece of land containing
precisely two arpents and 40 perches and designated
as number one upon a plan of the railway deposited
according to law and which piece of land the motice
describesjas forming part of a cadastral plan No. 2345
of the Parish of St-Sauveur de Quebec. Thematerial
part of this notice is that the defendants require the
piece of land designated as No. 1 on the railway
plan as deposited according to law. Now the award
is made in respect of the sane piece of land containing
just two arpents and forty perches, and designated as
aumber one on the plan of railroad deposited accord-
ing tolaw, and further describing it as forming parts
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St-ISauveur de Quebec. Now whether the piece of BravnEr
land so required by the defendants, and which Wwas p_, Norrm
designated on the plan upon which they were by law Szozs Rv.

required to designate it as number one, was situated

0.

wholly on the piece of land known as the cadastral Gw“_‘_’f J.

plan No. 2845, or partly upon that cadastral lot and
partly upon an adjoining lot designated as cadastral

lot No. 2344 in the Parish of St-Sauveur, makes no dif- -

ference whatever, the plaintiffs being, as is admitted,
owners of the whole piece required by the defendants
and designated on their plan deposited according to
law as No. 1. There can be no uncertainty for the
defendants could only have taken possession of, and
have only taken possession of, and are by the award
required to pay for, the piece of land containing the
two arpents and forty perches which they have designat-
ed on their plan deposited according to law as number
one. Then again, there is no plea upon the record
that the arbitrators had not at their first meeting ap-
pointed a day on or before which the award should be
made nor, assuming such a plea, without more to offer
a good defence to the action did the evidence warrant
the conclusion that no such day had been appointed or
an adjudication of nullity of the award for that reason;
in fact no evidence was offered to establish the default
suggested by the Court of Appeal, nor does the point
appear to have been noticed in the Superior Court. If
there had been such default and if it had been legally
established, and if the effect of the fault was to nullify
the award, then the judgment of the Court of Appeal
was erroneous in ordering a new arbitration to be had,
for in the event of the section, which directs the arbi-
trators at their first meeting to appoint a day on or
before which their award shall be madeé, applying so
as to nullify their award if made in contravention of
5 .
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1887 of that section, then in such a case the act directs that
Baaoosr the amount tendered by the defendants shall be the

Tem Nopmg COTMPeNsation to be paid by them.

8mosr RY. The appeal should be allowed with costs and the
— judgment of the Superior Court restored.

@ J.
Tymne Appeal allowed with costs (1).

Solicitors for appellants : Blanchet, Amyot & Pelletier.
Solicitors for respondent: Drowin & Flynn.

{1) Application for leave to appeal to the Privy Cuncil was refused.
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THE CITY OF LONDON FIRE IN- e
SURANCE CO. (DEFENDANTS) } APPELLANTS ; . 22 N
| *Nov..22, 23,

AND
‘ : 1888
JOHN SMITH (PLAINTIFF)........ceoeeees JRESPONDENT. o~
* Mar, 15.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. e

Fire Insurance—Description of property— Error in pohcy-—Stat’u»-
tory condition—Just or reasonable variation-— Waiver.

| it

The agent of an insurance company filled in an application for insur-
ance on a building built of boards and fixed the premium at the
rate demanded on brick buildings, there being no tariff value
for board buildings. The words * boards” was so badly written
that it was difficult to decipher it, but the character of the
building was designated on a diagram on the back of the appli-
cation which the agents were instructed to mark with red in case
of a brick, and black in case of a frame building., It this case
it was in black. At the head oifice the word intended forboards
was read “brick ” and the policy issued as on & brick building.
A loss having ocourred the company, under a clause in the
policy, caused an arbitration to be had, but afterwards refused
to pay the amount awarded to the insured, claiming that by
reagon of the error in the pelicy there was no existing contract
of insurance.

Held, affirming the judgment of the court below, that as there had
been no misrepresentation by the assured, and no mutual mis-
take, the parties were ad idem and the contract was complete,
and even if it were otherwise the company could not set up
this defence after treating the contract as existing by the ref-
erence to arbitration under the policy.

By the 17th condition in ch, 162 R. 8. O. a loss 'is not payable until
thirty days after the proofs of loss are put in unless otherwise
provided by statute or agreement of the parties.

Held, per Ritchie C,J.and Fournier, Henry and Gwynne JJ. that
this is a privilege accorded to the company and while the time
may be further limited by agreement it cannot be extended.

Per Strong J.—That a variation of the condition by inserting a clause
in the policy extending the time to 60 days is not avariation by
agreement of the parties, nor is such varied condition a just or
reasonable one.

*PreseNt.~—Sir W. J. Ritchie C.J. and Strong, Fournier, Henry and
Gwynne JJ.
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APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Divisional
Court (2) which sustained the plaintiff’s verdict and
refused a new trial. :

This is an action by the plaintiff against the defen-
dants, under the following circumstances :—

On the third day of July, 1833, the plaintiff made an
application to the defendants through one Staftord,
their local agent at Renfrew, to insure a building at
Renfrew for $2,600. A policy subsequently issued
upon this application, and on the 15th day of April,
1884, a fire occurred. Proofs of loss were sent by
the company to Stafford, the local agent, on the 16th
April. Stafford was away from home at the time, but
returned on the 24th April. He handed the papers to
Smith, the plaintiff, instructing him to fill them up
and to leave them with Mr Eady, a local magistrate,
for him, Stafford, to get and send to the office, which
Stafford says he did on the 26th April, 1884. An ac-
tion was brought on the 4th June, 1884. On the 24th
June, the magisirate’s certificate was demanded. On
the 19th July, 1884, an arbitration having been had
between the parties, an award was made fixing the loss
at $1,700, and the value of the property at $2,500. The
action came on for trial at the Pembroke fall assizes
for 1884, and was tried before Mr. Justice Rose and a
jury, when judgment was given for the plaintiff. The
defendants thereupon moved before the Queen’s Bench
Divisional Court to set aside the judgment, which
court unanimously dismissed the motion with costs.
The defendants thereupon appealed to the Court of
Appeal for Ontario, which court unanimously dismiss-
ed the appeal with costs, and the defendants thereupon
appealed to this court.

The following facts will show the nature of the

(1) 14 Ont. App. R. 328, (2) 11 O, R, 38,
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defence to this' action : When the insurance was
effected the company’s usual printed form of applica-
tion was filled up by the agent from the answers of
the plaintiff and from his knowledge of the premises
derived from personal inspeétion and examination ;
the property was described as a building two stories
high, &c., built of “burds” covered with shingles,
situate and being No. on the west side of Raglan
St., Block 2, No. 79, Goad’s plan. It was a wooden
building made of boards six inches wide laid flat one
on top of another, and the word “burds” which is
very distinctly thus written in the application, was
written and intended by the agent for the word boards
and seems to be a mere misspelling of that word.

On the back of the application is a diagram of the
building, and the printed direction to the agent at the
top of the blank space left for the diagram requires
that brick or stone buildings shall be shown in red
and frame buildings in black. The diagram shows
the buildings in black. '

The local agent fixed the rate for the preminm at 1}
p. c. His authority to fix a rate was not denied. This
was the company’s rate for a brick building. He said
on the trial that he considered a solid board building
a safer risk than a brick building, and would not rate
it any higher. The tariff provided no special rate for
a board building.

The policy issued by the company insures “the pro-
perty hereinafter described, and more fully described
in the requisition for insurance, that is to say,” on the
building only of a two story brick building, situate,
&c., the word written “ burds ” in the application be-
ing read at the head office as ‘“ brick.”

It was contended by the defendants on the motion
to set aside the verdict that the parties were never ad
idem, and consequently no valid contract existed be-

A
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tween them. The courts below held that, assuming
this was a valid defence, the company could not claim
the benefit of it as, under a clause in the policy, they
caused the plaintiff's claim to be submitted to arbitra-
tion, and by so doing recognized the existence of a
contract between them.

Another objection to the verdict was that the evi-
dence showed the insured premises to have been occu-
pied, at the time of effecting the insurance, by objec-
tionable characters who had been threatened with
violence by the villagers and were finally driven out
of the place, the company contending that the insur-
ance was effected under an apprehension of an incen-
diary fire on the premises. As to this it was shown
that the premises were vacant for some time before
the fire, and the jury found that the risk was less
when vacant than when occupied- by the above men-
tioned tenants. ‘

A further objection was that the action was brought
too soon. A statutory condition in the policy was
that the insurance should not be payable until thirty
days aftér due proofs unless otherwise provided by
statute or the agreement of the parties. In this case
the policy provided that the loss should not be payable

until sixty days after completion of claim which the

court below held was an unreasonable condition.

Robinson Q.C. for the appellants.

As to weight of evidence see Campbell v. Hill (1) ;
Sutherland v. Black (2).

The weight of evidence may make the judgment
perverse. Greet v. Citizens Ins. Co. (3).

The company had a right to notice when the pre-
mises became vacant which was a change material to
the risk. (Ritchie C.J. refers to Foy v. Etna Ins.

(1) 23 U. C. C. P. 473. (2)10U.C.Q.B.515; 11 U. C.Q.B.243.
(3) 5 Ont. App. R. 596,
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Co. (1) where the contrary was held.)
Then as to the condition that the insurance shall
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not be payable for thirty days after proof of loss. The pygy 1xs.

judge at the trial held this condition to be unreason-
able, but it is submitted that the company can make
what conditions they choose. The statutory condition
is that it shall not be payable for thirty days unless
otherwise provided by statute or agreement. That
clearly authorizes an extension of the time to sixty
days '

This special condition has never been the subject of
judicial decision, but there are a humber of cases in
which the reasonable nature of conditions has been
discussed. Ballagh v. The Royal Mutual Ins. Co. 2;
and the judgment of Moss C.J., in the same case on
appeal (3); May v. The Standard Ins. Co. 4) ;
Butler v. The Standard (b) ; Parsons v. Queen’s Ins. Co.
(6); Utrich v.National Ins. Co. (7) ;. Morrow v.Waterloo
County Mut. Ins. Co. (8).

McCarthy Q.C. for the respondents.

There is no misdirection complained of and no error
in law in the judgment on the trial. All that is com-
plained of is in the discretion of the judge and jury
with which discretion an appellate court, and especi-
ally a second appellate court, will not interfere.
Metropolitan Ry. Co. v. Wright (9); Allen V. Quebec
Warehouse Co. (10); Eureka Woollen Mills Co. v. Moss
(11) ; and Bickford v. Howard (12) ; Black v Walker (13).

As to the condition extending the time of payment
to sixty days that can be placed on no higher ground

(1) 3 All. (N.B.) 2. (7) 427U.0C. Q. B. 141.
(¢5) 44 0. C. Q. B.70. (8) 39 U. C. Q. B. 441,
(3) 5 Ont. App. R. 87. (9) 11 App. Cas. 152.
4) 5 Ont. App. R. 605, (10) 12 App. Cas. 101.
(5) 4 Ont. App. R. 391, (11) 11 Can. 8. C. R. 91.
(6) 20.R. 45. (12) Cassels's Dig. 163.

(13) Cassels’s Dig. 461,

Co.
.
SuiTH,
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than that of its reasonable or unreasonable character.
That is dealt with in the case of Queen’s Ins. Co. v. Par-
sons (1). * In the same case in the Privy Council (2} it
was held that this was a question to be decided at the
trial.

Ritchie 0.J. Ihe latest case on the question is The Great Western

Ry. Co. v. McCarthy (8) decided on a statutory condi-
tion similar to that in question here. I would also
refer to Sands v. Standard Ins. Co. (4); May v. The
Standard Ins. Co. (5).

As to the authority of the agent to bind the com-
pany see Insurance Co. v. Wilkinson (6).

Sir W. J. RircHiE C. J.—The first and really the
substantial objection proceeds entirely upon this, that
the company took the word spelt “burds” in the ap-
plication to mean bricks and issued the policy describ-
ing the subject matter of insurance as a brick build-
ing. In the language of the statement of defence they
say that if the plaintiff intended to insure the building
as a wooden one, no contract was made by reason of a
want of mutual understanding between the parties as
to the subject matter of the agreement.

Stafford, the agent who filled in the application says:

"I say that that is meant for boards, it is not very plain; it is my
own handwriting.
The plaintiff swears it was—
Nevermeant for a brick building in the application. The agent
filled in the diagram on the back of the application.

I have examined the original application and am
unable to make “brick” out of the word in dispute,
and am of opinion it must have been intended for
boards, spelt “ burds.” But if there is any difficulty
in deciphering the word I think the intention of the
parties and the identification and character of the pro-
(1) 20. R. 56, (4) 26 Gr. 113; 27 Gr. 167.

(2) 7 App. Cas. 96. (5) 5 Ont. App. R. 605,
(3) 12 App. Cas. 218 (6) 13 Wall, 222,

i
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perty to be insured is clearly established beyond all
reasonable question by the diagram in black on the
application, which clearly indicated to the company
that the house was not a brick building. That such
were the view and intention of both the agent of the
insurers and the insured is conclusively shown by the
certificate of the agent indorsed on the application and
his evidence that he had inspected the property per-
- sonally and therefore knew that the building to be in-
sured was constructed of boards and not of brick, and
therefore, acting honestly (and neither his bona fides
nor that of the assured has been assailed) he could not
have transmitted the premium on a brick building
when he knew from personal examination it was a
board one. He also certifies that the property was
steadily profitable and fully recommended the risk ; that
the premium was paid and the company was now in
the risk. 'What risk but the one he had personally
© inspected, which, unqusstionably, was a house built
with boards ?

Under these circumstances had the company honestly
considered that the word written was intended for
brick and not for boards, in view of the discrepa,ncjr
between the word and the diagram surely they should
have placed the matter beyond all doubt and not have
retained the premium of the assured and allowed him
to remain under the impression that his property was
covered by the policy transmitted to him. In addition
to which the defendants clearly recognized the policy
as an existing contract of insurance by calling for
further proofs of loss and the magistrates’ certificate
mentioned in condition 13, after they had notice of the
error in the description; a thing, as Mr. Justice Osler
justly remarks, they clearly had no right to do exce.pt
upon the assumption that there was an existing con-
tract.
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1888 I think the jury were right in finding that the vacat-

Cmror ing of the premises by the Bromleys was not material
B%:l)[ﬁ. to the risk in the view of increasing it and that, on

Co.  the contrary, that the risk was less after the Bromleys

Swom. had left and that therée was no incendiary danger

Ritohio C.J. threatened at the time of the application, and such
-—— finding should not be disturbed.

The 17th statutory condition is :—

The loss shall not be payable until thirty days after completion of
the proofs of loss unless otherwise provided by statute or the agree-
ment of the parties.

‘With reference to this condition I am inclined to
adopt the construction put upon it by Mr. Justice

Burton, namely,

That it is a privilge given by law to the companies and the statute
does not seem to contemplate any further extension but simply that
the company shall have that delay, unless, under a statute or by
their own agreement, that period is shortened.

StroNG J.—I concur generally in the conclusion of
the judgment of Mr. Justice G-wynne, and also in the
reasons given therefor with the exception of those re-
lating to the defence based on the variation of the
17th condition. That variation I hold not to have
been warranted by the agreement of the parties and
not to be just and reasonable, agreeing in this respect
with the judgments of Mr. Justice Osler and Mr. Jus-
tice Rose.

FourNIER J.—1I entirely agree with the learned Chief
Justice in both questions raised in this appeal, on the
one as to the description of the property insured as
well as that relating to the interpretation of the 17th
statutory condition. I think the proper construction
of that condition is, that the parties can agree to a
shorter period than thirty days but notto a longer.
The variation here is, that the loss shall not be payable
until sixty days after completion of the claim which,
I think, is not allowable under the statute.
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HeNRY J.—I am in favor of dismissing this appeal.
I think it is clear what the respondent intended to
insure, and the mistake in the policy was due to the
company, who cannot be allowed to retain the pre-
miums and, at the same time, claim the benefit of the
mistake.

GwyNNE J.—Upon the question as to the property
insured being described in the policy as a * brick ”
building when in fact it was built of boards laid a-
cross each other and plastered at both ends, I do not
think we can now interfere. The policy may I think
be read as _
insuring against loss and damage by fire the property more fully
described in the requisition for this insurance No. 7270, which forms

part and parcel of this policy and hereafter described, that is to
say, as the building only of a two story brick building, &e.,

‘We must, I think, read the finding of the jury to be
that in the requisition the building was described as
being built of boards.

The company’s agent, whose duty it was to fix the
rate, inspected the building before accepting the risk,
and was aware of the precise nature of the structure
which he considered to be safer than brick as against
loss or damage by fire, and he fixed the rate according
to the company’s rate for a brick building. The de-
scription of the building in the policy as being of brick
appears to have been the mistake of the company
themselves, and in a matter which, in their opinion,
was not material, ‘judging by their acts after they
had full knowledge that the building was not of brick,
for they instituted a reference to arbitration under the
16th statutory condition to determine the amount of
the plaintiff’s less in respect of the property insured.
This reference, although not interfering with the de-
fendant’s right to dispute the plaintifi’s right to re-
cover under the policy (having regard to its conditions)
is based however upon the fact of the existence of the
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1888 .policy as a contract between the insurers and the in-
.Orry o SUred, and was a recognition by the defendants of the
FI;I‘:;"}:’; then existence of the policy. The institution by the

Co. defendants of such reference after their attention had

gumg. Peen specially drawn to the fact that the building was

not brick appears to be quite inconsistent with their
present contention, namely, that there never was any
contract in existence by reason of the defendants and
the plaintiff never having been ad idem. Neither do
I think, in view of the finding of the jury upon the
other questions submitted to them to support which
findings I cannot say that there was not sufficient evi-
dence if believed, that we can disregard these findings

and order a new trial.

Gwynne .J

The only remaining question is that arising upon
the construction of the 17th statutory condition and
the variation thereof endorsed upon the policy.

It may perhaps seem singular that so much difficul-
ty should have arisen in construing these statutory
conditions when we reflect that theéy were framed by

. a committee of the learned judges of Ontario spec1a11y
commissioned for the purpose.

This 17th condition is'not one affecting the validity
of the policy or the right of the insured to indemnity
for his loss, it is a condition affecting the insured’s
remedy only and it prescribes merely the time when
his loss shall be exigible. This being its nature, its
more natural place would seem, I think, to have been
in the body of the act rather than as a condition
endorsed upon the policy.

If the condition be one which is subject to variation
under the provision in the act relating to variations
I must say that I can see nothing which would justify
a court in adjudging a variation from 30 days to 60
‘days from the completion of the proofs of loss before
the loss should be paid to be unjust and unreasonable.
I cannot concur in the opinion that every variation
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which makes a condition more onerous upon the in-
sured than is the statutory condition is of necessity
unjust and unreasonable—that, in fact, the terms
“more onerous and burthensome” are equivalent to

“unjust and unreasonable.” I cannot bring my mind-

to believe that either the committee of judges who
framed these conditions or the legislature which gave
to them the force of law were of opinion that the con-
ditions thus made statutory reached the utmost limit
of exaction that was just and reasonable. As framed
they were no doubt deemed to be just and reasonable,
but if they were intended to express the utmost limit
of exaction that was just and reasonable the provision
as to variations could not have been framed as it is,
nor, indeed, would any provision at all as to variations
have been necessary. It is as exactions that the
variations are authorized. Now 'an exaction is
gomething forced wupon the insured against his
will, at the sole will of the insurer if the policy
is accepted. If then only such variations were
intended to be authorized as should be less oner-
ous and burdensome upon the insured than the
statutory condition in the same matter, neither the
committee of judges nor the legislature would have
spoken of such variations as “ exactions ” and it would
“have been quite absurd that the legislature should
have clogged such variations with the condition that
to acquire validity

they should be held by the judge or court before whom a quesmon
is tried relating thereto, to be just and reasonable to be exacted by
the company.

The statutory conditions being themselves framed as
being conditions just and reasonable to be exacted a
variation which should make any such_conditions to
be less onerous, must of necessity be just and reason-
able, and it is only in the case of a variation exacting
something more onerous upon the insured than the
statutory condition in the same matter enacts, that any
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question could arise calling for the decision of a judge
or court to determine whether the variation is a just
and reasonable one to be exacted by the company.

I do not see that any rigid rule can be laid down
applicable to all cases as a test adequate to determine
whether a variation of any of the statutory conditions
is just and reasonable or not. The question can only
arise when to an action on the policy the defence is
rested upon the breach by the insured of some or one
of the statutory conditions as varied, which defence is
met by the contention set up by the plaintiff that the
condition as varied is not just and reasonable, and
that therefore the statutory condition without the
variation (which is suggested to be unjust and un-
reasonable) should apply. Such affirmative proceed-
ing from the insured to avoid the effect of the varia-
tion would seem to require, in accordance with the
ordinary rule, that he should suggest in support of his
contention some reason to the court or judge called
upon to determine the question. Every case must, as
it appears to me, depend upon its own circumstances
and the sound sense of those who are called upon to de-
termine the question, and no rule can be laid down
applicable to all cases. In the present case the question
does not, as it appears to me, arise, for the language of
this 17th statutory condition is peculiar and seems to

- me to exclude this condition from the general provi-

sions as to variations in conditions. The condi-
tion is:— ,

The loss shall not be payable until thirty days after completion of
the proofs of loss unless otherwme provided by the statute or agree
ment of the parties.

‘What is meant by the words * unless otherwise pro-
vided by statute” it is difficult to see but with this
we are not at present concerned ; but the latter words,
“ or agreement of the parties,” seem to me to point to
an actual, positive agreement of the parties and not to
a variation exacted by the company—as to which the
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provision of the statute is that the court orjudge before
whom the question arises is to determine whether
the variation be just and reasonable. I agree with Mr.
Justice Burton that the condition critically examined
is that the loss shall not be payable until thirty days
after completion of the proofs of loss unless a shorter
period is agreed upon by the parties. It shall not be
payable before the expiration of thirty days from com-
pletion of the proofs of loss, unless otherwise pro-
vided by agreement of the parties—that is to say un-
less the parties agree that it shall be; the language
of the condition is not that the loss shall be payable
upon and after the expiration of thirty days from
the completion of the proofs of loss wunless other-
wise provided by agreement of the parties—the
object is merely to postpone the insured’s remedy
for thirty days after completion by him of his
proofs of loss; ths* such a length of time shall
elapse after completion of his proofs of loss before
he can bring his action unless the parties shall provide
otherwise, that is to say shall agree that such a length
of time shall not elapse after completion of his proofs
of loss before he can bring his action. This being the
literal construction of the 17th condition I think we
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should so read it to prevent the plaintiff’s right of -

action being, as it would now be, wholly barred by
‘the provision of the 22nd statutory condition which

provides that ,

Every suit, action or proceeding against the company for the re
covery of any claim under or by virtue of the policy shall be abso-
lutely barred unless commenced within the term of one year next
after the loss or damage occurs,

For the above reasons I am of opinion that the
appeal should be dismissed with costs.
' Appeal dismissed with costs.
Solicitors for appellants: Morphy & Millar.
Solicitors for respondent: McCarthy, Osler, Hoskin
& Creelman.
U]
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HUGH BRADY (PETITIONER-PLAIN-

; APPELLANT;

AND
MICHAEL STEWART, et al, (DE-
FENDANTS) 1euveveneeeannseoruesenr suvereens } RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Litigious rights, sale of— Arts. 1582-1583--1584, § 4 C. C. (P. Q.)

B. became holder of 40 shares upon transfers from D. & al, in the
capital stock of the St. Gabriel Mutual Building Society. At the
time of the transfers the shares in question had been declared
forfeited for non-payment of dues. Subsequently by a Superior
Court judgment rendered in a suit of one C., other shares, which
had been confiscated for similar reasons,- were declared
to be valid and to have been 1illegally forfeited. Thereupon B.
by a petition for writ of mandamus asked that he be recognized
a8 & member of the society and be paid the amount of dividends
already declared in favor of and paid to other shareholders. B.’s
action was met, amongst other pleas, by one, setting forth : that
B. had acquired under the transfers in question, litigious
rights and that, by law, he was only entitled to recover irom
the respondents the amount he had actually paid for the same,
together with legas interest thereon and his cost of transfers.

Held, affirming the judgment of the court below, Fournier and
Henry JJ. dissenting, that at the time of the purchase of said
shares, B. was & buyer of litigious rights within the provisions of
Art. 1583 C. C,, and under Art. 1582 could only recover from
the liquidators the price paid by him with interest thereon.

Also, that the exception in Art. 1584 § 4 of C. C. only applies to the
particular demand in litigation which has been confirmed by a
judgment of a court, or which having been made clear by
evidence is ready for judgment.

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada, Appeal side (1) affirming the
judgment of the Superior Court, maintaining a plea of
litigious rights.
#PresENT-—-Sir W, J, Ritchie C.J. and Strong, Fournier, Henry and
Taschereau JJ.
() M. LR 2Q B: 272,
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The appellant sued the respondents, the liquidators
of the St. Gabriel Mutual Building Society, claiming
a mandamus to compel them to acknowledge him as a
shareholder in the society, and to collocate him for
dividends on 40 shares, he held under transfers, on
equal terms with other members. The principal plea
set up by respondents was that appellant was a buyer
of litigious rights and under Art. 1582 of the Civil
Code, could only recover the price paid, with interest
thereon.

The material facts of the case are as follows:
Hugh Brady, the appellant, purchased from George
Dalrymple, Samuel McFee, Alexander Coultry and
William Haddlesley, all members of the St. Gabriel
Mutual Building Society, their books or shares in the
latter. At the time of this purchase, the books be-
longing to these members had been confiscated and
declared forfeited for non-payment of dues. Dalrymple
and the other shareholders (appellant’s vendors had
been notified of such forfeiture, and had acquiesced
therein, until the society went into liquidation.

Subsequent to the society going into liquidation, the
appellant, not a member of the said Society, procured
from the shareholders above mentioned, transfers of
their respective books or shares for a consideration, in
most of the cases, of twenty five cents on the dollar of
the amount each had paid into the society ; and in one
case, as the evidence discloses, in consideration of the
sum of $15 dollars, another further sum being payable

in the event of the appellant being successful in his

proposed lawsuits against the respondents for the
recovery of the whole amount of the said books or
shares.

Subsequent to the acquisition of these books or
shares by the appellant, a test case, on behalf of the
shareholders, whose books had been foxfeitéd but not
tra.nssffrred, was institnted against the respondents by
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one Rev. Mr. Charbonneau, whose shares had been so
forfeited ; and the Court of Queen’s Bench, in appeal,
held that the forfeiture in question, not having been
accompanied by all the formalities required by law,
was insufficient and illegal. It was subsequent to
this judgment that the appellant instituted his action,
in which were rendered the judgments now appealed
from.

Doherty for the appellant.

The question is whether art 1588 of the Civil Code
applies, At this time when the present appellant ac-
quired these shares were they litigious rights ? Refers
to report of the case in 2 M. L. R. 272, and Troplong

_Vente (1) ; Marcar dé Droit Civil (2).

Curran Q.C. for the respondent cited Pothier, Contrat
de Vente (8) ; 4th Report of Codifiers (4) on arts. 99-100
now arts, 15652, 1588 C. C. (4).

Sir W. J. Rircrik C. J—There can be no doubt that
at the time this purchase was made the shares had
whether rightly or wrongly been declared confiscated
and forfeited by the cornpany for non payment of dues,
and that the company at the time of the transfer were
insisting on the validity of such confiscation and for-
feiture and did not withdraw such contention until
the decision of a suit by another party, whose shares
had been similarly confiscated and forfeited, where-
by such confiscation and forfeiture was declared
invalid, and there can be no doubt that it was
well understood by all parties that an action for the
recovery of the rights claimed would be necessary, in .
fact the purchase was made on speculation by appel-
lant with full knowledge that the company considered
the forfeiture effective and the claim disputed, and in
the belief that before anything could be realized litiga-
tion would be necessary.

(1) Vol. 2 par. 987 p. 486. (3) Nos. 583, 500,
+ {2) Vol.6onarts. 1699-16TON.S. (4) Vol. 2 p. 70,
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The evidence of the appellant himself is conclusive 1887

to my mind, and as to the litigious character of the Brioy
.

right sold establishes the*case of the respondent. STEWART.
vOn his examination as to the purchase of these shares Ritehie O,
he says :— —_—

I bought them at very reduced prices. I paid Alex. Coultry $40.50
for his shares; I paid Sam. McKee §51.25 for his shares; I paid to
Wm. Haddlesley $19.25, and I paid to Geo. Dalrymple $15 for his
shares, with the understanding that if I succeeded in getting the
whole amount paid on his shares I would give him a further sum of
$15. Thus he only paid $126 for shares which, according to hig
claim, would give him $727.75 for dividends already declared, as
well ag establish his rights to the future dividends.

McKee says :—

I understood that a lawsuit would have to be instituted before we
could get the amount, and I sold Brady the books at his own risk ;
and Wm. Haddlesley being asked whether he sold a lawsuit, answer-
ed, “ I understood it that way, certainly.”

As William Haddlesley says :—

I am one of the former shareholders of the St. Gabriel Mutual
Building Society. I was in possession of the book, no one hun-
dred and forty-six (146) which I have now before me, and on which
was paid seventy-seven dollars (§77.00). After paying that amount
I stopped payments, and after stopping payments the socie'y con-
sidered me confiscated. I had received several notices that I was
in arrears, and after a while I was informed that my book was con-
sidered confiscated.

It was after liquidation that I sold my book to the best of my
belief, before seliing my book I remember at least once that I went
to the plaintiff’s Brady’s house at a meeting of the forfeited share-
holders. We had the meeting for the purpose of clubbing together
to fight the directors or liquidators, and to try and receive the
amount of our books. Our intention that is the intention of the
meeting and of myself, one of them, was to take legal proceedings
against the liquidators, Some time after I sold my book to the
plaintiff, Hugh Brady, for the amount stated in transfer, of twenty-
five per cent. on the amount paid.

Q. So that in fact at the time you sold your book, you sold a law
suit ?

A. I understood it that way certainly, but I was clear, of the
whole thing; that was what I understood.

Q. You could not get the amount without & suit before you sold
to Mr. Brady ?

A. No, s
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1887 And T do not think that a subsequent decision
Brapy ina suit by another party that a similar confisca-
s m;,r.uz'r. tion had been declared of no’ effect, can avail the ap-
__— _ pellant under the 4th exception of art. 1584, C. C., viz.,
th(’_hl_ec'J'that the provisions of art. 1582 do not apply “ when
“the judgment of a court has been rendered affirming
*“the right or when it has been made clear by evidence
‘“and is ready for judgment” because I agree with the
majority of the Court of Appeal as appears by the
judgment of that court as delivered by Mr. Justice
Cross,” that it only applies to the particular demand in
. litigation, having been confirmed by the judgment of a
court,” or when it has been made clear by evidence

and is ready for judgment.
I think that the judgment of the Court of Appeal

should be affirmed.

StrRONG J.—I am of the same opinion for the reasons
given in the judgment of the Court of Queen’s Bench.

FourNiER J.:—Il est admis que l'appelaut est de-
venu membre de la “Société mutuelle de construction
de St. Gabriel,” en vertu de divers transports quilui ont
été faits par George Dalrymple, William Haddlesey,
Alexander Coultry et Samuel McPhee, des actions que
chacun d’eux possédait dans le fonds social de la dite
société. Par résolution du 19 juillet 1879, cette société
constituée en vertu du ch. 69 des Statuts duBas Canada
s'est régulidrement mise en liquidation conformément
aux dispositions de 'acte. Les intimés liquidateurs ayant
omis le nom de l'appelant de la liste des actionnaires,

" celui-ci s'est adressé a la Cour Supérieure pour se faire
reconnaitre comme propriétaire de ‘quarante actions
dans la dite société et faire ordonner aux liquidateunrsde
le porter sur la feuille de dividendes des deniers

- provenant de la réalisation des biens de la dite société

* pour la somme de $727.75 pour sa part des dividendes

déja déclarés,
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Les intimés ont produit en réponse & cette demande Lsiz

plusieurs plaidoyers qui ont été ou rejetés ou abandon- Braoy
nés, 3 exception de celui par lequel ils ont alléguéd g .oizn.
que par les divers transports qui avaient &té faits & ——
. . . Fournier J.

I’appelant il est devenu acquéreur de droits litigieux,”  __
et quen vertu de la loi il ne pouvait réclamer d’eux

que le montant qu'il avait actuellement payé pour
acquérir ses actions, avec l'intérét et les frais de trans-

ports. La seule question qui s’¢léve en cette cause est

de savoir si les divers transports acceptés par ’appelant
peuvent é&tre considérés comme une cession de droits
litigieux donnant aux intimés le privilége de réclamer

le bénéfice du retrait accordé par l'art. 1582, C. C.

La nature des créances dont I'appelant est devenua le
cessionnaire n’a certainement rien de litigeux, il s’agit
d’actions pour des montants déterminés, réguliérement
souscrites, dans le fonds social d’une société réguliére-

ment constituée en vertu de laloi. Les souscripteurs
originaires en ont fait cession & I'appelant pour valable
considération et sa position, comme les représentant en

vertu des transports qui lui ont été faits, est admise.
Peut-on signaler dans tous ces faits qui constituent
Pappelant créancier des actions en question, un seul

point litigieux ou contestable, il est-évident que non.

Un droit est litigieux, dit 1'article 1583 C. C., lorsqu’il

est incertain, disputé ou disputable par le débiteur.

Cet article n’a évidemment ancune application aux

faits concernant la cession dont il s’agit. Il est impos-

sible de considérer qu’il y ait la moindre incertitude

au sujet de l'existence de la créance; aucune contesta-

tion n'étant soulevée dans la cause au sujet du droit -
lui-méme, on ne peut pas non plus dire qu’il est dis-

puté, et enfin il est clair qu'il n'est pas disputable en
conséquence de I'évidente certitnde de son existence.

11 ne doit passuffire 4 un débiteur de dire sans aucune
apparence de raison qu’il dispute ou conteste sa dette

pour rendre celle-ci disputable. Cela ne peut dépendre

A
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1887 de la volonté seule du débiteur. La loi indique elle-
Braoy méme quil faut pour cela un motif, elle signale en
Sm:v'Am-. premier lieu 'incertitude du droit. Ce défaut doit
—— _ provenir de la nature de la créance -elle-méme.
Fournier J. L’article, en ajoutant que le droit doit &tre disputé ou
disﬁu.table, signifie sans doute que ce sera pour des
motifs attaquant la créance elle-méme, comme si par
exemple le débiteur niait la considération, alléguant
fraude, etc., ou enfin pour toutes autres raisons qui
pourraient faire perdre & la créance cédée son caractére

de certitude.

Les intimés n’ont absolument rien de ce genre a
opposer & la créance cédée. Leur prétention qu’elle est
litigiense n'est que le résultat d'une erreur palpable
de leur part. A Pépoque du transport en question
il se trouvait un certain nombre d’actionnaires qui
g'étaient laissés tomber en arrérage. Sous l'impres-
sion que dans le cas de défaut de paiement aprés un
certain délai les réglements de la société pronongaient
de plano contre les actionnaires en retard la peine de
confiscation de leurs actions, et croyant que cette
peine avait été prononcée parce que leurs noms
n’apparaissaient pas dans la liste des actionnaires, les
liquidateurs avaient d’abord décidé de les traiter comme
ayant perdu leurs droits. Mais les actionnaires se trou-
vant dans ce cas, se liguérent pour porter dans leur

’ intérét commun cette question devant les tribunaux. Le
cas du Rév. M. Charbonneau en tous points semblable a
celui de 'appelent, fut choisi pour décider la question.
I1 fut établi qu'il n’y avait en aucune confiscation de
prononcée ni par la loi ni par les directeurs de lasociété,
des actions sur lesquelles il y avait des arrérages a
payer. L’honorable juge Mathieu qui a prononcé le
jugement dans cette cause le 16 aott 1883, résume
ainsi les faits dans quelques-uns de ses considérants : —

Attendu que le requérant a répondu que ses actions n'avaient pas
&té confisquées et qu’il n’avait jamais cessé d’étre membre de la dite
80ciété ; que la cection 4 des réglements de la dite société pourvoit
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4 l'envoi d’avis aux membres arriérés, mais ne déclare pas la. confis-
cation et n'autorise pas le secrétaire & faire cette confiscation ;
que I'expiration du délai, aprés ’envoi de 1’avis ne constitue pas la
confiscation ; mais qu'il fallait que cette confiscation fiit déclarée
par la socleté, et qus les directeurs mémes n’avaient pas le droit de
confisquer les actions: que les directeurs n’ont jamais passé de réso-
lution confisquant les actions du requérant ; que les rapports des
directeurs n'ont jamais mentionné que les aciions du requérant
avait &té confisquées, et que cette mention eit-elle 6té faite, cela
n’aurait eu aucun effet sur la question en litige; que la prétendue
confiscation ailéguée par les défendeurs est illégale :

Considérant que par la section 15 de 'acte concernant les sociétés
de construction, chapitre 69 des statuts refondus du Bas-Canada, il
est décrété que chaque telle société pourra confisquer et déclarer
confisquées en faveur de la société les actions de tout membre qui
pourra négliger de payer, ou qui doit des arrérages sur le nombre
des versements qui pourra étre fixé par aucune stipulation ou regle-
ment ; '

Consgidérant qu'il parait évident par les dispositions de cette sec.
tion que chaque cas particulier doit étre soumis & la sociélé qui doit
donner une décision et déclarer confisquées les actions du membre
8'il se trouve dans les cas mentionnés dans les réglements oi il aura
encouru la confiscation ;

Considérant qu'il n’est pas prouvé que la dite société se soit jamais
prononcée sor la confiscation des actions du requérant, et que le
contraire appert par la preuve, et qu’il est constant qu'il n'y a jamais
eu telle confiscation ;

Considérant que la prétention des défendeurs que la confiscation
a eu lieu de plein droit par I'avis donné et par l'opération de la dite
section 4 des dits réglements est mal fondée; que cette section 4
des dits réglements n'a pas la portée que les défendeurs lui donnent,
et que si cette disposition des dits réglements avait ce sens, il s'en
suivrait qu'elle serait illégale comme contraire aux dispositions de
ls dite section 15 du dit statut, et qu'il est décrété par le dit statut
que les rdglements ne pourront pas &tre contraires 3 ses dispositions ;

Considérant que la confiscation des actions du dit requérant ne
pouvait étre prononcée sans que le requérant efit £t4 mis légalement
et régulidrement en demeure; qu’il n’est pas prouvé qu'il ait eu
mise en demeure régulidrement et que la confiscation méme n'est pas
prouvée ; que le nom du requérant n'a pas été rayé de la liste des
membres avant la mise en liquidation de la dite société; que la
requéte du dit requérant est bien fondée et que les défenses des
dits défendeurs sont mal fondées ;

On voit par les motifs donnés par I'hon. juge qu'il

-1’y avait aucune raison de fait ni de droit pouvant

89
1887

A e
Brapy
0.
STEWART.

Fournier J.
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1887  justifier la confiscation des actions du Rév. M. Char-
Braby bonneau. Les faits de cette cause étant absolument
TR AR, les mémes, il faut en conclure égalementqu’il n’y a
—  pas eu et qu'il ne pouvait pas avoir lieu & la confisca-
Foumle* J-tion des actions de I'appelant. Comme c’est unique-
ment sur ce motif de confiscation que les intimés se

sont appuyés pour prétendre que la cession faite a
Pappelant en était une de droits litigieux, il est évident

que cette prétention est absolument sans fondement et
conséquemment que les droits cédés n’étant pas dispu-

tables par la société intimée, il n'y avait pas lieu
d’mvoquer le bénéfice de 1'art. 1582. '

Malgre la prétention contraire des intimés, les appe-
lants et plusieurs de ses cédants savaient que les droits
en question n’étaient pas litigienx ; quelques-uns d’eux
il est vrai comprenaient qu’en conséquence de lerreur
des intimés, au sujet de la confiscation, une action
pourrait étre nécessaire pour rétablir la vérité sur ce
point.

Les intimés ont cité dans leur factum une partie du
témoignage de l'appelant pour prouver qu’a sa con-
naissance les droits en question étaient litigieux. Cette
citation de leur factum lui a fait dire d’'une maniere
absolue :

Of course, it is because these shares were disputed that I bought
them at reduced price.

I1 y a erreur dans la citation par 1’om1ss1on des mots
suivants: “in the way they were.” Ce qu’il a réelle-
ment dit d’aprés le dossier, c’est ce qui suit :—

Of course, it is because these shares were disputed in the way they
were that I bought them at reduced price.

La différence dans le sens de ces deux phrases est
évidente. D’aprés celle du factum on lui fait dire
d’une maniére absolue qu’il a acheté a prix réduit
parce que les droits étaient disputés; tandis que dans
son témoignage, en ajoutant; “in the way they were,”
il disait en réalité qu'il a acheté a prix réduit par suite
de la prétention erronée qu’il y avait eu confiscation.
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D'ailleurs, dans une autre partie de son témoignage, il 1887
dit positivement qu’il savait que cette prétention était Braoy

P4 .
erronce. . . X ) ) . SrtEwarr.
Je ne crois pas qu'il y ait eu d’incertitude au sujet —

Fournier J.

des droits cédés ; mais en supposant qu'il y en eut eue
a une certaine époque dans l'esprit de quelques action-
naires, il n’y en avait certainement plus lorsque 1'ap-
pelant a intenté son action. Alors celle du Rév. M.
Charbonneau qui n’avait &té prise que pour faire
décider la légalité de la prétendue confiscation était
jugée et avait donnée gain & ceux qui avaient soutenu
le contraire. L’appelant, a1la vérité, n’étant pas nomi-
nalement partie dans cette cause, ne peut invoquer ce
jugement comme devant avoir force de chose jugée,
mais comme 'un des intéeressés qui ont pris part aux
délibérations des auntres actionnaires, dont le résultat a
été d’adopter le moyen d'une poursuite au nom du
Rév. M. Charbonneau pour faire décider par les cours
la question de confiscation, il peut certainement invo-
quer ces circonstances pour démontrer qu’a sa connais-
sance personnelle, si son droit avait pu étre litigieux,
il avait, au moment de son action, cessé de P'étre ;
qu'étant alors devenu certain par 1’effet de cette déci-
sion, il pouvait invoquer avec avantage l'exemption
créée par le paragraphe 4 de l'article 1584.

Par ces motifs, ainsi que pour les raisons exposées par
Thonorable juge Ramsay dans ses notes sur cette cause,
je suis d’avis que I'appel devrait étre alloué avec dépens.

HenrY J.~COoncurred with FoUurRNIER J.

TaSCHEREAU J.—The appeal should be dismissed
for the reasons mentioned in the judgment of the
Superior Court

Appeal dismissed with costs.

Solicitors for appellant : Doherty & Doherty.

Solicitors for respondents: Curran & Grenier.
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W. A. REBURN (DEFENDANT)............... APPELIANT ;

AND

LA CORPORATION DE LA PA-
ROISSE DE STE. ANNE DU; RESPONDENT.
BOUT DE L’ISLE (PLAINTIFFS)..

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Municipal Council— Powers of—Improvement of roads—Procés-ver-
bal homologated--Effect of Aris. 100461, 705 M, C. (P. @.)—
Appeal R. 8. C. ch. 135 sec. 29 (b).

Where a procés-verbal of a Municipal Council directing improve-
ments to be made on a portion of a road situated within the
municipality has been duly homologated, it cannot subsequently
be set aside by an incidental procedure, but, like a by-law it
can only be attacked by a direct procedure as indicated in the
Municipal Code (P. Q.) arts. 100-461, .

Parent v. Corporation St. Sauveur, 2 Q. L. R. 258, approved.

By a proces-verbal made by the Municipal Council of Ste. Anne du

. Bout de I'Isle a portion of the road fronting the land of one R.
was ordered to be improved by raising and widening it. Upon
R.s refusal to do the work the Council had it performed, paid
$200 for it and subsequently sued R. for the said $200.

The Court of Queen’s Bench, P. Q,, on appeal affirmed a judgment
in favor of the Municipal Council for that amount. On appeal
to the Supreme Court it was

Held, Per Fournier, Henry and Gwynne J.J. (Strong and Taschereau
J.J. dissenting, and Ritchie C.J. expressing no opinion on the
point) that although the matter in controversy did not amount
to $2,000, yet, as it related to a charge on the appellant’s land
whereby his rights in future might be bound, the case was ap-
pealable. R. 8. C, ch. 135 sec. 29 (b).

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal sule) afirming the
judgment of the Superior Court.

This was an action brought by the respondents against
the appellant to recover the sum of $200 paid by the

*Present—Sir W, J. Ritchie C. J. and Strong, Fournier, Henry,
Taschereau and Gwynne J.J.
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respondents to one W. A. Reburn, for raising and wid- 1887
ening the road fronting appellant’s property situated Rgayzy
within the municipality of the Parish of Ste. Anne du L Conpog.a-
Bout del'Isle in virtue of a procés-verbal duly homolo- moxpera
gated by the said Municipal Council the 20th August, FAEomtn b8
18%74. pu Bour pr
To this action the appellant pleaded inter alia the L’_[in )
nullity of the procés-verbal for irregularities and that the
road ordered by the procés-verbal is a macadamized road
and county councils alone have jurisdiction to order
them. ‘
The procés-verbal made by the council contained the
following directions:—
8. That the said road be raised with stones to-wit,
with large stones at first and then with small broken
stones, not more than two inches square so as to make
an even surface six inches higher in the middle than
at the sides.
“ 4. That the said road be made 26 feet wide on its
whole length.
“That the work to raise and widen the said front
road of W. A. Reburn be done by the interested parties
as follows:
“The said W. A. Reburn shall do alone at his own
expense the whole work necessary to raise and widen
his front road according to the paragraphs 8 and 4 of
said proceés-verbal, upon a length of 666 feet and 8 inches
beginning at the north-eastline of his property and the
remainder to be done by all the proprietors of land
sitnate between the boundary of the Parish to and in-
cluding the property of Joseph Petit dit Lamarche.”
The appellant appealed from the municipal council
to the county council and the procés-verbal was upheld.

Laflamme Q.C. for appellant.

This case depends on a single question of municipal
law, namely : What was the authority of the council
to alter the road under the circumstances of the case ?
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SUPREM = COURT OF CANADA, {VOL. XV.
The road is a highway established from the begin- -

R;;m ning of the colony on the Island of Montreal. To the

La CORPOBA

parish is asmgned certain authority with respect to

rioN b Lo Toads and brldges, and it has control of county roads,

ParoissepE

STE. ANNE

pU Bour br
IsLE,

that is, roads between two local municipalities.

In this case the road which has been opened since
the establishment of the colony had never been alter-
ed ; the municipality of the parish of St. Anne order-
ed a procés-verbal to alter it. This procés-verbal remain-
ed in abeyance during the month jof May 1877, and
then the appellant petitioned the council to be relieved
from the work.

Two things were asked for by the petition, the alter-
ation of the road and relief from the work. The for-
mer was granted and the road ordered to be raised ;
the prayer for relief was refused.

The council appointed a superintendent of the work
who made a report ; this report was confirmed by the
council and Reburn was ordered to macadamize the
road in front of his property. He considered this be-
yond the authority of the council ; that they could
impose such a duty on all the land owners but not on
a particular one and disobeyed the order ; whereupon
the council ordered the work to be sold. It was
bought by a son of the appellant who, on an action to
recover the amount, pleaded want of authority. The
court held that the order should have been appealed
from and that the father was estopped by the act of
his son in purchasing.

But there was an appeal from the order. The ap-
pellant represented to the council that it was illegal.
See 8 L. N. 6Y.

It is submitted that this is not local, but county,
work and could only be ordered by the county. Arts
754 and 757 Mun. Code. Arts. 533-534.

Bisaillon for the respondents.

It is submitted that there is no right of appeal in
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thisjcase. No future rights are involved ; the appel- 1887
lant is merely called upon to pay $200 in consequence Rgnyny

of not performing work ordered by the council. If he L o poRA-
does the work that is an end of the matter. See Lée mox pr1a
Curé de la St. Vierge v. Bank of Toronto (1). EAROISSEDE

: TE. ANXE

Then as to the merits. The appellant himself peti- pv Bovr pe
tioned the County Council to have an action taken L:I_SI;E‘
about this road and under Art 794 a superintendent
was appointed and his procés verbal was duly homolo-
gated.

The raising and widening of a road is not macadam-
ising it and therefore the local council had jurisdiction
over this matter under article 802 Mun. Code.

It is contended that this is a county road, but the
appellant has admitted the jurisdiction of the local
council, by his petition. Art. 755 Mun. Code says what
is a county road. ° ,

(Taschereau J.—We have no evidence to decide
whether it is a county road or not.)

(Strong J—The judgment in this case would not be
res judicata as to whether or not it is a county road.

This point was not raised in the proceedings.

(Mr. Laflamme.—It was never denied that it was a
county road.)

In his plea the appellant says it was a question to
be decided by the county council, We claim it is not
a road dividing two municipalities but only a connect-
ing road.

(Taschereau J.—Is it held now that because a road
connects two municipalities it is a county road ?)

That point was raised for the first time in the court
of appeal and all the judges were of opinion that a
connecting road is not a county road. See Harrison’s
Municipal Manual (Ont.) (2).

It is claimed that a road can only be macadamised
by a majority of the owners interested but, as I have

(1) 12 Can. 8. C. R. 25, (2) 4 Ed. p. 50,
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1887 gaid, it is not a macadamised road. When the council
Rusory only raise or widen a road there is no necessity for
v.  gnch majority.
Lﬁggi?i: He may be exempted but in this case he was not
Ié:‘;?‘f:;; exempted by the procés verbal, which is final and
pv Bour pe Will not now be disturbed.
LE‘P‘ Cites Parent v. Corporation of St. Sauveur (1).

- Laflamme Q.0. in reply. The appeal should be
allowed on two grounds. First, rights in future are
affected. It also brings up the question of the muni-
cipal by-law. The procés-verbal when homologated by
the council becomes a by-law. In our province there
must be an action to quash, there is no such thing as
a rule for that purpose.

Art. 802 Municipal Code must be read in conjunction

with art. 538.

Sir W. J. Rircuik C. J.—Whether this case is ap-
pealable or not I think it should be dismissed on the
merits. The appellant has nottaken the proper steps
within the proper time to discuss the validity of the
procés-verbal and other proceedings in the case. The
appellant appears to have appealed in this case and his
appeal was dismissed and the procés-verbal appears to
have been homologated.

It is not competent to attack the validity of the proceés-
verbal by an incidental procedure, but, like a by-law,
it should be attacked by a direct proceeding as indicat-
ed by the code municipal which puts the procés-verbal
on the same footing as by-laws in matters of appeal
and procedure. See Parentv. Corporation of St. Sauvewr
(2), and Art. 100 M. C. (P.Q).

StrRONG J.—I am of opinion that this appeal should
be quashed for want of jurisdiction.

FourNIER J.—La sec. 29 de Dacte 49 Vict., ch. 185,
réglant la juridiction d’appel & cette cour pour la
1) 2Q. L. R, 258, @) 2Q. L R, 258,
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province de Québec, met au rang des causes appelables 1887

. . s~
entre autres celles désignées, dans la s.8. b par les Resorx
expressions suivantes :— ’

La CorpoRra-
Relates.... ......, or to any title to lands or tenements, annual yroN & La

rents or such like matters or things where the rights in future might PAR0IS3E DE

STE. ANNE
be bound. pU Bour DB

La charge ou servitude imposée & Pappelant par le Lilsue.
by-law dont il se plaint est de sa nature permanente, woupmier J.
et a nécessairement l'effet d’affecter les droits futurs de ~— .
Iappelant dans la libre jouissance de sa propriété,

Pour cette raison je suis d’avis que la cause est appe-
lable.

L’appelant a été poursuivi par l'intimée pour la
somme de $200.00, valeur des travaux de réparation a
son chemin de front, ordonnés par un procés-verbal
dument homologué le 20 aofit 1887. Ces travaux con-
sistaient principalement dans ceux décrits aux articles
8 et 4 du dit proces-verbal, ainsi qu’il suit :—

30. Que le dit chemin soit haussé avec de la pierre, savoir, aves
de la grosse pierre d'abord, ensuite de la petite pierre cassée, de la
grosseur de pas plus de deux pouces carrés, de maniére a faire une
surface unie élevée de six pouces de plus au milien qu'aux bords;

{o. Que le dit chemin soit élargi pariout oit il sera nécessaire pour
que le dit chemin soit au moins de vingt-six pieds de largeur de route.

L’appelant a offert plusieurs moyens de défense a
cette action, entre autres la suffisance du chemin alors
existant pour les besoins du public, que si ces
travaux ordonnés étaient nécessaires ils auraient
dus étre mis a la charge de la municipalité, qu’il
n'y avait pas eu de demande pour ces change-
ments par la majorité des intéresses; irrégularité
de tous les procédés et surtout de ceux concer-
nant ladjudication des travaux ordonnés, et enfin
comme principal moyen de défense “ que le dit chemin
ordonné par le proces-verbal, est un chemin maca-
damisé lequel n’est pas dans les attributions d'un
conseil de municipalité, mais ne peut étre ordonné
que par le conseil de comté ou approuvé par lui.”

B
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1887 Dans wune réplique 'intimée a allégué que si le dit
Resuey Pprocés-verbal était irrégulier et illégal, le défendeur
v. . . e
La CompoRa- de'valt a,ppeler. en temps et lieu de la décision du con-
mion e La seil de la paroisse Ste. Anne du Bout de 1'Isle homolo-
ParoISSEDE . N »
Srr. Anve guant le dit procés-verbal.
DUﬁ}F;‘;"E La cour supérieure dont le jugement a été confirme
——  par celui de la cour du Banc de la Reine a maintenu
Fournier .1, prétention alléguée dans la réplique et pronomcé
jugement contre I'appelant pour la somme demandée.

Le réglement ayant été homologué le 20 aohit 1877,
et 'action signifiée a I'appelant seulement le 21 février
1881, il avait laissé depuis longtemps expirer le délai
pendant lequel le code municipal lui permettait d’atta-
quer le dit procés-verbal. En effet si l'appelant
voulait contester la validité du procés-verbal qu’il veut
maintenant faire déclarer nul, il aurait d procéder tel
que permis par le ch. 7 du code Municipal-Cassation
des réglements municipaux. L’article 705 porte :

Néanmoins toute taxe, contribution, pénalité ou obligation impo-
sée par un réglement sujet & étre cassé, et échue avant [a cassation
du réglement, est exigible noucbstant la cassation de tel réglement,
gi la requéte sur laquelle a été prononcée la cassation n’a pas été
présentce a la cour dans ies tr0ls mois apids Pentiée en vigueur du
réglement.

Quant aux procés verbaugx, réles, etc, l'article 100
décréte ce qui suit :—

Tout proces-verbal, rd.e, résolution ou auire crdonnance du con-
seil municipal, peuveat étre cassés par la cour de Magisirat ou par
la cour de Circuit du comté ou du distriet, pour cause d’illegalité, de
la méme manidre et dans le méme délai et avec les mémes effots
gu’un réylement municipal, et sont sujets 4 Vapplication des articles
46} et 705.

Dans la cause de Simard v. la Corp. du comié de
Monimorency (1), il a été décidé par la cour du Banc de
la Reine, que lorsqu’ aucune procédure en cassation
d’un procés-verbal ou acte de répartition n’a été faite,

par une partie intéressée sous les articles 100,
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461 et 705 C. M., dans le délai de trois mois %87
aprés les avis requis par la loi et relatifs & ces Rasox
documents, leur 16galité ne pourra 8tre mise en ques- L ConpoRA-
tion incidemment, sur un bref de prohibition, et ne ToNbELa
peut l'étre que par la procédure indiquée par le code s;fmisﬁ;:
(7 juin 1879). Une décision du méme genre (15 oct. DUL]?l‘;‘I’;.DE
1873) avait déja été rendue sur cette question par’hon. —
juge en chef Meredith qui avait jugé dans la cause de Fou:n_i_?r -
Parent v. la Corporation de St. Sauveur “ qu'on ne peut
attaquer la validité d’un réglement municipal au moyen

d’une procédure incidente ” (1).

Je reconnais cette doctrine comme correcte et appli-

cable 4 tout réglement qui fait voir & sa face qu’il

émane d’'une autorité compétente quels que soient
d’ailleurs les vices de forme dont il peut étre entachs,

et les intéréts qui peuvent étre blessés. Le réglement

ou procés-verbal en question était évidemment du

ressort du conseil municipal de l'intimée, et I'appelant

pour faire redresser les irrégularités et les griefs dont

il se plaint aurait dfi en appeler dans le délai de trois

mois prescrit par le code municipal. Cette réponse
s'applique également aux résolutions du conseil
approuvant les changements recommandés comme &

toute cette partie de son plaidoyer dans- laquelle il se

plaint d'irrégularités dans les procédés et d’injustice

en le soumettant & des charges qu'il considére - ex-
cessives, ce n'est que sur un appel qu'il aurait pu faire

réformer le procés-verbal suivant ses prétentions,

il était vrai, comme l'allégue I'appelant, que le

procés-verbal a de fait ordonné de macadamiser le

chemin en question, je ne crois pas que ’on pit dans

ce cas opposer & l'appelant les décisions ci-dessus citées.

Le conseil de paroisse n’ayant pas le pouvoir de faire

adopter le systéme de macadamiser les chemins que le
_conseil de comté peut seul ordonner, il serait évident

(1) 2Q. L. R. p. 258,
1
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1887 qu’il aurait agi sans aucune compétence et qu'aucun
Resoay tribunal ne pourrait donner d’effet quelconque & un
La Conrora. tel Téglement.
JIoN DE 14 Mais ici, I'intimée a-t-elle substitué le systéme de
Sre. Axxg macadamiser les chemins 4 celui ordinairement
DULI;J’I“S‘;‘;'DE suivi pour leur confection ? Je ne le pense pas. Il
—— ne g'agit que d'nne réparation & un bout de chemin
Fournier J. . . .

—- dont le sol est marécageux et qu'il s’agissait de rendre
plus solide. On avait d’abord pensé & changer 1'endroit
du chemin, mais aprés bien des considérations pour et
contre, exposées dans le procés-verbal du surintendant
spécial, le conseil en a conclu qu’il valait mieux con-
server ancien chemin existant depuis plus d'un siécle
et qui avait colité beaucoup de travail aux intéressés, te
ordonné en conséquence 'exhaussement du chemin sur
la terre de l'appelant, de la maniére indiquée ci-dessus.
Cette réparation ainsi ordonnée ne me parait pas étre
Vexercice du droit d’introduire le systéme du macadam
pour la confection des chemins. (Pest tout simplement
suivant moi I’exercice de la discrétion que peut et doit
exercer le conseil dans la construction et la réparation
des chemins sous sa juridiction. Il est vrai que ce travail
est onéreux, et qu'a I'endroit ol passe ce chemin sur la
terre de l'appelant sa longueur en est doublée en
conséquence d'un détour qu'il y a 4 faire. Le code
municipal a prévu ce cas et ordonne par l'art. 788.
qu'une moitié de ces travaux sera mise a la charge des .
autres intéressés. Cette diminution a laquelle 1'appe-
lant avait droit lui a ébé accordée. Le travail de
réparation tel qu'il a été ordonné me parait étre dans
les limites du pouvoir du conseil de I'intimée. Quant
aux irrégularités dont se plaint Pappelant au sujet de
I'adjudication des travaux, il n’a pas établi qu’elle Ini
avait porté le moindre préjudice. Il en a eu connais-
sance, un avis lui avait &t6 donné. D’aprés la preuve
la nature des travaux était parfaitement connu de tous
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et avait été clairement expliquée par Amable Vallée, 1287
Nt
Tinspecteur des chemins. D’ailleurs, comme l'entre- Resuzw
PN y . A ’ - , z V.
preneur était son fils, 'appelant lui-méme s’est intéressé |, «roons.
a les faire approuver par le conseil municipal et améme FLON D L
. , , . , 'AROISSE DB
fait préparer par un avocat la résolution adoptée par le S, Axse
: f o 1 ) : pu Bour pE
conseil municipal acceptant l'ouvrage en question. ™ ("

Appel renvoyé avec dépens. Pormmior 3.
HeENRY J.~1 am inclined to the opinion that this =
case was appealable, but on the merits I think the ap-
peal should be dismissed. It was an imposition to
oblige the appellant to macadamize the road in front
of his property, and expense to which his neighbors
were not subjected, but having allowed the money to
be expended and the time for objection in the way pre-
scribed to elapse, he cannot I think be permitted in

this action to do so.

TascHEREAU J.—I am of opinion to quash for want
of jurisdiction, with the costs as if quashed on motion.

GwWYNNEJ.~ Was of opintion that the case was ap-
pealable, but that on the merits the appeal should be
dismissed concurring with Fournier J.

Appeal dismissed with costs.

Solicitors for appellant: Laflamme, Huntington, La-
flamme & Richard.

Solicitors for respondent: Lacoste, Globensky, Bisail-
lon & Brousseawu,
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DAVID RATTRAY...... reerereracienseensanseas APPELIANT ;

AND
V. W. LARUE, ésqualité....... treveer cesrsees RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOUR
LUWER CANADA (APPEAL SIDE).

Substitution— Minors—Tulor ad hoc —Intervention—Status— Aris.
269-945 C. C.

In an action to account and for removal from trusteeship instituted
by the party who had appointed the defendant trustee and
curator to a substitution created by marriage contract, a tutor
ad hoc to the minor children and appelés to the substitution has
not sufficient quality to intervene in said snit to represent the
minors.

Art. 269 C. C. provides for the only case where a tutor ad koc can be
appointed to minors (1), Strong J. dissenting.

A PPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (ippeal side) (2) reversing
the judgment of the Superior Court which maintained
a demurrer to an intervention filed by the respondent
as tutor ad hoc to minor children in a suit pending
between William Herring, in his quality of curator to
the institute (grevé) and the appellant as trustee ap-
pointed to administer the property of the substitution.

The facts and pleadings of the case are fully stated
in the report of the case in the court below (2) and in
the judgment of Mr. Justice Fournier hereinafter
given.

Irvine Q.C. for the appellants.

First, as to the legality of the appointment of Larue.

* PrEsent.~Sir W. J. Ritchie C.J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

(1) Art. 269 C.0. is as follows : he is, for such case, given a tutor
«If, during the tutorship,a minor ad hoc, whose powers extend only
happen to have any interest to to the matters to be discussed.”
discuss judicially with his tuter, (2) 12 Q. L. R. 258,
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There was no property in which the minors were in-
terested and no occasion for the appointment of a tutor.
The fathe: was alive and was guardian of their persons;
if it was necessary to have a tutor a regular tutor should
have been appointed.

Larue has no legal status as a tutor ad hoc. Such .

tutor can only be appointed for a special purpose. The
law provides that the affairs of a minor, and the care
of his person, shall be in a tutor appointed in a par-
ticular way, and when the tutor cannot act, in the
interest of the minor a tutor ad hoc is appointed.
Art. 269 C.C. provides for the only case in which a
tutor ad hoc can be appointed. Here, no tutor was
appointed prior to the appointmeént of the tutored hoc

Secondly—Even if the tutor was properly appointed
he has no right to intervene. The act allows any
person likely to be affected by the result of a case to
be represented. In this case the decision would not
bind the children, nor affect them in any way. This
intevention is not to protect the children but to pro-
tect Herring, which is not what is intended by the act.
- Stuart follows: The law of Lower Canada in regard
to tutors is different from the modern law of France.
Under our law the parents of minors have no authority,
as such, over the latters’ property. Under the modern
law of France, during the time of the marriage ;the
father has the legal domination over the property of
the minors. Upon the death of one of the parents the
survivor is the legal tutor of the children. If the sur-
vivor dies one of the ascendants is the tutor by law ; if he
refuse, or if there be no ascendants, a tutor is assigned.

The following statutes and authorities were cited :
Arts. 269 and 804 C. C.; art. 14 C. C. P.; St. Norbert
&’ Arthabaska v. Champouz (1) ; Brousseaw v. Bedard (2) ;

Vallée v. Leroux (8).

(1) 1 Q. L R. 376. (2) 3 R. L. 447,
(3) 14 R. L. 553,

103

1887
RATTRAY
¥
LaArUE,



104 SUPREME COURT OF CANADA. [VOL. XV,

1887 Bossé Q.C. for the respondent.
Rarrzay  The appellant has waived the objection as to the
Lawes  Tight of intervention and cannot raise it now. Arts.
—  154-8466 C. C.

Then as to the appointment of Larue there is noth-
ing in the French law corresponding to art. 269 of our
code. See Marchant Code de la Minorité (1) ; Rolland
de Villargues (2).

It has never been necessary to appoint a tutor first
when the necessity for appointing a tutor ad hoc ex-
ists. Art. 269 does not contradict this. Arts. 225 to 346
show that it is specially provided for. There is no
change in the old law. The spirit of the law is that
whenever a party cannot speak for himself a tutor ad
hoc is appointed to represent his interest.

‘We have to deal with a demurrer and have not the
reasons why a tutor was not appointed ; unless there is
a plain infringment of the law the court wfll not infere.

The appointment is good on its face and should
stand. Dalloz (8). _

Lacoste Q.C. follows and refers art. 921 C.C.P., Proud-
hon Traité sur 'Etat des Personnes (4); Laurent (5).
Art. 956 C. C. :

STRONG J.—I consider the point involved in the ap-
peal one of those matters of procedure with which
this’court ought not to interfere. I am of opinion that
the judgment of the Court of Queen’s Bench should be
affirmed.

The judgment of the majority of the court was
delivered by

FourNIER J.—Le litige entre les parties en cette
cause s’est 8levé sur 'intervention produite par I'intimé

" (1) P. 585, (3) Verbo Minorité No. 253.
(2) Vol. 9 Vo. Tutelle Nos. 303  (4) Vol. 2 p. 381.
et seq. and 310-314. (5) Vol 4 No. 419.
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LaRue, en qualité de tuteur ad hoc, dans une action 1847
intentée par William Herring en sa qualité de curateur Rarreax
"4 linterdiction pour cause de prodigalité, de Dame [ -
Isabelle Abbott Young, épouse de Beverly R. Eppes, o}
demandant la destitution de I'appelant Rattray de sa  —
" position de fidéicommissaire (fruster) des propriétés
substituées par Madame Hppes en faveur de ses
enfants.
Lasubstitution dont il s’agit en cette cause a été établie
par Madame Eppes en vertu de son contrat de mariage
avec M. Eppes, avec réserve d’usufruit en leur faveur.
Henry Talbot Walcot et I'appelant, nommés fidéi-
commissaires pour 'administration des biens substitués,
acceptérent cette charge dont, plus tard, Talbot Walcot
sefit relever réguliérement. Le seul en office anjourd’hui
est 1'appelant qui est encore en possession des biens
substitués.
Herring en sa qualité de curatewr & Madame Eppes
a demandé la destitution de 1'appelant, parce que ce
dernier aurait pendant plusieurs années négligé de payer
la rente viageére créée par le contrat de mariage en faveur
de la meére de Madame Eppes, pour n’avoir pas place
pour le bénéfice de la substitution les capitaux qu'il
avait retirés, parce qu'il était devenu ipsolvable et
refusait de rendre compte. 1l concluait & la destitution
de Vappelant de ses fonctions de fidéicommissaire et
demandait un compte final de son administration.

En réponse a cette demande 1'appelant produisit un
compte faisant voir qu’il avait payé ce qu’il avait recu,
et que dans ces paiements se trouvait une partie du
capital substitué en faveur des enfants de Madame
Eppes, qu'il avait payé sur demande spéciale de Madame
Eppes et de son mari pour acquitter leurs dettes. Ce
plaidoyer est demenré jusqu'ici sans réponse. Se fon-
dant sur le fait qu'une partie des capitaux avait été

N

retirée, un conseil de famille fut convoqué & la réqui-

+
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sition de Herring. Ce conseil recommanda la nomina-
tion d’un tuteur ad hoc chargé d’intervenir dans lacause
de Herring, demandant la destitution de Rattray et de

prendre dans l'intérét des mineurs appelés a cette
substitution des conclusions semblables & celles de

_Herring.

L’appelant plaida par défense au fonds en droit a
l'intervention de W. E. Larue, présent intimé, qui avait
été élu tuteur ad hoc, et lui niant le droit d’invoquer
les moyens qu'il a allégués et le droit de prendre les
conclusions prises par son intervention.

La défense en droit fut maintenue et l'action ren-
voyée par ’honorable juge en chef Stuart. Sur appel,
le jugement fut infirmé par la cour du Banc de la Reine
4 la majorite de trois juges contre deux—faisant une
égalité d’opinions en sens inverse dans les deux cours.
C’est le jugement qui est maintenant soumis a la revi-
sion de cette cour. .

Parmi les questions importantes discutées par les
savants conseils des parties, tant dans leurs plaidoiries
orales que dans leurs factums, il en est une qui les

- prime toutes et dont la solution doit rendre inutile

Pexamen des autres. (Pest celle de savoir si 'interve-
nant nommé futeur ad koc & des mineurs qui n’avaient
pas encore de tuteur, posséde une qualité légale lui
‘donnant le droit de représenter des mineurs qui n’ont
pas de tuteur.

Quelles sont les fonctions du tuteur ad hoc, et quand
y a-t-il lieu d’en faire la nomination? L’article 269 C.C.
dit : :

8i pendant la tutelle il arrive que le mineur ait des intéréts a
discuter en justice avec son tuteur, on lui donne, pour ce cas, un

tuteur ad hoe, dont les pouvoirs s'étendent seulement aux objets &
discuter. .

D’aprés cet article il est évident qu'il ne peut y avoir
de tuteur ad hoc lorsque les mineurs n’ont pas encore
de tuteur avec lequel ils puissent avoir des intéréts 3

L ]
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discuter en justice. Sil'on prévoyait que ceux dont il
s’agit pouvaient avoir des intéréts a protéger en justice
ou autrement, c'est par la nomination d’un tuteur
ayant I'administration de leurs personnes et de leurs
biens, qu’il aurait fallu commencer. On ne pouvait
pas plus, dans le cas présent que dans aucun autre se
dispenser de procéder régulidrement, suivant les dis-
positions du code civil et du code de procédure. La
tutelle aurait di étre déférée aun pére, ou 3 son défaut
pour des motifs légitimes, au parent le plus proche.
Pour justifier cette omission, I'intimé argue des intéréts
du pére en qualité de grevé de substitution, comme
étant contraire & ceux de ses enfants qui sont les appelés
a cette substitution. Ce motif n’étant pas suffisant pour
exclure le pére de la tutelle qui lui appartenait de
droit, et dont I'exclusion ne pouvait avoir lieu que pour
raisons graves,comportant presque toujours contre la des
conduite du pére un blime sévére que ’'on devait éviter
deluiinfliger inutilement. L'existence d’intéréts contra-
dictoires entre le grevé et les appelés & une substitution
pouvait bien étre un excellent motif d’adopter le pro-
cédé voulu par le code civil pour la protection des
mineurs intéressés, mais ne justifiait nullement la
nomination d'un tuteur adhoc que le code n’indique
pas comme le procédé & suivre dans le cas qui nous
occupe. [L'intimé s’est évidemment trompé sur la
nature du procédé qu'il devait adopter. Dans ces cir-
constances, ce n'était pas un tuteur ad hoc qu’il fallait
nommer, mais bien d’abord un tuteur aux personnes et
hiens et, ensuite, pour 'exécution de la substitution,
un curateur & la substitution comme on verra ci-aprés
par le statut de Québec, 38 Vict. ch. 13. La question
de la légalité de la tutelle ad hoc, lorsqu’il n'y a pas
encore de tutelle aux personnes et biens n’est pas
nouvelle. Elle a été soulevée dans la cause de la Corp.
de St. Norbert d’Arthabaska v. Champoux, rapportée au
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ler vol. des L. R. Québec (1) et décidée par la cour de
Révision, composée de Sir Williaiz C. Meredith, alors
juge en chef, et des honorables juges Casault et Tessier.
Ce dernier dans ses notes sur cette cause se fait la
question suivante:

Notre code de procédure et mnotre code civil admettent-ils Ju
tutelle ad hoc dans ce cas ci?

Et il y répond comme suit :

Larticle 1278 du C.P.C. ne parle du tuteur ad hoc que lorsqu’il y
a déja un tuteur général pour controler 'intérét de celui-ci.

L’article 269 C.C. pourvoit au méme cas.

D’aprés ces orincipes, la tutelle ad %oc déférée au mineur est cer-
tainement annulable.

L’honorable juge Casault fait au méme sujet 'obser-

vation suivante :—

Mais la tutelle ad hoc n'est qu'une exeception au droit commun,
que le code nous permet d’employer seulement dans le cas ol les
intéréts du mineur sont en conflit avec ceux de son tuteur.

L’honorable juge Cross qui avec I'honorable juge
Tessier différait de la majorité de la cour du Banc dela
Reine dans cette cause, aprés avoir cité 'article 269
C. 0., dit :— :

It is therefore manifest that there is no room for a tutor ad %oc
for minors who have no tutor. :

Sir Andrew Stuart, juge en chef, qui a rendu le
jugement en cour Supérieure, dit aussi en parlant de
Particle 269 :—

Providing for the only case when a tutor ad koc can be appointed
to minors and establishes the limits of the powers conferred by said
appointment.

En 1871, I’honorable juge J. T. Taschereau, ci-devant
membre de cette cour avait également jugé dans la
cause de Brousseau v. Bédard (2) :—

Qu’un tuteur ad hoc, ne peut intenter une action pour un mineur
qui n’a pas de tuteur.

Comme on le voit, il y a une grande majorité des
opinions exprimées, jusqu’ici, par les juges sur la ques-
tion en débat, en faveur de la négative, contre l’affir-

(1) 1 Q. L R. 376. (2) 3 Rev. Lég p. 447.
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mative soutenue par les trois juges de la cour du Banc
de la Reine qui ont prononcé le jugement. L’opinion
des premiers étant fondée sur 'art. 269 C. C. qui ne me
semble pas laisser de doute a cet égard, jadopte leur
maniére de voir.

Pour confirmer ce que jai dit plus haut au sujet de
Perreur commise par I'intimé dans le choix du procédé
qu'il avait adopté pour la protection des appelés, il
suffit de référer a 'art. 945 C. C. C,, tel qu’amendé. Il
est vrai qu’en premier lieu cet article n’avait pourvu ala
nomination d'un curateur a la substitution que pour le
cas oul tous les appelés n’étaient pas nés, omettant ceux,
qui étaient nés, mais cette omission a été réparée par
lamendement qui décréte que;

Tous les appelés, nés et & naitre, sont représentés en tous inven-
taires et partages par un curateur & la substitution nommé en la
maniére établie pour la nomination des tuteurs. Ce curateur i la
substitution veille aux intéréts des appelés en tous tels inventaires
eb partages, et les représente dans tous les cas .auxquels son inter-
vention est requise ou peut avoir lieu.

D’aprés cet article, ainsi amends, il était clairement
du devoir de ceux qui voulaient protéger les intéréts
des appelés, de prendre ce moyen de les faire re-
présenter. Le curateur n’aurait pas eu, comme le
tuteur ad hoc des fonctions se limitant 4. sur-
veiller la contestation en cette cause et se terminant
avec elle; mais il anrait eu la surveillance générale
des intéréts des appelés, assisté aux inventaires et par-
tages et aurait pu aussi les représenter dans le présent
procés ; tandis que le tuteur ad hoc n’a aucun de ces
pouvoirs. Larticle 946 oblige le grevé a procéder
dans les trois mois a 'inventaire des biens substitués

et & la prisée des effets mobiliers. Au défaut du grevé‘

\

de faire procéder a cet inventaire, les appelés, leurs
tuteurs ou curateurs, et le tuteur a la substitution, sont

tenus de faire procéder & cet inventaire. Le code a,
comme on le voit, amplement pourvu & la protection
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des intéréts des appelés par la nomination d’un cura-

Rmmu teur a la substitution, dont les fonctions sont clairement

v.
LARUE.

Fournier J.

définies, et qu’aucune loi n’autorise un tuteur ad hoc

‘3 exercer. La tutelle ad hoc n’était done pas le mode a
adopter, mais bien la nomination d'un curateur a la

substitution.

L’honorable juge Taschereau m’a remis une liste
d’autorités sur lesquelles il se fonde pour arriver a la
méme conclusion que moi et je me fais un plaisir de les
ajouter 4 mes notes, viz:

Le défaut de qualité peut étre opposé en tout état de
cause, méme en appel. Re Gaulon (1); Re Lombard (2) ;

*Re Fabrique de Vico (8); Re Meysson (4) ; Re Richault

(6) ; Re Grandier (6); Bioche Procédure Vo. Exception
(7).

Authorities as to costs: Bioche, Proc. vo. dépens (8);
Boitard (9) ; Boncenne (10) ; Merlin vo. dépens (11);
Merlin vo. Bénéfice d'invent (12); Pigeaun (18); St
Jacques vo. Parent (14); Pothier, Des personnes et
choses (15) ; Henrys (16).

Par tous ces motifs, je suis d’avis que l'appel doit

atre admis.
Appeal allowed with costs against

the respondent personally.
Solicitors for appellant : Caron, Pentland & Stuart.
Solicitor for respondent: J. G. Bossé.

(1) 8.V. 33, 1,478, . (9) 1 Val. No. 286.
(2) 8. V. 36, 2, 485, (10) 2 Vol. p. 583.
(8) 8. V. 43,1, 218, (11y Par, VIIL

() 8. V. 58,2, 397. (12) Par. XIV.

(5) 8. V.69, 1,242, (13) 1 Vol. 418

(6) 8. V. 80, 1, 342, (14) 2 Rev. Lég. 95.
(7) No. 189, (15) P. 616.

(8) Nos. b4, 123, 128, 136, 136 (16) P. 438 2nd ed. in fine,
ot seq.
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JAS. B. MACKINN: O\I (PETITIONER)..ccss.. APPELLANT ; -

AND

ALPHONSE KEROACK (PLAINTIFF)..... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Capias— Petition fo be discharged—Judgment on—Appealable under
sec. 28 of ch. 135 B 8.C,, Aris 813-821 C. C. P.—Fraudulent pre-
Jerence—Secreting— Art. 798 C. C. P.—Promissory note dis-
counted—Aris 1036-1953 C. C. P, (P.Q.)

A writ of capias having beenissued against McK. under the provi-
sions of art. 798 of C. C. P. (P. Q.) he petitioned to be discharg
ed under art. 819 C. C. P. and issue having been joined on the
pleadings under art. 820 C. C. P., the petition was dismissed by
the Superior Court. From that judgment McK. appealed to
the Court of Queen’s Bench for Lower Canada (appeal side) and
that court maintained the judgment ot the Superior Court.
Thereupon McK. appealed to the Supreme Court of Canada.

On motion to quash for want of jurisdiction ;

Held, that the judgment was a final judgment in a judicial proceed-
ing within the meaning of sec. 23 ch. 135 R. 8. of C. and there-
fore appealable—Taschereau J. dissenting. Stanton v. Canada
Alantic By, Co. reviewed (1).

On the merits it was:

Held, per Ritchie C.J., Fournier and Taschereau JJ. that a fraudulent
preference to one or moie creditors is a secretion within the
mesning ot art. 798 C.C.P. '

Algo, that an endorser of a note discounted by a bank has the right
under art. 1953, C. C. to avail himself of the remedy provided
by art. 793 C. C. P. if the maker fraudulently disposes of his
property (Strong, Henry, Gwynne JJ. contra )

The court being equally divided the appeal was dismissed withous
costs.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (Appeal Side) (2) sitting at
Montreal, rendered on the 27th day of January, 1887,

*PrEseNT.~Sir W. J. Ritchie C. J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

(1) Cassels’s Digest 249, (2) 15 Rev. Lég. 34,
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and confirming a judgment of the Superior Court, dis-

Maczivvoy missing a petition of the appellant to quash a writ of

.
KEroaok.

——

capias ad respondendum issued against him by the res-
pondent ‘

This was an action brought by the respondent on °
the 26th November, 1888, against the appellant to
recover the sum of $29,686.09, being the amount of

" 21 promissory notes signed by Sharpe & Mackinnon,

the appellant firm, and was instituted by a writ of
capias upon an affidavit of the respondent, alleging
that the respondent had reason to believe and verily

‘believes that the appellant was about immediately to

leave the Province of Canada with intent to defraud
his creditors in general, and the respondent in particu-
lar, and that the departure of the appellant would
deprive the respondent of his recourse. In the affi-
davit were given the reasons for the belief of the said
respondent, and also in the said affidavit the respon-
dent swore that the said appellant had secreted and
made away with, and was about immediately to
secrete and make way with his property and effects
and the effects of the firm of Sharpe and Mackinnon,’
with intent to defraud his creditors in general and
the respondent in particular.

The appellant fyled a petition to be discharged from
arrest under said capies, in which he denied the
allegations of the affidavit, also alleging in the said
petition that the notes mentioned in the affidavit,
were the property of third parties to whom respondent
had sold and transferred them, and that respondent
had no interest in the present suit, but was merely
lending his name to third parties.

To this petition a general answer was fyled and the
parties went to proof.

At the trial it was proved that the promissory notes
sued upon had been given for value but had been
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endorsed and discounted by respondent at different 1887
banks in the city of Montreal at the time he made the Maczmwox
affidavit for capias. These notes were however subse- g,
quently filed in the record. —_
The facts relied on by the learned judge at the trial
for his finding that the appellant had been fraudently
dealing with his assets with a view of defrauding his
creditors are as follows :—
That in May, 1886, Sharpe & Mackinnon gave to the
Bank of Commerce, one of their creditors, a statement
of their affairs up to the 81st December, 1885, represent-
ing that they had a surplus of $386,439.24 which state-
ment was false and fraudulent. :
That in July, 1886, they had to borrow money to pay
their workmen and were on the eve of having to sus-
pend. . :
In the months of August, September and October their
affairs went on getting worse, until the 20th Novem-
ber, 1836, when they were obliged to assign.
Thatnotwithstanding their insolvent condition being
well known to them, they in the month of October
1886 sold goods to the amount of $48,393.74 on account
of which they received a sum exceeding $20,000 which
they applied tothe payment of certain creditors by way
of fraudulent preference and to the detriment of their
other creditors including the respondent.
That Mackinnon had paid fraudulently and by pre-
ference to the respondent and to his other creditors, at
a time when he knew he was insolvent, considerable
sums of money to the firm of McIndoe & Vaughan, to
Northey & Co. and other creditors.
~ That on the last day that the firm of Sharpe &
Mackinnon ran their business, the bookkeeper Dennis
and each of” the partners took some goods and realized
on them, and each one appropriated two hundred and
twenty dollars a piece.
8.
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‘Gireénshields for respondent moved to dismiss appeal

“Maoxmvox for want of jurisdiction, the appeal only relating to the

1. B
-- KERDAOR,

‘writ of capias and not finally disposing of the suit.
Citing arts. 1797-8 C. C. P. Blanckensee v. Sharpley (1) ;
-Cdrter v. Molson(2); Stanton v. Canada Atlantic Ry. Co.(3).

McMaster Q.C. and Hutchinson contra referred to
Arts. 819, 820, 821 C. C. Goldring v. Hochelaga Bank

(4); Philiips v. Sutherland (5) ; Shaw v. St. Louis (6).

The court decided to hear the appeal and reserve the
objection.

McMaster, Q.C., and Huichinson for the appellant.
The writ “of capias was asked for on two grounds:
First, that McKinnon was about to leave the country :
'Becondly that he was secreting his property in order

-to defraud his creditors. See Arts. 796-7-8 C. C. P.

The writ of capias must contain a special prayer

- ‘which, in this case, was for a money condemnation

-and that the debtor be imprisoned.

Arts. 819,-820, 821 C. C. P. provide for the discharge
of a prisoner under a writ of capias.

Keroack does not swear that he was the holder of
the notes, which had been discounted in three several
banks. See Daniel on Negotiable Inst (7); Byles on
Bills (8). '

~‘As to.the secretion see Gault v. Donnely (9) ; Reg.v.
Wynn (10) ; Emmanuel v. Hagens (11); Quebec Bank v.

© Steers (12) ; Wariren v. Morgan (18).

Gault v. Dussault (14) relied on by the respondent, is

‘riot-applicable. The facts in this case show a perfect

> 'swindle from beginning to end.

(1) 3L.C.J. 292 (8) 14 ‘Ed. p. 408.
(2) 25-L. C. Jur. 65. (9 1L C L J 1195 8.C. in
(O] Cagsels’s Digest-249. appeal 3 L. C. L. J. 56, -
@b App. Cas. 371. '(10) 13 Jur 108
G 19:L./C. J.. 184, (11) 6 Rev. Leg. 209.
' (6) 8'Can, B, C: R/ 391, (12) 15 L. C. 3. 155.
(7) P 238 &, 1234. (13) 9 L. C. R, 305.

(14) 4 L. N, 321,
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Greenshields for the respondent, cited Dalloz vo.Mandat /1887
(1), as to the.right of a préte-nom to sue in his own name- MM;;;;HON
for the benefit of a third party. Also Pothier on Oblig- Kéﬁ%kﬁx.
ations (2), and relied on Gault v. Dussault (3) and Mol- T bieCJ
son’s Bank v. Leslie (4) as applicable to the facts of this .
case.

Sir W. J. RircHIE C. J. —Assuming ‘this i 1s a.n a.p
pealable matter I cannot say the findings of the two
courts on the question of fraudulent dealmg by def-
endant with his goods with a view of defraudmg ‘his
" creditors is not fully sustained by the evidence’; the
question then simply resolves itself into this : Is such
a fraudulent dealing and preference a secreflon or mak-
ing away with the goods as the code contemplates ?
The only question therefore it appears to e we are
called upon to decide is asto the correctness of ‘the
decision of the Oourt of Queén’s Beiich in hoIdlng fhat
a fraudulent preference comes withii ‘the meamng of
the terms “secreting or makmg away with,” leamhg
the other quéstions raised ‘to be be tried out m dine
sourseé in the courts below.

In the Province of Quebec it appears to be Wéll
established, that, so'soon as a debtor finds himisélf in-
solvent and unable to meet the démards of his “drédli-
- tors, the general body of his creditors becoine énfitled
to an‘équal and just distribution of his ‘assets,’and he
ceases to have any legal right to deal With or distiibuite
Lis property 'Gtherwise, than the law directs, either for
‘his-own benefit or for the benefit of -any other paity
creditor or ofherwise whereby such an ‘eqtial ‘diktribu-
tion is hindered, and the intent ‘arid object of the éode
was, o doubt, to prevent any fraudulent making away
by an‘insolvent with his property with an ‘intefit to
reider a just ard equitable'distributionof i’ ‘property

() Vol. 30,'p. 631, "(3) 4 L.N. 321,
(2). Vol 2, sec. 75, '(4) 8L: €. J.8,
8%
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rateably among all his creditors impossible. Article

MAU‘I;I;NON 1086 of the civil code, declares that. every payment

Kmxowx

Ritchie Cd.

by an insolvent to a creditor knowing his insolvency
is deemed to be made with intent to defraud. I can-
not but think that a disposition by a creditorof his pro-
perty in fraud of his general creditors, or the individual
creditor in the proceedings, whereby such an equitable
distribution becomes impossible, is such a making
away with his property as it was the object of the code
to prevent by this article. If then the intention and

" object of this provision of the law was to prevent an

insolvent debtor from secreting or making way with
his property with intent to defraud his creditors in
general or the individual creditor, how could this mak-
ing away be better accomplished than by transferring
his property with the intent indicated, in other words,
fraudulently making away with his property to one
creditor in fraud of his other creditors? What could
the object of the article of the code be if it was not to
prevent debtors from so dealing with their property as
to put it beyond the reach of their creditors? I do not
think “secreting”- and ‘“making away with” can be
considered or dealt with as equivalent terms, but1 can
readily conceive that there may be a fraudulent mak-
ing away with without secretion. .
I am at a loss to understand what other construc-
tion can be put on the words ‘““owu soustrait” *“ or
make away with,” ifit was not intended that they
were to include and cover fraudulent dispositions
by the debtor of his property, that the limited
primary meaning of the words “ cacher” or “ se-
crete” might leave doubtful; or in other words, if the
legislature had intended that the primary meaning of
the words in the Enghsh version “has secreted or is
“about immediately to secrete” or in the French ver-
slon “a caché ou soustrait ou est sur le point de cacher”
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were to govern the construction of the sentence and be 1837
limited to hiding or concealing, why should in the menmow
English version * or make away with” or in the French gy, . -
version “ow soustrait” have been used, and having Ritohie G.J.
been used what right have we to eliminate these words? .-
I find in a French dictionary of high repute “sous-
traire, means dter quelque chose & quelqw'un, le priver de
certaines choses par addresse ou par fraude, deduire,
diminuer, retenir, relrancher, oter, détourner, receler
enlever, érarter,” and in the Imperial dictionary we find -
“ to make away ” signifies “ to alienate, to transfer as to
make away property;”’ and ‘“to make away W1th ”
signifies “ to put out of the way to remove.’
If a debtor, knowing himself insolvent, secretes or
makes away with his property when he has no right
to do soin fraud of his creditors, what possible differ-
ence’can it make in the eye of the law whether he sec-
retes or makes away with the property for the benefit
of himself individually or any member of his family
or a stranger, whether a creditor or not having a right -
to the property, with intent in law te defraud his cre-
ditors generally or the plaintiff in particular? What
can be a greater secreting or making away with pro-
perty under the code than, with intent to defraud his
creditors in general or the plaintiff in particular, to
illegally transfer orhand it over to a person not entitled
to receive it to be by him appropriated and dealt with
for his own use? If this is not illegally making away
with property I am at a loss to conceive what is: for
so soon as the debtor became aware of his insolvency all
payments made to a creditor are deemed to be made.
with intent to defraud, and the debtor has no right to
deal with his property, or put it in a position, where
it would be inaccessible to all his creditors.
In Gault et al. v. Dussault (1) the head note is as

follows :—
(1) 4 Legal Nows, 321,
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‘Fraudulent preference, by which assets which. should be available
“to.the oreditors. generally, are given to one or more, is equivalent to
secretmg

Dorion C.J. is reported as follows :—

Ritchxe cdJ. The Chief Justice commented on the facts as established by the

evidence, (which appear in the judgment below) and held that it was
a clear case of frandulent preference, amounting to secreting, Hig
honor.could not understand the attempt to make a distinetion be-
tween seoreting and frandulent preference, The French version
used the words cacher ou soustraire. This was the same as recéler,
which was délourner, distraire, divertir, the effects which should be
available to the credifors generally, and there could be no doubt
that the acts of the respondent were equivalent to a recel.

There has been, no doubt, some conflict of opinion in
the courts of Quebec on this point, but I think the
weight of authority and the reasoning is in favor of a
conclusion at which I have arrived, and Ramsay J. in
Gault v. Dyssault, intimates that the Privy Council in

Molson v. Carter (1) concurred in this view he says:

Ramsay J.—* *  * but if s preference or any other disposal
amounts to a fraud, it appears to me to be secreting within the
mesdning of the act: Secreting dces not mean hiding alone, but as
the. article says, any ¢ making away " with property which shall put
it unlawfully out of the creditors’ reach. Thus one may secrete or
ma.ke away with, properfy by puiting legal impediments in the way
of the creditor, by which he is prevented from getting possession of
it in order to be paid. I expressed this opinion in the case of Mol-
sop. v. Carter, and I understand the Privy Council concurred in it.
Indped it is diffioult to understand that the legislature could have
1n1_gen_dqd it should be otherwise. Iam at aloss to conceive why
courts should use so much ingenuity to put a strained interpretation
on. the law to defeat its manifest object.

In Gault et al and Donnelly,Sep.9th1887(2),although it
was held, that an undue preference given by an insolvent
toone of his creditors,by selling him goods in payment of
his claim, is not a “ secreting with intent to defraud,”
and does not justify the issue of a capias ad responden-
dum,

" Duval, C.J., dissenting says:

In this,case a capias issued against the defendant but was set
aside in the court below on the ground that there was no.proof of

(1) 3 Legal News 261. (2).3 L. C. L. J. 56,
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fraudulent secretion by the defendant. The majority of the court 1887, -

. ) H w
think that this judgment should be confirmed, but I am of a differ- Monnmou

ent opinion. The whole case turns upon the mterpreta.tmn to be .
put upon the word “secreting,” The facts of the case are thab the KzRoavH...
defendant being the plaintifi’s debtor and. being insolvent, made. Ri tch o0 ,J'
over a portion-of his property to Mr. Walsh, another of his creditors. = ___ """
It is contended that this was only an undue preference, and does’ ‘
not amount to a fraudulent secretion. But what meaning can be
given to the term of secreting, if it be not a secreting to put proper-
ty beyond the reach of the creditors, as was done in this case.
I am of opinion, whenever, by any improper means, a crediter is.
deprived by his debtor, of the means of getting his just clalms, tha.t
such act is a secreting.

No remarks were made by Drummond, Mondelet and
Johnson,JJ.who concurred in confirming the judgment.
And in Molson v. Carter, Sir A. A. Dorion C.J.says (1) :

If 2 man, being indebted to his father, or to his wife, or to his
family, knowing that he is insolvent, goes and pays them, so that the
money cannot be reached by the creditors, he is guilty of secretion. '
Secretion, in the eye of the law, is putting property beyond the,
reach of the creditors.

Even if this case was open to doubt I think article
12 of the civil code might be invoked with effect viz:
that where a law is doubtful or ambiguous it is to be
interpreted so as to fulfil the intention of the legis-
lature and to obtain the object for which it was passed ;
which, in my opinion, can only be done by giving the
article the construction placed on it by Chief Justices
Duval and Dorion. :

STRONG J.~—~10. On the motion, I am of opinion that

it should be refused, the case being appealable on the
authonty of Chevalier v. Cuvillier (2) ; and Shzelds V.
Peak (3).

20 Onthe merits Iam for allowing the appeal adopting -
the reasons of Cross J. that fraudulent preference is not- C
concealing or making away with property. The
weight of jurisprudence is in this sense. L

(1) 3 Legal News, p. 261. (2) 4 Can. 8. C. R, 605.
(3) 8 Can. S, C, R. 579, ,
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80. Further it is shewn not only that the notes were

MA&T;MN not due at the time of the arrest, but it is also prov--

KEROAOK
Strong J. .
e non-maturity of the no‘es by itself would have been no

s

ed that they were all outstanding in the hands of three
banks who were holders for value Granting that the

objection to the arrest in case of notorious insolvency,
yet we have here the additional circumstance that
they were outstanding in the hands of bond fi-le holders
for value. Keroack was therefore not a creditor in
respect of the notes which he did not hold, and he was
not a creditor in respect of the original debt for which
the notes were taken, for the English law that where
notes are taken for a debt and the creditor endorses
the note over, the right to sue on the original debt is
suspended, is the general commercial law.

FourNIER J.—L’action de 'intimé, accompagnée d'un
brefdecapias ad respondendum,était pour $29,68,09. L’ap-
pelant a demandé par requéte 'annulation du bref de
capias. L’affidawit donné pour I'obtenir alléguait 1° que
P’appelant était immédiatement sur le point de laisser
la province du Canada avec l'intention de frauder ses
créanciers en général et 'intimé en partmuher 2° que
l'appelant :—

Has secreted and made away with and was about immediately to
secrete and make away with his property and effects of his firm of
Sharpe & MacKinnon, with intent to defraud his credltors in
general and the respondent in particular.

L’action est basée sur vingt-et-un billets promissoires
décrits dans la déclaration.

Par sa requéte l'appelant nie les allégations de
Paffidavit et allégue que les billets y mentionnés sont

" la propriété de tierces parties auxquelles I'intimé les a

cédés et transportés, qu’il n’a aucun intérét dans
Paction et n’est quun préte-nom.

La contestation liée, un grand nombre de temoms
ont été entendus. -
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Le premier moyen—T/'intention de laisserla province
du Canada a été rejeté par la Cour Supérieure, faute de
preuve—et formellement abandonné lors de largu-
ment devant cette cour. Il ne reste que le second qui
a été admis par la Cour Supérieure dont le jugement
a été confirmé par celle du Banc de la Reine en appel.

Lors des plaidoiries orales devant cette cour, il a été
prétendu que le jugement dont il s’agit n’était pas
appelable. (’est sans doute en ne considérant que
comme interlocutoire le jugement rendu sur cette re-
quéte que 'on se fonde pour soutenir que 'appel ne
pouvait avoir lieu que sur le jugement an mérite. Ce
jugement ne peut étre assimilé a celui rendu par cette
cour dans la cause de Stanton v. The Canada Atlantic
Ry. Co. 14, il ne s'agissait que d'un ordre rendu sur
une demande d’injonction ne devant avoir d’effet que
jusqu’'a ce qu’il en et été ordonné autrement par la
cour ou un juge. Cet ordre était évidemment d'un
caractére interlocutoire et n’avait ancune finalité. Le
refus du Conseil privé d’entretenir Pappel dans des
causes ou il s’agissait de jugements interlocutoires ne
peut é&tre invoqué ici contre 'appel & cette cour. Ces
jugementsn’ont pas d’application dans la présente cause,
le code de procédure civile ayant établi des dispo-
sitions spéciales pour la décision des contestations sur
capias. l’article 821 déclare que si la contestation n’a

la cour ou le juge pourra en disposer sur audition ;
mais si la contestation est fondée sur la fausseté des
allégations de l'affidavit, la contestation doit &tre liée
sur la requéte du défendeur, suivant le cours ordinaire
et indépendamment de la contestation sur la demande
principale, 4 moins que l'exigibilité de la dette ne dé-
pande de la vérité des allégations de Paffidavit, dans
lequel cas le bref peut &tre contesté éen méme temps
que le mérite de la cause.

121
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Fournier J,

" lieu que sur la suffisance des allégations de 'affidavit,
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Comme on le voit, cet article fait de la contestation
du capias, lorsqu’elle repose sur la vérité des faits de
laffidavit, une contestation séparée et indépendante de
P'action principale et qui doit suivre le cours ordinaire
de la procédure.

Dans le cas seulement on l'exigibilité de la dette est
contestée, il est loisible aux parties de contester en méme
temps le bref et le mérite de la cause. La premisre

. partie du 2e paragraphe de cet article rend obligatoire

une contestation séparée lorsqu’il s'agit de la vérité des
faits de 'affidavit—la 2e ne donne que la faculté, au
cas ol la dette est contestée, de joindre le mérite a la
contestation du bref.

Les parties n’ont pas voulu se prévaloir de cette
derniere faculté, elles n’ont pas jugé a propos de joindre
les deux contestations. La cour n’est pas intervenue
pour les y contraindre. Elles ont procédé, comme cet
larticle leur en donne le droit, de méme que dans
une contestation indépendante du mérite. Le juge-
ment qui s’en suit n’est donc pas interlocutoire. On
ne peut donner une meilleure preuve qu’il doit étre
considéré comme final, que le fait que V'art..-822 C. de
P. C. donne au défendeur dont la demande a &té rejetée
le droit d’en appeler, sans se conformer aux disposi-
tions du code de P. C., concernant I'appel des juge-
ments interlocutoires. Je suis d’avis que le jugement
dont il s’agit est appelable & cette cour en vertu des
dispositions de I'acte de la Cour Supreme et de ses
amendements qui réglent le droit d’appel & cette
cour.

Quant an mérite j’ai dé&ja dit que le premier moyen
donné pour obtenir le capias avait 6t6 abandonné. Il
ne reste que la question du secreting.

Je ne crois pas devoir répéter I'histoire des transac-
tions de la société dont I'appelant faisait partie et qui
ont été alléguées et prouvées pour établir la vérité du
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fait qu’il soustrayait ses biens dans la vue de frauder
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ses créanciers. Aprés examen de la preuve, je suis Macxivow
venu & la conclusion que le fait de cacher ou soustraire, g = =

suivant I'intention de l'art. 797, ses effets ou plutét ceux
de la société, a é6té amplement prouvé.

Pour enlever & ces faits prouvés et rapportés dans le
jugement de la Cour Supérieure, leurs conséquences
juridiques comme établissant le fait d’ayoir caché ou
soustrait ses effets, on a prétendu qu’ils ne constitu-
aient quw'une préférence frauduleuse qui ne pouvait

étre un motif suffisant pour obtenir un capias. En

effet il a été soutenu déjd qu’'une préférence fraudu-
leuse n’était pas suffisante. (est la proposition
développée par ’honorable juge Cross dans son dissen-
tement en cette cause, fondée sur les mémes raisons
qu'il avait dé&ja données dans la cause de Molson v.
Carter (1). Avec tout le respect que j’ai pour I'opinion
du savant juge, je ne puis croire que des faits que 1'on
qualifie de préférence frauduleuse, ne puissent étre
tout & la fois une préférence frauduleuse pour le cré-
ancier qui en profite, et en méme temps une soustrac-
tion frauduleuse a 1’égard de la victime, & l'insu de
laquelle ces préférences sont pratiquées. Pour la
victime c’est évidemment une soustraction frauduleuse.
Je citerai & cet égard les opinions de Sir A. A. Dorion,
juge en chef, dans la cause de Gault et al v. Dussault
(1), et de feu I'honorable juge Ramsay dans la méme
cause.
Chief Justice Dorion said :—

It had been decided over and over again by the Court as now
constituted, that the remedy by eapias subsisted concurrently with
the Insolvent Act. He was not therefore prepared to hear the ques-

tion raised in this case. The Chief Justice commented on the fact:

as established by the evidence which appear in the judgment of the
Court below, and held that it was a clear case of fraudulent pre-

ference, amounting to secreting. His Honor could not understand.

the atterpt to make a distinction between secreting and frandulent
(1) 4 Legal News p. 321.

Fournier J.
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preference. The French version used the words cacher ou soustraire.
This was the same as receler which was détourner, détruire, diverting
the effects which should be available to the creditors generally.and
there could be no doubt that the acts of the Respondent were
equivalent to a recel:

Ramsay J. :—

I concur so fully in which has fallen from the learned Chief
Justice, in delivering the judgment of the Court, that I should have
thought it unnecessary to add any remarks of my own were it .
not that T consider it important that there should be no doubt as to
individual opinions of the Judge in this important matter. The ques-
tion is gimply as to the meaning of art. 721 of the Code of Procedure.
As the Chief Justice has said over and over again we have decided
that proceeding in insolvency did not deprive the creditor of the
right to take out a eapias. Again there is no doubt as to the pro-
ceeding being fraudulent. We are all agreed there was fraud. The
effect of the transaction complained of appears to have been to re.
duce the available assets from 75 cents in the dollar to about 12
cents. The argument which has been pointedly stated by one of
the learned judges who dissents, is that there may be a fraudulent
disposal, which does not amount to secreting, and that an instance
of this is a fraudulent preference. I believe there is some authority
for this view, but I confess T am unable to understand, I can conceive
a payment being so trifling that it could not be considered fraudu-
lent, but if a preference or other disposal amounts to a fraud, it
appears to me to be secreting within the meaning of the Act. Secre-
ting does not mean hiding alone, but as the article says, any making
away with property which shall put it unlawfully out of the way of
the creditor’s reach. This one may secrete or make away with pro-
perty by putting legal impediments in the way of the creditor, by
which he is prevented from getting possession of it in order to be
paid. I expressed this opinion in the case of Molson v. Carter, and
I understand the Privy Council concurred in it. Indeed it iz diffi-
cult to understand that the legislature could have intended it to be
otherwise. I am at a loss to conceive why courts should use so

_much ingenuity to put a strained interpretation on the-law to defeat

its manifest object. If it be said that it is figurative to call it secre-
ting to pass a fraudulent deed to shiell property from seizure, I

* admit it, but I am not awa-e that in the interp etation of statutes it

is necessary always to adopt the first meaning of the terms used.
Dorion, Ramsey and Baby--Dis. Monk and Cross.

Dans la cause de Molson v. Carter (1) Sir Aimé
Dorion dit :— \
(1) 25 T. C. J. 65,
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It is secreting, in the eyes of the law, when a debtor, unable to 1887
meet his liabilities, fraudulently puts his property, or any appreciable MAM
portion of it, beyond the reach of his ereditors. OKINNON

L’opinion de ces honorables juges fut soutenue par KER?’AGK-
la majorité de la cour. t«‘or;m.i:r I

La jurisprudence sur cette question semble avoir ét¢ ——
fixée par ces deux décisions. Je la crois conforme 3
une saine interprétation de notre loi et & une juste
appréciation des faits. Je ne puis m’empécher de re-
gretter que cette jurisprudence soit mise de c6té, parce
que les résultats ne pourront manquer de favoriser les
transactions franduleuses déja trop nombreuses dans
les affaires commerciales.

L’appelant a aussi prétendu que les billets promis-
soires ayant été escomptés par diverses banques, I'in-
timé n’avait pas droit d’action contre lui. Cela serait
vrai si la faillite de l'appelant n’avait pas mis fin anx
délais accordés par ces billets. " Ils sont devenus exi-
gibles de ce moment et 'intimé (art. 1953 C. C.), méme
avant d’avoir payé, avait droit d’agir contre 'appelant
pour s'en faire indemniser. Ce droit de se faire indem-
niser constitue en sa faveur une action personnelle qu’il
a droit de faire valoir par tous les moyens légaux. 11
a tous les recours ordinaires et le droit d’employer les
moyens conservatoires pour assurer sa créance. Il ne
lui en est interdit aucun. Le recours au capias lui
était ouvert comme les autres.

L’objection fondée sur le fait que les billets n’étaient
pas en possession de l'appelant au moment ot il a
donné son affidavit n’est pas sérieuse. Son droit
d’action existait du moment de la faillite et le fait
qu'il ne les avait pas alors ne pouvait 'empécher
d’agir comme caution, parce que son action est fondée
sur la faillite et ’obligation légale qui en résulte, dans
ce cas, d’'indemniser la caution. S

D’ailleurs les billets promissoires ont été produits et
sont au pouvoir de I'intimé qui est prét a les remettre
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a I’appelant si celui-ci veut les payer. Méme si 1'intimé

-~ sy e - . .
‘Mackrsyoy 0'était qu'un préte-nom il aurait encore le droit d’ac-

v.
RERoACK.

Fournier J.

tion en les produisant comme preuve de son autorisa-
tion de poursuivre.

Pour ces raisons je suis d’opinion que le jugement
de la Cour du Banc de la Reine devrait étre confirmeé
et Pappel renvoyé avec dépens.

HenrY J—Two questions for decision are open in

. this case. The first is raised by a motion on the part

of the respondent to dismiss the appeal on the ground
that it was not an appealable case. I have considered
the matter, and have arrived at the conclusion that the _
a.ppeal was regular, and having had the privilege of
.readmg a judgment prepared herein by my brother
G—wynne, refer to it for the reasons that have influenced
my conclusion. The other question is as to the claim
of the appellant to have a writ of capias under which
he was arrested set aside and his bailbond given up to
be cancelled. The affidavit of the respondent upon
which the capias in question was issued and attested
to on the 20th day of November, 1886, sets out that
the appellant is indebted to the respondent in the sum
of $29,686.09, and that he “ has reason to believe and
verily believes that the defendant James B. Mackinnon
is about to leave immediately the Province of Canada,
to wit, the now Provinces of Quebec and Ontario with
intent to defraud his creditors in general and the
plaintiff in particular and that such departure will
deprive the plaintiff of his recourse against the defen-
dant.”

“That my reasons for so swearing that the defen-
-dant is about immediately to leave the Province of
Canada, are that I was informed yesterday by one
‘Galibert of the city of Montreal, that the said James
B. Mackinnon had told him, said Galibert, that he
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was about immediately-to leave the Dominion of 1887
Oanada and go to the United States of America to Macxivvox
reside there permanently.” K BaoaCE,

The affidavit goes on to allege that the said indebted-
ness was as and for the amount of certain promissory
notes to wit the following notes. The notes are then
dercribed as made payable to the order of respondent
and alleged to have been made by the firm of Sharpe
and Mackinnon the appellant, and amounting to the
number of twenty-one in all, It is shown that of that
number but four had matured.

The affidavit then alleges the insolvency of the ap-
pellant and that of his firm, and “ That the defendant
“ has secreted and made away with and is about im-
“mediately to secrete and make away with his property
“and effects and the property and effects of the said
“firm of Sharpe & Mackinnon with intent to defraud
“his creditors in general, and the plaintiff in particu-
“lar,” and “ that without the benefit of a writ of capias
“ ad respondendum against the body of the said defendant
“ the plaintiff, myself, will lose his debt and sustain
‘“damages.”

Upon the above allegations and statements, if true
the respondent was justified in having recourse to the
_writ of capias.

It was necessary, however, that the allegation of in-
debtedness to the respondent should be true at the
time he made the affidavit in question and the writ
issued. If the appellant was not legally indebted in
any sum whatever to the respondent the foundation of
his right to make the affidavit and to have the capias
issued was wholly wanting.

It was shown by his own evidence that at the time
of the making uf the affidavit and the issue of the
capias the respondent was not the holder of any one of
the notes in question—that he had endorsed them all

Henry J.
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and th.é;t when he made affidavit the Bank of Com

Maoxrxwoy Inerce and other banks were the holders for value of

o .-
KgeRrRoAoK,

Henry J.

the said notes. The indebtedness was then to the
banks and not to the respondent.- - He was then not the
creditor but the guarantor only of the appellant. I will
deal with that subject further on. The appellant in
his petition denies all the allegations in the respon-
dent’s affidavit as therein containéd. The respondent
by his answer to the petition after alleging that the
statements in his affidavit were true and that the state-
ments in the petition were false alleges as tollows :—

“ That the said petitioner at the date of the issuing

“of the said capias was about immediately to abscond

“from the Province of Canada, present Provinces of

“Quebec and Ontario and had secreted and was imme-

¢ diately about to secrete his property and effects with

“ the intent as set forth in the said affidavit.”

By the petition and the answer then, two and only

two issues are raised, that is to say :

" 1st. Was the appellant about to abscond, and
2nd. Was he guilty of the charge of secreting his

-property and effects with the inient before stated.

As to the first it is only necessary to say that the
charge was not only unsustained but disproved, and it
was 8o 8o found by the court below.

- The second requires to be fully considered in the

light of the evidence adduced ; and it is necessary to
see what the real issue is and how it is provided to be

_disposed of.  Arficle 819 of the code of civil procedure

provides for the presentation of the petition. Article
“ 821 provides “ But if the contestation is founded on

‘“ the falsity of the allegations, issue must be joined on

“ the petition of the defendant in the ordinary course,
113 &;0.17 ' .
TIi is shown above that such issue has been joined

. and by it we have but to determine if the responden’
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has shown that the appellant was guilty of the con- 1887
cealment or that he was about immediately to be so Magkivyox
guilty. That being the only issue raised we can con- g .=
sider no other. The statement in the affidavit is that

he had sécreted and made away with, &c. The latter
three words are not in the answer of the respondent
and are therefore no part of the issue, but if they were
I do not think the fact would vary it so far, at all
eventé, as this case is concerned.

Article 2277 C. C. provides that the arrest of a debtor
by a writ of capias ad respondendum shall be according to
the provisions of chap. 87 of the consolidated statutes
of Lower Canada and in the manner and form specified
in the code of civil procedure.

The 1st. section of that act in the English version
provides for such arrest on an affidavit setting out,
among other things, “ that the defendant hath secreted
“ or is about to secret his property, &c.”

The corresponding section in the French version is
“ Ou que le defendeur a caché ou est sur le point de
cacher ses biens et effets, &c.”

We look in vain in the one for the word * soustrait”
and in the other for the words “ make away with, &c.”

Article 797 of the civil code of procedure in the
English version provides for the issming of a capias
against a defendant “ if the latter is about to leave
“ immediately the Province of Canada, or if he secretes
“ his property with intent to defraud his creditors.”
The latter provision in the French version is “si ce
“ dernier est sur le point de quitter immediatement la
“ Province du Canada ou s'il soustrait ou cache ses
“ biens, dans la vue de frauder ses creanciers.” The
statute and the code of procedure are provided by the
civil code as our guides to determine as to the right to
issue the capias. Both versions of the statute limit it

to the fact of secreting and the English version of the
9 .

Henry J.
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code of procedure does the same. What then is the

Macxoewox Teasonable conclusion 2 It is that the use of the word

v,
KEROACK.

Henry J.

“ soustrait ” in the French version of the latter was
not intended to provide another and different cause for
an arrest; but was merely intended to express the
views of the legislature by the use of two words instead
of one. Besides, what is the legitimate meaning of
“ goustrait.” The verb soustraire means, “ to take,” “to
take away,” “to preserve,” “lo save,” “to secure,”
“to shelter,” “to screen” * to subtract.” The term,
therefore, as embodied in the code of procedure must
refer to something alleged to have been done with his
property, and selecting the words *“to shelter” or
“ screen ” as being the most appropriate I would con-
strue the provision gsimply to meana sheltering, screen-
ing or secreting of his property.

Itherefore think that in constructing the French ver-
gion referred to we must limit the provision to *‘secret-
“ing.” I have read the evidence bearing on this issue
and cannot find anything approaching to the establish-
ment of the allegation of secreting. The respondent:
admits in his evidence that he had no personal know-
ledge of any such thing, and no one of his witnesses
proved anything more. Instead of any such secreting
the negative was most fully proved by a number of
witnesses., Much stress has been laid on the fact that
in the month of May previous, the appellant’s firm
exhibited a statement (not to the respondent but to
other parties with whom they were dealing) showing
a balance of about $30,000 of assets over liabilities, and
as in November following they were deficient to meet
their liabilities they must have secreted. To say the
least this under any circumstances could only be re-
ceived as very weak evidence, and of but an inferential
character. The matter was, however, very fully, and
to my mind, satisfactorily explained by the appellant’s
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book-keeper who, says that the statement was wholly 1887
made up by him and that he did it in good faith and Macxxon
without any suggestions from his principals or either g =

of them, but that he had not reliable data from one of S
the manufacturing establishments, and had to esti- oy

mate largely as to it ; and that he made a large error
in the statement. He, however, and those having
charge of different branches of the business, establish
by their testimony that no secreting or improper
handling of any of the assets took place, and give evid-
ence that shows that none could have taken place.

I will now deal with the objection that the respond-
ent was not the creditor of the appellant when the
capias was issued.

Mzr. Justice Tessier in his judgment for the majority
of the court lays down the legal proposition that the
respondent as endorser, but not the holder of the notes,

can by action recover the amount of them. Hesays:

La premiére objection de l'appellant est que I'Intimé n’est pas le
véritable créancier et ne peut poursuivre en son nom ‘ qu’il n’a
aucun intérét dans cette poursuite “et qu'il ne fait que préter son
nom & d’autres parties.”

11 faut observer que la demande est fondée sur des billets promis-
soires sur lesquels Mackinnon est prometteur avec Sharpe son ci-
devant associé, donnés & Keroack qui les a endossées et fait escomp-
ter, dans certaines Banques.

Il s’en suit que quoique les Banques soient créanciéres des billets
contre les prometteurs il a intérét que ces billets soient payés par
les prometteurs.

En poursuivant en son nom il suffit qu'il soit capable de remettre
les billets aux prometteurs sur paiement par eux; c'est le seul
intérét que le prometteur Mackinnon peut invoquer.

Or il est en preuve que Xeroack a produit les billets dans la cause,
et que Mackinnon peut les obtenir de suite sur paiement, Keroack
est créancier de ces billets, a pris arrangement avec les Banques, il
en est le porteur et tout au plus il serait procuraior in rem suam ce
qui est un intérét suffisant pour lui donner droit de poursunite en son
nom.

The learned judge after stating that the claim of the
respondent rested upon promissory notes of McKinnon,

%



132 SUPREME COURT OF CANADA. [VOL. XV,

1887 & Sharpe, made to the respondent and by him indorsed
Maczmoy and discounted in certain banks, says that the banks
Kunoacz, Were creditors thereby of the miakers and indorser, and
HeE 5 that the indorser is also creditor of the makers and has
— an interest .that the notes should be paid by the
makers. He adds, in suing in his own name it is
sufficient that he should be able to give up the notes
to the makers upon payment by them, and cites
Daniel on Negotiable Instruments as authority for the
proposition that “The production of the instrument in
its possession is sufficient primd facie evidence to sus-

tain its suit.”

I do not think it necessary to accept the law as so
laid down, and it the respondent had possession of the
notes as a holder when he made the affidavit for the
capias, the mere production of them would have been
good primd facie evidence that he was such holder, and
in that case he would be the creditor of the respondent.
It is in evidence, however, by his own witnesses that
be only got the mere possession of them on the morn-
ing of the day when the issues herein were tried; and
the evidence further shows that he did not obtain such
possession as a holder of them—that at that time they
were proved to be the property of the several banks,
and it is not shown how he obtained such possession
or upon what terms, or that he had any authority to
deal with the appellant concerning them. I, however,
do not consider that such a consideration is material.
A man cannot be permitted to arrest another for a debt
‘not due to him but to a third party, and when the
legality of the arrest is questioned to purchase the debt
from the other party and get an assignment of it. We
can only look at the position of the case when the
affidavits for the arrest were made. It was either right
or wrong, regular or irregular, then; and if not
right or regular then nothing done afterwards can be
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admitted to make the wrong right or the irregular Esl
regular. At the time of the making of the affidavits Macxinwox
the creditors of the appellant thought the notes in KER,:)-AOK.
question were the banks, and it cannot be contended Homy 3.
he at the same time owed the same debt also to the ——
respondent. Payment to the respondent when the
afidavit was made would have been no bar to the
claims of the banks as holders and they, disregarding
the proceedings of the respondent against the appel-
lant, might, if otherwise justified, have each issued a
capias against the appellant.

The right to issue a capias ad respondendum is wholly
founded on the statute and the two codes before refer-
red to; and no one has the right to cause an arrest
unless under the conditions therein specified.

Sec. 1 of the statute requires that the affidavit must
be made by the plaintiff or his book-keeper, “ clerk or
legal attorney that the defendant is personally indebted
to the plaintiff, &c.”

The legal interpretation of the term “ indebted” is
well known and appreciated. That the appellant at
the time in question was indebted to the banks cannot
be contested. That he was indebted to the respondent
I cannot admit, and if not so indebted he had no right
to swear he was and have the capias issued and execut-
ed by causing his arrest. Article 2814 C. C. prescribes
the act of an indorser to entitle him to recover against
either an acceptor or drawer of a bill as follows:—
‘“ Payment by an indorser entitles him to recover from
“ the acceptor and drawer and all the indorsers prior
‘“to himself.” The respondent is not shown to have
paid any of the bills when he made the affidavit, and
therefore he had no right of action against the appel-
lant. Besides seventeen of the bills had not matured ;
and therefore at the time no cause of action existed in
either the banks, the holders, or in the respondent.
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1887 Here is an action brought on bills of which the banks
Macxmow are the holders and to whom the amount of them is
Keneaox, 4ue. 1f the respondent is allowed to proceed to judg-
ment he would recover upon notes, seventeen of which
were not due and the remaining four held by and due
to the banks. On the latter four the banks could pro-
ceed to judgment immediately, and on maturity of the
others could do the same as they each fell due. In
the meantime if the respondent obtained judgment he
could levy for the amount of it and take the appellant’s
property from the control of the banks. I am free to
admit that had he taken the proceedings in question
as the duly authorized agent or préte-nom of the banks
each could no doubt have taken measures to realize
what was due to each separately out of the judgment,
if the means of doing so were available, but there is
no evidence of such agency or of his authority as snch
préte-nom. His proceeding was not adopted by the
banks when the capias was issued nor was it even at
the trial. It was proved by the managers of the banks
that the notes were at the time of the trial the property
of the banks, and no evidence was given that the re-
spondent had any authority to take the proceedings he
did. All then that the banks could do was to look to
the respondent as the indorser of the notes. The re-
sult too of the respondent’s obtaining judgment would
be to enable him to recover and enforce the payment
of the seventeen notes not yet due, months before the
respondent promised to pay them, and thus obtain a
position which the holders could not obtain. This
view is of course independent of the provision that
when bankruptcy takes place notes and bills running
become due but they would become due only to the
legal holders.

The remaining point to be disposed of is as to
the allegation of secretion. There is no evidence

Henry J.
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whatever that the appellant or his firm directly 1887

secreted any of his property, but it is claimed that MagkINNON
their dealing with their property after the month of Kmtgwx.
May before his arrest was fraudulent, and that being H;;; 5.
g0, it amounted to a secreting within the meaning of =~ —Z
the statute and the codes referred to. I[have read and
considered the evidence very carefully and have failed

to see in it anything to sustain the charge.

The evidence shows that after the statement was
made up in May the appellant’s firm, continuing their
large manufacturing business with means and with aid
derived from several parties, made payments to them
in the ordinary way of business, and to some in larger
proportions than to others. During the period in ques-
tion they purchased largely from the respondent, giv-
ing the notes of the firm to the amount stated in his
affidavit,—but four only of which were due when it was
made and they only for a few days—and the amount
of them was about $4000. The payments made to the
other creditors of which the respondent complains were
made before the four notes fell due, and as far as I can
see were made for debts previously due and for ad-
vances in cash. The payments so made cannot be call-
ed fraudulent and were made before the respondent’s
notes had matured. I am not now dealing with the
question of unjust preference, as that question does not
arise under the issue, but if it did, I should be slow to
say that even within the provisions of the.bankrupt
act there was evidence to sustain such a charge. I am
therefore of opinion that in this case the charge of
fraudulently dealing with their property is not sustain-
ed by evidence.

If, however, such had been established, I am of
opinion it would not have authorized the arrest of the
appellant. There was no secreting of the property
shown, and without evidence of it I cannot add to the
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provisions of the statute and codes, but feel it my duty

Macxowoy to decide that all that was proved instead of sustaining

v,
KER0ACK,

Henry J,

the charge of secrecy most fully rebuts it. By the law
in Quebec a man finding himself unable to meet the
demands of his creditors is authorized to make an
assignment of his estatein trust for the benefit of all his
creditors without preference. ‘This the appellant and
his firm did on the day theaffidavit of the respondent
was made and the latter was by it made the trustee.
No creditor could complain of such an assignment and
none would be hardy enough to say that the execution
of such an assignment should be called a ‘“ secreting.”
I have read the cases in Quebec bearing on this ques-
tion but they run in both directions. Some of them
go so far as to say that a man making preferential
payments to some of his creditors becomes amenable to
arrest. I cannot sustain such a doctrine. I maintain
that it becomes “secreting ” when a party disposes of
his property so far as to secrete it from his creditors
for his own benefit or at all events hides or conceals
itin such a way that his creditors may not be able to
find it. Such and such only is, in my judgment, the
case intended to be provided for, and the arrest is pro-
vided for to enable creditors, as far as possible, to
recover possession of or control over the property
secreted. To say that making preferential payments
to one or more of a man’s creditors means a secreting
of his property is to my mind a perversion of language.
Statutes abridging the liberty of a man or limiting
his - common law rights are properly held to be con-
strued strictly. If so what right has any court to say
in such a case as the present that the legislature meant

_more than it has said ? I make no apology if I express

views on this question different from those of the
learned judges in Quebec as given in some of the later
cases The learned judges of those courts may feel
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bound to adopt decisions previously made but it is the 1887
privilege as well as the duty of this court to declare Maoxmyox
the law. If, indeed, the legislature recognized the g -
validity of such decisions the case would be very dif- Ho
ferent. To sustain the judgment in this case would. i
be, in my opinion, nsurping by this court the power
of the legislature.

I am of opinion, for reasons given, and for those con-
tained in the judgment of Mr. Justice Cross, that the
appeal should be allowed with costs and the bond in

question ordered to be cancelled.

TASCHEREAU.~—1 am of opinion that this appeal
should be quashed for want of jurisdiction. But as the
majority hold the cause appealable, I am of ¢pinion
that the appeal should be dismissed.

GwWYNNE J —In my opinion this case is appealable
and is not governed by Stanton v. The Canada Atiantic
Railway Company (1), the circumstances of which
case were quite dissimilar to those of the present case.
In that case Mr. Justice Torrance had ordered the issue
of a writ of injunction enjoining the respondents and
certain other persons named therein from issuing or
dealing with certain bonds until otherwise ordered by
the court or a judge thereof. Upon a motion subsequ-
ently made before Mr. Justice Mathieu that learned
judge suspended the writ until the final adjudication
of the action on the merits. This decision of Mr. Jus-
tice Mathieu had the same effect, in subtsance, as if the
temporary injunction which had been ‘granted by Mr.
Justice Torrance had never been granted. Now it is
to be observed, first, that the application for the in-
junction was made to the discretion of the judge, it was
not a matter of right. The object the plaintiff had in
applying for it, was to deal temporarily with what

(1) Cassels’s Digest 249,
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1887 vras the very gist of the action upon the merits, and
Maoxmxos its effect would have been to secure to the plaintiff un-
KEROATE. til the hearing of the cause upon the merits, or until
—— _ the court or a judge should make further order to the
Gwynned. contrary, the benefit which the plaintiff sought to ob-
tain permanently at the final hearing upon the merits.
A decision granting or refusing the injunction was
therefore purely of an interlocutory character not °

having any finality in it.

But in the case of an arrest the law authorises,
before the trial of the action, a contestation with the
same formality as that attending the trial of the
action upon the falsity of the allegations in the affi-
davit upon which the writ of capias is founded.
These allegations are that the defendant is person-
ally indebted to the plaintiff in a sum amounting to
or exceeding forty dollars upon a certain cause or
certain causes of action set out in the affidavit, and,
that the deponent has reason to believe and verily
believes, for reasons specially stated in the affidavit,
that the defendant is about to leave immediately the
Province of Canada, with intent to defraud his credit-
ors in general, or the plaintiff in particular, and that
such departure will deprive the plaintifi of his re-
course against the defendant : or, besides the existence
of the debt as above mentioned, that the defendant has
secreted or made away with, or is about to secrete or
make away with, his property and effects with such
intent.

One of these last mentioned acts committed or
intended to be committed with intent to defraud must
co-exist with the debt to the plaintiff to justify the
arrest of the defendant.

Now by the 821st article of the C. C. P. it is provid-
ed that if a contestation is founded upon the falsity of
the allegations in the affidavit, issue must be joined
upon the petition of the defendant in the ordinary
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course and independently of the contestation upon the 1887
principal. demand, uinless the exigibility of the debt M ACRINNON
depends upon the truth of the allegations of the affi- Kanoac.
davit in which case the writ may be contested to- ——

gether with the merits of the case. Gwynne J.

If the existence of the debt alone, without more, was
what the defendant had put in contestation by his
petition, it might be very proper that the contestation
as to the legality of the arrest should take place to-
gether with the contestation upon the merits of the
action. But when the existence of the debt and the
truth of the other allegations, necessary to be establish-
ed to justify the arrest, are all contested, as these latter
allegations are not matters issuable in the action the
defendant seems to have a right under this article to
have the whole matter tried at once upon petition in
advance of, and wholly independently of, the trial of
the action upon its merits. That was what in point of
fact did take place in the present case.

The affidavit upon which the writ of capias was
founded was made by the plaintiff and it alleged that
the defendant was personally indebted to the plaintiff
upon 21 promissory notes set out in the affidavit, four
of which were overdue, and the residue not yet due
and payable according to their temor, but it alleged
that the defendant had become insolvent; it also
alleged that the plaintiff had reason to believe for a
cause therein stated that the defendant was about to
leave Canada with intent to defraud his creditors, and
that the defendant has secret>d and made away with
and is about to secrete and make away with, his pro-
perty and effects and the property and effects of a firm
‘of Sharpe & McKinnon of which the defendant was a
member, with intent to defraud his creditors generally
and the plaintiff in particular.

The defendant by his petition contested every one
of these allegations, and the court, being of opinion
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1887 that the allegation of the intent to leave Canada with

Maoemox intent to defraud had not been established,.but that

KEByA0K. the existence of the debt and the secreting of his pro-

perty and effects by the defendant with intent to

defraud had been, delivered judgment maintaining
the validity and legality of the arrest.

Gwynne J.

Now, although the existence of the debt is a matter
inquireable in the action when tried upon its merits,
still the allegation of fraudulently secreting his pro-
perty by the defendant is not ; that is a matter wholly
collateral to, and independent of, the maiters which are
issuable in the action, and the co-existence of this
fraud with the debt is absolutely necessary to sustain
the judgment of the court; the point’adjudicated by
the judgment is a point wholly independent of the
matters which are issuable in the action, and for the
trial of which the law has provided an independent
procedure; the judgment of the court is conclusive
upon the only matter which is adjudicated by it,
namely, the validity of the capias and the arrest, and is
therefore a final judgment upon a matter or judicial
proceeding within the clause of the statutesregulating
appeals to this court ; and being appealable the whole
of the matters contested by the issues joined upon the
defendant’s petition are now open before this court.

Upon the merits of the appeal I am of opinion that
the evidence clearly shows that at the time the plain-
tiff made the affidavit upon which the writ of capias
issued under which the defendant was arrested
he was not the holder of any of the promissory
notes in his affidavit mentioned, as constituting
the debt then alleged to haye been due from the
defendant to him, but on the contrary these notes
were, some of them the property of the Molson’s
Bank, some the property of the National Bank,
and the residue the property of the Merchants’
Bank, who were the holders thereof respectively and
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entitled to receive payment thereof. Fourof them only 1887
were over due; the remaining 17 had not yet became Maoxmyxon
due according to their tenor; but it was contended that KHROAGE.
in virtue of article 1092 C. C. the respondent having —
become insolvent he could not set up that the time of &"yRneJ:
payment mentioned in the notes had not yet arrived.
This article, in my opinion, enured to the benefit of the
respective banks, who were then the holders of the
notes and to whom they were payable, and had not the
effect of altering in any respect the relation which the
plaintiff then bore to the defendant, which was that
of surety only as indorser fo the several banks who
were the holders of the notes, and, as such, the creditors
to whom the defendant owed the sums secured by
the respective nofes. The evidence also established
.that on the 20th November the defendant, on the ap-
plication and demand of a creditor, made an abandon-
ment of all his property and effects, and that he
and- his brother made an abandonment of all the
- property and effects of the firm for the benefit of
their creditors as required by the civil code of the Pro-
~vince of Quebec, and the plaintiff was made provisional
guardian of the insolvent estate, and that such aban-
donment had been lodged in-the prothonotary’s office
before the defendant was arrested under the writ of
capias.

In the judgment of the Superior Court, which has
been maintained by the Court of Queen’s Bench in ap-
peal, the right of\ the plaintiff to have arrested the de-
fendant as he did is rested upon three grounds:

1. That the plaintiff, as endorser upon the notes of
which the banks were the holders, and as surety to
the banks for the payment of the notes by the defend-
ant, had the right under article 1958 C. C. to proceed
against the defendant to be indemnified before paying
or becoming the holder of the notes which had been
transferred by him to the banks, and that having such
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right he had the right also to arrest the defendant as

MA;;;;NON his, the plaintiff’s, debtor, to the amounts of the notes

v.
KEROACK.

Gwynne J.

before the plaintiff should pay them or become the
holder of them ;

2. That certified copies of the notes having been pro-
duced in conformity with article 101 C. C. P. at the
return of the suit and the originals themselves having
been placed in the record by the plaintiff upon the 6th
December, 1886, it results as a consequence from these
two facts that the plaintiff had been authorized by the
holders of the notes to use them for his own benefit
and advantage, and that the defendant as debtor upon
the notes could not contest the right of his creditor, the
plaintiff, to demand payment of them in his own name;
and

8. That the appropriation by an insolvent debtor of
any portion of his property or effects by way of pay-
ment to one or more creditor or creditors in preference
to another or others is a secreting of his property with

- intent to defraud his creditors within the meaning of

the statute authorising imprisonment for debt.

Now with respect to the first of the above grounds,
the article 1953 C. C. only authorises the surety to
take proceedings against his principal to obtain in-
demnity against his suffering loss at suit of the credit-
or of the person for whose debt he is surety. The
article does not alter the condition of the surety, or the
relation which he bears to his principal. It does not*
convert the surety into the creditor of his principal or
make the latter his debtor for the amount personally
due to a third person; the payment of which amount
the surety has guaranteed. The position of a creditor
entitled to arrest his debtor is very different from the
position of a surety entitled to call upon his principal
for indemnity against loss by reason of default of
the principal to pay the debt due to his creditor. The
rights and remedies of the two are wholly different, a
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surety to a third person for the payment of a sum of 1887
money due to such third person by another is not M ACKINNON
competent in my opinion to arrest such other on his KHEOACK.
committing defanlt in payment of his debt due to  —
such third person, or upon his becoming insolvent : Gw_y_“ie J-
he cannot make the affidavit neccssary to be made to

support the issuing of a writ of capias at his suit.

As to the second of the above grounds, it proceeds
upon a legal inference which is drawn by the court
from two facts stated, one of which, as appears in the
considérant, occurred on the 6th December, sixteen days
after the arrest which is complained of was made.
The inference which is drawn trom the facts stated is
one which cannot be deduced from the facts which
are relied upon as justifying it, and further the infer-
ence drawn is directly at variance with the evidence.
The evidence shows that the arrangement upon which
the plaintiff became possessed of the notes from the
banks, who were the holders thereof and entitled
thereto, was not made wuntil after the arrest of
the defendant, nor until the examination of wit-
nesses upon the defendant’s petition to quash the
writ of capias was in progress, so that whatever
authority from the holders of the notes which, if
any, the plaintiff may have acquired, in virtue
of that arrangement of proceeding to judgment in
an action commenced by bhim as holder of the notes
at a time when he was not the holder of any of them,
the arrangement cannot be invoked to support a capias
and arrest made thereunder at a time when the plain-
tiff had no such authority from the holders of the notes
and had not possession of them. Even if the plaintiff
had pail notes in full to the holders thereof and
had thus become legal holder of them after he had ar-
rested the defendant, he could not sustain an arrest
made by him in an action which he had commenced
as holders of the notes when in point of fact he was
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1887  not the holder of them—ua fortiori he could not sustain
Maozmwox the writ of capias issued in the present case, and the
Kazoacg, 2rrest made thereunder by force of any authority de-

—  rived from the holders of the notes subsequently to the
Gwyﬂf J- arrest. The validity of the capias must depend upon

the right of the plaintiff to issue it at the time when
it was issued.

As to the 8rd ground upon which the courts below
proceeded, I am of opinion that a payment to one or
more creditors of a debtor although he be in insolvent
circumstances in preference to another or others is not
a secreting of the debtor’s property with intent to de-
fraud within the meaning of the act authorising im-
prisonment for debt. Upon this point I need only say
that I entirely concur with the dissentient judgment
of Mr. Justice Cross in the Court of Queen’s Bench in
appeal.

I am of opinion therefore that this appeal should
be allowed with costs, and that the arrest should
be set aside and the writ of capias quashed with

costs.
Appeal dismissed without costs.

" Solicitors for appellants: MacMaster, Hutchison,
Weir & MacLennan.

Solicitors for respondent: Greenshields, Guerin &
Greenshields.
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JAMES TEMPLETON MOXLEY
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AND
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Railway -Company=Sparks from engine— Lapse of timé before dis-
covery of fire— Presumption as to cause of, fire~Defective -en-
gine— Negligence—Examination for discovery—Officers of Cor-
poration—R. 8. 0. (1877) ¢. 50 5. 136.

A tiain of ‘the Catiada Atlantic Railway Coinpany passedthe plain-
tiff's farm about 10.30 a.m. and another train passed .about
noon. Some time after the second train passed it was discover-
ed that the timber and wood on plaintifi's land was on fire,
which fire spread rapidly after being discovered and destroysd
a quantity of the standing wood timber on said land.

In an action against the company it was shown that the engine
which passed at 10:30 was in a defective state, and likely to
‘thiow dangerous sparks, while the ‘other engine was in good
repair and provided with all necessary appliances for protection
against fire. The jury found, on questions submitted, that the

} RESPONDENT.
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1887
* Nov. 24.

1888
* March 15,

fire came from the engine first passing, that it arose through -

negligence on the part of the company, and that such negli-
gence ‘consisted in running the engine when shé'was a bad fire
thrower and dangerous,

Held, affirming the judgment of the Court of Appeal, that there be-
ing sufficient evidence to justify the jury in finding that the
engine which passed fitst was out of ‘order, and it being admit-
ted that the second engine was in goed repair, the fair inference,
in the absence of any evidence that the fire came from the lat-
ter, was that it came from the engine out of order, and the
verdict should not be disturbed.

*Prusint.—Sir W. J. Ritchie'C.J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.
10
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Held also, Henry J. dissenting, that the locomotive superintendent
and locomotive foreman of a railway company are ¢ officers of
the corporation ”” who may be examined as provided in R. 8. Q.
(1877) ¢. 50 8. 136 (1) and the evidence of such officers as to the
conditions of the respective engines and the difference as to
danger from fire between a wood burning and a coal burning
engine, taken under said section, was properly admitted on the
trial of this cause; and certain books of the company contain-
ing statements of repairs required, on these engines among
others, were also properly admitted in evidence without calling
the persons by whom the entries were made.

APPEAL from a decision of the Court of Appeal for
Ontario (2) affirming the judgment of the Divisional
Court by which the defendant’s rule nisi for a new
trial was discharged.

These are actions against the Canada Atlantic Rail-
way Company for damages by fire to the land of the
respective plaintiffs, caused by sparks from an engine
of the company which passed such lands on August

[VOL. XV.

19th, 1884.

The pleadings in the actions were similar and were
as follows :— '
STATEMENT OF CLAIM.

1. While the plaintiff was possessed of certain grow-
ing wood, timber, cordwood, fences, meadow, pasture
and surface soil in and upon the plaintiff’s land near
to the defendants’ railway and the defendants were

" possessed of a certain locomotive engine containing

fire and burning matter which engine was being
driven along the said railway near to the plaintiffs’
said land under the management of the defendants
the defendants so negligently and unskilfully managed
the said engine and the fire and burning matter there-

* *

(1) R. 8. 0. (1877) c. 50 8, 136, oral examination

Any party to an action at law,
whether plaintiff or defendant,
may at any time after such action
is atissue obtain an order for the

in case of a body corporate, of
any of the offcers of such body
corporate touching the matters
in question in the action,

(2) 14 Ont. App. R. 309,
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in contained, and the said engine was so insufficiently 1887
and improperly constructed that sparks from the said Tem Canapa
fire and portions of the said burning matter escaped %“;‘f‘g;{o
from the said engine by and upon the plaintiff’s land Moy
thereby setting on fire and destroying the said grow- ~___"
ing wood, timber, cordwood, fences, meadow, pasture
and surface soil, and the plaintiff lost the use and
enjoyment of the same.

The plaintiff claims $1,000 damages.

The following are the particulars under the plain-
tiff’s statement of claim :—

1. The damage occurred upon Lot number 15, in the
5th Concession, Ottawa Front, of the Township of
Gloucester, in the County of Carleton.

2. The setting on fire took place on or about the
19th day of August ultimo, A.D. 1884, between the
hours of eleven o’clock in the forenoon and twelve
o’clock noon, or thereabout.

8. The locomotive engine, at the time of such dam-
age, was proceeding toward the city of Ottawa.

STATEMENT OF DEFFNCE.

1. The defendants say that they are not guilty by
statute 81 Vic, c. 68, s. 21 D.; 84 Vic, c. 47, D.; 42
Vie., c. 9, 8. 27 D.; 42 Vie,, c. 6%, D.

JOINDER OF ISSUE.

The plaintiff joins issue upon the defendants’ state-
ment of defence.

Delivered the 8th of October, 1884.

On the day in question two trains of the vompany
passed the place where the fire occurred and the fire
was not discovered for some twenty minutes or more
after the last train passed. The evidence given at the
trial showed that the last train that passed was in good
order and that the other was defective, and that there
was an interval of an hour and a half between them.

The plia.mhﬁ' claimed that the first engine was the cause
10
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of the fire, which smouldered until it broke out as dis-

Tan Caxapa Covered, and the jury so found. The company say that

ATLANTIO

Rx. Co.
..
Moxigy,

if either engine caused the fire it was the last and that
as the origin of thefire was largely speculative there
was no evidence to warrant the verdict. It was also
claimed that certain evidence of employees of the road
was improperly admitted.

The Divisional Court upheld the verdict and refused
a new trial and their decision was affirmed by the
Oourt of Appeal. The company then appealed to the
Supreme Court of Canada.

Chrysler for the appellants.

It is incumbent on the plaintiffs to prove the origin

. of the fire, which has not been satisfactorily done. The

anthorities show that there can be no presumption
against the company when such a length of time has
elapsed between the passing of the train and the dis-
covery of the fire. McGibbon v. Northern and North
Western Ry. Co. (1) ; Canada Central v. McLaren (2) ;-
N. B. Ry. Co.v. Robinson (8) ; Smith v. London and 8.
W. Ry. Co. (4) ; Jaffrey v. Toronto, Grey and Bruce Ry.
Co (5). .

Qertain employees of the company were examined
for purposes of discovery under R.S. O. ch. 50, sec.
156. The reception of their depositions was objected
to at the trial. and should not have been received. A
portion of the depositions contained expressions of opi-
nion by the deponents and such evidence is not con-
templated by the statute. Goring v. London Mutual
Fire Ins. Co. (6).

Itis said that we cannot object to this evidence as

| we allowed the witnesses to be examined. That is not

80. De Brito v. Hillel (7), Fleet v. Perrins (8).
(1) 11 0. B. 307; 14 Ont. App. (4) L. R. 5 C. P. 100.

R. 9L (5) 230.C. C. P. 553,
(2) 8 Ont. App. R. 564, (6) 10P. R. (Ont.) 642,
(3) 11 Can. 8. C. R. 688 () L. R. 15 Eq. 218,

(%) L. R. 3 Q. B, 536,

1
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The admissibility of such evidence is also dealt with 1887

in the following cases: Moore v. Boyd (1); Court v. '.'!.‘Em (aNADA
Holland (2) ; Proctor v. Grant (8) ; Douglass v. Ward (4). Aﬁ,’;“é?,“’
McCarthy Q.C. and Mahon for the respondents. As Mox”LEY
to the claim that the verdict is against the weight of
evidence we can only repeat what has been said in two
previous cases in this term, that a second appellate
court will not reverse the findings of the jury, affirm-
ed by the Divisional Court and the Court of Appeal.
On the general question of the liability of railway
companies for negligence un_dei‘ circumstances such
as the present and where the onus lies to prove such
negligence , see Vaughan v. Taf Vale Ry. Co. (5);
Pigott v. Eastern Counties Railway Co. (6) ; Fletcher v.
Rylands (7) ; Pollock on Torts (8) ; Addison on Torts
(9) ; Freeman'le v. London & North Westem Ry. Co,
(10); Dimmock v. North Staffordshire Ry. Co. (11) Cooley
on Torts (12); Canada Central v. McLaren (18).
At the trial the depositions of the employees were
objected to as a whole but no ob_]ectlon was taken to
the particular portions which might be considered
inadmissible. This practice is dealt with in MacLen-
nan’s Judicature Act (14); And see Mathe'rs v. Short
(15).

Sie W. J. RircHIE O.J—(His Lordship read the
pleadings in the case and continued:)

These are appeals from the judgment of the Court
of Appeal. The actions are to recover damages to the
crops, timber and soil of two farms adjoining one

(1) 8P. R. (Ont). 413. (8) P. 403.

(2) 8 P. R, (Ont.) 221. (9) 6 Ed. p. 45.

(3) 9 Gr. 26. (10) 10 C. B. N. 8. 89.
(4) 11 Gr, 39. (11) 4 F. & F, 1058,

(5) 5 H. & N. 679. (12) P. 661.

(6) 3 C.B. 229, (13) 8 Ont. App. R. 564.

(7) L.R.1Ex.265; L.R.3H.L (14) 2 Ed. p. 353.
330, (15) 14 Gr. 254,
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1888 another, occasioned by a fire which the respondent
T Canapa alleges occurred through the negligence of the defen-
Aﬁ;"f‘ 5" dants in the management of one of their locomotive
Momizy. engines, passing along the defendants’ railway ad-
—— _Jjoining the land in question. The actions were tried
RitchieGJ. {opother by consent; the amount of damages was
agreed on in the event of the defendants’ liability

being established.

The question submitted to the jury was: Did the
fire arise from any negligence on the part of the com-
pany? And the jury found that it did. This verdict
was sustained by the Queen’s Bench and Common
Pleas Divisional Courts and by the Court. of Appeal,
Mr. Justice Burton alone dissenting.

The contention of the plaintiffs isthat No. 4 engine"
which passed was defective, out of order and threw
dangerous fire ; that in passing along the track at the
place in question fire was thrown from the engine,
caught, smouldered, was blown into a flame and did
the damage. The company say the evidence offered was
insufficient to establish that fact, and that after No. 4
passed, and before the fire was discovered, another
engine had passed by, about noon, and so long a time
after No 4 had passed that the jury would not be
justified in saying that the fire escaped from No. 4
which caused the damage. It was assumed, on the
trial and on the argument, that this latter engine was
in good repair and in proper working order; at any
rate no evidence to the contrary was adduced. On
the other hand, all the judges of all the courts agreed,
that there was sufficient evidence to justify the jury
in finding that No. 4 engine was out of order.

The regular time for passing Eastman station, near
the farms of the plaintiffs, for the freight train was
11.30 a.m. and for the passenger train 12.01 p. m. 'On
the 19th of August, 1884, the trains passed at or about
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the regular times, and some short time after the pas- lfi

senger train passed the fire was seen bursting up. Is TarCavana
it to be assumed as an incontrovertible fact that another A7-4T
train having passed, and the fire not having been dis- Mo;} -
covered until an hour after when it appeared in full “__
blaze, entirely rebuts any inference that the fire could Ritchie C.J.
have been caused by the first train? If No. 4 only
had passed, in an improper condition with respect o
fire throwing, and no other train had passed before
the fire was discovered, could any reasonable jury
have come to any other conclusion than that the fire,
though not discovered for an hour, was caused by
sparks from this improperly conditioned engine? It -
appears to me this would have been an almost irresis-
tible inference of fact. How, then, is this met by
showing that a train in perfect order passed about an
hour afterwards and some quarter or half an hour
after that the fire was seen blazing up ?

Mr. Justice Burton, the only dissentient judge, was
of opinion that there was no evidence to go to, the
jury, and that the learned judge should have non-suit-
ed the plaintiffs. He does “ not question that there
was evidence of the alleged faulty construction of
engine No. 4 which could not have been withdrawn
from the jury ”’; “ but,” he says:

There is not a particle of direct eviderce to show what caused the
fire. No doubt, if the fire had broken out shortly after the passing
of engine No. 4, no other cause for the fire being shown, the jury
might properly enough have been asked to draw the inference that
sparks from that engine had caused the fire. But [ entertain a very
strong opinion that no such inference should or ought to be drawn
when it was shown that no trace of fire was seen until after the pas-
ging of the second engine, upwards of an hour subsequently, in an
exceptionally dry season, and that it was discovered some 10 or 15 ‘
minutes after the passing of that second engine, it being common
knowledge that all engines do emit sparks and cinders which might
have caused the injury, notwithstanding that they are of the best
construction and are worked without negligence.

And he was compelled to hold that it was a pure
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question for the judge.

TasCanana  On the contrary, I think the evidence in this case

ATLANTIO
Ry. Co.

?.
MoxLEY.

could not properly have been withdrawn from the
jury, being of opinion there was evidence to go to the
jury in support of the respondents’ case. I cannot

th“h“’cJ look upon it as a mere matter of speculation as to

which engine the fire came from, but a fact to be de-
termined, resulting from the direct evidence and the
fair and reasonable inferences to be drawn therefrom.
The jury being justified in finding No. 4 out of order
and throwing fire badly, and it being assumed on both
sides that the engine of the regular train was in order,

. I think the fair inference, in the absence of any evi-

dence that the fire came from the regular train, would
natyrally be that it came from the engine out of order
rather than from the one in order.

But Mr. Justice Burton seems to think that the time
between the passing of No. 4 and the passing of the
regular train admitted to be in good order, and the
diécovery of the fire after the paésing of the latter,
was an answer in law to the plaintiffs’ case, thus
turnmg what should, in my humble opinion, in view
of all the surrounding circumstances, be a presump-
tion or inference of fact into a proposition of law. The
defective state of engine No. 4 and it being a wood
burning engine and its cinders more likely to do dam-
age than a coal burner ; the perfect state of the engine
on the regular train and it being a coal burner and its
cinders less likely to do damage; the length of time
between the passing of the respective trains and the
time the fire was discovered ; the condition in which
it was first seen; the state of the wind ; the nature
and character of the ground on which the fire broke
out ;. and the reasonable probability of it smouldering,
were all, in my opinion, matters for the jury and could .
not be withdrawn from their consideration ; for who,



VOL. XV.]  SUPREME COURT OF CANADA. 153

as the judge suggested, bringing their common know- 1887
ledge to their assistance in relation to such affairs, Tem CANADA
could be so capable of arriving at a correct conclusion “JrA%
as to whether the fire was caused by one or the other M
of the engines and, if so, by No. 4, a conclusion tobe =~ __""
arrived at dependent as well on direct evidence as on Ritch‘ic'J'
presumptions or inferences of fact, and, therefore, the
learned judge was, in my opinion, right in refusing to
non-suit, and the jury having found in favor of the
plaintiffs I think the verdict should not be disturbed.

I think the evidence of extracts from the repair
book kept in the appellants’ offices of entries of repairs
required by engine No. 4, which is alleged to have
caused the damage, were admissible in evidence. I
was a little doubtful as to the admissibility of Donald-
son’s deposition but I cannot say that any wrong or
miscarriage has been caused thereby. I cannot think
the verdict would have been at all affected by the re-

jection of this evidence.

STRONG J.—Concurred in the judgment of Mr. Justice
Gwynne.

FourNIiER J.—Concurred in dismissing the appeal.

Henry J.—I have had a good deal of difficulty
about this case in more respects than one. The plain-
tiff in all actions for negligence in which damages
have resulted to him is required to prove the negli-
gence. Now we all know that in running railways
through this country in dry seasons sparks will come,
and we know they will be carried to another portion
of the country and remain lighted for a long time and
when falling to the ground set fire to combustible sub-
stances. There is this difficulty here. There is no
evidence at all that the fire was there when engine No.
4 passed. That is the engine that has the bad charac-
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ter. And there is no evidence that any sparks from

Tua Canapa that engine caused the fire. The engine that passed

ATLANTIO
Ry. Co.
v.
MoxLEY.

Henry J.

an hour afterwards might possibly have emitted
sparks which caused the damage. If so the company
would not be liable as that engine was provided with
the necessary appliances for protection from fire.

We have to assume a good deal in this case. We
must assume that the fire was there when the second
engine passed, and had been smoldering there for over
an hour.

I think that in a case of this kind, depending on
circumstantial evidence, the rule is that the plaintiff
is bound to prove the reasonable absence of any other
cause., I am not going so far as to say that the plain-
tiff has not done that in this case, and am not in favor
of reversing the judgment and setting aside the ver-
dict of the jury, but I feel bound to express the dif-
ficulty I have had in arriving at a conclusion.

As to the engine No. 4 there is a difference between
the evidence for the plaintiff and that for the respond-
ents. That is a matter for the jury and no court will
set aside their finding. But there was evidence ad-
mitted which I think should not have been received.
The depositions of parties on matters of opinion were
improperly received. It is hard to say what effect an
affidavit such as Donaldson’s would have on the jury,or
whether it did not influence their verdict.' If improper
evidence has been received which might have in-
fluenced the jury,and there was not sufficient evidence
independent of it, the verdict should be set aside. I
have looked into the case and think there was sufficient
evidence without this deposition. While expressing
this doubt still I concur with the majority of the court.

TASOBEREAU J.—I am of opinion that this appeal
should be dismissed. I have read the judgment pre-
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pared by Mr. Justice Gwynne and concurin the views 1888

expressed by him. Tag CANADA
) ATLANTIO
] . Ry. Co.
GwYNNE J.—By the rules nisé issued at the instance _ ».

MoxLEY.

of the defendants in the Divisional Courts of the High ~
Court of Justice for Ontario in which the above actions Gwynne J.
were respectively brought, the discharge of which

rules is the subject of the present appeals, it was order-

ed that the respective plaintiffs should show cause

why the verdict and judgment for the plaintiff obtain-

ed in the said respective actions should not be set

aside and judgment entered for the defendants or a

new trial had between the parties on the grounds
following :

1. That the verdict is contrary to law and evidence
and the weight of evidence.

2. That there was no evidence to go to the jury in
support of the plaintiffs’ claim.

8. That there was no suflicient evidence that the
fire which ignited the plaintiffs’ property came from
the defendants’ locomotive number four.

4. That there was no evidence of negligence on the
part of the defendants either in the construction or
management of the said locomotive.

5. And on the ground of the improper reception of
evidence of the depositions of Moxley, Donaldson and
James Ogilvie and of entries in the books of the de-
fendants made subsequent to the fire, and of entries
in the said books before and after the said fire, without
calling the persons who made the said entries or prov-
ing their authenticity, and upon the grounds that the
said entries are not evidence against the defendants of
the facts alleged therein.

The verdicts and judgments in favor of the plaintifis
had been rendered upon the answers of the jury to
three questions submitted to them, which questions
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and answers were ag follows :—

QUESTIONS.
1. What was the cause of the fire ?
2. Did the fire arise through any neghgence on, the part of the

MOXLEY company ?

G J.
1W}{nne " gence ?

3. If you say yes state what, in your opinion, was the act of negli-

ANSWERS OF THE JURY.
To the first of the above questions they answer
We agree in the belief that the fire came from engine No. 4.
To the 2nd question they answer
We believe it did.
And to the third they say

The act of negligence on the part of the company eonsists in run-
ning engine No. 4 when, according to their own reports, she was a
bad fire thrower and dangerous.

Now as to entering a non-suit or a judgment for the
defendants it is quite impossible that the contention
of the defendants should have prevailed. There was
evidence that the fire took place within an hour and
a half after a locomotive engine of the defendants,
which was a wood burner and known as engine No.
4—and within 80 or 40 minutes after another engine
of the defendants which was a coal burner and known
as engine No 406—bad passed the place where the fire
originated ; the evidence also showed that it-originated
on the defendants’ property and within the distance of
about 20 feet from the railway track—that there was
no apparent cause from which the fire might have
originated other than those locomotives—that in the
same month in which this fire occurred, and previous-
ly thereto, fire had taken place frequently along the
track after the defendants’ cars had passed, which the
witness who testified thereto had himself put out. It
was also proved that engine No. 4 had been repeatedly

.repoﬁ;ed between the 1st of June and the 19th of

August, on which latter day the fire occurred, by the
engine driver, whose duty it was to cause such report
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to be entered in a book of the defendants kept for the 1388
purpose, as wanting repairs. On the 14th June she Tm ‘CaNADA

was thus reported : ART;%?G
Smoke stack netting wants examining, Elbow on R. H. flue pipe _ &, .
leaking. Side-rod brasses want reducing on R. S.on back crank MOXLFY-
pin. o Gwyn.ueJ.
and on the 22nd July, thus: —

Netting on.smoke stack wants examining, throws fire bad. Whis-
t1é pipe that screws into dome ledking. Boiler wants washing'out.

Theré was evidencé that in consequénce of this

‘latter report some repairs were done to the netting,
but the engine, which was an old oné, was again
reported in like manner on the 1st, 8th, 21st and 23rd
of August as requiring divers repairs, not, it is true,
pointing to the smoke stack netting; but on the 28th
August she was reported again as follows :—

Big and little end brasses on left hand sidé wants redueing and
lining up. Bonnet on top of smoke stack wants examining—throws .
fire bad. )

The depositions of the defendants’ locomotive fore-
man taken before the trial under an order in that be-
half made pursuant to section 156 of ch. 50 R. 8. O.
were also read in evidence. In those depositions he
had deposed among other things that :—

There is a cone 24 1nches in dmmeter in engme No. 4. P1eces df
and rebounding may wear holes in the nettmg The weariig away
of the netting is‘commoner in a coal burner than in a wood burner.
A larger quantity of fire will escape from a wood-burner than from
a coal burner. If in proper order the wood-burher is as safe as a
Goal-burner, Ifa wobd-burner is kept in godd ‘order it shoald not
throw dangerous sparks. The cylinder in No. 4 is 15% inches iii

- diameter by 26 inch stroke. The diameter was increased } of an
inch when repaired—when new it was 15 inches—there are two
exhaust nozzles of 2§ inch diameter —that is the inside dismeter of
the outlet. We vary the size of the exhaust nozzle. Thé 'exhatist
nozzle of No. 4 hasnot been varied. By making the éxhaust nozile
smaller you create a greater vacuum in the smoke box and you in-
crease the draught on the fire. If the exhaust nozsle of the engine
is too small it will cause a back pressure on the enginé, You have
to be particular to tlie one-eighth of ah inch in the éxhiut nozzle.
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1888  If the nozzle is smaller than it should be a pressure will be created
w~~  and a stronger draught on the fire tubes, and the air of the fire

T?TS:NN:;;A tubes stronger and the lip of the fire particles greatér and the ten-

Ry.Co. denecy will be to throw more unburned fuel into the smoke stack.
Momzy,  Lhis witness being called by the defendants at the
et trial testified, among other things on his cross-examin-

Wy_:__ ation, that a perforated cone which this engine No. 4had
was harder on the netting than a solid cone—that this
netting would wear out sooner over the perforated cone
than over the solid one ; and being asked what was
the effect of enlarging the cylinder and leaving the ex- -
haust pipe the same size it had been before the enlarge-
ment of the cylinder, he said that the effect was to make
the engine steam freer, but that it would give more
forcible draught up the petticoat pipe and would have
the tendency to throw the sparks with more force
against the bonnet.

Now, it is impossible for us to hold that this evid-
ence, assuming it to have been properly received, was
wholly insufficient to warrant the case being submit-
ted to the jury, and that therefore the plaintiff should
have been non-suited ; it is equally impossible to hold
that upon the findings of the jury in answer to the
questions submitted to them judgment should be
entered for the defendants. So likewise is it impossi-

. ble for us to interfere with the findings of jury as
against the weight of the evidence. Unless we could
say that it was impossible for the fire to smoulder for
the space of about an hour and a-half before it was
observed, as it was, we cannot say that the jury have
arrived at a wrong conclusion in attributing the fire to
the engine No. 4, which was proved upon more occa-
sions then one to throw fire badly. Nor can we say
that the jury were not justified in concluding that
upon the 19th of August she may have been as defec-
tive in this particular as she appeared to be on the 22nd
July, and on the 28th August notwithstanding the
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repairs done on the 23rd of July. Itis impossible to 1888
say that the evidence so strongly preponderates against Tua Canaoa
the finding of the jury as to lead to the conclusion that 43-A%
they have either wilfully disregarded the evidence or e

failed to understand it. o
Gwynne J.

The sole remaining question is as to the motion for a
new trial on the ground of the reception of the evid-
ence of the depositions of Moxley, Donaldson and James
Ogilvie, officers of the defendant company taken under
the order issued in pursuance of the 156 sec. of ch. 50
R. 8. 0., and of the entries in the defendants’ books as
to the condition of the smoke stack netting of the engine
No. 4. As to the depositions the only objection taken
was as to those of James Ogilvie for the reason, per-
haps, that as Donaldson does not appear to have been
examined as fully as was Ogilvie, his depositions were
not deemed to be of much importance. The objection
taken to Ogilvie’s deposition being read was merely
that a locomotive foreman, which Ogilvie was, does
not occupy such a position as would make his evidence
binding on his employers. The statute under which
the depositions were taken enacts that :—

Any party to an action at law whether plaintiff or defendant may
at any time after such action is at issue, obtain an order for the oral
examination upon oath before a judge or any other person specially
named by the court or a judge of any party adverse in point of
interest, or in the case of a body corporate of any of the officers of
such body eorporate touching the matters in question in the action.

The statute also provides that the officers of a body
corporate so examined may be further examined on
behalf of the body corporate of which he is an officer
in relation to any matter respecting which he has been
examined in chief, and that the depositions shall be
taken down in writing by the examiner, and when
completed shall be read over to the party examined and
shall be signed by him in the presence of the parties,
or of such of them as may think fit to attend, and that
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1888  the depositions so taken, whether theéy be the deposi-
Tas Gaxapa tions of party to the action or of an officer or officets
AvLA%T0 of a body corporate party to the action, who Was or
oy, VVOTE exarnined in the place of and for the cqrgdfati'on,
——  should be returned to and kept in the office of the court
Gwynne, J. i1, which the proceedings are carried on, and that office
dopies of such depositions might be given out, and that
the depogitions ceitified under the hand of the judge or
otheér officer of person taking the same, ot a copy thereof
dértified under the hand of the clerk or deputy clerk of
the c¢town or clerk of the county court, as the case
niiight be, should without proof of signatiire b received
and resd in évidence saving all just exceptions. The
only difference between this provision of our statate
and that of the English Judicature Act in like case is
that with s the examination takes place vivd voce, in
England upon interrogatories. The principle upon
which the examination is autliorized and the deposi-
tions taken upon it afe recéived in evidence is
thoroughly ‘explained by Sir George Jessel, Master of
the Reolls, in ‘Chuwch v. Wilson (1). The practice isthere
shown to have béen adopted &s a great improvement
upon the old equity device for obtaining evidence to
be used in a common law suit by a bill of discovery.

He there says :—

The defect of the old common law system was that it did not
allow you in an ordinary action at law to obtain discovery from
your opponent, and equity therefore invented the bill of discovery
in aid of the plaintiff in the action or of the defendant in the action
and gave that discovery and, of course following its own rules as
applied to actions at law, it gave a siniilir remedy where it was a
suit in equity. Then came this difficulty, that a:corporation,
answering not on oath but under their common seal, you could not
indict the corporation for per;ury and you -could not therefore have
the usual remedy or sanction whiih eénabled you to rely on the dis-
‘covéry, and 80 to avoid that, the courts of equity allowed you to add
4n officerof the corporation as defendant to make hiin answer on

(1) 9'Ch. D. 555,
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oath, because according to the then procedure you could not inter- 1883
rogate him in any other way. In process of time the legislature Tum\a‘:z‘um
thought fit to get rid of the necessity of resorting to eourts of * r; xmig
equity for discovery by empowering the courts of law to give disco- Ry. Co.
very in common law actions. Then what did the legislature do? v.

It did not adopt the method which was adopted by the courts of Mox;m'n.
equity in suits in equity—that method was both cumbrous and ex- Gwynne J;
pensive ; what it did was this—by enacting the provisions of the  —
51st section of the Cominon Law Procedure Act of 1854, which is

almost in the words of the provisions of order 31, rule 4: that is
recognizing the impropriety of making the officer a party to the

action of common law it enabled the person requiring a right to dis-

covery, to get an order to examine the proper officer on interroga-

tories. Then of course the parties to the action paid all the costs

of the proceedings and the officer gave discovery and had nothing

further to do with the action. When the legislature inaugurated

a totally new system of pleading and established a new court of
justice—for that is what the High Courtis . the first question was,

what system should they adopt iu it, as there must be but one sys-

tem for all kinds of action whether common law actions or equity

actions, and they adopted the rule which had been adopted in

common law actions, and that is the rule inserted in the schedule

to the act.

Then again in the Atforney General v. Gaskill (1), the

same learned judge says:—

One of the great objects of interrogatories when properly adminis-
tered has always been fo save evidence, that is, to diminish the
burden of proof which was otherwise on the plaintiff. Their object
is not merely to discover facts which will inform the plaintiff as to
evidence to be obtained, but &lso to save the expense of proving a
part of the case.

Then in Berkeley v. Standard Discount Co. (2); the

same learned judge says :—

We have had a long experience under the Common Law Pro-
cedure Act of 1854, The only difference between the present
rule and section 51 of the Common Law Procedure Act is that
in addition to the word “officer” you have “member,” but why
should this make any difference ? * * *
1 am by no means disposed here to lay down any rules which
will fetter the discretion of any other judge, but I will state
that my own practice has been not to direct a “ member” if it be
shown there is an “officer” who could answer; that is, who had a
competent knowledge of the facts. Secondly, I always require to

(1) 20 Ch. D. 528, . (2) 13 Ch. D, 97.
n



162
1888

A e N

TaE CANADA

SUPREME COURT OF CANADA, [VOL. XV.

see that the interrogatories are not served on a person who has not
the means of answering. But the fact is that the company is served

Arpantig With the application, and the company has as much interest as any

Ry. Co,
V.
MoxiLEY.

Gwynne 3.

body else in seeing that the proper man should answer, because the
effect of the answer may be very serious as regards the position of
the company. The ordinary practice, I believe, is for the company’s
solicitor to act for the officer or member, who is directed to answer
and to prepare the answer for him, with the usual advantages which
are possessed by the solicitor of the company, and to charge the com-
pany with the cost of so doiilg. 1 by no. means desire to encourage
the employment of a separate solicitor in such a case as this, The
defendant here is the company and the person interrogated is mak-
ing discovery on the part of the company.

It was, therefore, decided that the person interrogated
who had been, but was no longer a director of the com-
pany, had no right to refuse to answer the interroga- .
tories until he should be paid his costs of so doing.

In the same case Thesiger L.J. says:—

The rule upon which the guestion turns is nothing more or less
than an extension of section 51 of the Common Law Procedure Aect
of 1854, and is, I think, intended to be worked in the same manner
in which that action was worked. It is apparent, he says, that
the examination by interrogatories which is to take place is not -
any examination distinet from the examination of a party to the
action, butie, as was the case of the officer under the Common Law Pro-
cedure Act, an examination of some one who may be called upon to
answer as an alfer ego of the corporation inasmuch as the corpora-
tion cannot itself answer. ‘

And again he says:—

Now in practice under the Common Law Procedure Act the appli®
cation was made in chambers against the company, and if they had
any objection to the interrogatories the company appeared by their
solicitor, but the officer never appeared:

Now, that the locomotive superintendent and the
locomotive foreman were the officers of the company
most competent to speak to the condition of the loco-
motives of the company, and their ability to prevent
the escape of fire, and therefore the fittést persons to
have been submitted to examination under the statute
upon a question of that character, cannot, I think, admit
of a doubt ; and if there were any it is removed by the

fact that the defendants themselves called the locomo-
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tive foreman and examined him largely upon the same 1888

~~r—~

question, and he was, in fact, the only witness whom Tug Canana
they did examine upon that question. Then, as to the AR";‘.‘ESO
entries in the defendants’ books as to the condition _ .
of engine No. 4, these entries, having been made in M:XLEY'
a book kept for the express purpose of calling the GWX_’:‘_’_" Js
attention of the mechanical department to something
required to be done and having been caused to be made
in the book by the driver of the engine whose duty it
was to make the entries or have them made, were ad-
missible in evidence. The book in which the entries
were made was one which the defendants were bound
to produce, and consequently did produce upon an ap-
plication for inspection of documents in the defendants’
possession containing entries relating to the matter
that wasin issue. The point, however, of this objec-
tion was wholly removed by the defendants them-
selves having called the driver of the engine No 4,
who, although he gave his evidence in a very unsatis-
factory manner, a manner which showed the impor-
tance in the interest of justice of the entries being
themselves received as sufficient evidence of the facts
stated therein, could have left no doubt upon the minds
of the jury that as he himself could not write he caus-
ed the entries to be made in the book for him by some
other person or persons who could write, and the
mechanical foreman testified that the entries were all
seen by him at the respective times of their being
made, and were attended to. Ii was for the jury to
say with what effect, having heard all that he said
upon the subject.

The appeal must, in my opinion, be dismissed with

costs.
Appeal dismissed with costs.

Solicitors for appellants : Stewart, Chrysler & Godfrey.
Solicitors for respondents : Mahon & O’ Meara.

13



164

1887

1888

*Nov. 2,

SUPREME COURT OF CANADA, = [VOL. XV,

THE QUEBEC STREET RAILWAY
COMPANY (DEFENDANT)...c.cvereees ; APPELLANT.

AND

2 is THE CORPORATION OF THE CITY

OF QUEBEC (PLAINTIFE).......... lRESPONDENT

ON APPEAL FROM THE COURT OF QUEENS BENCH
FOR LOWER CANADA, (APPEAL SIDE.)

Street Railway— By-Law—~Agreemeni—Construction of—Notice—
Arbitrators— Appoiniment of by Court,

The Quebec Street Railway Company were authorised under a by-
law passed by the Corporation ot the City of Quebee and an
agreement executed in pursuance thereof to construct and
operate in certain streets of the city a street raiiway for a
period of forty years, but it was also provided that at the expi-
ration of twenty years (from the 9th February 1865) the corpo-
ration might, after a notice of six months to the said company,
to be given within the twelve months immediately preceding
the expiration of the said twenty years, assume the ownership

_of said railway upon payment, &e., of its value, to be determined
by arbitration, together with ten per cent additional.

Held, reversing the judgments of the courts below, Fournier J.
dissenting, that the company were entitled to a full six months .
notice prior to the 9th February, 1885, to be given within the
twelve months preceding the 9th February, 1885, and therefors
a notice given in November, 18~4, to the company that the cor-
poration would take possession of the railway in six months
thereafler was bad.

Per Strong and Henry JJ.—That the court had no power to appoint
an arbitrator or valuator to make the valuation provided for by
the agreement after the refusal by the company to appoint their
arbitrator. Fournier J. conira.

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (Appeal side) confirming the
judgment of the Superior Court.

" On the 18th November, 1864, the Corporation of the
City of Quebec passed a by-la—w, under the authority

. PRESENT Sir W.J. Ritchie C.J,, and Strong, Fourmer, Henry,
Taschereau and Gwynne JJ,
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of 27 Vic. c. 61, intituled “ A by-law alléwing the Que- 1887
bec Street Railway Company to construct a Railway Queseo

in certain streets in the City of Quebec,” by which STR’E‘:.RY'
powers were, subject to certain restrictions and con- Comona.
ditions, conferred upon the company appellant, t0 mox orrar
build and operate a railway in the streets mentioned gﬁié’f.

therein ; and by the 25th section of the by-law,it was —

enacted : ‘

The privilege hereby granted to the said Company shall extend
over a period of forty years, from the date hereof, but at the expira-
tion of twenty years, the said corporation may, after a notice of six
months to the said Company, to be given within the twelve months
immediately preceding the expiration of the said twenty years,
assume the ownership of the said Railway, and of all real and per-
sonal property in connection with the working thereof, and on the
payment of their value, to be determined by arbitration, together
with ten per cent. over and above the value thereof.

And the 80th section provided :

This present by-law shall not come into force and effect until an
agreement based upon the conditions and provisions herein men-
tioned, shall have been executed by a notarial deed entered into
by and on the part of the said Company and the said corporation,
on whose behalf the Mayor is hereby authorized to sign the said
agreement.

On the 9th February, 1865, the Corporation of Que-
bec and the Quebec Street Railway Company executed
a notarial agreement in accordance with the 80th sec-
tion of the by-law, embodying such by-law and con-
taining the above cited 25th section in these words :

That the privilege granted to the said Company by the said by-
law and by the present deed, shall extend over a period of forty
years from the date hereof, but at the expiration of twenty years,
the said corporation may, after a notice of six months to the said
Company, to be given within the twelve months immediately pre-
ceding the expiration of the said t{wenty years, assume the owner-
ship of the said Railway, and of all real and personal property in
connection with the working thereof, and on payment of their value
to be determined by arbitration together with ten per cent. over
and above the value thereof.

The rights and privileges of the company thus
extended forforty years, from the 9th February, 1865,
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1887 unless terminated in the manner provided by the by-

"Queseo  law and agreement.
StreEr RY.

Co On the 9th January, 1884, the Corporation ofthe city of
CoRrora- Quebec gave notice to the company that it intended to
miox or 7z avail itself of the right stipulated in its favor by the by-
OITY OF o, b fthe rail but subsequent-
Queske. 13W,1t0 assume possession of the railway; q

— lythey gave asecond notice on the 21st November, 1884,
whereby it informed the company that the previous
resolution and notice was annulled, and that after the -

- 9th February, 1885, at the time and in the manner
provided by the by-law, it would assume the possession

and ownership of that part of the railway in question

situate within the city limits, and of the real and per-
sonal property in connection with the working thereof,

and would be prepared to pay the value thereof,
together with ten per cent over and above, as estab-

lished by arbitrators; and by the same notice the
corporation notified the company of its nomination of

F. X. Berlinguet as its arbitrator, and called upon it

to name an arbitrator to value the property conjointly

with Berlinguet: to this notification no attention was

paid by the company, and on the 9th May, following,
Berlinguet proceeded alone to value that part of the
company’s -property situated within the limits of the

‘City of Quebec, which he estimated at a sum of
$28,806.80 and his award was deposited with

a notary and signified to the appellants on the

18th May, 1885. Three days afterwards legal tender

of this sum with ten'per cent. added was made to the
appellants and on its being refused an action was
instituted, by which after reciting the several statutes,

. by-laws, contracts, tenders, &c., the corporation con-
cluded that the tenders be declared good and valid ;

that it be adjudged that it had aright to take possession

of the road, horses, harnesses, cars, &c., and that such
judgment serve as a title hereto, in favor of the cor-
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poration. Lsfz
This action was dismissed by the Superior Court on _Quasro
the ground of insufficient notice. ) ' Sm&r‘ Br.
The Court ‘of Queen’s Bench for Lower Canada Cormna.
(appeal side) confirmed this judgment on other mox orur
grounds, but the majority of the court expressed g;’;igi

the opinion that the mnotice was sufficient, the
same having been given within the year but not
within the first six months of the year in which the
term of twenty years had expired; and the recourse of
the city corporation was by the last mentioned judg-
ment reserved. ’

The respondents then brought a second action, claim-
ing that the appellant should be held bound to proceed
with the arbitration ; that in default of their naming
an arbitrator, one should be named by the court on
their behalf; and on an award being rendered, upon
payment of the amount of the award and ten per cent.
in addition, the respondents should be authorized to
take possession of said railway and property of the ap-
pellant company situate within the limits of the City of
Quebec, and that such judgment should operate a title
in favor of said respondents.

To this second action, the appellants pleaded sub
stantially as in the former action : -

1. Want of sufficient notice.

2. That in connection with the railway they, the
said company, owned a large amount of real and per-
sonal property, and that a large amount of their said
property was without the city limits.

That if the City Corporation had a right to take the
railway which was desired, they must take the whole
railway and all the property in connection therewith.

8. That there was no power to force the Street Rail-
way Company to name an arbitrator or to proceed with
the_arbitration.
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1887 Upon these issues, Casault J. presiding in the Superior
Qusste  Court, whilst stating that his opinion as to the insuffi-
S“ECE:‘RY' ciency of the notice remained the same as when he
Conora. delivered the judgment in the first action, considered
mon ovrux Dimself bound by the opinion of the Court of Queen’s
&ggg Bench and gave judgment in favor of the respondents.

- —~ This judgment being confirmed by the Court of
Queen’s Bench for Lower Canada (Appeal side) the

Quebec Street. Railway Company appealed to the

Supreme Court.

Irvine Q.C. and Stuart for the appellants contended :

1. That the notice could only be given in the first
six months of the twentieth year, that is between the
9th February, 1834, and the 9th August, 1884, and
must have been to the effect, that on the 9th February,
1885, the Corporation would assume the ownership.
Conditional obligations, dependent upon the will of
the person in whose favor the obligation is contracted,
must always be performed in formd specificd et indivisie
biliter. Larombiére, Obligations (1).

2. The court had no power to force the company to
appoint an arbitrator.——The condition of the contract
between the parties, gives, upon fulfilment of its pro-
visions, to the corporation the right to purchase the
property of the appellants, at a premium of ten per
cent. over the price fixed by arbitrators. No contract
of sale is valid unless the price be fixed, or be suscep-
tible of being established, by the joint consent of
buyer and seller.

Troplong (2) ; Duranton (3) ; Delvincourt (4) ; Lau-
rent (5) ; Duvergier (6) ; Marcadé, on C. N. Art. 1562
(7) ; Aubry & Rau (8).

The remedy of the corporation, if there has been

() 2Vol.91 on Art. 1175 C. N,  (5) 24 Vol. Nos. 74-77.

(2) 1 Vol. Vente Nos. 156-157. (6) 1 Vol. No. 153.

(8) Nos. 108-112-114. (7) P.178. ‘
(4) P. 125, and notes, (8) 4 Vol. § 349, p, 337, No. 29,
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a breach of contract on the part of the appellants, is in 1887
damages. ‘ QuEBE0

EET RY.

8. That the corporation was obliged to tender for all STRCO.
the real and personal property in connection with the o
. CorPORA-
working thereof, not for a part only. TION OF THE

Nothing was offered for a considerable part of the 8;”;3;’5.
plant and the necessary buildings because situate out- ——
side of the city limits.

P. Pelietier Q.C. for respondents contended :

1. That the corporation could give the said notice
at any time within the twelve months preceding the
9th February, 1885, but the possession of the railway
could not be obtained by the corporation before the
9th Tebruary, 1885, and if the notice was given ata
date not leaving six months up to the 9th February,
1885, then the full space of six months was to be
allowed between the notice and the taking possession
of the railway. '

2. The appellants having agreed to settle their rights
by way of arbitration, it was not competent for them
- to escape their obligation by refusing to appoint their
own ' arbitrator. The jurisdiction of the Superior
Court in the Province of Quebec is unlimited to enforce
the contracts between the parties. Such jurisdiction
is paramount to the obligations of the contracting
parties. It is a remedial power even for cases not
provided for. -

8. As to tendering for property outside of the city
limits the respondents could have no control and the
portion to be taken possession of, contemplated by the
by-law and contract, was the portion of the railway
within the city limits.

Sir W. J. Riroaie CJ.—To my mind it is clear
that “ after a notice of six months to the said company,
to be given within the twelve months immediately
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1888  preceding the expiration of the said twenty years,”

Quesso Means that the company are entitled to a full six

s'm%‘f)"'. BT months notice before the expiration of the twenty

: v.  years, and that such six months must be within
CorpPoRA- :

o orrme the twelve months immediately preceding the

8#:325 expiration of the twenty years. In this case
—— _no such notice of six months was given within the

Ritc_m_ec“]'twelve months, the notice given having been on the

21st November, 1884, which clearly was not a six
months notice within the twelve months, the expi-
ration of the twelve months being on the 9th February,
1885.

I thinkthe judgment of the Superior Court in the
first action, which held the notice insufficient, was
clearly right and should be restored. .

I think it very clear that the right to assume the
road was to be at the expiration of twenty years and
at no other time. It is a mistake to say the corpora-
tion have the whole year to give the notice: they are
bound to give such a notice as will entitle them to
assume the road at the expiration of twenty years ;
the express provision and privilege is, that at the
expiration of twenty years the corporation may
assume the ownership, but they cannot do this unless
a notice of six months has been given within the
twelve months immediately preceding the expiration
of the said twenty years; if they fail to give such a .
notice the right to assume the ownership of the road at
the expiration of twenty years ceases; so long as they
give thesix months notice within the twelve months
they are all right, the six months having reference to
the expiration of the twenty years; there was no other
time contemplated or fixed for the termination of defen-
dants’, or the assumption of plaintiffs’, rights in the
road but the expiration of the twenty years.

The notice given was on the 21st November, 1884,
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that they would on the 9th February, 1885, assume {ffi
the possession and ownership, &c. How can this be Qumesc

a good motice in any view of the by-law? It is mo S Br.
notice of six months within the twelve months, nor .
CorPORA-

any notice of six months at all. The notice of the 21st gox or Tar
of November, 1884, that on the 9th of February, 1885, 8&‘;35
they would assume, &c., is only a notice of two

months and nineteen days.

The only right the plaintiffs had was to put an end
to the defendants’ rights on the expiration of twenty
years and from that date to assume the ownership, and
if they failed to give the notice necessary to accomplish
this they failed to avail themselves of the privilege
accorded them by the agreement and by-law.

Ritehie C.J.

——

StroNG J.—Under the authority of an act of the
Legislature of the late Province of Canada (27 Vic ch.
61) by which the present appellants (defendants in first
instance) were incorporated, the City of Quebec passed
a by-law, authorizing the company to lay down rails
in the streets of Quebec and amongst other things pro-
viding as follows :—

The privilege hereby granted to the said company shall extend
over a period of 40 years from the date hereof, but at the expiration
of 20 years the said corporation may after a notice of six months to
the said company to be given within the 12 months immediately pre-
ceding the expiration of the said 20 years assume the ownership of
the said railway and of all real and personal property in connection
with the working thereof and on the payment of their value to be

determined by arbitration, together with ten per cent. over and
above the value thereof.

This by-law further provided that the railway was
not to go into operation until

An agreement based upon the conditions and provisions therein
mentioned should have been executed by a notarial deed entered
into by and on the part of the company and the said corporatien on

whose behalf the mayor was thereby authorized to sign the said
agreement.

A notarial deed embodying an agreement of the
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1888 same tenor and effect was accordingly duly passed
Quessc on the 9th February, 1865. The 20 years therefore
STR%‘;": BY. oxpired on the 9th February, 1885. On the 2lst -
o November, 1884, the respondents gave notice that
rrox o 1xs they would take possesslon of the railway and its
8{;‘;}‘;3 property under the expropriation clause mentioned
s 3 on the 9th February, 1885, that is, within three
T8 ° months from the date of the mnotice, and by the -
same notice the corporation appointed Mr. F. X,
Berlinguet as its arbitrator to value the property
according to the provision of the by-law and called

upon the company to name an arbitrator to make the
valuation conjointly with Mr. Berlinguet. The com-

pany did not appoint any arbitrator and on the 9th

May, 1885, Berlinguet proceeded alone to value that

" part of the company’s property situated "within the

limits of the City of Quebec which he estimated at a

sum of $23,806.80, and his valuation or award to that

effect was deposited with a notary and signified to the
appellants on the 18th May, 1885. Three days after-

waxrds the respondents caused this amount of the valua-

tion with 10 per cent. additional to be tendered to the
appellants through the ministry of a notary. They

then instituted an action offering to consign the amount

of Berlinguet’s valuation and the 10 per cent addition-

al and concluding for a declaration of their title, and

* of the right to the possession of the property. To this

action the appellants pleaded adefence in law (demur-

rer) and a perpetual exception and on the 8th February,

1886 the Superior Court, presided over by Mr. Justice

Casault, rendered a judgment dismissing the action on

the ground that no notice of six months within the

twelve months immediately preceding the expiration

of 20 years from the date at which the by-law came in

force had been given according to the requirements of

the by-law and the notarial deed executed.pursuant to
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its terms. 1888

The corporation appealed to the Court of Queen’s Q\U"’EV;EG
Bench which latter court affirmed the judgment of STREET B¥.

Co.
the Superior Court but upon other grounds from those Conoma
which had formed the ¢ considérants” of the judg- rjox or e
ment pronounced by Mr Justice Casault. 813‘;335

The respondents then instituted the present action Strong 7.
in which they repeated the allegations of their former -—
action and in addition the facts that the first action
had been instituted and that the judgment already
mentioned had been rendered therein and they con-
cluded that the company be ordered to name an arbi-
trator to value jointly with the one named by the
corporation the property of the company, situated
within the city limits. and in default of its so doing
that the court should itself name an arbitrator to act
for the company and that upon the payment of the
amount to be awarded and 10 per cent. in addition the
corporation shounld be authorized to take possession of
such property situate within the limits of the city of
Quebec and that such judgment should be declared to
operate as a title in favor of the corporation. To this
action the appellants pleaded, (1) That the company
had failed to give the six months notice required by
the by-law and agreement; (2) that by the notice stated
in the action the company only proposed to assume and
pay for so much of the company’s property as was
comprised within the limits of the city of Quebec
whilst the company had in accordance with its powers
in that behalf extended its line beyond the city limits
and had other property beyond the limits which the
city if entitled at all were bound to include in any
expropriation under the by-law and agreement. (8)
The appellants pleaded a defence ex droit, or demurrer,
by which they denied the legal sufficiency of the
notice set forth in the action, excepted to the power
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1888  and jurisdiction of the court to appoint an arbitrator
Quusne for them, and insisted that the acquisition of the rail-
STR%‘:‘)T. 3::‘ way and its works and property would be wltra vires
v. .MM of the corporation. Upon issues taken on these pleas
T?O‘;“f,f,‘?;‘;m and defences the parties went to trial before Mr. Jus-
, Oy or  ice Casault who, whilst stating that his opinion as to

. QuesEa. . . . .
h——_ the insufficiency of the notice remained the same as
Strong - when he rendered judgment in the first action, con-
sidered himself bound by the opinion of the Court of
Queen’s Bench and therefore rendered a judgment by
which the company were ordered to appoint an arbi-
trator within 15 days. This judgment having been
affirmed by the Court of Appeal, two judges (Mr. Jus-
tice Baby and Mr. Justice Church) dissenting, has now

been appealed from to this court.

I am of opinion that the notice of the 21st Novem-
ber, 1885, was too late. The clause of the by-law and
of the agreement executed in pursuance of it, already
set forth, clearly contemplate that the assumption of
ownership by the corporation shall be at the expiration

- of 20 years from the date at which the by-law took
effect and not later. It is not disputed that the by-law
came into force on 9th February, 1865, and that the 20
years consequently expired on the 9th February, 1885.
The corporation being in law bound to the utmost ex-

_actitude as to time in executing this unilateral clause,
were therefore bound to show that they were in a
position by a strict and literal observance of all pre-
requisite conditions to claim the right to assume the

" ownership on this 9th February, 1885. Then what
were the pre-requisites? 1st. They were bound to
show that that they had given a notice within twelve
months immediately preceding the expiration of the
20 years. The only notice given within that period
was the notice of the 21st November, 1884. 2ndly,
they had to prove that at the time they claimed the
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right to assume the ownership of the railway, at the 1888
end of the 20 years, they did so after having given to Quasuo
the company a notice of six months. Then, do they S"‘mff:.RY'
show that on the 9th February, 1885, they had given _ ».

a six month’s notice ? The only available notice they Tﬁ,‘;“},’l?‘;‘;;;
show, that is the only notice given within the immed- 31:];;’;
iately preceding twelve months, is that of the 21st —
November, 1884. But this notice had not been given Strong .
six months before the 9th February, 1885, and as no

other notice is suggested to have been given within

the twelve months the corporation wholly fail to
establish that they have complied with these prelim-

inary requirements and conditions upon which alone

they could claim to exercise the wunilateral right of
pre-emption or expropriation conferred by the by-law

and agreement.

That an option of purchase of the kind given to the
corporation in the present case, being a condition
potestative, must be executed literally and strictly as
to all its terms and conditions, including time, appears -
well established both by French and English authori-
ties; Pothier on Obligations (1) ; Demolombe on Con-
tracts (2) ; Larombiere (8) ; Fry on Specific Performance
(4) ; Austin v. Tawney (5) ; Brooks v. Garrod (6). Upon
this ground alone the appellants are therefore entitled
to succeed.

Further, it appears very clear that the great weight
of French as well as English authority is against the
respondents as regards the right of the court to appoint
an arbitrator or valuator to make the valuation pro-
vided for by the agreement. It is universal and
elementary law that the price is the very essence of
the contract of sale and that no such contract can be

(1) Ed. Bugnet, No. 206. (4) 2nd Ed. p. 471 in note.

(2) Tome 2, Nos. 330, et seq. (5) 2 Ch. App. 143.
(3) 2 Vol. p. 91, (6) 2De G. & J. 62,
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considered as completed unless either directly or
indirectly the parties are agreed as to the amount and
terms of the price. A valuation by an arbitrator ap-
pointed by the corporation and one appointed of office

r1on op e PV the court for the company after their refusal to ap-

Ciry or
QUEBHO,

Strong J.

point one for themselves would not involve any such
agreement as to the price as the law absolutely re-
quires. It is not therefore surprising to find the best
commentators almost universally of accord against
such a jurisdiction. The jurisprudence of the French
courts is also the same way. I refer to the following
authorities on this point : Troplong, Vente (1) ; Durant-
on (2); Delvincourt (3); Laurent (4); Zachariae par
Massé & Vergé (5) ; Marcadé on art. 15692 (6) ; Aubry
& Rau (1) ; Taulier (8) ; Alauzet, Code de Commerce
(9) ; and the jurisprudence is to the same effect in
Dalloz Jur. Gen. Vente, 380—D. P. 62 1-242 note ;
Limoges 4 April, 1826, Jur. Geen. Vo. Vente, 381-10;
Toulouse, T March, 1827, Jur. Gen. Vente, 381-20; Paris 6

- July, 1812, Jur. Gen. Vol. Vente, 882 (motifs) ; Montpel-

lier, 18 February, 1828 ib., 195 ; Jur. Gen. Vente, 880,
Trans-Hy., 94, 95, D.P. 62,1, 242 notes; Jur. Gen. Vente,
878; Pau 30 November, 1859, D.P., 60, 2,36. The Eng-
lish authorities are decisively to the same effect :
Milnes v. Gery (10) ; Derby v. Whittaker (11) ; Tillett v.
Charing Cross Bridge Co. (12).

The provisions in the English Common Law Procedure -
Act as to the appointment of arbitrators by the court in
default of an appointment undera contract do not apply
to mere valuers Collins v. C. (18) ; Fry on Specific Per-
formance (14). The circumstance that art. 1592 C.N. has

(1) Nos. 156-157. (8) Tome 6 pp. 27 and 28.
(2) Vol.16 Nos. 108 & 112t0114.  (9) Tome 1, No. 103.

(3) P. 125 in note. (10) 14 Ves. 400.

(4) Vol. 24 Nos. 74.77. (11) 4 Drew. 134.

(5) Tome 4 p. 277. (12) 26 Beav. 419.

(6) P. 178, (13) 26 Beav. 306.

(7) Ed.4, Tome4p. 337 sec. 349. (14) Ed. 2 p. 155,
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not been textually re-reproduced in the C. C. of Quebec 1888
can make no difference. There is nothing in the code Quapro
indieating that there was any intention to 'alter the S“‘“"’. Br.
law in such an important and radical particnlar asthat 0.
which regards the price as an essential of the contract T?:f f;n.fn
of sale, the rule which is the foundation of this objec- 8?:3;;
tion. Therefore I think the appellants are ent1t1ed_ to

have the judgment appealed against reversed upon
this ground also.

8trong, J.

The objections that the corporation do not propose
to assume all the company’s property, and that insist-
ing that the by-law and agreement as regards the
clause reserving an option of purchase was wlira vires
of the corporation, need not be considered and I express
no opinion on those points.

The appeal should be allowed with costs and the ac-
tion dismissed with costs to appellants in both the
courts below.

FourNIER J.—Le 18 novembre 1864, la corporation
de la cité de Québec a adopté un (by-law) réglement an
sujet de la construction d’un framway dans ses limites.
Ce réglement est textuellement inséré au long dans le
contrat notarié intervenu entre la cité d’une part et la
compagnie appelante de l'autre, par laquelle cette
derniére s'obligeait & construire le tramway dont il
était fait mention dans le réglement et le contrat aux
conditions et stipulations énoncées dans ces deux docu-
ments. Ces stipulations ont non-seulement la force
d’'un réglement municipal, mais elles ont de plus le
caractére obligatoire d'un contrat passé en forme au-
thentique.

La clause de ce réglement donnant lieu, pour la
deuxiéme fois, & un litige entre les parties, sur les
mémes questions, est identiquement laméme que celle

contenue dans le contrat, et elle est congue dans les
12 ,
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1888 termes suivants :—
Queszo Le privilége accordé par les présentes & la dite compagnie, (savoir :

Sremer iy, la dite compagnie du chemin de fer des rues de Québec) durera
Co. pendant quarante ans, mais au bout de vingt ans, la dite corporation
C OR;:;)R 4 Bura le droit, aprds un avis de six mois donné a4 la dite compagnie
rioN oF e dans les douze mois qui précéderont immédiatement Pexpiration des
Crry oF . dites années, de prendre et s’approprier le dit chemin de fer, ainsi
QUEBEC. g6 les biens, meubles et immeubles qui serviront & son exploitation, -
Fou-m;r J.en en payant la valeur qui sera estimée par arbitrage, et, de plus,
~— dix pour cent de la valeur ainsi estimée.

La corporation de la cité de Québec, aprés I'avis de
six mois requis par le contrat et le réglement, intenta
une premiére action fondée sur une sentence arbitrale
rendue par l'arbitre nommé par la dite corporation,
apres le refus de Pappelante de nommer son arbitre
pour procéder a I'arbitrage pourvu par le dit réglement.
L’honorable juge Cross a, dans ses notes sur cette cause,
donné l’historique de la premiere action, faisant voir

" pour quels motifs elle a é6té renvoyée par la Cour Supé-
rieure, dont le jugement a été confirmé par celle du
Banc de la Reine, & l'exception de la partie du dit
jugement déclarant que l'avis donné n’était pas suffi-
sant, la cour du Banc de la Reine déclarant, au
contraire cet avis suffisant et réservant a la dite corpo-
ration son recours pour une autre action.

Par sa deuxiéme action la dite corporation désirant
faire exécuter la convention au sujet de larbitrage
demande qu'il soit ordonné & la dite appelante de
nommer un arbitre, et qu’a son défaut de ce faire il en
goit nommé un par la cour, etc. ; que sur paiement du
" montant qui serait accordé par la sentence arbitrale,

avec dix par cent en outre de ce montant, la corpora-
tion serait autorisée a prendre possession du tramway
ot des autres propriétés en faisant partie, situés dans
les limites de la cité et appartenant & la dite appelante
et que le jugement vaudrait titre a la dite corporation.

La compagnie appelante a de nouvean plaidé, 1o I'in-

guffisance de 'avis donné ; 20 que la corporation de la
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cité de Québec n’avait le droit de posséder ni d’exploiter 1888
un framway comme propriétaire ; 8o qu’elle avait pour Q;;;go
lexploitation du framway des propriétés mobiliéres et S“’é‘ff_ Rr.
immobiliéres dont une grande partie était située en _ .
dehors des limites de la cité; que si la dite cité voulait ,S,Z“‘;g“;;ﬁ -
prendre possession du framway elle devrait aussi pren- g‘l;";’nzz-
dre possession de toutes les amtres propriétés quien —.
faisaient partie; 40 que la dite compagie ne pouva.it“’m'n-ler I
légalement étre contrainte & nommer un arbitre ni a
procéder a l'arbitrage. ‘

La principale question est sans doute celle de la
suffisance de V'avis requis pour mettre fin au bail fait
par le réglement. La disposition du réglement & cet
égard a donné lieu 3 une différence entre les deux
cours appelées & juger cette cause. L’hon. juge
Casault de la Cour Supérieure a maintenu que
Iavis pour étre légal devait étre donné au moins
six mois avant, 'expiration des derniers douze mois
de la 20me année. La majorité de la cour du Banc
de la Reine a déclaré au contraire que 'avis tel que
donné était suffisant. La clause du réglement dit:
Mais au bout de vingt ans, la dite corporation aura le
droit, aprés un avis de six mois donné a la dite com-
pagnie dans les douze mois qui précéderont immédiate-
ment V'expiration des dites années, de prendre, etc.
Les premiéres 20 années du bail devant se terminer le
9 février 1885, Yavis fut donné le 21 mnovembre
1884, par conséquent avant l'expiration des derniers
douze mois. Il n'y a qu'une condition d’imposée & la
formalité de I'avis, c’est qu’il sera donné dans les der-
niers douze mois ; la partie obligée a le donner a donc
jnsqu’a la derniére minute des douze mois pour donner
'son avis, et pourvu qu'il soit signifié en dedans des
douze mois il est légal. Le délai pour le donner n’est
pas de douze mois, moins six mois, comme ce serait le
cas si 'avis en question devait, comme on I'a prétendu,

12} -
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1888  @tre signifié six mois entiers avant I’expiration des

s
Queere douze mois La clause ne contient aucune expression

STR%‘:;’"_ Y. qui puisse justifier une interprétation qui réduit aux

oo premiers six mois de la derniére année le délai pour
PORA- . . .
. mon orrug donner avis. Il est clairement de douze mois. Il est

gﬁ'g)}gg. vrai que dans le cas actuel P'avis étant donné le 21

~——  _novembre, les six mois de délai qu’il comporte n’expi-
Fournier J. N ' £ 2 . :

—— reront qu’aprés la 20e année écoulée. Mais ce sont les
termes de la convention qui le veulent ainsi. Les parties
ayant jugé a propos de la conclure de cette maniére
sans doute parcequ’elles ont prévu qu’il ne pouvait
en résulter aucun inconvénient. La convention, fait
remarquer I’honorable juge Cross, n’oblige pas a donner,
Pavis dans les premiers six mois:

On the contrary, it in effect says that it may be given at any time
within the whole year, and, therefore, up to the last day of the year.
Les arguments faits par I’honorable juge Cross
pour soutenir l'opinion du Banc de la Reine surla
puffisance de I’avis me paraissent tellement concluants

que je crois devoir en citer la plus grande partie :—

It is not like the case of a lease, where the law provides for its
continuance by regular stated annual terms, and in the absence of &
specific a.greement requires as a condition precedent to the tenant’s
right to continue, a pure notice of a period whose limit is fixed by

- law, and in default whereof, the law prescribes as a penalty against
the lessor and in favor of the lessee, that the lease shall continue for
another year.

The parties in this instance had in view the termma.tmn of their
relations at the end of twenty years; that was the main object of
the stipulation but it did not necessarily follow that these relations
should absolutely cease on the very day of the termination of the
twenty years; on the contrary, much necessarily remained to be
done after the expiry of the twenty years, in the valuation of the
property, the payment of the price with its augmentalion, and other
like matters, before the relations established between the parties
could effectually cease; and this especially required time on the
part of the Street Railway company. Hence when the City Corpora-
tion had expressly the whole year in which to give the notice, the
Street Railway Company could always claim the six months delay
after the notice, although it may have carried them nearly six
months into the following year. So that although the Street Railway
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Company might have insisted on terminating their relations to the 1838
City Corporation on the exact expiry of the twenty years, yet they Q;;;EO

were not obliged to do so, but could insist on the full expiry of & grrrer Ry,
six months notice given to them within the year before being obliged Co.

0 . - sy . : v'
to take measures to relinquish their position; thatis, the six months ConroRA-

previous notice was stipulated for in their interest, in case they TION OF THH
should require the whole of that time. gmr OF
. . . UEBEC,
Ces motifs me paraissent suffisants pour soutenirla ~___
décision de la cour du Banc de la Reine & laguelle jo Fournier &

crois devoir donner mon concours.

Quant 3 la question du pouvoir de la corporation de
posséder et d’exploiter le tramway en question, il est
tout-a-fait inutile de 8’en occuper sur cette contestation,
bien que l'acte 27 Vict., ch. 61, ne laisse gueére de doute
a ce sujet. Le droit de s’en faire mettre en possession
est seul mis en contestation aujourd’hui. Lorsque la
corporation voudra exploiter le dit tramway, il sera
temps alors de s’occuper de l'étendue des pouvoirs que
la loi lui a conférée & cet égard.

Quant a l'étendue des propriétés mobiliéres et im-
mobiliéres qui devaient &tre comprises dans I'évalua-
tion qui devait en étre faite par I'arbitrage, elle est déter-
minée par 'acte notarié passé le 9 février 1865. Elle
doit se limiter a cette partie du tramway qui
est situé dans les limites de la cité. Ni le réglement
ni le contrat ne donne & ce sujet aucun pouvoir & la
corporation. Quant aux propriétés mobilidres qui
devaient &tre évaluées comme dépendances du tram-
way, cela doit &tre laissé & la décision des arbitres.

Sur la validité de la clause par laquelle les parties
se sont engagées a référer a arbitres la question d’éva-
lnation du framway et des propriétés mobilidres de la
compagnie, la majorité de la cour du Banc de la Reine
s'est formellement prononcée tout en admettant, comme
I’a fait '’hon. juge Cross,qu'il y a divergence d’opinion
parmi les auteurs. Mais comme le fait observer ce
savant juge, la raison semble étre tout-a-fait du c6té de
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1888  cenx qui maintiennent que cette clause peut étre mise
Quesso  en force. Les autorités citées par Pappelante dans son
_Sm’g:.RY' factum pour prouver l'impossibilité de la mettre a
Conons. exécution n'ont pas d’application au cas actuel. Elles
rox op rar € concernent que le cas d'une vente dans laquelle
8;":3:3 un vendeur et un acheteur ayant promis de laisser la
+——— fixation du prix de vente & la décision d’un tiers, la

-Fquﬂlir "'questipn g'éléve au sujet de la légalité du consentement
~ indispensable & la validité de la vente. Il ne s'agit
pas ici d’une vente, car la propriété (les rues de la cité)
qui fait le sujet de la clause compromissoire est inalié-
nable. Il n’y a pas eu et il n’a pu y avoir vente par
l'intimée des rues de la cité dont elle a permis 'usage a
Tappelante pour un certain nombre d’années. Cette
propriété est inaliénable de sa nature. La transaction
dont il s'agit ne peut étre tout au plus qu’un bail
dont la considération recue par la cité serait la facilité
des communications offertes aux citoyens pour
les transporter en ville. II est pourvu qu’a son
expiration la corporation reprendra possession du
tramway et de ses dépendances en remboursant la
compagnie appelante avec en outre dix pour cent. Ce
n’est pas une vente, la rue n’a pas été vendue, c’est une
simple résolution de la convention qui permet a I'in-
timée de rentrer dans sa propriété en indemnisant la
partie dépossédée de ses frais de comstruction. La
somme A payer n’est pas un prix de vente, puisque
I'appelante prétend que l'intimée ne peut posséder le
chemin en question. Ce n'est tout au plus qu'une
indemnité pour les travaux de l'appelante. La pro-

. priété devant retourner a l'intimée, au bout de 20 ans,
rien n’était plus rationnel et plus conforme aunx
usages judiciaires du pays que de convenir, comme on

T’a fait dans le cas actuel que ce serait en en payant la
valeur qui sera estimée par arbitrage, et, de plus, dix
pour cent de la valeur ainsi estimée. Comme on]le
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voit il ne ¢'agit nullement de vente et les autorités 1888 -

citées par I'appelante portent 2 faux. Il s'agit iciseule- Q;;;Eo
ment de la validité de la clause par laquelle les parties S™5 B¥:
sont convenues que leur contestation au sujet 'de @ -

, . . e, . CozPORA-
P’évaluation a faire serait jugée par des arbitres. Cette mion o Tun
clause est-elle valable? Il y a divergence d’opinion 8?;;:5.
3 ce sujet entre les auteurs, comme I'a fait observer = —

I’honorable juge Cross. Awussi, je ne me propose om:fr J.
pas d’entrer dans la discussion des raisons données
de part et d’antre—ce travail est déja fait—je me con-
tenterai de n'en citer que les parties qui font voir,
comme I'a si bien dit I'honorable juge Cross, que la
raison est du c6té de ceux qui soutiennent la validité de
cette clause. Voir Dalloz, Rep. de Jurisprudence (1).

Mais en supposant que la transaction puisse tre con-
sidérée comme une vente dont le prix doit étre laissé a
P'arbitrage d’experts qui seront nommés ultérieurement, .
la clause est valable, comme le prouve Dalloz (2).

Je suis d’avis de confirmer le jugement, mais je suis
seul de cet avis. :

HENRY J.—By agreement and in virtue of a by-law
the appellant company obtained the right to cxercise
the powers and privileges of a street railway company
in the city of Quebec for a period of forty years, and upon
one condition only could this right be put an end to,
viz: “the privilege hereby granted to the said com-
pany shall extend over a period of forty years from
the date hereof, but at the expiration of twenty
years the said corporation may, after a notice of six
months to the said company to be given within the
twelve months immediately preccding the expiration
of the said twenty years, assume the ownership of
the said railway and of all real and personal property
.in connection with the working thereof and on the

(1) Vo. Arbitrage n? 454, (2) Vo. Vente n® 382,
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payment of their value to be determined by arbitra-
tion together with ten per cent. over and above the
value thereof.”

The notice in this case was given on the 21st. Nov.
1884, and the twenty years expired on the 9th Feb.
1885. I entirely concur in the opinion expressed by
the majority of my learned colleagues that the notice
is too short. The condition is a condition precedent
to the right of the corporation to assume the owner-
ship of the railway after twenty years.

I also concur with Mr. Justice Strong in holding
that the court has no power under the agreement to
appoint an arbitrator for the company. If it were the
case of expropriation of public land for public use the
court, no doubt, would have had power to appoint the
arbitrator. But the agreement here distinctly provides
that the company’s arbitrator should be appointed by
themselves and there is no provision that in the case
of the refusal of the company to appoini their arbitra-
tor a judge or court can then appoint one.

I have serious doubts on the other point raised, but
it is sufficient for me to say that upon these two
giounds I am of opinion that the “present appeal
should be allowed with costs and the judgment of the
Superior Court in the first action restored.

TASCHEREAU J.—I am of opinion that the notice is
defective and therefore the present appeal should be
allowed with costs.

GwyNNE J.—The notice was quite insufficient;
there is therefore no mecessity to refer to the other
points argued.

Appeal allowed with costs.
- ‘Solicitors for appellants : Caron, Pentland & Stuart.
Solicitors for respondents : Baillargé & Pelletier.
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THE MEROHANTS MARINE INSUR-
ANCE CO. (DEFENDANTS)....cvvnn-eeees

AND

HOWARD BARSS anp LEBARON
VAUGHAN (PLAINTIFFS)...coo.ceeen.
ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Marine insurance—Insurable interesi—Not disclosed when policy
issued—~ Notice of abandonmeni—Authority of agent.

‘The part owner of a vessel may insure the shares of other owners
with his own, without disclosing the interest really insured, under
a policy issued to himself insuring the vessel for whom it may
concern.”

An agent effecting insurance under authority for that purrose only,
may, in case of loss, give notice of abandonment to the under-
writers without any other, or special authority.

A PPEAL from a decision of the Supreme Court of New
Brunswick (1), refusing to set aside the verdict for the
plaintiff and order a nonsuit pursuant to leave reserved.

The facts of this case are simple. Barss & Co., a
Liverpool firm, cabled to one Vaughan, in. St. John,
N. B., to insure for them $3,500 on the barque “ Land-
seer.” Under this authority Vaughan applied for the
insurance, and the application asked for insurance
“ on our account” by H. Barss & Co. The policy was
made out stating that the insurance was “for whom
it may concern.” A loss having occurred a claim was
made under the policy by H. Barss & Co. and several
others who were shown to be interested in the vessel.
The company resisted payment on the ground that
only the interest of Barss & Co. was insured. 'Where-
upon the policy was sued on by all the owners and

} APPELLANTS;

} RESPONDENTS.

* PresaNt—-Sir W. J, Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.

(Mr, Justice Henry was present at the argument but died before
judgment wasjdelivered.)

(1) 26 N. B. Rep. 339,
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on the trial a verdict was entered for the plaintiffs

Muzomaxts With leave reserved to the defendants to move for a

MARINE

Ins. Co.

0.
Bagss.

nonsuit, or to reduce the verdict to an amount agreed
upon as representing the interest of Barss & Co. The
verdict was sustained by the Supreme Court of New
Brunswick, and the defendants appealed to the
Supreme Court of Canada.

Weldon Q. C. and C. A. Palmer for the appellants.
There was no authority in Vaughan to insure any-

- thing but the interest of Barss & Co. Any authority

that Barss & Co. may have had over the interest of
the other owners cannot be held to govern the action
of Vaughan.

Further, there was no constructive total loss. The
only evidence of loss is that of the captain, and his
evidence is mostly inadmissible as it refers to the
proofs of loss which are not evidence of the facts con-
tained in them.

Lastly the notice of abandonment was insufficient.
Only the person having authority to insure can aban-

“don, and only the person having authority to transfer

the property can insure. The test is whether, inde-
pendently of the Merchants’ Shipping Act, Vaughan
could have given a bill of sale of the interest of the
owners other than Barss & Co.

The cases of Stewart v The Greenock Marine Ins. Co.
(1) ; Kaltenbach v. Mackenzie (2); Jardine v. Leathley
(8). were cited
.~ Forbes for the respondents cited Brown’s Parliament-
ary Cases, Tomlins, 204. McManus v. Etna Ins. Co.
(4); Currie v. Bombay Ins. Co. (5); Patapsco Ins. Co.
v. Souwthgate (6) ; Hunt v. Royal Ass. Co. (7); Rankin
v. Potter (8).

(1) 2 H. L. Cas. 159, () LR3P.C.72
(2) 3 C.P.D.467. (6) 5 Peters 604,
(3) 3 B. & 8.700. () 5 M. &'8. 47:

4) 6 All.(N. B.) 314, (8) L. R, 6 H, L. 83.
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Sir W. J. RircHIE C.J.—I think there was suf- 1888
ficient evidence to warrant the jury in finding that MugoraxTs
there was a constructive total loss; that as agent for Il;‘[;xg‘:
the assured H. Vaughan had a right to give notice of _ o.
abandonment; and I think the notice so given was mﬂs'
sufficient to convey to the underwriters the intention Bitehie CJ.
of the assured to abandon; that defendants having," —
by their policy, insured the vessel “on account of
whom it may concern ” it was open to the plaintiffs
to show an insurable interest and for whose benefit
the insurance was eﬁ'eéted, the intention of the party
directing the insurance determining whose interest
the policy protects; and independently of the direct
evidence in this case that twenty shares were intend-
ed to be insured would seem to appear very clearly
from the amount insured, $8,500 on a valuation of
$10,000. If the insurance was only on eight shares
instead of twenty it would have amounted to only
some $1,222 and they would have been paying
premiums on $2,278 which they never could have
received in case of loss—a most unlikely and unreason-
able thing for business men to do—and it was, no
doubt, seeing this would be the case that the agent of
the company insured “on account of whom it may
concern” to enable the plaintiffs, in case of loss, to
declare the intent and cover all the interest the insured
represented and intended to insure, without requiring
him to disclose what that interest was at the time of
effecting the insurance. A

The fact of the agent of the insured departing from
the words of the application, and using language of a
more extended character, would seem to show that the
interest was not to be confined to the shares standing
in the name of Barss & Co. but was intended to cover
all the interest they represented.

As to the claim to have a reduction of freight said
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1883 to have been received by the assured and alleged to

Manonaxte belong to the owners, the defendants not having fur-

1151{:3%:; nished any means of ascertaining the amount, if any,

v. so received there is no amount that can be deducted
Barss, . . .
—— in this action.
Ritchie C.J. '

- STRONG J:—I concur in’all respects in the full and
very able judgment delivered by Mr. Justice Palmer
in the court below.

FOURNIER TASOHEREAU and G-WYNNE J J. concur-
red in dismissing the appeal.
: Appeal dismissed with costs.
Solicitors for appellants: Weldon, McLean & Devlin.
Solicitor for respondents : J. G. Forbes.
1887  JOHN KYLE (DEFENDANT)....ccceneernrevenes APPELLANT;
Mar. 21. axD

— THECANADA COMPANY (PLAINTIFFS) RESPONDENTS.

ROBERT H'ISLQP (PLAINTIFF).....c00n ... APPELLANT;
AND

THE CORPORATION OF THE TOWN
OF McGILLEVRAY (DEFENDANTS). f RESPONDENTS

Appeal—Direct from Divisional Court of Ontarw—Specml circum-
stances— Decision of Court of Appeal on absiract question of
law. ' ' ’

It is not a sufficient ground for allowing an appeal direct from the
decision of the trial judge on further consideration or of a Divi-
sional Court of the High Court of Justice of Ontario, that the
Court of Appeal of that provinee had already, in a similar case
before it, given a decision on the abstract question of law involved
in the case in which the appeal was sought, though it might be
sufficient if such decision had been given on the same state of
facts;and the same evidence.

KYLE v. THE CANADA COMPANY.

A PPLICATION to STRONG J. in chambers for leave to
appeal to the Supreme Court of Canada from_the deci-
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sion on further consideration of the judge who tried 1887

the cause, without any appeal to the Divisional Court Kvir

or the Court of Appeal for Ontario. ‘ TE CoNADA
The grounds urged in support of the application are  Co.

fully setjout in the judgment of His Lordship. —
Godfrey supported the application.

MeCracken contra.

StroNG J.—This isjan application for leave to appeal
directly to this court from the judgment pronounced
on further consideration by the judge who tried the
action, there having been no intermediate appeal
either to the Divisional Court, or to the Provincial Court
of Appeal. The application is of course made under
section 6 of the “Supreme Court Amendment Act of
1879,” the only enactment which authorises the mak-
ing of such an order as is sought to be obtained. Iam
of opinion that the section referred to authorises an
order being made in any proper case, as well when the
proceeding in the court below is an action at law as
where it is a suit in equity; and, indeed, as regards the
province from which this case comes it would be almost
impossible, in the altered state of the practice under
the Judicature Act, to give effect to any such dis-
tinction. But I am clear that no such distinction ever
existed. Then, it is objected that this section 6 does
not apply to a case like the present, where it is sought
to appeal directly from the judgment of the judge who
tried the case (without a jury), no recourse having been
had to the jurisdiction of the Divisional Court. I am
against this objection also. Under the practice now
prevailing in Ontario the judgment of the judge at the
trial is in effect the judgment of the Divisional Court,
" and appeals directly from a judgment such as this to
the Court of Appeal are according to the general
course of practice. ' Every appeal from this province
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1887 to the Supreme Court heard during the present ses-
Kvin sion has been a proceeding of this kind, that is, one in
> which the appeal to the Court of Appeal was directly

THE CANADA

Co. from the judgment of the judge at the trial on further
Strong J. consideration.

S It remains, however, to be considered whether
this is a case in which section 6, being, as already
said, applicable, it is proper to exercise the power ‘
thereby conferred, and I am clearly of opinion
that it is not. It is suggested as a reason for allowing
an appeal directly to this court that an appeal to the
Oourt of Appeal would be useless, as that court has
already decided the point in dispute viz., that the
period of limitation to an action on a covenant for
the payment of rent is 20 years and not 10 years
as the defendant contends. It is, therefore, said
that this abstract point of law having been thus
decided, and subsequent cases in England (1) hav-
ing, as it is urged, since decided otherwise, it would
be useless now to appeal to the Court of Appeal,
inasmuch as that court, without regard to the English
cases referred to, would adhere to its previous decisions.
I could not admit this as a sufficient reason for making
the order asked for even if I thought that the English
cases referred to at all affected the question decided by
the learned judge whose decision is sought to be
brought under review. In the case of Moffatt v.
Merchant’s Bank (2), which is relied on for the appellant,
leave to appeal direct to the Supreme Court of Canada
was given because the Court of Appeal had not only
decided the same legal question which the proposed
‘appellant sought to raise, but had decided it upon
the same actual state of facts and virtnally upon the
same evidence, oral and documentary, as that upon
which the decision which it was proposed to appeal

(1) Sutton v. Sution 22 ch. D 511 ; Fearnside v, Flint 22 ch, D 579,
(2) 11 Can. 8. C. R. 470
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from had proceeded. Under these circumstances it 1887
was manifestly a proper case for giving leave for a Xyie
direct appeal, since the Court of Appeal could not be T O
HE CANADA

expected to take a different view of the legal conse- Co.
-quences flowing from the identical state of facts upon Strong J.
which they had lately pronounced. Here, however, it —
" is, at the most, said that the Court of Appeal has
decided the same abstract proposition of law which it

is proposed to raise in this court if the appeal is é,dmit-

ted. I should regard this as an insufficient ground

even if the assertion was found to be warranted upon

a consideration of the decided cases. But it is clear

the Court of Appeal has never pronounced any deci-

‘sion which would debar them from acting on the
English authorities referred to if they applied.

These English cases, however, have no application

whatever. The question which arises here was in Eng-

land set at rest by Foley v. Paget (1), a decision which is
wholly untouched by the recent English authorities.

To my mind an appeal to this court on any such
‘grounds as those suggested would be frivolous and un-
founded, and as the foundation of an application under
section 6 of the Act of 1879 for leave to appeal direct

must be some reasonable ground of appeal, I hold that

for want of any such ground this motion must be re-

fused with costs.

Motion refused with cost.

HISLOP v. THE TOWN OF McGILLEVRAY. 1887

APPLICATION to HENRY J. in Chambers for leave Al;-vil"lﬁ.
to appeal to the Supreme Court of Oanada from the ~
judgment of the Queen’s Bench Division of the High
Court of Justice for Ontario without an intermediate
appeal to the Court of Appeal.
The grounds of the application are sufficiently’ set
out in the judgment. '
. (1) 2 Bing. (N, C.)'679.
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HeNRY J.—This is an action brought by the appel-
lant who, by means of an injunction in the nature of
a mandamus, seeks to compel the respondent, through
its municipal officers, to open up a highway reserved
for the purpose adjoining the land of the appellant.
A verdict on the trial was given in favor of the appel-
lant, but it was ordered to be set aside and judgment
entered for the respondent by the Queen’s Bench
Divisional Court. Proceedings were then taken by
the appellant for an appeal to the Court of Appeal for
Ontario, but the same have remained in abeyance,
pending an application to a judge of this court to order
an appeal directly to this court under sec. 6 of the
Supreme Court Amendment Act of 1879.

The application was opposed and I have now to dis-
pose of it.

The section in question provides, amongst other

-things, that by leave of this court or a judge thereof

an appeal shall lie to it “ from the final judgment of
any superior court of any province, other than the
province of Quebec, in any action, suit, cause, matter
or other judicial proceeding originally commenced in
such superior court, without any intermediate appeal
being ha.d to any intermediate court of appeal in the
province.”

Under the provisions of that section ample discre-
tionary power is, in my opinion, given to this court or
one of its judges to make an order such as that ap-
plied for in this case, but I cannot assume that it was
intended to be acted on unless some good reason
could be found for doing so. \

The reason advanced in this case is that the Court
of Appeal in Ontario, in a case before it, decided the
main point in this case; and that inasmuch as that .
court has in their judgment virtually settled that
point against the appellant, it would be an useless ex-
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pense to have an intermediate appeal to that court. 1887
The case referred to is re Moulton and Haldimand (1) Hrsop
I have carefully considered it and am of the opinion T Town
that the decision of this case ought not to be affected or M-
by the decision in that. It was heard by four of the G®LEVRAT.
learned judges of that court. It was an application to Henry J.
the court by a writ of mandamus to compel the county ~
of Haldimand to repair an existing bridge or the
erection of a new one—the bridge being part of a high-
way then opened up and used. The court decided
that the duty to repair the bridge or erect a new one
was on the county of Taldimand, but were equally
divided as to the remedy sought, and the court below
having decided to refuse the mandamus, the appeal
was dismissed—two of the learned judges arriving at
the conclusion that the remedy by indictment was
alone available.
The case now under consideration differs from that
Jjust referred to. The latter was virtually to compel the
repairing of a bridge forming part of a highway then
in use by the public. In this the proceeding is to
compel the opening up of a new highway on land ap-
propriated for it. The Appeal Court in Ontario, by an
equal division of its members, dismissed an appeal
from a decision that the remedy by indictment was
alone available as applicable to the matter of the repair
of the existing highway, but I could hardly conclude
that any member of that court would be heard to say
that the respondent township could be indicted for
not opening up a new highway. x
" The decision of the one case does not therefore, in
my opinion, in that respect affect the other, and the
same learned judges who were of opinion that an in-
dictment was the only means of remedy may be of the
opinion that although mandamus is not the proper
remedy in the one case, it may be in the other, I

(1) 12 Ont. App. R. §03,
&
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1887  think, therefore, it would be a wrong exercise of the
Humor POWer bestowed on this court and its judges to allow -

Tam ?r'owx an appeal directly to this court.

or Mo-  The application of the appellant is therefore refused
G“‘ﬂnu’ with costs.

Motion refused with costs.

1837 JAMES BYERS (DEFENDANT)........corss APPELLANT ;
'Ngrzl. AND

*Dec. 20. DANIEL H. McMILLAN anp WIL- ,
LIAM W. McMILLAN (PrLAIN-}; RESPONDENTS.

TIFFS) ceeeurees )
ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
MANITOBA.

Coniract— Written instrument—Collateral parol agreement—Admis-
sibility of evidence of — Work and labor —Security—Lien.

By an agreement in writing B. contracted to cut for A. a quantity of
wood and haul and deliver the same at a time .and to a place
mentioned, B. to pay for the same on delivery. The agreement
made no provision for securing to A. the payment of his labor,
but when it was drawn up there was a verbal agreement between
the parties that in default of payment by B. the wood could be

" held by A. as security and be sold for the amount of his claim. -

Held, reversing the judgment of the court below, Henry J. dissenting,
that evidence of this verbal agreement was admissible on the
trial of an action of replevin for the wood by an assignee of A.,
and that its effect was to give B, a lien on the wood for the
amount due him,

APPEAL from a decision of the Court of Queen’s '
Bench, Manitoba (1), setting aside a verdict for the
defendant and directing judgment to be entered for
the plaintiffs.

This was an action of replevin and arose out of an
agreement by the defendant to cat and haul a quantity
of cordwood for one Andrews who had a license from

YPRESENT-.Strong, Fournier, Henry, Tagchereau and Gwynue JJ.
(1) 4 Man, L, R. 76, '
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the Hudson Bay Company, who owned the land on 1887
which the wood originally stood, to cut and remove it. Brgms
The agreement between the defendant and Andrews MGM?].LLAN.
was as follows :— —_—

\ “Sewell, Oct. 6th, 1882,

“ Memorandum of agreement made in duplicate this
6th” day of October, A.D., 1882, between James Byers,
of Sewell, in the County of Brandon and Province of
Manitoba, lumberman, of the first part, and Geo. R.
Andrew, of the said town.of Brandon, hotel keeper, of
the second part: Witnesseth, that the said party of the
first part hereby agrees to cut and deliver five hundred
or more cords of wood taken from section twenty-six,
township ten, range 16 west and to be delivered at
Sewell station at three dollars per cord, excepting what
may be delivered before snow, which amount will be
paid for at three dollars and twenty-five cents per cord,
also to cut and take from section eight, township ten,
range 16 west, two hundred cords or more at three
dollars and fifty cents, the whole to be delivered at
Sewell station before the twentieth day of March, 1883 ;
and for the due fulfilment of the above contract the
said party of the sécond part hereby agrees to pay to the
said party of the first part the contract price less
twenty per cent. for all wood according to measure-
ment at Sewell station, which twenty per cent. will
be paid on the fulfilment of this contract.”

Andrews assigned his license o cut the wood, and
all his interest in the contract with the defendant, to
one Stephenson, and by various mesne assignments it
finally became vested in the present plaintiffs.

The defendant cut the wood and carried it to
Sewell station, placing it upon the grounds of the
railway company, where it remained until after the
20th March when, not having received payment for
his work, he shipped three carloads to Brandon, where
it was replevied by the respondents, -

134 :
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. 1887 On the trial of the action the defendant set up a
'Brms parol agreement with Andrews made, as he alleged,
Moni'n La¥e at the same time that the above contract was signed,
—- to the effect that if the amount due him for cutting
and hauling the wood at the rates specified was not
paid on the 20th March, 1888, (the date mentioned in
the agreement) the defendant would be entitled to
hold the wood as security and to sell it to realize
what was then due. Evidence of this alleged parol
agreement was admitted by the judge subject to
objection by plaintiff’s counsel.
The learned judge who tried the case held that such
a parol agreement was really made, and that it vested
the property in the wood in the defendant, who
obtained a verdict in accordance with such ruling.
The Court of Queen's Bench set aside this verdict
on the ground that the evidence of the parol agree-
ment was improperly admitted as its effect would be
to vary the written contract entered into by the
parties. From this decision the defendant appealed
to the Supreme Court of Canada.
Ewart Q.C. for the appellant.
The original contract was entirely complete and the
parol agreement can only be regarded as collateral;
. fact, security is generally given by an agreement out-
side of the main contract. Harris v. Rickett (1) ; Lind-
ley v. Lacey (2); Morgan v. Grifith. (8); Erskine v.
Adeane (4) ; Malpas v. London & S. W. Ry. Co. (5);
Porteous v. Muir (6); McNeely v. McWilliams (7);
Lancey v. Brake (8); Fitzgerald v. G. T. Ry. Co. (9);
Adamson v. Yeager (10); Lingley v. Smith (11).
The plaintiff was always in possession of the wood

H4H.&N. L, (7) 9 0. R.728; 13 Ont. App.
(2) 17 C. B. N. 8. 578, R. 324,

(3) L. R. 6 Ex. 70. (8) 10 0. R, 428,

(4) 8 Ch. App. 756. (9) 4Ont. App. R. 601; 5 Can,
(5 L.R.10. P, 336. 8. C. R. 204.

(6) 8 0. R, 127, (10) 10 Ont, App. R, 477.
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and his possession is recognized by the form of the 1887
action. That he was in legal possession see Stanford Prars
v. Hurlstone (1). MoMt
.. . oMILLAN.

. Being in lawful possession of the property a demand —
is ‘necessary before replevin will lie. Alezander v. Str_"_“_g_ J.
Southey (2). -

Robinson Q.C. for the respondents.

If the evidence is admissible at'all the parol agree-
ment must be clearly proved. Erskine v. Adeane (3).

The cases 1n our own courts show clearly that the
appellant is not entitled to the relief claimed. Re
Mason and Scott (4). McNeely v. McWilliams (5).

STRONG J.—This is an appeal from a judgment of the
Court of Queen’s Bench of Manitoba, reversing the
decision of Mr. Justice Dubuc, before whom the action
was tried without a jury, and directing judgment to be
entered for the plaintiffs in the action.

The material facts disclosed by the evidence are as
follows : Greorge Andrew having a permit from the
Hudson’s Bay Company, authorising him to cut and
remove from certain lands belonging to them a quantity
of wood—five hundred cords or upwards, on the 6th
" of October, 1882, entered into an agreement with the
defendant, James Byers, to cut the before mentioned
quantityof wood and haul it to a railway station known
as “ Sewell Station.” This agreement was reduced
into writing by Andrew and was signed by the parties
to it, and was in the following words :—

Memorandum of agreement made in duplicate this 6th day of
October, A.D., 1882, between James Byers of Sewell, in the County
of Brandon and Province of Manitoba, lumberman, of the first part,
and Geo. R, Andrews of the said town of Brandon, hotelkeeper, of
the second part ; Witnesseth, that the said party of the first part
hereby agrees to cut and deliver 500 or more cords of wood taken
from seotion 26, township 10, range 16 west, and to be delivered at

(1) 9 Ch. App. 116, - (4) 22 Gr. 592. .
(2) 5 B. & Al 247, (5) 9 O.R. 728; 13 Ont. App.
. -(3) 8 Ch. App. 764. R. 324,
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Sewell station at $3 per cord, excepting what may be delivered be-
fore snow, which amount will be paid for at $3.25 per cord, alsoto
cut and take from section 8, township 10, range 16 west, 200 cords
or more at $3.50, the whole to be delivered at Sewell station before
the 20th day of March, 1883 ; and for the due fulfilment of the above
contract the said party of the second part hereby agrees to pay to
the said party of the first part the contract price less 20 per cent.
for all wood according to measurement at Sewell gtation, which 20
per cent. will be paid on.the fulfilment of contract.

The agreement was prepared by Andrews himself

and the parties had no professional assistance.

Before signing, however, the appellant raised a ques-
tion as to what security he was to have for the monies
to be paid him under the agreement, and both he and
Andrews state that it was then verbally agreed that he
was to have security for the amount to which he would
be entitled under the agreement upon the wood itself
which, in case of defaunlt in payment, he was to be at
liberty to sell in order to raise the amount due to him ;
in other words, that he was to have a lien or right of
retention until payment, with a power of sale super-
added.

What passed between the parties is thus detailed in
the depositions of the appellant and Andrews. Byers’
evidence is as follows :(—

Q. I want to know as to any security? A. I spoke to Mr. Andrews
a8 to any security for this wood, for the pay, and he said it was not
necessary to have any security for the wood, that he thought it was
enough security that it was mine until he paid for it.

Q. Was there anything further? A. He also said that it wae
agreed that if at the expiration of the agreement it was not paid, if
he did not pay for the wood and take possession of it, that I had a
mght to sell the wood. .

Q. Had you known Mr. Andrews previous to that time? A. No,
‘that is the reason I asked for security ; that was the first time I had
seen him,

Q. Now you spoke about & verbal agreement that was made with
Mr. Andrews, now was that made at the time the writing was drawn
up? A, Yes.

Q. Who drew up the written agreement ? A, Mr. Andrews.

Q. And you signed it then and theré? A. Yes.'

Q. And it was when this was being drawn up that you came to the



VOL. XV.] SUPREME COURT OF CANADA., 199

agreement about the security? A. Yes. 1887
Q. It was not made afterward or before it ? A, No. ’ B\;;:;s

Q. It was part of the same agreement really? A. Yes, it was a ?.
verbal agreement. MoMrnraN,

Q. But was really part of the same agreement ? A. Yes.

Q. Was there anything on the face of this document that induced
you to sign it —was there anything in this exhibit ¢ 4" that induced
you o signit? A. Yes.

Q. What wasit ? A. I was o have the wood as security for my
pay in case of his not paying me when the time was up, I had a
right to sell the wood.

Q. And that is what induced you to sign it ? A. Yes.

A. I spoke to him about security and he said he did not see that
I needed any more security, that I had the wood, that the wood was
my security until I was psaid according to the contract, and that in
case I was not paid at the time the contract was up I had a right to
sell the wood.

And this is entirely confirmed by Andrews as shewn

by the following extract from his evidence :—

A, The bargain was, when he talked about security, and I teld him
that the wood was all the security he needed, that he eould hold the
wood until he was paid for it; I intended to take the wood right
along as he got it out and pay the ba.lance on the first of March when
the contract expired.

Q. That is the bargain that was made as to security? A. Yes, as
to security, if I did not pay hun he had the wood, that he was the
owner of it ? .

Q. That is what was said? A. Yes.

Q. Now what was the bargain? A. I cannot profess to repeat it
in the same words. I cannot remember the exact words for three
or four years. If Byers was not paid for the wood when the contract

_was completed, that he was the owner of the wood; the wood was
his security. ‘

Upon the faith of this agreement the appellant went
on and cut the wood and hauled it to Sewell station in
fulfilment of this contract.

On the 4th January, 1883, Andrews assigned his
right under the contract to one Stephenson who on .
the same day made a similar assignment to the firm
of Woodworth & Rouncefell, who subsequently by
two formal bills of sale dated respectively the 18th of
August, and 26th September, 1888, transferred their
rights to the present respondents.

Strong J
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The wood remained at the - railway station in the

" possession of the appellant until after the 20th March,

1888, the day fixed by the memorandum of agreement
for completion and until some time in October, 1883,
when the appellant not having been paid the fall
amount due to him for the cutting caused three cars
to be loaded with wood which he designed to send
forward to a market for sale, when the respondent on
the 2nd of November, 1883, issued the writ of replevin
in this action.

The appellant’s pleas were, 1st, Non cepit; 2nd, _
that the goods were his and not the respondent’s, and
8rd, not guilty.

The cause coming on for trial before Mr. Justice
Dubuc, it was objected that the parol evidence of the
appellant and Andrews already set forth was not
admissible to establish the appellant’s right to security
on the wood. The learned judge, however, over-ruled
the objection and admitted the evidence, which he
held to be worthy of credit and sufficient to establish
the agreement for a lien. - He also held that the execu-
tion of the written agreement by the appellant con-
stitunted a sufficient consideration for the supplemen-
tary verbal agreement, and gave ]udgment accordingly
for the defendant.

From this judgment an appeal was taken to the
Court of Queen’s Bench, which reversed the decision
of the trial judge and ordered judgment to be entered
for the plaintiffs. The defendant has now appealed to
this court.

The judgment of the Court of Queen’s Bench pro-
ceeds upon two distinct grounds. First, it is said that
the parol evidence was inadmissible, being excluded
by the written agreement; and, secondly, that there
was no consideration for the collateral agreement for
a lien: I am of opinion that the court was wrong on
both points. :
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" No difficulty arises as to the law of lien for it is 1887
beyond all doubt or question that a party to an agree- Brmns
ment for the performance of work such as that under- ., .~ =
taken by the appellant may stipulate for a lien on the
products of his labor. And it is equally clear that sub-
ject to the applicability of any objection based on the
rule of evidence invoked by the respondents that such
an agreement may at common law be made orally and
without writing (1). Further, no objection to such
a stipulation being made without writing can be
founded either on the Statute of Frauds or on the Chat-
tel Mortgage Act. The Statute of Frauds does not in
any of its provisions apply to agreements for liens, and
the Chattel Mortgage Act is out of the question since
the possession was to be retained by the appellant as
it clearly was in fact according to the evidence.

That Mr. Justice Dubuc was warranted by the evi-
dence in finding that this verbal agreement was actu-
ally concluded between the parties and that upon the
faith of it the appellant signed the written memoran-
dum provided he gave credit to the witnesses, cannot
admit of dispute, and as regards the credibility of the
witnesses his finding must be held conclusive. I am
also of opinion that the learned judge rightly con-
strued the evidence as shewing an agreement for a
lien with a right of sale, and not as a conditional
agreement for an absolute sale of the wood to the
appellant in the event of non-payment. The parties
had no professional assistance in the transaction and
we must not therefore assume that they understood
the technical meaning of the language in which they
expressed themselves. Both Andrews and the appel-
lant say. that the collateral arrangement was for
the object of providing security for the appellant.
Andrews distinctly says, “ the bargain was when he
talked about security and I told him the wood

Strong J.

—

(1) See Smith’s Metcantile Law (ed. 9) p. 561 and cases there cited.



202
1887

Byezs

R
MoMinLax,

Strong J.

SUPREME COURT OF CANADA. [VOL, XV,

was all the security he needed that he could
hold the wood until he was paid for it,” and again,
“if Byers was not paid for the wood when the con-
tract was completed that he was the owner of the
wood, the wood was his security.”

It is apparent from the context that by the owner-
ship of the wood here spoken of what was meant was
ownership by way of security, the parties not discrim-
inating between absolute ownership and special own-
ership by way of lien or pledge.

There remains therefore as the only point in the
case the question as to the admissibility of the evi-
dence, and upon this I confess I see little room to
doubt the correctness of the ruling of Mr. Justice
Dubuec.

The cases between landlord and tenant in which
parol evidence of stipulations as to repairs and other
incidental matters, and as to keeping down and deal-
ing with the game on the demised premises, has been
held admissible, although there was a written lease,
Erskine v. Adeane (1) ; Morgan v. Griffith (2) ; Lindley
v. Lacey (8), afford illustrations of the rule in question
by the terms of which any agreement collateral or
supplementary to the written agreement may be

“established by parol evidence, provided it is one

which as an independent agreement could be made
without writing, and that it is not in any way incon-
sistent with or contradictory of the written agreement.

The cases referred to as instances in which the rule
of exclusion has been held not applicable are all fully
stated and considered in the judgments of the court
below and need not here be more particularly referred
to. '

These cases (particularly Erskine v. Adeane which .
was a judgment of the Court of Appeal) appear

(1) 8 Ch. App. 764. (2) L. R. 6,Ex, 70.
(8) 17 C. B. (V. 8.) 578.



YOL. XV.] SUPREME COURT OF CANADA, 203 ,
to be all stronger decisions than that which the 1887

appellant calls upon us to make in the present Bygss
case, for it is difficult to see how an agreement,
that one who in writing had wundertaken by his
labor to produce a chattel which is to become SoP8 J.
the property of another shall have a lien on such pro-
duct for the money to be paid as the reward of his
labor, in any way derogates from the contemporaneous
or prior writing. By such a stipulation no term or
provision of the writing is varied or in the slightest
degree infringed upon ; both agreements can well stand
together ; the writing provides for the performance of
the contract, and the consideration to be 'paid for it,
and the parol agreement merely adds something res-
pecting security for payment of the price to these
terms. Surely it would be competent to the parties,
either contemporaneously with the written memoran-
dum or subsequently to it, to have stipulated by parol
that the appellant should have had as security for pay-
ment a lien or pledge upon some chattel belonging to
Andrews other than the wood then delivered to him
or already in his possession, and if such an agreement
~ would not have been obnoxious to the rule of evidence
in question it is hard to see how the circumstance
that the lien was to be on chattels to be brought into
existence under the agreement can make any difference.

.
MoMitran,

On the whole I am of opinion that the cases
cited are indistinguishable and amply support the ap-
pellant’s contention, and that the judgment of the
Court of Queen’s Bench must be reversed. I regard
the question of consideration concluded by the find-
ing of Mr. Justice Dubuc; there was not only
ample circumstantial evidence warranting the infer-
ence that the appellant signed the written memoran-
dum on the faith of having the security stipulated for
by him, but there is direct evidence to that effect to be
found in the deposition of the appellant whose testi-
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mony was fully accredited by the learned judge. The
Court of Queen's Bench seems o have overlooked this
evidence for it is said there was no consideration for
the verbal agreement other than that given for the
written contract.

In the view I take, I do not feel called upon to con-
sider the other questions which were raised and I
avoid expressing any opinion upon those points.

The appeal must be allowed with costs and judg-
ment in the action entered for the appellant with
costs.

Fournier J.—Concurs.

HeNRY J.—The determination of the issnes in this
case depends on the right of the appellant to change
the legal effect of the following agreement under seal
entered into by him and one George R. Andrew,
which is as follows :

(His Lordship read the agreement.)

The wood to be cut and hauled was the property
of Andrews, and Byers was therefore only his employee
or servant for the purpose of cutting and transporting
it to the railway station at Sewell, owned by the
Canadian Pacific Railway Co. When so placed the ap-
pellant had by law under the above agreementno lien
on the wood whatever. Any possession he had of it
was only to enable him to fulfill his contract, and even
that qualified possession was at an end when, in pur-
suance of his contract, he placed it upon property not
belonging to himself nor under his control, but upon
the property of the Canadian Pacific Railway Co. His
doing so would destroy any lien if any he had on it.
The property in the wood therefore remained in
Andrew. He, however, assigned over his property
therein to one E. F. Stephenson who subsequently
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assigned the same to Messrs. Woodworth & Rowncefell, 1887
of Brandon, who before the beginning of the present Bymss
action assigned to the respondents.

On the part of the appellant it is contended that a
parol contract in relation to the wood in question was .
entered into between him and Andrews which, as may
be stated substantially, was to give to the appellant
the ownership of the wood, or at least a lien upon it,
for the amount due him under the contract or until his
account for cutting and hauling was paid. It is well
laid down. in Taylor on evidence, (1) as follows :(—

The first general rule which it will be necessary to notice respect-
ing the admissibility of extrinsic evidence to affect what is in writ.
ing is that parol test:mony cannot be received to contradict, vary,
add to or substract from the terms of a valid written instrument, and
that * * * ' applies to every document which contains the
terms of a contract between different parties ; and is designed to be
the repository and evidence of their final intention. ‘

He then proceeds at p. 966:

Having thus pointed out the class of written instruments
to which the rule applies it may next be observed that the
rule does not prevent parties to a written contract from proving that
either contemporaneously or as a preliminary measure they had
entered into a distinet oral agreement on some collateral matters.
Still less * * * does the rule exclude evidence of an oral
agreement, which constitutes a condition on which the perfor-
mance of the written agreement is to depend.

There are many cases where parol evidence may be
received to show a written contract void, but the prin-
ciples affecting them are not necessary to be conmder-
ed in this case.

There is no doubt that where there is a written con-
tract a parol agreement on some collateral matter may
be enforced, and that the operation of a written agree-
ment may be limited to the happening of a particular
event or otherwise. The rule in regard to the latter
position will, however, have no effect on the construc-
tion and effect of the written document when once
operative.

v,
MoMiLLaN.
Henry J.

(1) 8th Ed, p. 963 et seg,
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If & man by writing leases a house and premises to -
another and the writing contains all that is necessary
as to the holding, rent, &c., but makes no reference to
the house as being finished or not, and the lessor makes
a parol independent contract for a consideration de-
hors the written contract for the finishing of one or
more rooms, that would be what might be considered
as a collateral matter, although to some extent improv-
ing the house and renderingit more desirable as aresid-
ence. I have considered the decisionsreferred to by the
learned judge who tried this action and consider them
clearly distinguishable from the present case. It is true
that in Lindlay v. Lacey (1) evidence of a previous oral
agreement was admitted, but the case shows it to have
been so admitted solely on the ground that it was
specially made a condition of the execution of the
written agreement, such execution being considered a
sufficient consideration -to bind the parol contract.
That consideration was expressly proved and admitted,
but it was not, as I shall hereafter show, in this case.
Mann v. Nunn (2) has been cited but in that case the
agreement by parol was entered into some days before
the agreement for lease and the court held that it was
independent of the terms of the lease which was
silent as to the subject matter of the parol agreement,
and that the execution of the lease was the necessary
result of the previous parol contract and the consider-
ation for executing it. That however is not the case
here. \ ‘

In Angell v. Duke (8) the result of Mann v. Nunn (2)
was at least questioned and it was virtually overruled.
Lord Cockburn C.J. said :

I agree with the cases which have been cited to this exteni that

there may be instances of collateral parol agreements which would

be admissible but this is not the case here—something passes be-
tween the parties during the negotiations but afterwards the plain-

(1) 17C. B. N, 8. 578, (2 30 L. T. N. 8, 526,
(3) 32-I. T. N. 8. 320,
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tiff ent\ers‘into a written agreement to take the house and the 1887
furniture in the house which is specified. Having once execufed B;;;s
that without making the terms of the alleged parol agreement a

part of it, he cannot afterwards set up the parol agreement. Mellor MoMm,ur.
and Field, Justices, concurred, as did also Lord Blackburn who said, __——

# It is & most important rule that where there is a contract in writ- e_n_rz_J’
ing it should not be added to if the written contract is intended to

be the record of all the terms agreed upon between the parties;

where there is a collateral contract the written contract does not

contain the whole of the terms. As to the cases which have been

cited I should decide Morgan v. Grifith (1) the same way. The

decision in Mann v. Nunn I am inclined to think wrong but it is
unnecessary to say how that may be. Here the lease expresses

the whole of the terms—the defendant agrees to let and the plain-

tiff to take the house and furniture at a certain rent—there is said

to have been an arrangement made beforehand during the ne-

gotiation that the defendant should let the plaintiff have more
furniture for the same rent—How is this collateral? I cannot

perceive that it is.”

That decision was founded on the fact that the

written agreement provided for the rent to be paid for
" the hoyse and the furniture described in it. The parol
agreement if admitted would have made the same
rent payable for the house and furniture mentioned in
the lease with the addition of the extra furniture
referred to in the parol agreement. The parol agree-
menf would therefore be contradictory to the lease.
So in this case if as I have shown the property in the
wood in question when deposited at the railway
station would under the written contract remain in
Andrews and his assignees, the result of the admission
of the parol agreement would be to deprive him of
that property, and the legal effect of the written
agreement would be wholly destroyed and the right
to property transferred by a parol agreement wholly
inconsistent with and opposed to the terms of the
written agreement. By the written agreement the
property in the wood would be in Andrews and his
assignees, by the parol agreement it would be in the
appellant, .Can there be a doubt as to which should

(1) 28 LT, N, $-783,
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prevail? And how can the parol agreement be con-
sidered as an independent collateral one ?

See also Evans v. Roe (1) ; Abrey v. Cruz (2) ; Mason
v. Scott (8); In this latter case it was held :—

That a verbal stipulation and agreement by a lessor as to improve-
ments to be constructed by him upon demised premises could not
be established by parol, so as to add to or vary the lease, although
it was proved that without such verbal promise and agreement the
lease would not have been accepted.

In the conclusion of his judgment in that case
Harrison C.J. very properly says:—

To allow the respondents contention in this case to prevail would,
in my opinion, be to fritter away, if not to destroy the plain terms
of an old and well established rule of evidence, which is or ought be
common alike to courts of law and equity.

Mur. Justice Moss in that case said :—

But even if this agreement were collateral or independent in the
same manner as the agreements enforced in some of the modern
cases it may be excluded by the universally recognized limitation
that the parol agreement cannot be proved if it conflicts with the
written document.

I have already shown that the parol agreement in
this case is in no wise collateral to the written one
but wholly negatives the legal effect of it, inasmuch as
it transfers the right of property from Andrews to the
appellant. I will hereafter refer to the proof of the
parol agreement as shown by the testimony of the
appellant and Andrews. 1 agree with the learned
judge who tried the action that it was a rather un-
likely one, but being so, it should be received, as it
was by him, with a good deal of doubt. I have
examined that testimony and it is anything but satis-
factory. To permit oral evidence to contradict a deed
would be a violation of one of the fundamental prin-
ciples of evidence, but it is alleged that such is not
asked for here. It is, however, asked to be permitted
to add to it and show either an antecedent or con-
temporaneous collateral parol agreement. If that does

(1) L B.7C. P, 138, @) L.R.5C,P. 37,
. (%) 2265592
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not affect the written agreement, it may be admit-
ted as collateral, but if it does, then it is not col-
lateral and must be rejected. In some cases in
Ontario verbal * warranties” have been admitted
where there were written contracts of sale. These
decisions are not at all binding on this court, nor, in
my opinion, do they affect the general rule.

In Morgan v. Grifiths (1) it was decided that a col-
lateral binding agreement had been proved. Kelly C.
B. said :—

The signature to the lease was a good and sufficient consideration.
* * * 1 think the verbal agreement was entirely collateral to the
lease, and was founded on a good consideration. The plaintiff, un-
less the promise to destroy the rabbits had been given, would not
have signed the lease. Pigott B. said: #It was on the basis of its
performance that the lease was signed by the plaintiff, and it does
not appear to me to contain any terms which conflict with the writ-
ten document.”

It will appear from that case that the parol agreement
was admitted because—first that it was made before the
written document, and that the lessee refused to sign
the latter unless under the terms of the previous parol
agreement, and secondly, that it did not appearto con-
tain any terms in conflict with the written document.

In reference to Lindley v. Lacey (2) a parol agreement
was admitted, but it was because the promise was
given in consideration of the purchasers signing the
agreement, and it was in other respects an ' agreement
altogether in respect of a collateral matter.

Erskine v. Adeane (8) was in regard to an excessfof
game complained of by the lessee, and he refused to
sign the lease until the lessor undertookin a prescrib-
ed manner to lessen it which he did not do. The lat-
ter case was decided on the same legal principles as in
Morgan v. Grifith (1).

The decisions in those cases do not affect the legal

) L.R.o Ex. 70, (2 17 C,B. N, 8, 578,
{3) 8 Ch. App. 7564

i
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position of the parties in this. I have already shown
that the two positions are required to be shown. The
consideration for the signing of the agreement must be
shown and the non-interference with the terms of the
written document, which could not be shown in this
case afecting as it does the right of property. According
to the authorities quoted and cited it is necessary, as
before shown, that the signing of the written contract
was in consideration of the previous parol agreement,
and so stipulated, and that the parol agreement did not
affect or contradict the written one. Both are mneces-
sary. I have shown that in the latter respect that in
this case the parol agreement would over-ride the writ-
ten contract, and I will now consider the evidence as
to the first. ,

To affect the operation of a solemn agreement, under
seal as in this case, the most clear, decided and reliable
evidence must be adduced. The appellant must show
then that such evidence appears on the record. The
evidence of the parol agreement was objected to on
the trial by the counsel of the respondent and was
received subject to the objection.

Turning then to the evidence of the appellant on the
point in answer to this question from his counsel :—

You have fold us that Mr. Andrews promised you some security.
Will you tell me what he said.

To which he replied :—

‘When I spoke to him about security he said he did not see that I

needed any more security than what I had, that was the wood— he

said the wood was.mine until he paid me in full for it.

He was asked again :—

Did he tell youanything else? Answer. Yes, he said it was agreed,
that suppose he should not, when the contract was fulfilled on the
20th of Mareh, if I was not paid for the wood according to the agree-
ment, that I had a right to sell the wood. Did he say anything else ?
I don't remember anything further.

‘He is asked further :—

Was there anything said about your selling the wood before you
actually put your names to the agreement. Did you sign your agree-
ment first, then did he give you the right to sell the wood, or did he
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git.re you the right first? Answer. I cannot remember that. 1887
Again in answer to the leading question :— Benns
Then that agreement was come to before you actually put your .

signature down there? Answer. Yes, I think it was, MoMirLax.
Again by the significant pressure of his counsel in ey 7.

the question or statement:— -

That took place before you signed it and this conversation took
place while he was writing out this agreement? Answer. Yes, we
talked about it. I canuot just remember now.

If, then, the appellant could not say at the trial
whether the alleged parol agreement was made before
or after he signed the written contract, he has cer-
tainly failed to give such evidence as would justify
any court or jury in finding that it was before the
signing of the writfen contract, and the case is not
therefore within the rule laid down and acted on in the
cases before referred to. I have read carefully the evid-
ence of Andrews and although he corroborates the evid-
ence of the appellant he does not appear to have been
agked or to have stated whether it was before or after
the signing of the written contract. There is, there-
fore, no evidence that it took place before and so this
case is unaffected by the decisions in Lindley v. Lacey
(1) ; Morgan v. Griffith(2) ; or in Erskine v. Adeane (8);
upon which the learned judge of first instance relied.

The whole current of reliable authorities establish
the rule of evidence laid down by Taylor before quot-
ed, and I would not feel justified in aiding to fritter
away one 5o long and beneficially established as must
be the result if the parol agreement is permitted in
this case to contradict or vary the terms of the valid
written instrument. ]

I am, for the reasons given, of opinion that the appeal
herein should be dismissed and the judgment of the
court below affirmed with costs.

TASCHEREAU J.—I concur in the Judgment prepared

by Mr, Justice Gwynne.

(1) 17C. B, N, 8. 578, (2) L. R, 6 Ex, 70, -
" (3) 8 Ch. App. 756,
144
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1887 GwYNNE J—I concur in the judgment of my

Brans brother Strong that this appeal should be allowed.

MMz, The question seems to me to be reduced to this, namely,

~——  whether the agreement in virtue of which the defend-

Gwy_nf‘e J- ant claimed a lien with a power of sale to indemnify

himself in case Andrews should not pay for the wood

in the terms of the written agreement, was or was not

collateral to the written agreement, and I am of opinion

that it clearly was; and that nothing said in Angell v.

Duke on the motion for a nonsuit as reported (1) mili-

tates against this conclusion. The court in that case

held that the matter there relied upon as being collate-

ral to the lease constitutéd from its nature a qualifica-

tion of the terms of the demise, and therefore could not

be set up as part of those terms by parol against the

written lease.

Blackburn J. there while disapproving of Mann v.

Nunn (2), which was a case similar to Angell v. Duke (1)

approved of Morgan v. Griffiths (8), and this latter case is

sufficient for our present purpose, and, in my opinion,

governs the present case. As a matter of fact it was

established to the satisfaction of the learned judge,.

who tried the case without a jury, that but for the agree-

ment as to the lien with power of sale the defendant

never would have executed the written agreement

which was merely in relation to the defendant cutting

wood upon' land in which Andrews had an interest

under license from the Hudson Bay Company, at and

for certain sums per cord to be paid by Andrews on
delivery as provided in the written agreement.

Now, the contract for the lien and power of sale was
made for the express purpose of taking effect only in
the event of a breach being committed of his written
agreement as to payment by Andrews; there can
therefore, I think, be no doubt that a verbal agree:

{1y 32 L. T. N. 8. 320. (2 30 L T, N. 8. 526,
‘3) Ih Ro 6 EXo 706
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ment which provides only for the event of a breach of 1887
the written agreement being committed by Andrews, Byazs
an event which according to the terms of the written .5
agreement was never to ocour, is an agreement wholly — ~——
collateral to and independent of the written agree- war_n__m J.
ment, and can therefore be proved by parol. Such a

parol agreement is quite consistent with, and does

not necessarily form part of, the terms that should

have been expressed in the written agreement. The

written agreement contemplated that it should be ful-

filled in all its terms. The verbal agreement contem-

plated taking effect only in the event of a breach being
committed in the written one, and is therefore, as I

think, clearly collateral to it. : .
' Appeal allowed with costs.
Solicitors for appellant: Daly & Caldwell

Solicitor for respondents; J, W. E. Darby
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*Dec. 10. AND

SOLOMON WIGLE (PLAINTIFF).csees oores RESPONDENT.

THE ST. MAGNTS. .
ON APPEAL FROM THE MARITIME COURT OF ONTARIO.

Appeal— Notice—Rules of Maritime Court—Effect of—R. 8. C. ch.
137 s3. 18 & 19—Judgment of Surrogate—Pronouncing of—
Entry by regisirar.

Rule 269 of the rules of ‘the Maritime Court of Ontario (1) requires
notice of appeal from a decision of that court to the Supreme

Court of Canada to be given within fifteen days from the pro-
nouncing of such decision.

A judgment of the Maritime Court was handed by the Surrogate to
the registrar, but not in open court, on August 31, and was not
drawn up and entered by the registrar for some time after.

Held, Taschereau J. dubifante, that notice of appeal within fifteen

days from the entry of such judgment was sufficient under the
said rule. ’

Quaere—1Is such rule 269 inira vires of the Maritime Court 7
APPEAL from an order of Henry J. in Chambers dis.
missing a motion to quash appeal for want of notice
required by rule 269 of the rules of the Maritime Court
of Ontario.

This appeal is in an action in the Maritime Court
for Ontario arising from a collision between the plain-

* Presenrt—=Sir W. J. Ritchie C.J., and Strong, Fournier, Taschereau
and Gwynne JJ.

(Mr. Justice Henry heard the argument but died before the judg-
ment was delivered.)

(1) R. 8. C. ch. 137 &, 19 (Mari- applicable, and unless such court
time Court Act) provides as fol- otherwise orders, apply and ex-
lows :— - tend to appeals under this act,

The practice, procedure and when no other provision is made
powers, as to costs and otherwise, under this act or under “The
of the Supreme Court of Canada Supreme and Exchequer Courts
in other appeals shall, so far a8 Act.”
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tiff’s tug, the “ Bob. Hackett” and the steam propeller 1888
“8t. Magnus,” belonging to the defendants. The Rosmrmsax
motion to quash is founded on rule 269 of the Mari- ﬁWI’:;LEa
time Court which the respondents claim was not com-

. . Taa S
plied with. , © MaeNus.
Rule 269 is as follows: “A party intending to : —
appeal from a decision of the court to the Supreme
Court of Canada must give notice of his intention
to appeal to the opposite party within fifteen days
from the time of pronouncing the decision appealed
from, and otherwise the appeal to be governed by the

rules of the Supreme Court.”

The action was tried on March 18th, 1886. On
August 31st the Surrogate handed to the registrar his
written judgment, but this was not done in open
court and no notice was given to the defendants of
the intention to deliver judgment. The formal judg-
ment was not drawn. up for some days afterwards.

Notice of appeal was given within fifteen days from -
the entry of the judgment, but more than fifteen days
after the judgment was given to the registrar by the
Surrogate, namely, August 81st. ’

Security for costs of the appeal by the defendants
was allowed by Mr. Justice Henry. The plaintiffs
moved before the registrar to set aside the order allow-
ing the security, and, subsequently, to dismiss the
appeal ; both motions were referred by the registrar
to Mr. Justice Henry and both were dismissed. The
plaintiffs appealed to the full court from the order of
Henry J. dismissing the motion to quash the appeal.

S. While in support of the motion referred to rule 269
of the Maritime Court, R. 8. C. ¢. 137 5. 19; Supreme
Oourt Act sec. 25 (¢). Inre New Callao (1).

McKelcan Q.C. and Lash Q.C. contra.

The *Maritime Court can only make rules regula-

(1)-22 €h. D. 484,
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ting its own procedure and cannot interfere with
the jurisdiction of this court.

If the rule is ¢ntra vires the time would not run until
the entry of the judgment, as the decision was not pro-
nounced in open court and we had no knowledge of it.

The following authorities were cited : Hill v. Curtis
(1) ; Holmes v. Russel (2); Re Crosley (8); Re Callao
(4); Herr v. Douglas (5); Re Manchester Economic
Building Society (6) ; Re Stockton Iron Furnace Co. (7);
Re Bilyth and Young (8); Little’s Case (9); Pierce v.
Palmer (10).

Sir W. J. RircHIE O.J.—I think the court only had
authority to make rules for regulating its practice and
procedure, and had no power to make rules affecting
the jurisdiction of the Supreme Court of Canada. If
the rule relied on in this case has that effect it is wltra
vires; if it has not that effect it merely relates to prac-
tice and procedure, and in that case it could be waived
and, in my opinion, it was waived.

As there was no judgment delivered in open court
on August 81, 1887, I am not prepared to differ from
the opinion that the time would not run until entry
of the judgment on September 15, 1887, and therefore
the appeal is properly before this court.

StrRONG J.—The action having been heard on the
18th of March, 1886, at Sandwich, the judgment of the
Maritime Court was handed (not in court) by the sur-
rogate to the registrar on 31st August, 188Y.

The judgment or decree was, however, not drawn up
until some days afterwards; the exact day on which

(1) 1 Ch. App. 425, . (6) 24 Ch. D. 488.
(2) 9 Dowl. 487. (7) 10 Ch. D, 348.
(3) 34 Ch. D, 664, (8) 13 Ch. D. 416.
(4) 22 Ch. D. 484. (9) 8 Ch. D. 806,

(5) 4 P. R. (Ont.) 102. (10) 12 P. R, (Ont.) 308,
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it was drawn up by the registrar does not appear, but
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I understood it to be conceded on the argument of the Ro];;;,:gon

motion, that within fifteen days after the judgment

was actually drawn up by the registrar notice of
appeal to the Supreme Court of Canada was given.
The appeal was perfected by the allowance of the
security by Mr. Justice Henry on the 28th of Septem-
ber, 1887.

The Maritime Court Act, R. S. C. ch. 187 secs. 18 and

19 are as follows :—

Sec. 18, An appeal shall lie to the SBupreme Court of Canada from
every decision of the court having the force and effect of a definitive
sentence or final order.

Sec. 19. The practice, procedure and powers as to costs and other-
wise of the Supreme Court of Canada in other appeals shall, as far
as applicable, and unless such court otherwise orders, apply and
extend to appeals under this act when no other provision is made,
either by this act, or the gemneral rules made under this act, or
under ‘The Supreme and Exchequer Courts Act.”

By rule 269 of the Maritime Court itis provided that:

A party intending to appeal from a decision of the court to the
Supreme Court of Canada must give notice of his intention to
appeal to the opposite party within fifteen days from the time of
pronouncing the decision appealed from, and otherwise the appeal
to be governed by the rules of the Supreme Court.

At the time this appeal was taken the Supreme
Court Act required notice of an appeal from a final
judgment to be given within thirty days from the
date of the judgment being pronounced.

In the view I take I do not feel called upon to
express any opinion as to whether rule 269 of the
Maritime Court is wlfra vires or not. I am inclined to
think it comes within the powers conferred by sec. 19
of R. 8. C. ch. 187. But whether this is so or notI
consider that the motion to quash must be refused on
the ground that inasmuch as the notice of appeal was
served within fifteen days of the date at which the
order was actually drawn up by the registrar it comes
within the terms of rule 269.

0.
WicLE.
Tar Sr.
MagnNUs.

Strong J.
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1888 I do not recognize the handing by the judge to the
no;n;sou registrar, not in open court but in his office or perhaps
szfm. in the street, as a “ pronouncing of a decision” within

— the terms of rule 269. :
,ﬁﬂf@;_’ Then, if we are not to take the date of the 31st of
Strong 7. August, 1886, as the time from which the fifteen days
—  began to run, to what other date are we to ascribe the
commencement of that period? There is only one
other date to which it can be referred, and that is the
date at which the registrar completed the judgment,
and before the fifteen days, calculated from that time,
had run out it is admitted that notice of appeal was

duly served.
The motion to quash must be refused with costs.

FourNIiER J.—I concur in the judgment of the Chief
Justice.

TASCHEREAU J.—I was inclined to think the notice
of appeal too late, but I will not dissent on a question
of practice, ¢

GwYNNE J.—I entirely concur in the judgment of
my brother Henry in chambers when the matter was
before him, and in the judgment of the Chief Justice
pronounced in open court to-day.

Motion refused with costs.

Solicitors for appellants : Mackelcan, Gibson & Gausby.

Solicitors for respondents: White & Ellis.
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THE CANADA ATLANTIC RAIL-
WAY CO. axp DANIEL C. LINS-; APPELLANTS; «yov. a5,
LEY (PLAINTIFFS)..cucvserearerrnnes cueen )

AND

THE CORPORATION OF THE

TOWNSHIP OF CAMBRIDGE anp

RESPONDENTS.

OTHERS (DEFENDANTS) .ecveeeenrearnins

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. .
Municipal Corporation—By-law—Voting by ratepayers on—Casting.

voie by returning officer—R. 8. 0. (1877) e. 174 ss. 286-T.

’ In cage of a tie in voting on a mimicipal bjr-law there is no anuthority
to the returning officer to give a casting vote sec. 152 of R. 8. 0.
(1877) ch. 174 not applying to such a vote (1).

APPEAL from a decision of the Court of Appeal for
Ontario (2) reversing the judgment of the Common
Pleas Division (3) in favor of the plaintiffs.

This was an action to procure delivery to plaintiffs
of debentures granted by the township of Cambridge
under a by-law passed in 1880. The defence was that

the by-law was invalid.

The by-law was submitted to the ratepayers and a

* PreseNt—Sir W. J. Ritchie C.J. and Strong, Fournier, Henry,

Taschereau and Gwynne JJ.

(1) Sec. 299 of the act provides
# That the proceedings at the poll
(that is in voting on the by-law)
and for and incidental to the
game and the purposes thereof
shall be the same, as nearly as
may be,as at muniecipal elections,

and all the provisions of sections.

116 to 169 inclusive of the act, so

far as the same are applicable,and

except so iar as is herein other-

wise provided, shall apply to the

taking of votes at such poll and

to all matters incidental thereto.
(2) 14 Ont. App. R. 299,

A

Sec. 152. In case it appears
upon the casting up ot the votes
as aforesaid (at a municipal elec-
tion) that two or more candi-
dates have an equal number of
votes the clerk of the munieci-
pality * *
whether otherwise qualified or
not, shall, at the time he declares
the result of the poll, give a vote
for one or more of such candi-
dates so as to decide the elec-
tion.

(3) 11 0. R. 392,

219
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1887  yote was taken which resulted in a tie. The return-
Canapa ing officer on summing up the votes, and finding there
Afgf’é’ff’" was a tie, gave a casting vote in favor of the adoption
Corora. of the by-law and reported it carried. It was subse-
rox or e quently confirmed by vote of the council and was sup-
Tg;vgiﬁfp posed by the plaintiffs to be in force. The plaintiffs
eringE. contend that under section 152 of the Municipal Act,
T R.8.0. ch. 174, the returning officer had power to
give the casting vote; the defendants say that that

does not apply to an election on a by-law.

Another objection was that the debentures to be
issued under the by-law were not made payable within
twenty years. It was provided in the by-law that the
debentures should not issue until the railway was com-
pleted and were made payable twenty years after
issue.

The plaintiffs having succeeded on the hearing and
before the Common Pleas Division, the judgment in
their favor was reversed by the Court of Appeal on
the first of the above grounds of objection, and it was
held that the by-law was not passed by a majority of
the votes of the ratepayers. The plaintiffs appealed
to the Supreme Court of Canada from the jndgment of
the Court of Appeal.

Chrysler for the appellants relied on secs. 299 and
152 of R. 8. O. (1877) ch. 174, and cited Bickford v.
Chatham (1) ; Hammersmith, &c., Ry. Co. v. Brand (2);
Commissioners Knox Co. v. Aspinwall (8).

O’Gara Q.C. for the respondents referred to Exchange
Bank of Canada v. The Queen (4); Baroness Wenlock v.
River Dee Co. (5); Tomkinson v. S. E. Ry. Co. (6).

Sir W. J. RiroHIE C.J.—I think the by-law was not
carried by a majority of the qualified electors voting to

(1) 14 Ont. App. R. 32. (4) 11 App. Cas, 157.
(2 L.R.4H. L. 171. (5) 10 App. Cas. 354.
(3) 21 How. 559, (3) 35 Ch. D. 675,
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pass the same within the said provisions of the Muni- 1888
cipal Act; and I agree with the observations of Mr. Caxaoa

: A
Justice Osler of the Court of Appeal. I cannot add Fi4G0°

anything thereto with advantage. As this must settle Con
the case of the appellants I deem it unnecessary to dis- Tm?ﬁf,‘;‘i;n

; : : Townsair

cuss or determine any of the other questions raised. o Can
BRIDGE.

STRONG J. concurred in the judgment of Mr. Justice strong J

G-wynne.

FourNIER J.—I concur in the judgment of the court
but am very sorry to do so. The township passed the
by-law, but there is a doubt as to the right of the
returning officer to vote in the way he did.

TASCHEREAU J.—I am of opinion that this appeal
should be dismissed with costs for the reasons given
by Mr. Justice Osler in the court below, and by my
brother Gwynne in this court.

GwyYNNE J.—The main question in this case is
~whether a proposed by-law for granting a bonus to the
Canada Atlantic Railway Company introduced into
the council of the municipality of the township
of Cambridge, and there read a first and second time
and submitted to the ratepayers qualified to vote
thereon, and subsequently read a third time 'and pur-
ported to have been passed, is a valid by-law binding
upon the municipality and its ratepayers, it appearing
that upon the taking a -poll of the votes of the rate-
payers upon the proposed by-law a majority of the
qualified voters voting thereat had not voted for the
passing and adoption of the proposed by-law. How-
ever much it is to be regretted that the contractor for
building the railway should be disappointed in receiv-
ing the benefit purported to be granted by the muni-
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cipality of the township of Cambridge, there cannot, I
think, be any doubt that, for the reasons ably and fully
given by Mr. Justice Osler when delivering the judg-
ment of the Court of Appeal for Ontario, the instru-

mox or vs Ment relied upon as a by-law has no validity. It

TowNsHIP
oF Cam-
BRIDGE.

Gwynne d.

appears that the council of the municipality in the
year 1882, for the same reason by resolution in council
repudiated the action of the council of 1880 in passing
the by-law as witra vires.

It is in the interest and for the protection of the
ratepayers that the power which is conferred upon a
municipality to incur a debt for granting a bonus to a
railway company, is subjected to the express condi-
tion that the proposed by-law shall, before the final .
passing thereof, receive the assent of the ratepayers in
the manner provided by the act. '

The manner provided by the act is :—

1. Bec. 286. The council shall by the by-law fix the day and hour
for taking the votes of the elecfors, and such places in the muniei.
pality as the council shall in thei» discretion deem best, and where
the votes are to be taken at more than one place shall name a
deputy returning officer to take the votes at every such place.

2. They shall publish a copy of the proposed by-law with a notice
aftached specifying the time and places fixed for taking the votss.

3. The votes at the polling shall be taken by ballot.

4. Sec. 307. Every deputy returning officer at the completion of
the counting of votes after the close of the poll, shall in the presence
of the persons authorized to attend, make up into separate packets
sealed with his own seal and the seals of such persons authorized to
attend as desire to affix their seals and marked upon the outside
with a short statement of the confents of such packet, the date of
the day of polling, the name of the deputy returning officer, and of
the ward or polling sub-division and munieipality containing among
other things,

(a.) The statement of votes given for.and against the by-law and
of the rejected ballot papers.

Sec. 308. Every deputy returning officer shall at the close of the
poll certily under his signature on the voters list in full words, the
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total number of persons who voted at the polling place at which he 1888
has been appointed to preside, and shall before placing the voters “~~
hst in its proper packet, make and subscribe before the clerk of the AC ANADA

TLANTIQ
municipality, a justice of the peace, or the poll elerk his solemn Ry. Qo,
declaration that the voters list was used in the manner prescribed v.

by law, and that the entries required by law to be made therein CORPORA-

were correctly made, which declaration shall be in the form of Té%%;g;l?

Schedule G to this act, and shall thereafter be annexed to the voters or Cam-

list, he shall also forthwith return the ballot box to the clerk of the BRIDGE.

municipality. . Gw;;e 7.
5. Sec. 310, The clerk after he has received the ballot papers and  ___.

statements before mentioned of the number of votes given in such

pol]mg papers shall, at the time and place appointed by the by-law,

in the presence of the persons authorized to attend, or such of them

as may be present, without opening any of the sealed packets of

ballot papers, sum up from such statements the number of votes for

and against the by-law and shall then and there declare the result

and forthwith certify to the council under his hand whether the

majority of the electors voting upon the by-law have approved or

disapproved of the by-law.

Now, by the law it was provided, as required by
sec. 286, above quoted, that

The votes of the electors of the said municipality shall be taken
on this by-law on the 26th February, 1880, commencing at 9 o'clock
in the forenoon and closing at five o’clock in the afternoon of the
same day, at the following places. and before the following returning
officers, that is to say, at polling sub-division No. 1, at the town hall,
Onésime Lefrénce, deputy returning officer, and for polling sub-
division No. 2, at the school house of section No. 5 in the said mu-
nicipality, Peter Stewart, deputy returning officer.

The Onésime Lefrénce here named as deputy return-
ing officer at polling sub-division No. 1 was also the
clerk of the municipality, so that the duties by the act
imposed upon a deputy returning officer presiding at a
poll and upon the clerk of the township devolved upon
him. He acted as the d :puty returning officer presiding
at the poll at sub-division number one and, at the close
of the poll, in the presence of a Mr. Johnstone, acting
for the railway company as agent for the by-law, and
of a Mr. Cameron acting as agent against the by-law,
he made the statement required by the act to be made
by the person presiding as deputy returning officer at

o
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1888 the taking the poll of votes, which he signed with his

Eae 4
Cavapa name as follows,
ATLANTIO . s
R¥. Co Statement of the returning officer for electoral division number

v. one, municipality of Cambridge, at the voting held 26th February,
CorPora- 1880. ) '

T'Il?;v ;‘;:;E Number of votes for and against the by law.
‘or CaM- For the by-law....ceaueeinen tunnnn Fifty three 53
BRIDGE, Against the bylaw ..c.vesvvueoenes Forty..... 40

Gwymmed.,  Mr. Stewart who was the presiding officer at polling
— sub-division No. 2 at the close of the poll in that
sub-division prepared and signed a similar state-
ment in the presence of a Mr. J. 8. Castleman act-
ing as agent for the by-law, and who appears to -
" have been reeve of the township, whereby it appeared
that the number of votes given for the by-law
WOPB.ues save sasans o ses - 2veees (thirty-four) 34
and against the by-law..... .... (forty-seven) 47
Now the polls having been closed and these statements
signed and the ballot boxes placed in the hands of
the clerk of the municipality, it is obvious that no
change could be made in either of the statements other-
wise than upon a scrutiny taking place under the pro-
visions in that behalf contained in the act. The duty
of the clerk of the municipality was expressly limited
by the act to summing up the two statements, the one
made by himself as presiding officer at polling sub-
division No. 1, and the other by the presiding officer
at sub-division No. 2, the number of votes given for
and against the by-law and to declare the result and
to certify that result under his hand to the council.
Such summing up showed 87 votes to have been given .
for and 87 against the by-law, so that the result clearly
was that the by-law had not been approved by a ma-
jority of the ratepayers voting at thepolls and that the
council had no power to read the by-law a third time
and pass it. However four days after the close of the
poll, namely, on the 1st March, 1880, he signed a paper
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in his capacity of township clerk whereby he certified 1888
that a majority had voted in favor of the by-law. This Cavapa
certificate is attempted to be justified as in point of ‘}i’;_‘gﬁ""
fact true upon the contention that the township clerk .

had a right to give, and that upon summing up the Tff,;“:;,‘:’;‘;,
votes and finding them to be equal for and against the Tg:’gii‘_"
by-law, he did give, a casting vote in its favor. This srmwes.
right is claimed under sec. 152 of the act which upon G‘w;vn—ne 3.
an election for councillors gives to the clerk a casting -—
vote in the case of a tie “to decide the election,” and

upon sec.299 of the act which, as is contended, makes

sec. 152 applicable to the case of a tie in voting upon a

by-law. That sec. 299 enacts that at the taking of a poll

upon a by-law which must be submitted to a vote of

the ratepayers and approved by a majority before it

can be passed

the proceedings of such poll and for and incidental to the same and
the purposes thereof shall be the same as mearly as may be as at
municipal elections and all the provisions of sections one hundred
and sixteen to one hundred and sixty-nine inclusive of this act, so
far as the same are applicable and except so far as herein otherwise
provided, shall apply to the taking of the votes atsuch poll and $o all
matters incidental thereto.

The inapplicability of section 152 to the case of a
poll taken upon a by-law for incurring a debt has been
so clearly pointed out by Mr. Justice Osler that it may
seem unnecessary to add any thing thereto ; apart, how-
ever, from the absence of any analogy between an elec-
tion of municipal councillors and a vote taken upon a
by-law requiring approval by a majority of the rate-
payers upon a poll of votes taken by ballot before it
can be passed, it may be said that as the clerk’s duty
is expressly limited to summing up the votes pro. and
con. as appearing on the statements signed by the
officers presiding at the taking of the polls and thus
ascertaining the result and certifying that result to the
council, it is plain that special provision is made which

15
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188  in the terms of section 299 excludes the application of
Cavapa Section 152. Moreover the giving a vote by the clerk,
%’;"82" after the close of the polls, whether he be a ratepayer

o v.  or not, as his right is contended to be, cannot, I think,
ORPORA- . . .
nion o oz be said to be “a proceeding at the poll and for and in-
Tg;’gi;’_" “cidental to the same and to the purposes thereof,” and
srpar. it is only those provisions of sections 116 to 169 inclu-

Gwynne J. 8ive, which, so far as applicable, and except as other-
—— wise provided by the act, are by section 299 made ap-
plicable to voting upon a by-law.

I concur in Mr. Justice Osler’s judgment also that
it is unnecessary now to decide whether promulgation
of the by-law does or does not cure the otherwise mani-
fest defect in it in professing to authorize the debentures
to be issued under it to run, and the rate to pay them
to be levied beyond the period of twenty years from
the day prescribed.for the by-law to take effect, that
being the remotest period allowed and expressly pre-
scribed by section 830 of the act in respect of a by-law,
such asthat in question here is, namely, “ a by-law for
contracting a debt (by borrowing money or other-
wise,) for any purpose within the jurisdiction of the
council.” In the present case it is sufficient to say
that the defect which has rendered the document in
question utterly void, and, in fact, no by-law, cannot
be cured by the promulgation clauses of the Municipal
Institutions Act. These clauses apply only to by-laws
which it was competent for the council of the muni-
cipal corporation to pass, as is provided by the 321st
section. Now, by section 559 of the act it was not
within the competency of the municipal corporation to
give to the proposed by-law in question here, a third
reading and to pass it as it had not received the assent
of the rate payers in the manner provided by the act.

The appeal therefore must be dismissed with costs.

, Appeal dismissed with costs.

Solicitors for appellants: Stewart, Chrysler & Godfrey.

Solicitors for respondents: O'Gara & Remon.
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ABRAHAM DEDRICK anxp KEN-| _
NETH M. DEDRICK (PLAINTIFFS)... % APPELLANTS;

AND

JAMES H. ASHDOWN anp CASPER )
KILLER (DEFENDANTS) tessereceuseess } RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH
¢ (MANITOBA).

Chattel morigage~ Possession of goods under— Right of morigagor to
sell— Proviso as to— Ordinary course of trade—Seizure of goods
under execution—Justification for. .

In a chattel mortgage containing no redemise clause there may be
an implied contiract that the mortgagor shall remain in posses-
sion until default, of equal efficacy with an express clause to that
effect ; and such an implied contract necessarily arises from the
nature of the instrument, unless it be very expressly exeluded
by its terms. Porier & Flintoff (6 U. C. C. P. 335) distinguished.

In a chattel mortgage of the stock in trade and business eftects of a
trader there was a proviso to the effect that if the mortgagor
shou'd attempt to sell or dispose of the said goods the mortgagee
might take possession of the same a8 in case of default of pay-
ment. ’

Held,—That this proviso only prohibited the sale of the goods other
than in the ordinary course of business. Ritchie C.J. contra. ~

The mortgagee of the chattels seized the mortgaged goods under an
execution in a suit for the debt secured by the mortgage. The
execution was set aside as being against good faith, In an
action for the wrongful seizure and conversion of the goods,—

Held—That the mortgagee could not justify the seizure under the
mortgage. , ;

APPEAL from a decision of the Court of Queen’s

Bench (Man.) (1), setting aside a verdict for the plain

tiffs and ordering a judgment of non-suit to be entered

The facts, which are more fully set out in the judg-

ment of Mr. Justice Gwynne, may be stated as fol-

lows :—
* PreseNt—Sir W. J. Ritchie C.J., and Fournier, Taschereau and

Gwynne JJ, .
(M. Justice Henry was present at the argument of this appeal but

died before judgment was delivered.)

(1) 4 Man. L. R. 139
16
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* Nov. 22.
1888

A a4
*June 14.
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1887 This was an action of trespass and trover against

Droeior  the defendants for entering the plaintiffs’ shop and

Asanowy, CAITYing away and converting to their own use the

—  plaintiffs’ goods and a continuance of such trespass for
the space of ten days. ’

. The plaintiffs being indebted to the defendants in the
sum of $800 and upwards agreed to give security for
their debt on the understanding that they be allowed
to carry on their business and the time of payment be
extended for six months. This was assented to and a
-chattel mortage was executed by the plaintiffs, the
consideration for which wag the amount of the debt,
and the time of payment the six months’ extension
agreed upon.

As soon as this mortgage was registered judgment
was signed inithe suit which the defendants had brought
to recover their said debt and execution was issued
under which the sheriff seized the plaintiffs’ stock in
trade and sold it, a bailiff being in possession of the
same in plaintiffy’ shop.for about ten days. On ap-
_plication to a judge the writ of execution was set aside
as being contrary to good faith, and this action was
brought in which plaintiffs obtained a verdict with
$1,484 damages, the jury, under the direction of the
presiding judge, making a special assessment of dam-
ages for the goods taken by the sheriff which were not
covered by the mortgage. This verdict was set aside
by the Court of Queen’s Bench, and a non-suit ordered
on the ground thatunder a plea denying the plaintiffs’
title to the goods the defendants could set up the title
of Ashdown under the chattel mortgage, and that under
that mortgage they were entitled to enter and take the
goods. The plaintiffs then appealed to the Supreme
Court of Canada.

Ewart Q.C. for the appellants.

b.. The goods were seized underexecution and when
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the execution has been set aside the defendants cannot

229
1887

claim that they took possession under their mortgage. Dapriok’
At all events evidence of the mortgage was not admis- o

sible under the counts for trespass. Leake v. Loveday,
(1) ; Corbett v. Shepard (2) ; Hateh v. Holland (3).

The mortgage gave the mortgagee a license to enter
and take possession on default and such license should
be specially pleaded. Kavanagh v. Gudge (4) ; Samuel
v. Coulter (5) ; Young v. Smith (6); Bingham v. Bet-
tinson (T) ; Closter v. Headly (8) ; Watson v. Waltham (9).

The covenant in the mortgage was that the goods
should not be sold without the written consent of the
mortgagee. The defendants allege a breach of this
covenant and must show that no written consent was
given, of which there was no evidence. Moreover,
selling the goods in the ordinary course of business
would not be a breach of the covenant. Walker v.
Clay (10).

A redemise clause is not necessary to entitle the
mortgagor to remain in possession of the goods mort-
gaged. Albertv. Grosvenor Investment Co. (11) ; Wheeler
v. Montefiore (12) ; Bingham v. Bettinson (7); Modre v.
Shelley (18).

The defendant had an option to take the goods
under the execution or under the mortgage, which
option was never exercised. Cadwell v. Pray (14).

Clearly the court had no power to order a nonsuit.
The plaintiffs had a right to retain their verdict, at all
events, for $266 the amount assessed as damages for
taking the goods not covered by the mortgage.

(1) 4 M. & G. 972. (8) 12T. C. Q. B. 364.
(2) 4. C. C. P. 68, (9) 2 A. & E. 485,

(3) 28 U. C. Q. B. 213. (10) 49 L. J. C. L. 560.
(4) 5 M. & G. 726. (11) L.R. 3 Q. B. 123.
(5) 28 U. C.C. P. 240, (12) 2 Q. B. 133.

(6) 29 U. C. C. P. 169, (13) 8 App. Cas. 285,
(7) 30 . C. C. P, 438, (14) 41 Mich. 307,

——ct
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Robinson Q.C. for the respondents. The right of a.
mortgagor to maintain actions in respect to goods
mortgaged by a deed like the present, where there is
no redemise clause, is dealt with by a number of
cases both in England and Oatario. Porier v. Flintoff

UPREME COURT OF CANADA.

" (1); Ruttan v. Beamish (2); McAulay v. Allen (3);

Paterson v. Maughan (4); and the following which
are especially to be considered,. Bunker v. Emmany (5);
Bingham v. Bettinson (6); and Whimsell v. Giffard (7).

The English cases are dealt with in the judgment
of the court below, delivered by Mr. Justice Taylor.
National Mercantile Bank v. Hampson (8) ; Walker v.
Clay (9); Taylor v. McKeand (10); Payne v. Fern (11).

It is clear that the verdict for the plaintiffs cannot
stand as the evidence shows that the goods were
worth much less than the damages allowed and the
plaintiffs cannot recover more than their interest in
the goods. Clark v. Newsom (12); Brierly v. Kendall
(13) ; Toms v. Wilson (14).

Primd facie the sale by the plaintiffs was unlawful
and to justify it a written consent by the mortgagee
mqstqbe shown.

Ewart Q.C. in reply. The jury have a right to take
into consideration the loss of the business and give
damages therefor, and the court will not cut down

- their verdict fo mere inventory prices.

Sir W. J. RrrcaiE C.J. -It is clear these executions
80 improperly issued did not justify the sheriff in dis-
posing, on behalf of the defendants, of the goods in the
manner in which they were disposed of.

(1) 6 U.C. C.P. 335,
(2) 10 U.C.C. P. 90.

(3) 20 U. C. C. P. 417.
(4) 39 U.C. Q. B. 371.
(5) 28 U. C. C. P. 438,
(6) 30 U. C. C. P. 438,

(7)30.R. 1.

(8) 5 Q. B. D. 177.
(9) 49 L. J. C. L. 560.
(10) 49 L. J. C. L. 563.
(11) 6 Q. B. D, 620.
(12) 1 Ex. 131

(13) 17 Q. B. 9.

(14) 32 L. I. Q.B 382,
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The sheriff had a writ ; he entered under it, seized,
sold the defendant’s goods; and by such sale levied
the judgment debt. These executions having been
set aside as being improperly issued it is not now,
in my opinion, open to the defendants to contend that
they can ignore and repudiate such entry and deal-
ing with the plaintiffs’ goods and sct up that they
weré taken under another authority and for a purpose
different from that of levying the money supposed to
be due on the executions to the judgment creditors,
The sheriff’s officers at the time had a warrant and,
according to the directions in the writs, took the
goods and disposed of them according to the exigencies
of the writs; as execution creditors they could only
Justify taking possession for the purpose of levying
the debt under the executions by the hands of the
sheriff. The sheriff acted bond fide under the writs
and had no authority, express or implied, to act for
the defendants under the mortgage and did not pro-
fess s0 to act; he entered and seized and sold the
goods by virtue of the writs to him directed and for
no other cause.

The defendants cannot justify the acts of the sheriff.
I do not think the cases of the dismissal of a servant
for one cause and justifying for another, or distraining
for one cause and justifying for another, are at all appli-
cable to this case. The right of a man to do an act
with regard to the property of another depends upon
the authority or right which he really has to do the
act. What right had the defendants to send the
sheriff into the plaintifls’ premises to seize and sell the
plaintiffs’ goods under a writ which they had caused
to be improperly issued and which was subsequently
set aside ? ,

The defendants cannot justify as mortgagees, inas-
much as they never acted, or claimed to act, in rglation
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to the seizure and sale of these goods, under the mort-
gage or any forfeiture thereunder.

I think that construing this bill of sale as the mortga-
gor contends would, unquestionably, be to enable the
mortgagor to effectually destroy the security. If the
mortgagor is at liberty to sell and dispose of his
whole stock in trade, and appropriate the proceeds for
his own support and maintenance, or otherwise”dis-
pose of them for his own use, it is difficult to see in
what consists the use or value of the security.

One can well understand that a man might mort-
gage a stock of merchandize and sell the goods in the
usnal course of trade if there was a provision that he
should keep the stock up to its value at that time, or
that he should apply the proceeds of the sales to the
payment of the debt secured by the mortgage; but
without any obligation to do one or the other, in the
face of an express covenant not tosell without permis-
sion in writing, it is difficult to understand how there
can be an implied covenant that he may carry on his
trade and from time to time sell and dispose of his
stock in the course of his business, without being
bound to keep the stock up or account for the proceeds,
and so utterly destroy the security of the mortgagee.

It may well be that the mortgagee might be willing
that the mortgagor should continue his business, know-
ing that at any time he had it in his power to prevent
further sales, if the selling of the goods was without
his consent first had and obtained in writing, and he
considered further sales would interfere with the value
of his security.

There was, therefore, in my opinion, a forfeiture
which the defendants might have acted on but did not,
but instead thereof relied on the executions which
have failed to sustain their acts, and the plaintiff is,
therefore, entitled to recoyer the value of the goods
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seized, less the amount of the mortgage, and also dam- 1888

ages for the sheriff’s unlawful entry, seizure and sale. Depriox
.1 think there should be a new trial to ascertain these , > =

damages, the amount awarded being entirely too hlgh, Rt o

and not justified by the evidence, unless the parties _—_

consent to a reduction of the damages as suggested by

Mr. Justice Gwynne.

FourniEr J.—I have read the judgment prepared
by Mr. Justice G-wynne in this case, and I entirely
agree with the views he has expressed therein. I
think the appeal should be allowed.

TAsCHEREAU J.—I1 am of opinion that this appeal
should be allowed with costs, and concur with my
brother Gwynne in the conclusion which he has
reached.

GwYNNE J.—(After setting out the pleadings in the
case, the order setting aside the execution and the per-
tinent facts established by the evidence, His Lordship
proceeded as follows) :—

By the chattel mortgage the plaintiffs, who were de-
scribed therein as hardware merchants, sold and assign-
ed to the defendant Ashdown, therein called the mort-
gagee, all and singular the entire stock of hardware,
tinware, paints and oils and all other the goods, wares
and merchandise of every description whatsoever be-
longing to the plaintiffs in and about the store occupi-
ed by them in the town of Pilot Mound, &ec., to
have and to hold to the said mortgagee, his executors,
administrators and assigns, to his and their own use,
provided always, and the said mortgage was declared
to be made upon the express condition, that the said
mortgage and everything therein contained should
cease, determine and be utterly void to all intents and
purposes, anything therein contained te the contrary
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notwithstanding, if the plaintiffs, their executors or ad-
ministrators, should pay or cause to be paid to the
mortgagee on the 1st March, 1884, the sum of $847.80
with interest from the 1st of August, 1883. This sum
included the whole of the amount which was due by
the plaintiff to the defendants jointly and to the mort-
gagee himself alone. The mortgage contained no redi-
mise clause, that is to say, no clause providing in ex-
press terms that until default the mortgagors should
continue in possession of the goods assigned, but it
contained a clause that:

In case default shall be made in the payment of the said sum
of money in the said proviso mentioned or of the interest therson or
any part thereof, or in cas* the mortgagors shall attempt to sell or
dispose of or in any way part with the possession of the said goods
and chattels or any of them, or to remove the same or any part
thereof out of the said store and premises, or sufter or permit the
same to be seized or taken in execution without the consent of the
mortgagee, his executors, &e., to such sale, removal or disposal there-
of first had and obtained in writing, then and in such case it shall
and may be lawful for the mortgagee, his executors, &ec., with
his or their servant or servants and with such other assistants as he
or they may require, at any time during the day to enter into and
upon any lands, &c,. where the said goods and chattels or any part
thereof may be and {o break and force open any doors, locks, bars,
&c., for the purpose of taking possession of and removing the
said goods and chattels, and upon, from and after taking possession
of such goods and chattels aforessid, it shall and may be lawful, and
the mortgagee, his executors, &ec.,and each or any of them is and
are hereby authorized and empowered, to sell the said goods and
chattels or any of them or any part thereof at public auction or
private sdle as to themor any of them may seem meet ; and from
and out of the proceeds of such sale in the first place to pay and re-
imburse himself or themselvés all such sums of money as may then
be due by virtue of these presents and all such expenses as may
have been incurred by the mortgagee, his executors, &c., in conse-
quence of the default, neglect or failure of the mortgagors, &c., in
payment of the said sum of money with interest thereon as above
mentioned, or in consequence of such sale or removal as above
mentioned, and in the next place to pay unto the mortgagors any
surplus.

The clause empowering the mortgagee to sell would,
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I apprehend, if a case should arise requiring adjudi-
cation upon this point, be construed as empowering
him to act only in such a manner as a mortgagee in
possession with a power of sale is required by equily
to do; that is to say, to sell the goods in such a man-
ner as should be reasonably conceived to be best cal-
culated, in the interest of the mortgagors as well as of
the mortgagee, to obtain the best price that possibly
could be obtained for them ; not to sacrifice the pro-
perty by a wanton, careless, vexatious sale, at a ruinously
inadequate price, but to take all prudent measures
calculated to secure as good a sale as possible.

For the present I shall assume that the mortgage
authorized the mortgagee to take immediate possession
of the goods upon the execution of the mortgage and
to sell them under the power of sale contained therein
in such a manner as a mortgagee in possession might
do, deferring the consideration of the question wheth-
er it did or not to the last.

It is apparent from the evidence that, whatever the
chattel mortgage may have authorized to be done, the
defendants, in authorizing and causing to be done the
acts which were done, did not, in point of fact, act or
intend to act under and in pursuance of the powers
vested in them by the chattel mortgage. But that, on
the contrary, they acted and at the time intended to
act in defiance of, and in repudiation of, the power of
sale vested in them by the mortgage and in a manner
quite inconsistent with such power; for on the very
day that, in adoption of the mortgage on the real estate,
they caused that mortgage to be registered, within, it
may be, two or three days from the date of their accep-
tance of the chattel mortgage and their causing it to
be registered, without any complaint whatever that,
and before they had, so far as appears, any. reason
whatever to helieve or suspect that, the mqrtgagors“
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1888 had dome anything in violation of the terms of the
Daomiok mortgage, and without any inquiry whether they had
or not, in apparent disregard of the mortgage they put
Gwy;-n; L% writ of fier: facias issued at their suit, and the mort-

—— gagee put a writ of fieri facias issued at his suit, in the
hands of the sheriff to be executed upon the goods in
question as the goods and chattels of the plaintiffs,
liable to the satisfaction of the moneys directed to be
levied under the said writs, and they caused the goods
to be sold under these writs and another shortly after-
wards issued by the mortgagee the defendant Ash-
down, and so caused them to be sold at the sacrifice
usually attending sales by sheriffs under executions;
and upon their right to issue such writs of exccution
and to cause them to be executed being contested in
court, upon the ground that the plaintiffs had executed
the said two mortgages on realty and on their stock in
trade upon an arrangement that they should be per-
mitted to carry on their business until the 1st March,
1884, they resisted the plaintiffs’ application to set
aside the said writs of fieri facias and persistently in-
sisted upon their right to issue them and to have
caused the goods to be sold thereunder and to retain
the moneys realized by thesale thereof; and to the very
last, by their pleadings on the record, insisted that the
sale under the said writs of fieri facias was good, deny-
ing the plaintiffs' pleading that they and all proceed-
ings had thereunder had been vacated and set
aside ; and, that contention failing them, they insisted
that, notwithstanding the writs and all proceedings
had thereunder had been set aside, still the seizure and
sale of which the plaintiffs complained having been
completed, and the moneys arising from such sale re-
alized, before the order setting aside the said writs was
made they have a right to retain the benefit of their
seizure and sale under the execufions as good and

v.
ASsHDOWN.
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valid in law. 1888

Now there having been but one continuous act of Dinriox
trespass of which the plaintiffs complained, and those Asﬂﬁg,wm
being the circumstances under which it was com- Gwymnme 3.
mitted, it is impossible for the defendants to get over —
the facts proved and their consequences, namely, that
the defendants acted not in virtue of any authority
vested in them by the chattel mortgage but in defiance
and repudiation of it; and their claim now to avail
themselves of any benefit the chattel mortgage might
have given them simply amounts to this: that admit-
ting they did not act under the power of sale contain-
ed in the chattel mortgage but under an aunthority
quite inconsistent therewith, namely, writs of execu-
tion issued upon judgments obtained regularly as they
contend against the plaintiffs, still they ask that as the
defendant Ashdown might have, as they contend he
might have, taken the goods and have sold them under
the power of sale contained in the mortgage, the jury
in estimating the amount of the damages to which the
defendants have exposed themselves by acting in de-
fiance of the chattel mortgage, should take into their
consideration by way of reduction of damages what
the defendant Ashdown might have done but did not.

To this the jury might well say, that what the defend-
ants in fact did exposed the plaintiffs to the vexatious,
unnecessary and wrongful expense of the sheriff’s fees,
possession money and poundage, &c., amounting
to $103.25, and to an injurious sacrifice of their goods
at a sheriff’s sale under execution, which could not
reasonably have been suffered if the mortgagee had
sold the goods under the power in that behalf contain-
ed in the mortgage ; so that whatever protection the
chattel mortgage might have given the defendants if
they had acted under it, they cannot get over the
indisputably established fact that they did not
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1888  act under it but in defiance of it, and the plaintiffs
Devmicx  under the issues joined by them upon the defendant’s
Asunowy. fourth plea are entitled to such substantial damages as
a jury under all the circumstances, including this last,

may find to be reasonable.

Now as to the construction of the chattel mortgage.
There can be doubt that the courts of Upper Canada
have held, but not without dissent, that Porter v.
Flintoff (1) is an authority that in the case of a chattel
mortgage, in form precisely similar to the present, be-
ing executed without an express redemise clause the
mortgagor is not entitled to possession of the chattels
mortgaged until default, and that therefore the mort-
gagor cannot maintain any action against the mort- -
gagee for taking possession of the chattels, even though
such possession should be taken before any default
committed. In McAulay v. Allen (2) ; and Samuel v.
Coulter (8), the majority of the Court of Common Pleas
at Toronto held themselves to be bound by Porter v.
Flintoff as so deciding and by Ruttan v. Beamish (4),
as afirming it. In Samuel v. Coulter (8), however, Hag-
arty C. J. suggested that the plaintiff should seek his
remedy in appeal when Porter v. Flintoff (1) might be
reviewed. The point comes up now for the first time,
so far as I am aware,in appeal. In Porter v. Flintoff (1)
the question whether there might not be gathered
from the terms of the mortgage an implied contract
that the mortgagor should remain in possession wuntil
default, which would be as effectual as an express
clause to that effect, does not appearto have been very

.much, if at all, discussed. I remain of the opinion
which was expressed by me in McAulay v. Allen (2) and
Samuel v. Coulter (8), that the point so assumed to have
been decided by Porter v. Flintoff (1) was not at all neces-

*

. Gwynneld.

(1) 6 U,C.C.P. 335. (3) 28 U. C. C. P. 240.
(2) 20. U.C.C,P. 417. 4) 10T.C. C. P 90.
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‘sary to a decision upon the precise point adjudged
in that case, and that as it was not, the judgment in
Porter v. Flintoff (1) was not binding upon the point
when it should be, as it-was in those cases, especially
raised. The judgment in Porter v. Flintof (1) is sup-
portable upon the authority of the principle upon which
Watson v. MacQuire (2) proceeded, namely, that the
constructive possession which follows the property in
personal chattels is sufficient to enable a mortgagee of
chattels which still are in the actual possession of the
mortgagor to maintain an action of trespass de bonis
asporialis against a stranger who in'such form of action
cannot set up the jus tertii ; and that a sheriff
who seizes the chattels in the possession of a mort-
gagor is, as to the true owner, the mortgagee, such
stranger, unless he shall make it appear that the
writ of fieri fuctas under which he seized the goods
issued upon a judgment obtained against the mortga-
gor at the suit of a creditor against whom the mort-
gage was fraudulent and void under the statute as
conveyances frandulent against creditors. In Ruttan
v. Beamish (3) the point did not arise at all; that
was an action of detinue and trover brought by a
mortgagor of chattels against the mortgagee after
default, which, of course, could not be maintained
unless after the default the mortgage had been dis-
charged by payment in full. In neither of those cases
was it necessary to decide what was the right of the
mortgagor to the possession of the goods as against
the mortgagee before default.

The authorities in England, are to my mind, con-
clusive that in a mortgage of personal chattels there
may be an implied contiract that the mortgagor
shall Temain in possession until default of equal
efficacy as an express clause to that effect (4); and

(1) 6 U.C.C.P. 335. (3) 10 U.C. C. P. 90.
(2) 5C. B. ¢36. (4) Brierly v. Kendall 17 Q. B, 937.
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that such an implied contract necessarily arises from
the nature of the instrument unless it be yery
expressly excluded by its terms. In Wheeler v. Monte-
fiore (1) there was a proviso in the mortgage that
on non-payment of the mortgage debt on the 24th
June following it should be lawful for the mortgagee
to enter upon the premises where the chattels mort-
gaged were and to sell them ; there was no provision
that the mortgagor should retain possession until
default. Lord Denman in giving judgment says (2)—

There is no covenant that Franks (the mortgagor) shall continue
in possession until the 24th June, but looking at the whole deed we

are of opinion that the plaintiff's right to take possession did not
attach until the 24th June.

Hereby clearly determining that a right to retain
possession may by implication arise from the terms of
the deed as effectually as if there were in it an express
redemise clause. So in Albert v. Grosvenor Investment
Company (8) Cockburn C.J. says (4) :—

This is the case of a mortgage whereby the mortgagor transfers the
property in certain goods to the mortgagees, but subject to the mort-
gagor’s right of redemption, and there are certain clauses in the
deed, the result of which is that the mortgagees cannot seize and

gell the goods unless the mortgagor makes default in paying the
instalments of £2, which he is bound to do each successive Monday.

And Lush J. (5) says :—

It is also true the property in the goods passed by the deed to the
mortgagees, but though it is not specially said so in the deed the
mortgagor had clearly reserved to him a special property in the
goods until he had made default, and he had, therefore, a right of
action for seizing and selling the goods without default.

In ex parte Allard (6), Lord Justice James referring
to the deed then before the court which was a compo-
sition deed says :—

It appears to me that we must decide this case upon a considera-
tion of what was the real'and true bargain between the parties at
the time when the arrangement for a composition was made. What

(1) 2Q.B. 133, 4 P.127.
2) P. 142, () P. 129,
(3) L.R.3Q. B. 123, (6) 16 Ch. D, 511.
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waslit they meant to do and did do in substance and intention? It
appears to me that what they intended was this, that in considera-
tion of the composition the business was to be carried on by the son
alone (not by the mother) in the usual way in which such business
is carried on, and that in carrying it on he was to exercize such a
control over the assets as would enable him to raise money for the
purpose of paying the composition. It would be utterly inconsistent
-with this intention that the debtors should have no power to deal
with the trade debts which were then outstanding. An implied
authority was given to deal with them to that extent. All that it is
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necessary for us to say is that the implied authority given to the

debtors goes to the extent of authorizing any dealing with the asséts
in the ordinary course of business or for the purpose of raising
money to.carry on the business or to pay the composition.

The learned Chief Justice in the court below holds
this language to be applicable to a composition deed
only and not to apply to a chattel mortgage of his
stock in trade executed by a trader, but this distine-
tion, as it appears to me, rests upon no foundation, for
the ordinary object and intent of a trader in executing
a chattel mortgage upon his stock in trade, upon get-
ting an extension of time for the payment of his debt
to the wholesale trader with whom he deals, is t6 en-
able him to continue carrying on his trade in the
ordinary course of business until the day named in
the mortgage for payment of Mis debt equally as such
is the object and intent in the case of a composition
deed. I can see no distinction whatever in substance
between the two cases and the language of the learned
judges in the Court of Appeal in ex parte Allard (1) is,
in my opinion, equally applicable to the present case.

So in National Mercantile Bank v. Hampson (2), in
which the point came up on the pleadings the defence
having been specially pleaded, the mortgagee of chat-
tels brought an action of trover against a purchaser of
some of the goods from the mortgagor and the defend-
ant pleaded that he bought the goods in the ordinary
course of business and without notice that they were

(1) 16Ch. D,5IL. . . . () 5QB.D.ITT
. 18 .
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not the property of the vendor. Lush J. held the de-
fence good, saying :—

Having regard to the terms of the bill of sale there was an implied
license for the grantor to carry on his business * * * and
any bond jide purchaser from him would have a good title.

So in Walker v. Clay (1), Grove J. says:

The object of the bill of sale is to permit the grantor to carry
on his business of an inn-keeper and horse-dealer, and it must there-

fore be taken to have contemplated this sale. In his character of .

publican the grantor would of course be entitled, and the bill of sale
must be taken to have intended him to be entitled, to sell wineand
beer to his customers.

And Lindley J. says:

The object of the bill of sale is obviously not to paralyze the trade
of the grantor, but to enable him to carry on his trade, and the bill
of sale would be worthless if we were to construe it otherwise.

And he concludes by saying that the title of the de-
fendant who was a purchaser from the grantor of the
bill of some of the chattels covered thereby is, to his
mind, an extension of the doctrine that a bord fide pur-
chaser for value without notice is to be protected. This
observation was simply an enunciation of the prin-
c¢iple upon which a purchase of personal chattels from
one who has the possession of them only, the property
in them being in another, can be maintained against
the true owner, and he says in substance that one who
purchases bond fide from a trader goods in the ordinary
course of the trader’s business stands in the position
well known in equity of a bond fide purchaser for value
without notice. But this exposition of the -principle
npon which a purchase of chattels from a mortgagor
in possession is maintained against the true owner
does not at all detract from the weight of the decisions
which hold that an implied right for a mortgagor of
chatiels to continue in the exercise of his business, and
1o sell the chattels mortgaged in the ordinary course
of business, may be gathered from the terms of the in-
strument, nor can it be construed as qualifying the

(1) 49 L J, G, L 560,

®
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judgment of Lindley J. himself in that very case that
the grantor of the bill of sale then before him had such
an implied right, and that the court could not hold
otherwise without making the bill of sale worthless.
It was the fact of the sale having been made in the
ordinary course of the grantor’s business that, although
there was no express proviso in the instrument that
he might continue to carry on his business, made the
purchaser’s title good although the vendor had not the
property in the thing sold. Upon this principle it
was also held in Taylor v. McKeand (1) that a pur-
chase from a trader, a mortgagor of goods, which the
jury found to have been sold with a frandulent intent
by the mortgagor and not in the ordinary course of
business, could not maintain title against the mortgagee
although the purchaser was ignorant of the fraud and
bought bond fide—thus showing that the title of the
purchaser depends on the fact of the sale to him
being made in the ordinary course of the vendor’s
business. A trader, mortgagor in possession of chattels,
has no right whatever to sell otherwise than in the
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ordinary course of his business, but to sell in the .

ordinary course of his business he has, from the very
nature of a chattel mortgage and the purpose for
which it has come into use among traders. So thaton
a sale made in the former case a purchaser cannot
acquire title but in the latter hé can. Payne v. Fern
(2) is precisely to the same effect.

These authorities abundantly establish that a right
of the mortgagor to retain possession of the mortgaged
property until default may be gathered by implica-
tion from the terms of the instrument as well as from
an express proviso contained therein.

In construing the mortgage before us we must

bear in mind that the usual intent and common

(1) 5 C. P. D. 358, ' (2) 6 Q. B. D. 620.
[}
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~object of the mort'gage of the stock in trade of a

trader being executed by him is not to effect a
winding up of his business, or as Lindley J. expres-
ses it in Walker v. Clay “to paralyse his trade,” but
to enable him to carry on his business'in the ordinary
course of his trade until default in payment of his
debt on the day named in the mortgage for that
purpose. In the present case the evidence express-
ly states that to have been the object and intent
of the mortgagors, but apart from this evidence we
must regard them as having executed the mort-
gage with that object and intent which is the usunal
and natural object and intent of traders in such cases.
It was because these instruments had come into
use among traders without a transfer of the possession
to the mortgagee, the mortgagor still continuing to carry
on his trade disposing of his stock in trade as before,
that the Legislature of Canada, as far back as the year
1849, passed an act which, with certain amendments
made thereto, is still in force, prescribing the contents
and mode for the execution and registration of those
instruments—that is to say—mortgages of chattels not
accompanied with an actnal and continued change of
posseésion, to make them valid as against creditors of
the mortgagors or subsequent purchasers or mortgagees
in good faith. It was because of the common use of
those instruments by traders as security to their credi-
tors while the mortgagor traders continued in possession
of tho chattels mortgaged, carrying on their trade, dis-
posing of their stock mortgaged as before, that the
Legislature interposed to regulate the instruments as
46 their contents, their mode of execution and their
registration, and ever since they have become a com-

. mon assurance in use between traders, and recognized

by the Legislature for the express purpose of enabling
the trader debtor to continue carrying on his business,
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disposing of his stock in trade in the ordinary course
of his business until default, while vesting the pro-
perty in the stock in trade in tlLe mortgage- creditor,
giving him asecurity in preference to other creditors. A
similar statute, apparently copied in great measure
from the Canada Statute, was passed by the Legislature
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of Manitoba in 1875. It is, however, contended that

by reason of the clause as to the mortgagee taking
possession not being limited to the case of default in
payment of the mortgage debt, but in the same sent-
ence providing alsothat “in case of defaultin the pay-
ment of the said sum of money in the proviso men-
tioned or of interest thereon or in case the mortgagor
shall attempt to sell or dispose of or in any way part
with the possession of the said goods and chattels or
any of them or to remove the same or any part thereof
out of the said store (or) suffer or permit the same
to be seized or taken in execution without the consent
of the mortgagee, his executors, &c., to such sale, re-
moval or disposal thereof first had and obtained in
Wrifing,” &ec., that the effect of this proviso isthat al-
though the mortgagor is entitled to retain possession
of the goods until the time specified for payment of
the mortgage debt; if he should do nothing whatever
with them and in fact ceases carrying on his business,
he loses all right to possession of the goods if he pre-
sumes to continue his business and attempts to sell a
single article in the ordinary course of his trade
without such consent in writing of the mortgagee.
So to hold would be to defeat the intent and object of
the mortgagors in executing the mortgage, and would
not only have the effect of utterly paralysing their
trade but would leave them completely at the mercy
of the mortgagee, and would convert the instrument
from its well known character of a security intended
to enable the mortgagors to continue carrying on their



246
1888
D;;);OK
0.
Asapown,

Gwynne J,

—

~

SUPREME COURT OF CANADA.  {VOL. XV.

business as before until the time specified for pay-
ment of the mortage debt, into an instrument designed
to enable the mortgagee, at his own sole will and
pleasure to wind up the trader’s business, for the
mortgagee might altogether refuse his consent to the
business being carried on, or might withhold it unless
the mortgagors should consent not to purchase any
new goods, not to replenish their stock, and to pay
over daily to the mortgagee every cent to be realized
from the sale of thé mortgaged stock, and thus com-
pel the mortgagors to submit to wholly new terms,
quite different from the arrangement, contained not
only in the chattel mortgage but also in the mortgage
on realty, that the mortgagors should have until the
1st March, 1884, to pay their debt. There is no more
efficacy in the word “sell” in the clause under con-
sideration than in the words “dispose of,” and * re-
moval ” is but a mode of ‘disposing of” Having
regard, therefore, to the character of the instrument,
and to the fact that its well known and recognized
use among traders is to enable the trader, mortgagor, to
continue carrying on his trade, these words “sell or

~ “dispose of” in: the connection in which they are used

in the clanse under consideration, which is the ordi-
nary form that has always been in use, must be con-
strued in the same sense as the words coupled with
them, viz; “or remove them or any of them out of the
said store, or part with the possession of them or any
of them, or permit or suffer them to be seized in
execution,” and to be intended to prohibit only any
sale or disposition of the goods other than in the
ordinary course of business, and the doing of any
thing which might prejudice the mortgagees’ right to
take possession upon defaultin payment at the time spe-
cified as by removal to another place which would de-
feat the mortgage altogether unless some new provision
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should be made; for the description of the goods mort-
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gaged, and the only mode of identification of them pro- Dmnmoz
vided by the mortgage is in the store of the mortgagors ASHOWS.

where they were when the mortgage was executed ;
or by suffering the goods to be taken in execution
which might expose the mortgagee to litigation, but to
permit the mortgagors to carry on their business and
to sell the stock in trade in the ordinary course, as is
usual among traders executing such instruments ; any
other construction would defeat the plain object of the
mortgagors in executing the instrument and the very
purpose for which the instrument has come into use
as a commercial security; it would be also contrary

to the plain intention of the mortgagee in the present '

case, for the defendant, Ashdown, while his legal agent
N.[oDonald was in treaty with the plaintiffs for security
- for their debt, writes a letter to them in answer to one
received from them wherein he says :—

I note what you say re goods but as the amount now owing by
you to this firm and to Ashdown & Co. is so much in excess of what
1 intended, I will simply hold your order in hand and be prepared
to ship immediately that I hear you have came to satisfactory ar-
rangements with McDonald re the past.

Trusting this will be satisfactory and that your utmost expecta-
tions re the fall trade may be realized, I remain, &ec. . -
. Just consider to what extent the defendants’ conten-

tion now goes—that although they had taken as part
of the security which constituted one transaction a
mortgage upon real estate which had cost the plaintiffs
$1,040, and upon which there remained due upon a
prior mortgage only the sum of $120 with some inter-
est thereon,and had taken a mortgage upon the whole
of the plaintiffs’ stock in trade of about the value of
the whole of the mortgage debt, viz., $847, still if
the plaintiff should, after executing these mortgages,
proceed to sell a single thing in the ordinary course of
their trade the mortgagee might instantly enter the

’ erynneJ
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plaintiff s’ shop and take and sell the whole of their
stock in trade and receive the proceeds on account of
the debt which by the terms of the mortgage on the
real estate as well as of the chattel mortgage was not
payable until the 1st March, 1884. In fact that by
giving these two mortgages the traders had only ac-
quired the right of keeping their stock in trade insur-

- ed upon the shelves in their shop, unsold unless, in

order to obtain permission to sell in the ordinary
course of their trade, they should submit to such
other terms, however extravagant, the mortgagee should
insist upon. Can it be supposed that any persons in
their senses could have executed those instruments
which the plaintiffs’ executed with that intent or that
the defendants could have received them as executed
with that intent ? . .

The only construction that the clause under consid-
eration can, in my judgment, receive, is that the
qualification as to the mortgagors’ right to “sell and
dispose of ” the goods mortgaged is that if sold otherwise
than in the ordinary course of business the mortgagee
might enter, &c., and that they had a perfect right to
sell in the ordinary course of their trade.

There is but one other point in the judgment of the
court below requiring to be noticed. The case of the
defendants now attempting to set up rights which they
claim to have under the chattel mortgage in justifica-
tion of the acts committed by them, after having failed
on their justification under the writs of fieri facias up-
on the sufficiency of which they rested to the last mo-
ment, is compared to the case of a master having said
that he dismissed his servant for one cause which
would have been insufficient, resting upon a different
cause on an action being brought for a wrongful dis-
missal. But there is no analogy whatever between
the two cases.
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There is no question here as to the right in which the
defendants merely said that.they acted—the question
is not as to what the defendants may have said at dif-
ferent times, different from the -defence now set up,
but as to what they did in point of fact, which they
have also pleaded by way of justification upon the
record and as to which there is no dispute or contra-
diction whatever. The fact is undisputed that the
goods in question were seized and taken from the
plaintiffs’ possession and sold only under one author-
ity, namely, the writs of fieri facias under which the
defendants justified ; that is an act of the defendants,
not an assertion ‘merely ; it is an act which now that
it has been established in evidence cannot be got over
or laid aside and the sole question is: Was that act jus-
tified ? It was a seizure in plain disregard of the chat-
tel mortgage and incomsistent with it. There is no
pretence that the goods were ever seized or taken
under the powers contained in the chattel mortgage.
If they had been taken under it they would have been
taken as the property of the mortgagee, the defendant
Ashdown alone, the plaintiffs’ right to retain possession
of which had been forfeited for violation of the terms
upon which they were left in their possession. If that
had been the ground of defence it must have been
specially pleaded as justifying under a forfeiture in-
sisted upon as having been incurred by the miscon-
duct of the plaintiffs, and Ashdown alone as mortgagee
could have set up that justification, and the other
defendant as his servant which also would have re-
quired a special plea. But, it is mseless to refer to the
mode in which such a defence could be set up, as the
act which is complained of, namely, the seizure which
has been proved to have been authorized only by the
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writs of fieri facias and was in point of fact only made .

under them was not authorized by the chattel mort-
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1888 gage. Seizure under the writs was in violation of the
Deomox chattel mortgage, and was in fact a repudiation of it,
AngB W for being taken under executions issued upon judg-

— _ ments obtained by the defendants the goods were by

Gwy_m_e I the defendants themselves authorized to be seized as
the property of the plaintiffs to satisfy the execution
which the defendant Ashdown swore issued in the
ordinary course, and so for the purpose of thereby re-
alizing satisfaction of judgment debts by sale of pro-
perty thus admitted to be the property of the plaintiffs,
a position quite at variance with the defendants or
either of them having title to, and property in, the
goods under the mortgage. . In fact the act of seizure
and sale under the writ of fier{ facias is now as much
unauthorized by and in violation of the chattel mort-
gage as it was when the Court of Queen’s Bench in
Manitoba (which now by its judgment holds that act
to have been authorized by the chattel mortgage) set
aside the writs as in violation of the mortgages execut-
ed by the plaintiffs and in breach of the agreement con-
tained therein. '

The appeal must be allowed with costs. Butas to the
damages. The jury have found the value of the goods
to have been at the time of the seizure $986. This may
be a large estimate, but I do not think we could inter-
fere with the finding of the jury upon.that point. The
only amount realized by the sheriff ’s sale has been $256.
Upon the above estimate of the value of the goods seized
and wrongfully sold, the plaintiffs would be entitled
10 $730, but the jury by their verdict have given to the
plaintiffs $1,484 as for damages which by their answers
to the questions put to them is plainly intended to be in
excess of the whole of the plaintiffs’ debt to the defend-
ants jointly and to Ashdown alone of $852. Idonot
see how it is to be made to appear upon the record in
this case that the amount of $1,484 for ‘which alone
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judgment could be entered upon their verdict against 1888
the defendants jointly, is in excess of the judgment DpRICK
debts due to the defendants jointly, and to the defend- , ™=
ant Ashdown alone, so as to give to the plaintiffs the —
benefit intended by the jury—which would entitle e
them to have satisfaction entered on all the judgments
and a release also of the real estate mortgage. These
judgment debts have in fact, so far as we know, been
satisfied only to the extent of $256 realized by the
sheriff’s sale. If the defendants have realized any-
thing out of the real estate mortgaged, the amount, if
any, so realized should not be deducted from the amount
" to be recovered in this action. I think, therefore, the
better way to deal with the case will be to render a
verdict for the plaintiffs for the difference between
the sum of $256 realized by the sheriff’s sale and
the true value as found by the jury of the goods so
sold and for such further amount as may be reasonable
for the wrongful act of the defendants, leaving them
to apply for a remedy by way of set off or otherwise
to have allowed to them so much of the said several
judgment debts as may really remain due after giving
credit to the plaintiffs for the said sum of $256
realized by the sheriff’s sale, and such other sums, if
any, as may have been realized out of the mortgaged
real estate or any other estate of the plaintiffs. The
equities between the parties as 1o entering satisfaction
of the judgments and the release of the mortgage of
the real estate can thus at the least possible expense
be effectually disposed of.

The damages of $1,350 awarded by the jury can-
not, I think, be sustained—that sum does not seem to
be warranted by any just and rational view of the
evidence. Ample justice would I think be done by a
verdict for the plaintiffs for $1,000, and if the
plaintiffs will consent to a rule to be drawn up upon
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their consent, for the verdict being reduced to that
amount upon the footing above stated as to the defen-
dants setting off against that verdict the balance re- -
maining due in respect of the three above named
debts of the plaintiffs to the defendants jointly and to
the defendant Ashdown alone, after giving credit to
the plaintiffs as above mentioned, then the rule for a
new trial in the Court of Queen’s Bench, in Manitoba,
to be discharged with costs, but if the plaintiffs will
not so consent then that rule to be made absolute for
a new trial for excessive damages upon payment of
costs.

In setting off the mortgage debt it is to cease to
carry interest upon and from the day upon which the
verdict was rendered.

The reduction of the judgment by such set-off will,
of course, not prejudice the plaintiffs’ right to full costs
in the action.

Appeal allowed with costs.

Solicitors for appellants : Ewart, Fisher & Wilson.

Solicitors for resnondents: Biggs & Dawson.
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JOHN H.R. MOLSON & AL. (PETI- . 1887
TIONERS) ..vcveen cevern vesnvessnentommmsrannns § APPELLANTS; s

AND —

WILLIAM B. LAMBE, és-qualité (IN-} 1888
TERVENANT) cevecreresreassonessansensrensons RESPONDENT"Ma.rchM.

ON APPEAL FROM THE COURI' OF QUEEN'S BENCH FOR -
LOWER CANADA (APPEAL SIDE).

Prohibition— Licensed brewers—Quebec License Act—4l1 Vie. ¢h. 3
(P. Q.)—Constitutionality of—43 Vie. ch. 19 (D).

The inspector of licenses for the revenue district of Montreal charg-
ed R.a drayman in the employ of J. H. R. M. & Bros., duly licens-
ed brewers under the Dominion Statutes, 43 Vie. ch. 19, before
the coart of Special Sessions of the Peaze at Mintreal, with hav-
ing sold beer outside the business premises of J. H. R. M. & Bros.,
but within the said revenue district in contravention of the
Quebec License Act, 1878, and its amendments, and asked a
condemnation of $95 and costs against R. for said offence.
Thereupon J. H. R. M. & Bros. and R., claiming inter alia that
being licensed brewers under the Dominion Statute, they had a
right of selling beer by and through their employees and dray-
men without a provincial license, and that 41 Viec. ch. 3 (P. Q.)
and its amendments were ulira vires, and if constitutional did
not authorize his complaint against R., caused a writ of prohibi-
tion to be issued out of the Supérior Court enjoining the court
of Special Sessions of the Peace from further proceeding with
the complaint against R.

Held, Per Ritchie C.J. and Strong, Fournier and Henry JJ., that the
Quebec License Act and its amendments were inéra vires, and
that the court of Special Sessions of the Peace at Montreal having
jurisdiction to try the alleged offence and bemg the proper
tribunal to deci‘e the question of facts and of law involved, a
writ of prohibition did not lie.

Per Taschereau and Gwynne JJ., that the case was one which it was’
proper for the Superior Court to deal with by proceedings on
prohibition.

Per Gwynne J.—The Quebec License Act of 1878 imposes no obli-
gation upon brewers to take out a provincial license to enable
them to sell their beer, and therefore the court of Special Ses-
sions of the Peace had no jurisdiction and prohibition should
issue absolutely.

% Prasgnt.—Sir W. J. Ritchie C.J, and Strong, Fournier, Henry,
Taschereau and Gwynne JJ,
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APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (Appeal side) (1) affirming
the judgment of the Superior Court (2).

The proceedings in this case were commenced be-
fore the Court of Special Sessions of the Peace sitting
in the city and district of Montreal by the issue of a
summons and complaint by M. C. Desnoyers, Esq.,
Police Magistrate, against the appellant Andrew Ryan,
upon the complaint of the present respondent, W. B.
Lambe, Esq., Inspector of Licenses for the Revenue
District of Montreal, charging the said Andrew Ryan
with having sold intoxicating liquors without a
license. ’ ‘

The declaration is as follows :

“William Busby Lambe, de la cité de Montréal, daus
le district de Montréal, Inspecteur des Licences pour
le District du Revenu de Montréal, au nom de Notre
Souveraine Dame La Reine poursuit Andrew Ryan, de
la cité de Montréal dans le dit district de Montréal,
commer¢ant.

“ Attendu que le dit Andrew Ryan n’étant muni
d’aucune licence pour la vente de liqueurs enjvrantes
en quelque quantité que ce soit, a, en la dite cité de
Montréal, dans le district du Revenu de Montréal, dans
le dit district de Montréal, le sixiéme pour de juin en
I'année mil huit cent quatre-vingt deux et & différen-
tes reprises avant et depuis, vendu de la liqueur en-
ivrante, contrairement au Statut fait et pourvu en
pareil cas : Par lequel et en vertu du dit Statut, le dit
Andrew Ryan est devenu passible du paiement de la
somme de quatre-vingt-quinze piastres courant.

“ Bn conséquence le dit Inspectenr des Licenses de-
mande que jugement soit rendu sur les prémises et
que le dit Andrew Ryan soit condamné a payer la

(1) M. L. R. 2 Q. B. 381, (2) M. L. R. 1 8.0, 264,
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somme de quatre-vingt quinze piastres coutrant, pour 1887

-———

la dite offense, avec les frais.” MoLson
. . ®.
And the summons is as follows: LAMEE.
Canada,
Province de Québec,
District de Montréal,

0ité de Montréal

“A ANDREW RYAN, commercant de la cité d.e{i Montréal,

dans le district du Revenu de Montréal :—

Les présentes sont pour vous enjoindre d’étre et de
comparaitre devant moi le soussigné Mathias Charles
Desnoyers, Ecuyer, Magistrat de Police pour le district
de Montréal, & une Session de la Cour des Sessions
Spéciales de la Paix, qui se tiendra au Palais de Jus-
tice, en la cité de Montréal, dans le dit district, le
quinzéme jour de juin courant & dix heures de I'avant
midi, ou devant tel Juge de Paix ou Juges de Paix
pour le dit district, qui sera ou seront alors présent, ou
présents, aux fins de répondre a la plainte portée con-
tre vous par William Busby Lambe, Ecuyer, de la cité
de Montréal dans le district de Montréal, Inspecteur
des Licences pour le district du Revenu de Montréal,
qui vous poursuit au nom et de la part de Sa Majests,
pour les causes mentionnées dans la déclaration ci-
annexée ; autrement jugement sera rendu contre vous
par défaut.

[L 8.] Donné sous mon seing et sceau ce dixiéme jour
de Juin dans 'année de Notre Seigneur mil huit
cent quatre-vingt-deux an Bureau de Police dans
la cité de Montréal dans le district susdit.

(Signé) M. C. DEsNOYERS,
Magistrat de Police.”

To which the defendant pleaded as follows :

“The defendant for plea alleges ;—

“ That he is and was at the time mentioned in the
information, a servant and employee of the firm of J,
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H. R. Molson & Bros., brewers of the said city of
Montreal, who hold a license from the Dominion of
Canada, under the provisions of the Act of the Parlia-
ment of Canada, and who have been in business as
such brewers in Montreal for over eighty years. That
during the. whole of the said term and up to the pre-
sent time it has always been the custom and usage of
trade of brewers to send around through the country
their drays with beer, which beer was sold by their
draymen during their trips to the said customers.

“That on the occasion charged in the said informa-
tion the said defendant was a servant and drayman of
the said firm of J. H. R. Molson & Bros.

“That if the said defendant sold any beer whatso-

" ever he so sold it as the agent and as the drayman of the

said J. H. R. Molson & Bros., and under and by virtue
of their authority under the said license, and sold it
according to the custom and usage of trade in the
said province ever since the brewers were first estab-
lished therein.

“ That the said John H. R. Molson & Bros. being
licensed under the provisions of the .said Act of the
Parliament of Canada, are not liable to be taxed either
by or through their employees or draymen under the
provisions of any Act passed by the Legisla.ture of
Quebec.

“ And defendant further saith that he is not guilty
in manner or form as set forth in the said information
and summons.

“ Wherefore, defendant prays the dismissal of the
said prosecution.” ‘

. The following is an extract from the register of pro-

ceedings as printed in the case :—-

Canada,
Province of Quebec,| -
District of Montreal, SPROIAL SESSIONS.
City of Moutreal.
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The fifteenth day of June, 1882, }fﬂ -
Present: MatHiAs C. DESNOYERS, Esquire, Police Mag- Mowsow
istrate for the District of Montreal. v

Laneg,
WM. B. LAMBE, | —
Complainant,
against On charge of selling liquor with-
ANDREW RYAN, out a license.
Defendant.

Defendant by attorney and pleads not guilty.
Mr. BOURGOUIN, for Prosecution.
Mr. KERR, for Defendant.
The counsel for defence fyles a plea in writing, and
the case is continued to the 1st September next, 1882.
‘Friday, 1st September, 1882,
Present : MaTHIas C. DESNOYERS, Esq., P.M,

‘W B. LAMBE, % Selling liquor without license.

and (Continued from the 15th June.)

ANDREW RYAN, )}
Wednesday, 6th September, 1882,  °
Present: MATHIAS C. DEsNOYERS, Hsq., P. M.

WM. B. LAMBE, Selling liquor without a license.
and Continued from 1st S8eptember.
AnDrREW Ryan. Continuved to the 8th.

Friddy, 8th September, 1882.
Present: MaTa1As C. DEsNoYERS, Esq., P. M.

Ww. B. LAMBE, Selling liquor without a Iicense.
and (Continued from the 6th.)
ANDREW RyaN En délibére.

(A true copy)
. M. C. DEsNOYERS, P. M.

Before any decision was given in this case, which is
still under advisement, J. H. R. Molson, J. T. Molson
and Andrew Ryan doing business under the firm of J.
H. R. Molson & Bros., applied by petition to the Supe-
rior Court for a writ of prohibition to prohibit the said
M. C. Desnoyers, Police Magistrate, from further pro-
ceeding upon the said summons and complaint, on the
ground that Ryan committed no offence whatever

u '
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against any act of the local legislature :—

(@) Because there is no act of the legislature of the Province of
Quebec, which authorizes the said complaint and prosecution.

{b.) Because the pretended act of the legislature, upon which such
prosecution is founded ig not an act of the legislature of the Province
of Quebee, but purports to have been made and enactq'd by Her
Majesty the Queen, Her Majesty the Queen having no right or title
to pass acts binding on the Province of Quebec.

(c.) Because the pretended act intituled ¢ The Quebec License
Law of 1878,” under which the said prosecution is instituted, is en-
tirely illegal, null and void and uneonstitutional, the same not being
passed by the proper body gifted with legislative powers upon the
subject in the Province of Quebec.

(d,) Because the said act purports to treat of and regulate crimi-
nal procedure.

(e.) Because the penal clause is by fine and imprisonment.

(f.) Because your said petitioner Andrew Ryan being in the em-
ploy and being the drayman of your other petitioners, and acting
under their orders, the act of your petitioner Ryan selling the said
intoxicating liquor; to wit, beer, was the act of your other petition-
ers, co-partuers, who in their license from the Government of the
Dominion of Canada, were authorized and empowered so to sell such
intoxicating liquor.

(g.) Because your said petitioners, co-pa.ftners, being licensed
brewers, had the right of selling by and through their employees
and draymen, without any further license whatsoever, under the
provisions of the Quebec License Act of 1878.

(k) Because the Legislature of the Province of Quebec have no
right whatsoever to limit or interfere with the traffic of brewers duly
licensed By the Government of Canada.

That under these circumstances the said eourt of Special Sessions
of the Peace and the said Mathias C. Desnoyers have unlawfully and
improperly taken jurisdiction over the said Andrew Ryan, your peti-
tioner, and the other petitioners, and that it has become necessary
for them for their own preservation toapply for a writ of prohibition
to prohibit the said court of Special Sessions of the Peace, sitting
at the said city of Montreal, and the said Mathias C. Desnoyers
from taking jurisdiction over them your petitioners, and further
proceedings on the said summons and complaint. ’

The respondent, in his quality of inspector of licen-
ses, intervened to support the complaint and to contest
the writ of prohibition, and after issue joined amnd
admissions filed by the parties of the matters of fact
set forth in the proceedings, the Superior Court held
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ments were constitutional and that' a writ of prohi- Morsox

bition did not lie on appeal to the Court of Queen’s
Bench for Lower Canada (Appeal side) the judgment
of the Superior Court was confirmed, but the holding
that prohibition did not lie was reversed.

W. H. Kerr Q.C. for the appellants and Geoffrion Q.
C. and N. H. Bourgouin for the respondent.

In addition to the points of argument and authori-
ties relied on in the court below (1), the learned coun-
sel for the appellants cited Lloyd on Prohibition (2 ;
High on Mandamus (3); and counsel for the respon-
dent cited Simard v. Corporation du comté de Montmo-

réncy (4) ; High on Extraordinary Legal Remedies (5) ;

Grifith v. Riouz (6) ; Dion v. Chauvean (7); and La-
pointe v. Doyon (8) ; Cété v. Paradis (9).

Sir W. J. RircHIE C.J.—In view of the cases deter-
mined by the Privy Council, since the case of Severn
v. The Queen (10) was decided in this court, which
appear to me to have established "conc]usively that the
right and power to legislate in relation to the issue of
licenses for the sale of intoxicating liquors by whole-
sale and retail belong to the local legislature, we are
bound to hold that the Quebec License Act of 1878, and
its amendments are valid and constitutional. By that
act sec. 2 the sale of intoxicating liquors without license
obtained from the government is forbidden. By section
1 the words * intoxicating liquors ” mean inter alia ale,
beer, lager, &c. Section 71 provides, that whosoever
without license sells in. any quantity whatsoever
intoxicating liquors in any part of this province muni-

(1) M.I.R.2 Q. B. 328. (6) 6 Leg. News 214.
(2) Pp. 29-30. (7 9Q. L. R.220.

(3) Sect. 781. @) 10QLR.p. .

(4) 8 Rev. Leg. 546, (9) 1 App. Cas. 374.
(5) Pp. 550-558. (10) 2 Can, 8. C. R. 70, |
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cipally organized is liable to a fine of $95.00 if such
contravention takes place in the City of Montreal.
And section 196 of 41 Vic. ch. 8, provides for the courts
which shall have power to try actions or prosecutions
for breach of this law in these words:

All actions or prosecutions, where the amount claimed does not
exceed one hundred dollars, may be, optionally with the prosecutors,
brought before the Circuit Court, but without any right of evocation
therefrom to the Superior Court, or before two Justices of the Peace
in the judicial district or before the judge of the sessions of the
peace or before the court of the recorder or of the police magistrate
or before the district magistrate ; but if the amount claimed exceeds
one hundred dollars they shall be brought before the Circuit Court
or the Superior Court, according to the competency of the court,
with reference to the amount claimed.

The code of procedure by article 1081 provides for
the issune of writs of prohibition in these. words:—
“ Writs of prohibition are addressed to courts of in-
ferior jurisdiction whenever they exceed their jurisdic-
tion.” ’ ~
The only question that I can discover that we. have
to determine in thiscase is : Had the police magistrate
before whom the complaint was made by the inspector
of licenses for the district of Montreal and who issued
the summons in this case jurisdiction over the matter
of this complaint and jurisdiction and authority to try
the offence charged in the declaration or information
and summons? If he had, no prohibition in my opin-
ion can be awarded. On this point, it seems to me, the
authorities are clear and conclusive. In the Mayor of

London v. Cox (1) Willes J. delivering the opinion

of the judges in the House of Lords says :—

In cases where there is jurisdiction over the subject matter, pro
hibition will not go for mere irregularity in the proceedings, or even
a wrong decision of the merits, Blaquiere v. Hawkins (2).

And again he says:—

The proceeding in prohibition, therefore, does not stand upon the

footing of an action for a wrong in a prohikition for want of juris-

() LR 2H L 2% (2) Doug. 378,
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diction for the question is not whether the party or the court has 1385
done a wilful wrong, but # whether the court has or has not jurisdic- Mom oN
tion! Ede v. Jacksan (1),
And ag'a,in, . LAMNE-
The law upon this question af discretion is thus stated in the judg- Ritohie O,
ment of the Queen’s Bench, in Bupder v. Velgy (2). If oalled upon = ——
we are bound to issue a writ of prohibition as soen as we are duly
informed that any court of inferior jurisdiction has committed such
a fault as to found our authority to prohibit, though there may be 3
possibility of correcting it by appeal # i ¢
The question then remains, what are the defeots that authorize and
require us to issne the writ of prohibition? The answer is, that they
are in every case of such a nature as to show a want of jurisdietion to
decide the case before them: Gardner v. Boath (3). In whatever
stage that fact is made manifest to us, either the crown ar one of its
subjects, we are bound to interpose,
Lord Cranworth says (4), delivering judgment in the
House of Lords in the same case;—
Where an inferior court is proceedingin s cause which arises on g
subject over which it has jurisdiction, no prohibition can be award-
od till the party sued in the inferior court sets up a defence on some
ground raising an issue which the inferior court is incompetent to
try. Until that is done no ground for prohibition has been shewn.

Prohibitions by law are to be granted at any timeto
restrain a court to intermeddle with or execute any-
thing which by law they ought not to hold the plea
of (5).. In Toft v Reynmer (6), it was held that the
court -had no power to issue a prohibition to the
judge of a county court, in a matter that was within
his jurisdiction. In this case it was stated that the
plaintiff had already recovered judgment against the
defendant in an action for the same debt in the borough
court of Cambridge, and that his goods had been taken
and sold under that judgment and the plaintiff who
was present admitted such statement to be trme. A
prohibition was moved for to restrain the county court
judge on the ground that the matter being res judicata

(1) Fortesc. 345. | . (4) P.293.

(@ 12 A. & E. 263, , (5) 2 Inst. 602,
(3) 2 Salk. 543, (6) 5 C. B. 162,
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he had no jurisdiction, that his jurisdiction ceased
when the defendant’s plea was admitted to be true,

but per Wilde C.J. :—

Whether the plea was good or bad was a matter of law which he
was bound to decide and his decision was final.

Adding:

A mistake in that respect would, ordinarily speaking, be matter
of error; but the act creating these county courts has taken away
that form of remedy; there is no ground therefore, for granting a
prohibition, which lies only where the inferior court has assumed to
to act without or beyond its jurisdiction.

And Maule J. says :(—
This might have been error, if the writ of error had not been taken
away in these cases; and that shows that it is not ground for a pro-

" hibition.

And Williams J. says :

* Iamofthesameopinion. The ground of this application is neither
more or less than that the judge of the county court, in deciding what
it was competent for him to decide, hag made a mistake in point of
law; and that clearly is not a case in which prohibition lies.

In Ellis v. Wait (1) per Maule J:
Your application is for a prohibition which can only be granted
when the inferior court had not jurisdiction to proceed.

‘Writs of prohibition are, therefore, framed to restrain
inferior courts in cases where the cognizance of the
matter belongs not to such courts, but, this is the first
time I have heard it propounded that they can be used
to restrain courts from intermeddling with matters
over which they are specially authorized to take cog-
nizance and hold plea. Can there be a doubt as tothe
Police Magistrate having authority to hear and de-
termine this matter ? If so, how is it possible for the
Police Magistrate to decide whether or not there was
a breach of the License Law by the sale of intoxicating
liquors without license contrary to the provisions of
the Quebec License Act until he hears the case 2 If
the defendant’s contentions are correct, which I more
than doubt, and he establishes them before the Police

(1) 8 C.B.615.
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Magistrate, he will have furnished a defence and be 1888
entitled to acquittal. If not correct and the recorder Morson
holds they do not amount to a defence he willbebound >
to convict and the defendant will beleft to any remedy = —
he may have by way of appeal or otherwise as he may be thﬂlf_c';'
advised. It was in my opinion unquestionably for the
Police Magistrate to say whether the sale if proved
was lawful or unlawful, which question it is clear is
quite impossible for him to determine without hearing
the case, and whether his determination was right or
wrong either in matter of law or of fact, it was no
question of jurisdiction. The justice may give an
erroneous decision either of law or of fact, or of both,
though no person has a right to assume that he will
do so, and if he does, if he acts within his jurisdiction
his decision is conclusive, unless appealed against, and
whether appealable or not it is no case for prohibition.

To determine, in the case before us, whether Ryan
has been guilty of a breach of the license act, questions
of fact as well as of law are, by defendant’s own show-
ing, necessarily involved, the determination of which
is now in progress of trial before a tribunal having
jurisdiction over the subject matter in controversy,
and the only ground on which prohibition appears to
me to be asked is the assumption that the judge will
decide, not only the questions of law, but those of fact,
incorrectly against the defendant. There certainly is
no usurpation of jurisdiction in this case, and no issue
which the inferior court is incompetent to try; on the
contrary, the only issue in the case, namely, whether
the defendant was, or was not, guilty of selling liquor
without a license, contrary to the provisions of the
Quebec license act of 1878, could only be tried under,
and by virtue of, the section before referred to, and
under which section, in my opinion, M. C. Desnoyers,
the police magistrate, had unquestionable jurisdiction,
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and constituted the legal and proper tribunal to deal
with any alleged infringement of the said act, and
therefore no cause is shown to justify the issue of a
writ of prohibition, and this a.ppeal should be dismis-
‘sed with costs

STRONG J.—Apart altogether from the reasons given
by the Court of Appeal, and from the other points
raised and argued here, and exculsively for the reasons
and upon the authorities stated and referred to by me
in a judgment delivered in the case of Poulin v.Quebec
(1), to which I now desire to add a reference to the
cases and authorities collected in Short on Informations
(2), a work recently published, I am of opinion that a
writ of prohibition did not lie in the present case and
that this appeal should therefore be dismissed with
costs.

FoURNIER J.—La demande d'un bref de prohibition
adressé a la cour des Sessions spéciales de la Paix du
district de Montreal, avait pour but d’empécher cette
cour d’entendre et juger une poursuite dirigée contre

- un nommé Ryan, employé des appelants, brasseurs et

distillateurs, pour avoir vendu des liqueurs enivrantes
distillées par eux, sans étre muni d’'une licence & cet
effet en vertu de ’acte des licences de Québec. Les
principales raisons invoquées au soutien de cette
demande sont, lo. que la province de Québec n'avait
pas le pouvoir de passer I'acte des licences au nom de
Sa Majesté. 20. que le dit acte établit des pemes, en
cumulant ’amende et l’empnsonnement 8..que le dit
acte est ulira vires en autant qu’il affecte le commerce
et qu'il impose une taxe sur lindustrie des appelants,
laquelle n’est soumise & ancune licence provinciale.

La premiére objection, que la législature n’avait pas
le pouvoir d’édicter les lois au nom de Sa Majesté & été
abandonnée. Sur la seconde qui dénie a la legxslature

(1) 9 Cen. 8, C, R. 185. (2) See p. 436 & seq.
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le pouvoir de prononcer des peines comportant 1'em-
prisonnement ot I'amende a la fois, je partage entiére-
ment l'opinion exprimé 3 cet égard par l'’honorable
juge Cross. La s.s. 15 de la sec. 92 de l'acte B. N. A,
donnant le pouvoir de punir par amende, pénalité ou
emprisonnement, a conféré le pouvoir de cumuler ces
divers chitiments aussi bien que de les imposer séparé-
ment. ‘Les raisonnements de ’honorable juge pour
établir cette proposition me paraissent concluants et je
me borne & y référer. '

Quant & la constitutionalité de V'acte des licences de
1878, question si souvent discutée devant les tribunaux
depuis quelques années, elle doit 8tre considérée comme
finalement réglée par le cas spécial sonmis & cette cour
en vertn de l'acte 47 Vict. ch. 82 (1), porté plus tard
en appel au Conseil Privé de Sa Majesté. La décision

266
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rendu sur cette question fait maintenant loi sur le

sajet. Il n’est plus permis d'élever de doute sur le
pouvoir exclusif des législatures de passer des lois
réglant les licences pour la vente des boissons eni-
vrantes, ni sur la constitutionalité de I'acte des licences
de Québec de 1878. Cette derniére question a été
portée devant cette cour dans la cause de la Corporation
de Trois-Riviéres v. Sulte (2), et la validité de laloi y a
été reconnue.

Cette loi, par la sec. 196 donnant une juridiction-

compléte 3 la cour des Sessions Spéciales de la Paix
pour entrendre et juger la poursuite intentée devant
elle contre le nommé Ryan, il ne peut pas y avoir lieu
de faire émaner un bref de prohibition pour empécher
cette cour d’exercer sa juridiction.

L’appel doit éfre renvoyé avec dépens.

HeN&Y J.—This is an action brbught by the respond-
ent Lambe as inspector of licenses for the revenue dis-

(1) In re Liquor Jicense Act, 1383 ; Cassels’s Digest, p. 219.
o (2) 11 Can. 8. C. R, 25. '



266 SUPREME COURT OF CANADA. [VOL. XV.

1888 trict of Montreal, against Andrew Ryan for an alleged
ME;(;N breach of the license law of the Province of Quebec,
Laee 1D having sold spirituous liquors without license and

—— _ contrary to law.

Henry J. Ve .

— In addition to the general plea of non-guilty Ryan
pleaded a justification as the servant and employee of
the firm of J. H. R. Molson & Brothers,doing business
as brewers under a license as such brewers from the
Dominion Grovernment to sell the liquors brewed and
manufactured by them at Montreal.

The questions to be decided in the action were
arranged to be submitted for the decision of the justice
who issued the writ, and were substantially embodied
in admissions sizned by the counsel of both parties,
and are in substance the points raised by the pleas in
this action.

The case was submitted for the consideration of the
justice, but before any decision by him a writ of pro-
hibition was issued by the Superior Court; and, after
argument before that court, the learned judge decided
substantially that the local license act of 1878, did not
supersede the act of the Dominion as to brewers’ licenses,
and that Ryan was justified in selling beer as he did,
but inasmuch as the justice had jurisdiction to decide
the matters of fact and law and that as the decision of
the justice could be reviewed by a higher court by
means of a writ of certiorari the court quashed the
writ of prohibition. That judgment was affirmed, but
apparently for other reasons, by the Court of Appeal at
Montreal, and from the latter judgment an appeal was
taken to this court.

The question then is as to the applicability of the
writ of prohibition to the circumstances of this case.

The writ of prohibition is an extraordinary judicial
writ issuing out of a court of a superior jurisdiction
and directed to an inferior court for the purpose of
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preventing the inferior tribunal from usurping a juris-
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diction with which it is not legally vested.” It is an M;;m
original remedial writ, and is the remedy afforded by 2

the common law against the incroachments of juris-
diction by inferior courts; and is used to keep such
courts within the limits and bounds prescribed for
them by law. Such being the object, and I may say
the only one, it should be upheld where it can be
legitimately employed.

Blackstone says : (1).

A prohibition is a writ issuing properly out of the Court of King's
Benoch, being the King's prerogative writ, but for the furtherance of
Jushce 1t may be now also had in some ca,ses out of the Court Qf
Cha.ucery, Common Pleas or Exchequer, du'ected to the Judge and
-parties of a suit in a.ny inferior court commandmg them to cease
from the prosecution thereof upon suggestion that either the cauge

originally or some ;collateral matter arising therein does not belong
to that jurisdiction but to the cogmzance of some ot,her court

- High on Extraordmary Remedies (2) says :

The court does not lie for grievances which may he redressed in
the ordmary eourse of judicial proceedings. * * Nor is it a writ
of right granted ex dubito justitiae, but rather one of sound judicisl
discretion, fo be granted or withheld accordmg to the cn'cumsta.nces
of each pa.rtmlﬂa.r case, Nor should it be gra.nted except m a clear
case of want of Jumsdmhon in the court whose action it'is sought to
prohibit.

On an application for the writ the Want of jurisdic-
tion about to be exercised should be clearly shown,
and regardless of the law and facts to be considered
by the court sought to be prohibited the sole question
is as to its jurisdiction to deal with them. If that is
not clearly shown the issue of the writ would be un-
justifiable.

I have carefully considered the petition for the writ
of prohibition in this case and the admissions of the
counsel but neither contains any allegation of the
want of jurisdiction of the justice who issued the writ
between the original parties, and therefore it must be

(1) 3 Black. Comm. 111. (2) P. 606. .

Henry J.
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presumed that such jurisdiction existed. - See Short on
Prohibition (1). If so, there ig nojustification shown for
the issue of the writ of prohibition. Besides I hold
that under the law the justice before whom the case
was originally brought had ample jurisdiction to try
all the issnes raised hefore him, and no.court by pro-
hibition could prevent him from the performance of
the duty imposed upon him by law by a decision on .
the matter of fact and law involved.

After his decision a review of it may be had by a
Superior Court as pointed out in the judgment of the
Superior Court; but under the law as to the writ of
prohibition that writ could not be interposed even if
his judgment would be unappealable or could not in
any way be reviewed by a higher court.

I will not discuss the merits of the case as between
the original parties, as they should in the first place
be disposed of by the justice, the only tribunal, in my
opinion, at present having power to deal with them.
I think therefore the appeal in this case should be dis-
missed and the judgments of the two courts below

. afirmed with costs.

TascHEREAU J.—Upon the question of prohibition
I dissent from the majority of the court and I think
with the court below that the writ of prohibition lies
in such a case as the present. It will be remarked
that although the judgment of the Court of Queen’s
Bench is reversed on the question of prohibition yet
the appellant fails on his appeal.

On the merits of the case the majority of the court
being of opinion that no writ of prohibition lies in the
present case ‘it is useless for me and I think wrong to
express an opinion, as what I would say about it would
be merely obiter dictum.. '

(1) P. 446 and case there cited Yates v. Palmer.
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GwyYNNE J.—The questions involved in this case
are:

1. As to the procedure by writ of prohibition accor-

ding to the law prevailing in the Province of Quebec;
Gwynne J.

and

2. As to the proper determination, upon the merits,
of the issue joined in the proceedings in prohibition,
this latier question depending upon the validity and
construction of an act of the legislature of the Pro-
vince.

The judgment of Willes J.delivering the unanimous
opinion of the judges consulted by the House of Lords
in The Mayor of London v. Cox (1), and which is an
authoritative and almost an exhaustive treatise upon
-1l questions of prohibition under the law of England,
+firms as well established law, that the courts that
may award prohibition being informed either by the
parties themselves or by any stranger that any court
temporal or ecclesiastical, doth hold plea of that where-
of they have no jurisdiction, may lawfully prohibit the
same as well after judgment and execution as before ;
that in whatever stage of the proceeding in the inferior
court; whether on the face of the complaint itself or
by collateral matter set up by way of plea to that
complaint, or in evidence in the course of the proeeed-
ings in the inferior court, or by affidavit, the fact is
made to appear to the court having power to award
prohibition that the case is of such a nature as to show
-a want of jurisdiction in the inferior court to decide
the particular case, prohibition lies either at the suit
of a stranger or of a party even though there might be
a remedy by appeal from the judgment of the inferior
tribunal, citing upon this latter point Burder v. Veley
(2); afortiori if in the particular proceeding in the
inferior court there be no appeal from the judgment

(1) Lo R 2 H, L 239, (2) 12 A, & E. 268,
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of that-court prohibition will lie, and to an application
for a prohibition, or upon the determination of an
issue, whetlier of law .or of fact, joined in the proceed-
ings in prohibition, it.cannot be urged as a sufficient
objection to.the writ going absolutely that in case of a
conviction by the inferior tribunal the party might
have 4 remedy by certiorari to quash the conviction ;
indeed, the writ being issuable at the suit of a stranger
as well as of a party shows that the right to it could
not be affected by any such suggestion. In the above
case of The Mayor of London v. Cox, Willes J. referring
to thie writ being-issuable at the suit of a stranger says:
In thig respect: prohxbltlon strongly resembles mandamus, where
the Court of Queen’s Bench exercises a dlscretmn as to Whether the

writ’ shall go, But the writ' ohce graftéf mubt be met by & return
shwaﬁg 4 legal answer.

And he adds:
"The writ however, altlioigh it:mdy be.of mght in the sense that

‘upon an apphca.tlon bemg made i in proper tlme, upon sufficient

ma.tenals, by a party who has notd by mlsconduct or la.ches lost hls

,,,,,,,,

i§ niot & Writ of course;liké awrit of suifimons in'sn: ‘o¥diriaty action, but
is the subject of a special application to. the court’ upon affidavit
which a.pphcatlon, and the proceedings thereupon, are nowregulated
by thé Act' 1 Wm.'4 ch. 2I.

Béfore thiat act the declardtioh on’ prohibition was
Bise g03 5 BT AN TTLI LI SN AT TH SN T TSI (AN o) -
qiti tam, and it supposed a contempt in disobeying an

imaginary precédent writ of prohibition.

The st of Willisnt 4th ehacted that :
Tt shall not be hecessary £ file & suggestxon on any application
for & writ” of' prohll’)imon, but such apphca.faon méy be made on

-affidavits only ; and in cese the party applying shall be directed to

declare -in prohﬂmtnon bqfore writ 1ssued such decla.ratmn shall be
expressed to0 be on behaif of such pa.rty only, and not as heretofore
én behalf of thé pa.z-ty and of His Majesty, zi.nd sh&ll contsin and set
fokth ixf & ¢oneise’ mafiiiel so' mieh’ oiily of thie’ proceéding in the
couit below as miay be necessary to show the grount of the applica-
tion without a.llegmg the dehvery of a writ or any eontempt, and
shall coficliide by pra.ymg that a writ of prohlbltlon may issue; to
Which déclaiation’ $hd’ party', défendant' may demut or plead s‘uc‘h
matters by way of traverse. or otherwise, as may be proper to show,
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that the writ ought not to issue, and conclude by praying that such
" writ may not issue; and judgment shall be given that the writ of
prohibition do or do not issue as justice may require, and the party
in whose favor judgment shall be given, whether on non-suit, verdict,
demurr: er or otherwme, shall be entitled to the costs attending the
a.pphca.tlon and subsequent proceedings and have Judgment t0
recover the same.

The practice under this statuie seems to have been
in accordance with the ancient usage, that when upon
the affidavits filed for and against the applicstion it
clea:rly appeared that the jurisdictioii of the inferior
cotrt to adjudicate in the particular case could ot Be
questioned, the court would neither grant thé rule
nor put the parties to the expense of a declaration and
proceedings in prohibition, so in like manner if it
should clearly appear that the writ cught to go dbso-
lutely, it was granted at once without requiring a
declaration in prohibition ; but if it appeared open to
doubt whether the writ should or should not be
finally granted, if the questién was arguable, and
always upon the demand of the party against whom
the application was made, then the applicant was
ordered ‘to declare in prohibition in order that the
points to be argued should be brought before the
court in the shape of precise issue either of law
or of fact upon record. See Lloyd v. Jomes (1) ;
In re Chancellor of Oxford (2) ; In re Dean of York (3);
Mossop v.G. N. Ry. Co. (4); Inre Aykrbyd (5); Reming-
ton v. Dolby (6). ‘ .

Subsequently the practice upon applicatioﬁs for writs
of prohibition toissue, addressed te judges of the county
courts, was regulated by 18-14 Vic. ch. 61, and 19- 20
Vic. ch. 108, the 42nd section of which latter act enacts
’tha,t \

‘When an application shall be made to a Supreme Court or a judge

(1) 6 C. B. 81. (4) 16 C. B. 585.

(2 1Q. B. 972, (5) 1 Ex. 487.
3) 2Q.B. 39. (6) 9Q. B.178.
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thereof for a writ of prohibition to be addressed to a judge of a county
court, the matter shall be finally disposed of by rule or order,and no
declaration or further proceedings in prohibition shall be allowed.

- Now the practice in the Province of Quebec is regu-
lated by the code of civil procedure, the 1081st article
of which code enacts that writs of prohibition are ap-
plied for, obtained and executed in the same manner as
writs of mandamus and with the same formalities,
thus placing the proceedings for writs of prohibition

in all respects upon the same footing as writs of man-

damus, which, in some respects, as said by Willes J.
in the Mayor of London v. Coz (1), “they strongly
resemble.”” Now the procedure in the cases of man-
damus by the code of civil procedure is as stated in

article 1023, as follows :—

The apphcatlon is made by petition supported with aﬂidumts set-
ting forth the facts of the case and presented to the court or judge
who may thereupon order the writ to issue and such writ is served
in the same manner as any other writ of summons.

And article 1024 enacts that :

“The proceedings subsequent to the service are had in accordance
with the provisions contained in th~ first section of this chapter.”

Which provisions are ; that the defendant may set
up against the petition such preliminary exceptions, or
exceptions to the form as they deem advisable, and the
plaintiff may demur to the pleas set up in defence; that .
the defendant is bound to appear on the day fixed in
the suit, and if he fails to do so, the petitioner proceeds
with his case by default; within three days from the
filing of the answer the petitioner must proceed to prove
the allegations of the petition in the same manner as
proof is made in ordinary cases, and after closing of his
proof and within a farther delay of two days the de- -
fendant is bound to adduce his proof—as soon as
the proof of the defendant is closed the petitioner
may be allowed to produce evidence in rebuttal, if
there is occasion for it; if he does not, either of
the parties may inscribe the cause upon the merits,

(1) L R.2 H. L, 239,
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giving the opposite party notice of at least one day
before the day fixed. '

In accordance with the practice so prevailing
in the Province of Quebec, John Henry R. Molson,
John Thomias Molson and Adam Skaife, trading
in partnership as brewers, under the name of John
H. R. Molson & Brothers, who were not parties
‘to the proceedings in the inferior court hereinafter
mentioned, and Andrew Ryan, who was the sole party
named in such proceedings, presented their petition to
the Superior Court for the district of Montreal, where-
in, in short substance, they alleged that the said Messrs.
Molson & Brothers were duly licensed by the Domin-
ion Government, under and in pursuance of an act of
the Dominion Parliament, to carry on the trade and
business of brewers in the Province of Quebec; that
they carried on such their trade and business in the
city of Montreal ; that it always has been and is the
custom of the trade of brewers in the Province of
Quebec for brewers to send out their draymen for the
purpose of delivering to their customers the beer manu-
factured by the said brewers; that the petitioner
Andrew Ryan is, and for some time has been, the
servant and drayman of the said Messrs. Molson &
Brothers, employed by them, according to the said
custom of the trade of brewers, to sell and deliver for
and on their behalf, to their customers, the beer manu-
factured by them, the said Messrs. Molson & Brothers,
in quantities not less than in dozen bottles, containing
not less than three half pints each, and in kegs holding
not less than five gallons each ; that on the 10th of
June, 1882, William Busby Lambe of the city of
Montreal, exhibited ah information and complaint
against the said Andrew Ryan before Mathias C.
Desnoyers, police magistrate of the said city of Mon-

treal, and procured a summons to be signed by the said
' 18 )
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police iagistrate, addressed to the said Ryan, whereby
he was commanded to appear before the said police
magistrate at a session of the court of Special Sessions
of the Peace, to be held in the court house of the said
city of Montreal, on a d{ay therein naméd, to answer
the said information and complaint of the said Lambe,—

For that he ,the said Ryan not having any license for the sale of
intoxicating liquors in any quantity whatever, had in the said city
of Montreal, on the 6th day of June, A.'. 1882, and upon divers
oceasions before and since sold intoxicating liquors contrary to the
statute in such case made and provided, whereby and in virtue of
the said statute the said Andrew Ryan had become liable to the
payment of a fine of the sum of ninety-five dollars; which sum that
the said Byan shou’d be condemned to pay for the said offence, the
said Lambe prayed judgment.

The petition further alleged that the said Ryan ap-
peared to said summons and complaint, and pleaded
thereto as follows :— . ‘

“That he is and at the time mentioned in the said
information was a servant and employée of the firm of.
J. H. R. Molson & Brothers, brewers, of the city of Mon-
treal, who hold a license from the Dominion Govern-
ment under the provisions of an act of the parliament
of Canada, and who have been in business as such
brewers in Montreal for eighty years, that during the
whole of the said term, and up to the present time it
bas always been the custom and usage of the trade of
brewers to send around through the country their
drays with beer, which beer was sold by their dray-
men during their irips to the said customers. That
on the occasion charged in the said information the
said Ryan was the agent, servant, and drayman of the
said firm of J. H. R. Molson & Brothers.

That if he, the said Ryan, sold any-beer whatevet,
heso sold it as the agent and drayman of the said J.
H. R. Molson & Bros., and under and by virtue of their
authority under the said license, and sold it according
to the custom and usage of trade in the said province

[
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ever since brewers were first established therein.

That the said John H. R. Molson & Brothers being
licensed under the provisions of the said act of the
parliament of Canada, are not liable to be taxed either
by or through their employees and draymen under
the provisions of any act passed by the legislature of
the province of Quebec, and the said Ryan further
alleged that he was not guilty in manner or form as
set forth in the said information and summons, where-
fore he prayed dismissal of the said prosecution.”

The petition then alleges that, notwithstanding the
said plea of the said Ryan to the jurisdiction of thesaid
police magistrate, and otherwise, the said police magis-
trate took jurisdiction over the said Ryan and pro-
ceeded with the said case, and that after certain admis-
sions made in the said case (the nature of which will
appear further on) the said case was taken in advise-
ment.

The petition then insists that the act, under which
the said prosecution was instituted, namely, the Que-
bec License Law of 1878 and its amendments aré
unconstitutional, illegal, null and void; and moreover
that they do not apply to, and that the said court of
Special Sessions of the Peace have no jurisdiction to
try, the said Ryan for the pretended offence so charged
against him and the petitioners’ grounds for this
contention are stated (among others for it is not neces-
sary to set these all out) to be.

1st. That there is no act of the legislature of the
province of Quebec which authorizes the said com-
plaint and prosecution.

6th. Because the petitioner Andrew Ryan being in
the employ and being the drayman of the other peti-
tioners, the act of the petitioner Rysn in selling the
said beer was the act of the ssid other petitioners co-

partners who by their licanse from the Government of
185 ' '
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1888 the Dominion of Canada were authorized and empow-
Mosox ered so to sell such intoxicating liquor.
Lawss.  Tth. Because the petitioners, the said Messrs. Molson

— _ and Brothers, being licensed brewers had the right of

Gwynne J. . . .

—  =selling by and through their employees and draymen
without any further license whatsoever under the
provisions of the Quebec License Act of 1878 ; and

8th. Because the Legislature of the Province of
Quebec have no right whatever to limit or interfere
with the traffic of brewers duly licensed by the Gov-
" ernment of Canada.
" “Wherefore the petitioners prayed remedy and that
8 writ of our Lady the Queen of prohibition to the
said court of Special Sessions of the Peace sitting in
the city of Montreal, and to the said Mathias C. Des-
noyers, police magistrate forthe city of Montreal, hold-
ing the said court, do issue to prohibit the said court
and the said Desnoyers from further proceedings upon
the said summons and complaint. ”
Upon this petition the writ of prohibition issued as
prayed and in the form prescribed by the 1081st and
-~ 1023rd articles of the Code of Civil Procedure, and hav-
ing been duly served upon the police magistrate and
the court of Special Sessions of the Peace, the said
‘William B. Lambe in his quality of inspector of licen-
ses for the district of Montreal, was permitted to inter-
vene under the provisions of the articles of the Code
of Civil Procedure in that bebalf, 154 to 158 inclusive,
and pleaded that by the 7ist section of the Quebec
License Act of 1873, whoever, without being licensed
for that purpose, should sell in the city of Montreal in
any quantity whatever any intoxicating liquors is
liable for each offence to a fine of ninety-five dollars ;
and that the said Andrew Ryan, on the 6th day of
June, 1882, in the city of Montreal sold intoxicating
liquor as alleged in the complaint laid before the
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dolice magistrate; that the said Andrew Ryan 1888

Sy

- admitted the sale in question, before the said Mousox
police magistrate ; that the said Quebec License LANEE,
Law of 1878 and its amendments are constitu- ¥y
. . wynne J,

tional, that it was in duwe form passed by the —
Legislature of the Province of Quebec in conformity
with the British North America Act of 1867; that by
force of the 92nd section of the said British North Am-
erica Act the Legislature of the Province of Quebec
has the right to pass the license law in question ;
that assuming the said John H. R. Molson & Brothers,
brewers, to have the right in virtue of the license which
they have to sell without any other license beer of
their own manufacture, still the said Andrew Ryan
had no right to hawke it about through the city of
Montreal or to sell it outside of the premises of the said
brewers without being provided with the license re-
quired by the Quebec License Law. That moreover
the said Molson & Brothers themselves have no right
in virtue of their license to sell their beer outside of
their premises without a license of the Province of
Quebec. That in virtue of the 196th section of the
said Quebec License Law of 187+, every action or pro-
secution in which the sum demanded does not exceed
$100, may be tried before the police magistrate, and
‘that the said Mathias C. Desnoyers was such police
magistrate. That under these circumstances the pro-
secution instituted against the said Andrew Ryan was
legally instituted and came under the jurisdiction of
the said police magistrate, who had in consequence the
right to hear and decide it.

To this intervention the petitioners pleaded in
answer i—

That the so-called license law of the Province of Quebec of 187X,
referred to in the said intervention as well as its amendments is un-
oonstitutional, inasmuch as the same was passed ultra vires of the
Province of Quebec, and that each, all, and every of the said olauses
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referred to in the said intervention and moyens d'infervention are
unconstitutional and ulira vires of the said Province of Quebec. And
the said petitioners aver as they have already in their said petition
averred, that even supposing that the said license law and its amend-
ments are valid and constitutional, yet the said petitioners, Molson
& Brothers, being duly licensed brewers at the said city of Montreal
and the said petitioner, Andrew Ryan, being in their employ, and
their agent, were, under their said license, under the provisions of the

" Dominion Acts of Parliament, justified and entitled to sell the beer

agoording to the nsage and custom of trade in the said province.

And the petitioners admitting the prosecution,
defence, and admissions set up in the said interven-
tion denied the liability of the said Andrew Ryan to
the penalty claimed from him, and, also, denied the
jurisdiction of the said court ef Special Sessions and
of the said police magistrate to take _]lll‘lSdlCthll of the
gaid cause.

To this the intervenant replied insisting that all
the sllegations of his said intervention were well
founded in law.

The partles to the said cause in prohlbltlon were
thus at issue. :

Now, the admissions referred to in the said interven-
tion as having been made in the said cause in the said
inferior court before the said police magistrate, are pre-
cisely the same as have also been made in the cause
in prohibition for the determination of the issues
joined between the parties to that proceeding, and are
as follows :—

1. That the firm of John H. R Molson and Brothers
are brewers in Montreal and have carried on their
business for a mumber of years past, and that they
were duly licensed brewers under a license issued by
the Dominion Grovernment un ler and by virtue of the
act 43 Vic ch. 19, intituled : “ The Inland Revenue Act
of 1880.”

2. That the said Andrew Ryan was at the time of
the offence alleged, in the information, to have been
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oomm1tted by him, in the employ of. the said firm of
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John H. B. Molson and Brothers, as drayman, and that an
hewas paid his wages as such drayman by a monthly y,55,

salary, and by a commission on the moneys by him
oollected for the sale of beer manufactured by the said
Molson & Brothers in the breWery mentioned in their
said license,

8. That the sale in question was made outside of
the said brewery, but in the revenue district of Mon-
treal, and that the said Andrew Ryan, as draymun of
the said firm, sold to a buyer whe had not given his
order at the office of the said firm, at the domicile of
the said buyer,

4. That it has been the immemorial custom and
usage in the said city of Montreal for a drayman ems-
ployed by brewers to sell and furnish beer to customers
of the said brewers, in the same manner as the sald
sale was effected without taking out a license.

5. That the Local Legislature of Quebec have re-
funded to the brewers licensed by the Dominion Gov-
ernment the amount of the license fee imposed by the
act of the Local Legislature upon such brewers, owing
to and after the decision in the case of Severn and the
Queen decided in the Supreme Court of Canada at
Ottawa.

Now proceedings in prohibition having been regul-
arly instituted in accordance with the provisions of
the Code of Civil Procedure of the Province of Quebec,
by a writ and declaration in prohibition to which an
answer has been filed and a replication thereto,and issue
having been joined in such proceedings upon the
matters to be determined by the Superior Court in
which such proceedings were instituted, it is obvious
that these issues so joined, whatever they were and
whether of law or of fact, mustbe determined by the
court in which such proceedings. are pending.' That

Gwynne J,
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1888 court cannot evade the responsibility of passing its
Motsox judgment upon those issues, by a suggestion that the
Lawss, Points raised or any of them, are points which the in-
Gmrame 7 ferior oourt, (whose jurisdiction under the facts and
. "' circumstances pleaded is disputed,) is competent itself
- to decide, and that if it should pronounce an erroneous
judgment, then an application may be made to the
Superior Court to interfere by certiorari. It is out of
the question to suppose that the law, which provides
such a precise procedure for bringing to issue in the
Superior Court the questions to be determined in pro-
hibition cases, could sanction such a mode of dealing

with them.

In the present case, the facts pleaded being admit-
ted, the only questions to be determined were ques-
tions of law involving the construction and validity
of a statute of the Province of Quebec, of which
statute, the act complained of and brought under the
notice of the inferior courigwas alleged to be an in-
fringement. It seems to be nothing short of a repu-
*diation of those rights (which are of the essence of,
and the inalienable prerogative of a superior court of
common law) to say that the inferior court, whose
jurisdiction in the given case was disputed, was as
competent as the Superior Court to determine those
question of law.

If the jurisdiction of an inferior court over a parti-
cular state of facts depends upon the construction and
validity of an act of a Provincial Legislature, and if
issues be joined in a proceeding in prohibition properly
instituted in a Buperior Court, raising a question as to
the construction and validity of such provincial act,
how is it possible to contend that the Superior Court
in which such issue is pending can evade the duty of
determining it? In Brymer v. Atkins (1), it is saidto

(1) 1 H. Bl 188.
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be an ancient and essential maxim of common law,
that not merely courts of common law of inferior juris-
diction, but that all courts of special jurisdiction, creat-
ed by act of parliament must be limited in the exer-
cise of that jurisdiction by such construction as the
courts of common law, that is to say the Superior
Courts, may give to the statute Upon this principle a
question having arisen in Gare v. Gapper (1), upon a
motion for a writ of prohibition after sentence in an
ecclesiastical court in a matter of tythe, whether the
court had not proceeded mpon an erroneous construc-
tion of an act of parliament, the applicant wasdirected
to declare in prohibition that the question of the con-
struction of the statute, which. involved some doubt
should be brought up for solemn adjudication, (the
court thus directing that to be done in the particular
case, which, in the case before us, has been done by the
authority of the Code of Civil Procedure in the province
of Quebec), and the question having been raised by a
demurrer to the declaration in prohibition, it was ad-
judged that the comstruction of the statute by the
ecclesiastical court was erroneous, and that therefore
the prohibition should go, although after sentence and
although the objection did not appear upon the face of

the libel in the ecclesiastical court, but was collected

from the whole of the proceedings in that court, Gould
v. Gapper (2).

Now in the case before us the questions raised
by the issue joined in the proceeding in prohibition
are t— I )

1. Does the Quebec License Act of 1873 and its amend-
ments impose any obligation upon brewers duly licens-
ed as such by the Dominion Government to carry on
the trade of brewers in the Province of Quebec, to take
out any, and if any, what license required by such the

(1) 3 East 472, (2) 5 East 345,
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Quebec License Acts to, entitle the brewers to dispose

Mosox of the subject of their trade and of their manufacture
Lawsn, Within the said province ?

——

J.

2 If the provincial statute does impose such obli-
gation, is the statute, quoad the imposition of such ob-
ligation, intra vires of the Provincial Legislature ? and

8. Is the sale and delivery by brewers in the city
of Montreal, through the agency of their draymen, of
the beer manufactured by them to their customers at
the dwelling houses or places of business of the latter
under the circumstances appearing in the proceedings in
p ohibition here, an infringement of the Quebec License
Act of 1878, subjecting the brewers’ drayman to the
penalty imposed by the T1st or any other section of
such license act ? Every one of these questions must
be answered in the affirmative to give to the police
magistrate in the city of Montreal jurisdiction over the
act complained of and the person charged with having
committed it. And these questions were, by the pro-
cedure of the Province of Quebec in prohibition cases,
as much before the Superior Court for its determination
as they would have been before the Superior Court in
England if, as in Gould v. Gapper, the parties applying
for a writ of prohibition had been ordered to declare,
and had declared in prohibition, and issues had been
joined thereon for the express purpose of obtaining the
judgment of the Superior Court upon the questions,
which, in the present case, equally as in Gould v. Gap-
per, involved the construction of the statute in virtue
of which the inferior court could only have had, if it
had, any jurisdiction over the subject matter or the
person who had done the act complained of.

The manner in which the Superior Court dealt with
these issuesso joined in a proceeding duly instituted ac-
cording to the course and practice of the court was this:
It adjudged the Quebec License Act in question to be
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intra vires of the Provincial Legislature, but declined to
adjudicate upon the questions whether it did or not im-
pose any obligation upon brewers duly licensed as such
by the Dominion Governmentunder the Dominion Act
43 Vic. ch. 19, to take out any, and if any, what license
from the Provincial Government to entitle them to. dis-
pose of the subject of their trade manufactured by them ?
or whether the sale and delivery by Messrs. Molson &
Brothers through the agency of their drayman of the
beer manufactured by them, to their customers at the
dwelling houses or places of business of the latter,under
the circumstances appearing in the proceedings in pro-
hibition, was an infringement of the Quebec License
Act of 1878 and its amendments, subjecting their dray-
man Ryan to the penalty imposed by the Tlst section
of the said act. ;

The learned judge presiding in the Superior Court
referred these questions to the police magistrate ; there-
by submitting in effect to the court of inferior juris-
djction the determination of the issues joined in a
proceeding duly instituted in the Superior Court, inti-
mating, as a regson for so doing, that the petitioner
Ryan, if condemned in the inferior court, might then
apply to the Superior Court by writ of certiorari. But
the writ of certiorari is a mode merely of informing
the court of the particulars of the question brought
up by that writ for its decision and it only issues after
jundgment while we have already seen it is the inalien-
able right of the superior courts of common law to
entertain and decide all questions affecting the juris-
diction of the courts of common law of inferior, and
indeed of all courts of special limited jurisdiction, by
proceedings in prohibition at whatever stage the pro-
ceedings in the inferior court may be. And when
issue is joined in proceedings in prohibition duly in-
stituted, as they have been here, the court in which
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they have been so instituted becomes so seized of the
issues that it is the inalienable right of the litigants
to have judgment upon these issues rendered by the
court, and in the proceeding in which the issues are
joined. That the Superior Court therefore has erred
in the judgment rendered by it, whatever may be
the proper judgment to be rendered upon the questions
raised, cannot, I think, admit of a doubt. Upon appeal
to the Court of Queen’s Bench at Montreal in appeal
that court dismissed the appeal, a majority of the
learned judges of that court against two dissentients,
holding that although the proceedings in prohibition
were duly instituted, the judgment of the Superior
Court which declined adjudicating wpon the issues
joined therein is free from error. In support of this
judgment, the case of the Charkieh decided in the
Court of Queen’s Bench in England (1) is relied upon,
but a reference to that case will show that it is not
at all analogous to the present case. _

That was not a case presenting to.the court for its
decision certain issues joined in proceedings in prohi-
bition duly instituted. It was not a case raising a
question as to the proper construction of a statute
upon which depended the jurisdiction, if any,
which an inferior court had, under the cir- -
cumstances of the particular case, all the material
facts of which appeared upon the record in the Super-
ior Court, and upon admissions of the parties. If upon
an application for a prohibition in England, in a simi-
lar case to the present one, the applicant had been
directed to declare in prohibition, and if he had done
8o, and if by the pleadings to that declaration issues had
been joined raising questions similar to those raised in
the present case such a case, would have been analo-
gous to the present, but in such case there can be no

(1) L. R.8 Q. B. 197,
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doubt that the Court of Queen’s Bench would have 1888
decided and finally determined all the issues, to raise Morsox
which the applicant for the writ of prohibition had LA;-B "
been directed to declare in prohibition. But the

question was not at all as to the jurisdiction of a court
of common law of inferior jurisdiction, which are
questions peculiarly within the cognizance of a super-
ior coart of common law to decide, and the question
which was raised was disposed of on the rule nisi for
a writ of prohibition as we have seen to be the prac-
tice in England when the court entertains no doubt as
to the point raised, and for that reason does not require
the party to declare in prohibition ; the rule was fo
show cause why a writ of prohibition should not issue
to prohibit the High Court of Admiralty, itself a high
court of record having jurisdiction in all matters re-
lating to international and maritime law, and express-
ly by 24 and 25 Vic. ch. 10 “ over any claim for damage
done by any ship "—from further proceeding with
a cause of damage instituted by or on behalf of the
owners of the steamship Batavier against the Chark-
ieh, which was alleged on affidavit to be a steamship
of the Egyptian Grovernment ; and the sole ground of
the application was that she was the property of a
foreign government.

Blackburn J. in giving judgment says:

Taking every fact brought before us on the part of the persons
applying for the prohibition to be true, the case would be this; that
the Khedive of Bgypt is a Sovereign Prince—as I assume for the pre-
sent purposes, although that may be disputed hereafter; and is owner
of the vessel in question ; she was sent o this country for repairs
—~a collision then takes place in the Thames at the time the vessel
was his property, and his officers were on board and in possession of
her. Now the question arises whether the Court of Admiralty, hav-
ing jurisdiction to administer maritime law and international law

" against foreign -vessels, could proceed with the cause for damage, be
cause by international law, such a ship is privileged, and cannot be
proceeded against in a foreign court. There ie authority for saying
that courts of justice cannot proceed against a sovereign or a state;

Gwynne J.
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and I think there is also authority for saying they ought not to
proceed against ships of war or national vessels ; and it is obviously
desirable that this rule should be established, otherwise, wars might
be brought on between two countries. But there is another ques-
tion —what is the liability of a vesse] which is the property of a foreign
state, when she causes damage by a collision to another vessel, she
not being a ship of war, but a ship which happens to be national pro-
perty and apparently employed on a mercantile adventure? Does
the circumstance of her being the property of a foreign state oust
the jurisdiction of the Court of Admiralty ? Now, (he says), we are
asked to prohibit the Court of Admiralty entertaining that which
Lord Stowell, perhaps the highest authority upon these matters, de-
clared was a difficult question of international law. 1t seems to
me that this question can be better decided by a court which has
almost a peculiar jurisdiction over matters relating to international
law. It does seem to me that the Courtof Admiralty has jurisdiction
to determine the facts, and to decide whether international and
maritime law do allow the circumstances stated to be a defence toa
claim against the Charkieh ; and if that courtis wrongin its judgment
the Privy Council can set it right, and their decision would be final.
Ido not see how it can be said that the Court of Admiraltyis exceed-
ing its jurigdiction in entertaining the suit as a question of interna-
tional law ; and taking that view of it, I think the court ought not to
be prohibited. :

It thus appears that the court refused to interfere by
prohibition because the sole question raised was one of
international law which the High Court of Admiralty
and not the Court of Queen’s Bench had peculiar juris-
diction to administer, subject only to an appeal to
quite a different court from the Court of Queen’s Bench,
the judgment of which appeal court was by law final
and conclusive. The court in fact did decide the only
point presented to it, namely, that the fact of the Char-
kieh, being the property of a foreign sovereign, did not
oust the jurisdiction of the High Court of Admiralty
over the claim for damage to the Batavier, but in the
present case, although it has always been the undoubt-
ed right of the superior courts of common law to

- enquire into and adjudicate upon all complaints against

inferior temporal courts for acting without, or in ex-
cess of their jurisdiction, when duly brought before
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them by proceedings in prohibition, and although it is
the undoubted duty of such courts towards the litigants
in such proceedings in prohibition to decide all issues
joined therein between the parties thereto, yet the
Superior Court, in which the proceedings in prohibition
in the present case were pending, declined to exercise
such its right and to discharge such its duty. 1t is obvi-
ous therefore that between the present case and that in
re the Charkieh, there was no analogy whatever. The
case must therefore now be dealt with upon its merits.

If the provisions of the Quebec License Act now
under consideration are identical with the provisions
of the Ontario Act, 87 Vie. ch. 82, in respect of
the point in question we must be bound by the judg-
ment of this court in S:vern v. The Queein (1) which is
no more at variance with the judgments rendered in
Russell v. The Queen (2); Hodge v. The Queen (3).; Inthe
matter of the acts of the Dominion Parliament, 46 Vic. ch.
80 and 47 Vic ch. 82 (4), and Sulie v. The Corporation of
Three Rivers(6), than were those judgments at variance,
as they were at one time erroneously supposed to be,
with the judgment in The City of Fredericton v. The
Queen. All of those judgments rést upon the founda-
tion that laws which make, or which empower muni-
cipal institutions to make, regulations for granting
licenses for the sale of intoxicating liquors in taverns,
shops, &c., and for the good government of the taverns
and shops so licensed, and for the preservation of peace
and public decency in the municipalities, and for the
repression of drunkenness, and disorderly and riot-
ous conduct, and imposing penalties for the in-

f
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fraction of such regulations, are laws which, as

dealing with subjects of a purely local, municipal, pri-
vate and domestic character, are intra vires of the Pros

(1) 2 Can. 8. C. R. 70. (4) Cassells’s Dig. 543,
(2) 7 App. Cas. 829, (5) 9 Can. 8, C. R. 25.
{3) 9 App. 117. (6) 3 Can, 8. C. R. 505,
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vincial Legislature. But Severn v. The Queen proceed-
ed wholly upon the construction of.item 9 of sec. 92 of
the British North America Act, and in that case the late
learned chief justice of this court, Sir William B. Rich-
ards, held, and a majority of this court concurred with
him, that the obligation imposed by the Ontario act,
87 Vic. ch. 32 upon brewers to take out a provincial
license to enable them, to dispose of the beer manufac-

tured by them was in effect an obligation in restraint -

of the manufacturing by them of the article of their
trade, which in virtue of a license from the Dominion
Government, issued upon the authority of an act of the
Dominion Parliament, they were authorized to carry on,
and that the item 9 of sec. 92 of the British North Am-
erica Act did not authorize the Provincial Legislatures
to impose any such obligations upon brewers. That
the words “ and other licenses ”’ in that item in connec-
tion with the preceding words, “shop, saloon, tavern
*“ and auctioneers” must be construed, having regard fo
the general scope of the scheme of confederation, as re-
ferring to licenses ejusdem gemeris with the preceding
licenses spoken of in the item, such as licenses on bil-
liard tables, victualling houses, houses where fruit,
&c., are sold, hawkers, peddlers, livery stables, intel-
ligence offices, and such like matters of purely munici-
pal character, and that those words could not consist-
ently with a due regard to the intent of the framers of
the scheme of confederation, as appearing in the British
North America Act, be construed as giving to the Pro-
vincial Legislatures power to put a restraint upon the

“manufacture of an article of a trade authorized to be

carried on by an act of the Dominion Parliament. Seo

" understanding the judgment in Severn v. The Queen,

whether it be in point of law, sound or otherwise, it
may well stand consistently with, and is not shaken
by Russell v. The Queen, or any other of the above
cases, and it is still a judgment binding upon thig
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court and all courts in this Dominion. But the question
still remains to be considered, namely, whether the pro-
visions of the Quebec License Act of 1878 are, upon the
point under consideration, so identical with the provi-
sions of the Ontario Act as to make the judgment in
Severnv. The Queen (1) applicableinthe determination of
the present case. The two acts when compared appear
to be very different, and so great is this difference as re-
gards the point under consideration as to convey to
my mind the idea that the draftsman of the Quebec
Act of 1878, framed it with the object of complying
with the judgment in Severn v. The Queen(1), which had
been rendered five or six weeks before the passing of
the act, and to avoid its being open to the objection of
ultra vires, which that judgment had pronounced the
- Ontario Act to be open to. The Ontario Act, while
professing to have no intention to interfere with any
brewer, distiller or other person duly licensed by the
Government of Canada for the manufacture of spiritu-
ous liquors, in the manufacturing such liquors, did
nevertheless in effect do so by enacting that to enable
any such brewer, distiller, &c., to sell the liquor manu-
factured for consumption within the Province of On-
tario, he should first obtain a license to sell by whole-

sale under sec 4 of the act. The “license by wholesale,” .

and which brewers were thus required to take out,
was a license to sell in quantities not less than five
gallons in each cask or vessel at any one time, or in
not less than one dozen bottles of at least three half-
pints each, or two dozen bottles of at least three-fourths
of one pint each, at any one time, i any other place
than inms, ale or beer houses, or other places of public
entertainment, and the act imposed a penalty upon
brewers and distillers in case they should sell the

liquor manufactured by them respectively without'

taking out such wholesale license.
Now the Quebec Act of 1878 and its amendments
19 (1) 2 Can. 8. C. R. 70,
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contain ne provision of such or the like nature
as that in the Ontario Act upon, which the judgment
in Serern v. The Queen (1) proceeded, and when we refer
to the act in virtue of which license fees or duties had

GWZ_“_T’ J- been collected from brewers in the Province of Quebec

before the judgment in Severn v. The Queen (1), which
license fees, as appears in the pleadings and admissions
in the case now before us, were refunded by the Pro-
vincial Government in consequence of, and in submis-
sion to, that judgment, we find that the only authority
under which such license fees so refunded had been
collected was contained in sections 12, 13 and 14 of
86 Vic. ch. 3as amended by 87 Vic. ch. 3, and that
there is no similar enactment or provision contained in
the act of 1878 or its amnendments, while that act re-
peals all the previous acts ; a fact which seems to confirm
the view I have taken, that it was the intention of the
Provincial Legislature in passing the License Act of
1878 1o comply with the judgment of this court in
Severn v The Queen (1).

There is no such license as the * wholesale license ”
of 86 Vic. ch. 8, required to be taken out by the act of
1878 or its amendments. All the licenses (as regards
the sale of intoxicating liquors) which the License Act
of 1878 as amended requires to be taken out are
licenses :—

1. To keep an inn and for the sale of intoxicating
siquors therein. The word “inn” being defined to be
a house of entertainment, wherein intoxicating liquors
are sold. ' )

2. For the sale of intoxicating hquors in a club.

3 For the sale of intoxicating liquors in a restaurant
or railway buffet.

4. For a steamboat bar——for the sale therein of in-
toxicating liquors.

5. For the sale of intoxicating liquors at the mines

"ot in any mining district or division.

(1) 2 Qan. 8. C. R, 70,
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6.- A retail liguor shop license. 1888
7. A wholesale liquor shop license, and MoLson

8. A license to sell for medicinal purposes or for use LA::I-BE.
in divine worship in municipalities in which a pro- -~

s i © Gwynne J.
hibitory by-law is in force. —_

Now by 43-44 Vic ch. 11, a wholesale liquor shop is
that wherein is sold at one time intoxicating liquors in
quantities notless than twogallonsimperial,or one dozen
‘bottles of not less than one pint imperialmeasure each ;
and a retail liquor shop is defined to be that wherein
are sold at any one time intoxicating liquors in guan-
tities not less than one pint imperial measure. Now
those licenses are required to be taken out for the sole
purpose of enabling the Provincial Government to raise
a revenue for the purposes of the province. That this
must be held to be the sole object of the Quebec License
Act of 1878 and its amendments, appears not only from
item 9 of sec. 92 of the British North America Act, but
from an act of the Provincial Legislature, 46 Viec. ch.
5, passed for the express purpose of remedying what
the Legislature conceived to be a defect by reason of
its not being so stated in the acts of 1878 and 1880.
By this act 46 Vic. it is declared :—

That the duties payable for licenses imposed by sec. 63 of the
Quebec License law of 1878, as replaced by see. 17 of the act 43-44
Vie. ch. 11, were so imposed in order to the raising of a revenue for
the purposes of this province under the powers conferred upon the
Legislature of this Province by the 9th paragra.ph of sec, 92 of the
British North America Act of 1867.

Now the Provincial Grovernment cannot, under the
acts in question, raise any revenue by the issue of any
Jicenses other than those expressly named in the acts as
subjected to duty, and a person not engaged in a hysi-
ness, which by the acts or one of them is subjected to 2
license tax, cannot be compelled to take out, and com-
sequently cannot be punished for ngp taking out, one
of the licenses upon which a dxty or tax is imposed by

18}
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1888 the acts. In order to raise a revenue by taxation of
Morsox @ny kind, the thing to be taxed must be expressly
stated in the act imposing the tax. But none of the
—— _ licenses named in the acts relate to the business of a
Gwynne J. hrower. His business is to manufacture beer and to

sell the beer manufactured by him. The acts’ impose
no tax upon his business, he cannot, therefore, be com-
pelled to contribute to the provincial revenue by tak-
ing out, nor canhe be punished for not taking out, a
license authorizing him to keep an inn, a restaurant
or railway buffet, a steamboat bar or a retail or whole-
sale liquor shop, none of which nor all of them to-
gether, if taken out, would enable him to carry on the
business of a brewer or authorize him to dispose of the
article manufactured by him. The Messrs. Molson &
Brothers, although they should be possessed of every
one of the above named licenses would be as liable for
the act which is the subject of prosecution in the in-
ferior court now under consideration, as they are now
not having any of such licenses. Brewers therefore are
not required, bythe acts in question, in order to carry
on their business, to take out any of the licenses which,
for the purpose of raising a revenue, are subjected to a
fee or tax.. The intervenant in his pleading in inter-
vention contends that admitting that the said Molson
& Brothers are entitled in virtue of their license from
the Dominion Government to sell the beer of their
manufacture without any other license, still Andrew
Ryan had no right to hawk or peddle the beer through
‘the city of Montreal, and to sell it outside of the pre-
mises of the said brewers, without being supplied with
t}e license required by the Quebe¢ License Act, and
that mroreover the Messrs. Molson & Brothers them-
selves had no right to sell their beer outside of their
premises without a license of the Province of Quebec,
but as brewers are not, nor is their business, taxed by

the acts in question, and $hey are not required by any

v
Lauzs,
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of the acts to take out a license from the Provincial
Grovernment to enable them to carry ou their trade
and as none of the licenses, which are by the acts
subjected to a tax or duty, would give them any great
er authority to sell their heer on the premises where
it is manufactured any more than elsewhere, they
must have the same right to sell and deliver the beer
manufactured by them at the residences or places of
business of their customers whether they be licensed
inn, restaurant or steamboat, barkeepers or others
equally as at the premises where the beer is mannfacs
tured, unless the provision in the acts as to peddlers
license applies which is the only license which can be
referred to in the pleadings in intervention: but apart
from the absurdity of brewers by delivering their beer
to their customers at their residences or places of busi-
ness being deemed to be peddlers, the act expressly pro-
vides that no person is obliged to take out a license te
peddle and sell goods, wares, &c., of their own manu-
facture excepting drugs, medicines and patent reme-
dies whether peddled and sold by himself or his
agents or servants.

Mr. Geoffrion, however, contended that although
none of the licenses, named in the act, authorized to be
done the act which is the subject of the prosecution
instituted against Ryan, nevertheless the penalty
sought to be recovered is exigible ; but the object of
imposing a penalty is to prevent the revenue being
defrauded by a party doing without a license that, for
doing which the act hasrequired a license to be taken
out, upon which for the purposes of revenue a tax is
imposed. Accordingly the provincial statnte 46 Viec.
ch. 5 already referred to, and which was passed, as
stated in the preamble, because doubts had arisen as
to the constitutionality of certain provisions contained
in the Quebec License Act of 1878 and the amend-
ments thereto, and that it was expedient to makesuch
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\1i83 « provision as would ensure the collection of the revenue
Morsox derivable from the duties imposed and payable for the
L&nn. different licenses specified in the above mentioned act

G-m:n-e 5 as amended ; and which, to remove the above doubts,
L "'declared that the duties payable for licenses imposed
by the Quebec License Act of 1878 as amended by the

act of 1880 were imposed in order to the raising of a

revenue for the purposes of the Province, enacted that

Any person neglecting or refusing to pay the license duty payable
by him shall be liable for such neglect or refusal to a fine equal to
. the amount of such duty and one half of s 1ch amountadded thereto.

Now this provision (although-in a statute passed
gince the prosecution in the present case was institut-
ed, still as the statute was passed for the purpose of
declaring the intent of the act of 1878 and its amend-
ments) throws much light if such were necessary up-
on the construction to be put upon the T1st clause of
the act of 1873, under which the prosecution in the
present case was instituted, for the persons, who are
subjected to penalties for infringing an -act passed for
the purpose of raising a revenue for the use of the pro-
vince by the imposition of a tax upon certain licenses
are, by legislative declaration, shown to be those only
who neglect or refuse to pay the license duty payable
by them respectively ; now these must be persons who
assume to do some or one of the acts for the doing of
which the statute has required a license to be taken
out upon which a specific duty has been imposed. The
doing anything for the doing of which there is mno
license specified in the act nor any duty imposed can
never be held to be an infringement of the act.

The 71st sec. of the act of 1478 as amended by the
act of 1880 enacts that :

Any one who keeps, without a license t1 that effect stillin force as
hereinabovs prescribed, an inn, restaurant, steaambaat-bar. railway
buffet or liquor shop for the sale by wholesale or retiil of intoxicat-
ing lignos or sells in any quntity whatsoever intoxicating liquors
in any part whatsoever of this province, municipally organized, is
Tiable for each contravention o a fine of $95, if such contravention ,
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takes place in the oity of Montreal, and $75 if it has been committed
in any other part of the organized territory ; and if the contraven.
tion takes place in the new arganized territary, the penalty is $35
=—any one who keeps without a license ta that effect still in force as
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tion to a fine of $20.

Now in view of the ohject of the act being to raise a
revenue for the purposes of the province by atax upon
certain licenses particularly specified in the act, re-
quired to be taken out for the doing certain things
mentioned in such licenses respectively, the plain con-
struction of the above section, is that any person who
in any part of the Province of Quebec, which is munis
cipally organized, shall in contravention of the act do
any of those things enumerated in the section as only
authorized to be done under a license as in the act pres
scribed, without the license as prescribed by the act
appropriate to the things done shall be liable, &c.; and
if the contravention takes place in new organized ter
ritory the penalty is $35.

There can be no contravention of the act unless the
thing done is a thing for the doing which one of the
licenses particularly specified in the act upon which s
duty is imposed is required to be taken out. If there
be no license specified in the act for authorizing to be
done the thing complained of, the doing such thing is
no contravention of the act, and there being no license
specified in the act for the doing what Ryan has been
prosecuted for doing, neither he nor the Messrs. Mol-
son & Brothers, whose servant only Ryan was, in
doing what is complained of, is so liable to any prose-
cution as for an infringement of the act. The act in
fact imposes no obligation upon brewers to take out
any license to enable them to dispose of the beer man-
ufactured by them, which is the simple character of
the act complained of;; in this respect, it differs in its
frame, and as it appears to me designedly, from the
Ontario Act which was under consideration in Severn

nnaczew
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V. The Queen (1), but as it impoeses no tax npon brewers
disposing of the beer manufactured in the manner
complained of, the inferior court had no jurisdiction
in the matter of the prosecution instituted against the
Messrs. Molson & Brothers’ drayman, and the prohibi-
tion should be ordered to be issued from the Superior
Court absolutely as prayed for with costs to the pe-
titioners in all the courts. .
‘ Appeal dismissed with costs.
Solicitors for appellant ; Kerr, Carter & Goldstein,
Solicitor for respondent : N. H. Bourgouin.

WILLIAM McKERCHER (DEFENDANT)...APPELLANT ;

3

AND

WILLIAM SANDERSON (PLAINTIFF).. . RESPONDENT.
ON APPEAL FROM THE COURT UF APPEA. FOR ONTARIO.

Purchase of land—Joint negotiations—Deed to one only— Evidence—
Resulting trust.

McK. & S. jointly negotiated for the purchase of land, and a deed
was given to 8. alone, a portion of the purchase money being
secured by the jcint notes of McK. & S. In an action by S. to
bave it declared that McK. had no interest in the property.

Held, reversing the judgment of the couri below, and confirming
the judgment of the trial judge, Henry J. dissenting, that the
evidence greatly preponderated in favor of the contention of
MeK. that the purchase was a joint one by himself and S.

Held, also, that 8. being liable for an ascertained portion of the pur-
chase money there was a resulting trust in his favor for his
interest in the land.

A PPEAL from a decision of the Court of Appeal for
Ontario (2) reversing the decision of Armour J. in favor
of the defendant. :

The question to be decided in this appeal is a simple
one, namely, whether or not the purchase of land, the

*Prusenr—Sir W. J. Ritchie C.J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

(1) 2Can. 8. C. R. 70, "~ (2) 13 Ont. App. R. 561,
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deed of which was in the plaintif’s name, was a joint 1887
purchase by him and the defendant, the action being MoK 8ROHER
brought to have it declared that the defendant had no , =
interest in the land. -
The defendant had advanced, in money and promis-
sory notes, a portion of the purchase money and
claimed that he did so as a purchaser, that the deed
was to the plaintiff alone according to the agreement
between them and that the plaintiff was to execute a
‘transfer of an undivided half in favor of the defendant.
The plaintifi’s contention was that the momey so
advanced was simply a loan and that there was no
such agreement.
Mr. Justice Armour who tried the case gave judg-
ment in favor of the defendant, holding that the
evidence established a purchase by the parties on
joint account. The Court of Appeal reversed his deci-
sion. The defendaut then appealed to the Supreme
Court of Canada.
McLennan Q.C. for the appellant.
Garrow Q.C. for the respondent.

!

Sir W. J. Rrrcaie C.J.—I am of opinion that the
original judgment of Mr. Justice Armour in this case
was correct, and for the reasons given by Chief Justice
‘Hagarty I think this appeal should be allowed and
the judgment of Mr. Justice Armour restored. I can-
not bring my mind to the conclusion that the money
paid by defendant on account of this purchase was
money lent to the plaintiff All the surrounding cir-
cumstances of the case seem to me opposed to such an
idea; on the contrary, it appears to me the payments
made and notes given by defendant were for and on
account of the purchase money of a joint speculation
and purchase by defendant and plaintiff, each contri-
buting a moiety, and that the deed of the property was
taken in the plaintiff’s name alone for their joint bene-
fit. If the money had been advanced merely as a loan
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it is abundantly clear there would be no resulting

MoK eromae trust, but thinking this not to have heen the case, I

v

SANDERSON.

think the appeal should be allowed.

Ritchio 0J, StrRONG J.—The purchase was completed on the xth

—cy

of April, 1882, when the conveyance of the land to the

respondent was executed and the purchase money, or at
least that portion of it which wasto be paid in addition
to the outstanding incumbrances assumed as part of
the price, was secured by the joint promissory notes of
the appellant and respondent, namely, one note at a

-short date for $1,500 and four notes at long dates for

the residue, amounting altogether to $830. It is clear,
therefore, that at the time of the completion of the pur-
chase the appellant was legally bound to the vendor
to contribute to the payment of the purchase money,
equally with the respondent.

The law is clear that in order to raise a resulting
trust the party asserting it must be able to show that
at the time of the completion of the purchase-he either
actually paid, or came under an absolute obligation to
pay, the whole or some ascertained proportion of the
price. It cannot be doubted that, prima facie at least,
the appellant brings himself within these requirements

- of the law. If the appellant had insisted on his bene-

ficial interest as a joint purchaser with the respondent
before any money had been paid on account of the pur-
chase, that is between the 8th and 17th April, he would
have established his case by showing that he had
become equally liable with the respondent for the
payment of the promissory notes which had been
given to secure the purchase money.

But a trust thus primd facie resulting from the pay-
ment of an obligation to pay the purchase money may
always be rebutted by parol eévidence on the part of
the nominal purchaser, and so on the other hand this
rebutting evidence may in turn be contradicted by the
same sort of evidence on the part of the alleged benefi-
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ciary, and the question to be decided may thus become  1*87

a pure question of fact to be determined on the con- M¢Kasomzs
flicting evidence alternately adduced for these purposes. . °
Such a question of fact to be determined on conflicting ———
evidence is exactly what is presented by the case now Strong J

before us.

The respondent attempts to destroy the presumption
in favor of the appellant resulting from the joint liability
on the promissory notes by proving that the appellant
joined in making the notes, not as a joint purchaser of
the land but as a mere surety for the respondent, and
that his subsequent contributions to the monies applied
to the payment of these notes were loans and advances
made by him to the respondent. .

The appellant in his turn denies that he was either
a surety or a lender and asserts that he undertook the
liability and paid the money for his own benefit as a
joint purchaser of the land.

The question to be decided 1is, therefore, one not in-
volving any legal principles, but exclusively one of
fact, and to a considerable extent one of conflicting
evidence to be determined according to the preference
to be given to one set of witnesses rather than another.
Then viewing the case as thus depending on a ques-
tion of evidence, the first observation to be made is
that the indirect and circumstantial proof by itself
tends strongly in the appellant’s favor inasmuch as the
facts are inconsistent with the hypothesis that the ap-
pellant undertook the liability he came underin respect
of the notes merely as a surety for the respondent. The
appellant paid promptly and voluntarily and without
any appeal being made to him by the respondent, but
as a party primarily liable would have done, nearly an
exact moiety of the money secured by these notes as
they fell due, and altogether acted as it he was liable
as ajoint principal and not secondarily as a surety. This,
however, is not conclusive against the respondent who
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asserts that the appellant was not only a surety in res-

McKzromzr pect of his liab lity upon the notes, but, besides and

0.
SANDERSON,

Strong J.

beyond his undertaking as such, had agreed to lend to
and advance for the respondent one-half of the money
required to retire the notes, or rather the amount actu-
ally advanced by him for that purpose, being somewhat
more than a half. Thereis, however, a total absence of
evidence of any specific agreement for a loan, and the
consequent uncertainty as to the terms of repayment,
the rate of interest, and other details which the parties
would naturally have provided for if that had been
the real character of the transaction, operate strongly
against the respondent’s assertions in this respect and
make the account which he gives of the appellant’s
connection with the matter an extremely improbable
one. When, however, in addition we consider the
conduct of the appellant from first to last in connec-
tion with the purchase, the chief part which he' took
in making the bargain and procuring the execution of
the conveyance, and the principle of equality which,
if not exactly observed owing to the inability of the
respondent to furnish the full amount of his share,
nevertheless runs throughout the whole transaction as
regards the payments, to say nothing of the exercise
by the appellant of indubitable acts of ownership over
the property, the circumstances in evidence seem to
me so strong in the appellant’s favor, that even if they
had been unsupported by any direct testimony I should
have hesitated long before giving effect tothe evidence
of the respondent and the vendee Gibson as sufficient
to displace the appellant’s primd faciz title to a benefi-
cial interest. When, however, we have opposed to
the evidence of the respondent and Gibson not only
the circumstances surrounding the transaction but also
the positive and direct evidence of the appellant him-
self and his witness John Wilson, and when we find
that these latter witnesses are accredited by the judge
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before whom they were examined in open court, who 1887
accepts their statements in preference to those of the 1sKemouss
respondent and his witness, it seems to me impossible, AN ARSON.
without entirely disregarding at once the effect of the
evidence, and the authority of decisions (now become Strin_g I
numerous both here and in England: prescribing the

rules which should govern appellate courts in dealing

with the conflicting testimony of witnesses, to do
otherwise than to adopt the conclusion of the learned
judge who tried the action. Had I considered the

facts and circumstances as disclosed in the evidence,
corroborated the respondent’s rather than the appel-

lant’s explanation of the transaction, I should not have
hesitated to have come to a different conclusion ; for

as regards the rule in question | adhere to the defini-

tion and limitation of it given with the sanction of

the Court of Appeal in Sanderson v. Burdette (1), and
according to the terms in which it is there expressed

the decision at the trial is only to be deemed conclu-

sive as regards the credit to be given to conflicting
witnesses, and the appellate court is not to be exclud-

ed from drawing inferences from documentary evid-

ence, from the surrounding facts and circumstances,

from inconsistencies of statements, and from the
self-contradictions of witnesses, even though such
inferences may vary from those of the primary
judge. In the present case, however, I think all

the inferences of this kind which the evidence
warrants accord with the finding of the learned
judge who presided at the trial, and if I, had had

to deal in the first instance with the same evidence

now before us, but presented upon written depositions

taken before an examiner or commissioner, I should,

with a confidence at least as strong as that expressed

by Mr. Justice Armour, have found in the same way.

As regards the costs I am of opinion that the conduct

(1) 18 Grant 417,
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of the appellant in withholding the deed from registra-

MoK rromer tion and thus endangering the respondent’s title rend-

v.

SANDERSON.

Strong J.

ered the action to a certain extent necessary, and al-
though the respondent failed in his demand so far as
he claimed to be entitled to the whole of the land yet
he in part succeeded at the trial, inasmuch as he estab-

lished his right to have the deed produced for regis-
tration. Therefore, in my opinion, no costs should be
given to either party up to and including the trial.
The costs in appeal both here and in the Court of Ap-
peal having been wholly caused by the contention of
the respondent as to the character of the purchase, in
which he has failed, should be paid by him to the ap-
pellant. Therefore the appeal should be allowed, the
judgment of the Court of Appeal reversed, and the
original judgment of the Common Pleas Division re-
stored with the variation as to costs just mentioned.

FougrNiER J.—I, also, am of opinion that the appeal
should be allowed and the judgment of Mr. Justice
Armour restored.

)

HeNRY J.—I entirely agree with the views of the
three learned judges of the Court of Appeal who gave
judgment in this case, and with the conclusion at
which they arrived. In regard to the evidence it is,
in my mind, conclusive that the land in question
was purchased solely by the respondent.

In regard to the law I think it is also in his favor.
In cases where there is contradictory evidence as to
important points in a case, and where the result depends
upon the weight of evidence, the learned judge who
tries the issue and has the witnesses before him is very
possibly much better able to judge of their credibility
than a judge who has not had that opportunity, and in
such cases the finding of the judge is generally held
to be conclusive. This, however, is not such a case, for
there is little if any conflict of evidence, and upon the
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only important point of difference between the parties 1887

in the cause the appellant, contradicted as he was by McKescasr
the respondent, is also, as to the same point, contradict- SAND:R CON.
ed by three other witnesses and corroborated by none. -~
The contention of the. appellant upon which the deci- HQ_HEJ‘
sion of the case turns is, that the land was purchased

by him and the respondent to be held by them as

tenants in common, each of a moiety.

Before referring to the oral evidence I think it pro-
per to refer to the deed. That is itself the strongest
primé facie evidence that it was made to the purchaser ;
and then it is shown to have been procured to be so
made by the appellant himself without giving any
satisfactory explanation why, if it were a joint purchase,
a deed was given to the respondent alone. He at-
tempted to do-so, but his statements are contradictory
and, to my mind, wholly unreliable. It would have
been very different had the respondent caused the deed
to be so made. The appellant might in such a case
have complained, and if in his power shown a joint
purchase. The appellant does not pretend that as to
the deed being taken to the respondent after the pur-
chase was made that there was any conversation or
agreement between the parties on the subject; and if,
when the purchase was agreed upon, the appellant
was to have had a half interest in the land, is it not
unaccountable that the appellant should have had
the deed made as it was without the slightest under-
standing with the respondent? He is shown to have
been an intelligent business man, and how can we so
consider him such if in regard to an interest amounting
to nearly two thousand dollars he failed in any way
to provide for its protection? The deed being so made
was the act of the appellant, and even from his own
version of the circumstances I should consider that the
evidence furnished by the deed alone should prevail.
No mistake is suggested. The act on the part of the
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appellant was deliberate. The deed solemnly says the
land was purchased by the respondent and no court
should, in my opinion, reject its effect under such
evidence as we have here. It may be asked: Why did
the appellant advance money and security if he were
not a joint purchaser ? The evidence, as remarked by
one or more of the learned judges of the Court of Ap-
peal, amply furnishes the answer. He was the father-
in-law of the respondent’s brother, who, together with
the respondent and another brother, lived on a small
farm, of a little over a hundred acres, left them by their
father to be divided between them according to value.
The appellant was one of his executors and seemed to
have felt the responsibility of having the land divid-
ed, which was to take place in about four years when
the youngest son came of age. He too, no doubt, felt
an interest in the position and prospects of his son-in-
law. The farm had been let by lease, having about
four years to run when the land was purchased. When
the youngest of the three Sandersons came of age the
respondent after the land was divided sold a part
of his share to one of his brothers and the balance to
the other, intending to retain and keep for himself the
land conveyed to him and now the subject matter of
this suit. That was,- I fully believe, what was intend-
ed by the appellant when he told the respondent

that he would have the deed made to him, the res- |

pondent, and that if he wanted it when the other pro-
perty was divided he could have it. He expected, no
doubt, that such an arrangement would benefit his son-
in-law and very likely that was why he insisted in the
purchase, and it is a little surprising that until after the
division of the other property the appellant is not shown
ever-to have claimed to own an interest in the land. On
the contrary it is shown he repudiated it. That divi-
sion, however, having been made, and his son-in-law

being no longer interested in the purchase or owner-
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ship of the land in question herein, the appellant set 1887
up a claim to the title of half of it. 1 have thus M¢Kwmomsx
given what the evidence shows as the intention of SANDERSON.
both parties when the deed was made. I have no dif- —
ficulty in arriving at that conclusion from the admit- He_liri >
ted facts, but when we consider the testimony of Gib-

son, Bell and Ireland I cannot help expressing myself

strongly by saying that it is conclusive. I extract for

the purpose their evidence, as found in the judgment

of Mr. Justice Patterson :—

There is further in support of respondent’s contention the evid-
ence of Gibson, the vendor stated by the appellant to be a respect-
able and truthful man, that he sold the land to the respondent
alone, and that appellant said to respondent in his (Gibson’s) hear-
ing that he would help him through with the payments. Then Bell
says: Appellant told him shortly after the purchase that one of the
Sanderson boys was getting the place ; that appellant always said it
belonged to the Sandersons, and denied that he had any claim on it
and that ¢ Bill” (respondent) would go on it when the boys settled ;
that is, when the division of the homestead was made. And And-
rew Ireland says: Appellant told him when on the way with the
deeds to get Mrs. Gibson to sign them, which must have been
directly after the bargain, that ¢ Bill Sanderson (respondent) had
bought it.”

The learned judge after citing this evidence very
forcibly says:—

'With this clear and undisputed evidence all in support of the ap-
pellant’s contention, and of the conveyances themselves, it is sub-
mitted that the learned judge was unduly impressed with the im-
portance of the acts and conduct referred to in his judgment, not
one of which in view of all the circumsiances was unequivocal or in-
consistent with the appellant’s contention, and that he should have
found that the true agreement was that appellant was to be the sole
purchaser, and that respondent only agreed to help him in such
purchase by loaning him what money he could.

Here, then, is the positive statement of Gibson,
whose veracity is vouched for by the appellant himself,
swearing that he sold the land to the respondents, and
to place the matter beyond any doubt, that he heard
the appellant say to the respondent that he would

help him with the payments. Would that be langu-
20
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1887  age of a man who was a joint purchaser?

McKnnonge ~ Consider then the evidence of Bell. Can anything be
Savpemsox, Stronger or more conclusive? Then again the state-
He:r; 5 ment of Ireland that when he with the appellant were
— on the way to obtain Mrs. Gibson’s signature to the
deed that the appellant said the respondent had
bought the land. The appellant was examined as to
those statements of the three witnesses just referred to
and he would not undertake to contradict any of
them. We must conclude then that they were true.
If so we have the strongest evidence that could
be produced and which estops the appellant, as ad-
missions made by himself, from saying that the land
was not purchased by the respondent alone. Taking
into consideration the evidence that, immediately
after the statements to which Gibson and Ireland re-
fer the appellant got the deed executed, we have,
in my opinion, an issue fully and satisfactorily proved

by the respondent. '

The law in respect of the statute of frauds as given
by Patterson, Burton and Osler, justices, as applicable
to this case, is in my opinion correct, and I think it
only necessary to refer to their judgment. Ialso agree
with the learned justices named that the evidence is
wholly insufficient to establish the contention that
there was any resulting trust. The evidence on the
part of the appellant independently of the respondents
does not, in my opinion, show any such trust. The
law is so fully declared by the learned justices that I
need only refer to their judgment.

I am of opinion-that the appeal should be dismissed
and the judgment of the court below affirmed with
costs.

TASCHEREAU J.—I am of opinion that this appeal
should be allowed with costs and the original judg-
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ment restored, for the reasons given by Hagarty C.J. 1887

~~r~

dissenting in the Court of Appeal. MOKEROHER
V.
SANDERSON.
GwYNNE J.—There is much contradiction in the , —
Gwynne J.

oral evidence given in this case and the learned judge —
who heard the evidence and saw the witnesses has
expressed a strong opinion in favor of the defendant’s
contention, namely, that he was a co-purcliaser of the

land with the plaintiff and that it was as such that he

paid his money, and not that he lent the money to the
plaintiff as contended by the latter.

Upon a careful perusal of the evidence I cannot say
that this opinion of the learned judge is erroneous and
not justified by the evidence.

If the money was, as the plaintiff contends, advanced
by the defendant to him as a loan, it is very singular
that no terms of repayment should have been ever
spoken of between them, or any security asked or
offered. Itis to be observed also that it was at the
defendant’s suggestion that the plaintiff became a
party to the transaction—that the payments made by
the defendant were made direct to the vendor and not
to the plaintiff—and that the notes given to the vendor,
securing the purchase money not paid when the deed
was executed, were the joint notes of the plaintiff and
the defendant, although neither the vendor required
nor did the plaintiff ask the defendant to join in these
notes as his surety. Why the defendant should have
joined in these notes otherwise than as co-purchaser
with the plaintiff no reasonable explanation appears
to have been offered. These and other considerations
referred to by Mr. Justice Armour, who tried the case,
seem to me to lead to the conclusion that his finding
upon the fact upon which the case depends is correct.
But it is contended that a portion of the evidence
given by the plaintiff himself is conclusive against his

T 20
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1887  payments having been made qua-purchaser. The

MGK\;;(;HEB evidence relied upon as having this effect is that the

SANDERSO‘I defendant admitted that when speaking to the plain-

Grymme J. tiff about his and his brothers joining with the

—. defendant’s sons in making the purchase the follow-
ing took place :—

On Saturday I asked him what his brother and our boys told him,
he said he only saw my son Alexander and that Alexander told him
we had as much land now as we could work and that he would
be willing to go in for it only on speculation; to which defendant
replied : ¥ No matter, I will go in with you for it, and put your name
down in the writings, and if you want it when you are making
division of your homestead property you can have it.”

It is contended that this last sentence shows that
the defendant’s position was not that of a co-purchaser
with the plaintif. To my mind, I must say that it
conveys no such necessary conclusion, but that, on the
contrary, it seems to me to be more consistent with the
fact of the defendant being a co-purchaser with the
plaintiff than with the fact of his being merely a
lender of money to the plaintiff to enable him to make
the purchase for himself alone. If the plaintiff was
the sole purchaser what was the senseé of the defend-
ant saying that he would put the plaintiff’s name
down in the writings, and that if he should want
the land, on his making a division of his homestead,
he, the plaintiff, could have it ?

Surely there could have been no doubt that if the
plaintiff was the sole purchaser the deed would
naturally be in his name without any act or permis-
sion of defendant, or that the land, eo instanti of the
conveyance being executed and the plaintiff’s pur-
chase completed, would be his own property apart
from any condition of his wanting to have it upon a
future occasion when the homestead should come to
be divided. What was the sense of the defendant
saying that conditionally upon the plaintiff requiring

<«
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the land on a future event arising, he could have that 1887
which was already his own by the purchase? And MoKvnoses
if the plaintiff should not require the land wpon the S ANDIRSON.
division of the homeéstead, where was the beneficial in- ——
terest in the land to be in the meantime? Not with Gwyl_i_m g
plaintiff for it was only conditional upon a future
event arising that he was to have it. ; ’

The remark relied upon seems to be rather in the
nature of a promise made by the defendant that condi- ,
tionally upon the future event spoken of occurring the
plaintiff should have from the defendant that which
it could only be in the defendant’s power to give by
his being co-purchaser of the land with the plaintiff.
This appears to me to be a more natural inference to
draw from the remark than that it establishes the
relation of borrower and lender between the parties
to the conversation, and so reading this passage in the
defendant’s evidence it is the promise which would be
void within the statute of frauds.

There was another argument used against the claim
of the defendant, namely, that the land is subject to a
mortgage executed by the plaintiff’s vendor, which
mortgage or any part thereof the defendant, as is said,
is under no liability to pay, and therefore, as is con-
tended; he cannot be heard to claim as a co-purchaser
with the plaintiff. But in this respect the plaintiff is
- in the same position as the defendant, for neither has
he entered into any obligation to pay the mortgage.
He is, of course, liable to lose the land upon a bill of
foreclosure being filed if he should fail to pay it, but
he has entered into no obligation to pay it. Now the
defendant if he be co-purchaser with the plaintiff is
equally subject to the same consequence even though
the Dbill of foreclosure and the decree therein for fore-
closure should be against the plaintiff alone, and as
co-purchaser 'with the plaintiff he could with him file
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a bill to redeem. The conveyance executed by the

MoRmeomse vendor has been a bargdin and sale of the land with

0.
SANDERSON.

Gwynne J.

covenants for title against the acts of the vendor, but
both the plaintiff and the defendant knew of the mort-
gage, the amount of which was retained to meet the
mortgage and not paid to the vendor so that notwith-
standing the vendor’s convenant the estate conveyed
was in the eye of a court of equity only the vendor’s
estate in the land which was subject to the mortgage.

" Now the plaintiff and defendant, assuming them to be
co-purchasers, are both precisely in the same position as

- to the mortgage, that is to say, neither of them is under

any obligation to pay it, but in default of their paying

" it they are both liable to lose their respective interest

in the land, so that the fact of the defendant having
entered into no obligation to pay the mortgage, affords
no argument or.reason whatsoever at variance with his
being, as he insists he was, a co-purchaser with the
plaintiff. But on the other side, if the plaintiff was
sole purchaser and if he should suffer the mortgage to
be foreclosed what obligation did he incur to repay the
defendant those sums which the plaintiff now claims
to have been loans to him 2?2 None whatever; and in
such case the defendant was wholly at the plaintiff’s
mercy, while adopting the defendant’s contention the
plaintiff’s interests were protected. The most reason-
able conclusion to draw from the evidence is, I think,
that arrived at by the learned judge who tried the
case, namely, that the defendant was a co-purchaser
who paid his money in that character, but took the
deed in the name of the plaintiff for the sake of con-
venience, with a view to the possibility of the plain-
tiff at a future time desiring to acquire the whole pro-
perty.

The appeal therefore should, in my opinion, be al-
lowed with costs and the judgment of Mr. Justice
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Armour restored. 1887
Appeal allowed with costs. y o
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ON APPEAL FRGM THE COURT OF APPEAL FOR ONTARIO. —
Contract—Failure of consideration—Impossibility of performance.

When one contracts to do work for another the preparation for
which involves outlay and expense, a corresponding agreement,
in the sbsence of any express provision, will be implied on the
part of the person with whom he contraots to furnish the work ;
but no such implication will be made where, from circumstances
known to, and in the contemplation of, both parties at the date -
of the agreement to do the work it was, and continued to be,
beyond the power of the party to carry out such implied agree-
ment. Henry J. dissenting.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Queen’s
Bench Division by which the verdict for the plaintiffs
at the trial was set aside and the action dismissed.

The defendants had been contractors with the Gov-
ernment of British Columbia for the construction of
the Esquimalt Graving Docks, but failing to carry on
the work to the satisfaction of the Government the
contract was taken out of their hands. They believed
however, that its restoration could be effected, and
entered into an agreement with the plaintiffs by
which the latter were to complete the work and
receive 90 per cent. of the profits, the agreement recit-

*PrESENT.--Sir W. J. Ritchie C. J., and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

(1) 14 Ont. App. R. 339.
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ing that the defendants had agreed to take the plain-
tiffs into their service for the purpose of completing
the contract. This course was adopted in consequence
of the contract with the Government containing a
clause which prohibited them from sub-letting.

The plaintiffs at the time of making this agreement
were aware of the fact that the defendants had lost the
contract, and had examined its various provisions, but
reliance was placed on the political influence of the
plaintiff, Mitchell, for its restoration. After the execu-
tion of the agreement Mitchell went to British Colum-
bia and used every endeavor to induce the Govern-
ment to restore the contract to the defendants but was
finally obliged to return without accomplishing his
object. The plaintiffs then brought their action claim-
ing $100,000 as damages for breach of contract to take

" them into defendants’ service, and $25,000 for moneys

expended on the work.

The defendants claimed that the condition of their
contract with the Government was known to the
plaintiffs when the agreement was made ; that it was
made on the express understanding that it was not to
take effect unless the contract was restored ; and that
it was not intended to create the relation of master and
servant between the parties the agreement being made
in the form it was on account of the clause against
sub-letting.

The plaintiffs recovered a verdict on the trial which
was set aside by the Queen’s Bench Division and their
judgment was confirmed by the Court of Appeal. The
plaintiffs then appealed to the Supreme Court of Canada.

McCarthy Q.C. and Mahon for the appellants.

The principle governing the position of parties to a
contract, the performance of which becomes impossible,
is well defined in Anson on Contracts (1) citing the

) P. 514,
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cage Jacobs v. Crédit Lyonnais (1).
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This doctrine is dealt with in a line of decisions be- MoKmnxa

ginning with Paradine v. Jane (2), and followed by Mo

Clark v. Glasgow Ass. Co. (8) ; Medeiros v. Hill (4); Hills
v. Sughrue (5).

Other authorities bearing upon the questions involv-
ed here are Kearon v. Pearson (6); Thiis v. Byers (7);
Pollock on Contracts (8) ; Barker v. Hodgson (9).

It is only where the continued existence of the cir-
cumstances prevailing when the contract was made is
essential to its performance that the impossibility of
performing it will discharge the parties. Amnson on
Contracts (10} ; Brown v. Royal Ins. Co. (11) ; Jones v.
8t. John’s College (12).

The Court of Appeal decided this case against the
plaintiffs on the authority of Cunningham v. Dunn (13).
But that case was decided on a very different state of
affairs from the one now under discussion. The jury
there found that the plaintiff was aware of the dis-
ability when the contract was made and the defendant
did not become aware of it until later. The court ex-
pressly decided the case on the ground that both part-
ies were in fault. Further, Cunningham v. Dunn (18) was
decided on the authority of Ford v. Cotesworth (14),
which clearly is no authority for the judgment for the
Court of Appeal here.

The following cases, also, were cited : Brecknock
Canal Co v. Pritchard (15); Hadley v. Clarke (16);
Atkinson v. Ritchie (17); Spence v. Chodwick (18);
Jervis v. Tomkinson (19).

(1) 12 Q. B. D. 589. (1) 1 E. &. E. 853.
(2) Aleyn 26. (12) L. R. 6 Q. B. 115.
(3) 1 MacQ. H. L, Cas. 66%.  (13) 3 C. P. D. 443.
(4) 8 Bing. 231, (14) L. R. 4 Q. B. 127 and L. R.
(5) 15 M. & W. 253. 5 Q. B. 544.
(6) 7 H. & N. 386. (15) 6 T. R. 750.
(7) 1Q. B.D. 244, (16) 8 'L. R. 259
(8) P. 364. (17) 10 East 530.
(9) 3 M. & 8. 267. (18) 10 Q. B. 517.

(10) P. 314, . (19) 1 H. & N. 195.

AMEE.
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1887 O’ Gard Q.C. for the respondents.
‘ MoRewya  Mitchell represented that his influence was suflicient
McNaumg, L0 Obtain a restoration of the contract, and the agree-
— ment was made in consequence of such representation.

Both parties know that the contract was out of de-
fendants’ hands,and the agreement must be construed
in the light of the circumstances..

It was impossible for the defendants to carry out
their agreement, and as the plaintiffs knew of the
disability they are not entitled to recover. Anson on.
Contracts (1) ; Campbell on Sales (2) ; Clare v. Lamb
(8); Cato v. Thompson (4).

McCarthy Q.C. in reply. The contract is to be con-
strued according to its terms and not by extraneous
matter. Taylor on Evidence (5).

There was a clear covenant either express or implied
that the defendants would give as the work progressed
and we are entitled to the benefit of it. Samson v.
Easterby \6) ; Salton v. Houston (7); Lainson v. Tremere
(8); Addison on Contracts (9).

Sir W. J. BRirorie O.J.—Both parties knew the
contract had been cancelled and, no doubt, thought
the Government of British Columbia would restore
the contract to McNamee. It is quite clear that the
plaintiff was fully impressed with the conviction that
the retention of the contract would not be persisted
in. In this state of the case both parties contracted
and both parties were disappointed ; the Government
of British Columbia refused to give the contract back
to McNamee. The fulfilment of the contract on
either side was, therefore, prevented, by reason of a
known difficulty of which both parties were aware
and which both, at the time of entering into the con-

(1) ‘Pp. 238, 239, 249. (5) Sec. 1201.
(®) P. 328. (6) 9 B. & C. 504 6 Bing. 644.
(3) L. R. 10 C. P. 334, (7 1 Bing. 433. -

4) 9Q.B. D. 619, (8)1A. &E. 792,

9) P.187.
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tract, thought could be overcome.

Both parties in this case appear to have been ready
and willing to perform their undertaking, and doubt-
less would have done so but they were prevented by
the refusal of the Government of British Columbia, a
power over which neither party had any control.

It is clear that unless the contract was restored by
British Columbia there could be no performance on
either side. We cannot shut our eyes to the state of
facts thus existing and known to both parties, and
with reference to which the plaintiff and defendant
were negotiating with a view to arriving at a right
construction of the agreement into which the parties
finally entered. It is our duty to construe the contract
with the aid of the surrounding circumstances, influ-
enced in the construction not only by the instrument
but also by the circumstances under which, and the
objects for which, it was entered into and with refer-
ence to the intention of the parties at the time it. was
made. Reading the contract in the light of the sur-
rounding circumstances I think what both parties
contemplated was, an agreement based on the res
toration of the contract to McNamee, which both
parties thought would be obtained through their
united efforts and influence; failing in this the
contract necessarily fell through, because, without
the fault of either party, it could be fulfilled by neither,
it not, in my opinion, being contemplated that any
liability should arise on either side until the restora-
tion should be obtained through their joint endeavors.
If the contract was restored then the agreement became
capable of fulfilment but not before ; in other words,
conditional on the restoration of the contract. The
government having refused without the fault of either
party, the non-fulfillment of the agreement happened
without fault on either side. This was not a contract
the performance of which was dependent on the con-

315
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Ri:tchie C.J.
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1888  tinued existence of a given state of things, but the op-
McKexna Dosite, the performance was dependent on the action
MON”A.MEE of the Government of British Columbia over which

——  neither party had any control.

Ritchio .J. In the absence, then, of any express or implied con-
—— tract or warranty on either side that the consent of the
Government of British Columbia would or could be
obtained, a matter in which both parties were equally
interested and which, from the evidence, it is obvious
both parties were to use their endeavors to obtain and
which the plaintiff Mitchell thonght they had suffici-
ent political influence to accomplish, can this contract |
be construed into a-positive contract on the part of the .
defendant to procure such consent 2 On the contrary,
looking at the surrounding circumstances, must it not
be construed as subject to an implied condition on both
sides that it ‘was not to take effect, as it-could not, in
the event of the refusal of British Columbia to give
back the contract to the defendant ? Though it may
appear on its face to be presently operative both par-
ties must have known that it was not intended to
operate, because it could not operate until the happen-
ing of a given event. The agreement being silent on
the subject there was nothing, in my opinion, to pre-
vent the defendant from showing by parol testimony
that it was not intended to, because it could not, take
effect until the happening of something else. To hold
that the agreement was not to have effect if the Gov-
ernment of British Columbia refused to restore, neither
varied nor contradicted the writing. As was said in
Wallis v. Littell (1) “it but suspended the commence-
ment of the obligation.”

Therefore, in my opinion, the refusal of British
Columbia was a common misfortune, so to speak,excus-
ing both parties from the performance of the contract,
and the loss must remain where it falls.

) 11 C. B. N. 8. 369.
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I do not wish to be understood as ignoring what I 1888
consider firmly established that where a party has, M(,E;{w
either expressly or impliedly, undertaken, without any Mo Nunm
qualification, to do anything and he does not do it he —
must make compensation in damages, though the per- Rit‘fif_c""
formance was rendered impracticable by some unfore-
seen cause over which he had no control. Ford v.
Cotesworth (1). The principles to be gathered from
Lindley v. Lacey, (2) ; Taglor v. Caldwell, (3) and Ap-
pleby v. Myers (4), in my opinion clearly sustain the
views I have expressed.

In Lindley v. Lacey (2). Keating J.—

The principle you are contending for was recognized in a still
more recent g¢ase in this court, Wallis v. Littell (5). There, the
plaintiff declared upon an agreement by the defendants to transfer
to him a farm which he (the defendant) held under Lord Sydney,
“upon the terms and conditions of the agreement under which the
same was held by the defendant under Lord Sydney.” The defen-
dant pleaded that the agreement declared on was made subject to
the conditiin that it should be null and void if Lord Sydney should
not, within a reasonable time after themaking of the agreement,
consent and agree to the transfer of the farm to the defendant;
and it was held that it was competent to the defendant to prove by
extraneous evidence this contemporaneous oral agreement, such
oral agreement operating as a suspension of the written agreement,
and not in defeasance of it. In giving judgment, Erle C.J. said:
“In Pym v. Campbell (6) and Davis v. Jones (7),it was decided that
an oral agreement of the same, effect as that relied on by the de-
fendant might be admitted, without infringing the rule that a con-
temporaneous oral agreement is not admissible to vary or contradict
a written agreement. It is in analogy with the delivery of a deed
ag escrow ; it neither varies nor contradicts the writing, but suspends
the commencement of the obligation.” BylesJ.: All these cases

_proceed upon the principle that extraneous evidence is always ad-
missible to apply the agreement.
Byles J.:—

I am of the same opinion. I think there was a prior collateral

oral agreement relating to the bill, which the subsequent writien

(1) L.R. 4Q B.12%. 4y L.R. 2 C. P. 651.
(2) 17 C. B. N. 8. 583. (5) 11 C. B. (N. 8.) 369.
(3) 3 B. & S. 833, (6) 6 E. & B. 370.

(7 17 C. B. 625.
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1888  agreement did not in any manner interfere with. The written
MOE;NNA agreement is altogether silent as to the payment of that bill: and
0. there is nothing therein which is at all inconsistent with the prior
MoNamzE, agreement. The case of Harris v. Rickett (1) seems to me to be
. = _ precisely in point. But, independently of that, it appears that the
thcEf_C'J' original agreement between the parties was, that the bill in the
hands of Chase should be taken up by Lacey ; and that was to be
the ground work of the subsequent arrangement. That being so,
Pym v. Campbell (2), Davis v. Jones (3), and two recent cases in
this court, viz., Wallis v. Littell (4),and another which has not been
referred to, show that evidence may be given of a prior or a con-
temporaneous oral agreement which constitutes a condition upon
which the performance of the written agreement is to depend. If
evidence may be given of an oral agreement which affects the per-
formance of the written one, surely evidence may be given of a
distinet oral agreement upon a matter with respect to which the
subsequent written agreement is altogether silent ; more especially
if, as here, in addition to its being a stipulation it was also a con-
dition. The justice of the case is evidently in accordance with our

view of the law. ‘

Taylor v. Caldwell (5). Blackburn J.:—

There seems no doubt that where there is a positive contract to do
a thing, not in itself unlawful, the contractor must perform it or pay
damages for not doing i, although in consequence of unforeseen ac-
cidents, the performance of his contract has become unexpectedly
burthensome or even impossible. The law is so laid down in Roll.
Abr. 450, condition (G) and in note (2) to Walton v. Waterhouse (6)
and is recognized as the general rule by all the judges in the much
discussed case of Hall v. Wright (7). But this rule iz only applicable
when the contractis positive and absolute, and not subject to any
condition either express or implied, and there are authorities which,
as we think, establish that principle that where, from the nature of
the contract, it appears that the parties must from the beginning
have known that it could not be fulfilled unless when the time for the
fulfilment of the contract arrived some particular specified thing
continued to exist, so that, when entering into the contract they
must have contemplated such continuing existence as the founda-
tion of what was to be done ; there, in the absence of any express or
implied warranty that the thing shall exist the contract is notto be
construed as a positive contract, but as subject to an implied con-
dition that the parties shall be excused in case, before breach, per-
formance becomes impossible from the perishing of the thing with-

() 4H. & N.L (4) 11 C. B. (N.8.) 369.
@) 6 E. & B. 370, ‘ (5) 3B. & 8. 833, .
(3) 17 C. B. 625. (6) 2 Wm. Saund. 421 a. 6th ed.

(7" E. B. & E. 746.
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out default of the contractor.

There seems little doubt that this implication tends tofurther the
great object of making the legal construction such as to fulfil the in-
tention of those who entered into the contract. For in the course
of affairs men in making such contracts in general would, if it were
brought to their minds, say there should be such a condition.

Appleby v. Myers (1). Blackburn J.:—

_ The whole question depends upon the true construction of the
contract between the parties. We agree with the court below in
thinking that it sufficiently” appears that the work which the plain-
tiffs agreed to perform could not be performed unless the defend-
ant’s premises continued in a fit state to enable the plaintiffs to per-
form the work on them ; and we agree with them in thinking that
if by any default on the part of the defendant, his premises were
rendered unfit to receive the work, the plaintiffs would have had an
option to sue the defendant for this default, or to treat the contract
asrescinded, and sue on a quantum meruit. But we do not agree
with them in thinking that there was an absolute promise of war-
ranty by the defendant that the premises should at all events con-
tinue so fit. We think that where, as in the present case, the pre-
mises are destroyed without fault on either side, it is a misfortune
equally affecting both parties ; excusing both from further perfor-
mance of the contract, but givinga cause of action to neither.

StroNG J.—Apart altogether from the ground upon
which the judgment of the Court of Appeal is founded
I am of opinion that this appeal cannot be sustained.

It was pointed out by Mr. O’Gara in the course of
his very able argument for the respondent that the
indenture of the 29th of July, 1882, does not contain
any covenant on the part of the respondents which,
consistently with the facts in evidence, they can be
held to have broken. The instrument in question
contains the following recital :—

And whereas the parties hereto of the first part have agreed to
take into their services the said parties of the second part and pay
them ninety per cent, of the price stipulated in the said in part
recited indenture of the 24th day of February, one thousand eight
hundred and eighty, to be paid to them the said parties of the first
part and the said parties of the second part hereby agreeing thereto
for the material to be used in and the construction of the said
works.

" (1) L.R.2C. P, 659
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It also contains the following covenants on the part

MoRaxna Of the respondents:

.
MoNaues. 1
Strong J. be paid by the parties of the first part ninety per cent. of the .

And the parties of the first part in consideration of the premises
ereby covenant with the parties of the second part that they will

amount of every estimate issued on the said works until the com-
pletion thereof, and also for all other works in excess of those in the
said in part recited contract mentioned or referred to.

And an additional covenant as follows :—

And it was further agreed that they the said parties of the second
part shall be paid out of every subsequent estimate by the parties of
the first part ninety per cent. of such estimate until the final com-
pletion of the works in the said in part recited indenture mentioned
and of all the works and material in excess thereof connected there-
with.

There are no other express covenants on the part of

" the respondents, contained in the agreement of which

it can be suggested there has been any breach.

The recital of an agreement to pay ninety per cent.
of the price stipulated to be paid by the contract is re-
stricted and limited by the subsequent express coven-
ants (already set forth) contained in the operative part
of the instrument, and according to those covenants
the 90 per cent. to be paid is to be 50 paid out of the
amount of every estimate issued, and consequently
would not become payable unless estimates were
actually issued. Now it is not, and cannot be, pre-
tended that any estimate was issued subsequent to the
29th July, 1882, the date of the indenture. There has,
consequently, been no breach of any of these covenants.

If it is contended, in answer to this, that a convenant
on the part of the respondents to procure the forfeiture
of the contract to be rescinded and the works to be re-
stored to the respondents, in order that the appellants
might be afforded an opportunity to do the work and
thus earn the 90 per cent, is to be imported into the
agreement byimplication, the plain answerto it is that,

having regard to the facts disclosed in the evidence

that at the date of the agreement between the appel-
lants and respondents the Government of British
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Columbia had, pursuant to the provisions of the origi-
nal contract, taken the works out of the respondents’
hands, and that this fact wag well known to all par-
ties, such an implication would be warranted neither
by principle nor authority. It is indeed true, as was
said in Churchward v. The Queen (1), and in Thorn v.
The Commissioners of Public Works (2), and as was held
by this court in McLean v. The Queen (8), that if one
contracts to do work the preparation for which in-
volves outlay and expense, a corresponding agreement,
in the absence of any express provision, will be impli-
ed on the part of the person with whom he contracts
to furnish the work ; but no authority can be cited to
show that such an implication will be made when,
from circumstances known to, and in the contem-
plation of, both parties at the date of the agreement
to do the work, it was, and has since continued to be,
béyond the power of the party to comply with such
a stipulation. If any implied term is to be read
into the instrument it can only be one imposing on
the respondents the obligation of permitting the
appellants to perform the work in the event of the
Government of British Columbia allowing the res-
pondents to go on and complete their contract, an
event which never happened. This point was dis-
tinctly taken by the counsel for the respondent
"at the trial but was overruled by the learned judge
and, as I think, erroneously overtuled. It seems to
me to be decisive of the case. :
Granting, however, that there had been such a
_provision as is now sought to be implied expressed
in the agreement in the most clear and unequivocal
terms, I should still have been of opinion, with
both the courts below, that without overruling the

MO L. R1Q.B. 173 (2) 32 Beav. 494.
(3) 8 Can. 8, C. R. 237.
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cases of Cunningham v. Dunn (1), Ford v. Cotesworth
(2), Bailey v. De Crespigny (8), Thorn v. City of
London (4), Taylor v. Caldwell (5), and Clifford v. Watts
(6), it .would have been impossible to have come
to any other conclusion than that reached by the

 judgments wunder appeal. I do mnot regard these

cases as establishing that circumstances such as
we have here are to be considered as affording a
defence by way of excuse of performance, but as
showing that, in cases similar to the present, the
absolute terms of the contract are to be qualified and
construed as subject to the condition that their perfor-
mance shall become possible. '

I do not pursue this subject further for I entirely
agree with everything contained in the judgment of
the learned Chief Justice of the Court of Appeal,
though I prefer to rest my own judgment on the
ground first mentioned. )

The appeal should be dismissed with costs.

FournNiER J.—The evidence in this case shows
very clearly that McKenna took the contract which
McNamee had with British Columbia knowing per-
fectly well that such contract had been set aside. Of
this fact there is no doubt. It is also very clear that
McKenna undertook to exercise his influence with the
Government of British Columbia to effect a restoration
of the contract. He was sure of his influence with
the Government and depended entirely on that. If.
he has not been successful in his negotiations

. McNamee is not to blame.

I think the appeal should be dismissed.

HenryY J.—I think this matter requires the discus- -

(1) 3 C.P.D. 443. (4) 1 App. Cas. 120,
(2 L R.4Q. B.127. (5) 3B. & S. 833.
(3 L.B.4Q. B.810. (6) L.R.5C. P. 577.
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sion of certain principles, well known and acted on in
many cases. One of the leading principles laid down
is, that where a party undertakes to pay another, and
the other sustains damage, an action lies; and if a
party undertakes to do something, and engages another
man to perform the work, it is no answer for the former
to say “ you knew I had no contract.”” What does the
law say ? It says that is no excuse. The law is that
if a party undertakes to employ another to perform
certain work, although he himself has not the work to
do, he is liable.

Suppose a man engages another to put up a resid-
ence and the other employs men to get out stone and
timber ; after these are supplied the former says “Idid
not get the contract; you knew I hadn’t it and promised
to assist me ; you did assist me but I did not get it ;”
who is liable ?

‘What are the circumstances of this case? McNamee
had a contract in British Columbia for comstructing
certain public works. He did not proceed with the
work as fast as the government thought he should and
they took the contract oul of his hands. Before the

' government did anything on the work negotiations
took place for its restoration. .

If McKenna sustained no damage he has no action,
but if he did under all the decisions he is entitled to
compensation. I think the appeal should be allowed.

TAscHEREAU J.—I am of opinion that the appeal
should be dismissed.

GwYNNE J.—What the appellants contracted to
acquire and what the respondents agreed to assign to
them was, as plainly appears by the evidence, the
respondents’ interestin a contract which they had had
with the Government of British Columbia, but which

in pursuance of certain provisions contained therein
C T
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1888 had been put an end to by that Government, and
MoKexxa Which the appellants, and it may be also the respond-
MoN e, €018, entertained the hope that either by the influence
ONAMEE.

— . of the appellants alone, or by their influence
Gwﬂe;’ jointly with that of the respondents, they should be
" able to get restored. The indenture executed for the
purpose of giving effect to the intention of the parties
assumed the shape it did for the express purpose of
obviating a difficulty which would have stood in the
way of their getting the contract restored, for that
contract contained a clause avoiding it in the case of
any sub-letting of it. This indenture contains no ex-
press covenant that the contract which the respon-
dents had had with the Government of British Colum-
- bia was still in existence in full force and effect. The
insertion of such a covenant in the instrument would
have been quite inconsistent with the facts known to
both parties and with their manifest intention ; to im-
ply such a covenant or one to the effect that the for-
feited contract would be restored by the Government
of British Columbia would be equally inconsistent
with the plain intention of the parties. What the
appellants contracted for was the benefit such as it
was of the respondents’ contract with the British
Columbia Government in the condition in which it
then was and which was known to the appellants,

and that benefit such as it was they got.
I concur therefore that the appeal should be dis-

missed with costs. , ,
' Appeal dismissed with costs.

Solicitors for appellants: Mahor & O Meara.
Solicitors for respondents: O'Gara § Remon.
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ROBERT H. KLOCK, et al (PLAINTIFFS) APPELLANTS ;
AND

RICHARD CHAMBERLIN, es gualité
(DEFENDANT) csetvsrns conersssannncssnsssane

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Sale—By wife to secure debis due by her husband—Simulated deeds—
4rt. 1301 C. C.

Where the sale of real estate by the wife, duly separated as to pro—
perty from her husband, to her husband’s creditor is shown to
have been intended to operate as a security only for thé payment
of her husband’s debts, such sale will be set aside as a contra-
vention of art. 1301 C. C. (P. Q).

Per Strong J. dissenting. The trial judge’s finding in the present
suit that the deeds of sale were .not simulated should be
affirmed. '

APPEAL from the judgment of the Court of Queen’s

Bench for Lower Canada (Appeal side) reversing the

judgment of the Superior Court in favor of the ap-

pellants.
The facts of the case may be briefly stated thus :—
On the 14th of January, 1876, Robert H. Klock and
his brother and then partner, James Klock, purchased

from Elizabeth Richie, wife of the respondent Richard

} RESPONDENT.

Chamberlin, by whom she was duly authorized, a
certain piece of land in the township of Hull in the

district of Ottawa, known as the equal third part of the
south half of lot number nineteen in the second range
of lots in the said township, and containing 84 acres
1 rood and 88% perches of land in superficies, for the
sum of one thousand dollars, the receipt of which was
acknowledged in the deed in which aright of redemp-
tion (réméré) during three years was reserved by the

* PreseNt.—Sir W. J. Ritehie C.J., and Strong, Fouf'nier, Henry,
Taschereau and Gwynne JJ.

1887
v~
*Oct. 29,
1888

* Mar. 15,
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seller upon her paying to the purchasers the price of

Kioox sale with interest at 15 per cent.

v

Cuaemruy., On the 28rd February, 1877, the purchasers finding

——

that Mrs. Richie could get more than the price they
had paid agreed to add seven hundred dollars to the
price, and continued the right of redemption upon
payment of the original price and interest, with the
additional sum of seven hundred dollars and interest

“at 10 per cent. per annum ; and finally, on the 23rd

February, 1878, the purchasers finding that Mrs. Richie
could again get a larger price, again increased the
price by the sum of one thousand and seven hundred
dollars and ninety-one cents, which was also added
with interest at ten per cent. per annum to the price
of redemption, &c.

- These deeds were all executed under private seal in
presence of witnesses, and were duly attested and re-
gistered.

On the 29th December, 1880, James Klock transferred
his share in the property to the said R. H. Klock, and
on the 11th May, 1881, the latter brought an action
against Mrs. Chamberlin ‘for possession of the property,
making Mr. Chamberlin a party for the purpose of assist-
ing his wife.

To this action, besides the general issue, the defend-
ant pleaded two exceptions, alleging that the deeds in
question were simulated and that Elizabeth Richie
never received the consideration money mentioned in
the deeds, but that these moneys were in reality
paid by R. H. and J. Klock to creditors of Richard
Chamberlin, part of it being retained by them for
debts due them by him, and that the alleged sales
were in reality mortgages for securing the repayment
with exorbitant interest of moneys advanced to her
busband, and to which she was induced by him to put
her signature.
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The consideration mentioned in the three deeds of . 1887
sale was shown to have been employed to the extent Kook .
of seventeen hundred and seven dollars and ninety-g .- =
one cents to secure the debts due by R. Chamberlin —
to the appellants and others; and in appellants’ books
produced at the trial it was shown that the transaction
was originally entered as a mortgage.

The Superior Court dismissed the defendant’s plea,
and held that the deeds were not simulated deeds.

The Court of Queen’s Bench considered that the
defendant had proved the essential allegations of her
plea and, reversing the judgment of the Superior
Court, dismissed the plaintiff’s action, reserving to
him his recourse on the said three deeds for any sum
of money which Elizabeth Richie may have received
out of the consideration money mentioned in the deeds .
beyond the sum of $1,707.92, &ec., &c.

Fleming Q.C. for appellants. The transaction was
simply a contract of sale with the right of redemption,
and it is solely when there is fraud against the law
prohibiting usury that a contract of sale with right of
réméré can be assimilated to a pignorative contract and
because it is a disguised contract of antichresis:
The wife has a right to sell her p:operty and pay her
husband’s debts with the price; she can borrow
money and pay her husband’s debts with it. The
knowledge on the part of the purchaser or of the
lender that the wife says she will pay her husband's
debts cannot affect the validity of the deed ; in this case
no such knowledge was proved. Pothier (1); Merlin
(2) ; Troplong (8); Bouchier v. McLean (4); Hamel v.
Panet (5); Merlin (6) ; Guyot (7) ; Dénisart (8).

(1) Vente Nos. 385, 413 ; Puis- (5) 2 App. Cas. 121.

sance du Mari. sect. 1 No. 3. (6) Rep. de Jur. 23 vol. Vo.
(2) Rep. Jur. 30 vol. sec. 7, p. Pig. 302.
355. 363, (7) Nouvelle’s Décisions, 1 Vol

(3) Cautionnement, p.158-165.’ Verb. Antichrége Nos. 1, 2, 3.
(4) 6L, C. Jur. p. 73. (8) 13 Vol. Vo. Pig. p. 120.
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1887 The learned counsel then argued on the facts that
Kioox the sale was not simulated and the consideration was
Cassmupsy J0T Necessaries furnished the family for which the wife

was responsible. Citing art. 1817 C.C.

St. Amand v. Bourret (1); Cholet v. Duplessis (2);
Paquette v. Lemoges (3); Elliott v. Grenier (4); Cour-
selles v. Dubois (5) ; Leyer v. Lang (6); McGibbon v.
Morse (7).

Aylen for respondent. The entry in the plaintiffs’
books is an admission that the debt was due by the
husband and the transaction between them and

‘the defendant, Elizabeth Richie, is a mortgage

and not a sale. Moreover it is conclusive from the
fact that the same property purports to have been sold
by and to the same parties three times. A person can
imagine three mortgages one after the other contracted
by and to the same parties, and allin force at the same
time, but not three sales. The fact that the plaintiff
and his partner appear to have bought the second time
from the defendant Elizabeth Richie is an acknow-
ledgment that the right of property had not passed
to them by the first deed. And as the whole three
transactions are alike, the presnmption is that the in-
tention influenced the parties at the first two existed
and influenced them at the time of the third contract.
Sirey C. C, under art. 1166 (8). The whole tran-
saction was for the purpose of evading art. 1301 C. C,,

P Q

If the premises indicate simulation, and that the
deeds were not intended to convey and did not convey
the right of property in the land therein described, or
anything more than a mortgage thereon to the plain-
tiff and his partner, the defendants’ plea for the dismissal

(1) 13L C. R. 238. () 4 R. L.284.
(2 6 L.C. J. 8. (6) 1L. C. R. 223,
(3) 7 L.C.J. 30. () 21 L.C.J. 311

4) 1L.C.J. 162, (8) No. 2. "
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of the plaintiffs’ action purely and simply is (on the 1887
authority of Guyot quoted by Merlin under the word Kroog
pignoralif, hereinbefore, cited, and of numerous otherc ng;mm .
jurists) well founded. See Troplong Vente, Tome 2nd, —
art. 1659 No. 695 et seq. and 1 Demolombe No. 696.

The following authorities were cited and relied on :
Merlin (1); Buckley v. Brunelle (2); Walker v. Crébassa
(8); Bélanger v. Brown (4); Société de Construction v.
Brunelle (5) ; Rhéaume v. Caille (6).

Sirey C. C. annoté. Art. 1907, N. 31 ; Laurent (7) ;
Broom’s legal maxims (8).

Fleming Q C. in reply.

Sir W. J. RircrIE O.J.—I think the transaction was
not abond fide sale by the wife but was a mere evasion
of the article of the civil code 1301 whereby the plain-
tiffs and her husband sought to secure from the wife
payment to plaintiff and his partner and other credi-
tors of her husband the amounts of their respective
debts.

The evidence of Kenny convinces me that it was a
collusive transaction between plaintiff and Chamber-
lin the husband, and the entry in plaintiff’s book
under date of February Tth, in which he debits the
husband with interest of $1,000 mortgage due Jan.
14th, 1579, shows that the transaction was not a sale
but a loan to pay the debts of plaintiffs and the other
creditors of the husband. . :

The unsatisfactory evidence of the plaintiff entirely
confirms me in these conclusions.

StrRONG §.—Was of opinion that the appeal should
be allowed and the judgment of the Superior Court

(1) Rép. Verb. Senatus Consulte  (4) 14 L. C. Jur. 239,
Velléien 8.1, T. 30 p.354, Ed. 1828.  (6) 1 R. L. 557.
(2) 21 L. C. Jur. 153, . (6) 1 L. N. 340,
(3) 6 L. C. Jur. p. 53. (M) 24 Val. 273.
(8) 6 Ed. p. 696.
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restored for the reasons contained in the considérants
of the judgment of Mr. Justice MacDougall.

FouRrNIER J. —L’actlon des appelants originairement

Strong J dirigée contre Elizabeth Richie, épouse séparée de

Sm—

biens de Richard Chamberlin, I'intimé & qualité, est
fondée sur trois différents actes de vente d'nne méme
propriété appartenant 3 la dite dame Elizabeth Richie.
Elle a consenti ces actes avecl’autorisation de son mari
en faveur des appe]ants ainsi qu’il appert par les ex-
hibits nos. 1, 2 et 3, produits par ces derniers. Ces
actes sont tous fuits dans la forme d'nne vente 4 réméré.

Les appelants demandent par leur action a se faire
déclarer propriétaires et A étre mis en possession de la
propriété qui leur a 6t6 vendue par ces divers actes.

Elizabeth Richie, maintenant décédée, est repré-
sentée par son mari Robert Chamberlin, intimé és-
qualité. Elle a plaidé & cette action par défense au
fonds en fait et par deux exceptions:—par la pre-
migdre elle allégue que les actes en question ne contien-
nent pas des ventes réelles, mais qu’au contraire ces
actes sont feints et simulés, et n'ont été passés dans
cette forme que pour garantir le paiement d’argent
avancé et prété, et non pas dans le but de transférer la
propriété, et de fait n'ont pas transféré la propriété y
désignée.

Par 1a 2me exception, elle alleoue encore que ces
actes sont feints et simulés 4 la connaissance des appe-
lants, et qu'ils n’ont été faits que dans le but d’éluder
Veffet de Particle 1801 du code civil ; qu’d la connais-
sance des dits appelants, la dite Elizabeth Richie n’a
consenti les dits actes que dans le but d’obtenir de
Pargent pour payer les dettes de son mari envers le
demandeur, I'appelant, son associé et d’autres créan-
ciers ; que cet argent a été & la connaissance de l'ap-
pelant et de son associé et par eux-mémes employé a
payer les dettes de son mari.
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La Cour Supérieure siégeant i Aylmer, appelée a 1888

décider ce litige, a donné gain de cause i 'appelant. Kroox
Son jugement, porté en appel & la cour du Banc delagy,,,o-n. o
Reine, a été infirmé 3 I'unanimité des juges présents. Foumior J.
C'est de ce dernier jugement dont il s'agit maintenant. __
Les faits établis en preuve justifient pleinement le
Jugement de la cour du Banc de ]Ja Reine. Il ne peut
pas y avoir Yombre d’'un doute que ces trois actes de
vente d'une méme propriété ne sont que des actes
simulés et nuls, et ne contiennent pas les véritables
conventions des parties. La propriété vendue appar-
tenait 4 Elizabeth Richie, femme séparée de biens, dont
. le mari était endetté envers les appelants et vivement:
pressé par eux de s’acquitter. Elle ne leur devait rien.
C’est dans le but d’assurer le paiement de leur créance
contre le mari qu’ils se sont faits consentir les divers
actes de vente en question, pour trois prix différents.
Cette propriété, prouvée valoir $5,000, est vendue par le
premier acte pour $1,000, par le deuxiéme $750 et enfin
$1,000 par le troisiéme. Le fait de ces trois ventes
‘successives, entre les mémes parties, de la méme pro-
priété, pour trois prix différents, prouvent & I'évidence
que l'intention des parties n’était pas de faire une vente
sérieuse pour un prix déterminé d’aprés la valeur de
la propriété. Il manque donc dans ces divers actes
un élément essentiel pour qu’il y ait eu vente, d’aprés
Pautorité suivante. Aubry et Rau (1). ‘
Le prix doit &tre sérieux. Il ne saurait &tre considéré comme tel,
lorsqu’il présente, avec la valeu: réelle de la chose vendue, une dis-
proportion telle, qu'il est &vident que les parties n’ont pu y voir
un équivalerit réelle de cette chose. Note 26, Pothier nos. 18 et
19; Duranton XVI, 100 et 104; 1, Duvergier, 148 et suivant.
Zacharis, § 349, texte et note 23. Tl ne faut pas confondre un prix
non sérieux oun dérisoire avec un prix qui serait seulement entaché
de vileté, La vileté du prix n’'autorise pas I'action en rescision dans
les cas prévus par l'article 1674. Au contraire une vente dont le
prix serait dérisoire devrait &tre considéré comme manquant de prix,

(1) Vol. 4, p. 336.
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1888 et par conséquent comme inexistante,

Kooz  Bien que les parties aient donné 4 leurs transactions

v.  la forme de lacte de vente, il est évident que leur in-
CHAMBERLIN. . . . .

- ___  tention n’était pas de faire une vente sérieuse. Le

FournierJ. 1160446 si trange et si absurde des trois actes en ques-

tion n’est qu'un déguisement de leur véritable conven-
tion. II est clair que 'objet des appelants n’était pas
d’acquérir la propriété, mais seulement de se procurer
une hypothéque pour assurer le remboursement des
avances qu'ils faisaient sous forme de prix de vente en
méme temps que le paiement des autres créances qu’ils
avaient déja contre le mari de la dite Elizabeth Richie,
considérées comme autant d’hypothéques sur une pro-
priété qui valait beaucoup plus que les diverses
sommes dues et avancées; cette transaction présente
aun moins une apparence raisonnable, mais elle cesse
alors d’étre une vente et n’est plus qu'une hypothéque.
En réalité c’est un prét qui a été fait et non une vente.
(’est aussi I'interprétation que 'appelant R. H. Klock
a donné a cette transaction en'en faisant ’entrée dans

son livre de compte ou il en fait mention comme d'un

Mortgage, Tth February, 1879, interest of $1,000 mortgage due
January 4th, 1879, $150. ’

I1 est vrai que cette entrée ne concerne que le pre-
mier acte, mais les deux autres n’étant que la répétition
du premier doivent nécessairement conserver aussi le
caractére de prét et ne peuvent en conséquence justifier
les conclusions de 'action réclamant la possession de
la propriété. ' '

Ces prétendus actes de vente ne sont pas seulement
nuls’ comme entachés de simulation, mais ils le sont
encore parceque a la connaissance des appelants, ils
n'ont été faits par Elizabeth Richie, femme séparée
de biens, que pour assurer le paiement des dettes de
son mari envers les appelants et d’autres créanciers.

La qualité de femme séparée de biens d’Elizabeth
Richie est admise. La preuve établit que Richard
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Chamberlin, son mari, était endetté et qu'il y avait
plusieurs jugements contre lui. On voit par le témoi-
gnage de W. R. Kenney, employé par R. W. Klock
pour faire 3 Elizabeth Richie, la prétendue venderesse,

la remise des diverses sommes stipulées comme prix de

vente, que 'emploi qui a été fait de ces diverses sommes
n’était pas 4 son bénéfice. Kenney, aprés avoir re¢u
Vargent de R. M. Klock et I'avoir remis, pour la
forme, & Elizabeth Richie, celle-ci lui rendit immé-
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diatement un montant suffisant pour payer le juge- ‘

ment de Lauzon contre son mari, environ $463.74;
aussi une autre somme de $229.00, montant de la dette
du mari aux appelants. La somme de $700.00 payée
lors de la deuxiéme vente fut employée & payer une
hypothéque consentie par la dite Elizabeth Richie en
faveur de la sociétd du Service Civil. La somme de
$107.91, montant de la troisiéme vente, fut aussi remise

par les appelants 3 Kenney, quila remit 4 la dite dame

Elizabeth Richie. Sur ce montant, elle Iui rendit de

suite $321.78 pour payer les appelants de la balance du
compte que leur devait son mari, $150.00 pour intérét

dfisur la premiére vente, $282 pour acquitter un juge-
ment de T. B. Poitras contre son mari, $174.18 due
a R. W. Sayer, $34 due & Greenleese par Chamberlin,
$42.00 montant d'un jugement contre son mari en
faveur de Dame veuve C. W. Church. Il ajoute
qu’il agissait comme une sorte d’agent des Klocks en
remettant ces argents & la dite Dame Richie, et comme
P’agent de cette derniére en faisant les paiements qu’il
énumeére. -

Cette preuve ne laisse aucun doute sur le fait qu'une
trés grande partie de I'argent provenant des prétendues
ventes n’a été remise i la dite Dame Richie que dans
le but de dénaturer la transaction, et de ticher de lui
donner l'apparence d'une transaction faite par elle-
méme pour son avantage personnel et dont elle avait
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profité en touchant elle-méme les deniers. Mais le
voile dont on a essayé de couvrir la transaction, laisse
trop clairement voir que l'argent payé n’était pas
destiné a rester entre les mains de la dite Dame Richie,
—car il est aussitét repris par les appelants pour se
payer eux-mémes, et d’autres créanciers, auxquels ils
s'intéressaient. Il est donc &vident que les dites pré- .
tendues ventes n'ont été faites que pour en arriver a
se procurer les moyens de payer les dettes du mari de
la dite Dame Richie et sont par tant nulles et sans
effet comme contraires a P'article 1301 du Code Civil.
Cet article dit : ’

La femme ne peut s'obliger avec ou pour son mari, qu'en qualité
de commune; toute obligation qu'elle contracte ainsi en autre
qualité est nulle et sans effet.

La nullité créée par cet article est d’ordre public et
a toujours été prononcée par les tribunaux chaque fois
qu’il a été prouvé qu'une obligation en apparence con-
tractée par la femme seule, était en réalité pour les
affaires de son mari. La jurisprudence sur cette ques-
tion est bien établie par nombre de décisions qui ne
permettent pas d’élever de doute & ce sujet. Il serait
tout-a-fait inutile d’entrer dans la considération des
points de droit soulevés i ce sujet dans cette cause ;
car on peut considérer la discussion sur les questions
comme 3 peu prés épuisée. Je me contenterai donc de
référer & quelques unes des principales causes o il a
été question de I'application de I’article 1801.

Une de celle oit'la question a été traitée avec le plus
de développement et de science par les avocats qui y
étaient concernés, est celle -de Buckley v. Brumelle et
vir. (1). L’honorable juge en chef Dorion occupait
pour I'appelant et 'honorable juge Rainville pour les
intimés. Dans le rapport de cette cause on trouvera
tous les arguments de part et autres et une revue com-

) 12L.C. J. 1353,
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piéte des autorités pour et contre. Cette belle et 1888
savante étude de la questien a fait dire avec justice & Kroox
I'honorable juge Mondelet : ‘ o

CHAMBERLIN.
En discutant les questions, les avocats de part et d’'autre ont fait —

preuve d'une grande habilité, et avec un luxe extraordinaire d’éru- Fourmer I
dition 1égale, nous ont fait remonter aux sources vénérées de notre

droit, jusqu'au senatus-consulte Villéien et nous ont aidé dans nos
délibérations, des opinione de presque tous les commentateurs, sur

cette fameuse dispozition légale.

La lecture du rapport suffira- pour faire voir que
quels que soient les moyens détournés employés pour
éluder l'article 1801, si la preuve peut porter ces faits
a la connaissance de la.cour, celle-ci annullera toute
obligation contractée directement ou indirectement
par la femme en violation de cet article.

Dans la cause de Bélanger et cie. v. Brown (1), dont
les faits ont une grande analogie avec ceux de la pré-
sente, le méme principe a re¢u son application. Le
résumé de la décision est en ces termes:—

That a deed of sale made by a wife commune en biens to a third
party of her propre for a pretended consideration of $400 when the
real consideration was a lease of movables by the third party to her
husband, will be set aside as a contravention of C.C. 1301.

L’honorable juge Berthelot qui a prononcé le juge-
ment dans cette cause dit au sujet de la vente du bien
propre de la femme :—

La femme qui vend sont propre pour payer la dette de son mari
ou pour garantir ses obligations et l'aider dans son commerce, ne
g'oblige pas seulement comme commune, mais elle s'oblige directe-
ment pour son mari, et c'est ce que la loi & en vue de prohiber sous
quelque forme que ce soit, pour assurer la fortune de la femme de
Tatteinte des mauvaises affaires de son mari.

Le défendeur a rapporté dans son factum I'opinion qui est dounée
comme celle du juge Meredith lors du.jugement dans la cause de
Boudrier v. McLean en appel :— .

A married woman unquestionably has the power of alienating her
own propres to pay the debt of her husband.

Si cette proposition est vraie, en droit abstraitement parlant, ce
ne peut étre que lorsque la femme recoit réellement le prix de son
propre, et I'emploie librement & payer la dette de son mari, mais

(1) 14 Jurist 259.
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-non pas dans ce cas-ci, lorsqu’elle le vend pour faire faire commerce

4 son mari.
Cette maxime ne peut pas plus prévaloir dans cette cause plus

CHAMBERLIN. qu'elle naprevalu dans la cause de Boudria v. McLean, auquel

Fournier J.

jugement le juge Meredith a concouru.

La preuve a établi d’une maniére positive que dans
le cas actuel la plus grande partie du prétendu prix de
vente a ét6 employée & payer les dettes du mari.

Dans la cause de Walker et vir. v. Crebassa Junior (1),

la de0181on est aingi résumée :—

lo. Que dans I'espéce actuelle la vente faite au défendeur, par la
demanderesse séparée de biens, de certains immeubles qui lui sont
propres, doit étre rescindée sur le principe qu'aucune valeur n’a été
prouvée lui avoir été payée. 20. De plus, par la cour inférieure, que
les engagements contractés & cette vente par » demanderesse
Tayant 8t& pour les dettes de son mari, sont nuls en vertu de la
55me section du ch. 37 des statuts refondus du Bas-Canada.

Cette disposition contient le principe consacré par

T’article 1801 C.C.,et est concue dansles termes suivants:

Nulle femme mariée ne pourra se porter caution ni encourir, de
responsabilité en aucune autre qualité que comme commune en
biens avec son mari pour les dettes, obligations ou engagements
contractés par le mari avant le mariage ou pendant la diirée du
mariage, et tous engagements contractés par une femme mariée en
violation de ces dispositions seront absolument nuls et de nul effet.

Dans cette cause, comme dans celle dont il s’agit ici,
la femme était séparée de biens et vendait une de ses
propriétés pour payer une dette de son mari.

Dans la cause de La Sociéié de Construclion de St.
Hyacinthe v. Brunelle et vir. (2),.il a été jugé par Phon.
juge Sicotte: lo. Que la femme mariée et séparée de
biens ne peut s’engager en aucune maniére pour les
affaires de son mari, et que si elle le fait, son engage-
ment sera cassé et annulé comme fait en fraunde et en
violation des lois d’ordre public. 20. Que pour savoir
si Pobligation contractée au nom de la femme seule,
I'a été pour les affaires de son mari, il convient de §’en-
quérir de toutes les circonstances dans lesquelles
I'obligation a été contractée et d'avoir égard aux

(1) 6 L. G Jur. 53. (2) 1R, L. 557,
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présomptions qui découlent des faits prouvés. 80. Que 1888
dans T'espdce, bien que l'obligation ait été contractée Kroox
par la defenderesse seule, en faveur de la demande-, = =
resse, il résulte des faits prouvés, que la demanderesse = —
, . , Fournier J.

a contracté avec le mari de la défenderesse et que cette —___
derniére a consenti une obligation hypothécaire, en
faveur de la demanderesse, pour compléter et assurer
les transactions de son mari. ,

Dans la cause de Rhéaume v. Caille et vir. (1), il a été

décidé par I'honorable juge Johnson :

That an obligation made by a wife to repay money advanced for
her husband’s use is an absolute nullity; and even & representa-
tion by the wife to the lender that the money was for herself does
not affect the case.

11 serait inutile de multiplier d’avantage les décisions,
car elles sont toutes an méme effet. Quant aux
opinions des jurisconsultes on en trouvera une collec-
tion & peu prés compléte dans la cause de Buckley v.
Brunelle et vir. (2). Le principe sur lequel reposent
les décisions citées plus haut est un article du code
civil sur I'interprétation duquel nos cours ont été una-
nimes. Pour lui donmer tout son effet il suffit de
prouver, quelles que soient les voies indirectes
employées pour obtenir l'obligation de la femme mariée,
qu'en réalité cette obligatif)n n’a pas eté contractée
pour son bénéfice, mais bien pour celui de son mari.
Tout se réduit donc 4 une question de preuve. Celle
faite en cette cause n’a pas laissé de doute sur le carac-
tére des transactions dont il s’agit. Il n'y a pas d’autres
conclusions 3 tirer de la preuve que celle que les di-
vers actes de vente dont il s’agit sont feintes et simu-
1ées et n'ont pris cette forme que pour dissimuler le
fait que Dlobligation de la femme était contractée
en partie pour son mari. En conséquence, ces ‘actes
sont nuls comme contraires & Darticle 1801 du Code
civil et ont été justement déclarés tels par le jugement

) 212 L. N. 340. (2) 21 L. C. J. 133.
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de la Cour du Banc de la Reine qui doit étre confirmé.

KLOOK Appel renvoyé avec dépens.

CHAMBERLIN

HeNRY J.—I am of op1n10n that this appea.l should

Hem‘yJ be dismissed. There is evidence that the deeds of

o—

sale were simulated and were in truth a transaction
by which the wife undertook to secure the payment
of her husband’s debts. The entries in the appellants’
books, as well as other documentary evidence, clearly
show that the alleged sale was intended to operate as
a mortgage. Now the law is very plain, and although
it is unfortunate for the party who pays out his money
under such circumstances he cannot expect courts of
justice to help him to get possession of property in

. contravention to art. 1801 of the civil code.

TASCHEREAU J.—Je concours dans le jugemexft de la
majorité de cette cour. Au fond il ne s’agit que d'une
question de fait, savoir : si les actes de vente consentis
par madame Chamberlin en faveur de I'appelant sont
simulés. La cour d’appel ainsi que trois juges de cette
cour sont d’avis que ces actes ont été simulés. Je con-
cours sur la question de fait, quant a la question de

- droit elle ne peut souffrir aucune difficulté. Je suis

d’avis que I'appel doit &tre renvoyé avec dépens.

G-wyYNNE J.—The question in this case is simply
one of fact, namely, whether the instrument of the
14th Jan., 1876, was executed as, and was intended to
be, an absolute bond fide sale of the lands therein men-
tioned by Elizabeth Richie, or was it intended to
operate by way of security only for the debts of her
husband with the knowledge of the plaintiffs, while
assuming the appearance of a sale for the purpose of
evading the nullity imposed by article 1301 C.C.

The learned judges of the Court of Queen’s Bench of
Montreal, in Appeal, have rendered judgment to the
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effect that it was executed with the intent of operat- 1888
ing as such security only and with intent to evade Kroox
article 1301. I see no reason for differing from, ong, > =
the contrary, I entirely concur in, this judgment. —
‘The instruments of the 28rd Feb., 1877, and 23rd Gwﬂel
Feb., 1878, which simply impose further charges upon
the lands and qualify Mrs. Richie’s right of redemp-
tion of the lands as expressed in the instrument of the
14th -January, 1876, unless and until those further
charges should be also paid, support this conclusion,
and the entry in the account of Mrs. Richie’s husband
_in the plaintiffs’ books, of the item, under date Feb. 7,
1879, of $150.00 for interest on $1,000.00 mortgage, due
- “Jan. 14th, 1879,” and for which sum the plaintiffs
took additional security from the husband, puts the
~matter in my judgment beyond all doubt—that sum
of $150.00 was a year’s interest at 15 per cent. on the
$1,005.00 mentioned as the consideration of the deed
of the 14th January, 1876, which sum was by that
deed expressed to be payable by the wife, and only in
the event of her redeeming the lands under the pro-
vision in the deed in -that behalf contained. The
plaintiffs having subsequently taken security from
the husband for a year’s interest due on the 14th Jan.,
1879, on the $1,000.00 mentioned in the deed of Jan.,
18%6, speaking of it as a mortgage in the account kept
in their own books with the husband, places beyond
all doubt that the deed of Jan.,1876, was executed by
way of security only for the husband’s debt, and the
form given to that deed is explicable only as by way
of evasion of the article 1801. The deed, therefore, is
wholly void and, it failing, the plaintiffs can have no
better title by the subsequent deeds whatever use was
made of the money which constituted the considera-
tion for them respectively, the greater part of which,
however, was, with the knowledge of the plaintiffs,
22}
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1888  advanced by them for payment of the husband’s debt
Kuoor to themselves and others mpon the security of the
Canmnany, ddditional charges, expressed in the deeds, respectively
G imposed by Murs. Richie upon the lands mentioned in
WIP®-" the deed of Jan. 14th, 1876. The appeal should thete-
fore be dismissed with costs and the judgment below
varied so as to dismiss simply the plaintiffs’ action in
the Superior Court with costs. .
: Appeal dismissed with costs.

Solicitor for appellant : J. R. Fleming.

Solicitor for respondents : John Aylen.
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JOHN LYNCH AND ANOTHER (DEFEN-

DANTS).. ceerreesreeren veasenees aaones anss | APPELLANTS 3

AND

FREDERIC E.SEYMOUR (PLAINTIFF).... RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Written instrument— Constructibn of—Lease or license— Authorily
to work—8 Anne ckh. 14 s. 1.

In an indenture describing the parties as lessor and lessees respec-
tively the granting part was as follows: “Doth give, grant,
demise and lease unto the said (lessees) the exclusive right,
liberty and privilege of entering at all times for and during the
term of ten years from 1st January, 1879, in and upon (describ-
ing the land) and with agents, laborers and teams to search for,
dig, excavate, mine and carry away the iron ores in, upon or
under said premises, and of making all necessary roads, &e.,
also the right, liberty and privilege to erect on the said premises
the buildings, machinery and dwelling houses required in the
business of mining and shipping the said iron ores, and to
deposit on said premises all refuse material taken out in min-
ing said ores.” There was a covenant by the grantees not to
do unnecessary damage and a provision for taking away the
erections made and for the use of timber on the premises and
such use of the surface as might be needed.

The grantees agreed to pay twenty-five cents for every ton of ore
mined, in quarterly payments on certain fixed days, and it was
provided how the quantity should be ascertained. It was also
agreed that the royalty should not be less than a certain sum in
anyyear. The grantees also agreed to pay all taxes and not to

allow intoxicating drinks to be manufactured on the premises -

or carry on any business that might be deemed a nuisance.
There were provisions for terminating the lease before the
expiration of the term and covenant by the lessor for quiet
enjoyment.

In an interpleader issue, where the lessor claimed a lien on the
goods of the lessees for a year’s rent due under the said inden-
ture by virtue of 8 Anne ch, 14 sec. 1,

Held, per Ritchie C.J., and Henry and Ta.schereau JJ., tha.t this

* PreseNT.—Sir W. J. Ritchie C.J, and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.
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instrument was not & lease but a mere license to the grantee to
mine and ship the iron ores, and the grantor had no lien for
rent under the statute. Strong, Fournier and Gwynne JJ.
conira. '

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Queen’s
Bench Division (2) by which a .verdict for the defend-
ants on the trial was set aside and judgment entered
for the plaintiff. :

This is an interpleader issue under the following
circumstances : '

The defendant Lynch having obtained judgment
against the Hastings Iron Co., the goods and chattels
in question were seized under an execution issued on
said judgment. The plaintiff claimed that $2,400 was
due him for rent of the premises on which the goods
were seized, under the statute 8 Anne ch. 14, and the
issue was_brought to test his right to the goods on
such claim. The defendant Barnum was made a
party as being interested in said judgment.

The sole question to be determined in this case is
whether the instrument under which the plaintiff
claims such rent to be due is a lease or a mere license.
Such instrument is as follows :—

This indenture made in duplicate this twelfth day
of November, in the year of our Lord One Thousand
Eight Hundred and Seventy-Eight, in pursuance of
the Act respecting short forms of leases.

BeTwEEN Frederick Elisha Seymour, of the Town-
ship of Madoc in the County of Hastings and Province
of Ontario, gentleman, known hereinafter as the
lessor of the first part, and Charles J. Pusey, of Sodus
Pdint, in State of New York, gentleman, and A.'W.
Humphreys, of the city of Brooklyn, in the State of
New York, gentleman, jointly and . severally, and

- known hereinafter as the lessees of the second part.

(1) 12 Ont. App. R. 525. (2) 70.R.471.
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WiTNESSETH : That the said party of the first part,
for and in consideration of the rents and royalties to
be paid, and of the covenants, agreements and con-
.ditions hereinafter named to be kept and performed
by the said parties of the second part, their heirs,
executors, administrators, assigns and successors hath
and by these presents doth give, grant, demise and
lease unto the said parties of the second part, their
successors or assigns, the exclusive right, liberty and
privilege of entering at all times, for and during the
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term of ten years from the first day of January, in the

year of our Lord one thousand eight hundred and
seventy-nine, in and upon that certain tract of land
" situated in the township of Madoc aforesaid, consisting
of the west half of lot number eleven, in the fifth
concession of the said Township of Madoc, containing
by admeasurement one hundred acres of land, be the
same more or less, reserving that portion thereof
_.occupied or hereafter to be occupied as roadway by
the Belleville and North Hastings Railway, and with
agents, laborers and teams, to search for, dig, excavate
mine and carry away the iron ores in, upon or under
said premises, and of making all necessary roads for
ingress and egress to, over, and across the same, to
public roads or places of shipment; also the right,
liberty and privilege to erect on the said premises the
buildings, machinery and dwelling houses required in
the business of mining and shipping the said iron
ores, and to deposit on said premises all refuse mater-
ial taken out in mining said ores. The said parties of
the second part to do no unneccessary damage to said
premises, and at the termination of this indenture,
and for three months thereafter, as well as during its
continuance, the said parties of the second part, their
SUCCESSOTS and assigns are to have the right to take

down. and remove their erections before named and to
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take away ores mined, and to use such timber as may
be found on the premises as may be required in carry-
ing on mining operations and such use of the surface
as may be needed for all other purposes appertaining
thereto.

In consideration whereof, the parties of the second
part, their heirs, executors, administrators, assigns and
successors agree to pay to the party of the first part,
his heirs and assigns, twenty-five cents of lawful
money of Canada for every ton of twenty-two hundred
and forty pounds of clean and merchantable iron ore
mined and taken away from the said premises by them
the quantity of the iron ore so taken away to be ascer-
tained by the scales and records of the Belleville and
North Hasting Railway Company or the books of the
lessees of said railway, access to whose books and
records is hereby assured to the lessor, whenever
desired by him in order to ascertain the quantity of
ore shipped and the amount of royalty due to him.
Payments of royalty are to be made quarterly on first
days of January, April, July and Ooctober in each and
every year at the village of Madoc, in the county of
Hastings, during the continuance of this lease, the
first payment to be made on the first day of April, one
thousand eight hundred and seventy-nine.

Then follows certain covenants by the lessees as to
getting out a specified quantity of ore each year, due
payment of the royalties, payment of taxes, &c., and a
provision for termination of the lease before the expi-
ration of the term. There is also a covenant by the
lessor for quiet possession and a warranty of title.

On the trial a verdict was given for the defendants,
the learned judge holding that the above instrument
was not a lease but a license. The Queen’s Bench
Division reversed this decision and on appeal to the
Court of Appeal the court was equally divided and
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the judgment of the Queen’s Bench Division was
sustained. The defendants then appealed to the
Supreme Court of Canada.

Northrup for the appellant.

There is only the one question to be determined,
namely, whether this document is a lease within the
statute of Anne or a mere license to dig and mine.

That it cannot be held to be a lease is clear on the
authority of Doe d. Hanley v. Wood (1).

In the case of Roads v. Overseers of Trumpington (2)
relied on by the respondents the circumstances were
very different and that case does not apply.

Clute for the respondent.—The document is called
a lease by the parties and contains the usual provisions
of a lease. The lessee had the exclusive right of entry.
Roads v.Overseers of Trumpington (2) is strongly agdinst
the appellant.

34b
1887

e d
Lyvor
.
SEYMOUR.

——

Sir W. J. RircHIE C. J.—(After reading the material

portion of the lease his lordship proceeded as follows):
The only question in this case is as to the character
of the instrument of the 12th November, 1878, made

" between the plaintiff of the first part and Pusey and

G

Humphries of the second part. Was it a lease of the
premises mentioned or a mere license to enter and
search and take the iron ore? If a lease it is conceded
that the respondent should succeed. '

I think it is no lease but an exclusive license or
liberty to enter on the premises mentioned in the in-
strument for the purpose of searching for and severing
and carrying away the iron ores in, upon or under the

- said premises.

The intention of the parties must be collected from

the terms of the .instrument. The language of the

(1) 2B. & Al. 724. (2) L. R, 6 Q. B. 6.

wd



346
1888

A o —4
Lynon
v.
SEYMOUR.

Ritchie C.J.

SUPREME COURT OF CANADA. [VOL. XV.

statunte under which it is claimed these goods are not

liable to be taken, 8 Anne ch. 14, is as follows:—

No goods or chattels whatsoever lying and being in or upon any
messuage, lands or tenements which are or shall be leased for life or
lives for term of years at will or otherwise, shall be liable to be taken
by virtue of any execution.

And in the second clause, which applies to the frau-
dalent removal of goods different words are used :

Any messuages, lands or tenements, upon the demise whereof any
rents are or shall be reserved or made payable.

I have been unable, after a most careful perusal and
consideration of the document in question, to discover
evidence of any intent of the parties that the lands in
question shall be leased for a term of years, in other
words, that the grantor or licensor should divest him-

‘self of the possession of the premises and the licensee

should come into it for a determinate period, but the
contrary; all that was granted was liberty to search
for and work the mines of iron ore, a grant of a smaller
interest than might have been passed by the licensor.
Had the parties intended that there should be a demise
of the land as well as the right to enter, search for,
dig and work it might have been done in simple, plain
language, which I fail to see in this deed. There is a
very broad distinction between a privilege to search
for and obtain minerals and a sole and exclusive occu-
pation of the land itself. Humphrey v. Brogden (1),
very clearly shows that while the possession of the
surface and the mine may go together the two may be
separated and then they are as distinct as several
closes, and in Keyse v. Powell (2), Lord Campbell
delivering the judgment of the court said:—

The surface and the minerals may be dissevered in title, and be-

come separate tenements, as appears abundantly from the cases
cited ; Ourtis v. Daniel, (3) ; and Humphreys v. Brogden (4).

The deed seems to me to express, very intelligently

(1) 12 Q. B. 739. (3) 10 East 273.
(@) 2E. &B. 144, (4) 12Q. B. 739.
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and but for the difference of judicial opinion I should 1888
say very clearly, what the licensor intended to grant, . Lxnon
viz., in the language of the deed: o

SEYMOUE.
The exclusive right, liberty and privilege of entering at all times = —

for and during the term of ten years from the first day of January, Ritchie C.J.
in the year of Our Lord one thousand eight hundred and seventy-
nine, in and upon that certain tract of land situated in the town-
ship of Madoc aforesaid, consisting of the west half of lot No. 11,
in the 5th concession, of the said township of Madoe, containing by
admeasurement 100 acres of land, be the same more or less,reserving
that portion thereof occupied or hereafter to be occupied as road
way by the Belleville and North Hastings Railway, and with agents.
laborers, and teams, . '

To do what?

to search for, dig, excavate, mine and carry away the iron ores in,
upon or under said premises, and of making all necessary roads for
ingress and egress to, over, and across the same, to public roads or
places of shipment; also the right, liberty and privilege to erect on
the said premises the buildings, machinery and dwelling houses re-
quired in the business of mining and shipping the said iron ores,
and to deposit on said premises all refuse material taken out in
mining said ores.

Here we have not a word as to the occupation or
possession of the land except as may be necessary to
the mining and shipping the ores discovered on the
land authorized to be searched for, but simply a right
of entry for a specific purpose and the liberty of erect-
ing the buildings, &c., required in the business of
mining and shipping the ores, and for which authority
was given to search and mine and carry away; but
we have a very significant intimation that the provi-
sion quoted was not to apply to the possession and
occupation of the land, for the deed, after providing
that the parties of the second part should do no un-
necessary damage and that at the termination of the
indenture and for three months thereafter, as well as
during its continnance the parties of the second part
should have the right to take down and remove their
erections and to take away the ores mined, it then
proceeds to deal with the use of the surface; after
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providing that the licensee may use such timber as
may be then found on the premises as may be requir-
ed in carrying on mining operations, it proceeds to
provide for the limited use of the surface in these

words :

and such use of the surface as may be needed for all other purposes
appertaining thereto.

That is, appertaining to thé mining operations. Does
not this show, negatively, that the licensee is not to

" have the use or possession of the surface not needed

for the positive purposes specified ? It appears to me
to show conclusively that the possession of the surface
and the mine were treated as separate and distinct
closes and that the privilege of the use of the timber
was confined to what might be required in carrying
on mining operations and the use of the surface was
confined to purposes appertaining tomining operations
and to those alone, and that there was no intention to
interfere with the rights of the licensor beyond what
was incident to those operations, and therefore that
the deed was not intended to interfere with the licen-
sor's dealing with the surface subject always to the
rights of the licensee with reference to searching for
and working the mines of iron ore.

I therefore think this instrument cannot be so con-
strued as to prevent the licensor, subject to such
rights of the licensee, dealing with and using the sur-
face of the land as if this deed had not been made,
either by using it for agricultural purposes or, should
a mine of coal or other mineral be discovered on this
land, working such a mine or granting a precisely
similar privilege or right of entry to any other parties
to enter and search for coal or any other minerals and
if discovered to work the mine so discovered upon
the same terms and conditions as expressed in this
license, not, however, interfering, by himself or his
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licensees, with the rights and privileges granted un-
der the deed in this case with respect to the iron ores,
the entry under this deed being merely in reference
to the iron ore no other mines or rights in other mines
being available to the licensee under this license. -

In consideration of the rights and privileges con-
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ferred the parties agree to pay 25 cts. for every ton of*

2,240 pounds of clean and merchantable iron ore mined,
payments to be made quarterly, the first payment to
be made on the first of April, 1879, and the parties
agree to mine, &c., in each year a certain number of
tons, and the parties of the second part agree to pay
all taxes and perform all statute labor assessed upon
the premises and not to allow any manufacture or
traffic in any intoxicating drinks upon said premises,
and will not carry on any business that may be deem-
ed a nuisance thereupon. There is a provision for the
termination of the license on non-falfilment of the
conditions and covenants for quiet possession and a
covenant that the licensor will warrant and secure the
parties “in the rights and privileges herein granted
them from all and every other person or persons what-
soever,” which rights and privileges are simply, in my
opinion, a license to enter and search and mine the
iron ores found and not to meddle or interfere with the
surface or the mines beyond the limited- permission
given to use the surface as before referred to. I can
discover nothing in these last provisions which are
calculated to interfere with the construction I have
indicated or to give the licensees any other and larger
rights to or interests in the lands as lessees thereof be-
yond what is given them by the express terms of the
deed. :

Srrone J.—The action in the court below ‘as an
interpleader issue directed to try the right to certain
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property seized in execution on the 7th of January,
1884, by the sheriff of Hastings under a writ of fierd
Jucias tested the Tth day of January. 1884, issued
out of the Queen’s Bench division of the high court
of justice of Ontario, upon a judgment of that court
recovered by John Lynch at his suit against the Hast-
ings Iron Company; in this issue the respondent,
Frederick Elisha Seymour, was plaintiff and the ap-
pellant, John Lynch, was defendant.

The goods in question were seized on the west half
of lot No. 11 in the 5th concession of Madoc.

The respondent claimed one year’s rent as against
the execution amounting to $2,400, under a lease bear-
ing date the 12th day of November, 1876.

The property seized has been sold by the sheriff,and
the money, $750,is now in the sheriff ’s hands to abide
the result of the interpleader issue.

There was at the time of the seizure $6,500 due for

“rent under the lease.

The lease in question is set out in the report of the
case before the Queen’s Bench division in 7 O. R. 471.

The respondent claims the proceeds of sale of the
goods to satisfy his rent under 8 Anne, ch. 14.

The appellant resists this claim upon the ground
that the instrument or the 12th of November, 1878, is
a license and not a lease, and that the statute of Anne
does not apply. The question for determination is as
to whether the instrument of the 12th of November,
1278, is a lease or amere license.

The issue was tried before Mr. Justice Patterson
without a jury, who gave judgment for the appellants
the execution creditors, holding that the instrument
in question was not a lease but a license. This judg-
ment was reversed by the Queen’s Bench division and
that decision was afterwards affirmed by the Court of
Appeal, the judges in the latter court being equally
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divided in opinion, the Chief Justice and Mr. Justice
Burton adopting the view of Mr. Justice Patterson, and
Mr. Justice Osler and Mr. Justice Ferguson agreeing in
opinion with the Queen’s Bench division. The def-
endants in the issue, the execution creditors, have now
appealed to this court. ‘

After some hesitation and fluctuation of opinion I
have come to the conclusion that the view of the
Queen’s Bench Division and of the learned judges
who agreed with them in the Court of Appeal was
correct, and that the appeal must be dismissed.

There can be no question that if we are to construe
this indenture as conferring upon the lessees an ex-

clusive right of entry upon the land—that is, a right
" to enter exclusive of the grantor—it amounts to a
demise of the land itself. Roads v. Trumpington (1) ;
Chetham v. Williamson (2). The words of grant or
demise are as follows :—

Wrenessere : That the said party of the first part, for and m
consideration of the rents and royalties to be paid, and of the
covenants, agreements and conditions hereinafter named to be
kept and performed by the said parties of the second part, their
heirs, executors, administrators, assigns and successors hath and
by these presents doth give, grant, demise and lease unto the gaid
parties of the second part, their successors or assigns, the exclusive
right, liberty and privilege of entering at all times, for and during
the term of ten years from the first day of January, in the year of
our Lord one thousand eight hundred and seventy-nine, in and upon
that certain tract of land situated in the Township of Madoc afore-
paid, consisting of the west half of lot number eleven, in the fifth
concession of the said Township of Madee, containing by admeasure-
ment one hundred acres of land, be the same more or less, reserving
that portion thereof occupied or hereafter to be occupied as road-
way by the Belleville and North Hastings Railway, and with agents,
laborers and teams, to search for, dig, excavate mine and carry
away the iron ores in, upon or under said premises, and of making
all necessary roads for ingress and egress to, over, and across the
same, to public roads or places of shipment ; also the right, liberty
and privilege to erect on the said premises the buildings, machinery

(1) L. R. 6 Q B. 56. (2) 4 East 469,
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and dwelling houses required in the business of mining and ship-
ping the said iron ores, and to deposit on said premises all refuse
material taken out in mining said ores, The said parties of the
second part to do no unnecessary damage to said premises, and at
the termination of this indenture, and for three months thereafter
as well as during its continuance the said parties of the second part,
their successors and assigns are to have the right to take down and
remove their erections before named and to fake away ores mined,
and to use such timber as may be found on the premises as may be
required in carrying on mining operations and such use of the sur-
face as may be needed for all other purposes appertaining thereto.
These words are, no doubt, to a certain extent am-
biguous, for it is not ‘clear whether it was intended to
give the lessees an exclusive right of entry, with the
power to excavate, mine and carry away iron ore
superadded, or whether it was the intention merely to
give an exclusive license to excavate and carry away
the ore and for that purpose, and as incidental thereto,
to enter upon the land. The respondent, of course,
contends for the latter construction and the appellant

for that first mentioned.

The first observation which it occurs to me to make
is, that as there is a real ambiguity in the expressions
used the deed is to be construed most strongly contra
proferentem, that is, against the grantor; and we are,
therefore, to ascribe to it an operation which would
confer upon the grantee the largest interest which the
words will admit, and this requires us to read the lan-
guage used in the sense contended for by the respon-
dent, as granting an exclusive right of entry and so
ainounting to a demise. If, therefore, there was noth-
ing else in the deed confirmatory of this construction
I should, upon this consideration alone, be prepared to
concur in the judgment of the Queen’s Bench division.

There are, however, othér provisions in the instrument
which seem to me to be conclusive of the question in
controversy. The lessees are to be at liberty to erect
on the premises buildings, machinery and dwelling
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houses. Now it is not tobe doubted that it was in-
tended that these erections should be and remain, dur-
ing the term, in the exclusive possession of the lessees
who were guaranteed the quiet enjoyment of them,
and if the exclusive possession of these houses and
buildings was to be in the lessees it follows, of course,
that the land on which they were erected should also
be and remain in the like exclusive possession of the
lessees. Then how is it possible to say that it was in-

tended to discriminate between the land occupied by

these erections and the other land comprised in the

lease ? Further, the liability to pay taxes and perform

statute labor is imposed on the lessees, a provision al-
 togetherinconsistent with the notion that they are to
~ have no interest in the land beyond that of mere li-
censees. The lessees also covenanted not to allow any
manufacture of, or traffic in, intoxicating drinks upon
the premises, and this covenant they could not pro-
perly perform unless they had the exclusive occupation
and possession of the land itself. They also undertook
not to carry on upon the premises any business which
might be deemed a nuisance, a provision which,
by itself, plainly implies an exclusive occupation by
them. There is also the claim of re-entry which, al-
though if it stood alone, might have been insufficient
to have stamped the character of a lease on the instru-
ment yet, when considered with the other clauses
mentioned, is a circumstance of great weight as war-
ranting the inference that the lessees were to have an
exclusive occupation.

All these provisions, although they might not be
conclusive if it were not for the ambiguity before
pointed out in the operative words of demise, yet,
taken in conjunction with those words and with the
principle of construction which requires the deed to

be read most strongly against the grantor, leave in my
33
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mind no doubt that the Queen’s Bench Division rightly
held this instrument to be a lease, operating as a de-
mise of the land itself and not a mere license to mine
and take away the minerals.

There is a plain distinction between this case and
that of Doe d. Hanley v. Wood (1), for in that case the
instrument which was held to be a license contained
no words of demise, like those we find in this inden-
ture, of the exclusive right of entry; had there been
such words there can be little doubt, from -what is
said by Lord Tenterden C.J. in giving the judgment
of the court, that the decision would have been
different. '

The appeal should be dismissed with costs.

FourNIER J. was also of the opinion that the appeal
should be dismissed.

HENRY J.—1 entirely concur in the views contained
in the judgment delivered by the learned Chief Justice.
This document must be read in connection with the
surrounding circumstances and with the knowledge
derived from the admissions of the parties.

The instrument undertakes to give to the parties
named as the lessees, their heirs, executors, &c., the
exclusive right, liberty and privilege of entering at
all times. What is the meaning of that? It is the
exclusive right of entering at all times on the land of
the lessor. No more than that. If they were only to
enter once it would have been very easy to say, in so
many words, “ we lease you the land for so many
years on these conditions.” But here the words used
are “ give, grant, demise and lease.” These are words
referring to certain absolute conveyances of land and
have a well known, definite meaning which can be

(1) 2B. & AL.724.
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applied to the construction of any document. Here,
under a grant or demise for ten years the grantees had
an exclusive right to enter at all times. Now,as I
stated before, if they were only fo enter once why
was it necessary to provide that they could enter at
all times ? '

The privilege of entering at all times was given for
.the purpose of allowing the grantee to search for, dig,
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excavate, mine and carry away the iron ores, and to .

make all necessary roads for ingress and egress over
the premises to public roads or places of shipment.
But if the grantees were to have a lease of the land
there was no mnecessity to give them this special
license. They were also to have the right, liberty and

privilege of erecting on the premises the buildings,

machinery and dwelling houses required in the
business of mining and shipping the said iron
ores. That is a limited license. They were to
erect buildings on the land but for a special pur-
pose. There is no general authority under this docu-
ment to put up dwelling houses, stores or barns, but
a special authority to erect certain buildings required
in the mining of said ores.

Then there are other provisions. The grantees were
to deposit on the premises all refuse material taken
out in mining said ores. These parties had a license
to work, to mine, to take and carry away the ore, and
here was a special authority given them to pile their
refuse stuff on the premises. Again, they were to do
no unnecessary damage, and were to be allowed the
use of the timber on the premises for their mining
operations “ and such use of the surface as might be
needed for all other purposes appertaining thereto.”
Their use, then, of the surface was limited and they
were to have a special right to use such timber on the

premises as might be required for their purposes.
23}
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1888 Now looking at the whole of this document what
Towox does ‘it after all amount to? Could any one say that
SETMOTE. this was a lease which would deprive the lessor from
H;;J working, say, a coal mine found on the land? That
—— " is'the way documents of this kind are to be looked at.
‘We must look to see what the words in it apply to,
and if they only apply to the subject of license we
must construe them accordingly. Words that are in-
applicable should not be considered.
. I would, therefore, look at this document with the
construction I think the whole of it bears, taking it
altogether and leaving out the effect of the two or
three words “grant, demise, &c.” These words we
must limit, I take it, in this way—*1I grant you, de-
mise to you, etc., the special right of doing so.and so
for ten years.” It is not a lease by which anything
more than this is given.

Under these circumstances I cannot come to the
conclusion that this is a lease. Under the statute
referred to the grantor has no lien for rent and there-
fore I think the judgment should be in favor of the
. execution creditors. The appeal should be allowed
and the judgment of the court below reversed.

TascHEREAU J.—The question in this case, which
seems to be a very simple one at first sight proves to
besnot so clear after all. On the trial Mr. Justice Pat-
terson ruled that it was a license ; the Queen’s Bench
Division held it a lease and in the Court of Appeal two
judges held it theone and two the other. In thiscourt
we are divided, three to three. I am of opinion that it
is a license and not a lease. Mr. Justice Ferguson calls
it a lease coupled with a license.

My judgment would be to allow the appeal. I would
adopt the reasoning of Mr. Justice Burton in the Court
of Appeal. .
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GWYNNE J.—In my opinion the indentureis a lease
of the whole lot with liberty to search for and take
out ore in any part of it, and the provision near the end
as to taking timber, and as to dealing with the sur-
face, is to enable the lessee to use the timber for min-
ing purposes and so to deal with the surface as might
be necessary for mining purposes, which acts could not
be done by a lessee of land as a farm; the condition
of these acts being authorized being that they should
be done bond fide for mining purposes.

" Appeal dismissed without costs.

Solicitors for appellants: Denmark & Northrup.

Solicitors for respondent: Clute & Williams.
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DONALD DOWNIE (DEFENDANT).....cceooe APPELLANT.

AND

THE QUEEN (PLAINTIFF)......... cosseeres. RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Criminal appeal—Indictment for perjury—Evidence of special
JSacts—Admissidbility of.

D. in answering to faits et articles on the contestation of a saisie
arrét, or attachment, stated among other things, #1st. that he,
D., owed nothing for his board ; 2nd. that he, D.,from about the
beginning of 1880, to towards the end of the year 1881, had
paid the board of one F., the rent of his room, and fur-
nished him all the necessaries of life with scarcely any excep-
tion; 8rd. that he, F., during all that t1me, 1880 and 1881,
had no means of support whatever.”

D. being charged with perjury, in the assignments of perjuryand in
the negative avermentsthe facts sworn to by D.in his answers
were distinctly negatived, in the ferms in which they were
made.

Held, that under the genera.l terms of the negative averments it was
competent for the prosecution to prove special facts to estab-
lish the falsity of the answers given by D. in his answers on
Jaits et articles,and the conviction could not be set aside because
of the admission of such proof,

Even if the evidence was inadmissible there being other charges in
the same count which were pleaded to, a judgment given on a
general verdict of guilty on that count would be sustained.

THIS was an appeal from the judgment of the Court
of Queen’s Bench for Lower (anada (appeal side)
maintaining the verdict and rejecting the motions for
new trial, and in arrest of judgment on the following
reserved case on a charge of perjury.

“ At the Criminal Term of the Court of Queen’s
Bench, held at Montreal in the month of June last,

* Presext.—8ir J. W. Ritchie C.J. and Strong, Fournier,
and Gwynne JJ.
(Mr. Justice Henry was present at the argument but died befors
judgment was delivered.y
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the defendant Donald Downie was indicted for

1888

359

pexjury. The indictment contained two separate Dowsim
and distinet counts. In the first count the defendant gy gypax,

was charged with having committed perjury in a
deposition which he had given on the 1st day of
April 1885, when he was examined as a witness in
a case then pendihg in the Superior Court, wherein

he, Downie, was plaintiff, and Frederick W. Francis -

was defendant.” )

“ By the second count, the defendant was charged
with having commitied perjury on the 8th day of
April 1887, when examined on fuaits et articles on the
the contestation of a saisie arrét or attachment made
in the same cause in the hands of one Benjamin
Clément.”

“ After the close of the case for the prosecuiion the
first count of the indictment was withdrawn from
the consideration of the jury by the court, on the
ground that there was no legal proof of the swearing
of the stenographer by whom the deposition had
been taken, and the defendant was directed to pro-
ceed to his evidence on the second count. The
assignment of perjury in this count was as follows:”

“ And further the jurors of Our Lady the Queen,
upon their oath present that:” .

“ Heretofore, to wit, in a certain suit bearing the
number one thousand and eight among the records
of the Superior Court for the District of Montreal,
in which Donald Downie of the City of Montreal,
advocate, was plaintiff, and Frederic W, Francis was
defendant, upon the contestation of a writ of saisie
arrét after judgment issued therein by the said
Donald Downie against the said Frederick W.
Francis, in the hands of Benjamin Clément in his

quality of curator as garnishee, whose declaration
declared that he owed the said Frederick W. Francis
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1888  a life rent which life rent the said Frederick W.

Downm Francis contended was unseizable by reason of its

Taz Quesy, PEING an alimentary allowance, he the said Donald

—— Downie was during the trial of the issues raised

upon the said garnishee’s declaration duly examined,

on the part of the said Frederick W. Francis, upon

interrogatories sur faits et articles, and was then and

. there duly sworn, to wit, on the eighteenth day of

April 1887, before the Honorable Mr. Justice Ouimet

then holding the Superior Court at the Oity of

Montreal aforesaid, and did (sic) (the word *then”

is not in the indictment,) and there upon his oath

aforesaid, falsely, wilfully and corruptly depose and

swear in substance and to the effect following :

that he owes nothing either legally or morally in

any way for board or other small items, all of

which debts had been paid by him, the said

Donald Downie long ago. That the said Frederick W.

Francis from about the early part of one thousand

eight hundred and eighty till towards the end of

one thousand eight hundred and eighty-one, owed

him, the said Donald Downie for everything which

went to make up the necessaries of life, not only for

the rent of his rooms, but his whole living during

that period of time without any interruption scarcely

except a day or two at a time, when he might have

been elsewhere, he lived at his the said Donald

Downie’s expense altogether. That he the said

Donald Downie always paid his own board. That

he and the said Frederick W. Francis lived together

during one thousand eight hundred and eighty and

one thousand eight hundred and eighty-one. That

the said Frederic W. Francis lived with him the

said Donald Downie and depended upon him ex-

clusively for his livelihood (sic) and the said
Frederick W. Francis had no means of any kind :
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The negative averments to this second count of the 1888
indictment are as follows: . Dowsm
“ Whereas in truth and in fact the said Donald pg, &,EEN.
Downie did at the time of answering the said inter- ~—
rogatories sur faits et articles and does still owe.for
board and other small debts, and more particularly
to one Madame Duperrousel and to one Larin, and
all of such debts had'not then and have not yet been
paid and he did not pay his board wherever he lived
and he did then and does now owe for that purpose;
and whereas in truth and in fact the said Frederick
'W. Francis from the early part of one thousand eight
hundred and eighty till towards the end of one
thousand eight hundred and eighty-one did not owe
the said Donald Downie for everything which went
to make up the necessaries of life, and did not owe
him for rent of his rooms and his living during the
whole or any considerable part of that time, and did
not during that period live altogether at the said
Donald Downie’s expense without any interruption
scarcely, and in truth and in fact the said Frederick
W. Francis did not, during the years one thousand
eight hundred and eighty and one thousand eight
hundred and eighty-one, depend exclusively upon
the said Donald Downie for his livehood (sic) and it
is entirely false that the said Frederick W. Francis
had no means of any kind.”

“ But on the contrary during that period from the
month of December, one thousand eight hundred
and seventy-nine, to and including November, one
thousand eight hundred and eighty (sic) (the word,
he, is omitted in the indictment), received from his
mother’s estate divers sums of money, amounting in
- all to fifteen hundred and forty dollars, which he
used for his support and otherwise, and during the
period from February, one thousand eight hundred
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1888 and eighty-one, to August, one thousand eight hun-
Dowum dred and eighty-one, (at which date the said Fred-
e QUEE «. erick W. Francis left for the city of New York, in the
——  United States of America, and was absent for more
than one year) the said Frederick W. Francis incurred
personal debts at different places and to different
people for rooms and board which were charged

against himself.”

“ And the said Donald Downie did thereby commit
wilful and corrupt perjury.”

In September last the defendant moved to quash
the indictment as illegal, irregular, vague and insuffi-
cient in law for among other reasons.

“%thly. Because the plaintiff has not set out or alleged
in said indictment clearly or legally the depositions
or answers of defendant against which perjury is
assigned, nor recited intelligibly any part thereof, in
the manner in which he is bound to do in order that
the same may be negatived by him, the matters and
allegations against which perjury is assigned mnot
being positive or. precise statements and not being
positively and precisely negatived by the plaintiff in
the said indictment as required by law, said affirm-
ative averments being merely relative terms and
matters of opinion, not being positively negatived
nor susceptible of being precisely or positively denied
in the terms and manner required by law.”

“ This motion to quash was rejected. The defendant
pleaded not guilty and at the trial which took place be-
fore me in the term of November last, the prosecution
adduced evidence on both counts, but having failed
to prove the first count, that conunt as already stated,
was withdrawn from the jury, who brought in a ver-
dict of guilty on the second count.”

- “The record in the case of Downie against Francis
was proved, including the writ of saisie arrét in the
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- hands of Benjamin Clément,as curator, the declaration 1888
of 01émgnt as garnishee, the contestation of the saisie Dmm
arrét by Francis, the rule for faits et articles, the oath Teg ‘3;3 _—
taken by Downie before judge Ouimet and his an- ——
swers on faiis et articles, and the signature thereto.”

“The following are the most important parts of the
oral evidence adduced by the prosecution to prove
the other facts on which perjury was assigned.”

“ Frederick W. Francis, the private prosecutor. Be-
came acquainted with Mr. Downie, the defendant in
1878. My mother was interdicted at the end of 1879
and I commenced to act as curator in 1880. I became
intimate with defendant in the spring of 1880. I
went to board at Mr, Downie’s house. Up to that
time I lived on the money I drew from the estate of
my mother. From the beginning of 1880 till October
1880, I drew from that source something over $1500.
Mr. Downie was aware of my circumstances from the
end of May 1880. In May 1880 I was indebted to
him for board. At the end of May 1880 or end of
June 1880 he capiased me for the amount of about
$42 or $40 odd dollars I owed him for board till that
time. Mr. Mercier, the bailiff, arrested me and I set-
fled the next morning and this settled all accounts
between myself and Mr. Downie up to that time.”

“In June and July of that year, I boarded at Frank
Larin’s and a few weeks at Mde. Duperrousel. Mr.
Downie paid nothing for my board or for necessaries
of life to Mr. Larin or Madame Duperrousel, during
“that time. I paid for my own board to these parties.
During the entire month of August 1880 I was at
Lachute and may have run to Montreal for a day or
two, but substantially T was there all the month. Mr.
Downie was there also. I returned to Montreal in the
" end of August or the first September. The expenses
of the party consisting of Mr: Downie, his sister; two
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Misses Burroughs, Mr. C. 8. Burroughs, Wm. Burroughs-
and myself, were paid by us all in equal shares of
$10 a piece. I paid my share. After returning to
Montreal, I boarded at Frank Larin’s in September
and October of 1880. Mzr. Larin sued me for part of
my board which I have not paid. To the best of my
belief Mr. Downie was boarding at Larin’s in Septem-
ber and October. He did not pay my board and was
sued for his own board, at the same time that I was
sued myself” ‘

“In October I was removed from the curatorship of
my mother and Benjamin Clément was appointed
conseil judiciaire. Froin that time October till the end
of 1880, I received $40 from the curator Clément. It
was to Downie’s knowledge, for he received $14 or $15
of the $40, and he received this $14 or $15 on an order
I gave him on Clément. I paid my board or was charg-
ed with it from October 1880 to the end of 1880. Mr.
Downie paid nothing for me during that time. Dur-
ing January, February and March, 1881, I had part
of a room rented on Bleury street, at Mrs. Radford’s
with Mr. Downie and one Hipple. Mr. Downie paid
one month, Hipple paid another month and Mrs. Rad-
ford still holds me responsible for another month.”

“ After March, 1881, I lived at the Victoria Hotel in
this city, Latour street. In April, May, June, July
and August I incurred an indebtedness for my board
towards Britain proprietor of the hotel.”

“Having read answers of Mr. Downie on faits et
articles in the case of Downie, Francis & Olément,
tiers saisie. What is stated in Downie’s answers as
averments of second count of the indictment is
untrue.” ,

“John Murray Smith, Manager of the Bank of Tor-
onto, at Montreal, deposed he had paid to Francis the
last witness, as curator to his mother, two dividends
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of $525 each, The first was paid after the 1st Decem- 1888

ber, 1879 and the second after the 1st June, 1880.” Dowxiz
Médard Edouard Mercier, Bailiff :— 1n May or June 1y, v pox.

1880, I executed a capias at the instance of Downie —

against Francis and arrested the latter on a claim
of about $40 for board, I think, up to that time.

Francis settled by giving me a cheque for debt and
costs.” . )
Benjamin Clément, said:—* I am curator tothe mother
" of Francis.” Since January, 1881, and from 15th Oc-
tober, 1880, I was her conseil judiciaire. Mary Power
is the mother of Francis. After I came judicial ad-
viser 1 paid Prancis $5, $10, $5 and $24.96. 1 paid.
Downie on the 23rd November, 1880, on an order
from Francis $7.50 on account of $15.”

Eliza Osbert, femme de Aubain Duperrousel, dit:—
Je connais le défendeur Downie, et Francis. Ils venai-
ent & mon restaurant en 1880. Downie me doit de
Pargent pour pension vers 1880. Il venait avec Fran-

"cis pendant quil Downie; pensionnait chez moi.
Francis ne me doit rien. Il m’a toujours payé tout
ce qu’il me devait. Je ne puis dire qui m’a payé la
pension mensullement, mais Francis a toujours payé
les extra. Tant qu’ils ont pensionné ensemble, la
pension a toujours été payée quelquefois par l'un et
d’autres fois par I’autre. Il ne m’est rien dfi par Mr.
Downie pour ce temps.”

“ Une semaine ou deux aprés que Francis efit laissé
la pension il est venu chez moi et il a payé la bal-
ance qu’il me devait. Les extras étaient toujours
payés comptant et c’est Francis qui les payait.”

“Transquestionné.—Downie et Francis ne sout
jamais venus prendre des diners & la carte aprés
avoir pensionné chez-moi. Downie me devait $12,
et il ne revenait plus.”

“ A un juré.—Cette somme de $12 m’était due pour
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pension aprds que Francis fit parti de chez-moi.”

“ Chacun d’eux payait sa propre pension et jamais
I'un pour l'autre.”

“Francis Larin—I know defendant Downie and
Francis. Ikept Princess Louise hotel in Montreal in
1880. Both boarded with me during that year.
They kept separate accounts. They were boarding
with me at two different periods of the year, first in
the spring of 1880. Mr. Francis paid me his board
and in the fall Francis did not pay his board and I
obtained judgment against him for a balance of his
board and I still hold him responsible for that bal-
ance. Mr. Downie never paid any thing for Mr.
Francis’ board.”

“Mr. Downie left a balance due me for board for
which I have got a judgment against him. I have
not been paid, but my estate has gone into insol-
vency. I have never been paid, but I went into
insolvency in 1883, and Mr. St-Amand, who got the
judgment, has been paid since my estate went into
insolvency three years ago. My judgment against
Francis has not been paid and is still due tomy
estate. Mr. Francis paid almost all the extras they
had and if Francis had no money I would charge
them to him.”

“Upon the application of the private prosecutor

"through Mr. Kerr his counsel and with the permi-

sion of the court, the addition in schedule A hereto
annexed was made to the present case to form part
thereof as if inserted immediately before the words,
after the hearing of the motion on the present page.
After the hearing of motions in arrest of judgment
and for new trial made on behalf of the defendant "
Downie, I reserved for the decision of the Court of
Queen’s Bench, appeal side, under the authority of
the section 259 of the revised statutes of Canada,
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c. 174, the following questions :—

1888

86%

“ 1st. Was the assignment of perjury on that part Dowmm
of the defendant’s answers on faits et articles, that the 1. Q,UEEN

said Frederic W. Francis from about the early part
of one thousand eight hundred and eighty till
towards the end of 1881 owed him, the said Donald
Downie, for everything which went to make up the
necessaries of life, not only for the rent of his rooms,
but his whole living; during that period of time
without any interruption scarcely, except a day or
two at a time, when he might have been elsewhere
he lived at his the said Donald Downie’s expense
altogether, that the said Frederick W. Francis lived
with him the said Donald Downie, and depended
upon him exclusively for his livelihood,” suffi-
ciently negatived in the mnegative averments of
thé indictment as above indicated, to authorise the
prosecution to prove special facts not specifically
alleged in the negative averments such as that he,
Francis, had paid to Downie in May or June 1880
$42 for having boarded at his house in the month of
May 1880, that he had paid his board to Madame
Duperrousel and part of his board to Francis Larin
and was held liable by the latter for part of his board
during the months of September and October 1880,
that he was also held liable for part of his board at
Mrs. Radford’s during the months of January, Febru-
ary and March 1881, ‘and by Britain for having
boarded at the Victoria Hotel in the months of April,
May, June, July and August 1881, and also that he,
Downie, had received from Francis an order on
Benjamin Clément for $15, on account of which

Clément had paid him, Downie, $7.50 in November

1880.”

“If the evidence of the above facts was legal the
verdict should be sustained.”
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“ 2ndly. Should the evidence so adduced be held to
have been illegally allowed could a general verdict
be given on the assignments of perjury based on
the other facts sworn to by Downie, which assign-
ments of perjury were properly negatived and proved
but were comprised in the same count ?”

“Ifthe evidence adduced on part of the charges made
in the indictment be held to have been illegally
allowed, but that it is held that a general verdict
could be given, there being other charges in the same
count which were properly proved, then -the verdict
should be upheld. If on the contrary a general ver-
dict could not be given under the circumstances, the
verdict should be set aside and either the motion in
arrest of judgment or the motion for a new trial
which were made by the defendant should be granted.”

“No sentence was passed and the defendant was
admitted to give bail for his appearance at the sittings
of the Cowrt of Queen’s Bench, Criminal side, on the
first day of March next.”

(Signed) “A. A. DORION.
C.J.Q B

“Schedule A—Amendment to reserved case. Regina
v. Downie. Added upon application of prosecution.

“The evidence for the prosecution having been clos-
ed, the defendant, through his counsel, Mr. St.-Pierre
submitted that there was no sufficient evidence to go
to the jury. I ruled against him and he then pro-
duced several witnesses and among others, Jane Mo-
Candish, wife of Isaie Radford and George Britain.”

Hall Q.C. for the Crown objects to the hearing of
the appeal for want of jurisdiction on two grounds :

1. That from a decision of the court of crown cases
reserved there is no appeal.

2. That no leave to appeal was granted or applied
for. The objections were overruled.
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' McCarthy Q.C. and McIntyre for the prisoner. 1888
The indictment was defective in not alleging the Dowstm’
particular matters in which the perjury consisted. Tmz(s;mnn;.

Bradlaugh v. The Queen (1); Rex v. Hepper (2) ; Rex ——

v. Parker (3) ; Rex v. Sparling (4). . '
"And this defect is not cured by the verdict Hey-

mann v. The Queen (5) ; Aspinall v. The Queen (6) ; The

Queen v. Goldsmith (7); Rex v. Mason (8).

b Hall Q.C., for the crown cited The Queen v. Web-

ster (9) ; The Queen v. Watkinson (10) ; The Queen v.

Adams (11) ; Taschereau’s Criminal Law (12).

" 8ir W. J. Rircrie C.J.—Concurred with Strong J.

-StRONG J.—This was a case reserved for the opinion of
the Court of Queen’s Bench by the learned Chief Justice
of that court (who presided at the trial of the appel-
lant on an indictment for perjury) pursuant to the
Revised Statutes of Canada, chapter 174, section
259, making provision for the reservation and disposi-
tion of any question of law arising on the trial of a
person who may be convicted upon an indictment for
treason, felony or misdemeanor.

.The Court of Queen’s Bench affirmed the conviction
but were not unanimous in that judgment, one of the
‘learned judges, Mr. Justice Cross, having dissented
from the majority of the court. The defendant was
therefore entitled by section 268 of the act before
. referred to (as amended by chap. 50 of the acts of 1887)
to appeal, as he has done, to this court.

(1) 2Q. B. D. 569; 3 Q. B. D. (6) 2Q. B.D. 48,

607. ) ) (MHL.R2CCT4
(2 1R. & M. 210. (8) 2T.R. 58]
(3) 1C. & M. 639. . (9) 8 Cox C. C. 187.
(4) 1 Str, 487. (10) 12 Cox C. C. 271,
(5) L. R. Q. B. 102, (11) 14 Cox C. C. 215,

(12) 1 Ed. vol. 2 p. 353.
24
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The question we have to determine is of course
limited to the point of law reserved by the case stated
by the Chief Justice for the opinion of the appeal side
of the Court of Queen’s Bench, and we are not at
liberty to take into consideration any other matters of
law even though they may appear on the record or on
the face of the proceedings stated in the case reserved.

The indictment contained two counts. The first
count having been abandoned by the crown need not
be further mentioned. The second count upon which
the ftrial proceeded charged the defendant with
having falsely and corruptly sworn to certain state-
ments in answering interrogatories on fuits et articles
in a case before the Superior Court wherein the
appellant was plaintiff and one Frederick William
Francis was defendant. There are three distinct state-
ments alleged to have been sworn to by the defendant
on which perjury is assigned in this second count. As
regards the first and third of these statements no
question has been reserved, and with them we have
now nothing to do, being entitled to assume upon the
case reserved that the assignments as regards them were
properly pleaded, and that the evidence received at the
trial as relevant to those charges was legally admissible.
The objection to the sufficiency of the count which
we have to consider relates to the second of these
statements and the assignment of perjury applicable
to it.

The indictment alleges that the appellant swore
that Francis from about the early part of 1880 till
towards the end of 1881 owed him, the said Donald
Downie, for everything which went to make up the
necessaries of life, not only for the rent of his rooms
but bhis whole living; during that period of time
without any interruption, scarcely, except a day or
two at a time when he might have been elsewhere, he
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lived at his the said Donald Downie’s expense alto- 1838

gether ; that the said Frederick W. Francis lived Dow~ig
“ with him the said Donald Downie and depended
upon him exclusively for his livelihood and the said
Frederick W. Francis had no means of any kind.”
Upon this perjury is assigned by purely negative
averments in the terms of the allegation itself, without
any averment of the affirmative facts by which such’
negative was to be established. The questions re-
served were, whether the sworn statements of the
defendant  so alleged to be false were sufficiently
negatived in the negative averments of the indictment
as above indicated to authorise the prosecution to
prove special facts not specifically alleged in the
negative averments, such as that he, Francis, had paid
to Downie in May or June 1880 $42.00 for having
boarded at his house in the month of May 1880 ; that
he had paid his board to Madame Duperrousel and part
of his board to Francis Larin and was held liable by
the latter for part of his board during the months of
September and October, 1880 ; that he was also held
liable for part of his board at Mrs. Radford’s during
the months of January, February and March, 1881,
and by Britain for having boarded at the Victoria
Hotel in the months of April, May, June, July and
- August, 1881; and also that he, Downie, had received
from Francis an order on -Benjamin Glement for $15,
on account of which Clement had paid him, Downie,
$7.50 in November, 1880.

If the evidence of the above facts was legal the
verdict was to be sustained.
2ndly. Should the evidence so adduced be held to
have been illegally allowed could a general verdict be
given on the assignments of perjury based on.the
other facts sworn to by Downie, which assignments
of perjury were properly negatived but were comprised
243

v.
THE QUEEN.

- Strong J.
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in the same count.

If the evidence adduced on part of the charges
made in the indictment should be held to have been
illegally allowed, but it should be held that a general
verdict could be given, there being other charges in
the same count which were properly proved, then by
the terms of the case reserved the verdict should be
upheld. If on the contrary a general verdict could not
be given under the circumstances, the verdict should
be set aside and either the motion in arrest of judg-
ment or the motion for a new trial which was made
by the defendant should be granted.

The questions thus raised are virtually questions not
of evidence but of pleading. For it cannot be doubted
for a moment that the evidence objected to was rele-
vant to establish the perjury assigned in the second
assignment before referred to. It is said, however,
that the indictment was so vague and general on this
head, that no evidence should have been admitted in
support of the negative averments of perjury before set
forth and that the evidence of the witnesses stated in
the case should therefore have been rejected. As au-
thorities for this proposition the appellant relied on
two cases, Rex v. Hepper (1), and Regina v. Parker
(2). In my opinion neither of these cases sustains the
appellant’s contention. The first case, that of Rez v.
Hepper (1), was an indictment for perjury which had
either been found in the Court of King’s Bench or
removed there by certiorari the record in which
(the defendant having of course pleaded) had been
sent down for trial on the civil side at the misi
prius sittings held before the Chief Justice, Lord
Tenterden, who by reason of his powers being
limited to the trial of the issue contained in the com-
pleted record sent to him to try, had therefore no juris-

(1) R.&M.210; 1C. &P.608.  (2) C. & M. 639,
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diction to entertain a motion to quash the indictment, 1388

. to admit a demurrer, or to arrest the judgment. The Downm
indictment was for perjury against an insolvent deb- . &U _—
tor for falsely swearing that his schedule contained a St
full and true account of all his debts and the assign- =~ o
ment was in terms a bare negation of the oath, with- -

out any affirmative allegation showing in respect of

what omitted debts the falsity consisted. The Chief
Justice holding that the indictment would for its
vagueness and generality have been bad on demurrer,

and that a conviction if obtained would be rendered
ineffectual by an arrest of judgment, refused to try the

case (all he could do) and accordingly struck i1t out of

his paper. It is to be observed that in this case of

The King v. Hepper, the indictment contained but the

single assignment mentioned and not other charges in

respect of which the pleading would have been good

as in the present case. It is to be remarked of this

case that it stands alone and no similar authority has

been cited or can be found. In the present case it was
properly held that a demurrer would not have been
sustained nor could the judgment have been arrested

for the mere generality of the pleading. The decision

of the learned Chief Justice on both these points has

the support of the highest authority, the opinion of the

judges who advised the House of Lords in the case of
Mulcahey v. The Queen (1), delivered by Mr. Justice

Willes, and the decision of the House proceeding on

the advice so given, particularly that of Lord Chelms-

ford, the first being adistinct authority that after a gen-

eral verdict upon a count framed as this is, the gener-

ality of the terms in which one of the three distinct
charges of perjury contained in this count was assigned

would be no ground for arresting the judgment and the
opinion of Lord Chelmsford distinctly laying it down

(1) L R, 3. H. L, 306.
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that there can be no demurrer to a part of one of the
counts of an indictment. The consequence is that it is
impossible to say that this pleading was bad. Then if
the pleading is to be considered as sufficient, the only
other remaining objection can be that of relevancy. No
case can be produced in which relevant evidence
has been rejected upon the trial of an indictment after
aplea of not guilty upon the ground of the insufficiency
of the pleading. The force of this was felt by Lord
Chief Justice Tindal in Regiwna v. Parker, the other
case cited by the -appellant, who told the counsel
objecting to the evidence that he cught to have demur-
ted, and that not having done so he did not see how
the evidence could be excluded. It is true that in
that case the Chief Justice afterwards prevailed upon
the prosecution to withdraw the evidence objected to,
but that was no ruling or decision, but merely an
appeal to the sense of justice and fairness of the coun-
sel for the crown. Lord Chief Justice Tindal’s ob-
servation in this casethat one of the assignments might
have been demurred to separately from the other as-
signments contained in the same count is most dis-
tinctly over-ruled by Lord Chelmsford’s observations in
Mulcahey v. The Queen where he says:

I have always understood that a demurrer must be to the entire
count or plea and not to a part of it. /

It is therefore apparent that the King v. Hepper is
not an authority sufficient to sustain this appeal, and

+ further, that upon principle and apart from authority

the appellant must fail since the only possible objec-
tion to the admissibility of the evidence in question
could be that it was irrelevant to the issue raised by
the plea of “not guilty,” a proposition which could
not possibly be for a moment entertained. Further,
the objection that this mode of pleading is vicious as
being too vague and general whether regarded as one
of a substantial or a technical character is, I think,
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met by the following language of Mr. Justice Willes 1888
in delivering the opinion of the judges in Mulcahey v. Downis

The Queen already alluded to. That very learned judge qp, (g;mmn.
there said : —
lStrong 1.

Moreover, and this is the substantial answer to these objections,
an indictment only states the legal character of the offence and
does not profess to furnish the details and particulars, These are
supplied by the depositions and the practice of informing the pris-
oner or his counsel of any additional evidence not in the depositions
which it may be intended to produce at the trial. To make the
indictment more particular would only encourage formal objections
upon the ground of variance which have of late been justly dis-
couraged by the legislature.

These observations certainly throw much doubt on
the case of Rex v. Hepper if they do not actually dis-
credit it as an authority, but it is sufficient for the pre-
sent purposes to say that the last named case does not,
for the reasons given, apply to the question raised on
this appeal and apart from it there is not a shadow of
anthority to support the defendant’s pretension.

The conviction must be affirmed.

FourNIER J. was of opinion that the appeal should
be allowed for the reasons given by Mr. Justice Cross
in the Court of Queen’s Bench.

GwyYNNE J.—The only question before us is that
which was reserved under sec.259 of ch. 174 of the Re-
vised Statutes of Canada, namely, whether in an indict-
ment for perjury the perjury charged was sufficiently
assigned to authorise the prosecution to give evidence
of certain particular facts which were tendered and
received in evidence for the purpose of establishing
the perjury as assigned in the indictment.

The indictment charged that the defendant Downie
in a certain suit among the records of the Superior
Court for the district of Montreal, in which the said
Downie was the plaintiffand one Frederick W. Francis
was' defendant upon the contestation of a writ of
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1888  sgisie arrét after judgment issued therein by the said

Dowsm Downie against the said Francis in the hands of Ben-

Trg (3;IEEN_ jamin Clement in his quality of curator as gainishee

Gwymmed whose declaration declared that he owed the said

-  TFrancis a life rent, which life rent the said Francis con-

tended was unseizable by reason of its being an alim-

entary allowance, he the said Downie was during the

trial of the issues raised upon the said garnishee’s dec-

laration duly examined on the part of the said Francis

upon interrogatories sur faits et articles, and was then

and there duly sworn, &c., &c., and did upon his oath

falsely, wilfully and corruptly depose and swear in
substance, and to the effect following (1).

This being the defendant’s oath as stated in the
indictment the perjury charged was assigned as
follows (2).

Now the evidence, as to the admissibility of which
the question was reserved, was that of persons with
whom Francis had boarded during different parts of the
periods named in the assignment of perjury, namely,
between the months of December, 1879, and Novem-
ber, 1880, and between the months of February and
August, 1881, for the purpose of establishing that
during those periods Francis was supplied with board
and lodging by those persons at his own charge and
not at all at the charge and expense of Downie, and
also evidence of Downie having, in November, 1880,
received from Clement, the curator of Francis’ mother’s
estate the sum of $7.50 on account of a draft for $15,
made by Francis upon Clement in Downie’s favor,
and also that Francis having been arrested by Downie
about June, 1880, paid to him $42 for boarding in
Downie'’s house in May, 1880.

The evidence was, in my opinion, clearly admis-
sible. The caseis very different from that of Rez v. H ep-

(1) See p. 360. (2) Bee p. 361.
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per (1) to which it has been likened. In that case the 1888
indictment charged that the defendant had in an oath - Downix
taken by him in the Insolvent Debtor’s Court falsely, Tam &mnm
wilfully and corruptly sworn that a schedule filed — _ .
" by him in the court contained a full, true and perfect Tmne o
account of all debts due to him at the time of present--
ing his petition to the Insolvent Court, and the
assignment of the perjury was that in truth and in
fact the said schedule did not contain-a full true and
perfect account of all debts due to him at the
time, &c., in naked negation of the terms of the
oath without averring wherein the schedule was
untrue, imperfect and defective. The defendant thus
was in effect charged with having falsely, wilfully
and .corruptly omitted to insert in the schedule some-
thing which was within his knowledge and which it
_ was his duty to insert, the omission of which made

the schedule which he had sworn was a true state-
ment of all debts owing to him to be false, without
pointing out what was the particular matter omitted
which made the statement in the schedule to be false.

The indictment in the present case is very different;

the perjury assigned in it is not a simple negation of

the truth of the defendant’s oath, although that,
perhaps, would have been sufficient, having regard to

the nature of the.oath which, in substance, was that
Francis owed Downie, from the early part of 1830
until towards the end of 1881, for everything which
went to make up the necessaries of life, not only for

the rent of his rooms but his whole living during that
period of time without interruption scarcely—that he,
Downie, and Francis lived together during the years
1880 and 1881, and that Francis had no means of any
-kind, but depended upon him, Downie, exclusively

for his livelihood. And the assignment, besides

(1) Ry. & M. 210,
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denying all this to be true, points out in the para-
graph beginning with the words “ but on the contrary
&ec., &c.,”’ the particular parts which are relied upon
as false, wherein it is alleged what means Francis
had, and that during certain named periods he sup-
ported himself at his own cost and was not at all
supported by Downie: and the evidence given (the
admissibility of which is under consideration) was in
support of the averments contained in that paragraph.
It was not at all necessary that in order to be allowed
to prove the averment that Francis had supported him-
self during certain named periods or any part of such
periods the indictment should have gone further and
stated where Francis lived during those periods and,
if at hotels or lodging houses, the names of such
hotels and lodging houses and of the proprietors of
them and the amounts which accrued due to each,
the utmost that the defendant could have any right
to be informed of was that during certain periods the
prosecutor intended to prove that Francis had main-
tained himself at his own cost and charges and that

" he was not maintained by Downie as the latter hLad

sworn he had been.
Appeal dismissed without costs.
Solicitor for appellant: S. Pagnuelo.
Solicitor for respondent: Geo. Duhamel.




VOL. XV.] SUPREME COURT OF CANADA. 879

ROMEO H. STEPHENS....ccee vevereeee. . APPELLANT ; 1888

A s 24
AND * March 2.

CHARLES CHAUSSE.........ccoceeven seeees RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Elevator— Negligence of employees—Liability of landlord—Dam-
ages—Ari. 1054, C. O.—Vindictive damages—Cross-appeal.

On the'13th April, 1883, C. an architect, who had his office on the
third flat of a building in the City of Montreal, in which the
landlord had placed an elévator for the use of the tenants, desir-
ing to go to lis office went towards the door admitting to the
elevator and seeing it open entered, but the elevator not being
there, he fell into the cellar and was seriously injured. In an
action brought by C. against R., the landlord, claiming damages
for the suffered injury and loss, it was proved at the trial that
the boy, an employee of R..in charge of the elevator, at the time
of the accident had left the elevator with the door open to go
to his lunch leaving no substitute in charge. It was shown also
that C. had suffered seriously from a fracture to his skull, had
been obliged to follow for many months an expensive medical
treatment and had become almost incapacitated for the exer-
cise of his profession. C. had been. in the habit of using the
elevator during the absence of the boy. The trial judge award-
ed C. $5000 damages, and on appeal to the Court of Queen’s
Bench (appeal side) P. Q. that amount was reduced to $3000 on
the ground that C. was not entitled to vindictive damages. On
appeal to the Supreme Court of Canada ;

Held, affirming the judgment of the court below, that R. was liable
for the fault, negligence and carelessness of his employee O,
and that the amount awarded was not unreasonable.

Held also, that the sum of $5000 awarded by the Superior Court
was not an unreasonable amount and could not be said to
include vindictive damages, but as no cross-appeal had been
taken the judgment of the Superior Court could not be
restored.

APPEAL from a judgment of the Court of Queen‘s
Bench for Lower Canada, rendered on the 30th of Sep-

*PreseNt-—Sir W. J. Ritchie C. J. and Strong, Fournier, Henry
and Gwynne JJ.
(1) Art.1054°C. C,
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tember, 1887, by which the judgment of the Superior
Court of the 80th' June, 1885, for $5,000 was reformed
and the damages awarded respondent reduced to the
sum of $8,000 with interest and costs.

This was an action of damages brought by the res-
pondent against the appellant under the following
circumstances :

. The respondent, who is an architect residing in the
city of Montreal, was lessee of two apartments in the
building known as the Ottawa Hotel, of which build-
ing the appellant is proprietor. By the lease it was

stipulated that the respondent should have the right

to use the elevator in the premises.

On the 18th April, 1883, during the existence of the
lease, the respondent entered the building from the
street, and desiring to go to his office went towards
the door of the elevator, and not seeing the appellant’s
employee, but seeing the door of the elevator open
which indicated that the elevator was at its place to
receive him, the respondent advanced to enter the
elevator and fell through the opening to the cellar,
where he was afterwards picked up unconscious and
nearly dead. He was immediately taken to the
hospital, and remained for many days between life and
death. His skull was fractured and he was inca-
pacitated from attending to his business for about a
year.

To the respondent’s action the appellant pleaded:
That if the said plaintiff met with the accident and
suffered injury and loss, as set out in the said plain-
tiff’s declaration, it was through his gross negli-
gence and wilful acts ; ’ -

“ That the said plaintiff without any right so to do
was in the habit of bursting open the door leading
to the elevator in question and of removing the fast-
enings to the same, and of making use of said eleva-
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* tor, notwithstanding the protestations of the said
defendant and notwithstanding that defendant fre-
quently notified the plaintiff to cease from interfer-
ing with and making use of said elevator.”

£
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At the trial in addition to the facts afbo‘ve, stated it

was proved that the elevator was in the care of an .

employee of the appellant, a lad aged fourteen years,
and that on the 18th of April, 1883, the boy left the
elevator on the level of the ground floor with the door
open, and went out to take his lunch, and during his
absence the accident happened.

As to damages it was proved that the respondent had

suffered for many months and was obliged to undergo
medical treatment for a period of over ayear ; had paid

to one physician alone the sum of ons hundred and.

. eighty dollars, had been left an invalid and lost the
" sense of hearing in his right ear ; had lost his clientéle
and had been kept away from his business, (which had

been bringing him an income of about $2000 a year)

for a period of over twelve months.

'p The Superior Court presided over by Mr. Justice
Jetté condemned the defendant to pay to the plain-
tiff the sum of $5000 by way of damages, but the

Court of Queen’s Bench sitting in appeal reduced the

damages to the sum of $3000, on the ground that ap-
pellant was not liable to any vindictive damages, but
only to such actual damages the respondent had suf-
fered, and that such damages should, under the circum-
stances, have been established at such reasonable

amount as would idemnify the respondent for his loss.

Carter for appellant.

The only point which I can press upon the court is .

thatfthere was contributory negligence on the part
. of the respondent who was an architect. The evidence
shows that the respondent was in the habit of making
use of the elevator without the use of the boy who was
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1888  in charge. Every person ought to be on their guard
Srepmeys When using an elevator. Wharton on Negligence (1);
Cranes. Dalloz, Rep., Gren., Vo. Imprudence, (2).

—_ Saint Pierre for respondent was not called upon.
Ritehie C.J. ’

— Sir W. J. Rircmik C. J.—We do not think it neces-
saro to call upon the counsel for the respondent in this
case, A grosser case of negligence could not be sub-
mitted for the opinion of the court. Considering the
public and extensive use of elevators I think that we
would be giving a most unjust judgment if we
allowed this appeal. It is much like the case where a

_ person opens his store and leaves a trap door open at
the entrance. If a customer came in and fell into
the trap could it be said he was guilty of contributory
negligence? The appeal should be dismissed with
costs.

StroNG J.—I should be prepared in this case to re-
store the judgment of the Superior Court, but as the
other members of the court are of a different opinion
I concur in simply dismissing the appeal with costs.
I am quite satisfied that this is a case in which negli-
gence is established beyond all question. It is the
duty of the proprietors of elevators to see that they -
have in their employ careful and competent employees,
and if they omit this duty they are responsible to those
who in lawfully using the elevators may suffer from
their neglect. There is not the slightest evidence of
contributory negligence. Iam of opinion that the ap-
peal should be dismissed with costs.

FouRNIER J.—As there has hot been a cross-appeal
taken I am of opinion that the judgment of the Court
of Queen’s Bench should be confirmed.

HENRY J.—If there had been a cross-appéal, I might
(1) P. 300 and notes. (2) Vol. 4, P. 226, Nos. 91-92,
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have been disposed to restore the judgment of the
Superior Court. I think there was negligence here for
which the appellant was liable. It is very much like
the case of a man leaving his horse on the street un-
guarded, in such a case if damage results the owner is
responsible. The evidence in this case fully justifies
the verdict and the appeal should be dismissed with
costs.

GWYNNE J.—I entirely concur with my brother
judges. I think that the amount awarded by the
superior court was not unreasonable. $5,000 damages
can by no means in such a case as the present be said
to be vindictive damages. It is a misapplication of

the term. '
Appeal dismissed with costs.

Solicitors for appellant : Kerr, Carter & Goldstein. .
Solicitors for respondent: Saint Pierre, Globensky &
Poirier.
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EDWIN JOHN (PLAINTIFF IN ERROR)......

[VOL. XV..

APPELLANT;

AND

HER MAJESTY THE QUEEN (Dx-
FENDANT IN ERROR)....corsuesrceunnrens

} RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Criminal * law—Procedure—Indictment for rape—Comviction for
assault with intent—Aitempt—R. 8. C. c. 174 s. 183— Punish- -

ment.

An assault with intent to comamit s felony is an attempt to commit
such felony within the meaning of sec. 183 of R. 8. C. ¢. 174 (1).
On an indictmsnt for rape a conviction for an assault with intent to

commit rape is valid.

On such. conviction the prisoner was held properly sentenced to
imprisonment under R. S. C. c. 162 s. 38 (2).

APPEAL from a decision of the Supreme Court -
British Columbia, affirming a conviction against the,
appellant for an assault with intent to commit rape.
This is an appeal from the judgment of the Supreme
Court of British Columbia on a writ of error, a single

* PRESENT :
Taschereau JJ.

Sir W. J. Ritchie C.J. and Strong, Fournier, and

(Mr. Justice Henry was present at the argument but died before

judgment was delivered).

(1) R.8.C.c.1745.183. Ifon
the trial of any person charged
with any felony or misdemeanor
it appears to the jury upon the
evidence that the defendant did
not complete the offence charg-
ed, but that he was guilty only of
an attempt to commit the same,
such person shall not, by reason
thereof, be entitled to be acquit-
ted, but the jury shall be at lib-
erty to return as their verdict,
that the defendant iz not guilty
of the felony or misdemeanor
charged, but is guilty of an at-
tempt to commit the same; and

thereupon such person shall be
liable to be punished in the same
manner as if he had been con-
vieted upon an indictment for at-
tempting to commit the parti-
cular felony or misdemeanor
charged in the indictment. * * *

(2) R.8.C.C.1628.38. Every
one who assaults any woman or
girl with intent to commit rape
is guilty of a misdemeanor and
liable to imprisonment for any
term not exceeding seven years
and not less than two years.
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question of law being involved, namely, whether on
an indictment charging that the prisoner ¢ violently
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and feloniously did make an assault, and her, the said Tum &mnm

R., then violently and, against her will, feloniously
did ravish and carnally know against the form, etc.,”
there could be a conviction of “ assault with intent to
commit rape.” On such conviction the appellant was
sentenced to two years imprisonment.

The Supreme Court of British Columbia affirmed the
conviction by a divided court, the Chief Justice and
Mr. Justice Crease giving judgment for, and Gray and
Walkem JJ. against it. The prisoner then appealed to
the Supreme Court of Canada.

Christopher Robinson Q.C. for the appella.nt referred
to BR. 8. C. c. 162 ss. 84, 86, 88; c. 174 ss. 183, 191; c.
181 s, 24 Subs 2; and cited the following authorities,
Reg. v. Thomas (1); Reg. v. Collins (2); Reg. v.
Dungey (3); Reg. v. Smith (4).

Dr. McMichael Q.C. for the respondent cited R. 8. C
c. 162 ss. 8 to 18, and s, 88., Reg. v. Marsh (5); Reg.
v. Watkins (6) ; Reg. v. Huzley ('7) ; Bishop’s Cr. Proc. (8).

The judgment of the court was delivered by Mr.
Justice Strong as follows—

StrRoNG J.—This is an appeal from the decision of
the Supreme Court of British Columbia upon a writ of
error brought by the present appellant Edwin John
who, having been indicted and tried for a rape on the
person of one Mary Ann Radford, had been acquitted
of the felony but found guilty of the misdemeanor of
having assaulted the prosecutrix with intent to com-
mit the offence charged. The verdict of the jury as

(1) L. R. 2 C: C. 141. (5) 1 Den. C. C. 505,
(2) L. & C. 471 ~ (6) Car. & M. 264.
(8) 4 F. & F. 99. (T) Car. & M. 59.

(4) 34 7. C. Q. B. 552, (8) 3 Ed. sec. 82.
25 : '
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rendered was in the following terms: “The prisoner
is not guilty of the felony whereof he stands indict-
ed but is guilty of assault with intent to commit
rape.” The prisoner’s counsel upon this verdict be-
ing returned contended that the jury could not find
such a verdict upon an indictment for the felony, that
although they might have convicted the prisoner of an
attempt to commit the felony under sec. 183 of R. 8. C,,
ch. 174, yet a conviction ofan assault with * intent ” to
commit rape was not a conviction for an “ attempt ” as

_ warranted by that enactment. The Chief Justice of

British Columbia, before whom the prisoner was tried,
refused to reserve the point under the statute and
sentenced the prisoner to two years’ imprisonment.
The prisoner then brought his writ of error. The court
on the argument of the writ of error being composed of
four judges was equally divided, the Chief Justice and
Crease J. being of opinion to affirm the conviction and
Gray and Walkem JJ. being of opinion that it ought to
be quashed. In order to allow an appeal to this court
Mzr. Justice Gray withdrew his judgment.

T am of opinion that the decision appealed against
was right and ought to be affirmed. It is, of course,
beyond question that at common law a proceeding
such as this, a conviction for a misdemeanor upon an
indictment for felony, would be wholly unsustainable.
Some statute must, therefore, be invoked as sanction-
ing such a departure from the ordinary course of the
common law. The statute upon which the conviction is
rested is that already referred to “ The Criminal Proce-
dure Act,” R. 8. C,, ch. 174 by the 188rd sec. of which

it is enacted :—

Ifon the trial of any person charged with any felony or misde-
meanor it appears to the jury upon the evidence that the defendant
did not complete the offence charged, but that he was guilty only of
an attempt to commit the same, such person shall not by reason
thereof be entitled to be acquitted, but the jury shall be at liberty
to return as, their verdict that the defendant is not guilty of the
felony or misdemeanor charged, but is guilty of an attempt to com-
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mit the same ; and thereupon such person shall be liable to be pun- 1888
ished in the same manner as if he had been convicted upon an in- :T""’
dictment for attempting to commit the particular felony or mis- (:,ITN
demeanor charged in the indictment ; and no person tried as lastly Tam Queax.
mentioned shall be liable to be afterwards prosecuted for commit- ——
ting or attempting to commit the felony or misdemeanor for which Strong J.
he was so tried. -

This, as it appears to me, is the only enactment
to which this conviction can be referred. Section 191
of the same act (ch. 174)authorises the conviction of any
person, indicted for a felony which includes an assault
against the person, of the assault alone although the as-
sault may not be charged in terms, the accused being ac-
quitted of the felony. This, however, means only a com-
mon assault and not an assault such as that the jury
have in terms found the prisoner guilty of here, viz., “an
assault with intent to commit rape.” The question is
therefore really reduced tothis : Is an * assault with in-
tent to commit rape ” an attempt to commit the felony
charged within the meaning of section 1882 I am of
opinion that primd facie, and unless there is some other
enactment shewing a contrary intention and therefore
calling for a narrower construction of section 1883,
that it clearly is so. This opinion is founded on
the considerations that an indictment for the com-
mon law misdemeanor of an attempt to commit a
felony always alleged the particular overt act of ’
which the attempt consisted and, further, that inas-
much as an attempt to commit a crime is, as Mr. Justice
Stephens defines it (1) “ an act done with intent to com-
mit that crime and forming part of a series of acts
which would constitute its actual commission if it were
not interrupted ” (a definition which has the support
of ample judicial authority asthe learned author shews
in the illustrations appended to his text,) so the con-
verse holds good that an assault with intent to com-
mit rape is an attempt to commit that offence. I
have not the slightest doubt; therefore, that if the

(1) Stephen’s Digest Cr. Law 4 Ed. p. 38 art. 49,
25%
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1888 present conviction depends on the construction to be
ot

Jomx Placed on section 183 alone that we ought to hold it
v.  good.
THE QUEEN. .. ]
—_— Then the other statutory provisions material to be
Str_?_“i I considered are the following. Section 24, sub-section
2 of Chap. 181 R. 8. C. enacts that

Every one who is convicted on indictment of any misdemeanor
for which no punishment is specially provided shall be liable to flve
years imprisonment.

And section 88 of chapter 162 enacts that

Every one who agsaults any woman or girl with intent to cowmit
rape is guilty of a misdemeanor and liable to lmprisonment for any
term not exceeding seven years and not less than two years.

This last provision, no doubt, declares that an assault
with intent to commit rape shall be a misdemeanor,
but this was already the law, for an assault with such
intent was, as before shewn, an attempt to commit the
felony which was by itself always a common law
misdemeanor, in addition to which the mere assault,
independently of the aggravation, was also a com-
mon law misdemeanor. The only purpose and
effect, therefore, of this section 38 was, as it seems to
me, to affix a new and precise punishment to this
particular species of the misdemeanor of attempting to
commit a felony, viz. imprisonment with a maximum

. limit of seven years and aminimum limit of two years.
Therefore nothing contained in this section 88 took
this particular species of offence out of the category of
attempts to commit felonies in which it was obvious-
ly before included at common law, so as to make it a
new statutory misdemeanor in which there could not
be a conviction upon an indictment for the felony ; on
the contrary the whole object of the section manifestly
was to define the punishment for an offence whioh
always constituted a misdemeanor at. common law,
and for which the 183rd section of the Procedure Act
.had provided there might be a conviction on an
indictment for the felony.
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Then if this is so the 24th section, sub-section 2, of 1888
the Punishments Act, chap. 181, can have no bearing Jomx
on the question of the Yalidity of the conviction. Asy. o0 o
already shown it provides for the punishment, by a —
lesser degree of imprisonment than is affixed to the Str_o_nf J.
offence of an assault with intent to commit rape, of
misdemeanors for which no punishment is specially
provided. 4 '

But a different punishment is specially provided for
the offence of an assault with intent to commit rape, -
and according to section 188, if the case comes within
that section, the punishment so specially affixed is that
which is to be awarded when a party is convicted
.on an indictment for the distinet and substantive of-
fence of attempting to commit the felony. The ques-
tion, therefore, really comes back to this: Isan assault
with intent an attempt within the meaning of sec-
tion 183, of which a party can be convicted on an
indictment for rape ? And having regard to the older
authorities and precedents, to the definitions given by
Mr. Justice Stephens, and to what seems to me to be
an incontrovertible proposition requiring no demon-
stration that an assault with intent to commit rape is
ex necessitate an attempt to commit that offence, I must
hold that sec. 38 of ch. 162 and section 183 of the Pro-
cedure Act both apply and that the conviction must
_be, therefore, affirmed. .
Appeal dismissed with costs.
Solicitor for appellant: Theodore Davie.

Solicitor for respondent: Paulus Emilius Irving.
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JAMES GARDNER (DEFENDANT)...... +eer APPELLANT ;
AND
CHRISTIAN KLEPFER & CHAR-
LES WALKER (PLAINTIFFS)........ ; RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.
Assignmeni—In trust for creditors—Creditor attacking— Effectof—
Right to participate in afier.

A creditor is not debarred from participating in the benefits of an
agsignment in trust for the general benefit of creditors by an
unsuccessful attempt to have such deed 'set aside as defective.

APPEAL from a decision of the Court of Appeal for
Ontario (1) reversing the judgment of the Divisional
Court (2) and ordering the verdict for the defendant
to be set aside and judgment entered for the plaintiffs.

The plaintiffs and defendant were, respectively,
creditors of a firm trading as McKenzie & McKinnon,
which firm had executed an assignment of all their
real and personal property to the defendant in trust
for the general benefit of their creditors. Prior to the
assignment a meeting of the creditors of the firm was
held at which the plaintiff Kleepfer was present, and
he assented to the assignment and was appointed an
inspector of the estate.

The plaintiffs subsequently obtained a judgment
against the said firm of McKenzie & McKinnon and
issued an execution under which a portion of the
good assigned to the defendant was seized. The
defendant having claimed the goods under the assign-
ment, an interpleader order was issued on the trial of
which the plaintiffs endeavored to impeach the vali-

* Prusent: Sir W. J. Ritchie C.J., and Strong, Fournier, Tascher-
eau and Gwynne JJ.

(Henry J. was present at the argument but died before judgment
was delivered.)

(1) 14 Ont. App. R, 60. (2 10 O, R. 415,
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dity of the defendant’s deed. It was held, however,
that the plaintiffs having assented to the deed were
estopped from disputing its validity, and judgment
was given for the defendant.

After this decision the plaintiffs filed a claim against
the insolvent estate, and on declaring a dividend their
claim was included ; another creditor of the estate
then formally notified the defendant not to pay a
dividend to the plaintiffs who, the notice alleged, had
forfeited their right to participate in the benefit of the
assignment by attacking the deed. .The plaintiffs
brought 'an action for their dividend.

On the trial judgment was given in favor of the
defendant, which was affirmed by the Divisional Court.
The decision of the latter court was afterwards revers-
ed by the Court of Appeal. The defendant then ap-
pealed to the Supreme Court of Canada.

McLennan Q. C. for the appellant.

The Court of Appeal has decided that acreditor may
attempt to destroy an assignment by the debtor and
failing to do so may still claim the benefit of the deed
which was the subject of such attempt. It is submit-
ted that the authorities are against such a right. Field
v. Lord Donoughmore (1), Watson v. Knight (2), Re
Meredith (8).

McCarthy Q.C. for the respondent referred to the
following authorities: Ellison v. Ellison, (4); Harley v.
Greenwood (5); Thorne v. Torrance (6); Spemcer v.
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Demett (1) ; Clough v. London and North Western Ry. .

Co. (8) ; Jewett v. Woodward (9).

(1) 1 Dr. & War. 2217. (5) 5 B. & AL 95.

(2) 19 Beav. 369. (6) 16 U. C.C.P.445; 18 U.C.C.
(3) 29 Ch. D. 745. P.29. .
(4) | White & Tudor L. C.5ed. (7) 13 L.T. N. 8. 677.

289. (8) L. R. 7 Ex, 26.

(9) 1 Ed. Ch. (N.Y.) 195.
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1888 Sir W. J. Rirorie C.J.—I think the respondent had
Ganosmz 8 perfect right to test the validity of the assignment,
Kraemg, 204 on its being established to come in and claim their

.—— _share of the estate under it.

Ritchie C.J.
- StRONG, J.—The facts of this case which are few
and simple are contained in documentary evidence
and the admissions of the parties, no oral evidence of
witnesses having been adduced at the trial. They
may be shortly stated as follows :— '

On the 4th of May, 1883, the firm of McKenzie &
McKinnon, carrying on business at the town of
Meaford, executed a deed of assignment for the benefit
of creditors whereby they assigned to the appellant
all their stock in trade, goods, chattels, debts, lands
and other property upon trust, to sell and convert the
estate and get in the debts and, after paying the costs
and expenses attending the execution of the trust, to
apply the residue of the fund “in or towards the pay-
ment of the debts of the said debtors in proportion to
their respective amounts without preference or prior-
ity.” The respondents Gardner & Walker, a partner-
ship firm carrying on business at Guelph, were credit-
ors of the assignors for a considerable amount over
$8000.00, their debt being the largest in amount of the
agsignor’s liabilities.

This deed appears to have been communicated to
the respondents and they acquiesced in it. Mr. Justice
Osler before whom the interpleader issue, to be here-
after mentioned more particularly, was tried, has
found that Kloepfer, acting for his firm, attended a
meeting of creditors called by the appellant as as-
signee under the deed, on the 14th of May 1883, and
assented to a resolution appointing him one of the
trustees to act on behalf of the creditors in assisting
the assignee to wind up the estate, and further that he
acted as such trustee in inspecting and reporting on
the stock, and that he was also present and did not
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dissent when a resolution was passed to pay certain
arrears of wages to the men employed in the manu-
factory which had been carried on by the assignors.
A few days afterwards, however, the respondents
brought an action against the assignors, recovered
judgment by default, issued execution thereon, and
caused the property assigned to be seized thereunder,
contending' that the assignment was invalid because
it contained unreasonable conditions to which credit-
ors were not bound to assent. Thereupon, the appel-
lant having claimed the property seized, the sheriff
applied for an interpleader order which was made by
the master in chambers. By this order an issue, in
which the appellant was the plaintiff and the res-
pondents defendants, was ordered to be tried in order
to ascertain whether the property in the goods seized
was in the appellant at the time of the seizure by the
sheriff. It was further ordered that in- default of
security being given by the claimant (the appellant)
the goods should be sold and the price paid into court
and this was accordingly done. The interpleader
issue came on to be tried before Mr. Justice Osler
without a jury at the autumn assizes in 1883, when
the learned judge found the facts before mentioned as
to the respondents’ conduct in acting under the deed
of assignment, and upon that held the respondents
estopped from impeaching the deed as execution
creditors, and determined the issue in favor of the
appellant. Thereupon, the appellant having prepared
a “first dividend sheet” and having by it collocated
the respondents as creditors entitled to a dividend on
their debt to the amount of $962.64, James Cleland,
one of the largest creditors of the insolvents, served
the appellant with a written notice not to pay the
dividend upon the groun& that the respondents “ had
forfeited their right to share in the estate through
their having endeavored to destroy the trust.”” The ap-
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1888 pellant then having refused to pay over the dividend,

Gamonse the respondents brought this action to compel payment,
K:.anvx:mn. to which the a,ppellant set up as a defence the pro-
——  ceedings already mentioned under the respondents’
St‘EJ‘ execution. The action was tried before the late Chief
Justice of the Queen’s Bench Division without a jury,
when no evidence having been taken, but the before
mentioned facts being admitted, that learned judge
found for the defendant in the action, the present appel-
lant. An order nési subsequently obtained to enter the
verdict for the plaintiff was after argument before the
Queen’s Bench Division discharged, Mr. Justice 0’Con-
nor dissenting. The respondents then appealed to
the Court of Appeal, by which court the judgment of
the Queen’s Bench Division was reversed, and judg-
ment was ordered to be entered for the plaintiffsin the
action (the present respondents) for the full amount of
their claim. From this last judgment the present appeal
hag been taken. .

The judgment of the Queen’s Bench Division, which
1s reported in the 10th volume of the Ontario Reports,
appears to have proceeded upon the grounds that
the respondents had.by their conduct forfeited their
primé facie rights under the deed; and the cases
of Field v. Lord Donoughmore, (1) ; Watson v. Knight,
(2); Meredith v. Facey, (8), were relied on as authori-
ties for this position. The dissenting judgment of M.
Justice O’Connor puts in forcible language what he
considered to be an unanswerable objection to the
reasoning upon which the opinion of the majority of
the court was founded, namely, that the respondent hav-
ing in the interpleader issue been met by the deed, and
held to be bound by it, could not afterwards be deprived
of the benefit of the trusts contained in it. The judg-
ment of the Court of Appeal which was delivered by

~ Mr. Justice Osler, rests the case on two distinct

(1) 1Dr. & War. 227. (2) 19 Beav. 369.
(3) 29 Ch. D..745.
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grounds, the first ground being that the respondents
having been originally entitled as cestuis que trusts
under the deed irrespectively of any acts of acquies-
cence on their part, could not by reason of any sub-
sequent conduct involving a repudiation of the trusts
be considered to have forfeited their rights to the
benefits secured to them in common with the general
body of creditors. The other ground taken by the
Court of Appeal was that put forward by Mr. Justice
O’Connor in the Queen’s Bench Division, that the
-appellant having in the interpleader issue set up the
deed and the respondents’ acquiescence in it to defeat
the execution, could not afterwards be permitted to
withdraw from the respondents the benefits which it
assured them.

It appears to me that on both these grounds the judg-
ment of the Court of Appeal is correct and ought to be
sustained. The deed appears on its face to be a per-
fectly good and valid deed of assignment for the bene-
fit of creditors, such as is expressly excepted from the
avoidance of preferential assignments and other deeds
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intended to defeat and delay creditors contained in the

Revised Statutes of Ontario chapter 118 sec. 2. The
respondents were therefore bound by it and had no
alternative but to accept the benefit of the trusts

created in favor of the general body of creditors or to

forego their rights altogether. In this state of things
it is out of the question to say that by taking proceed-
ings in repudiation of the deed, or by any course of
conduct adverse to it, they can be deemed to have
worked a forfeiture of their rights under it. A court
of equity never proceeds ¢» penam, and to enforce
such a forfeiture would be nothing less than to inflict
a penalty upon the respondents as a punishment for
their conduct.

If instead of the respondents having been originally
bound by the deed, and therefore entitled to the bene-
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fits conferred by it, their right to claim wunder it had
been dependent on their election to take under or
against it, and then having first rejected it they had
sought to be let in to participate in the trusts, the case
would have been different, and as in the cases cited
they could justly have been met by the objection that
having chosen to act adversely to the trust they were
not entitled to claim benefits which they had thus
distinctly repudiated.

In all the cases referred to in the judgment of the
Queen’s Bench Division the parties seeking to come in
under the assignmernt had not been originally parties
to the deed, and having had the option of either
accepting or rejecting the terms, and having in the
first instance chosen the latter alternative, were asking
the court to give them the benefit of that which they
had formerly disclaimed ; in other words they were
asking relief inconsistent with the position -which
they had deliberately chosen to assume, seeking to
‘“ approbate ” that which before they had “repro-
bated,” a course which the law will not permit. The
difference between such cases and the present is
obvious and consists in this, that in the case now

‘before us the creditors had no liberty of choicé, but

were bound by the deed ab initio,

But aside altogether from this, the principal ground
upon which the Court of Appeal have rested their
judgment, I am of opinion that the reasoning upon
which Mr. Justice O’Connor’s judgment proceeded and
which is also adopted by the Court of Appeal affords
a conclusive answer to the appellant’s contention. The
objection now made to the respondents’ claim to be
paid in common with the other creditors their propor-
tionate share with the insolvents’ estate is that they
attempted to enforce their execution, but in this attempt
they were defeated by the deed and their previous ac-
ceptance of the trusts contained in it. 'Who ever heard




VOL. XV.] SUPREME COURT OF CANADA.

of a party being held bound by a deed so far as to be
barred from setting up claims adverse to it, and yet
being at the same time deprived of advantages secured
to him by the same instrument? Itis a universal prin-
ciple of law, common to all systems, and founded on
the most obvious principles of justice and reason, that
a party who is compelled to accept a disadvantageous
position shall nevertheless be entitled to any inciden-
tal advantages which he can claim consistently with
that position. The maxim of law is: Qui sentit commo-
dum sentire debet et onus, but the converse maxim, Qui
sentit onus sentire debet et commodum, (1), is also true,
and the principle which the respondents invoke in
this case, is summed up and comprehensively includ-
-ed in this general rule of law. To say that the res-
pondents, in the circumstances in which they have
been placed, are not to be permitted to participate in
the division of the trust estate would be indeed to
compel them to bear the onus, but to withhold from
them the advantages of the situation which the appel-
lant has placed them in. '

It therefore follows that even if the respondents were
not originally bound by the deed, as I think they were,
they are now, by reason of their adoption of it before
bringing their action, and by reason of the effect which
has been given to it at the instance of the appellant
in the interpleader proceeding, concluded by it, and
being thus concluded they are entitled to share its ad-
vantages like any other creditor.

The appeal must be dismissed with costs.

FoursiEr J.—I am in favor of dismissing this ap-
peal for the reasons given by Mr. Justice Osler in the
Court of Appeal.

TASCHEREAU and GwYNNE JJ..concurred in the,

(1) Brooms maxims (Ed. 5th) 712,
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reasons given by Strong J. in favor of sustaining

Gmmn the judgment of the Court of Appeal.

KL(EPFER

Tascherean
J.
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Appeal dismissed with costs
Solicitors for appellant : Wilson & Evans.
Solicitors for respondents : Coffee, Field & Wissler.

SAMUEL SHOREY AND OTHERS} APPELLANTS ;

(DEFENDANTS) .oeveeees voranenes vennns
AND
THOMAS R. JONES AND OTHERS
(PLAINTIFES) ...coven. .. veennriensenens } RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Assignment— For benefit of creditors—Obtained by Duress—Impro-
per use of eriminal process—Stifling eriminal charge.

8., a trader in Yarmouth, N. 8., had a number of creditors in
Montreal. J., one of such creditors, preferred a criminal charge
against 8., sent a detective to Yarmouth with a warrant, caused
such warrant to be indorsed by a local magistrate and had S.
brought to Montreal, when the other creditors there issued
writs of capias for their respective claims. The father of S,
came to Montreal and in consideration of the release of 8. on
both the civil and criminal charges transferred all his property
for the benefit of the Montreal creditors, and S. was released
from gaol having giving his own recognizance to appear on the
criminal charge. In the settlement to the claims of the credi-
tors was added the costs of both the civil and criminal suits,
In a suit to set aside the transfer ag being obtained by duress
and to stifie the criminal prosecution, the evidence showed
that the creditors, in taking the proceedings they did, expected
to obtain the security of the friends of 8.

Held, affirming the judgment of the court below, that the nature of
the proceedings and the evidence clearly showed that the erim-
inal process was only used for the purpose of getting 8. to
Montreal to enable the creditors to put pressure on him, in
order to get their claims paid or secured, and the transfor made
by the father under such circumstances was void.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) affirming the judgment at the hearing in

* Peesenr: Sir W. J. Ritchie C.J, and Strong, Tascherean,
Gwynne and Patterson JJ.

(1) 20 N, 8. Rep. 378.
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favor of the plaintiffs.

One Melbourne J. Sheehan, a trader doing business
in Yarmouth, N. S, became insolvent and made an
assignment to the defendant Thomas W. Johns in
trust for the benefit of his creditors. Sheehan had a
number of creditors in Montreal, one of whom caused
a criminal charge to be preferred against him and sent
a detective to Yarmouth with a warrant for his arrest
on such charge. The warrant having been indorsed
by a magistrate in Yarmouth, Sheehan was arrested
and conveyed to Montreal where he was kept in gaol
for several weeks. While there several of the other
creditors issued writs of capias against him.

The plaintiff Sheehan, father of the said Melbourne
J. Sheehan, went to Montreal in obedience to a sub-
peena issued by the prosecutor on the criminal charge,
and after a consultation with his son he had an inter-
view with the creditors who agreed to release the son
on the civil suits, and use their influence to procure
his release on the criminal charge, on condition of a
release in favor of the creditors of the father’s preferred

“claim in the assignment by the son to Johns and the
payment by the father of the costs, both in the civil
and criminal suits, the latter to be secured by the as-
signment of a mortgage held by the father. This was
assented to and the necessary deeds were executed by
the father and the son was released from gaol, the
criminal matter being satisfied by his own recogniz-
ance.

The plaintiff Sheehan subsequently transferred his
said preferential claim and mortgage to the plaintiff,
Thomas R. Jones, as security for a debt of his son, and
an action was brought by Jones and Sheehan to have
the transfers in favor of the Montreal creditors set aside
as having been obtained by duress, and in pursuance
of an agreement to stifle the said criminal charge. Ag
the hearing one of the creditors in giving evidence
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said that in taking proceedings against the son it was
expected that his friends would come to his aid, that
it was understood he had a father who was worth
money.

At the trial all the issues were found in favor of the
plaintiffs and such findings were confirmed by the full
court. The defendants then appealed to the Supreme
Court of Canada.

Greenshields for the appellants contended that the

evidence showed no dealings by the Montreal creditors

‘with the criminal charge. They only undertook to
release their own claims against the son. They were
entirely within their right in issuing the writs of capias.
C. C. P. art. 798.

It cannot be said that there was any stifling of the
criminal charge for the charge is still pending, the
prisoner being on bail.

Harrington Q.C. for the respondents was stopped as
the court was unanimous that the appeal should be
dismissed with costs.

Sir W- J. RirorIE C..J.—I think it very clear that

the defendants used the criminal process for the pur-.

pose of extorting from this old man the transfer of his
property, and I think that no court having proper re-
spect for itself would sanction such a proceeding.

STRONG, TASCHEREAU and PATTERSON JJ. concurred.

GwyNNE J.—The whole proceedings of the appel-
lants by which they obtained the assignment which
the court in Nova Scotia has avoided were, in
my judgment, a monstrous outrage upon justice and
the appeal, therefore, should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for appellants: 8. H. Pelton.

Solicitors for respondents: Harrington & Chisholm.
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‘WM. PREEPER AND JANE DOYLE.....APPELLANTS ; 1888

AND . *Qct. 6 & 8.

*Dee. 15.
HER MAJESTY THE QUEEN............. RESPONDENT. o

ON APPEAL FROM THE. SUPREME COURT OF NOVA SCOTIA.

Criminal law—Felony—Jury atlending church—Preacher’s remarks
—Influence on jury—FExpert testimony—Admissibility.

In the course of a trial for murder by shooting the jury attended
church in charge of a constable and the clergyman directly ad-
dressed them, referring to the case of a man hung for murder
in P. E. I., and urging them, if they had the slightest doubt of
the guilt of the prisoner they were trying, to temper justice
with equity. The prisoner was convicted.

Held, affirming the judgment of the Court of Crown Cases reserved
in Nova Scotia, that although the remarks of the clergyman were
highly improper it could not be said that the jury were so in-
fluenced by them as to affect their verdict.

A witness was called at the trial to give evidence as a medical ex.
pert and in answer to the crown prosecutor he said, #there are
indicie in mediecal science from which it ean be said at what
distance small shot were fired at the body. I have studied this
—not personal experience, but from books.” He was not eross-
examined as to the grounds of this statement and no medical
witnesses were called by the prisoner to confuteit. The witness
then stated the distance from the murdered man at which the
shot must have been fired in the case before the court, and on
what he based his opinion as to i, giving the result of his ex-
amination of the body.

Held, Strong J. and Fournier J. disgenting, that by his preliminary
statement the witness had established his capacity to speak as
a medical expert, and it not having been shown by cross-exami-
nation, or other testimony, that there were no such indicia as
stated, his evidence as to the distance at which the shot was
fired was properly received.

APPEAL from a decision of the Court of Crown Cases
Reserved for the Province of Nova Scotia affirming the
conviction of the prisoners (appellants) for murder.

i
*PrrsENT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.
26
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The defendants, William Preeper and Jane Doyle,
were jointly indicted for the murder of one Peter
Doyle, and two questions were reserved under c. 174,

 8.259 R. 8. C. for the consideration of the justices for

crown cases reserved in the Province of Nova Scotia.

1 As to certain observations made by a clergyman
in his sermon in the presence and hearing of the jury.

The learned judge says—“It was my instruction to
the jury, and the officers in charge of them, that they
should not separate while out of court nor permit any
person whatever to converse with them on the subject
of the trial. These instructions were repeated several
times during the course of the trial, and particularly
on the adjournment] of the court on the evening of
Saturday the 7th day of April aforesaid.”

On the morning of Sunday, the 8th day of April
aforesaid, the whole twelve jurors attended service at
a church known as the Grafton Street Methodist
Church in the City of Halifax, being accompanied by,
and in charge of, the deputy sheriff. What occurred
while such jury was present in such church is set out
in the affidavit of Mr. F. H. Oxley, which is as
follows :—

The jury who tried the above cause attended the
said service, and the Reverend William Brown was
the officiating clefgyman and preached a sermon on
the said occasion.

The subject of the said sermon was the parable of
the “ Prodigal Son,” and the pripcipal argument of the
preacher was to point out the justice and certainty of
punishment for wrong doing. - -

The preacher also stated that all persons were free
agents and had the opportunity of choosing their
course in life, and if they did wrong the merited pun-
ishment would follow as a result of their own act.

As an instance, illustrating his argument, he referred
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to the case of Millman, a prisonér then under sentence - 1888
of death for murder in the Province of Prince Edward Prmarsz
Island. Tur &mnm

He also stated that he observed in his andience the ——
men of the jury, who for several days had been separ-
ated from the community considering the fate of the
prisoners accused of the murder of Doyle, and that
although he realized it was not for him to instruct
them in the matter yet he felt it was his duty to
rémind them that unless they were clearly satisfied of
the guilt of the prisoners their judgment should be
tempered with equity.

The question whether the verdict can stand after
such an address made to the jury, tending as it does
to interfere with the administration of justice and
from which inferences might be drawn by the jury
hostile to the prisoners, is one of the questions reserved
by the trial judge.

2. One Norman McKay, a doctor of medicine, was
produced as a witness on behalf of the crown and gave
evidence establishing his competency to speak as a
medical expert but not as an expert in any other par
ticular. In his capacity of medical expert he gave
evidence of the character of the injuries, the organs
involved, the cause of death. etc. The death of
deceased was caused by a charge of shot from a shot
gun, which gun was found so lying in relation to the
body as to render it material to be known at the trial
what distance from the body of deceased the muzzle
of the gun was at the moment the fatal shot was dis-
charged. In the course of Dr. McKay’s direct examin-
ation he was asked the following question by the
counsel prosecuting for the crown i—

“ From your knowledge of medical science in this
respect, and from your examination in this case, at
howz &rea’c or less a distance would the muzzle of the
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1888  gun be from a human body at the time of the dis-
p{;;;;m charge ?”

Tem &EEN_ This question was at once objected to by counsel
—— for the prisoners but allowed by the judge. The

answer given by the witness was as follows :—
. “Judging from what I saw, from the nature of the
wound, and its appearance, I would say that the
muzzle of the gun was not nearer than twenty inches,
and not further away than three feet, when it was
discharged.”

The question of Dr. McKay’s competency to be
asked and to answer the above question was also
reserved.

A copy of the notes of the whole of the testimony
of said Dr. McKay given on said trial was appended
to the reserved case.

By these notes it appears that after stating that he
was a medical man of the Nova Scotia Medical Board,
and a graduate of the University of Halifax and Royal
College of Surgeons, England, and had conducted an
autopsy on the body of Peter Doyle, after describing
minutely the examination he made and the wound
and shot he found, and the probing of the wound and
the upward course pursued by the shot in the body,
the witness proceeds to state that—

“There are indicta in medical science from which it
can be said at what distance small shot were fired at

‘ the body. Ihave studied this—not personal experi-
ence—but from medical works. I examined the wound
of deceased for the purpose of discerning this fact. Mr.
Weeks asks witness: “From your knowledge of
medical science in this respect, and from your examin-
ation in this case, at how great or how less a distance
would the muzzle of the gun be from a human body
at the time of the discharge?” o

Mr. Henry objects to this question and it was
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allowed subject to the objection. The witness an- 1888

swered :— PrenrEr
“Judging from what I saw, from nature of wound Tnm-&um‘m.

and appearance, I would say that the muzzle of the —

gun was not nearer than twenty inches, and not

further away than three feet, when it was discharged.

The carrying capacity of the gun, and the nature of

the charge, and the condition of the gun as regards

cleanliness and the shape of the hole would modify

the distance as given by me. There are cases on

record where the gun at a much greater distance

than I have described produced such a wound as I

have described.. Death would be instantaneous from

such a wound as I have described. In my opinion it

would be impossible for 2 man after receiving such

a wound to walk six feet, turn and sit down. If a

man had been shot standing upright, and I found him

at a distance of six feet sitting down after such a

wound as I have described, I would expect to find

blood all down his legs and pants and into his shoes,

and probably on the ground, if it were possible for a

man to do that, for with such a wound the heart

would cease to beat instantly, after such a wound.
Oross-examined : I never witnessed a case from

wound to the heart: I speak entirely from books and

experience of other men: I mean that a party shot in

this way could not make a step in the sense of walk-

ing: one reason I have for saying the gun was not

nearer than twenty inches was that I saw no traces of

burning : when a man is clothed with shirt and under

shirt would not expect any burning at all: in giving

my opinion as to distance of muzzle I do so on as-

sumption there was no clothing on : independently of

burning altogether I can say that it could not have

been nearer than twenty inches: I never saw in any

work on the subject a statement of the number of
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1888 inches which might intervene between muzzle of

Pnnnrnn gun and wound: in reference to burning I based my

Tag Qum opinion as to distance, not so much as to the absence

= of burning as from the size of the wound and the
jagged nature of the edge.

The Court of Crown Cases Reserved affirmed the con-
viction, McDonald C.J. and Mr. Justice McDonald dis-
senting. The prisoners then appealed to the Supreme
Court of Canada.

Henry Q.C. and Harrington Q.C. for the appellants:-
‘We will first deal with the question of expert evidence
reserved in the case. It is stated in the case and ad-
mitted that this evidence is most material. There are
two primary objections to the evidence. First, that
the subject upon which Doctor McKay was examined
was not in itself a subject of expert testimony, but was
a matter of ordinary knowledge. A

2. If it were the witness hasnot given such evidence
as would show that he was skilled in the science to
which it relates. A

As to the first objection the following authorities
were referred to: Wharton on Crim. Ev. (1) ; Carter v.
Boehm (2); Milwaukee & St. Paul Ry. Co. v. Kellogg (3) ;
Campbell v. Rickards (4).

As to the first question reserved the learned counsel
cited Commonwealth v. Roby (5); United States v.
Gibert (6) ; The King v. Wooler (7).

Longley, Atty. Gen. of Nova Scotia, for the respondent
referred on the question of expert evidence to Rogers
on Law and Medical Men (8); Lawson on expert Evid-
ence (9); Roscoe on Crim. Ev. (10); Taylor on Ev. (11);

.(1) 9 Ed. sec. 405. (6) 2 Sum. 81, 83.
(2) 1 Smith L.C. 9 Ed.at p.523, (7) 6 M. & S. 367.
(3) 94 U.8. R. 469, (8) Pp.112 ¢t seg.
(4) 5B.& Ad. 840. (9) Ch. 3 at p. 461 and p. 128,
(5) 12 Pick. 517. (10) 10 ed. Pp. 147-8.

(11) 8 ed. Vol, 2 pp. 1212:14.
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Archbold’s Cr. PL (1) ; McNaghten's Case (2) ; Rex.v. 1888
Wright (8); Collier v. Simpson (4); Rowley v. London Pg\;ﬁ:m ‘
& North Western Ry Co. (5); 1 Taylor'’s Med. Jur. (6.) . é’;mmm
On the first question reserved the learned Attorney —
Greneral cited The Queen v. Kennedy (7).
Henry Q. C. in reply cited New England Glass Co.v.
Lovell (8) ; Kennedy v. The People (9); Taylor on Med.
Jur. (10) ; Rogers on Law and Medical Men (11) ; Whar-
ton & Stillg’s Med. Jur. (12).

Sir W. J. Rircaie C. J.—After stating the points
reserved and the substance of the judges’ notes at the
trial, his lordship proceeded as follows :—

As to the first point, that the observations of the
clergyman caused a inis-trial, there can be no doubt, I
ghould think in the minds of all right thinking per-
sons, that in referring, in the presence of the jury, to
the trial and the jury, the clergyman entirely mistook
his duty and laid himselfopen to the very grave charge
of interfering with the administration of justice. But
" though his interference was most improper and un-
justifiable, and worthy of the severest censure, I am
constrained to agree with the court below that the ob-
servations made were not necessarily adverse to the
prisoner or calculated to bias the minds of the jury
against the prisoner, nor do I think the result of the
trial was influenced by what the jury heard. The
irregularity, therefore, is not, in my opinion, sufficient
to invalidate the trial and verdict.

As to the second question reserved, if the objection
to the question was to the competency of the witness
to answer it it was a preliminary question for  the

(1) 20 Ed. P. 313. (7) 1 Thompson (N. 8.) 203.
2 10C. & F. 200. . (8) 7 Cush. (Mass.) 319,
. (3) R.&R. 456. (9) 39 N. Y. 245.
(4) 5C. &P. 73. (10) Vol. 1 pp. 6989,
(5) L. R. 8 Ex. 221, (11) P. 116,

(6) 3 Ed. p. 686, (12) Val. 3 Ch. 7 p. 731,
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judge with reference to which the prisoner’s counsel

At d L3 . - N -
Preepse Might have cross-examined the witness or offered evid-

?.
TaE QUEEN.

Ritchie C.J.

ence to establish the witness’s incompetency.

- In this case the witness does not appear to have been
cross-examined and no evidence was offered on the
prisoner’s behalf to show a want of capacity.

The case states that Dr. McKay was produced as a
witness on behalf of the crown, and gave evidence es-
tablishing his competency to speak as a medical ex-
pert but not as-an expert in any other particular, and
he was not, it appears to me, asked to speak in any
other capacity than as a medical man.

In the absence, then, of any cross-examination as to
the witness’s capacity or quahﬁcatlon, or any evidence
before the question was answered to establish, as a pre-
liminary question to be decided by the judge, that the
question was not one of medical or surgical skill, and
therefore Dr. McKay was not an expert, agreeing as I
do with the learned judge who tried this case that the
presiding judge must form his opinion of the witness’s
capacity to speak as an expert from the testimony be-
fore him, I think on the primd facie evidence before the
judge he was justified in allowing and could not pro-
perly have refused to allow the question to be answer-
ed because it was distinctly put to the witness as a

question of medical science or skill. This the question

and answer beyond all doubt established, for the

questmn 18:

~ From your knowledge of medical science in this respect and from
your examination in this case, at how great or how less a distance
would the muzzle of the gun be from a human body at the time of
the discharge ?

This was the question objected to and the answer to
it was :

Judging from what I saw, from the nature of the wound and its
appearance, I would say that the muzzle of the gun was not nearer
than twenty inches, and not further away than three feet when it
was discharged. ' '
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If the question was open to objection at the time it 1888
was put, it seems to me such objection was removed Prnurar,
by the course pursued at the trial and it is not now 4, Q”%EEN,.
open to the prisoner. BRIt O

The prisoner’s counsel did not confine his cross-ex- o—
amination to-the competency of the witness, but ap-
pears to have interrogated as to the reasons the witness
had for saying the muzzle of the gun was not nearer
than 20 inches, one of which was that he saw no traces .
of burning and he says:

Independently of burning altogether I can say it could not have
been any nearer than twenty inches.

And again:
In reference to burning I based my opinion as to distance not so

much as to the absence of ‘burning as trom the size of the wound
and the jagged nature of the edges.

. Here the witness was clearly speaking as a medical
expert, and thus the counsel brought outthe very evid-
ence he had, at a previous stage of the case, himself
objected to. Had he intended to rely on the objection
previously taken in my opinion he should, on cross-
examination, have refrained from bringing out the very
same testimony to which, on the direct examination, he
had objected, thus making it his own, )

Under all these circumstances I think the appeal
should be dismissed.

StroNG J.—In this case I am compelled to differ
from the Chief Justice and, I believe, from the major-
ity of the court. I am of opinion that the judgments
of the Chief Justice and of Mr. Justice McDonald in
the court below were correct and that the question,
objected to was improperly allowed.

There can be no doubt as to the rule established
in practice and by incontrovertible authority, that
no evidence of matters of opinion is admissible
except where the subject is.one involving gues-
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1888  tions of a particular science in which persons of
Pamermz ordinary experience are unable to draw conclusions
- é’&nm from the facts. The jury must, as a general rule,
. =——  draw all inferences themselves and witnesses must
Strong J.
—  8peak only as to facts.

The only ground on which the ruling of the learned
judge at the trial, as to the admissibility of this evi-
dence, could be sustained is that the matter is one
involving experience and skill in medical science. I
cannot agree in the opinion that it is. Following the
line of argument of the Chief Justice of Nova Scotia I
think the evidence depends on other considerations
than those of medical science, namely, the description
of the gun, the size of the bore, the charge of powder
and other facts, none of which came within the range
of that peculiar observation and study which qualifies
a medical expert to pronounce an opinion. ' It appears
to me very obvious that a person familiar with the
use of fire-arms, for instance a gun-maker or an.
instructor of musketry accustomed to test and use
such weapons, would be more competent to pronounce
an opinion on a point of this kind than a medical man,
and that, in the absence of evidence from such a
source, the jury should have been left to draw their
own conclusions from the facts.

The admissibility of the witness as an expert, com-
petent to state an opinion on the point in question,
was, of course, entirely a question for the judge, and
it was for him to say, in the first instance, whether.
Dr. McKay's testimony on this head came within the
required condition. But this ruling of the learned
judge, though on a question of fact, is open to review
on appeal.

The witness himself says that he had no personal
experience in the use of fire-arms, which I think is
conclusive against the admissibility of his evidence,
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for I cannot agree that the witness is to be considered 1888
as establishing his own competency by merely stating memn
that there were indicia known to him from his pro-

X . X THE QUEEN.
fessional studies, from which he was enabled to form —
a judgment as to the distance from the deceased at Stm_nf' J.

which the gun which inflicted the fatal wound was
fired.

As regards authority it is remarkable that no
English case in point is to be féund. This, it seems
to me, is in the prisoner’s favor since, if such evidence
was admissible, the reports would have contained
records of, at least, some instances in which it had
been admitted.

American authority is in the prisoner’s favor for
although there is no case in which the facts are pre-
cisely similar the cases of Kennedy v. The People (1) ;
Cooper v. The State (2) ; Cook v. The Stale (3) are all
decisions which lay down principles at variance with
those enunciated by the court below and establish
that the evidence ought not to have been admitted.

As to the other question I entirely agree with the
observations of the Chief Justice with reference to the
impropriety of the clergyman’s address, and also in
the opinion that it did not affect the regularity of the
proceedings.

My conclusion is that the appeal should be allowed
and the conviction quashed.

Fournier J.—I think the evidence of Dr. McKay,
produced as an expert, should not have been allowed.
His knowledge of the matters as to which he testified
was very slight. He was brought as an expert to
speak, from his own experience and knowledge, as to
what distance the gun must have been from the body
when fired. This is what he says himself:—

There are indicia in medical science from which it can be said at

(1) 39 N. Y. 245. (2) 23 Texas 331.
(3) 24 New Jersey (C.L.) 852.
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1888  what distance small shot were fired at the body. Ihave studied
~  this—not personal experience—but from books.

PRE:PER This being a matter of opinion, and not a fact at all,
Tae QuEn¥. ynless he was really an expert should not have been
Fournier J. allowed. The character of the evidence must have

T had great weight with the jury.

I agree with the opinion expressed by Chief Justice
McDonald in the court below, and I think the convie-
‘tion bad on this ground.

There is another objection as to which I agree with
the observations made by all the judges in both courts.
It was certainly a great indiscretion on the part of the
clergyman to make the remarks he did in the presence
of the jury, but the remarks were of such a general
character that I do not think the jury could have been
influenced by them. I agree with the observations
censuring such conduct.

TASCHEREAU J.—I am of opinion that this appeal
should be dismissed.

As to the first objection raised by the appellant, that
is to say, the one relating to what the Rev. Mr. Brown
said in the course of his sermon, in the presence of the
jury, there is nothing in it. The reverend gentleman,
far from saying anything hostile to the prisoner, actual-
ly appealed to the mercy of the jury in his favor. But
even if he had expressed himself in terms that might
have been construed against the prisoner that would
not nullify the verdict. The case of The Attorney Gen-
eral v. Wright (1), is altogether against the appellant
on this point.

The second point is whether the answer of Dr. Mc-
Kay to the following question was rightly admitted
in evidence :—

From your knowiedge of medical science in this respect, and from
your examination in this case, at how great or how less a distance

wonld the muzzle of the gun be from a human body at the time of
the discharge ?

(1) 11 Cox 372,
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The answer was as follows :— 1888
Judging from what I saw, from the nature of the wound and its PREEVER
appearance, I wonld say that the muzzle of the gun was not nearer ..

than twenty inches, and not further away than three feet, when it THE QUEEN.
was discharged. Taschereau
The contention is, that this was a question which  J.
could only have been put and answered by an expert,
and that the witness was not shown to have been an
expert on that subject.
The witness further said :—

There are indicia in medical science from which it can be said at
what distance small shot were fired at the body. I have studied
this—not personal experience—but from books.

In cross-examination he says:—
I based my opinion as to the distance,not so much as to the

absence of burning as from the size of the wound and jagged nature
of the edge.

I am of opinion that this evidence was admissible
for the reasons given by my brother G-wynne, whose
elaborate notes I have read. I could add nothing to
his reasoning on the subject.

GwYNNE J.—The appeal in this case must, in my
opinion, be dismissed. As to the point reserved in
relation to the observations made by the minister in
his sermon to his congregation knowing the jury who
were charged with the case of the accused to be pre-
sent, it is obvious that the case of the appellant could
not have been prejudiced by such observations for,
however unseemly it was for the minister to assume to
address any observations to the jury under the circum-
stances, the particular observations were in the inter-
est of the accused and substituting the word “mercy ”
for “ equity ” were such as might have been addressed
to the jury by the judge who tried the case.

The other point reserved relates to the propriety of
the surgeon who made the post mortem examination
of the deceased being permitted to express his opinion
as to certain facts which he observed on: the post mor-
tem examination.
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After he had given evidence of the injuries which
he found upon the body of the deceased—of the nature
of the wound (a gun shot wound) which was the
cause of death—of its external appearance and its
internal effects—and having stated that he had exam-
ined the wound particularly with a view of discerning
the distance which the gun might have been from the
deceased at the time of the infliction of the wound he
was asked—

From your knowledge of medical science in"this respect, and from
your examination in this case, at how great or how less a distance
would the muzzle of the gun have been from the body at the time
of the discharge ?

To this question although objected to (the objection
having been overruled) the witness replied as follows,

Judging from what I saw—from the nature of the wound and its
appearance I would say that the muzzle of the gun was not nearer
than twenty inches and not further away than three feet when it was
discharged. The carrying capacity of the gun and the nature of the
charge, and the condition of the gun as regards cleanliness and the
shape of the hole would modify the distance as given by me. There
are cases on record where the gun was a much greater distance than
I have described and produced such a wound as I have described.
In my opinion it would be impossible for a man after receiving such
a wound to walk six feet, turn, and sit down. If a man had been
shot standing upright and I found him at a distance of six feet sit-
ting down after such a wound as I have described, I would expect
to find blood all down his legs and pants and into his shoes and pro-
bably on the ground, (if it were possible for a man to do that) for
with such a wound the heart would cease to beat instantly after
such a wound. :

Assuming the admission in evidence of this opinion
to have been an irregularity, the verdict of the jury
does not for that reason become necessarily vitiated. It
is not every irregularity that will vitiate a verdict; but
only such an one from which it clearly appears, or can
at least be reasonably affirmed that the case of the ac-
cused has been or may have been unjustly prejudiced
thereby.

Now, it is difficult to conceive how such prejudice
could have arisen in the present case, by reason of this
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opinion of the surgeon who had made the post mortem ¥ 1888
examination, for he stated fully the facts observed by Prageer
himself, upon which his opinion was founded as to Tag &U -
the particular fact inferred from those which he had —
observed ; if those facts did not justify the opinion the G"Wy_:'f J.
attention of the jury could not have failed to have been
drawn thereto both by counsel for the prisoner and by

‘the judge, and that this was done by the prisoner’s
counsel appears from the cross-examination of the wit-

ness. If the opinion was well founded I cannot see *
how it can be said that any injustice was done to the
prisoner by its admission, and if upon cross-examina-

tion or otherwise it could have been shown to have

been founded on insufficient facts it is not likely to

have had any effect upon the jury. The contention,
however, is not that the opinion was not well-founded,

but that the question which the jury had to decide,
namely, as to the guilt or innocence of the prisoner,
should have been left to them without the aid of the
opinion of the witness upon the fact as to which he

gave the opinion, and that the mere admission of the
opinion as evidence constituted such an irregularity as

in point of law avoids the verdict. No case directly in

point has been cited in support of this proposition and,

in my opinion, it is not one for which the ends of jus-

tice demand that a precedent should be made. But

the admission of the opinion in evidence did not, in my
judgment, constitute any irregularity ; the opinion was

one the admission of which was justified by precedent

as coming within a recognized exception to the gener-

al rule. It is not necessary to discuss here how far the
authority of Carter v. Boehm (1), Durrell v. Bederley (2),

and Campbell v. Rickards (8), has been shaken by mod-

ern decisions, for the opinion given by the witness in

the present case was not upon a question which was

(1) 18mith, L, C, %th Ed, p. 522.  (2) Holt, 283,
(3) 5 B. and Ad. 840,
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1888 ¥he very one which the jury had to decide, as were the
Prererr  questions upon which the opinions of the insurance

0. . . .
Tg Quasx. broker were offered in evidence in the above cases.

Gwynne J. The questions in these cases were—~whether, in the
—__ opinion of the witnesses offered, certain matters not
disclosed to underwriters were material to have been
and should have been disclosed and whether, if they
had been disclosed, the policies would have been en-
tered into. This was the very point which the juries
in those cases had to decide. Here the case is very
different; the question which the jury had to pass
upon was the guilt or innocence of the prisoner in
respect to the felony with which he was charged.
This was not the question upon which the opinion
of the surgeon in the present case was called and
given. His opinion was formed upon facts observed
by himself on the autopsy which he had made on the
body of the deceased, and was given as to another fact
deducible from the facts which had come under his
direct observation and which, although it may have
been as material to enable the jury to arrive at a just
conclusion upon the question they had to decide as
any other fact in evidence in the case was material to
that purpose, still his opinion so given can by no
means be said to have been one upon the very point
the jury had to decide so as to make it inadmissible
upon that ground.

The contention, however, is that, and it is no doubt
in general terms true that, facts only should be stated
to the jury and the inferences to be drawn from those
facts should be left to them, and that therefore the
witness’s evidence should have been confined to the
facts which came under his observation, leaving the
jury to draw from his narrative of those facts their
inference as to the other fact if it was material: but
the object of all judicial enquiry is to elicit truth, and
when a medical man gives evidence upon the trial of
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an indictment for homicide as to matters observed by
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him upon a post mortem examination of the deceased PresrEs
.his evidence from the nature of the case must for the p . &Em

most part be given in the form of his opinion; and
when an inference as to the existence of a fact not seen
is to be drawn from the facts which were observed by
himself on the post mortem, his opinion as to the infer-
ence is not at all in the nature of a decision on a fact
to the exclusion of the jury, but is evidence of & new
fact not to admit which, if the fact inferred be relevant
to the point in issue and which the jury have to decide,
would be to reject what was essential to the investi-
gation of truth; the fact which was sought to be
established by the opinion of the surgeon who made
the post mortem was as to the distance which the gun
from which was discharged the charge of shot which
caused the death of the deceased may have been from
his body when discharged ; that may have been an
important fact which, in connection with other facts
appearing in evidence, may have materially aided in
enabling the jury to arrive at a sound and just con-
clusion upon the question they had to decide, namely,
the guilt or innocence of the prisoner.

Now the external appearance of the wound, its shape
and the jagged nature of the edge as well as the inter-
nal effects found, were matters which gave to the skil-
ful anatomist and professional observer exceptional op-
portunity and peculiar knowledge enabling him to
arrive at a correct judgment as to the fact to establish
which the question was put to him, which no one but
an actual and competent observer of the wound, its
character and its effects, could possibly have had, and
which no narrative of the appearance of the wound
could convey to a jury who had no opportunity of see-
ing the wound itself even if they had the skill to ob-

serve its internal effects. The opinion, therefore, of
a7

Gwynne J.



418
1888

o~~~

PREEPER

.
TaE QUEEN.

Gwynne J.

SUPREME COURT OF CANADA, [VOL. XYV.

the surgeon who did observe the wound and who, as
he says, examined it for the express purpose of forming
an opinion upon the fact as to which the question
was put to him was evidence which was admissible
as to the fact inferred, and which was proper to be
submitted to the jury; indeed the case of Kennedy v.
The People (1) upon which the learned counsel for the
appellant chiefly relied is an authority in support of
this view, for there it was held by the Court of Appeals
for the State of New York that the opinion of the sur-
geon who made the post mortem as to the amount of
force necessary to produce the wound which he found
upon the deceased was properly received in evidence.
Now in the present case the question objected to was
one pointing precisely to the degree of force necessary
to make with a charge of shot the wound which the
witness found upon the deceased, the force in such
case being to be estimated by the distance which the
gun from which the charge of shot came may have
been from the body in order to make the wound such
as he found it to be. Mr. Wharton, in his work on
criminal evidence, gives very many instances of the
admission of the opinions of witnesses as evidence
under circumstances similar to the present as, for ex-
ample, among others that certain hair apon a club
was in the opinion of the witness human hair and re-
sembled the hair of the deceased—that a certain sub-
stance was hard pan—that a certain person appeared
to be in fear—that on being held to answer he looked
as if he felt badly—that the appéa,rance of a blood-stain
indicated that the spirt came from below ; and he lays
it down as a general rule, in the justice and propriety
of which I entirely concur, and in support-of which he
cites several authorities of the courts of the United
States, namely, that it is not necessary for a witness to
(1) 39 N. Y. 245,
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be an expert to enable him to give an opinion as to 1388
matter depending upon special knowledge when he Prunrur
states the facts upon which he bases his opinions. p &;IEEN-
In Alcock v. The Royal Exchange Ins. Co. (1), the Court —
of Queen’s Bench, consisting of Lord Denman C. J., Zn_n_eJ'
Coleridge, Wightman and Erle JJ., held that in an

action for a total loss of an insured vessel, the captain

having abandoned her, and the defence being that

there had been no total loss, a witness might be asked

whether from what he had observed of the captain’s

habits in “A” before the voyage he could form any
judgment as to his general habits of sobriety or
intoxication.

So in an action for words spoken or written a wit-
ness may be asked whether there had taken place any
thing which gave a peculiar character to the expres-
sions used; and if there had he may then be asked
what in his opinion was the meaning intended by the
expressions. It is quite a common practice that a
surgeon who has made a post mortem examination of a
deceased person on a case of homicide, should be
asked whether a wound which he found to be the
cause of death had been in his opinion caused by a
blunt or a sharp instrument, whether a particular
instrument produced and shown to the jury could or
could not, in his opinion have inflicted the fatal
wound. (2).

Now, any intelligent person provided he had ex-
amined the wound could form a sound judgment upon
q/uestions of this nature, ‘but the- opinion of an intel-
ligent surgeon who had made the post mortem examina-
tion and who had applied his skill and judgment in
ascertaining the precise extent of the injury internally

“as well as externally is no doubt the most competent
person to give light upon the points to a jury who had

m ]:z Jurist 445, (2) Daines v. Hartley 3 Ex. 200.
a7
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1888 no opportunity, and had not, perhaps, skill sufficient to

Prezrae enable them intelligently to examine the wound if it

. a'unnn. could have been shown to them and to observe the
—— _ extent of its effects. :

Gwy:.n_e " Sointhe present case there can be no doubt that a
gkilful surgeon who had carefully observed not only
the external appearance of the wound but the inten-
sity of its internal effects had exceptional advantages
and knowledge which the jury could not have
had for estimating at what distance the gun when
discharged may have been from the deceased in
order to have inflicted a wound - of the nature, extent
and intensity which he found the wound to be which
caused the death of the deceased, and as the jury were
entitled to have laid before them the best evidence
which can be procured upon all matters relevant to
the determination of the issue they had to decide, the
evidence was, in my opinion, quite proper tohave been
received, and to have been submitted to them for such
weight as they might think it to be entitled to after
a cross-examination of the witness and after hearing
such other evidence, if any, as had been adduced call.
ing in question the soundness of.the opinion of
the witness as resting upon the facts upon which he
said he had based it, and hearing the comments of
counsel, ‘

Appeal dismissed with costs.
Solicitor for appellant: H. MeD. Henry.

Solicitor for respondent: Atforney General for Nova
Scolia.
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OSIAS BRISEBOIS ceseesecsersersee savecsserees APPELLANT §

AND
THE QUEEN.....e0ce0e0ereenversr sesssnssssseres RESPONDENT.

ON APPEAL FROM THE COURT OF QUEENS BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Crown case resereed—Ch. 174 secs. 246 and 259 R 8.C.—Construction
of —Juror— Personation of—Irregularity—Cured by verdict.

B. having been found guilty of feloniously having administered
poison with intent to murder moved to arrest the judgment on
the ground that one of the jurors who tried the case had not
been returned as such. ‘

The general panel of jurors contained the names of Joseph Lamou-
reux and Moise Lamoureux. The special panel for the term of
the court, at which the prisoner was tried, contained the name
of Joseph Lamoureux. The sheriff served Joseph Lamoureux’s
summons on Moise Lamoureux, and returned Joseph Lamoureux
a8 the party summoned. Moise Lamoureux appeared in court
and answered to the name of Joseph and was sworn as a juror
without challenge when B, was tried. On a reserved case it was

Held, per Ritchie C. J., and Taschereau and Gwynne JJ., that the
point should not have been reserved by the judge at the trial, it
not being a question arising at the trial within the meaning
of gec. 259 ch. 174 R. S, C.

Held also, per Taschereau and Gwynne JJ. affirming the judgment of
the Court of Queen’s Bench, that assuming the point could be
reserved sec. 246 ch. 174 R. 8. C. clearly covered the irregularity
complained of. Strong and Fournier JJ. dissenting.

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada on a case reserved by Mr.
Justice Henri Tascherean at the Criminal Assizes of
the district of Terrebonne, January, 1888.

The case reserved was as follows:

The indictment in this cause found by the Grand
Jury alleged that the accused on the 29th of August,

* Prusanr.—Sir W. J, Ritohie C.J. « and Strong, Fournier, Tascher:
eau and Gwynne JJ.

421

1888
e d

Oct. 11,
Dec. 15,

—



422
1888
Bmsgnoxs

0.
Tae QUEEN.

SUPREME COURT OF CANADA. [VOL. XYV.

1887, in the Parish of St. Benoit, District of Terrebonne,
had feloniously administered to Francois Xavier St.
Denis, one ounce of a certain poison called “ Paris
Green,” with the intent then and there to commit
murder, on the person of the said Francois Xavier St.
Denis. )

The trial of the accused took place on the 14th, 16th
& 17th of January instant, and terminated in a verdict
of guilty rendered by the petty jury sworn for the trial.

After the rendering of the verdict, the advocate for
the accused made the following motion in arrest of
judgment :

“Motion of the said Osias .Brisebois, for arrest of
judgment in this cause and that the verdict rendered
against him on the 17th day of January instant be set
aside and annulled and that the said Osias Brisebois
be, if not liberated and discharged, at least afforded a
new trial, to be held immediately, or at the approach-
ing criminal assizes for this district, for among other
reasons the following :

“ Because it appears by the record and the minutes
of this court that during the trial in this cause Joseph
Lamoureux a resident of the Parish of St. Monique; in
the said district, duly qualified and found on the list of
petty jurors duly revised for the district of Terrebonne,
deposited in the office of the sheriff of this district,
and, further, found and mentioned on the.panel of
petty jurors bound to serve and to act as such during
the trial of the said Osias Brisebois, did not answer
himself in person to the calling of his name, but that
another person, of the name of Moise Lamoureux, also
a resident of the said Parish of St. Monique, in said
district, answered falsely and illegally to the calling
of the said name of Joseph Lamoureux and did seive
and was sworn as a petty juror under the name of
Joseph Lamoureux in the trial of the said Osias

*
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Brisebois, instead and in place of the said Joseph 1888
Lamoureux.” " Brismnors
On this motion the advocate of the prisoner and the myg '(’immn.
deputy of the Attorney Greneral produced respectively —
affidavits and documents by means of which the fol-
lowing facts are established :
The general list of persons qualified as jurors con-
tains at the same time the names of Joseph Lamoureux
and of Moise Lamoureux, both described as farmers of
the Parish of St. Monique, concession of La Céte des
Saints.
The special panel of petty jurors bound to serve
during the term contained the name of Joseph
Lamoureux, farmer, St. Moniqus.

Although the properties of the said two persons are
situated in the said concession of La Céte des Saints,
it appears that Moise Lamoureux only had his resi-
dence on the road in front of the said concession,
while Joseph Lamoureux had built on the road in
front of the neighbouring concession of La Céte St.
Jean.

The sheriff went himself to make the service on the
petty jurors and going to the domicile of Moise Lamou-
reux and without ascertaining his Christian name
asked him if he was the only Lamoureux living in this
concession. On the reply being in the affirmative by
the said Moise Lamoureux who believed, and ‘who
still appears to believe, that Joseph Lamoureux be-
longs to the concession of La Céte St. Jean, the sheriff
gave to the said Moise Lamoureux personally the sum-
mons intended for Joseph Lamoureux. Moise Lamou-
reux obeyed this summons, answered during all the
criminal term, and in particular at the trial of the ac-
cused, to the name of Joseph Lamoureux, was sworn
as a juror in the said trial of the accused in the ab-
sence of any challeige, and thus formed part of the
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1388 jury whlch rendered against the accused a verdict of
Bmsnnors guilty.
Tag Qum It is further in evidence that the accused at the time
= of the trial, and before, knew Moise Lamoureux, al-
though he did not know his Christian name.’

The evidence and these documents produced do not
show that the prisoner had any cause of challenge
against Motse Lamoureux who served under the name
of Joseph Lamoureux.

The special panel for the term dld not contain the
name of Motse Lamoureux. -

On this motion and in view of these facts I did not
pronounce sentence against the accused, who was re-
manded to prison, and I thought it my duty to reserve
the question for the consideration of the judges of the
Court of Crown Cases Reserved; although an impor-
tant precedent exists in the matter, reported in the 8
vol. of the QL.R., p. 212, Reg. v. Fiore, and although
the 246th sec. of ch. 174 of the Revised Statutes of
Canada appears applicable to the case, I have found the
question sufficiently special to merit the consideration
of the honorable tribunal to which I have referred it.

The Court of Queen’s Bench, Mr. Justice Tessier
dissenting, refused to interfere with the verdict and

. the prisoner then appealed to the Supreme Court of
Canada.

Leduc (Belcourt with him) for appellant.

F. X. Mathieu for respondent.

The points and cases relied on by the counsel are
fully reviewed in the judgments hereinafter given.

Sir W. J. Rrrcmie 0. —This was a case reserved
under the Revised Statutes ch. 174 sec. 259 which
enacts that every court before which any person is
“convicted on indictment for any treason, felony or
"misdemeanor, and every judge within the meaning of
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“The Speedy Trials Act,” trying any person under  -1888
such act, may, in its or his discretion, reserve any Brisspors
question of law which arises on the trial, for the con- ., &mm
sideration of the justices of the court’ for crown cases ——
. . Ritchie C.J,
reserved, and thereupon may respite execution, &c.” —
‘I am of opinion this was not a question arising af

the trial, but it was an objection raised subsequent to

the trial, and which could only be determined on a

writ of error and could not be reserved and disposed
“of in a summary manner on affidavits. Iam therefore

of opinion that as this was not a question arising on

the trial which could be reserved, the Court of Queen’s
Bench in Montreal had no jurisdiction to adjudicate on

the case and consequently we havenone, the prisoner's
‘remedy, if any, being by writ of error. Mr. Justice
G-wynne has permitted me to peruse what he has writ-

ten and will read on this point, and as he has discussed

the point so fully and I entirely agree with what he

has written and with the conclusion at which he has
arrived I have nothing further to add. I do not wish

it, however, to be ‘I.J‘._ndé’rétood that there should be a

writ of error granted in this case, or to express any
opinion as to what should or would be the result, if a

writ of error was granted.

It has been also contended that this case comes with-

in and is covered by sec. 246 of ch. 174 of the R. 8. C.
which enacts ¢nter alia: “ Judgment, after verdict upon

“ an indictment for any felony or misdemeanor shall

“not be stayed or reversed * * for any misnomer or

“ mis-description of the officer returning such process

“( jury process), or of any of the jurors,—nor because

“ any person has served upon the jury who was not

“ returned as a juror by the sheriff or other officer.” If

T am right in the view I take upon the first point the
‘determination of this question is not necessary for the
disposal of this case, therefore without expressing a
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1888  positive opinion I may say I incline very strongly to

Brmsmmors the view that if this case does not come within the

Tem é’t'mm_ very words of the act it is within the spirit and scope

. —= _ of the enactment and within the intent, policy and ob-

I-mcfhic o ject if the legislature or, as Lord Coke expressed it, to
suppress the mischief and advance the remedy.

StroNG J.—I am of opinion that we ought to allow
this appeal, quash the conviction and order a new
trial.

The prisoner was indicted for a statutory felony—
administering poison with intent to commit murder—
and was convicted. At the conclusion of the trial and
before sentence, it was discovered that Moise Lamou-
reux, one of the jurymen by whom he had been tried,
had not been returned on the panel, but had either by
mistake or design, which it does not appear, answered
to the name of Joseph Lamoureux, a juryman who
had been duly returned on the panel, and thus by
personating the latter had been sworn in his place.
The learned judge before whom the trial took place
reserved the case for the opinion of the Court of
Queen’s Bench on its appeal side pursuant to section
259 of the Criminal Procedure Act. The case having
been argued before the Court of Queen’s Bench, that
court affirmed the conviction ; one of the learned
judges however, Mr. Justice Tessier, having differed
from his colleagues, the prisoner was enabled to
appeal to this court, which he has done, .

I am of opinion that Mellor'’s case (1), which has
been relied on as a conclusive authority against
this appeal, has no application here. In the first
place, the learned judges who there held there had
been no mis-trial, did soon the ground that William
Thorniley, who by mistake appeared and was sworn

in answer to the name of Joseph Henry Thorne,
(1) 1Dears. & B. 468,
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the person actually called, was himself a juror, whose 1888
name was contained in the panel duly returned by the Basssos
sheriff. The prisoner in that case was not able to Tg é’&EEN.
make the objection that he was tried by a jury, one of S &
whom had no authority to try him. The case there i
was merely one where one juror was mistaken for
another, and it is upon this circumstance that the judg-
ments of those judges who held there had been no
mis-trial were principally rested, as will be seen from
the clear statement of the argument from that point of
view presented in the judgment of Mr. Justice Byles.
The same argument is not available here, in answer to
the prisoner’s objection that he has been illegally
tried, for it is manifest that only eleven out of the
twelve jurors who had the prisoner in charge had
authority to try him.

Next, I cannot agree with the learned chief justice
of the Queen’s Bench in the opinion that this is an
objection covered by the 246 section of the Criminal Pro-
cedure Act, (R. 8. C.cap. 174). That section is a trans-
cript, so far as the clause is concerned which enacts
that a verdict shall not be stayed or reversed because
any person has served upon the jury who was not
returned as.a juror by the sheriff or other officer,” of
the English Statute 7 Geo. 4 ¢. 64 5. 21. This enactment
was not referred to in Mellor’s case for the very obvi-
ous reason that it did not apply since both the juror
called and the juror who presented himself and was
sorn in his stead had been legally “returned as jurors
by the sheriff,” and therefore, the case did not come
within the terms of the statute. Here, however, the
person sworn on the jury was not duly returned and
therefore it has been said that the statute applies.
There is, however, in the present case something more
than the irregularity which the statute was designed
to’cure, the mere serving on the jury of a person not
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duly returned by the sheriffto serve. Not only was
the juror who illegally sevved here not duly returned,
but he personated one who was duly returned, and in
that way a wrong has been practised on the prisoner,
& wrong which, if done knowingly, was undoubtedly
8 high contempt of court and an indictable offence, and
if done innocently and by mistake may nevertheless
have greatly prejudiced the prisoner on his trial. If
section 248 covers a case like this, so it would also
cover a case where the personation of the juror was
the result of a deliberately planned fraud, a conspiracy
between the juror actually summoned and a stranger
personating him, with the very purpose and design of
introducing upon the jury a person whose object it
might be corruptly to convict the prisoner. Itisimpos-
sible to suppose that the statute could apply to vali-
date the trial in such a case, and if it would not it
must also be inapplicable in the present case.

The whole tenor of the reasoning of the judges who
thought there was no mis-trial in Mellor’s case favors
this view.

Further Mellor's case can be no authority against the
prisoner on the question of mis-trial. Of the fourteen
learned judges who composed the court in that case,

two, Chief Baron Pollock and Mr. Justice Williams,

gave no opinion on this point, but rested their judg-
ments exclusively on the ground that the court had
no jurisdiction to entertain the question reserved.
The remaining twelve judges were equally divided on
this point—six, including Lord Campbell C.J., Cock- -
burn C.J., Coleridge and Wightman JJ., and Watson
and Martin BB., holding distinctly that there had been
a mis-trial, whilst the remaining six judges were of a
contrary opinion. It is evident, therefore, that on this
point of the nullity or validity of the trial Mellor’s
case can be of no decisive authority, and we are
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thrown back on the preceding authorities and on the
reasons, apart from authority,for and against the view
contended for on behalf of the prisoner, reasons which
are stated with great force and lucidity in the oppos-
ing judgments delivered in Mellor’s case. As regards
the effect which this case of Mellor ought to have upon
our decision on this appeal, I cannot, however, refrain
from saying that although their judgments were neut-
ralized by-the voices of an equal number of judges on
the opposite side, yet the weight of high authority and
of great names is decidedly with the six judges who
pronounced for the prisoner, and I more especially
refer to the two most distinguished judges whose
names head the list, who successively filled the
office of Lord Chief Justice of England, and whose
pre-eminence as great common law judges cannot be
questioned,—Lord Campbell and Sir Alexander Cock-
burn.

The only authority in which the facts resemble those
in the present case, where a juryman whose name was
on the panel and who had been duly summoned in his
proper name was personated by a stranger whose
name was not on the panel and who had received no
summons to serve, is the civil case of Hill v. Yates (1),
where the Court of Queen’s Bench did certainly refuse
a rule #isi for a new trial on this ground. I consider
that case, however, to be virtually disposed of in the
judgment of Lord Campbell in Mellor’s case where its
unsoundness is most conclusively demonstrated. The
reasons thus given by Lord Campbell are in the main
the same as those which I have already stated as being
an answer to the argument raised on behalf of the
crown that the prisoner’s objection in the present case
was met by the 246th section of the Criminal Proce-
dure Act, viz., that if the irregularity were to be con-

(1) 12 East 220,
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sidered as a ground of challenge only, and as not
invalidating the trial, the consequence would be, that
there would be no remedy, where the wrongful sub-
stitution of a stranger for a juror took place with the -
deliberate and malicious intent of prejudicing the
prisoner on his trial. These reasons seem to me un-
answerable in a case like the present, where the juror
regularly called has been personated by one who was
not himself on the panel whatever weight they ought
to have in a case like Mellor’s where the person sub-
stituted was himself a juror, duly summoned and on
the panel, and thus legally selected and having
authority for the trial of the prisoner subject only to
the latter’s right of challenge. I am of opinion, there-
fore, that we ought not to consider ourselves bound
by Hill v. Yates, more especially as that case was not
a decision of a Court of Error or Appesdl but of a court
of first instance only, and moreover a decision pro-
nounced in a civil cause and on a motion for a new
trial. :
As regards the comparative weight of the reasoning,
apart from authority, upon which the respective views
of the learned judges in Mellor'’s case are supported,
it seems to me that the reasons of Lord Campbell and
the judges who agreed with him far outweigh the
arguments put forward by those who held opposite
opinions.

In Mellor’s case the arguments against the prisoner
on the point of mis-trial appear to have been princi-
pally of two kinds, first those which depended on the
important circumstance, which distinguishes that case
from. the present, that the person who was there sub-
stituted for the juror called was himself a juror,
whose name was regularly upon the panel, a consider-
ation which makes all the reasons so based entirely
inapplicable here, and secondly arguments deduced
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from considerations of public policy, and the incon- 1888
venience of a judicial decision which might open the Brmmsoms
door to a class of frivolous, technical objections tending ,, &U -
in some instances to a failure of justice in the admin- ———
istration of the criminal law. That public inconven- StongJ-
ience may possibly beé occasioned by holding the
objection now raised by the prisoner a ground for
invalidating the conviction, may to a certain extent be

true but that does not constitute a sufficient reason

why a prisoner should be deprived of a fair trial, as he
certainly might be if the contrary rule should now be
enunciated by authority. The fallacy in the argument

thus derived from public policy and convenience is

that those who advance it contemplate that this

species of fraud on the law, by the personation of

jurors in criminal cases will only be perpetrated in

the interest of prisoners, whereas it is apparent that

itmay also be resorted to by those who may seek to

injure and prejudice prisoners in their trials, and so

long as the last alternative is possible an argument
derived from the mere probability that such an abuse

of justice will be more frequently practised on behalf

of accused persons than against them ought not to

prevail. In other words, there is no higher policy

known to the common law of England than that

which seeks fo assure to every person brought under
criminal accusation an absolutely fair and impartial

trial. The courts have it in their own power to pro-

tect themselves, at least in a great degree, against any
misapplication of a rule of procedure, involved in a
decision of this appeal in favor of the prisoner, by
.enforcing greater caution and diligence on their own

officers, by seeing that proper accommodation is provid-

ed for jurymen summoned on the panel so that they

may be kept apart from the crowd of mere spectators

who throng the courts, and by enforcing exemplary
punishment when a case of wilful personation is
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discovered ; by these means the anticipated evil
which, after all, is probably chimerical, will seldom be
likely to cause a failure of justice. But even though
the danger were a hundredfold greater it ought not,
in my judgment, to weigh for a moment against the
sacred right of a prisoner to have a fair trial, a right
which it is impossible he can in the future enjoy if
the judicial sanction of a court of appeal is now given
to proceedings by which the prisoner was not only
deprived of his right of challenge but possibly tried
and convicted by a juror who may have introduced
himself upon the jury for the express purpose of pre-
judicing the trial against him. Lord Campbell, in his
judgment in Mellor’s case, answers this argument

*from public inconvenience thus conclusively :

There may certainly be a dread that frivolous objections to pro-
eedure in criminal cases may be encouraged by our decision ; but it
is no frivolous objection that the prisoner on & trial for murder was,
without- any fault of his own, deprived of his right to challenge one
of the jurymen who tried him, and I hope the judges may safely rely
upon their own efforts, and, if necessary, upon the said of the legis-
lature; to repress mere technicalities, which seek to screen guilt
instead of protecting innocence.

Sir Alexander Cockburn in his judgment is equa]ly
pronounced against this arguiment derived ab incon-
vemtenti. We have therefore these great chief justices,
both of whom were most experienced criminal lawyers
and who had both served in the office of Attorney
General before their promotion to the bench, repudiat-
ing in the most clear and emphatic manner this argu-
ment by which it was sought to infringe on a prison-
er's right fo a fair trial. I have never read or heard
that either of the chief justices was liable to be in-
fluenced by sentimental considerations in favor of
prisoners ; the traditions of the profession are, as I have
always heard, rather to the contrary; we may there-
fore safely assume, that in a case like the present they
would have considered the nullity of the trial beyond
all doubt or guestion. In short Mellor’s case, so far
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from being an a;uthoﬁ%y agaifist the pFisotieron this paint 1;8:’
as to the validity of the tfal, is i tFuth & strofig ond Bmsnso‘xs
in his faver, masmuch as the 6piniotis of the six judves T Qtrﬁnm
(including the two chief justicés) who there pronotinc- 5 t:;? 5.
ed for the prisoner are, a fortiori, applicable here, whilst <l
the opinions of the six judges, who Were there against
the prisoner applied to an irregularity of a totally dif-
ferent kind.from that which ocdcurred on thé teial How
under consideration: I am, thérefore, of opinion that
there was such a mlscarrlage in the trial of the appellaxit
that 4t common la;W the whole proceeding was a nul-
lity. Farther, I hold that the trial having thus been
illegal and void at common law; the 246th sec. of the
Criminal Proceduré Act does nbt; for the reasons beforeé
stated, cure such irrégularity and that it has therefors
no gpplication whatever to the case.
Next it is argned for the erown that the 259th geoc.

of the Criminal Procedure Act providing for the reser-
vation of questions of law arising on the trial of indict:
ments does hot apply; and Mellor's case is agaiit in-
Voked as an authority for this propesition alse. Hete,
again, I have to determiné agaiuist the cfown. The
great argument against thé jurisdiction im Msllot’s
case was that there was no power conferréed on the
court to issuea vem’{‘e de novo, so that if the conviction
shotld have been quashed the prisoner must have gone
fiee. The court there, like the court for crown
¢ases teserved tinder the present statute, was a purely
stattitory cotirt, and had no authority save such as was

confeired upon it by the expréss words, of by neces-
" gary implication frori the express words, of an act of
Parliament. Had the ficts beeni as here showing in-
dubitably that thete hiad been a finis-trial, and had the
statute conferred the powers now given by sec. 268 -
of the Criminal Procedure Act, and which applied to

the Court of Queen’s Bench as well as it apphes to this
b1 ;
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court, authorizing the granting of a new trial, (a sub-
stitution for the common law remedy of a vemire de
novo) where “ the conviction is declared bad for acause
“ which makes the former trial a nullity so that there
“wag no lawful trial in the cause;” had, I say, the
English statuie conferred such a power as this the prins
cipal ground of the argument against the jurisdiction
in Mellor’s case would have entirely failed. As the act
of parliament now enables the courts here to do justice
by remanding the prisoner for a new trial, I can see
no objection to holding that the Court of Queen’s Bench
had jurisdiction to entertain this objection to the vali-
dity of the conviction as “a question arising on the
“trial,” as I feel assuredthe English court would also
have done in Mellor’s case, had the opinion of Lord
Campbell and those who agreed with him, that there
had been a mis-trial, prevailed and had the statutein
terms conferred the power to order a venire de novo, or
the power which this court and the Court of Queen’s
Bench now possess of ordering a new trial.

I am of opinion that the trial of the appellant should
(in the words of the statute) be declared to have been
a “nullity,” that the conviction should be quashed and
anew trial ordered.

FourNiER J.—Aux assises du district de Terreboniis,

" tenues en janvier dernier, Osias Brishois a subi son

procés pour avoir félonieusement administré un certain
poison & F. X, Denis dans l'intention de commettre un
meutre, et un verdict de coupable a été prononcé contre
lui. Aprés ce verdict, le prisonnier a fait, par le
ministére de son avocat, une motion en arrét de juge-
ment pour faire annuler le verdict, ordonner sa mise

en liberté, ou pour un nouveaun procés.

L'unique raison donnée & I'appui de cette motion
est que le nom de Moise Lamoureux, qui a fait partie
du petit jury qui I'a trouvé coupable, ne se trouve pas
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sur la liste des jurésiassignés pour le terme pendant

lequel le prisonnier|a subi son procés. Le nom de
Joseph Lamoureux, son frére, s’y trouve; mais celui-ci

n’ayant pas été assighé, a, comme de raison, fait défaut .

L |- rLZ z : 2
chaque fois que son nom a été appelé comme juré. A

chacun de ces appels, Moise Lamoureux, qui avait
regu, par erreur, l'assignation destinée & Joseph, sest
présenté 3 la place de celui-ci et a illégalement prété
serment comme juré, siégé comme tel, pris part au ver-
dict—sous le nom de| son frére—sans avoir prété ser-
ment sous son nom, ni révélé son identité en aucune
maniére. Cette étra,xfige irrégularité n'a été découverte
qu'aprés le verdict, mais avant que aucune sentence
n’elit encore été pron!oncée. C’est en se fondant sur ce
fait que le prisonnier demande 1’arrét du jugement et
I'annulation du verdlct

L’honorable juge H T. Taschereau, qui pres1da,1t au
procés de l’accusé, apres Pexposé des faits contenus
dans la motion et aprés leur vérification par affidavits,
en a fait rapport a 1a| cour du Banc de la Reine, réser-
vant & cette dernlere; cour la décision de la question
ainsi soulevée. '

La majorité de la cour du Banc de la Reine a rejeté
cette motion pour le &notlf qu'elle considérait I'irrégu-
laxifs i invoquée commie insuffisante pour faire annuler le
verdict. En consequelnce de ce renvoi, appel a cette cour.

La question & décider est donc de savoir si‘le fait de
Moise Lamoureux, dont le nom n’était pas sur la liste
des jurés, appelé et répondant au nom de J oseph La-
moureux, dont le noml, se trouvait sur cette liste, prétant
serment et siégeant sous le nom de Joseph Lamoureux,
sans avoir lui-méme ' prété serment sous son propre
nom, constitue une| irrégularité suffisante pour faire
déclarer le procds nul (mis-trial). .

‘Cette question nedt pas nouvelle. Elle a ét6 sou-

levée bien des fois en Angleterre, L’honorable juge
283
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Ramsay dans ses notes sur la cause de Feore (1), en a

> a4 . . o
Baisesors Cité plusieurs cas d’oti il a conclu :

.
TrE QU

. I take it, therefore, that before the passing of the statute 21 of
*Jac. 1, the serving as juror of any person not 4 juror, or one juror

Fournier J. for another, or by a name not his, or by a false addition, or of any

disqualified person, would make the trial null, and that is only
modified in the provinces by the statute of Jac. 1, and by the
geétion of our Criminal Procedure Act, 32 and 83 Vie, ch. 29,
sec. 79.

Cette derniére section est maintenant remplacée par
la 246me section du chapitre 174, Statuts revisés du
Canada;, déclarant que nul jugement aprés verdict ne
sera arrdté, ni infirmé pour diverses raisoms ef emtre
autres la suivante :

Ni & raison de te qu'une personne aura servi sur le jury, bien
qu'elle n'efit pas 66 mise au nombre des jurés-sur le rapport du
shérif. .

Comme on le voit, le texte qui concerne la question
soulevée ici se borne a dire que le jugement ne sera
pas-arrété parce qu'une personne dont le nom n’était
pas.sur la liste des jurés aura servi comme tel. Ce
serait bien de faire application de cette disposition, si
Moise Lamoureux, dont le nom n’était pas sur la liste,
etit été soit par méprise ou par une erreur quelconque,
appelé par son véritable nom a faire partie du jury.
Une telle irrégularité aurait 6té6 sans doute couverte
par la section 246. Mais les choses sont loin de s'étre
passées de cette manidre. Joseph Lamoweux dont le
nem se trouvait réguliérement sur la liste étant appels,
c’est. Moise qui se présente & sa place et le personnifie.
11 préte serment sous un nom qui n'est pas le sien et
s'ouvre ainsi I'entrée du jury par un faux serment. I1
répéte cette imposture a chaque fois que Joseph Lamou-
reux est appels, et il a le soin de si bien cacher son
identité qu’elle n’est découverte qu’aprés le verdict.
Est-ce une de ces irrégularités couverte par la clause 2462
Evidemment nen ; la loi présume que le juré dont le

(1) 3 Q. L. Rep. ps 228.
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nom n’'est pas sur la liste a diL éfre-appelé par son ffff
nom:. Elle ne pett certainement. pas. 'interpréter de Brisssers
manidre & couvrir le cas de celui qui & fanssexsent pris ., ot uny,
le nom d'un autre et jure faussement qwil est wa  ——
. . . FournjerJ.

tel, tandis qu’il est une autre personne. C’est grice
4 deux offenses criminelles bien graves: aw faux
serment et & la personnification, que Moise Lamourenx
a réussi & pénétrer dans le jury. FPeut-on dire que la
loi entendait traiter comme: simple irrégularité le fait
dont Moise Lamoureux s’est rendu conpable? - Par cette
supercherie, il a empéché le prisonnier de se prévaloir
de son droit de réeusation. Il pewvait n’avoir aneun
moetif de récuser Joseph, mmais il pouvait en avoir
contre celui qui cachait son nom sous celui de Joseph
et s'introduisait d’une maniére aussi extraordinaire dans
le jury. Quel pouvait étre ses. motifs d’en agir ainsi ?
Nous les ignorons ; mais I'étrangeté et V'illégalité de sa
conduite ne font présumer rien de bon en sa favetir.
On ne devrait pas en &tre réduit 3 des. suppositions
pour s’assurer si le prisenmier a euw un procés régulier
et impartial.

On a invoqué contre la position prise par le prison-
nier 'autorité de la décision dansla cause de Mellor (1),
dans laquelle une question analogue s’est soulevée
Cette décision a 6té citée et discutée dans Ia cour du
Banc de la Reine.de Québec, dans la camse de Regina
v. Feore.(2), mais.la majorité de la-cour n’a pas considéré
qu’elle devait avoir toute I'importance d™an: précédent,
parce que sur Ia question a décider par la cour du Banc
de la Reine, les juges anglais s'étaient trouvés divisés
également, six d'um c6té et six de l'autre. Deux des
Jjuges qui furent d’avis de maintenir le verdict, s'abs-
tinrent de décider la.question de. savoir sil’objection
eut été soulevée d'une autre maniére, elle efit été.fatale
ow nen. Je ne crois pas, pour les, raisons données par

(). } Dears-v. Bell 468; (23 QL. R 239
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Thonorable juge Ramsay, que l'on doive non plus
donner 3 la décision dans la cause de Mellor 1'autorité
d’'un précédent applicable a celle-ci. Les questions en
débat, il est vrai, ont été traitées avec beaucoup de
science et de.développement, mais pour répondre aux
arguments employés par les juges de la majorité, il n’y
a qu'a se servir des arguments encore plus solides
donnés par la minorité.

A Tobjection faite, que la cour n’a pas juridiction
pour adjuger sur une question réservée, qui n'a été
soulevée qu’aprés le verdict, je répondrai par largu-
ment de ’honorable juge Ramsay sur la méme question
dans la cause de Regina v. Feore. Dans la présente
cause, I’objection a été faite et réservée aprés le verdict,
il est vrai, mais avant qu’aucune sentence n’efit été

prononcée. L’honorable juge s’exprima ainsi :

With regard to the first of these points it does not arige in this
case, for the question was raised before the end of the trial, that is
before sentence. But in any case it would be a very narrow mode
of interpreting an enactment such as that permitting the reservation
of Crown cases, to say that a question did not arise at the trial
becausse it was not insisted upon then, The question took its rise at
the trial, although only noticed after. Again, if under the statute
the judge had not power to reserve the question, he certainly could
not have entersd the difficulty on the record, and the accused would
have been without remedy, whether he suffered injustice or not, thus
effectually avoiding all the inconveniences so much dreaded by Lord
Ellenborough. The jurisprudence in this province is to give the
fullest possible scope to the enactment permitting the reservation
of questions of law, and I think our jurisprudence is more consistent
than that in England on the point. <

Pour tous ces motifs, je suis -d’opinion que Pappel

devrait étre accordé.

TascHEREAU J.—The appellant having been found
guilty of feloniously having administered poison with
intent to murder, moved to arrest the judgment on
the ground that one of the jurors who fried the case
had not been returned as such. As this irregularity .
did not appear on the face of the record it could,
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clearly, not constitute a ground for a motion in arrest = 1888
of judgment. A case having, however, been reserved Bm‘s};;ms
by the judge presiding at the trial, and determined . anmn
by the full court of Queen’s Bench, we have, I pre-  —

. . Tascherean
sume to consider it as properly before us on the facts ~ J.
as stated in the court below, assuming, here, of course,
that the case could be reserved. ,

These facts are as follows. The general panel of
jurors contained the two names of Joseph Lamoureux
and of Moise Lamoureux. The special panel for the
term of the court at which the prisoner was tried
contained only the name of Joseph Lamoureux. The
sheriff, however, served Joseph Lamoureux’s summons
on Moise Lamoureuz, but returned Joseph Lamoureux
as the party summoned. Moise Lamoureux appeared
in-court, as a juror, during the whole term answering
to the name of Joseph Lamoureux, and on this’
Brisebois’, trial, went in the box without challenge,
having likewise answered to the nmame of Joseph
Lamoureux.

I am of opinion that this appeal should be dismissed
on the ground, taken by the Court of Queen’s Bench
at Montreal, viz.: ‘‘ that section 246, ch, 174 of the Rev.
Stat. clearly covers the irregularity complained of by
the appellant here.” This section in express terms
enactsthat judgment shall not be stayed or reversed be-
cause any person has served upon the jury who was
not returned as a juror by the sheriff. Now, here, the
only irregularity complained of is that Moise Lamour-
eux has served upon the jury, though not returned as a
juror by the sheriff.

This is precisely what the statute says will not be a
ground for staying or reversing the judgment. The
reason that in Mellor’s case (1), the corresponding Imper-
ial enactment, 7 Geo. IV, c. 64, sec. 21 was not cited

(1) 1 Dears & B. 468.
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1888 is that the enactment -had, in that case, no application.
Bx}'s'n:pm There no question arose of a party serving as a juror
mqﬂm who had not been returned by the sheriff as smeh,
Taac_p;m Reg. v. Feore (1) has also been: relied upon by thg
E g,ppellqnt but that case does not bind wus, did it apply
— 1o the present one: The case of Douvey. v. Hobson (2)
is in point, and would cenclude this case even w1thegt

the above clause of our statute. ‘
Ag to the guestion whether the point raised was one
which. cquld ‘he resprved by the _]udge at the t,nal I
G.rwynn.e . tl,la.t. it Was not onsa_ Wh,l,c.h could be resewe.@.
Iam of opinion that this appeal should be dismissed,

GwyNNE J.—In Mellor's case (3), the Court of €rimi-
nal Appeals in-erown cases reservéd, upon the opinion
of eight judges against six, affirmed the eonviction.
Seven of the eight were of opinien that the point sub-
mitbed, which was similar to that submitted in the pre-
sent case, did not come within the jurisdiction eof the
court for hearing crown cases reserved; amd that it
conld: only be raised; if at all, upon a writ of error, as
erzor in fact not error in law. Five of the seven held
that if so raised, the irregularity which was complain-

.e@ of; constityted no. mis-trial, #n. which opinion the
eighth alse concurred, but he gaveno opinion as to the
jurisdiction of the eourt further than that he doubted
its; haying any jurisdiction to. award a venire de novo;
and the other two. gave no opinion wupen the quesﬁon
of mis-trial or no mis:trial, because the point was not
propezly before them, not coming-up. on awrit of error.
Of the other six who were of opinion: that the ceurt
had: jurisdiction, and that the irregularity: complained
of did constitmte mis-trial, two namely, Cockburn €.J.
and Watsen. B. e«x@ress%d themselves. as having arrived

) 3 Q. L. R. 219, (2) 2-Marsh 154
(3) 1 Dears & B, 468 & 4 Jur. (N.8.) 214
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rested his judgment upon the principle which he laid Bmsmnors
down, namely, that in thege cases of questions of law Tam Qummv

.reserved under the statute for the opinion of the court
of crown eases reserved, the statement of the judge as
o the facts mpon which the question of law sﬁbxﬁitted
solute verlty If the quest;ons whlch ca,l; be ;eserved
under the statnte are limited to questions upon matter
appearing on the record, as in arrest of judgment, and
questmns of law arising during the progress of the
trial whieh the judge presnimg at the trial might have
Jjmdicially determined himself if he-had been so mind-
ed, the. pr1n01p1e that the jndge’s statement of the facts
upon, which he wished to ‘submit a. quﬁstlan of law to
the opinion of the cenrt should be received by the court
ag-ahsolute verity seems to be. perfectly goupd; but if
the: statement. of facts:made by the judge is, in all edses
subntitted under the statute: to be received as absolute
verity, that {o my mind affords a conclusive argument
against the question which was submitted in Mellor’s
case and that which is submitted in the present case
being within the contemplation of the statute ; for, in
the absénee of any provision in the statute authorizing
or enabling a. Judge to collect material after verdict,
upon: which. o, ma,lge a statement of facts for the pur-
pose:of submitting thereon a question of law, the deci-
sion of which, may affeet the verdict, I cannot recog-
nize the prmolple upon which such a statement shonld
be received as absolute verity ; 3 or why e1ther the priss
oner or the crown should be depnved of thelr right to
dispute the truth of the facts as stated by the ludge or
if t;ru,e; of displacing them by other facts.proposed. to.be
put in conrse of judicial enguiry as they would have
the right to do in the cédse- of a writ of error in fiict ;
which appears teibethe only proceeding by which the

wynhne J,
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truth of the facts relied upon as being sufficient to
vacate the verdict, or of other facts pleaded or relied
upon as displacing the effect of the former, assuming
them to be true, can be judicially establishéd. The de--
cision in Mellor's case has never been questioned that
I have been able to find except in the case of The Queen
v. Feore (1), in which case, with great deference I say
it, the learned judges who set aside the verdict do not
seem to me to have correctly appreciated the grounds
upon which the judgments of the learned judges who
affirmed the conviction in Mellor’s case proceeded.

The case is cited as law in the edition of Roscoe’s
Criminal Evidence by Horace Smith of 1884 (2), and in- .
a note to Chitty’s Statutes, 4th edition by Lely (8). The
reasoning of those learned judges upon both points is
to my mind most conclusive. Pollock C.B. says:

Apart from the statute which created this tribumal 11.12. Vie.
ch, 78, the objection, if any, could not have been taken except on a
writ of error, and the error, if error it be, is error in fact and not
error in law. In my judgment the statute was clearly not intended
to supersede the Court of Error and to confer upon this court all its
functions

And again :

The authority and jurisdiction of the court is, in my opinion,
limited to matters of law oceurring upon the trial, of which the
judge can take judical notice, and in providing for giving effect to
the decision of this court and the certificate founded thereon,
thereare express directions given as to what shall be donein each case.
It appears to me that the statute contemplated the final determina-
tion of the matter and never contemplated any new trial or any
venire de novo.

After reading the terms of the statute which I may
here observe are substantially identical with ours, the

learned Chief Baron proceeded :

Tt appears to me that the statute never contemplated any new
trial, and I think that will be clear when we come to consider what
are the provisions made in the act, for they are very express and
direct as to what shall be done upon the certificate going down to

) 3 Q L R. 219, (2 P.217.
(3) Vol. 2, p. 253.
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the court in which the point arose. ‘ 1888
Referring then to the words of the statute that the Bmm,om

court is:—to make such other order as justice may re- Tae thmz.

quire, he referred to Regina v. Faderman (1); in Whlch —

it was held that those words only enable the court to §™7228 J:

order a party to be let out on bail or to do any other

thing of the like kind which justice may seem to

demand, and he adds:

If this part of the act which enables us to meke “any other order
such as justice may require,” is to be taken to apply to a case like
the present I should be glad to know why, if we can award a venire
de novo, we cannot grant a new trial in any case where improper
evidence has been received, but which in reality was not calculated
to have any influence upon the verdict. If we are to award a venire
de novo, because the prisoner may have lcst some benefit, of which
there is no suggestion before us, then I wonld ask, in a case where,
in the opinion of this court, improper evidence has been received
and where an entry upon the record would be that the evidence
having been so received the accused party was 1mproperly con.
victed, what does justice require in such a case? Why, manifestly
that the prisoner, guilty of some atrocious crime, should not thereby
escape justice, and yet; I apprehend it will be conceded on all sides
(and Ido not imagine from the communications which have taken
place among us that one single member of this court is of a different
opinion) that however much we might all think that justice would
require a new trial we should be incompetent to grant it. The act of
Parliament provides expressly what shall be done where the convic-
tion is vitiated : We cannot order a new trial in such a case ; we can-
not order a venire de novo to issue, we can:only vacate the convie-
tion. And now I coms to the second point, that of providing for
giving effect to the decision of the court and the certificate founded
upon it. I ghall read the very words of the act.

The learned Chief Baron read from the statute which,
it may be observed, is substantially identical with our
own sec. 262 of ch. 174, Which is as follows :— :

And the said certificate shall be sufficient warrant to such sheriff
or gaoler and all other persons for the execution of the judgment ag
go certified to have been affirmed or amended and execution sghall
thereupon be carried out ‘on such judgment, or if the judment has
been reversed, avoided or arrested the person convicted shall be
discharged from further imprisonment, and the court before which

(1) 1 Den, C. C. 565,
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he was convicted shall at its next. session. vacate. the. recognizance
of bail if any; .
The, Chief Baron then proceeds—

This difficulty may arige ;. if we send back a certificate that this
conviction is bad, I ara not sure that the man would not be entitled
toa kabieas corpus to know why he is detained, an why the sheriff
does not; instantly digcharge him ; and it might.be:a most serious
question. whether he ought not, from the: plain, manifest and clear
words of the act,instantly to be discharged * * there is provision
for everything which is really contemplated by theact. The sheriff i
edlled on to discharge the prisoner if the conwiction is avoided: In
the evént of the - judgment being affitmed and amended: then
éxecution is-to issué upon the judgment zo affirmed and: amended,
But there is not & syllable it the act that points to:any pewer-in the
sheriff, or anybody else to detain: the prisoner or in any court to try
him in the event of 4 vénire d¢ novo issuing: On these groeunds; in
my jadgment, this court is’ net competent to-award a venire de novo,
and, T think, that the remark; in a. case I have already cited, that
the prisorier-ought not 1o- be deprived of his:writ of error; applies

- with eqtial:strength- to the: prosecution.

And he concludes' his most exhaustive judgment
thus:

In.my judgment. the. prisoner aught to be- left to his writ of error,
and as that is.my opinion in point of law, giving to the statute my
mosth anxious and deliberate consideration, I abstain from giving any,
opinion whether a writ. of error ought, or ought not, to.be granted, or
what. qught to be the result of a writ -of error if it were granted,
assuming, the facts to be true. These matters are not in my judg-
ment, properly now before: the court and I think it best to abstain
from, giving any opinion upon them. 'In my judgment this court has
no: anthority to. interfere; and I am clearly of opinion without the
slightest doubs.or hesitation that this court has not any power to
award a venire de novo and, in. that way,. grant a.new trial. 1 think
the .awarding of a venire d¢ novo belongs exclusively to a court of
error. THis court by otlierwise construing the words which have
been teforred: o “to niaké such arder as justice’ may require ”’ would
not be expounding the act, which. alone-it has:the province to doj;
but would in frot, be legislating and taking to itself an authority
Which the Ieglslature never intended. to confér apon it.

The judgment of Erle I. is pronounced. with egual
force, that the ebjection taken censtituted neither
ground of error upon & writ of error, nor Lad the court
under the statute constituting it a court for the con-
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sideration of crown casesreserved, jurisdiction. to enter- 1888
a4

ta.in it. He S&YS: BBISEBO!&

It is alleged that the prisoner may have intenided to-challengs .
Thorniley and ‘have lost the opportanity becauss Thorne was called, 128 SUREN-
and that this posssble loss of challenge is error vitiating the trial. GwynneJ.
No authority, . \ —

He proceeds: .
has been adduced to shew that such a mistake has ever been held
to be a ground of error. )

He then reviews all the civil cases wherein a similar
mistake had occurred and thus states the conclusion
to be-deduced from them:.

According to these authorities a mishomer appearifig on the
record is always ground of error if not amended, but it is no ground
of new trial if the person who was sworn was a pefson that was sum-
moned and no injustice was done. The cdses further sliew that if a
person not summoned was sworn in the name of one who was sui-
moned, it might or might not be ground of new trial according to
the discretion of the the court,
or
if a.person not-on the panel answers to the name of a person-on the
panel, snch personation may er may not be ground of new trial
aeccording to the discretion of the court.

As however all these cases were civil cases he adds :

As they relate to verdicts at Nigi Prius they differ materially
from a verdict under a commission of Oyer and Terminer ; with
respect to stuch & verdict one case onfy has been fourid, namely, the
case of & juryman (1), where Joseph Currie answered to fhe name
of Robert Currie on the punel and the conviction was affirmed by
twelve judges unanimously, the summons having been served on
Joseph Currie aud the bailiff intending ke should .serve. This
unanimeus opinion (lie says) of the whole body of judgds is & decision
against the principle relied on for the prisoner, viz: That the
variance between the name of the person called and the namé of thié
person sworn mzy hiave misted him in his challenge.

And again : y

The possible hardship of having lost a challenge from ignorance
is no ground for vitiating 4 verdict as was said in Rex v. Sutton (2) ;
where an alien-was -sworfi on the jury without the knowledge of the
defendant.

And again : |

(1) 12 East 231. (1) 8 B, & C. 418,
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Thus far I have considered the question as if the court was in the
present state of the record legally qualified to decide whether a
venire de novo should be granted, but that writ is not lawful without
an entry on the record shewing a valid ground for issuing it. See
Corner v. Shew (1), Ifin this case it issued without legal ground
appearing on the record the new trial would be. erroneous, and the

“'verdict thereon no ground for judgment. Itis therefore necessary

to see what entry could be made.

And upon this point he says:

The entry must be according to the supposed fact and ought to be
traverseable so that the truth should be legally ascertained. That
entry is essential for a judgment in error, and I cannot assent to the
notion that every judicial officer who tries an indictment may re-
ceive a ruunor and if he believes it, make an entry accordingly, to
vitiate & record otherwise correct and so bind other parties and
courts by an assumption which may be disputed ; thus in point of
substance there is no ground of error and in point of form no ground
of error appears on this record.

Then as to the statute under which the court of

criminal appeal for hearing reserved cases sat, hesays: -

The provisions of 11-12 Vie, ch. 78 are in terms confined
to judgments after conviction,there is no authority given toalter the
verdict in any way—none to treat a verdict as a nullity and to grant
a new trial. The anthority is express to vary the judgment in any
way, and even to enter an adjudication that the prisoner ought not
to have been convicted, but the verdictis to be left to stand not-
withstanding such entry. It is true there is a general power to malke
such order as justice may require; but this general power follows
after specific powers relating to judgments only, and the general
words, are to be restricted by the proceeding words and construed
to be ¢jusdem generis.

Williams J. was also of oplmon that the point
reserved did not come within the statute 11~
12 Vie., ch.78. The questions contemplated by the

statute as authorized to be reserved were, in his

opinion,
questions of law which the judge before whom the case is tried may
reserve in his discretion, but he cannot reserve a point which he
could not have decided finally. If, he says, the alleged mis-trial
could have been cured by a verdict, it would have been helped by
the verdiot which has been given ; I only mention this, he says, to
show that the point as it stands before us must be regarded as oc.

(1) 4 M. & W. 167,
)
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curring after verdict. If that be so it seems to me to follow that it 1888

is not a question of law which has arisen at the trial, within the BR\I‘SEOIS
meaning of the statute. Now, he continues, in the present case, if .
the point had been one which could have formed ground for arrest- Tag QUEEN.
ing judgment tho presiding judge might have decided it, for I'do —~—
not mean to say that such a point may not be regarded as arising at wy_ri? Js
the trial within the meaning of the statute; but a point like the

present could not be raised in arrest of judgment. If could only

in the ordinary course of law be made the subjeot of a writ of error

in fact ; and I am of opinion that it was not intended by the statute

to substitute this court for a court of error, as to errors in fact. I do

not see any thing in the statute that enables the presiding judge te

collect the materials for such a tribunal. It is said the point was

brought to the attention of the judge while he was still acting under

the commission in the assize town ; but 1 am at a loss to know what

power his commission gave him to act in the matter: I think he

might just as well have acted after as during the assizes. There is

no doubt that if his object were only to recommend the prisoner to

the crown for a pardon, on the ground that he had not been fairly

tried, the judge might collect information for the purpose at any

time, and from any source on which he though it right to rely. But

when the object is to ascertain whether a venire de novo ought to be

awarded on the ground that there was error in fact, constituting a

mistrial I can see no function the presiding judge whether at or

afier the assize has to perform in the matter.or which it was

meant by the statute to transfer from him to this court in any event,

The learned judge was further of opinion that it
was unnecessary for him to comsider the question
whether, if the point was before the court expanded
on the record on a writ of error, there ought to be a

ventre de novo, as to this he says— .

It would be unbecoming in me, aware, as I am, of the 6onﬂicting
opinions of my brother judges, to treat this question other than as a
very doubtful one. I will only observe that if the lacts stated for
our consideration had been assigned as error in the ordinary course
the question might have assumed a very different aspect if the
crown had pleaded in answer to them (as perhaps it might,) that the
Jjuryman, William Thorniley, was personally well known to the
prisoner, and was seen by him to go to the book to be sworn, and
that he never had any intention or wish to challenge that man.

Crompton J, was of opinion that there was no ground
which, in point of law, justified the court {o interfere
with the conviction, He says:
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1888 The present seerss $0 me one of thdse cases where an .irfegulaiity
Bm?géws has occutied in the course of the proceedings which does not neeés-
o,  sarily vacate the verdict, but where the court in which the record
Tan QuEEK. i8, in a civil action, or the crown in the exercise of its prerogative
—— _ may interfere if any unfairness or real prejudice has ocenrred but
Glene oL _where such interference is only matter of discretion. And, again, the
argument fot the prisoner is that hie may have beon prejudiced by
supposing; from the fact of the name of the other petsou heving
been called; that the juiyman he had the opportunity of'ehallenging
was the persoh whose name was really called, aud so that. hé may
have lost the opportunity of -chiallenging the owe whom: he yould
have wished 1o ehallenge. I think the case is the saié in principle
a8 that of the juryman in the note to Hill v. Yatés (1). If, Che says
further) the cade is not preéisely one of misnoiner the alleged preju-
dice to the prisonerseems to me precisely the saine. I am not aware
of any aunthority or case in which the fact that.a prisoner has been
ignerant of some matter which might have caused him to challenge
a personwho came to the book to be sworn, has been held to vitiate
a verdie$ -in point of law, and I apprehend that it would not do-so
even if it appeared that the prisoner had been purposely misled,
though it would be meiter for the consideration of the court in a
clvil case, in -exereising their discretion in granting a new trial; or
for the advisers of the crown in the exercise.of the prerogative of
merey. It would be, he. adds, most mischevous if every irregu-
larity of this nature, however happening; and eyen if contrived .by
or aggented to by the prisoner or his friends would, irecessarily
vacate & verdiet; if it would neces-sarily have that effect the
sumé principle would apply 6 flie casé of an scquittal, even
thengh the itvegularity weie eaused by the proseoution: I am
* not sware thit any eage hms barried the deoctrine.so far as.wotld
be necessary to support:the.objection in.. questlon and in no criminal
cases has any similar ob,;echon prevalled that I am aware of.
" As to awarding a venire de novo he says,
This books are full of authority fo show that no vemire de novo gan
iéstié exoept on matter appesring on the record sufficient to justify
stich award, and if i be improperly awarded it is error. '
And, again,
I will not undertake to say how far any such objection as the pre-
sent could preperly be put upon the record if a writ of error were
brought, and the judgment and proceeding had to be formslly
entered on the record.
And, again,
In Haleg’s Pleas of the Crown (2) it appears that if a juryman bé
vetmiod 4 swors, it ewnnot be assigned for oirorthat he Wwas fét

(1) 12 East 230. © € P. 296
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sworn. , 1888
. vt .
And again: BrisEsoIs

But here we should be proceeding on the alleged fresh discovery of V.
faots after judgment without anything on the record to justify us. - Tae Quze.
And again: ’ GwynneJ.
In the case of a writ of error and error in fact being assigned, the =
crown in the case of a conviction, or the prisoner in the case of an

moquittal, would have the right of traversing the matter so alleged

and s0 questioning its truth. I feel great difficulty in seeing how

we can act without there being some such opportunity afforded to

the parties or, at all events, without the matter being on the record.

Crowder J. was of opinion that the case did not
come within the statute but, assuming it to do so, that
there had been no mis-trial and that, before he could
arrive at the conclusion that the verdict was a nullity,
for the objection taken he must be satisfied that there
exists some stringent and inflexible rule of law which
goes the length of avoiding every criminal trial when
such a mistake (however unattended with the slight-
est mischief) has occurred, and if there were any such
rule of law which would render such a mistake per se
fatal, he should contemplate with the utmost alarm
the awful consequences which might ensue from it to
the administration of criminal justice throughout the
country. Prisonersif convicted might have another
chance of escape or if acquitted might have their lives
and liberty again imperilled, for that if such a mistake
be fatal it is equally so whether the accused be acquit-
ted or convicted and whatever might be the nature of
the crime with which he should be charged. * But,” he
says, “I can find no such rule of law.” Then, referring

to the case of a juryman, he says:

It was contended that there was a mis-frial, but held by all the

judges that there was not but only a misnomer which did not in-

validate the trial. '

But he adds:

As regards the main ground on which it was contended before us

that there had been a mis-trial the eaze of & juryman is directly in

point. It is said that Mellor's right fo challenge was presumably
29 > '
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prejudiced because he may have desired to challenge the name of
William Thorniley but not that of Joseph Henry Thorne and may
have known neither of them personally, and so in the case of a jury

man the prisoner might have had cause of challenge against Robert
Currie and thus the prisoner might have had his right of challenge
curtailed if he knew neither of the men personally—the trial, how-
ever, was held valid by all the judges.

" 'Willes J. as to the construction of the statute con-
curred in the judgment of the Lord Chief Baron
Pollock, and in the review of the cases relied upon by
the prisoner he concurred with the judgment of Exle
J. and he adds:

If a foreigner had been on the jury unknown to the prisoner the
conviction would have been unobjectionable even though the pris-
oner were proved to have disliked foreigners, and to be sure to have
challenged one if he knew tohim to be so; citing Bex v. Sution (1).
Again, if the juryman had been described on the panel by & wrong
Christian name, and had been called merely in court and sworn up-
on the jury the conviction would have been valid. Yet such a mis-
take might, equally with that in question, have misled the prisoner
and prevented him from challenging.

. And again:

If this was a mis-trial, the prisoner having been convicted, it would
equally have been a mis-trial in case of acquittal ; but to order a
venire de novo in the latter case would be scandalous and oppressive.
It is not suggested that the prisoner has not had a fair trialnor that he
has sustained any prejudice. Far from its appearing that he was de-
prived of his challenge it is even consistent with the facts that he
may have known who was about to be sworn and advisedly abstained
from objecting to him.

Channell B. was of opinion that there was no mis-
{rial, and he concurred in the opinion of Erle J. and in
‘the reasons upon which that opinion was formed—and
he adds that he was unable to distingnish the case from
the case of a juryman upheld and supported as he con-

sidered it was by Hill v. Yates (2). He says:— _

The case of a juryman was the case of a capital felony. Hill v.
Yates was a civil action ; but it is clear from the report that the court
in the last case had in its mind criminal as well as' civil cases, and
that the objection was considered with referénce to both classes of

" cases. Iconclude thatin the case of Hill v. Yales, in the year 1810,
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the then 12 judges fully recognized and sanctioned the opinionof the 1888
12 judges their predecessors in the case of a juryman come to 27 BR\I;:!;’OIS
- years before. With great deference to the Lord Chief Justice,I can- - =,
not bring myself to doubt that the subject was in these cases fully Tas QUEEN.
considered, or that they are to be treated otherwise than cogent au- G — J
thorities upon the question now before us. Assuming that there has Wz_n-n- 9
been an irregularity or a mis-trial,it seems to me the objection would
only be ground of error.
As to the jurisdiction of the court: under the statute
to entertain the question, he says :—
By the statute referred to, the court is empowered with respect
to questions of law reserved to hear and finally determine the
same and therefore to reverse, affirm or amend any judgment, or to
avoid such judgment and order an entry to be made that the party
ought not to have been convicted, or to arrest the judgment, or order
Judgment to be given at some other session of Oyer and Terminer if
no judgment shall have been previously given, or to make such other
order as justice may require ; it seems to me that the statute contem-
plates a final decision of the case without any ulterior proceedings
except such as may be necessary to give effect to the judgment of
this court, and that it didnot contemplate or authorize any proceed-
ings in the shape of a venire d¢ movo or in the nature of a new trial.

He did not, he said, attach much weight to the ob-
Jection as to the time at which the discovery of the
alleged irregularity was made, and to the consequent
objection that the question raised was not reserved at
the trial.

Byles J., while expressing no opinion upon the con-
struction of the statute beyond expressing considerable
doubt whether it authorized the court to grant a venire
de novo, entertained a clear opinion that the irregular- -
ity complained of did not constitute a mis-trial.

It is, he said, an old and rational rule of law that where the
parties to a transaction or the subject of a transaction are actually
corporeally present, the calling of either of them by & wrong name
is immaterial, presentia_corporis tollit errorem mominis. In this
case there was, as soon as the prisoner omitted the challenge and
thereby in effect said # I do not object to the man standing there” a

compact between the crown and the prisoner that the individual
juryman there standing corporeally present should try the case.

And again :
A mere possibility of prejudice cannot vitiate the trial, the case in
20}
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1888  the note of Hill v. Yales (1) seems to me to confirm this view and to be
BREE;;IS a solemn decision by all the judges seventy five years ago, that not-
2. withstanding some earlier cases a mistake of this nature is no mis-
Tae Quezn. trial. If another rule is once introduced, new trials in criminal
= _ cases will come in like a flood.
- GwynneJ,

—— In Reg.v. Feore(2) the learned judge who pronounced
the judgment of the majority of the court seems to
have been of opinion that the ground upon which the
majority of the court in Mellor’s "case rested their
judgment that the question there raised

was not a question of law which arose at the trial
was that the question was not raised until after sentence
had been passed ; for he says that this point did not arise

in Reg v. Feore (2), for the reason that in that case

the question was raised before the end of the trial, that is before
sentence.

and here he treats the trial as not ended by the

verdict. But from the extracts above quoted from the
judgments delivered by the learned judges in Mellor’s
Case (8) it is apparent that none of them rested his judg-
ment upon any such ground. The grounds upon which
they proceeded as most clearly and emphatically ex-
pressed by them were: That the jurisdiction of the
court was limited by the statute to questions of law
arising upon the trial, either out of matter appearing
upon the record or in the evidence brought to the
judge’s notice during the trial, which question of law
the judge might himself have judicially determined
finally, or might in his discretion reserve for the con-
sideration of the court instead of determining it him-
self—that the statute does not apply when the judg-
ment of the court upon the question submitted by the
Judge who tried the case would not finally dispose of
the case or where anything rerhained to be done
beyond giving effect to such final decision ; that after
verdict the judge before whom the case had been tried
had no jurisdiction or authority whatever to collect

(1) 12 East. 231 , 2 3 Q. L. R. 228,
(3) 1 Dears. & Bell 468.
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material—that is, to receive information in any man- 1888
ner of any matters alleged to be facts, upon which as Brwssos
established facts to make a statement for the purpose ;I‘EE a;mm_ ,
of submitting thereon a°question of law—that the — .
statute does not point to any power in any body to try Gynne .
the prisoner again, or empower the court to dispose
of any matters not judicially ascertained to be facts,
or directly or by implication deprive the crown of the
right and opportunity it would have upon a writ of
error to aver and prove that the allegations upon which
the contention that there had been amis-trial was rest-
" ed were not founded on fact, or to displace the effect
of such allegations, if true, by submitting to judicial
inquiry other facts pleaded—as for example that the
prisoner had not been deprived of an opportunity to
challenge the juryman of whose presence on the jury
be complains, for that in point of fact the prisoner
knew the juryman personally, and that he never in-
tended or wished to challenge him, and that upon the
juryman being presented to him personally, the pris-
oner well knowing him, voluntarily accepted him as a
“juror upon his trial, and declined challenging him—
that the statute gives no jurisdiction over a case of
mis-trial—none to alter a verdict—none. to treat a ver-
dict as anullity or to grant anew trial—either by means
of a venire de movo or otherwise—that the authority
conferred by the statute is confined to judgments after
conviction, which judgments may be affirmed, amend-
ed or avoided, but that the affirmance, amendment or
avoidance must be a final disposition of the case—that
the statute never contemplated substituting the Court
of Criminal Appeal for a Court of Error, as to errors in
fact—and that the irregularity complained of, if ob-
jectionable at all, was so only as error in fact which
could only be enquired of on a writ of error.

" These were the grounds upon which the judgments
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1888 of the majority of the learned judges in Mellor'’s case
Busnpois Proceeded, and not as suggested in Reg v. Feore (1) that
Tug &unm the question did not arise upon the trial because
—— _ of the objection not having been taken until after
Gwy_!f? T sentence had been passed. Now in the case as submit-
ted by the learned judges to the Court of Queen’s
Bench on its appeal side, which is the court for crown
cases reserved in the Province of Quebec, the learned
judge says that after verdict counsel for the prisoner
moved in arrest of judgment not upon any matter
appearing on the record but stated in an affidavit or
affidavits, and that the verdict rendered against the
the prisoner should be set aside and annulled, and that
the prisoner if not liberated and discharged should be
afforded a new trial upon the grounds stated in the affi-
davits. The learned judge further says that by affi-
davits and documents produced to the court upon be-
half of the prisoner on the above motion and by the
deputy of the Attorney (teneral certain facts were
established which the learned judge states to be as

follows (2) :—

Now as to this statement it is to be observed: 1st.
that the matter complained of does not constitute
ground for arrest of judgment and therefore the
learned judge could not upon the ground suggested
have entertained the motion in arrest of judgment.

2ndly. As a motion in arrest of judgment can be
entertained only upon matter appearing upon the
record, affidavits stating new matter not appearing
upon the record cannot be received upon such a
motion; in so far, therefore, as arrest of judgment was
concerned the matter stated in the affidavits was not
judicially before the learned judge. .

8rdly. The learned judge had no jurisdiction to
grant a new trial or to hear and determine the motion
so far as it asked for the discharge of the prisoner or

(1) 3Q. L. R. 228, (2) See p. 423.
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for-a new trial; the matter stated in the affidavits

456
1888

therefore was not judicially before the learned judge Bersmsois
for any ‘of the purposes for which the motion was Tz &bm&.

made or, indeed, for any purpose, and here applies one
of the reasons so strongly pressed by the learned
judges constituting the majority in Mellor’s Case (1) :—
that the learned judge could not reserve a question of
law which he could not himself have finally deter-
mined, or a question founded upon facts which did
not appear judicially before him upon the trial nor
had he any jurisdiction after verdict to collect mater-
ial+or to receive information in any manner of any
matter alleged to be facts upon which, as if they had
been judicially established, he should submit a ques-
tion of law to the court.

4thly. That the mattersstated by the learned judge
to have been established by the affidavits and the
documents therein referred to were only cognizable in
a court of error as error in fact, and that there is
nothing in the statute to deprive the crown of the
right to dispute the truth of such matters or to dis-
place them, assuming them to be true, by pleading
that the prisoner had lost no challenge or opportunity
of challenge, for. that he personally knew Motse
Lamoureux and had no intention or wish to challenge
him, and that he was given an opportunity of doing
so which he knowingly and voluntarily declined to
avail himself of ; the truth of which, as appears by the
learned judge's statement assuming it to be correct,
could readily have been established. “

In fact the case is almost identical with the ease of
The Juryman (2) for Moise Lamoureux was the person
served with a summons to attend as a juryman dur-
ing the court. He was duly qualified. He was
served with the summons by the sheriff at his dwell-

(1) 1 Dears. &Bell 468, (2) 12 East 231.

GwynneJ, °
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ing house situate in the concession from which the
sheriff appears to have been summoning the jurors.
‘We may assume without prejudice, although it is not
expressly stated in the case, that the summons with
which he was served was addressed to Joseph Lamo-
reux, a fact which probably Moise did not know, for
he may not have been able to read the summons, &c.
The case then is simply this, that Moise Lamoureux,
a qualified juryman was summoned by the sheriff to
attend the court as a juryman, and was placed upon
the panel in, and answered to, the name of Joseph,

- tbus shewing a plain case of misnomer precisely, as ap-

pears to me, within the decision of the case of The
Juryman (1). He was well known personally to the pris-
onef, whether the latter knew his christian name or
not. It is plain, therefore, from the statement of the
learned judge that there was no mis-trial and that the
prisoner suffered no prejudice whatever. Indeed, it
seems highly. probable from the manner in which the
motion was made and the form of the motion supported
by affidavits that Moise’s christian name was known to
the prisoner or that at least he was known not to be
.T oseph, to. which name he answered, and that he was
accepted by the prisoner as a juror to sit upon his trial
with the reserved intention in the mind of the prisoner
or of his friends in case of conviction to have the mo-
tion made which was made; but however that may
be, it appears to me to be clear upon principle and the
authority of Mellor’s case that the court of crown cases
reserved had no jurisdiction to entertain the question,
and that it only could be raised upon a writ of error in
fact; and. that, upon principle and the authority of
The Case of a Juryman (1), there was no mis-trial.

I am clearly of opinion also that the case comes pre-
cisely within sec. 246 of ch. 174 of the Revised Statutes

(1) 12 East 281,
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which enacts that : _ 1888
Judgment, after a verdict upon an indictment for any felony or ppegrows
misdemeanor, shall not be stayed or reversed as for any misnomer of 0.

any of the jurors, nor becanse any person has served upon the jury THE QUEEN.
who was not returned by the sheriff or other officer. ery_;n-e I

In Mellor’s Case (1) the act 7th Geo. 4, ch. 64, sec. 21 ~——

- from which the above sec. 246 of ch. 174 R. 8. C. origi-

ginally was taken did not apply because both Thorne
and Thorniley were duly returned by the sheriff and
enfered npon the panel in their own proper names
respectively, and the mistake there was that one an-
swered when the other was called, but here Moise
Lamoureux who was summoned to attend was not
entered on the panel and he answered to the name of
Joseph Lamoureux, who had not been summoned but
whose name was upon the panel, and thus Moise who
was not returned by the sheriff served upon the jury
—the identical case mentioned in the statute.

For the above reasons, I am of opinion that the ap-
peal should be dismissed,—the conviction aﬂirxped and

the case remitied.
Appeal dismissed.

Attorney for appellant: J. D. Leduc. ¢
Attorney for respondent: F. X. Mathiew.

(1) 1 Dears. & Bell 468,




458

1888
s 4
* Nov. 2,
*Dec. 15.

SUPREME COURT OF CANADA, [VOL. XV.

EDOUARD GUILBAULT (RESPONDENT) APPELLANT ;

AND

ANTHYME DESSERT et al. (PETI-
TIONERS) veeveeernrarnassasiverers vencerees

ON APPEAL, FROM THE JUDGMENT OF Mz. JUSTICE HENRI
T. TASCHEREAU, SITTING FOR THE TRIAL OF THE
JOLIETTE CONTROVERTED ELECTION CASE.*
Election petition—Commencement of trial—Order of judge slaying
proceedings during session of parliameni— Power to adjourn—
Recriminatory charges—49 Vie. ch. 9 - See. 31, s.8. 4, sec. 32, 33,

5.8.2; and secs. 35 & 42— Bribery by agent.

After the trial of an election petition has been commenced the trial
judge may adjourn the case from time to time, as to him seems
convenient.

Where the proceedings for the commencement of the trial have been
stayed during a session of parliament by an order of a judge, and
8 day has been fixed for the trial within the statutory period of
six months as so extended, on which day the petitioners pro-
ceeded with their enquéfe and examined two witnesses after
which the hearing was adjourned to a day beyond the statutory
perioti as so extended to allow the petitioners to file another
bill of particulars, those already filed being declared insufficient,

Held, there was a sufficient commencement of the trial within the
proper time and the future proceedings were valid under sec, 32
of The Controverted Eléctions Act R. S, C. ch. 9.

In an election petition claiming the seat for the defeated candidate,
recriminatory charges were brought against the defeated candi-
date and the trial judge, after having found that the election of
the sitting member should be set aside for corrupt practices,
fixed a day for the evidence upon the recriminatory charges.
Thereupon the petitioners withdrew the claim to the seat and
the judge gave judgment avoiding the election.

Held, That section 42 of chapter 9 R. 8. C. no longer applied and
the judge was right in refusing to proceed upon the recrimina-
tory charges.

Per Gwynne J.—That it would have been competent for the trial
judge to have received evidence on the recriminatory charges
but his refusal to do so it was not a sufficient ground for revers-
ing the judgment avoiding the election.

} RESPONDENTS.

* Presene: Bir W. J. Ritchie C.J., and Strong, Fournier, Gwynne
and Patterson, JJ.
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APPEAL from the judgment of Mr. Justice H. T.
Taschereau declaring the election of the member of
the House of Commons for the electoral district of
Joliette void by reason of corrupt practices by agents.

The appeal was from the judgment upon the merits
of the petition in the case and from two decisions
delivered by the judge on the 12th of December, 1887,
and one on the 80th January, 1888, on the application of
the appellant to have the petition declared abandoned
and at an end and to have the said petition dismissed
out of court with costs, and said appellant declared
duly elected by reason of the trial of the said petition
not having been commenced within six months from
the time said petition had been presented.

The material dates and proceedings in the case are
the following :

On the 15th February, 1887, the nomination of the
candidates took place.

On the 22nd of February the election was held and
appellant was returned as the member duly elected.

On the 9th April the petition complaining of the
undue return of the appellant and claiming the seat
for the defeated candidate was presented.

Parliament met on the 18th day of April, 1887, and
was in session until the 28rd day of June, 1887, on
which day it was prorogued. On the 12th day of
April, 1887, the appellant moved the court to have all

489
1888
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proceedings suspended as well on preliminaries as on -

the merits during the session of the then Parliament.

Mr. Justice Gill granted the motion.

A plea to the merits was fyled on the 20th Septem-
ber, 1887, answer to said plea on the following day,
and ‘fon the 22nd of September 1887 an application
was fmade by petitioners to have a day fixed for the
trial of the election petition. '
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The trial for the election petition was fixed for the
22nd November, 188Y.

On the 22nd November, 1887, the pet1t10ners pro-
ceeded with their enquéte before Mr. Justice Tasche-
reau and examined two witnesses: A. M. Rivard, the
returning officer, and Urgele Faust, and the case was
by the honorable judge presiding at trial continued to
the 5th December following (188'7), in order to allow
petitioners to file another bill of particulars; the par-
ticulars then fyled being declared insufficient.

On the 8rd of December, the defendant presented
two motions to have the petition declared abandoned,
and the defendant confirmed in his seat.

These two motions were taken en délibéré, and the
court adjourned to the 12th of December and on that
day rejected these two motions.

The defendant took -exception to these two judg-
ment, and the court further adjourned to the 5th of
January, 1888.

. On that day the defendant presented another motion
contending that the petition having been presented
on the 9th of April, 1888, more than six months, even
excluding the session, had elapsed without any trial
being fixed and held.

On that motion another délibéré was taken and the
court was adjourned to the 80th January.

On that day the trial judge rejectéd the defen-
dant’s motion and ordered the trial to be proceeded
with, and evidence was given on the following
charges inter alia : -

“ Dans le cours de la dite lection, savoir, entre le pre-
mier janvier et le vingt-deux février dernier, le défen-
deur par lui-mé&me directement ou indirectement ot
par ses agents et notamment par son agent le dit
Adélard Barrette a donné, fourni, et a promis diverses
sommes d’argent 8’élevant 3 la somme de huit piastres
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a Joseph Ratelle, fils, cultivateur de la ville de Joliette,

dans le but de I'induire & voter en sa faveur ou de
s’abstenir de voter contre lui.

“Dans le cours dela dite élection, savoir, entre le
premier janvier et le vingt-deux février dernier, dans
la dite paroise de Sainte-Mélanie, le défendeur par lui-
méme directement ou indirectement et par ses agents
et notamment par le dit Adélard Barrette, a donné,
fourni, prété et a promis diverses sommes d’argent
g'élevant & cinq piastres & Frangois Xavier St-Jean,
cultivateur et électeur de la paroisse Sainte-Mélanie,
dans le but de 'induire & voter en sa faveur ou a
s'abstenir de voter contre lui.

“Dans le cours de la dite élection, le defendeur par
lui-méme et par son agent le dit Adélard Barrette a
Sainte-Melanie susdit, a donné, fourni, prété ou est
convenu de donmer, fournir, ou préter, promis des
récompenses, des sommes d’argent s'élevant a dix
piastres, des mets, boissons et autres considérations
appréciaples a prix d’argent & Nazaire Lapierre, culti-
vateur et électeur de la Paroisse de Sainte-Mélanie
susdit, dans le but de l'induire & voter en sa faveur,
ou de s’abstenir de voter contre lui. .

“Dans le cours de la dite élection, savoir, entre le pre-
miér janvier et le vingt-deux février dernier a Sainte-
Mélanje susdit, le défendenr lui méme et par ses agents
et notamnment par les dits Adélard Barrette, et Joseph
Edouard Perrault, deux de ses agents, a\donné, prété
ou convenu de donner, préter, a offert ou” promis la
somme de cing piastres & Joseph Beaudry, cultivateur
et électeur de Sainte-Mélanie susdit, dans le but de
Tinduire & voter en sa faveur on de s’abstenir de voter
contre lai.” )

On the 1st February the court having decided that
corrupt practices had been practiced by A. Barrette, an
agent of the appellant; upon seven voters, and that
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seven votes should be deducted from the appellant’s
votes, leaving the defeated candidate with a majority
of seven. votes, the sitting member be allowed to pro-
ceed with his recriminatory charges on the 16th Feb-
ruary.

'On the 11th February the petitioners fyled a decla-
ration withdrawing their claim to the seat.

On the 20th of February, the judge sent a written
judgment to the clerk of the court at Joliette, declar-
ing the election void by reason of corrupt practices

‘by agents of the appellant, but without his knowledge.

Cornellier Q.C, and Ferguson for appellant contended:
That the order granted by Mr. Justice Gill was not
made upon an application to have the time extended
for the commencement of the trial under sections 82
and 838 of ch. 9, R.8.C,, but upon an application to delay
proceedings under section 64, and therefore such order
did not deprive the appellant of the right of claiming
that in computing the time within which the trial of
the present petition should have commenced the time
of the session of Parliament should be included.

But, even if the time of the session should be ex-
cluded, the trial did not actually commence until the
80th January, because what took place before the judge
on the 22nd November, 1887, was a nullity, the court
having declared that the particulars which, according
to the rules of practice, had been fyled six days be-
fore the commencement of the trial, were insufficient,
and that as a matter of fact the evidencein the case was
given in support of particulars fyled subsequent to the
22nd November.

On this branch of the case the learned counsel relied
upon the Glengarry case (1).

Asto merits the learned counsel admitted bribery, but
contended that the evidence of Barrette’s agency was
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insufficient ; and finallyin any case the judgment was
incomplete, because without notice the judge had de-
prived the appellant of the right of proving his recrim-
Inatory charges, a right which he had under sec. 9 of
ch 9, RB.C,, and of which he was deprived by the
judgment. The case should be remitted back to the
court below as was done in the Bellechasse case (1).

Choguette and Dugas with him for respondent con-
tended :

That the order granted by Mr. Justice Gill was one
which in effect delayed all proceedings, including
the fixing of the trial, and that the appellant who had
applied for it could not now be allowed to ask that

the time of the session should be included. Asto what
" took place on the 22nd November, it was clear, that the
trial then commenced; the trial judge was present
and two witnesses were examined, and the trial was
adjourned from time to time in order to complete the
particulars, and if what took place on the 22nd
November, the day fixed for the trial could, be said to
have been illegal then the evidence of these witnesses
which was to be found in the appeal book should not
have been printed.

But as a matter of fact the judge who was present
on the 22nd November was the trial judge, and when
he delivered judgment he relied as much on the
evidence taken on that day as on the subsequent days.

As to allowing evidence on the recriminatory
* charges there was nothing to be gained by it. These
charges were put in and the judge allowed the evidence
because, after the hearing of several witnesses, he came
to the conclusion that bribery had been committed by
an agent of the appellant on a sufficient number of
votes to affect the majority and allow the defeated
candidate to claim the seat, but upon the declaration

(1) 5 Gﬂn- s. Co R. 910

463
1888

A
JOLIETTE
Ersoriow

(JASE,



464
1888

vt
- JOLIETTE
Erromon
" CasE.

Ritchie C.J.

SUPREME COURT OF CANADA. [VOL. XV.

being fyled that we abandoned that portion of the

conclusion of our petition by which we claimed: the
seat for the defeated candidate, all the judge had to do
was to give effect to the decision he had arrived at at
the closing of the emquéte, viz: declare the election
void by reason of corrupt practices.

As to the merits there was sufficient evidence of Bar-
rette’s agency in the appellant’s own evidence to support
the judge’s finding. For he admits that he knew he
was working for him and that all he desired was that
he should not commit any illegal act. Itis a finding
of fact and the court does not reverse such a finding
if there is any reasonable evidence .to support it.

Cornellier Q.C. in reply: The petition and counter
petition can only be disposed of together. If not it is
in the power of any petitioner to defeat the right given
to a candidate whose election is contested.

Sir W. J. RircHIE C.J.—The nomination of candi-
dates was held on the 15th February, 1887, the election
on the 22nd February, 1887 ; the petition was present-
ed on the 9th April, 1887 ; Parliament met onthe 138th
April, 1887, and was in session until the 28rd day of
June, 1887, on which day it was prorogued. The de-
fendant, the sitting member, caused a notice to be given
to petitioners’ advocates of a motion to suspend pro-
ceedings during the session of Parliament, a copy of
which is as follows :—

Motion de la part du Défendeur, sans admettre qu'il soit réguliére-
ment assigné, ou qu’il soit aucunement tenu de comparaitre et de
répondre 4 la prétendue pétition en cette cause et sous la réserve
expresse du droit de produire entidrement toute objection qu'il
jugera & propos. .

A ce que, vu la convocation du Parlement de la Puissance pour
une gession dont Pouverture est fixée au treize avril courant,tous pro-
cédés ultérieurs en cette cause soient déclarés suspendus 4 compter
du dit jour treize avril courant inclusivement, et qu'il avait en outre
déclaré que le délai prescrit pour production d’objections préliminaires
ou de réponse au mérite suivant le cas est, et restera suspendu

-
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depuis et y compris le dit jour treize avril courant et n'expirera, 1888
gu'avec les deux jours qui suivront la cléture de la dite session, le =~

tout avec dépens distraits aux soussignés. %?.:ﬁ:::‘
Joliette, le 12 avril 1887. Cask.
: McCONVILLE er RENAUD, e
Avects et Procs. du Défendeur. thilifc"r'

A. MM, CusmraeNe ET Dueas.
Avets, et Procs, des Pétitionnaries. ‘
‘Messiours,~Avis vous est par le présent donné de la motion ci-
dessus que de la part du Défendeur nous présenterions 4 cette Hon-
orable Cour & son ouverture jeudi-le quatorze avril courant & dix
heures du matin, ou aussitét que conseil pourra étre entendu au
palais de justice en la ville et district de Joliette.
Joliette, le 12 avril 1887,
: MoCONVILLE et RENAUD,
Avot. et Procs. du Défendeur.
The motion was heard before Mr. Justice Gill on_the
12th of April, 18817, who pronounced a judgment grant-

ing the said motion in these words :—

La cour, parties ouies sur ia motion du défendeur gquattendu
Youverture d'une session du parlement du Canada, le treize du
.+ courant, et vu les dispositions de la section premiére du chap. 10

. de Yacte 38 Vict., (Ottawa 1875) reproduites par la sec. 32 du chap.
9 des Statuts Revisés du Canada 1886, tous procédés ultérieurs en
cette cause soient suspendus jusqu’s la cloture de la dite session du
parlement.

Congidérant que dans Vinterprétation & donner au mot instruction
(trial) dans la dite section de laloi, il faut comprendre tout le procés.

Considérant que la présence du défendeur dans le district électo-
ral est aussi nécessaire pour préparer ses moyens de défense qu’elle
le serait pour Penquéte et notament dans I'espéce oil il a &té affirmé
3 laudience sans contradiction formelle de la partie adverse, qu'un
second avis de contestation a &té signifié au défendeur depuis son
départ pour aller prendre son siége au parlement et s'il est forcé de
. se défendre pendsnt que durera la session, il lui faudra revenir im-
. médiatement pour donner des instructions qu'il n’a pu donner avant .
son départ puisqu'il n’avait pas eu la signification qui a été faite a
son domicile depuis.

Accorde la dite meotion, dit que- tous les procédés ultérieurs en
cette cauge sont suspendus pendant la dite session du parlement et
que les délais pour la production de toutes défenses soit prélimi-
naries, soit au mérite, ne courront pas pendant la dite session du
parlement ; les dépens sur la motion devront suivre le sort des frais

généra.ux du procés.
C. &., J.CS8,

30
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Which order unquestionably suspended all proceed-
ings and brought the case within the operation of the

82 section of 49 Vic. ch. 9, which provides that:

If at any fime it appears to the court or a judge that the respond.-
ent’s presence at the trial is necessary, such trial shall not be com-
menced during any session of parliament and in the computation of
any time or delay allowed for any step or proceeding in respect of
any such trial, or for the commencement thereof as aforesaid, the
time occupied by such session of parliament shall not be included.

On the 22nd September the petitioners gave notice
of a motion to fix a day for hearing of the petition and
on the 10th day of October, 1887, Mr. Justice Tasche-
rean, after having heard the psrties on petitioners’
motion, accorded the same and ordered that the hear-
ing should take place at thé coutt house in the town
of Jolietté, in the district of Joliette, on Tuesday the

22nd day of Novembér then next. On the 22nd day
of November, 1887, the trial commenced before Mr.
Justice Taschereau,and the sheriff of Joliette,the return-
ing officer, was examined and cross-examined ; after this
examination, on the suggestion of the judge and

. the parties consenting, the following admissions were

made :—

Les parties admettent les procédés de Vélection tels qu'allégués
dans la pétition dinsi que la proclamation faite du candidat élu,
dans la “ Gazette officielle du Canada.” Les parties admettent de
plus que les pétitionnaires ont et avaient les qualités et quilifica.
tions voulues pour se porter pétitionndires ainsi qu'allégué dans la
dite pétition.

Etle déposant ne dit rien de plus.

One Urgel Faust was then exammed and after pro-

ceeding thus far the court adjourned till the fifth of
December following.

The session of parliament having been excluded by
the order of Mr. Justice GHll and the trial having been
commenced on the 22nd of November the petitioner
was within the six months.

But it ias been contended that if the trial was com-
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menced on the 22nd of November the judge had no 1888

right to adjourn the court until the 5th of December JoLIEYTE

but was bound to proceed with the same “from day E’gf:E‘f’N

to day until such trial is over;” but without stopping  —
Ritchie C.J.
to enquire whether this provision, if it stood alone, is™ _
1mperat1ve or directory only, these words must be
read in connection with sub-section four of section 81,
which enacts that the judge at the trial may ad_]ourn
the same from time to time, and from any one place
to another in the same electoral district as t6 him
seems convenient;” and also kub-section 2 of séc. 83
which enacts that
No trisl of an ‘slection petition shall be ‘corimenced ‘or procesded
with during any term of the court of which the judge who is 6 try
the same is a member and at which such judge is by law bound to
sit. b - _ .
The court having been adjourned by the judge
defendant’s contention must fail. X
The followmg is the judgment annulhng the elec-
tlon pronounced on the 20th February, 1888.

La cour a.ya.nt entendu les temoms examinés de part et d'sutre et
les parties elles- mames, par leurs procureurs respectifs, sur le mérite
de la présente petition d'élection, et de la contestation d'icelle, ayant
aussi examiné la procédure et toutes les pidces du dossier et sur le
tout délibéré. :

Considérant qu'il a 6t6 prouvé que des manceuvres frauduleuses
ont &te pratiquées par des agents du défendeur & I'élection dont il
s'agit, mais hors la connaissance et sans le connsentment du défen-
deur, et qu'ainsi 'élection susdite du défendeur ‘st nulle,

Considérant qué les pétitionnaires se sont désistés de cette partie
des conclusions de leur pétition par laquelle ils réclamaiént le siége
pour le candidat Neven.

Maintient la pétition d’élection en tant qu'elle demande ‘I'annu-
lation de l'élection susdite, la rejette quant au surplus des conclu-
sions, ot en conséquence déclare nulle et sans effect’élection du de-
fendeur commé membre de la Chambre des Communes du Canada,
pour représenter le district électoral de Joliette, dans la province de
Quebec, laquelle élection a eu lieu le 15 février 1887, (pour la pré-
sentation des candidats) et le 22 février 1887 (pour la votation); dé-
clare anssi nul et sans effet le rapport de la dite é8lection, et con-
damne le dit défendeur, outre les frais déja adjugés yendant 1'n-
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stance, aux frais de la dite pétition et des procédures sur iceﬂe, et a
tous les frais d’'assignation, d’enquéte et de sténographie rendus
nécessaires par 'examen des témoins suivants des pétitionnaires :
Francois-Xavier St. Jean, Adélard Barrette, Joseph Beaudry, Joseph
Ratelle, fils, Israel Bélanger, Narcisse Gendron, Hormidas Des-
marais. Onégime Clermont, Auguste Guilbault et Edouard Guilbault
(le défendeur), les autres frais d’assignation, d’enquéte et de steno-
graphie devant étre respectivement & la charge de chacune des par-
ties qui les a encourus,

Et lacour accorde distraction de dépens &4 MM. Champagne et
Dugas, procureurs des pétitionnaires.

There can be no doubt the judge was fully justified in
declaring the election void by reason of bribery by the
agents of the defendant. It is only necessary to men-
tion the case of Adelard Barrette, a nephew of the defen-
dant, who was clearly proved to have been a most active
agent of the defendant and a most unscrupulous briber.

But it is contended that though the defendant had
closed his enquéle as to corrupt practices he should have
been allowed to go into recriminatory proof against the
defeated candidate H. Neveu, which it is claimed he had’
a'right to do, the petitioners having claimed the seat
for said Neveu. Had the claim not been withdrawn
this he would clearly have had a-right to do.

Sec. 5. A petition complaining of an undue return, or undue
election of a member, or of no return, or of a double return, or of
any unlawful act by any candidate not returned, by which he is al-
leged to have become disqualified to sit in the House of Commons,
or at any election, may be presented to the court by one or more
of the following persons :—

() A person who had a right to vote at the election to which the
petition relates ; or

(b.) A candidate at such election ;

. And such petition is, in this act, called an election petition. Pro-
vided always, that nothing herein contained, shall prevent the sit-
ting member from objecting under sec. 12 of this act, to any further
proceeding on the petition by reason of the ineligibility or disquali-
fication of the petitioner, or from proving under sec. 42 hereof, that
the petitioner was not duly elected. 37 Vie. ch. 10, sec. 7.

Sec. 42. On the trial of a petition under this act complaining of
an undue return and claiming the seat for any person, the res-
pondent may give evidence to show that the election of such person
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wag undue in the same manner as if he had presented a petition 1888
complaining of such election. 37 Vie. ch. 10, sec. 66. i

Section 5 applies to any case where it is alleged any %‘L”,;f,";:,';’
candidate has been guilty of any unlawful act, but ‘ff'i’ _
section 42 is confined to cases where the seat is RitchieCJ.
claimed but election undue. -

If the claim of the seat is primd facie sustained, then
the respondent may give evidence to show that the
election of such person was undue in the same manner
as if he the respondent had presented a petition
complaining of such election.

This is all reasonable enough, because so long as the
seat is claimed the judge is still {rying out the.question
of the election and the patty entitled to the seat, and
as to the party who should be returned by him as the
duly _elected candidate, but where the claim of the
seat for the defeated candidate is not put forward, or
if put forward in the petition is abandoned, the election
of such candidate ceases to be in issue, for the simple
reason that when the claim of the seat is withdrawn
there is no election to try and there could be no object,
in fact it would be a contradiction in terms, to attempt
to show that the election of a person admittedly not
elected was undue. l

It follows, therefore, if the seat is not claimed, or if
claimed the claim is abandoned, and a party is desirous
of proceeding 'against any candidate for any unlawful
act by which heisalleged to have become disqualified,
he must proceed under section 5.

STRONG J.—I am also of opinion that this appeal
must be dismissed. Whatever opinion I might other-
wise have entertained as to the proper construction of
section 32 of the Controverted Elections Act, if the
question were now open, I consider I am bound by
the decision of this court, in the Glengarry Case (1), to

(1) 14 Can. 8, C. R. 453.
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hold that every election trial must be commenced
within six months from the date of the presentation
of the petition unless it is expressly excluded by an
order or judgment of the court or judge.

Here the petition was presented on the 9th of April,
1887. On the 14th of April an order or judgment was
pronounced by the Honourable Mr. Justice Gill sitting
in the Superior Oourt at J ol1ette suspendmg all pro-
ceedings during the session of parhament which com-
menced on the 18th April and lasted until the 14th
June, 1887. The trial of the petltlon commenced on
the 22nd of November, for on that day witnesses were
examined before the trial judge and other proceedings
taken. This it appears to me was clearly in time. It is
true that several adjournments took place which, it is
argued, were not such as the 82 section of the act
requires, viz., de die in diem. 1think there is a tWo
fold answer to this objection. ‘First, I am of oplnlon
that this provision is ent