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ERRATA.

Errors and omissions in cases cited,have been corrected in table of cases cited.
Page 176, line 13, after “auteurs” for “de’’ read “ et.”
Page 215, line 32, for “with s. 50, read “ within s, 50.”
Pages 216-219, marginal notes should read “ West Assiniboia Election
Case.”
Page 232, line 22, for “C. C.” read “C. C. P.”
Page 374, line 20, for “city ” read “company.”
Page 632, for “ Bullock v. Davies” read “ Bullock v. Downes.”
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CASHS

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

AND FROM

THE SUPREVE COURT OF THE NORTH-WEST TERRITORIES.

PETER KEARNEY (PLAINTIFF).......... APPELLANT;
AND
ALPHONSE LETELLIER (DEFENDANT) RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Contract — Sale by sample—Objections to dnvoice—Reasonable tvme—
Acquiescence—Evidence.

If a merchant receives an invoice and retains it for a considerable time
witbout making any objection, there is a presumption against
him that the price stated in the invoice was that agreed upon.

(Judgment of the Court of Queen’s Bench, that the evidence was
sufficient to rebut the presumption, reversed, Gwynne J. dissent-
ing and holding that the appeal depended on mere matters of fact
as to which an appellate court should not interfere.)

APPEAL from a decision of the Court of Queen’s
Bench for Lower Canada, reversing the judgment of
the Superior Court (1) in favour of the plaintiff.

The material facts of the case are as follows:—

*PrEsENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick,
King and Girouard JJ.
(1) Q. R. 9 8.C. 128

1896
*Qct. 8.
1897

*Jan. 25,



1896
KEARNEY

v.
LETELLIER.

SUPREME COURT OF CANADA. [VOL. XXVIL

In February 1895 the plaintiff Kearney, a wholesale
tea merchant of Montreal, came to Quebec with a job
lot of teas which the defendant Letellier agreed to
buy, the plaintiff producing samples of the tea in tin
boxes on which the price of each grade was
marked. The price was to be paid by Letellier partly
in wine and the balance by acceptances at 6, 8, 10 and
12 months. In March, 1895, the parties exchanged in-
voices, that of the plaintiff charging for the tea a uni-
form rate of 16 cents per pound, the defendant’s being
for the wine at the price agreed upon. In April part
of the tea was shipped to the defendant and the
balance in July in which month also the plaintiff
received and stored the wine.

The defendant in April accepted three drafts on ac-
count of the price of the tea and a fourth for the
balance claimed by the plaintiff was drawn on him
after the last shipment of the tea, in August, which
he refused to accept claiming that the amount was
in excess of the balance actually due and alleging,
for the first time, that he bought the tea at the
several prices marked on the samples produced by
the plaintiff when the bargain was made and not at
one rate of 16 cents per pound for the lot. The plain-
tiff then brought an action to compel acceptance of the
last draft, or, in default, for payment of the amount,
and also for the value of 25 hogsheads of the wine,
which he claimed was not of the quality agreed upon,
and the charges thereon. At the enquéte the plaintiff
supported his own evidence as to the price being 16
cents per pound by the production of an invoice, sent
to the defendant before the tea was delivered and kept
by him some five months without objection, in which
that price was charged. As against this there was the
evidence of the defendant, who swore that the sample
price was agreed upon. hisson whoswore that that the
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tea was first offered to him at the prices marked on the 1896
samples and he referred the matter to his father, and & Kgpanvey
broker who was present when the bargain was made ;"
but who was not very positive as to the terms as —
appears from the following extracts from his testi-

mony :—

Q. What did you do with the samples there in the hotel? A. Well,
we looked at them, and I put the prices and quantities on them.

Q. Then, you went with Mr. Kearney to Mr. Letellier’s? A. No,
- after that we went to the office with the teas, with the samples. 1
don’t know whether we brought the samples down to the office, bu13 -
eventually they got to the office.

Q. Did you go with Mr. Kearney to Mr. Letellier’s? A. I am not
sure whether we went over alone or went over together ; however we
eventually got there.

Q. Will you state what was the price agreed upon for the tea? A.
T understood it to be the prices marked upon the samples.

Q. As a matter of fact, is that the price they were sold for? A. I
think so.

Q. State whether after the sale was made, after the contract was
completed, you said anything to Mr. Letellier about the price of the
tea in the presence of Mr. Kearney? A. I think 1 said “let there be
no mistake about this” and I wrote the terms down on a piece of
paper.

Q. What terms? A. The time at which they were to be paid.

Q. Did you write the price on that piece of paper? A. No.

Q. Did you say anything about the price? A. There was a question
about sixteen cents,

Q. That was a term of the bargain? A. I don’t think so, I think
that the idea was that these teas at these prices would come to sixteen
cents. It appears they have not.

I guess he may have said it (that it would average sixteen cents) at
Mr, Letellier’s. There was so much talk about it I don’t exactly
remember.

Q. Can you remember exactly what he said about sixteen cents?
A. No, I cannot.

Q. Did you mention at all * * and let there be no mistake *

* % did you mention at all what was the’price the tea was sold
for? A. Idon’t think so.

Q. Didhe ask you for the price? A. He must have done so. I
left the samples and put the prices on there. I left the samples with
Mzr. Letellier.

s
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Speaking of the sale of teas by sample the witness
8ays :

# * % Most of the Quebec people buy them in that way. Q. On
what ? On appearance? A. On appearance to see if they suit them.
Q. And they can tell by appearance if they suit them? A. I presume
80, if they buy them.

Q. Will you tell us exactly what ook place at the time of the
purchase of those teas between Mr Letellier and Mr. Kearney ? A. I
did tell you. Q. Repeat it over again in detail? A. When? Q. All
that took place at the time the bargain was made? A. No, I caunot.
* % % % % Jwill underfake to swear that according to the way
I understood it, the prices marked on the samples would average aboust
sixteen cents * * the prices marked on the samples I certainly
understood the sale to be. Q. You have no doubt about that? A.
According to my way of thinking I have no doubt whatever.

Q. Did you at that time (in a conversation within ten days before)
tell him, (Mr. Kearney), you did not recollect whether it was for
sixteen cents a pound orthe prices marked on the samples? A. I may
have said so.

Mr. Justice Andrews, who tried the case stated that
he could mnot give credence to the cvidence of the
broker and he held that the defendant should pay at
the rate of sixteen cents basing his decision on the
retention by the defendant of the invoice without
objection. He also held the plaintiff liable to pay for
the wine as he had retained it for a long time without
complaint and had credited it to defendant in the
invoice for the tea. The plaintiff did not appeal from
this judgment. The defendant appealed to the Court
of Queen’s Bench where the judgment against him
was reversed, the court holding that though the accep-
tance of the invoice without objection afforded a pre-
sumption against the defendant, such presumption
was completely rebutted by the evidence that the prlce
of the tea was that stated on the samples.

The plaintiff then brought the present appeal to this
court.

Fitzpatrick Q. C. for the appellant.

Languedoc Q.C. and Dorion for the respondent.
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The judgment of the majority of the court was
delivered by :

G1ROUARD J.—La bonne foi, qui doit présider aux
opérations d’'un négociant, imposant a I'intimé la néces-
sité d'une protestation dans un délai raisonnable, s'il
n’était pas satisfait de la facture de 'appelant. Non
seulement il garde le silence, mais il en confirme la
teneur en l'exécutant, c’est-d-dire en envoyant, ses
traites pour des montants tellement rapprochés de la
facture qu'il était raisonnable de supposer qu’elle était
acceptée. Ce n'est qu’aprés cing mois, lorsque le der-
nier lot des marchandises lui est expédié, qu'il com-
munique & P’appelant ses objections au prix indiqué.
C’était trop tard. Par son silence et sa conduite 'in-
timé avait élevé contre lui une présomption de fait que
la facture était correcte, conformément & 'article 1242
du Code Civil, présomption qui militera contre lui tant
qu’'elle ne sera pas repoussée par une preuve contraire.
Or cette preuve n’existe pas. Quatre témoins ont été
entendus sur le fait du prix du thé. L’appelant et
I'intimé se contredisent carrément. Le fils de I'intimé
n’était pas présent lorsque la vente a été conclue. Le
témoignage du courtier Baldwin est si vague et incer-
tain que, selon moi, il est sans valeur. L’appelant doit
donc avoir jugement selon la facture..

Cette présomption a regu la sanction des plus hautes
autorités francaises en droit commercial. Gilbert sur
Sirey, art. 109 du Code de Commerce, n. 17, dit:
“L’acheteur qui garde la facture que lui envoie le
vendeur, l'accepte par cela méme.” 1] cite Pardessus,
no. 248 ; Delamarre et Le Poitvin, t. Ter n. 158 ; Massé,
t. 4 no. 2445 ; Voir aussi dans le méme sens, Riviére,
p, 2568 ; Boistel, p. 8302; Bédarride, Achats et Ventes,
nos. 820 et suivants.
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Namur, t. ler, p. 376, observe que “lorsqu'une fac
ture contient des énonciations contraires & la vérité, par
exemple relativement 4 I'indication du lieu de paie-
ment, acheteur doit s’empresser de réclamer, parce
qu'une facture acceptée sans protestation fait preuve
contre lui.” 1l cite un arrét de Bruxelles du 18 octobre
1827, qui jugea ainsi. Bédarride nos. 820 et 322, en
cite plusieurs autres dans le méme sens; Colmar, 18
juillet 1832 ; Nancy, 5 juillet 1837, et Aix, 24 juin 1842;
Puis, au no. 828, il conclut :

Done, dés qu’elle (la facture) arrive en ses mains, ’acheteur est en
demeure, et par conséquent dansla nécessité de s’expliquer, de con-
tréler les prétertions du vendeur, d’en établir I’exactitude.... En con-
séquence, l'acceptation pure et simple de la facture, contrairement &
cet intérdt, ne peut étre que la reconnaissance de la sincérité-des con-
ditions qu’elle énomnce, reconnaissance dont le bénéfice, désormais
acquis au vendeur, ne saurait Iui étre enlevé par la prétention ulté-
rieure de se refuser & la consommation du marché.

Puis, il ajoute au no. 825 :
La cour de Bordeaux consacrait le principe et ’appliquait méme
dans le cas ol 1a chose vendue doit &tre livrée par parties et 4 des épo-

ques différentes. ... Cet arrét est juridique. T’exécution partielle de
la vente régit le contrat quant aux conditions auxquelles elle a eu lien.

Ajoutons que le Code de Commerce n’a pas de dis-
position particuliére sur ce point. L’article 109 déclare
simplement que les achats et ventes se constatent de
différentes maniéres, et entr’autres par la correspon-
dance, les livres des parties, la preuve testimoniale ou
“une facture acceptée”. Ce n’est qu’en appliquant
les principes du Code Civil concernant les présomp-
tions de fait, semblables en substance a ceux de notre
code, que la doctrine la jurisprndence ont consacré
la régle que nous venons d'indiquer.

Méme, si notre code était silencieux, les régles sur la
preuve prescrites par les lois d’Angleterre —que nous
devons suivre en I'absence de dispositions dans notre
code, art. 1206—sont sur ce point semblables & celles
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du droit frangais. Taylor on Evidence, ed. 1895, sect. 1897
810, dit: “ Among merchants, an account rendered will Kganwgy
be regarded as allowed, if it be not objected to within  »
a second or third post, or, at least, if it be kept for any = —
length of time without making an objection.” 1I cite Glro_uir_d 7.
plusieurs décisions qui ont jugé dans ce sens.

La majorité de la cour est donc d’avis d’infirmer le
jugement de la Cour d’Appel, et de rétablir le jugement
-de la Cour Supérieure, avec dépens devant toutes les

cours.

GwYNNE J.—This appeal must, in my opinion, be
determined by application to it of the rule so often
enunciated and acted upon in this court—that we will
not reverse a judgment rendered in respect of a pure
matter of fact unless we are clearly satisfied that it is
manifestly wrong and wholly unsupported by the
evidence, and this cannot, in my opinion, by any
means be said of the judgment which is before us on
this appeal '

The question simply is, as to what in point of fact
was the contract upon which cerfain teas, the price of
which is the sole matter in dispute, were sold by the
plaintiff to the defendant. The plaintiff who gave
evidence on his own behalf swears that they were sold
at 16 cents per lb. and he has shewn in evidence, and
it is admitted by the defendant, that the plaintiff in a
letter addressed to the defendant bearing date the 11th
March, 1805, which was in due course received by the
defendant, enclosed an invoice bearing date the 1st
of March, wherein is shewn the weight of several half
chests of tea numbering in the whole 1384, with
marks upon each indicating the correspondence of the
several packages with certain boxes of samples left
with the defendant at the time of the sale at the foot
of which the whole was summed up thus—62,601%
1bs. at 16 cents—$10,016.24.
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The evidence of the plaintiff was that on the nego-
tiation for the sale, which took place through the in-
tervention of a broker named Baldwin, he left with
the defendant several boxes containing samples of the
teas upon which were marked the brands and quan-
tities of the several teas offered for sale In answer
to a question whether certain figures indicating prices
were not also on the several boxes of samples, he
replied—I presume so, I don’t know I am sure. Being
further interrogated whether he had not himself
mentioned to the defendant the prices marked on the
boxes, he replied “I mentioned one price, I men-
tioned that ten cent one, saying it was very cheap,”
and being asked if he had not in a general way re-
ferred to the prices marked on the boxes, he replied—
“not a general way no. I remarked these teas were
very cheap ; at the average price of 16 cents, they would
be still cheaper at the prices marked on the tins.
Being asked if he had not instructed his broker Mr.
Baldwin to mark the prices on the boxes, he replied—
“No, I did not give him any instructions; he asked
me as a favour to give him the relative values of the
different teas and to the best of my ability I did.” He
said further that Mr. Baldwin requested him to give
an estimate of the different values of the teas, the pro
ratd value of the different teas ; and being asked what
this would be for, he replied :—

To give Mr. Baldwin an idea of the different values. He said he
did not know the value, I quoted the price to Mr. Baldwin that he
was to give to Mr. Letellier. Mr. Baldwin said I don’t know the
different values of these goods. I said it doesn’t matter to me, I don’t
know either. He said we must put a value on the different lines. I said
it didn’t make any difference to him so long asthey averaged siztesn cents.
So with that understanding he commenced to value them from ten
cents to twenty-two cents which would make an average of sizteen cents ;
he commenced at the low line of ten cents and went to the top line

and he added that this marking of the prices on the
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boxes had no bearing whatever as far as he knew with 1897
the contract of sale so far as Mr. Letellier was concerned. Knarnry
The defendant only consented to purchase the teasif v
the plaintiff would purchase from him certain wine ——
which he had for sale, to the amount of $2,987.12, and GWYE’ I
this being agreed to by the plaintiff the bargain was
concluded, as the plaintiff says, in this manner :

We had, he says, a good deal of talk. Mr. Letellier did not want to
take the whole of it, and when he accepted the whole account Mr.
Baldwin got up and said, “1let this be distinctly understood, you
take these teas at 16 cen's a pound and you take this wine at Mr.
Letellier’s price.” Mr. Letellier said all right and we packed up the
samples,
and so they parted, the plaintiff leaving with the de-
fendant the samples of the tea with the prices marked
thereon, and taking away with him samples of the
wine given to him by the defendant.

Now this account of the tramsaction is contradicted
in the most unqualified manner by the defendant and
his son, and I must say that I cannot dissent from the
conclusion arrived at by the court whose judgment is
appealed from, namely, that it is contradicted also by
the broker Baldwin. The teas were first offered by
the plaintiff in the office of the broker Baldwin to the
defendant’s son who swears in the most positive manner
that the teas were offered to him by the plaintiff at the
different prices and quantities marked on each box.
His account of the transaction with him is this: Mr.
Baldwin asked him : Is your father open to buy a big
lot of tea?

J’ai dit, cela dépend de la quantité. Il dit, I will show you the samples,
—monsienr Kearney s’est levé, il dit : il y a telle et telle marque ef
il v en a tant de caddys, le prix, et & coté, cela vaut tel et tel prix.
La-dessus, j’ai dit que le lot était pas mal considérable. J’ai dit qu’on
prendrait peut-&tre une marque, ou une partie de chaque marque mais
que je ne pensais pas qu’il prendrait tout le lot. La-dessus, il dit :
J’%irai voir votre pére au bureaun. Il m’a demandé & peu prés I'heure
qu’il y serait, il dit - J’irai au bureau avec M. Baldwin et on arrangera
cela.
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The witness added that Mr. Baldwin had sent on the
samples in about half an hour after witness had
returned to his father’s office. The defendant says
that the contract of sale was made on the 18th Febru-
ary, 1895; what took place on that day is in his own
words as follows :

M. Kearney est arrivé au magasin aprés-midi, il était tard dans
Paprés-midi, avee M. Baldwin. Les échantillons étaient sur mon
bureau, mais pas ouverts, et puis M. Kearney m’a demands, tous les
deux m’ont demandé si j'achéterais du thé. 1ls ont ouvert les échan-
tillons et me les ont montrés. J’ai trouvé la quantité un peu forte.
J’al hésité. Aprés les pourparlers, j'ai demandé a M. Kearney sl
achdterait du vin de messe et je lui ai montré mes échantillons. Nous
avons convenu, je me suis décidé & prendre le thé au prix mentionné
sur les échantillons et je jure positivement qu’il n’a pas éld question d’autre
chose. Il m’a vendu les thés & ces priz-ld. Il a peut-étre été dit dams la
conversation que cela averegerait, que cela faisait une moyenne de seize
cents, je n’avais pas de chiffres pour établir cela, moi. Je crois qu’il a
été mention de seize cents, mais j’ai achetd positivement sur ces prix-ld,
sur les priz mentionnds.

From the 18th February until the 9th March nothing
was done. On the 9th March the defendant sent to the
plaintiff an invoice of the wines sold by him, and on
the 11th of March the plaintiff in his letter of that date
enclosed the invoice of the tea which bore date as
already said of the 1st March. The teas were forwarded
in there parcels upon the 10th and 18th April and 8th
July, 1895 ; the wines were at plaintiff’s request left
with defendant until required. Upon the 18th April
the plaintiff drew two bills upon the defendant for
$1750.00 each payable the one at six months and the
other at eight months, and on the 15th July another
for like amount payable at ten months from the 1st
March as of which date all of the bills were drawn.
All of these bills the defendant accepted and it was not
until the 15th August, after the plaintiff had drawn a
bill for $1829.12 which the defendant refused 1o
accept, that he pointed out to the plaintiff what the
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defendant insists now is an error in the invoice of the
tea sent on the 11th March, the defendant being will-
ing and offering to pay the amount treally due accord-
ing to defendant’s contention at the prices hamed upon
the respective boxzes of samples; and he explains why
he had not sooner drawn attention to the error which
he now insists on by saying that he had the samples
which shewed the prices at which he bought, and he
never entertained the idea that Mr. Kearney would
claim sixteen cents a pound when he had sold at the
prices named on the samples; and he says that he
accepted the bills because he had {ull value in his
possession and he expected that Mr. Kearney when
the last draft should be sent would correct the error in
the invoice sent in March.

Mr. Baldwin says Mr. Kearney brought a lot of
samples to him and handed them to him and asked
him to try and sell them. At this {ime there were no
prices marked on the samples. He put the prices
on each box according to prices named to him by
Mr. Kearney. The boxes with the prices and quan-
tities marked upon them he left with the defendant ;
the plaintiff was present with him. Being asked
whether the defendant asked for the price he answered,
“He must have done so, I left the samples and put the
prices on them and left the samples with Mr. Le-
tellier "—and he adds “I always understood the prices
were marked and the quantities.”” During the nego-
tiations for the sale both he and the plaintiff had called
on the defendant several times. Upon the day on which
the sale was completed, he says that the defendant
locked at the teas and at the prices and the quantities
on each, the only discussion that there was being that
the defendant thought it a big lot. Mr. Baldwin re-
members no discussion with regard to prices at all ; he
says that the defendant looked at the teas upon which
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the prices were marked which spoke for themselves.
He says that if he mentioned sixteen cents at all, but
he does not think he did, he mentioned it as that the
teas would average sixteen cents at the prices marked,
and he says that he will undertake to swear that he
understood the sale to be according to the prices
marked on the samples and that these prices would
average about sixteen cents, and that as to this, ac-
cording to his way of thinking, he has no doubt what-
ever. He says in another place that although sixteen
cents was mentioned he does not think it was men-
tioned as a term of the bargain; what he understood
was that the prices marked on the samples were the
prices at which the tea was sold but that at these
prices the teas would come to sixteen cents, which, he
says it appears now they have not. 'What took place
at the close of the bargain according to him was this,
that he said * let there be no mistake about this,” and
he wrote the terms of payment on a piece of paper but
nothing whatever as to the price, which, according to
his understanding of the bargain, was as already
stated above.

Now upon this evidence it is impossible, 1 think, to
say that there is manifest error in the judgment of the
Court of Appeal at Quebec to the effect that Baldwin’s
evidence corroborates that of the defendant and his son,
and that whatever may be thought to be unsatisfactory
inthereasons given by the defendant for his not having
sooner drawn the attention of the plaintiff to what
the defendant insists is error in the invoice sent to him
on the 11th March it cannot, I think, admit of a doubt
that the evidence of the plaintiff as to the prices put
upon the samples is equally unsatisfactory. It seems
absurd that any man of business could for a moment
entertain the idea that his broker was asking for and
putting the prices named by the plaintiff upon the
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samples placed in his hands for sale of the tea for any 1897
private purpose of the broker’s own, or for any other Kgamvey
purpose than to show the prices of the tea he was melr,:mmn.
authorized to sell. So likewise is it impossible, in my —
opinion, to say that the judgment appealed from is mani- Gwynne 7
festly erroneous in the estimate attributed by the court

to the whole of the evidence unless in the face of the

evidence of the defendant, his son and the plaintiff’s

broker, we must hold that the defendant’s silence as

to the error in the invoice he received in March, 1895,

is absolutely uncontrovertible and conclusive. This

we cannot do. The case therefore comes precisely

within the class of cases with the judgments in which,

as involving questions of mere matter of fact, this

court will not interfere and this appeal therefore, in

my opinion, ought to be dismissed with costs.

Appeal allowed with costs.
Solicitors for the appellant : Fitzpatrick & Taschereau.
Solicitors for the respondent : Miller & Dorion.

THOMAS ADAMS (PLAINTIFF)....ccccernn . APPELLANT ; 1896
AND *Oct. 20, 21.

DUNCAN McBEATH (DEFENDANT).......REsPoNDENT, 1897

#Jan. 25.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Will—Undue influence— Evidence.

In order to set aside a will on the ground that its execution was
obtained by undue influence on the mind of the testator it is not
sufficient to show that the circumstances attending the execution
are consistent with the hypothesis that it was so obtained. It
must be shown that they are inconsistent with a contrary hy-
pothesis.

#PrESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King
and Girouard JJ.
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APPEAL from a decision of the Supreme Court of
British Columbia (1) reversing the judgment at the
trial in favour of the plaintiff.

The action was brought to set aside the will of
Samuel Adams, deceased, uncle of the plaintiff Thomas
Adams, bequeathing all his estate, worth about $10,000,
to the respondent a stranger in blood to the testator.
The will was alleged to be invalid on the ground of
undue influence on the part of the beneficiary.

The testator, Samuel Adams, was at the time of his
death about 84 years of age. He had no relatives in
Canada, the plaintiff and another nephew residing in
England. Helived entirely alone, did his own cooking
and took care of his house himself. On November
9th, 1891, a neighbour became uneasy at not having
seen him for three or four days and summoned a friend
of his (the testator’s) to go into the house and see if
anything was wrong, and he having done so the old
man was found lying on the floor of his kitchen in a
helpless condition having fallen in a fit or seizure of
some kind and remained there for nearly three days.
He was put in bed and assistance summoned. The
respondent, with whom he had been somewhat inti-
mate, came to see him and on the following day took
him to his own house where he remained until his
death.

The testator came to respondent’s house on Tuesday
November 10th, and on Wednesday he asked respond-
entto have a will drawn up in his (respondent’s) favour.
Respondent went to a solicitor and instructed him to
prepare a will leaving all testator’s property to him
(respondent). The solicitor drew the will and went
to the house, read it over to the testator and asked him
if he understood it; on hisreplying in the affirmative
the will was executed, the solicitor and a brother-in-

(1) 3 B. C. Rep. 513.
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law of the respondent being the witnesses. The testa-
tor lived for a week after the execution of the will.

On the trial a number of letters written by the
testator to the plaintiff were put in evidence, the
correspondence beginning in 1878 and continuing at
intervals down to June 1891. In the earlier letters the
testator informed the plaintiff that he intended leaving
him the property he owned and in 1884 he said in one
letter *“there will be no necessity for me to write to
you again, as you now know what my intentions are,
unless you should change your place of residence.”
After that there was no evidence of testamentary
intentions in his letters and towardsthe end of the corre-
spondence he once wrote expressing his satisfaction at
plaintiff having entered an institution in Liverpool
where, as he expressed it, “ you were very fortunate in
getting into that institution, as you will never want
anything as long as you remain in it.”

Shortly before the last illness of the testator he had
a will drawn up leaving his property to the plaintiff,
but it was never executed.

The doctor who attended him in his last illness
testified that he was perfectly capable of attending to
business and that his mental faculties were unimpaired.

The trial judge held that the will was invalid and
made a decree setting it aside. The full court reversed
this judgment holding that the evidence showed
capacity in the testator, failed to prove undue influence,
and satisfied the court that the testamentary intentions
in favour of the plaintiff, contained in his earlier letters,
had been abandoned. The plaintiff then appealed to
this court. '

Moss Q.C. for the appellant. The will having been
executed under peculiar circumstances the onus is on
the defendant, who is the sole beneficiary, to prove the
testator’s capacity. Tyrrell v. Painton (1).

(1) [1894] P. D. 151.
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The solicitor should have drawn the testator’s atten"
tion to the fact that he was disinheriting his relatives
and obtained positive evidence that he knew the full
effect of his action. Hanwood v. Baker (1); Wilson v.
Wilson (2); Boughton v. Knight (3).

The evidence sufficiently establishes that the testator
did not express his own intention when he executed
the will and was not in the mental condition required
by law for such an act. See Currie v. Currie (4);
Baptist v. Baptist (5). '

8. H Blake Q.C. for the respondent. The respondent
is only required to produce reasonable evidence to
satisfy the court that the will was executed voluntarily
and with knowledge of its contents. Barry v. Dutlin
(6) ; Brown v. Fisher (7).

The evidence of the doctor as to the testator’s mental
condition, and that of the witnesses who knew the
circumstances under which the will was executed,
make a stronger case in favour of this will than many
of those reported in which the courts have refused to
undo the act of a testator. See Martin v. Martin (8) ;
Ashwell v. Lomi (9) ; Parfitt v. Lawless (10).

The judgment of the majority of the court was
delivered by:

SEDGEWICK J.—On the 18th of November, 1891,
one Samuel Adams died at Victoria, B.C. On the 11th
of November, a few days before his death, he had exe-
cuted a will, by which all his property, consisting both
of realty and personalty, and amounting in value to
about $10,000.00, was given to one Duncan McBeath,
the defendant and respondent in this case. The will

(1) 3 Moo. P. C. 282. (6) 2 Moo. P. C. 480.

(2) 22 Gr. 82. (7) 63 L. T. N. S. 465.

(3) L. R. 3 P. & D. 64. (8) 12 Gr. 500 ; 15 Gr. 586.

4

o

24 Can. 8. C. R. 712. (9) L.R.2P. &D. 477.
23 Can. 8. C. R. 37. (10) L. R. 2 P. & D. 462.
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was duly proved on the 24th of November and Mec- 1897
Beath took possession of the property coming to him  Apamg
under it. On the 18th of October, 1892, this action
was instituted, the plaintiff being the nephew of the
deceased, for the purpose of setting aside the will and
for the distribution of the estate as if the testator had
died intestate. The suit was tried before Mr. Justice
Crease, without a jury, and judgment was entered for
the plaintifft Upon appeal to the Supreme Court of
British Columbia, (consisting of McCreight, Walkem,
and Drake JJ.), the judgment of Mr. Justice Crease
was unanimously set aside. This is an appeal from
that judgment.

It was not contended at the argument that there was
any lack of testamentary capacity on the part of the
testator. The only ground upon which it was con-
tended that the will in question was invalid was that
it had been obtained by the sole beneficiary, the re-
spondent upon this appeal, by exercise of undue in-
fluence upon the mind of the testator, and that the
will in question did not represent his actual wishes in.
regard to the final distribution of his property; and
the sole question at issme in this appeal is whether
there was, as a matter of fact, any such undue in-
fluence.

In considering this question, the statement of a few
obvious principles in regard to wills in general may
not be out of place. In the first place, a document
purporting to be a will executed in the manner pre-
scribed by the statute, is primd facie a valid instru-
ment. The onus of setting it aside is, in every case,.
upon him who asserts the contrary; but a will ap-
parently valid upon its face may be invalid for many
reasons. The testator may not have testamentary
capacity to execute the will. That being established

the will ceases to have any effect as a testamentary in-
2

v,
McBEara,

SedgewickJ.
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strument. Or the testator, although possessing suffi-
cient testamentary capacity, may, in the expression of
his wishes, be improperly influenced by outside
parties to such an extent that the will in question
does not represent his will or wishes, but the will and
wishes of the party nnduly influencing him.

That, as I have said, is the contention in the present
case, and that the will therefore is bad. Lord Cran-
worth, in Boyse v. Rossborough (1), at page 49, says :(—

One point, however, is beyond dispute, and that is, that where once
it has been proved that a will has been executed with due solemnities
by a person of competent understanding, and apparently a free agent,
the burden of proving that it was executed under undue influence
is on the party who alleges it. Undue influence cannot be presumed.

And again, at pp. 50, 51:—

The most I can find, if indeed that can be found, is evidence
to show that the act done was consistent with the hypothesis of
undue influence ; that the instrument, though apparently the
expression of his genuine will, might in truth have been executed
only in compliance with the threats or commands of his wife
or that he had been led to execute it by unfounded prejudices
artfully instilled into or cherished in his mind by his wife against
those who would otherwise have been the probable objects of his
bounty.

But in order to set aside the will of a person of sound mind, it is
not sufficient to show that the circumstances attending its execution
are consistent with the hypothesis of its having been obtained by
undue influence. It must be shown that they are inconsistent with a
contrary hypothesis.

I am of opinion that this case can, and ought to be,
determined npon the application of this principle laid
down by Lord Cranworth. The evidence in the present
case is, I admit, consistent with the contention that
McBeath exercised an improper influence upon the
mind of the testator, but the evidence is equally con-
sistent with the hypothesis that he did not. I have
been unable to find, apart from the fact that the testator

(1) 6 H. L. Cas. 2.
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left all his property fo a person not a blood relative,a 1897
single scintilla of evidence to show that any improper Apaus

influence was exercised upon him at all. The argu- -
. ; McBEATH.
ment is:-——There must have been undue influence; ——

there must have been fraud or artifice, or improper Sedgewick J.

. representations on the part of McBeath, otherwise the
testator would not have made the will he did; and
they argue that the evidence showed a settled determi-
nation on the part of the deceased for many years to
leave the property to his nephew, the appellant, and
that that resolution, broken as it was by the execution
of the will, could only have been broken under the
overmastering pressure of McBeath at a time when the
testator was approaching death and was completely
under the control of McBeath. A careful perusal of
the evidence, and particularly of the letters which the
testator wrote to the present appellant, has convinced
me that the intention of the testator to devise his
property to the plaintiff underwent a change a con-
siderable time before his death. The plaintiff had
become a life inmate of a mariners’ home near Liver-
pool, England, and the deceased’s later letters contain
reiterated statements to the effect that he might con-
sider himself as provided for for life. I admit that
under ordinary circumstances where a person possessed
of property wills it wholly to a stranger, having at
the same time a wife or family, or near relatives, in
respect to whom he standsundera certain kind of moral
obligation, that fact alone would afford some evidence,
though not conclusive, that some malign influence had
been brought to bear upon the testator to perform what
would naturally be considered an unnatural act, but
I must confess that in the present case there does not
appear to be any incongruity or anything to shock
one’s natural sense of justice or propriety. The testator

was a bachelor; had been living alone for many years
2%
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of his life at Victoria; had no friends or relatives
living with him or taking care of him in his declining
years. He happened for only a short time to see one
of his nephews in London, England, a great many
years ago, and that nephew had eventually become,
what I understand to be, a2 pauper in an alms-house.
There never had been any love or affection, or confi-
dence, as far as I can see, between them, and to my
mind there was nothing unreasonable or unnatural in
his leaving his property to kind friends whom he had
met and known for years in his home at Victoria.
From his point of view, it would be more probable

. that his property would be more properly dealt with

by his friends about him whom he had known for
many years and who had always acted kindly towards
him, than by distant relatives whom he had never
seen, or whom having seen, were more likely to do
more harm than good were he to bestow upon them
his bounty.

It was urged at the argument that a letter which
the respondent wrote to the plaintiff after the death of
the testator was convincing evidence of undue in-
fluence on the part of the respondent. That letter, as
I have said, was written after the death of the tes-
tator, and is not relevant except in so far as it may
show that its writer was not a man of truth. It other-
wise has no bearing upon the issue as to whether
there was or was not undue influence. No doubt
there would be a desire on the part.of McBeath, when
he had reason to believe that the will might be at-
tacked by the plaintiff, to write to him. The letter in
question may not be strictly accurate in its minute de-

- tails if one examines every word of it in a critical

way. It is, however, substantially accurate and does
not, in my view, in any way affect the credit or vera-
city of the respondent.
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Stress was laid upon the fact that McBeath, the 1897
beneficiary, was the person who gave instructions to  Apaus
the solicitor who drew up the will, and it was con- MCB'];.A .
tended that in consequence the full burden was placed —
upon the beneficiary to prove that that transaction Sea‘@kJ'
was a proper one. I am not disposed to question that
proposition. It has, in my view, however, been shown
that the disposition that the testator made of his pro-
perty was a reasonable and proper one, a disposition
which might have been made, and which I believe
was made, without any improper influence operating
in favour of the beneficiary. The testator had a right
to give his property to whom he pleased. It was, in
my view, as reasonable that he shounld give it to a
kind-hearted friend and companion whom he had
known for years, and who, when he was unable to
take care of himself, had kindly cared for him, as to
give it to a comparatively unknown and distant re-
lative whom he had never seen for many years, who
had never shown him any evidence of affection or re-
gard, and who had eventually become a ward of an
eleemosynary institution.

The conduct of Mr Hall, the solicitor who drew the
will, has been much criticised. All that is necessary
for me to say is that there is nothing in the evidence
to show that he departed from the line of professional
duty. He was under no obligation, as has been con-
tended, to explain in detail to his client the effect of
the will. There could be no question as to what its
effect would be. All the property of the testator
would go to McBeath and none of his relatives would
share in it. The solicitor was under no obligation to
explain what the testator knew, or must have known,
assuming tesfamentary capacity to exist. Whether he
should have allowed McBeath to be in the room when
the will was being executed is a question which must
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1897  depend upon circumstances. I gather from the evi-
Avams dence that in the present case his presence in the room
MCB:ATH. at the time of the execution of the will was in a cer-
—— _ tain sense a necessity, and nothing further need, I
Sedge_l“;k J. think, be said upon that point.

I have not considered it necessary to go more elabor-
ately into the details of the evidence. The learned
judges of the court below have done this with great
power, and I adopt what they have said with so much
ability npon the subject.

In my opinion the appeal should be dismissed with
costs.

GwyNNE J.—This is an appeal from the judgment of
the Supreme Court of British Columbia reversing a
judgment of Mr. Justice Crease upon the trial before
him without a jury in an action instituted by the
above appellant against the above respondent for the
purpose of rescinding letters of probate of a will pur-
porting to have been executed by an old man, the uncle
of the appellant, in favour of the respondent which
had been caused to be prepared by the respondent
himself in terms dictated by him. The sole question
involved in the action was whether or not the will
in question can, under the circumstances appearing
in evidence, be held to be in fact and in law the true
last will and testament of the deceased. None of the
relatives of the deceased resided in British Columbia.
The will purports to have been executed on the 11th
November, 1891, and letters probate thereof were
granted on the 24th of that month.

It will be desirable to draw attention to the law
relating to cases of wills prepared or procured to be
prepared as this will was, by the respondent ‘the sole
beneficiary thereunder. Lord Cairns in the case of
Fulton v. Andrew (1) uses the following language :

(1) L. R. 7. H. L. 460.
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It is said that it has been established by certain cases to which I will
presently refer that in judging of the validity of a will or part of a
will, if you find that the testator was of sound mind, memory and
understanding, and if you find further that the will was read over to
him, or read over by him there is an end of the case, that you must
at once assume that he was aware of the contents of the will and that
there is a positive and unyielding rule of law that no evidence against
that presumption can be received. My LordsI should in this case as
indeed in all other cases greatly deprecate the introduction or creation
of fixed and unyielding rules of law which are not imposed by acts of
parliament. I think it would be greatly to be deprecated that any
positive rule as fo dealing with a question of fact should be laid down,
and laid down now for the first time, unless the legislature has, in the
shape of an Act of parliament, distinetly imposed that rule.

He then lays down the rule which does apply as
laid down in Barry v. Butlin (1) in the language of
Baron Parke when delivering the judgment of the judi-
cial committee of the Privy Council, thus:—

The rules of law according to which cases of this nature are to be
decided, do not admit of any doubt so far as they are necessary to the
determination of the present appeal and they have been acquiesced in
on both sides. These rules are two : the first that the onus proband
lies in every case upon the party propounding a will and he must
satisfy the conscience of the court that the instrument propounded is
the last will of a free and capable testator. The second is that if a
party writes or prepares a will under which he takes a benefit that is
a circumstance that ought generally to excite the suspicion of the court
and calls upon it to be vigilant and jealous in examining the evidence
in support of the instrument in favour of which it ought not to pro-
nounce unless the suspicion is removed and it is judicially satisfied
that the paper propounded does express the true will of the deceased.
These principles to the extent I have stated are well established ; the
former is undisputed, the latter is laid down by Sir John Nicholl in
substance in Paske v.Ollat (2) ; Ingram v. Wyatt (3) ; and Billinghurst v.
Vickers (4); and is stated by that very learned and experienced judge
to have been handed down to him by his predecessors and this tribunal
has sauctioned it in a recent case namely Baker v. Batt (5).

Then upon a question arising as to whether any
fraud does or does not appear in procuring the
execution of a will he says on p. 463.

(1) 2 Moo. P, C. 480. (3) 1 Hag. Ece. 388.

(2) 2 Phillimore 323. (4) 1 Phillimore 187.
(5) 2 Moo. P. C. 317.
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It is very difficult to define the various grades or shades of fraud, but
it is a very important qualification to engraft upon the general state
of things that the reading over of a will to a competent testator must
be taken to have apprised him of the contents. If Your Lordships
find a case in which persons who are strangers to the testator, who hawve no
claim upon his bounty, have themselves prepared for their own benefit a will
disposing in their favour of o large portion of the property of the testator, and
of you submit that case to o jury it moy well be that the jury may consider
that there was o want on the part of those who propounded the will, of the
execution of the duty which lay upon them to bring home to the mind of the
testator the effect of his testamentary act, and that that failure in per-
Jorming the duty which lay upon them amounted to a greater or less degree
of fraud on their part.

Lord Hatherly in the same case p. 469 says :—

A matter which appears to me deserving of some remark and upon
which the Lord Chancellor has already fully commented is the supposed
existence of a rigid rule by which when you are once satisfied that a
testator of a competent mind has bad his will read over to him and
has thereupon executed it, all further inquiry is shut out. No doubt
these circumstances afford very grave and strong presumption that
the will has been duly and properly executed by the testator. St
ctroumstances may ewist which may reguire that something further shall be
done in the matter than the mere establishment of the fact of the testator
having been o person of sound mind and memory and also hawving read over
to him that which had been prepared for him and which he executed as his
will. It is impossible, as it appears to me, in the cases where the ingredient
of fraud enters to lay down any clear and unyielding rule like this,

Again he says p. 471:—

There is one rule which has always been laid down by the courts
having to deal with wills and that is that a person who is instrumental
in the framing of a will and who obtains a bounty by that will is
placed in a different position from other ordinary legatees who are
not called upon to substantiate the truth and honesty of the trans-
action as regards their legacies. Itis enoughin their case that the
will was read over to the testator and that he was of sound mind and
memory and capable of comprehending it. But there is a farther onus
upon those who take for their own benefit after having been instrumental in
preparing or obtaining o will. They have thrown upon them the onus of
shewing the righteousness of the transaction.

In the introductory words of his judgment p. 468 Lord
Hatherly had expressed his full concurrence in the
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observation which had been made by Lord Cairns. It
is plain therefore, I think, that concurring as he did
with Lord Cairns’ observations as to fraud, his Lord-
ship considered that the non-establishment, by a party
who had been instrumental in procuring a will to be
made in his favour, of the righteousness of the trans-
action to the complete satisfaction of the tribunal,
whether a judge or a jury, before which the question
was tried constituted fraud in procuring the will so as

"to avoid it, although it might be impossible to lay
down with certainty the precise mode by which the
fraud had been effected.

‘Where the will is an inofficious one, that is to say
one in which, like the one now under consideration,
natural affection and the claims of near relationship
have been disregarded, the person propounding the
will must make out a case of full and entire capacity in
the testator at the time when the paper was framed,
and it will not be sufficient in order to do this to make
out that he was of capacity to answer a few common
questions or to make a few casual remarks or ewven fo
concur and express some loose wishes and ideas as to alter-
ing his will and so on ; he must satisfy the court that he
was equal and alive to, and comprehended the full import
of what he was doing at the time, seriously important as
what he actually did must be admitted to be. This
is the language of Sir John Nicholl in Montefiore v.
Montefiore (1). In Baker v. Batt (2), the language
usediis

If the person benefited by a will himself writes or procures it to be
written the will is not void as it would have been by the civil law, buk
the circumstance forms a just ground of suspicion and calls upon the

court to be vigilant and jealous and requires clear and satisfactory
proof that the instrument contains the real intention of the testator.

In short the fact of the will being made in favour of
the person who has prepared it or procured it to be

(1)32 Addam 354. ° (2) 2 Moo. P. C. 321.
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written is primd facie evidence of fraud, which must.
be displaced to the satisfaction of the tribunal before
which the case is tried by clear and satisfactory proof,
and when the will is an inofficious one the evidence
required must of necessity be of a much stronger and
more conclusive character than that which might be
sufficient where the party so claiming under the will
was a relative of the testator.

In Parker v. Duncan (1) Sir James Hannen, fol-
lowing the rules as laid down by the House of Lords
in Fulton v. Andrew, (2) adds the following :

It 15 the duty of any man who expects that a will s about to be made in
his favour to see that the testator receives proper and independent advice and
he should take care that the testimony called in support of the will
should not be that of himself alone but that it should be independent
and impartial. A person (that is atestator) is entitled to have his mind
perfectly free and untramelled and when one is so very ill (referring
to the testator in that case) ke will do anything to get rid of impor-
tunity.

And in Brown v. Fisher (8), after quoting at large the
rules to govern courts in the case of a will prepared
by and executed in favour of the person who prepared
it, as laid down in Fulton v. Andrew (2), he concludes
his judgment thus :—

On the whole of the evidence I find that the doubt and suspicion with
which I was bound to watch this case in accordance with the passage I have
read (from Fulton v. Andrew (2) ) have not been removed, and it has not
been affirmatively established, as the plaintiff was bound to establish it,
that the deceased knew and approved of the contents of this document.
The testator at the time of the making of the will now
in question was a very feeble old man. He had
almost completed his 83rd year. He had been for the
preceeding four years at least a great sufferer from
rhenmatism. He lived in a small house, wholly alone,
doing himself all his household requirements. One
George Barrett who lived near him and who saw him

(1) 62 L. T. N. 8. 642. (2) L. R. 7 H. L. 460.
(3) 63 L. T. N. 8. 466.
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almost every day, and to whom the old man wused
always to apply for anything he wanted done about
the house, as, to use Barrett’s own language, “ picking
the apples, trimming the trees or anything,” and who
had seen him last in his house on Friday, the 6th
November, 1891, gives this account of the condition in
which he found him on the following Monday the 9th
November. He says:—

About noon on that day Mrs. Rivers came to my house, told me she
had not seen Mr. Adams for the last two or three days—she lived neéxt
door to him. T went with her to the house, got a ladder and climbed
to his bedroom window, knocked at it, found he was inside by the
groams and notses he made. After a time he got to the door and let me
in ; he was standing in his shirt just inside the door. I closed the door
immediately when I saw what state he was in. He had one eye
blacked and he was in @ very helpless condition, and of course I elosed the
door and shut the other people out and went inside and asked him
what was the matter and he satd he had a terrible time for the last three
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days and had not been able to get out of the house. He had knocked his

little stove down, I suppose by falling around the room, and he had a
black eye. I putbim into bed and straightened up the stove, and
fetched the doctor ; I knew he had to have one. I went for Dr. Milne,
he came immediately—felt his pulse, his heart, and sounded him
around one way or another and made a remark that the clock was
pretty well run down and instructed me to get some whiskey and eggs,
flannel and other things and wrap him up and get him warm. His
extremities were all cold. I went and got some flannel and wadding and
bound him up as warm I could. I stayed with him that night, I was
the only nurse that night. He could not feed himself, he was com-
paratively helpless, I would have to lift him out of bed and into bed
and he would want to get out about every twenty minutes. * * *
Mr. McBeath the defendant came there in the evening. He remained
probably two hours. I think he went away about 9 or 9.30. On
Tuesday morning Mr, McBeath came about 7 o’clock. I asked him if
he would stay a little while I went home and got some breakfast. He
said he would stay until noon-time. I went home and went to bed
until noon-time and then I came back again. Mr. McBeath was there
at the time. I asked bim what we should do with the old gentleman,
whether it would not be better to take him to the hospital. He said :
“ No, he i3 going to my house with me.” This was said in Mr. Adams’
presence but I could hardly imagine he knew what we were talking about. I
don’t think he understood what was said ; I spoke to the old man about
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1897 going to McBeath’s house afterwards. I wanied him o go and asked
Amls him to go. He was not very willing to go at first. He did not like to leawe
. the house. He thought I had made an excellent nurse but I wersuaded him
McBEATH. fo go afterwards as I could not stay with him and nurse him, and so by the
—— _ influence of Mr. Kirsop and two or three others we got him to go
there #* * * Hedid not want to leave the house. He would much
rather I am sure have stayed there from what he said.

‘Gwynne J.

Accordingly he was taken down in a carriage to Mr.
McBeath’s house. McBeath and Barrett went with
him. When leaving him he bade good-bye to Barrett,
saying “George I wont forget you” or something to
that effect,to which Barrett replied “I will come down
and see you again” which he did on Thursday the
12th.

G-eorge Kirsop when he heard of Adams’ illness went
up to his house with one William McDonald on Tues-
day the 10th November. Xirsop in his evidence says :

When we got into Mr. Adams’ house we saw Mr. McBeath there and
Mr. Adams was supposed to be asleep in his bed. He was quiet. I
never looked at him in fact. Mr. McBeath said he was asleep and I
never made any inquiry any further. I had seen Mr, McBeath up
to visit Adams occasionally when I lived there. Mr. McBeath
said he would like the old man to come down to his house, that he
and his wife would take care of him. I thought that wasa very good
thing 4f we could get him to go. Then I told Mr. McBeath that Adams
had not got any will made yet, that he had been promising me for three or
Jour years to make his will, and if we should get him to go down with him,
MecBeath, and if he was capable of making o will to get him to make his
will. I told Mr. McBeath if he could get him to make a will if he was
capable it would save the Government from eating part of 4 up. I told him
there was $2,000 in the savings bank and this property, and that everything
that he had had to go to his nephews in Liverpool ; after I told Mr. McBeath
this Mr. Macdonald and I left the house and at the corner met Mr,
Barrett ; we had a conversation and Mr, Barrett thought it would be
better to take him to the hospital. Mr. Barrett asked me to get the
doctor to persuade Adams to go to McBeath’s. McDonald and I went
to the doctors and the doctor said he would and I went back to Mr.
Adams’ house and told him what I had done. I told him the doctor
-was coming up to persuade him to go down with Mr. McBeath. We
thought it was best as he wanted nursing like a baby. Isaid: i ds
the best thing you can do.” He sald : “George (meaning Barrett) is o
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good nurse and he will take care of me.” 1 left, he would not consent to go,
and I went home and got my dinner.

The doctor went up as he promised to use his in-
fluence to get Adams to go to McBeath’s, but when he
got there he found the matter had been urranged and
that Adams had consented to go.

Mr. McDonald, the person referred to by Kirsop
testified as follows :—

I remember before the death of Mr. Adams meeting Mr. Kirsop and
going with him to Mr, Adams’ house. When we got there Mr. Adams
was lying in the bed asleep and Mr. McBeath was there. There was a
conversation between Mr. Kirsop and Mr. McBeath in my presence.
Mr. Kirsop told Mr. McBeath that if he was to take him over to his
house, to get him to make o will if he was competent to. Mr. Kirsop told
Mr. McBeath that he was trying to get the old man to make a will
for some years; and he intended what money he had in the bank,
something near $2000.00, and all the property to go to his nephews in
Liverpool, that the old man had so said.

Certain letters were produced written by the old man
to his nephew the plaintiff in the action between the
month of October 1878 and the month of July 1891,
shewing the friendly and indeed affectionate relations
existing between the old man and his nephews in
England and especially between the old man and the
plaintiff in the action and his children. A fow extracts
will suffice. In a letter of the 28th October 1878 after
mentioning his rambles over the world since they had
last met, 30 years previously, he tells him of his
arrival in Victoria, and he says :—

I would like to hear from you and know how you and your brother-

William are getting on, what business you follow for a living and also
what family you have. Ihope you will not think I am too inquisi-
tive in asking you these questions—I have o particular reason for
doing so.

In a letter dated 18th March, 1884, after telling him

that he had been again rambling but had returned to.

British Columbia~—he says :—
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1897  Dear nephew. I am very anxiousto hear from you and to know how
o~ you are getting on ; 4t mighi be fo you or your sons an advantage for me to
AD,,,A_ Y8 tave your address for T am now well up in years. I was 76 years old
MoBrarH. last January but my health is good. I am smart and active on my
feet yet for a man of my age thanks to Almighty God for all his
mercies towards me. Iwould be very glad to hear from you and how
you are getting on, and also how your son is getting along and if he is
still in business for himself and if he is married. You did not give
me the christian names of your son'and daughter in your letter. I
have o little property here but no friend or relative fo leave it to at my
death ; it is worth looking after.

In aletter of July 25th, 1884, after acknowledging
the receipt of a letter from the plaintiff of the 20th of
June and telling him all about his property and his
mode of life, he says :(—

Gwynne J.

If you should change your place of residence at any time you will be
sure to let me know of it for &t will be necessary for me to have it always
and i anything should go wrong with me I will let you know ¢t also, but if
4t should be the Lord’s will that I should outlive you it will be necessary for
me to know your son and daughier’s place of residence. The place can be
sold after my death if there is none of your family here before then and the
money sent to you of you are living, and if not to your son and daughter.
There will be no necessity for you to trouble yourself about writing
to me after you receive this as I have your address now, unless you
wish to do so.

In aletter dated August 22nd, 1884, after acknowledg-
ing the receipt of a letter from the plaintiff and also at
the same time one from his son-in-law (Mr. Hatfield,)
he says:

Please let Mr. Hatfield know when next you see him that I am too
0ld now to become a regular correspondent with him but if he wants
to know anything particular about this country I will give him all the
information I can with pleasure. I have given you all the particulars
about myself and this place in my last and you may be sure I will do what
I promised you. There will be no necessity for you to write to me again
as you know what my intentions are, unless you change your place of
residence.

Then in a letter of the 22nd of August, 1886, ac-
knowledging another letter from the plaintiff, he says:

I was very sorry when I read it to know of your son’s death as he
was quite a young man and also an only son. He is a great loss to his
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poor wife and family, but the will of God must be done but 1
think it would be a great loss to you if it was God’s will to take your
daughter Mrs. Hatfield away. Your sondid not assist you in any way
for the last four or five years of his life or at least since he was married
but I believe it is not so with your daughter, for I think she has been
a great comfort to you. I am glad to hear that her husband is so
steady a man and doing so well ¥ * % I hope you do, not think I have
Jorgoiten you as I do not write occasionally to you but you may be sure I do
not, for you are seldom out of my mind. I would like to know how
your brother William is getting on and what he is doing for a living.

Then he repeats his story of his lonely way of living
“and in a P.8. says:

Please give my respects to Mrs. Hatfield and tell her I am well
pleased to hear she has got so good a husband.

Then in a letter of the Tth January, 1887, after
acknowledging the receipt of four portrait cards of his
nephew the plaintiff and all his family, he adds:

I am very thankful to Mr. and Mrs. Hatfield for their kindness in
getting you to have their portraits taken and sent to me. I will not
Jorget this to you or them. I thounght there was no person now living that
«ever bestowed a thought upon me but yourself and my poor old sister
Margaret but I see by this that I have been mistaken.

In a letter of the 24th August, 1387, he congratulates
the plaintiff upon his having got into an institution,
a mariners’ or sailors’ home, so as fo be no longer depend-
ing on his son-in-law. '

Then in a letter of January 2nd, 1888, he commences
thus: : :

This season of the year sets one thinking of old friends and old
times and somehow I got thinking of you to-day and thought I would
gend you a few lines from the city of Victoria wishing you the compli-
ments of the season.

He then again congratulates the plaintiff upon his
having got into the institution. IHe then repeats the
story of his lonely life and adds:

I have not many visitors coming to see me, now that I am old their visits
are few and far between.
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He then mentions his suffering much from the
rheumatism and expresses his fear that he will never
get rid of it and concludes:

Please give my respects to Mr. and Mrs. Hatfield when next you see
them.

Then in a letter dated October 18th, 1888, he says:

Istill continue to live in a small house by myself and do my own
cooking, which is not much. I have not many visitors coming to see me
bub that does not trouble me much. 1 have suffered considerable the last
two years with rheumatic pains in my head, hands and feet; I have
tried a great many remedies for it but cannot find anything that will
improve them for me. Ihave to remain in the house most part of
the time. I am not able to walk about the town as I used to do two
years ago. I am getting old now and also very deaf, since I got the
rheumatic pains in my head.

Then in a letter dated March 2nd, 1890, after giving
a statement of his failing health and his still lonely
life, he says:
I would like to know how your brother William is getting on and

also to have his address. Please give my respects to Mr. and Mrs.
Hatfield when next you see them.

In a letter of March 5th, 1891, he inquires about the
plaintiff’s son-in-law in the following terms:

I would like to know if it is your son-in-law’s intention to continue
on board the Liverpool and New York Packet. I think if he had a
situation in some of the principal offices in New York he would do
better ; the next time you see him please to let him know I was in-
quiring about him.

Then in his last letter which is dated the 21st July,
1891, he says :

I have received yours of the 2nd instant in due time. I am always wel
Ppleased to hear from yow. I think I have no relation now living that
ever bestowed o thought upon me but you. * * * I wish you would let
me know how your brother William is getting on and what he is
doing for a living, and also I wish you would send me his address. I
would like to know if it is your son-in-law’s intention to remain in
the situation he has at present, I have a particular reason to Enow .
*¥ ¥ % Please to send me Hatfield’s address when next you write.
* % % Jamstill troubled with rheumatic pains in my hands and
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feet. Iam now 83 years and six months old. The house I live in is
a very comfortable one but very small. * * * T havenot much
" furniture in it but just enough for my own use, as I have no visitors
coming to see me. Please give my respects to Mr. and Mrs, Hatfield when
next you see them.

In these letters the deceased never expressed a single
_sentence to warrant the conclusion that he had for a
moment changed the intention expressed in some of
them in the most explicit terms of leaving his pro-
perty after his own death to his nephews and their
children. It has been suggested that such an inten-
tion does appear in the congratulations which the let-
ters contain upon the plaintiff’s admission into the
Sailors’ Home. But the fact of the nephew having
been admitted into that institution whereby his son-in-
law was relieved from supporting him can surely
afford no evidence of an intent to violate a voluntary,
express declaration of intention as to the disposition
by the uncle of his property after his death, or of his
being no longer influenced by those strong sentiments
of natural affection which pervade every letter to the
last ; however that no such conclusion can possibly be
drawn from the congratulations is established heyond
dispute by the evidence of the witnesses Kirsop, Will-
iams, and Mrs. Noble, who, if those witnesses can be
relied upon, prove that the deceased repeatedly ex-
pressed to them separately up to the time of his re-
ceiving the injury which he sustained on the 9th of
November, 1891, such to be his intention. The learned
Jjudge appears therefore to have been perfectly justified
in arriving at the conclusion as of a matter of fact that
to the promises contained in those letters the deceased
adhered without a single break or expression of change
of intent. Yet, upon the day after he was carried in
the wretched condition in which he was-on the 10th
of November to McBeath’s house in utter disregard of

all natural affection and of the sentiments to which he
3
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1897  had always previously given expression verbally and
Apams in his letters he executed the will in question in favour
Mcpoars, Of McBeath. It is admitted by McBeath that from the
—— _ time of, the deceased being carried to his house he
Gwynne J. 1 ever expected him to recover—he thought he would
die at any moment—that the doctor had told him that

he did not think he would get over it—that it
would only be a matter of time, that he would

be called away any time—in fact that he Mec-

Beath expected deceased’s death at any moment

and’ did not expect that he would ever get out

of bed. Dr. Milne saw the deceased on the 11th
November the day of the preparation and execution of

the will—in the afternoon—he found the deceased

still very feeble, in fact he was feeble all the time. The

doctor could only make him hear by speaking very

loud. He was very weak and suffering much pain ;

the doctor interrogated him as to his ailments and only

as to them, and he answered him but only in mono-
syllables, yes, no; he was in such a weak condition

and his pulse so weak and his heart so languid that

on the 11th the doctor would not allow him to sit
upright in bed. He directed that he should be allowed

to lie down as much as possible. He was a man who

in the doctor’s opinion could not endure much pain.

In the condition in which he was, although very weak

and suffering much pain, the doctor thought him to be

quite compos mentis; he could readily be persnaded to do.

what the doctor wanted. The doctor never heard that

a will was contemplated to be made, or until after
deceased’s death that one had been made. About 5
o’clock upon this 11th of November, Mr. McBeath

went to the office of a Mr. Hall, a young practitioner at

law who was a stranger both to Mr. McBeath and to
Adams, and he told Mr. Hall that the latter wished to

make a will leaving all his property to him McBeath,
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and asked him to prepare it. Hall accordingly while 1897
McBeath waited prepared the will, and when he had Apaus
finished drawing it they both went down together to y .5
McBeath’s house. While-on the way or in Mr. Hall’s —
office McBeath told Mr. Hall that Adams was alone in ¢*7°2¢ J-
the world, had no relatives. When they got to the
house they went into the sick man’s room and McBeath
in a loud voice said to Adams, “hereis Mr. Hall a
lawyer come with a will for you.to sign.” Mr. Mc-
Beath then, and his wife, went and lifted up Adams in
his bed who during the process of being lifted up
suffered much pain. With Mr. Hall’s evidence as to
what then took place the learned trial judge has so
fully dealt in his very exhaustive judgment that I make
no reference to it, further than to say that the will so
prepared was signed before 7 o’clock and that during
the whole time that Mr. Hall was in the sick room
McBeath was also present, and assisting the deceased
to sit up in his bed, to sign the will. Now from the
cases already cited and others cited by the learned
trial judge in his exhaustive judgment it is plain that
the whole onus of removing by the most clear and
satisfactory evidence, quite independently of McBeath
himself, the doubt and suspicion as to the bona fides of
the will and as to its not being the true and voluntary
disposition of his property by the testator himself not
only with full knowledge and appreciation of the
contents of the will as appearing in it but uninfluenced
in any way by McBeath, which doubt and suspicion
the law attaches to the fact of the will having been
prepared by and under the direction of McBeath, was
cast upon him. The learned judge has found as a
matter of fact in his most exhaustive judgment that
the most material points relied upon by McBeath,
namely the alleged promises by Adams toleave to him
his property at his death and the instructions alleged to

3%
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have been given to McBeath to get a lawyer to make a
will in his McBeath’s favour for Adams to sign depend-
ed wholly on McBeath’s own evidence and that in the
presence of the contradictory evidence to which the
learned judge draws the fullest attention it was im-
possible to accept the evidence of McBeath as true. In
fine he says, and it is to be remembered he is dealing
with matters of fact and with credibility of witnesses
examined before himself,

instead of removing the suspicion the necessary inferences from all
the circumstances and facts before the court point rather to their in-
crease than their dissipation. The doubtful and contradictory evi-
dence of McBeath, the prevarication of his wife of a vital fact to Mr.
Noble, the descrepancies in the evidence of the McBeath’s and Mode-
land’s ; the refusal of wife and sister-in-law thrice repeated to support
McBeath in his statement of old Adams’ instructions and promises in
his favour in making the will ; the absurd pretension of intimacy
for years with a man who would tell him nothing of his age, nation-
ality, relations, or of his property; the alleged promises to leave the
property to McBeath in violation of the written promises of his life,
to leave all to his nephews and their descendants * * * * %
have only increased rather than cleared away those doubis and sus-
picions with which the law insists upon regarding a will made under
such circumstances as the present.

Then in another place, drawing attention to a state-
ment of McBeath’s that (at a time when from deceased’s
letter to the plaintiff it appeared that he was in Cali-
fornia) Adams had said to him,
that he had nobody to leave his property and he would just as soon._
leave it to me as to any one. Being asked upon this, did he say he
had no one to leave his property to? He replied, yes sir, he said he
had no friend to leave it to and would as soon leave it to me as to any
one he knew of and he had no one else to leave it to ?

What confidence, says the learned judge, can one place in such a
witness ?

He draws attention in another place to his state-
ment of ignorance as to the property which the de-
ceased possessed until after the will was made, and
his contradiction of what Kirsop in Macdonald’s pre-
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sence had told him when he was taking Adams
down to his house, and to what Williams also had
told him about the will in pencil which the deceased
had showed Williams in September 1891, whose testi-
mony in rejection of McBeath’s the learned judge
believed, and then to the letter of the 28th December,
1891, to the plaintiff after his uncle’s death which the
learned judge characterised upon the evidence before
him as being full of suggestion and suppression ¢ e,
suggestio falsi and suppressio veri. But it is useless
to go through all the pointsin which the learned judge
has found McBeath’s evidence as unworthy of belief,
and if unworthy of belief it is difficult to understand
how the evidence of any of the other witnesses can
remove the doubt and suspicions as to the bona jides of
the will and as to its righteousness, as said by Lord
Hatherley in Fulton v. Andrew (1).

As to the evidence of the doctor, after showing the
very imperfect material upon which he based the
opinion which he gave that upon the 11th November,
1891, the deceased was of perfectly sound mind and
understanding to dispose of his property by will, and
after citing passages of the law relating to wills made
by a person im extremis as the deceased in this case

was, as follows :

In examining the capacity of a person under these circumstances we
should avoid putting leading questions which suggest the answer “yes
or no.”” Thus a dying man may hear a document read over and
affirm in answer to such a question that it is in accordance with his
wishes but without understanding its purport. Thisisnot satisfactory
evidence of his having a disposing mind ; we should see that he s able to
Jictate the provisions of the documents and to repéat them substantially
from memory if required. If he can do this accurately there can be
no doubt of his possessing complete testamentary capacity. But it
may be objected that many dying men caunot be supposed capable of
such an exertion of memory. The answer is then very simple ; it is
better that a person should die without a 'will, and his property be

distributed according to the law of intestacy than that through any
(1) L. R. 7 H. L. 460.
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failing of his mind he should unknowingly cut off the rights of those
who have the strongest claims upon him .

he then shows that the doctor made no such, nor
indeed any, examination of the deceased save of the
most superficial character very far from establishing
that an old man of the age of the deceased who had
been for some years subject to the tortures of confirmed
theumatism in head, hands and feet, and who had
been exposed to the frightful exposure, starvation and
cold as the deceased had been exposed to for the three
days preceding the 10th of November, could upon the
11th when in such a weakened condition of body, and
in extremis, and dying as he then was, have had his
mind quite unaffected by the physical tortures he had
suffered and was still suffering, and in that perfectly
sound condition required for the making of a will.
The proper test to determine whether in the condition
in which he was physically he had or not that mental
capacity to make a will which in such a case ought to
have been applied, never was applied.

Then as to the conduct of Mr. Hall who appears to
have acted as being the solicitor of McBeath and not
of the deceased, he points out that he did not, as he
should have done if acting as the solicitor of the de-
ceased, insist upon having a private interview with
him, in which he should have put to him suitable
questions to elicit what was the real intent of the de-
ceased as to the disposition of his property, and from
instructions so taken from the deceased himself and
not from McBeath he should have prepared the will—
and had he so done he would have been in a position
to give evidence as to the capacity which he was not
in, acting as he did.

The shortcoming of Mr. Hall was, he says, the want of experience

in the ordinary practice of testing the capacity of a testator, ensuring
the exercise of his free intelligence and bringing to his notice and
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memory any relatives he might have intended to benefit in the dis-
position of his property. It is very possible that the recollection
he twice mentioned of the defendant’s having told him when he came
to his office or on his way to the house that old Adams was alone in
the world—that he had no relatives living—put all thoughts of possible
relations out of his head.

Then as to the question testified to by Mr. Hall, “ can
I alter this,” and the remark when told he could, “ this
ought to have been done long before,” the learned
judge asks what did the old man understand of it all
in his feeble condition :

To my mind, says the learned judge “can I alter this,” in view of all
the circumstances, tells the tale, and, this should have been donme long
before, points the same way—what he wanted for years—Iong before, the
letters to his nephew tell us, and the promises which, very likely, he
thought he was carrying out through the medium of McBeath in
favour of his relations. . ‘

There is, he adds, only one other alternative view, that, sur-
rounded as he was in McBeath’s by his family and relations, in this
weak and feeble state in McBeath’s arms and the other influences
around him, when the question was put to him : Are you willing to
leave everything to MeBeath? what other auswer could he give than
what to him was far beyond the nature of a request.

And he concludes that the questions put by Mr. Hall
to the deceased and his replies thereto were quite
inadequate to remove the suspicion either of want of
a clear understanding of the document or of that form
of coercion to which the surrounding circumstances in his
view of them clearly point.

In this judgment of the learned judge who tried the
case, so far from finding anything which sitting in
appeal I could pronounce to be clearly erroneous, I

.must say that I entirely concur. The question before

the learned judge was one of fact depending upon the

-credibility of the witnesses and a due appreciation of

the credible evidence given. The learned judge has,
upon the most abundant evidence, found as fact that

-the deceased had for years and until -the last moment
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preceding the frightful sufferings which he endured
during the three days preceding the 10th November,
1891, entertained the fixed intention of leaving his
property at his death to his own relations, in con-
formity with that natural affection for them which he
appears to have had in an eminent degree. When
then on the day after he was taken to McBeath’s house
we find him signing a will which leaves all his pro-
perty to McBeath, who can be regarded in no other
light than a perfect stranger, a mere acquaintance with
whom the old man was less intimate than he was with
Barrett or Kersop and Williams to whom he had often
spoken of his relations and repeatedly stated his in-
tention of leaving his property to them at his death ;
and when we find that the only instructions given for
the will were given by McBeath himself, who also
interfered in the manner described by Mr. Hall, by
holding up the old man in his bed until the will was
signed, it is but natural and reasonable that we should
demand what in the case of a will so prepared and made
the law requires to be given by a person in the position
of McBeath in such a case, clear and intelligent and
sufficient reasons for such a sudden and so extraordinary
a change of intention and the most clear satisfactory and
independent evidence to remove the doubts and
suspicions which the law casts upon such a will so
prepared, doubts and suspicions not only as to the
perfect testamentary capacity of the testator in the
miserably reduced physical condition in which he was,
but also as to the bona fides of the will and of McBeath,
and that the physical weakness of the testator was
taken advantage of by McBeath in whose power he
was and that the testator was in some manner influ-
enced by McBeath to make the will in his favour.
The circumstances as detailed in the evidence which
the learned judge has accepted as true were well calcu-
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lated to give rise to the very gravest doubt and suspi-
cions both as to the capacity ofthe testator and also as
to the bona fides of McBeath.

The reasons suggested by him as to the testator’s
motives in leaving his property to him the learned
judge who had the best opportunity of forming an
opinion upon the evidence has pronounced to be in-
credible, and McBeath to be unworthy of belief; the
learned judge has given most full and satisfactory
reasons for his arriving at this conclusion.

The learned judges of the Supreme Court of British
Columbia sitting in appeal have thought that the evi-
dence of Dr. Milne and Mr. Hall supplies all that is
wanting in McBeath’s evidence and in fact all that is
at all necessaty, but the learned trial judge has in his
very exhaustive judgment shewn that in a case like
the present the facts upon which these gentlemen
formed their opinions are wholly inadequate to sup-
port the opinions formed and it is with the facts upon
which opinions are formed and not the opinions them-
selves that we have-to do. Those facts are of the most
superficial nature possible. The opinions formed upon
them might be allowed to pass without observation in
thé case of an ordinary will in which no doubt or sus-
picion existed as to the will being the voluntary ex-
pression- of the intention as to the disposition of his
property by a person of competent capacity; but in a
case like the present where the greatest doubts and
suspicions are by the law attached to the will which
doubts and suspicions must be removed by the most
clear and satisfactory evidence, the learned judge has,
I think, shewn very clearly that neither the doctor
or Mr. Hall applied the tests which the law and
common sense required to be applied in such a case;
neither the doctor nor Mr. Hall appear to have at all
regarded the case as one which called for any special
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inquiry. In the doctor’s evidence there are some facts
however which might have led the doctor to see that
there did exist some good reason for the doubts and
suspicions which the law attaches to a will prepared
and executed as was the one undér consideration. He
says that upon the 11th in the afternoon, before the
will was signed (and of any intention to make a will
at all the doctor had not any intimation whatever), he
found Adams still suffering much—very feeble—very
deaf—the doctor had to speak very loud to make him
hear—the doctor interrogated him as to his ailments

‘but only as to them—Adams answered intelligently—

but only in monosyllables—Yesandno. He wasa man,
the doctor says, who could not bear much pain—that
seemed to be the character of the man, however brave
he might be otherwise—that is to say otherwise than
in his then low suffering physical condition. In his
then condition he could not stand much pain and the
doctor could readily persuade him to do what he
wanted. His pulse was very weak—his heart languid
so much so that he would not allow him to sit up in
bed and gave directions that he should be allowed to
remain lying down perfectly quiet. Now in Ingram v.
Wyatt (1) we find among the marks of senile im-
becility constituting testamentary incapacity—*in-
ertness of mind ”—* paucity of ideas”—* timidity "—
“gubmission to control”—* acquiescence under in-
fluence "—and the like. Two of these marks the
doctor admits having observed without however in-
ducing him to make any more than a cursory obser-
vation of the physical condition of the patient whom

‘he knew to be on his death bed. The doctor’s excuse

must-be that he never heard of any intention to make
a will ; a closer examination would, it seems not un-
likely from the extremely low and painful condition

(1) 1 Hag. Ecc. 403.
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in which the old man was physically, very probably
have shown some of the other marks of senile imbecility
above mentioned. Now if the doctor found his
patient in such a low condition that he conld be easily
influenced to do what was wanted, it is possible that
Mr. McBeath had acquired the same knowledge, and
the circumstances attending the signing of the will by
Adams as detailed by Mr. Hall himself are open to the
gravest suspicion ; they were well calculated to blind
Mr. Hall, a perfect stranger both to McBeath and Adams,
(and may be for that reason that he was the lawyer
employed) to the true nature of the transaction in
which he was taking part. That a man in the miser-
ably low physical condition to which the old man was
reduced by the sufferings which he had endured and
was still enduring could, to avoid importunity, be easily
influenced to do anything which the man in whose
house he was dying, and in whose power he was and
to whom he would be indebted for whatever ease of
body and peace of mind he should enjoy in his dying
moments, should ask or suggest, we can readily under-
stand, and assuming any influence whatever of im-
portunity or otherwise to have been exercised by
McBeath certainly his conduct upon entering the sick
man’s room with Mr. Hall was well calculated to
attain his object while concealing his intent. TUpon
entering the room he called in a loud voice to the old
‘man lying down quietly in his bed apparently asleep
“here is Mr. Hall a lawyer with the will for you to
sign ;” then he proceeded directly to lift the old man
up-and with the assistance of Mrs. McBeath lifted him
up and made him sit up straight in the bed, (which
the doctor that day had forbidden) until the will was
signed. While being lifted up Mr. Hall observed that
the old man suffered much pain. Then the fact of the
will having been made, having been not only sup-
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1897  pressed but actually denied by McBeath’s wife who
Apams Was a party assisting in holding the old man up until
McB;:& E. it was signed, and never spoken of until after the old
—— _ man’s death were facts which, together with the state-
Gwy_n_ne T ments in the letter of the 28th December to the plain-
tiff, were well calculated to increase ratherthan remove

the doubts and suspicions attending the transaction.

Upon the authority of Parker v. Duncan (1) referred to

by the learned trial judge among the numerous cases

upon which he proceeded in forming his judgment, it

was the duty of McBeath upon his own showing to have

taken very particular pains to have provided the old man

under his care and roof, and whom he admits he knew

to be dying, with proper and independent advice in

the preparation of his will ; none was provided, for Mr.

Hall cannot be said to have been, or to have acted as if

he was, solicitor for Adams. There cannot be a doubt

that Mr. Hall is right when he said that McBeath, either

in his office or on the way down to the house with the

will, told him that Adams was alonein the world with-

out any relations, and that McBeath knew such state-

" ment to be false we cannot doubt to be established by

the .evidence of Kersop and McDonald which the
learned judge has accepted and believed to be true

while he rejected that of McBeath as unworthy of

belief. What object can McBeath be supposed to have

had in making this false statement to Mr. Hall unless for

some purpose to blind him ? Had this case been tried

by a jury and had they arrived at the same conclusions

as has the learned judge and had they rendered their
verdict accordingly, such verdict could not possibly in

my opinion be set aside either as being contrary to, or
against the weight of evidence. The finding of the
learned judge whose professional training has made

- him more competent to weigh evidence and appreciate

(1) 62 L. T. N. 8. 642.
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its value is surely entitled to equal weight with the
verdict of a jury.

In fine I must say that I concur with the learned
judge that the defendant in the action has wholly
failed to remove the doubts and suspicions which the
law attaches to the will by reason of its having been
prepared under his direction ; nay more that the de-
fendant’s untruthfulness in the many particulars in
which the learned judge has found him to be un-
worthy of belief, rather tends to increase instead of re-
moving those doubts and suspicions. The appeal
therefore, in my opinion, should be allowed with costs
and the judgment of the learned trial judge restored
and affirmed, which, in my opinion cannot be reversed
consistently with due regard being paid to the
authority of the many cases cited by the learned trial
judge as enunciating the law applicable to the case.

Appeal dismissed with costs.
Solicitor for the appellant : Gordon Hunter.
Solicitor for the respondent: H. G. Hall.
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THE CORPORATION OF THE CITY
OF KINGSTON (DEFENDANTS)...... | - PPELLANTS;

AND
JENNIE C. DRENNAN (PLAINTIFF)......RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal corporation—Negligence—Snow and ice on sidewalks—By-low-—
Construction of statute—55 V. ¢. 42, s. 531—57 V. «¢. 50, s, 13—
Finding of jury—~Gross negligence.

A by-law of the City of Kingston requires frontagers to remove snow
from the sidewalks. The effect of its being complied with was
to allow the snow to remain on the crossings which therefore
became higher than the sidewalks, and when pressed down by
traffic an incline more or less steep was formed at the ends of
the crossings, A young lady slipped and fell on one of these
inclines, and being severely injured brought an action of damages
against the city and obtained a verdict.

The Municipal Act of Ontario makes a corporation, if guilty of gross
negligence, liable for accidents resulting from snow and ice on
sidewalks ; notice of action in such case must be given, but may
be dispensed with on the trial if the court is of opinion that there
was reasonable excuse for the want of it, and that the corporation
has not been prejudiced in its defence.

Held, affirming the decision of the Court of Appeal, Gwynne J. dis-
senting, that there was sufficient evidence to justify the jury in
finding that the corporation had not fulfilled its statutory obli-
gation to keep the streets and sidewalks in repair; Cornwall v.
Derochie (24 Can. 8. C. R. 301) followed ; that it wasno excuse
that the difference in level between the sidewalk and crossing was

; due to observance of the by-law; that a crossing may be regarded
as part of the adjoining sidewalk for the purpose of the act ; that
“gross negligence’ in the act means very great negligence, of
which the jury found the corporation guilty; and that an appel-
late court would not interfere with the discretion of the frial
judge in dispensing with notice of action.

*¥PRrESENT :—Sir Henry Strong C.J., and Gwynne, Sedgewick, King
and Girouard JJ.
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APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Common
Pleas Divisional Court in favour of the plaintiff.

The plaintiff, who was a medical student attending
college in the City of Kingston, on the eighth day
of February, 1896, was descending Princess street in
said city, and was crossing Montreal street, which in-
tersects Princess almost at right angles, when she fell
at the lower or east end of the street crossing on a de-
clivity formed by the difference in level between the
crossing, which was covered with snow, and the side-
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walk which, under a by-law of the city, was kept clear

of snow or nearly so by the tenant of the shop adjoin-
ing. The plaintiff was injured in her hip by the fall.

The action was brought under section 531 of the
Municipal Act of the Province of Ontario passed in the
year 1892, being 55 Viect. ch. 42. This act was
amended in the year 1894 by 57 Vict. ch. 50, section
18, so that at the time of the accident subsec. 1 of
the main section read as follows:—8. 581, (1) *“ Every
public road, street, bridge and highway shall be kept
in repair by the corporation, and on default of the cor-
poration so to keep in repair, the corporation shall, be-
sides being subject to any punishment provided by
law, be civilly responsible for all damages sustained
by any person by reason of such default; but the
action must be brought within three months after the
damages have been sustained.”

“ Provided, however, that no municipal corporation
gshall beliable for accidents arising from persons falling,
owing to snow or ice upon the sidewalks, unless in
case of gross negligence by the corporation; and pro-
vided also that no action shall be brought to enforce a
claim for damages under this sub-section unless notice

in writing of the accident and the cause thereof has
(1) 23 Ont. App. R. 406.
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‘been served upon or mailed through the post office to

the mayor, reeve or other head of the corporation, or -
to the clerk of the municipality, within thirty days
after the happening of the accident; and provided also
that in case of the death of the person by whom the
damages have been sustained, the want of notice shall
be no bar to the maintenance of the action; nor in
other cases shall the want or insufficiency of the notice

- be a bar to the action if the court or judge before

whom the action is tried is of opinion that there was
reasonable excuse for the want or insufficiency of such
notice ; and that the defendants have not thereby been
prejudiced in their defence.”

At the trial the defendants’ counsel at the close of
the plaintiff’s case moved for a nonsuit substantially
on the following grounds which are set up by the
statement of defence, and which the appellants put
forward as their grounds of this appeal.

1. That the crossing was not out of repair within
the meaning of the statute, and that the defendants
had not been shown to have been guilty of negligence
in respect thereof.

2. That the accident had not happened on a sidewalk,
and the defendants had not been guilty of grossnegli-
gence required by the statute to make them liable.

8. That the plaintiff had not given the notice re-
quired by the statute or proved circumstances sufficient
to form a reasonable excuse for want of notice so as to
justify the judge presiding at the trial in dispensing
with notice. A

The trial judge held that there was reasonable excuse -
for not giving notice of action and thatthe defendants
were not prejudiced in their defence for want of it.
Under his charge the jury found the corporation
guilty of gross negligence and judgment was entered
for the plaintiff with $1,500 damages. This judgment
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was affirmed by the Court of Appeal from whose
decision the corporation appealed to this court.

Walkem Q.C. for the appellant. The difference in
level between the sidewalk and crossing was una-
voidable if the by-law for removing snow on side-
walks was carried out. It could mnot, therefore, be
deemed negligence on the part of the corporation.
Goldsmith v. City of London (1) ; Burns v. City of
Toronto (2).

Allowing snow and ice to remain on a sidewalk is
not of itself evidence of negligence. Ringland v. City
of Toronto (8); Forward v. City of Toronto (4).

At all events there was no evidence of gross negli-
gence to be submitted to the jury.

Notice of action was not given and the discretion of
the judge in dispensing with it is subject to review.
Hayter v. Beall (5); Jones v. Tuck (6).

Hutcheson for the respondent. As to liability for
accidents caused by snow and ice on the streets see
City of Halifox v. Walker (7); Caswell v. Corporation
of St. Mary’s (8) ; Gordon v. Belleville (9); Town of
Cornwall v. Derochie (19).

The discretion of the judge as to notice will not be
reviewed unless it has led to a’miscarriage of justice.
Ormerod v. Todmorden Mill Co. (11); Inre Martin (12) ;
In re Oriental Bank (13).

The judgment of the majority of the court was.
delivered by :

SepeEwicK J.—On the 8th of February 1895 the
plaintiff, then being a student attending the medical

(1) 16 Can. S. C. R. 231 Dig. 2 ed, 175.

(2) 42 U. C. Q. B. 560, (8) 28 U. C. Q. B. 247.
(3) 23 U. C. C. P. 93. (9) 15 0. R. 26.

(4) 15 0. R. 370. (10) 24 Can. S. C. R. 301,
(5) 44 L. T. 131. (11) 8 Q. B. D. 664.

(6) 11 Can. S. C. R. 197. (12) 20 Ch. D. 365.

(7) 4 Russ. & Geld. 371; Cass. (13) 56 L. T. 868.
4
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schoolin connection with Queen’s University, Kingston,
while walking in an easterly direction down Princess
street and upon the crossing at its intersection with
Montreal street, fell upon the slope of the crossing and
sustained an injury to her hip so severe that she was
laid up in the hospital for twenty-four weeks, and has
been lame ever since. She brought this action against
the municipality, and upon trial before Meredith C.J.
and a jury a verdict was entered in her favour for
$1500 damages. A motion to set aside the verdict was
unsuccessful in the Divisional Court, and upon the case
coming before the Court of Appeal there was an equal
division of opinion, Hagarty C.J., and Maclennan J.
thinking the verdict should not stand; Burton and
Osler JJ. contra. From the judgment in the plaintiff’s
favour resulting from this equal division the City of
Kingston has brought this appeal.

The substantial question is as to whether the City
of Kingston in the present case has fulfilled the obli-
gation imposed by the statute 55 Vict. ch. 42, s. 531,
s.s. 1, which is as follows:

Every public road, street, bridge, and highway shall be kept in re-
pair by the corporation, and on default of the corporation so to keep
in repair, the corporation shall, besides being subject to any punish-
ment provided by law, be civilly responsible for all damages sustained
by any person by reason of such default, but the action must be
brought within three months after the damages have been sustained.

Further questions arise from an amendment of this
subsection, 57 Vict. ch.50,sec. 18, which is as follows :

Provided, however, that no municipal corporation shall be liable for
accidents arising from persons falling owing to snow or ice upon the
sidewalks unless in case of gross negligence by the corporation; and
provided also that no action shall be brought to enfore a claim for
damages under this subsection, unless notice in writing of the acci-
dent and the cause thereof has been served upon, or mailed through
the post office to, the mayor, reeve, or other head of the corporation,
or to the clerk of the municipality, within thirty days after the hap-
pening of the accident ; and provided also that in case of the death of
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‘the person by whom the damages have been sustained, want of notice
shall be no bar to the maintenance of the action, nor in other cases
shall the want or insufficieney of notice be a bar to the action if the
court or judge before whom the action is tried is of opinion that
there was reasonable excuse for the want or insufficiency of such
notice and that the defendants have not thereby been prejudiced in
their defence. ’

The main inquiry then is: Was Princess street at
the place of the accident “kept in repair” by the
municipal authorities within the meaning of the prin-
cipal enactment ?

The following facts appear to be undisputed. (a)
The plaintiff fell not on what is usually known as the
sidewalk, but on the crossing, and just before it joined
the sidewalk. (b). Princess street goes easterly on a
down grade. (c). A by-law of the city requires front-
agers to remove snow and ice from sidewalks and in
‘the present case the sidewalk was so cleared. (d). The
snow is of course allowed to remain on' crossings and
.on the remaining portions of the streets as it falls. The
removal of the snow from the sidewalk, and its re-
maining on the crossing, must necessarily cause a
difference of level between the sidewalk and the cross-
ing and the injurious effect of the interference with
travel and locomotion is modified or obviated by re-
moving a portion of the snow from the crossing where
it joins the sidewalk, making at that point a declivity
.or incline which may be greater or less according to
the depth of the snow upon the crossing and which
may be as gentle or precipitous as the authorities may
choose to permit. Where a street is not on the level
- the angle of inclination would in ordinary cases be
accentuated, and travel upon it more hazardous. It
was at such a point and upon a declivity caused in
.some such way that the accident in the present case
.occurred, There is of course much question as to the

dangerous character of this slope, the plaintiff contend-
4%
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ing that the ordinary grade or slope was very greatly

increased,” /forming a steep smooth icy declivity from

two to four feet long. deséending to the sidewalk, at
an angle of from twenty-five to forty-five degrees.””

The witness Atwood describes the slope as being at
an angle of at least thirty degrees with the adjoining
sidewalk, and thought this declivity extended a yard
at least on the crossing, and described the surface of
the incline as being highly polished, principally by
footwear.

The witness Boyd describes the place as being * very
slippery, a kind of deep incline; and although he
worked in the adjoining store he had only seen the
crossing cleaned off once all winter.” In speaking of
the incline, he said : “ It came down very sharp just
for probably two feet, back; it came down very steep.”

The witness Brickwood says that the snow and ice
were removed from the pavement but allowed to
accumulate on the crossing, thereby leaving the cross-
ing much higher than the adjoining pavement; and
speaks of the approach from the pavement to the cross-
ing being very sudden, and slippery, and illustrates it
by a large book showing an angle of about forty
degrees ; while this place was in the same condition
he says he saw a great many people slip there, and he
says he saw two or three people fall, and speaks of one
particularly bad fall.

The witness Garbutt says the accumulation on the
crossing caused a steep incline extending about four
feet from the pavement, and illustrated by the same
large book, showing a slope at an angle of twenty-five
degrees or thirty degrees, and describes the surface as
being ‘“icy, almost impossible to go down it with
safety.”

One White fell himself at the same place on the
same day and was partially stunned by the fall, not
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recovering for some hours. IHe describes the place as 1897
being “quite a drop from the snow down to the edge  Tam

of the sidewalk where it had been cleaned ” ; and says g§gSTogN
the surface of the slope was ‘ very glare, had been v,
DRENNAN,

worn off; people, it seemed, stepping on it had made = __
it smooth.” Sedgewick J.

One Johnston fell at the same place within two or T
three days of the day in question, and describes the
crossing as being in “ a very slippery condition,” and
as being very much higher than the pavement or side-
walk.

Mr. Justice Osler in his opinion in the court below
thus speaks:

The only question, therefore, as I have sald before is whether there
was evidenece of such neglect proper to be submitted to the jury. The
defendants are no backwoods township or small straggling village, but
an ancient busy and populous city and the place where the accident hap-
pened was on the crossing of two of its principal and most frequented
streets—Princess and Montreal—on one of the most important
thoroughfares. The condition of this crossing, where it joined the
sidewalks in the direction in which the plaintiff was going, is thus
described in the evidence. The dip to the sidewalk weos by reason of
the ice and smow which had accumulated in it comnsiderably more
abrupt than the natural inclination of the crossing, a dip of 30 or 40
degrees in three feet, very slippery,—a kind of deep incline where
the crossing joined the pavement—came down very sharp for proba-
bly two feet back,—approach very sudden—came down very sudden
on a jog of 40 degrees—quite a drop from the snow to the edge of the
sidewalk—it was dangerous—almost impossible to go down it with
safety—a very bad crossing—many people had been seen to slip there
and two or three to fall—had been more or less all the winter in a
slippery and dangerous condition—in the condition in which it was
when the plaintiff fell, for two weeks at least. There were three
aldermen for the ward in which the crossing was, and the mayor lived
“up that way.”” That the defendants recognised what ought to be
done in respect of such a crossing there is the evidence of the city
engineer who said that every time he saw it it was in good condition,
if not, would send men to make it s0; kept men cleaning snow off
these crossings, maintained a general supervision on the streets and
there was also a foreman ; was often up and down Princess street in
the winter ; often went to look up and down it in icy weather to see
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if anything could be done ; frequently got ashes and sand sprinkled
on the whole surface of road and especially on the crossings ; kept
barrels of sand in the tool house for the purpose, and would send
men to get ashes from the stores. One of plaintiff’s witnesses said
that ashes had been put on the street once during the winter.

The learned Chief Justice Meredith (a recognized
authority on municipal law) in addressing the jury
said :

Now I may say this to you as applied to the facts of the case. If
you think that owing to the condition of that erossing—the snow
upon the slope, the condition of the snow, if you think it was dan-
gerous—that that danger was & manifest danger to anybody who was
caring to look—if that state of things had existed in a central portion
of the city where many people were passing—in one of the most fre-
quented parts of the city—if that condition had existed for many days ;
if the means of preventing that condition of things was simple ; if the
corporation neglected to discharge the duty of applying that simple
remedy—then I think the case would be one of gross negligence. I
will ask you therefore to say whether you think there was negligence
on the part of the corporation or whether you think there was gross
negligence.

This charge was not objected to, nor has misdirec-
tion been made a ground of setting aside the verdict,
Upon the charge the jury found as I have said for the
plaintiff and that the corporation was guilty of ““ gross
negligence,” bringing the case within the amending
statute above set out.

Such being the-evidence and such the charge and
findings we are asked to set aside these findings sub-
stantially upon the ground that there was no evidence
of negligence that could properly be presented to a jury.

It is not of course for me to say whether I believe
the evidence—whether I would upon the evidence
have found as the jury did. That is their function,
not ours, and even if I disagreed with the result at
which they arrived that is no reason why I should
disturb it, unless I find that there was no evidence of
negligence at all, or the finding so shocks my reason
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a condition that the traveller using them with ordi- = ___
nary care might do so with safety. There was evi- SedgewickJ.
dence (and I think sufficient evidence) to justify the - T
jury in finding a breach of that obligation. That evi-
dence—a portion of it above set out—showed that the

slope was unnecessarily, unreasonably, and unsafely

steep; that its existence and character must have for

some time before the accident been brought to the
knowledge of the authorities, or at least they must be
presumed to have had such knowledge ; and that it

was a feasible, simple and inexpensive matter to re-
move all occasion of injury. #

There has been much difference of opinion in Cana-
dian and United States courts as to municipal liability
for accidents occasioned by snow or ice upon high-
ways. That there is liability in certain cases in those
provinces of Canada whose legislation imposes a civil
liability for accidents occasioned by ¢ default of re-
pair,” is unquestioned. That at least was held by
this court in the late case of Cornwall v. Derochie (1).

This difference has been occasioned it seems to me
more than a divergence of view as to facts than as to
law. The learned Chief Justice of the Court of Appeal
says in his able opinion :

We have so often had to comment on and review cases in which
recoveries have been held for accidents on highways that it is hardly
necessary again to discuss the subject in general. We are now face to
face with the question whether the presence of snow on aroad or
gtreet raised by the action of vehicles and partly by the law com-
pelling sweeping or clearing of sidewalks, so as to be raised as here to

a higher level than the sidewalk presenting a slippery descent of six or
seven inches in the distance of from three to two feet creates a cause

(1) 24 Can. S. C. R. 301.,
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1897 of action against the city by an accident to a passenger slipping
Tax
Crrx’or  This statement of the question it seems to me (and
KinastoNn . . ..

v. I say it with the utmost deference and respect) mini-
S edg:vv;:k 5, mizes the result of the evidence as found by the jury.
—— Had he added to his description a statement to the
effect that by reason of the premises the place was
_ made unnecessarily and unreasonably dangerous, a
 defect that by the exercise of proper diligence might
easily have been removed, he would have introduced
an element which must have had its effect upon the
mind of the jury and which likewise must affect ours,
since we must assume it to be the fact. Admit the
presence of a defect by reason of changed conditions
in a highway,—admit that this defect is dangerous to
life and limb—admit that its removal may be accom-
plished without an unreasonable call upon municipal
revenue and you have a case of municipal obligation
and, in the event of accident from default, of municipal

liability.
% In the present case it seems to me the evidence
showed that the municipality were not only passively
{\ megligent in not removing the defect, but they were
\actively instrumental in creating it. They were not
ound to pass a by-law compelling the removal of
snow and ice from sidewalks, but having passed it it
became obligatory on them to take all proper precau-
tions, looking to the safety of those points where the
crossings and sidewalks meet. Had there been no by-
law both would have been on the same level or grade,
there would have been no extraordinary slope and
probably no accident. The case is not one with special
features or involving peculiar principles of law,
because it deals with ice or snow. The city was not
bound to build sidewalks, but having done so it is
bound to keep them in repair to this extent at least

thereon.
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that they are not more dangerous than if they did not
exist at all. It is the same case as if it was originally
erecting a sidewalk and by defect of plan or specifica-
tion or otherwise a particular part of it was so much
more sloping than the natural way or necessity called
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for that an accident followed. Then, there would be S er"kJ

liability as in any other case of structural defect.

A municipality (I repeat) is not liable for accidents
occasioned solely by the presence of snow or ice upon '
a street or sidewalk.. It is not, as a rule, bound to

remove either. But 1f after a heavy rainfall a bridge
is swept away there is a liability to replace it ; so snow
may so accumulate as to make particular placei impass-
able and impose the obligation of removal “As stated
in an American work (1)

it is only in such cases as where mounds of snow and ice are negligently
allowed to remain on a street or where there is an unreasonable delay
in making a road passable or where there is some defect in the way
itself that is made more dangerous by the snow that the municipality
+ will be held responsible for injuries occasioned by its presence in the
street, | In the country entire inaction is sometimes excusable, and
the fact that a road was impassable from snow for three months has
been held insufficient evidence of negligence.

After referring to the various views as to ice on side-

walks the learned author proceeds (sec. 100).

In a climate where snow and ice exist almost constantly ‘through
the winter season, the requirements of the duty to exercise reasonable
care to keep the street safe for use would not oblige a corporation to
attempt to accomplish that which is practically impossible. In such a
climate to keep the sidewalks clear would require extraordinary and
unreasonable care, and the common law puts no such obligation on a
municipality.

In support of the general rule that mere slipperiness
will not give rise to liability he cites Kinney v. Troy (2),
where Danforth J. says :

The situation was onie common to all cities in a northern climate and
to all sidewalks in such cities. A sidewalk, difficult it may be of pass-

(1) Jones on Mun. Negligence (2) 1038 N. Y. 567.
sec. 98,
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age, but if so, from the ordinary action of the elements only, and from.
a formation of ice which no body of men are competent to prevent
nor under any ordinary circumstences to remove. Something more-
than a slippery sidewalk must be shown to enable one suffering from
it to cast the burden of compensation upon the city.

Upon the general question reference may be had to-

McGiffin v. Palmer's Ship Building Co. (1), where Field,
J., says :—
The case has been put of a way perfectly well constructed, but upon
which, on a frosty December morning, water falls so that it gets into
a dangerous state. I cannot help thinking that that would be a defect
in the condition of the way, because the way is the thing which people-
walk upon, and the thing itself is actually altered.

In Leek Commissioners v. Stafford (2), Bowen, L. J.,.
says :—

The repairing of a road includes whatever is necessary to keep it in
a proper condition for the traffic, having regard to the character and.
original manufacture of the road.

The Canadian cases are illustrated by:
Caswell v. St. Mary’s (8). Per Wilson, J., at page’
251.

If a particular part for two or three rods in length happens to be in a
very dangerous condition, exceptionally and particularly dangerous as
distinet from the rest of the road, and it can be put in a safe state and
at a reasonable expense, there is no reason why it should not be made
safe for travel although it was caused by rain, snow or ice, or what.
may be called “natural means.”

And again at page 252:

If the snow collects at a spot, and by thawing and freezing, travel
upon becomes specially dangerous and if this special difficulty can be
conveniently corrected by removing the snow or ice, or by other
reasonable means, there must be the duty of the persof~or body on
whom the care of reparation rests, to make such place safe and fit for
travel.

Gordon v. Belleville (4). Where the plaintiff was.
injured by falling on a ridge of ice which had been
allowed to form and remain for a long time along the

(1) 10 Q. B. D. 5. (3) 28 U. C. Q. B. 247.
(2) 20 Q. B. D. 794. (4) 15 0. R. 26.
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centre of a sidewalk the plaintiff recovered, though 1897
he knew of its dangerous condition. The verdict was  Tum

upheld by the Divisional Court. é)fﬁgsffn
Reference may also be had to the Nova Scotia case v.

of Walker v. The City of Halifax (1), where Mr. Justice DR@”‘
(afterwards Sir John) Thompson delivered an elaborate Sedgewick J.
judgment (subsequently affirmed by this court) upon
the liability of a city for damage caused by cahols on a

public street. This case was overruled by the Privy

Council in Pictou v. Geldert (2) but upon another

ground.

Upon the whole I am of opinion that the verdict
cannot be disturbed upon the question of negligence.

There are however three subsidiary questions still to
be referred to, all arising under the amendment of 1894
above set out,.

First, the appellants allege and the respondent denies
that this amendment applies. The accident in ques-
tion happened upon a “crossing.” Was the crossing
at that particular place a “sidewalk” within the
meaning of the statute? The statute of which this
amendment forms part in several places refers to side-
walks and crossings, and it is argued that these terms
are mutually exclusive of each other. T have also in
this opinion referred to them as different things. I
am however of opinion that ¢ sidewalks” hereincludes
“crossings.” In the case before us the street area
covered by Princess and Montreal streets intersected
has two names. Looking at it east and west it is
Princess, north and south it is Montreal street. Here
at the two sides of the first are walks or granolithic
pavements for the special use of foot passengers walk-
ing up or down Princess street; they are called cros-
sings but they are sidewalks gquoad or in relation to
Princess street. So also to the walks on each side of’

(1) 16 N. S. Rep. 371. (2) [1893] A. C. 524.
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1897  Montreal street. So far as my general observation goes
Tme & crossing is usually a sidewalk and I think that in
CITY OF  the present case the statute should be so construed.

Kinaston L. ) . . .
v, We are doing no violence to the statute in so holding.

DREEAN' On the contrary we are giving effect to what appears
Sedgewick J. 40 me to have been the legislative intent.

Secondly it is contended that although there may
have been negligence here there was no gross negli-
gence such as the amendment requires to create a
liability.

Z 1am mnot bold enough to enter upon a detailed in-
vestigation as to the difference between gross and
other kinds of negligence. That question has been
discussed by civilians and text-book writers to such
an extent that judges have been found to say that
there are no degrees of negligence. However this may
be we must, I suppose, give some meaning to this ex-
pression of the legislative will and the meaning I give
to it is “ very great negligence.” The jury have found
that species of negligence in this concrete case. The
trial judge did not attempt, as I do not, to define. He
merely put to the jury the contentions of fact and the:
supporting evidence stating that if these contentions
were true there was gross negligence present here.
That I think was the proper course and the jury’s
finding should not be disturbed on that ground;

Finally. The amendment provides that no action
shall be brought unless notice in writing has been
served within thirty days after the happening of
the accident, but that the want or insufficiency
of the notice should not be a bar if the court
or judge before whom the action is tried is of
opinion that there was reasonable excuse for the
want or insufficiency of such notice and that the
defendants have not thereby been prejudiced in
their defence. Notice was not given, but at the trial
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the appellants admitted that they were in no way pre- 1597
judiced by the plaintiff’s failure to give notice and the  Tag
trial judge decided under the statute that there was Igllggsng
reasonable excuse for the want of it. The appellants, v,
although admittedly in no way prejudiced by want of DRENNAN.
notice, seek to set aside the verdict on that account. I SedgewickJ.
do not feel called upon to decide whether in the pre- T
sent case the certificate of the trial judge is reviewable.
The rule is universal however that when a statute
gives a judge discretion to do a particular act his de-
cision will not be interfered with by an appellate court
unless he has made a palpable mistake or has acted
upon a manifestly erroneous principle. That cannot
be the case here. The main object of notice is to give
the defendant a chance of getting at the facts while
evidence is available and fresh in the minds of wit-
nesses. For this purpose no notice in the present case
was necessary as admitted by counsel. It was proved
that the plaintiff was in the hospital twenty-four
weeks, during the first thirty days enduring great
physical pain. Little during that time would she
think of her court remedies. She would probably not
dream that she had any. Under the civcumstances 1
am not disposed to question the discretion of the trial
judge in dispensing with the notice.

The appeal should be dismissed with costs.

GwyYNNE J.—In The Municipality of the town of Picton
v. Geldert (1), it was held by the Judicial Committee
of the Privy Council that the default of a municipal
corporation or other public body in keeping in repair
a highway or bridge, the obligation to maintain which
in repair was imposed upon such corporation or public
body by statute or common law, does not give to any
person injured by such default any cause of action to

(1) [1893] A. C. 524.
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recover damages in respect of such default and injury,
and that such an action can only be maintained by force
of some legislative provision indicating an intention
upon the part of the legislature to give to a party
injured by such default an action for the damages by
him sustained in respect thereof. In the present case,
however, we have such a legislative provision, for by
“The Municipal Institutions Act” of the province of
Ontario, 55 Vict. ch. 42, which was but a consclidation
of previous Acts, having like provisions, it was enacted
in sec. 531, that:

Every public road, street, bridge and highway, shall be kept in repair
by the corporation, and on default of the corporation so to keep in
repair, the corporation shall, besides being subject to any punishment
provided by law, be civilly responsible for all damages sustained by

any person by reason of such default, but the action must be brought
within three months after the damages have been sustained.

Now, the true construction of this section is, as it
appears to me, that the action which this statute gives
to a private person injured by the default of a muni-
cipality to keep in repair the roads &c., under its con-
trol, is one founded upon the same precise.default as
would subject the municipality to criminal proceed-
ings, and that therefore the same evidence of the fact
of the default of the corporation is as necessary for the
maintenance of the private action as for the mainten-
ance of a criminal prosecution. This, as it appears to
me, is the plain construction of the statute. I dwell
upon this point no further than to refer to the cases
cited by me in my judgment in The Town of Portland
v. Griffiths, in this court (1).

It must, however, be, I. think, admitted that juries,
moved no doubt by sympathy for the sufferers, have
rendered verdicts for damages in private actions which
have been upheld by the courts upon evidence which

(1) 11 Can. 8. C. R. 341,
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“would not have been for a moment entertained as suf-
ficient to support an indictment for the same alleged
-defaunlt.

In a recent case of The Town of Cornwall v. Derochie
(1), a verdict obtained by the plaintiffin an action like
the present was upheld by this court, but in that case
‘the judgment of the majority of the court, in which I
was unable to concur, proceeded wholly upon this,
‘that in their opinion the evidence sufficiently showed
that the sidewalk, by falling upon which the plaintiff
there received the injury complained of, was either
-originally improperly constructed, or by age and use
had so sunk down as to allow water to accumulate
upon it, in consequence of which theice which caused
the accident was formed. That judgment does not at
all affect the present case, for there is not a tittle of
evidence upon which could be rested a suggestion of
any defect in the construction of the crossing by fall-
‘ing upon which the plaintiff sustained damage. That
crossing, it is true, was higher in the centre of the
street than at its sides, it was rounded off in the centre
and sloped downwards to the sides of the street, and
more, perhaps, on the side at which the plaintiff fell,
‘because Princess street where it crossed Montreal
street had itself a considerable natural descent of grade
in that direction, but such formation of the crossing

“could not be, and has not been, relied upon as having

been a defect in its construction, nor is the plaintiff’s
injury in any respect atiributable or attributed to such
construction. The whole of the plaintiff’s case is, as it
‘is put by the learned Chief Justice of Ontario in his
judgment, as follows:

Princess street, in Kingston, which runs east and west, is crossed by
Montreal street, and a granolithic pavement crosses the latter street
-on a down .grade from west to east. At the southeast corner the

(1) 24 Can. 8. C, R. 301.
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1897  pavement joins or connects with the south sidewalk of Princess street.
m At that point the snow, under a city by-law, is habitually swept from
Ciry op the sidewalk adjoining the crossing, and the passage of sleighs had the
KinastoN effect of pushing or foreing the snow on or at the crossing upon or to the
DRE:I.N AN end of the sidewalk which sloped somewhat from north to sonth. The
result was that where the sidewalk met the crossing the snow and ice had
Gwynne J. accumulated, and for from 3 to 2 feet back there was a descent in the
~  crossing of 6 or 7 inches in the yard, and this descent was slippery.
# # We arenow, headded, face to face with the question whether the
presence of snow on a 1oad or street raised by the action of vehicles
and partly by the law compelling the sweeping or clearing of side-
walks so as to be raised as here to a higher level than the sidewalk,
presenting a slippery descent of 6 or 7 inches in the distance of from 3
to 2 feet, creates a cause of action against the city by an accident to a

passenger slipping thereon.

The evidence given on behalf of the plaintiff for the
purpose of establishing that default of the corporation
in keeping the street, where the accident happened, in
repair, which is made by the statute the foundation of
the action, is in substance as follows. The day itself
was very cold and stormy; it was snowing a little at
the time of the auccident. During that and the pre-
vious day it had been snowing off and on, while
within the six days preceding there had been a very
heavy fall of snow. All the plaintiff’s witnesses con-
curred in saying that upon the crossing there was
formed by snow and ice accumulated there an abrupt
incline or dip down to the sidewalk at the junction of
the crossing with which the plaintiff slipped and fell.
This incline, according to one witness, commenced at
the distance of about three feet, according to another,
at about four, from thesidewalk; and one witness said
that it was highly polished by traffic, by foot-wear
principally, and, as he thought, by the wind that day.
All proved that the sidewalk was kept almost without
any snow upon it, it being I'equired to be so kept by a
by-law of the corporation. Upon it there was about
an inch of snow, while upon the incline in the cross-
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ing there was 6 or 7 inches, or perhaps more. The
sidewalk being kept clear of snow the snow on the
crossing accumulated by reason of the passing sleighs
sweeping round the corner having the tendency to
sweep the snow on to the crossing. This and the snow
falls caused the incline to be formed. One witness who
resided at the corner where the accident happened
said that there is always, in winter, a certain amount
of snow on the crossing, and that there will naturally
always be a dip there which cannot be prevented.
There were as usual suggestions after the event as
to modes by which the accident might have heen
avoided, some of which, if adopted, would seem to be
injurious rather than otherwise. As for example, one
witness suggested that a snow plough, which is used
in keeping sidewalks clear of snow, should have been
run along the crossing, that is, from one side of Mon-
treal Street to the other; but such a proceeding, it is
obvious, in a heavy fali of snow, by heaping the snow
up on one side of the crossing across the whole width
“of the street, might cause an obstruction to passing
vehicles, and in the case of an accident happening
thereby might subject the corporation to actions, not
for non-feasance but for actual mis-feasance; and the
action of the snow plough on the crossing would
naturally press down the edgesto an icy, slippery con-
dition more than would the footsteps of passing pedes-
trians. Another suggested that in lieu of the incline,
and at the top of it, that is to say, at the distance of
three or four feet from the sidewalk, a step should
have been cut perpendicularly down to the level of
the sidewalk. The benefit to be derived from such a
step was not explained ; and indeed while offering no
benefit to pedestrians, it might be prejudicial to per-
sons in sleighs coming round thecorner. On the close

of the evidence, counsel for the defendants moved for
5
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1897  a non-suit which the learned judge refused to grant,
Tae  and thereupon the defendants called the meteorologi-
]g;gs;’& cal observer of the Dominion at Kingston, who testified
v. as to the state of the weather on the 8th of February,
DREAN' 1895, the day of the accident. It was, he said, a very
Gwynne J. ¢old and stormy day ; the thermometer at three o’clock
" in the afternoon stood at eight degrees below zero. It
was snowing all day. It began to snow at seven
o’clock the previous evening, and, judging from the
snow-fall registered in the morning, he thought that it
must have snowed all night. There was a snow-fall
of four inches registered at eight o’clock in the morn-
ing, and between that and three o’clock in the after-
noon it snowed 1°'8 inches more. It snowed in fact
almost continuously from seven o’clock the previous
evening until ten o'clock on the night of the 8th
February, making a snow-fall during that period of a
little over six inches. The defendantscalled oneother
witness, the city engineer, who has charge of the
streets of the city, who testified that after every snow-
fall 'in the winter men are sent out to shovel snow -
off the crossings where necessary, but that it is utterly
impossible to shovel off every crossing in the city at
the same time ; that on the day preceding the accident
he had ten men, and on the day of the accident, the
- 8th of February, he had 84 men out shovelling snow
off the crossings; that he had frequently during the
winter seen the crossing where the plaintiff fell, but
had never seen anything wrong with it.

The jury rendered a verdict for the plaintiff with
$1,600 damages. Upon a motion to set aside that
verdict and to enter a non-suif, or a verdict for the
defendants, or that a new trial should be ordered, the
Divisional Court of Common Pleas at Toronto dis-
charged the motion, and upon appeal therefrom, the
Court of Appeal at Toronto, by a divided court, dis-
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missed the appeal, and from that judgment this appeal ~

is taken.

All the evidence, both that given on the part of the
defendants and of the plaintiff, must be taken into con-
~ sideration for the purpose of determining whether there
was any evidence given sufficient to warrant a jury
either in a criminal proceeding or in a civil action ren-
dering a verdict against the defendants, as for any
default upon their part in keeping the street, where
the plaintiff fell, in repair within the meaning of the
statute upon which the action is founded, and in my
opinion the only conclusion which can reasonably be
arrived at, is that there was not. If the verdict ren-
dered in this case could be maintained, it would, I
think, be quite useless for a municipal corporation
ever to defend any action of this nature for any injury
happening upon a street under their control, even
- though caused by the inclement state of the weather.
To that cause, and to that alone, and not any want of
repair in the crossing of which, in my opinion, there
was no evidence whatever, does the evidence justify
the conclusion that the plaintiff’s accident was attri-
butable. The evidence would not be entertained for
a moment as sufficient to maintain a verdict against
the defendants in a criminal proceeding, and it can be
no more sufficient in a civil action than in a criminal
proceeding. While the plaintiff is entitled to the
deepest sympathy in the injury which she suffered,
which appears to have been very great, we should be
very careful not to suffer our sympathies to get the
better of our judgment, as juries, it is to be regretted,
in actions of this nature, too often do.

The appeal should, in my opinion, be allowed with
costs, and a non-suit be ordered to be entered. It is
unnecessary to express any. opinion upon other points

taken under the provisions of 57 Viet. ch. 50, sec. 18,
5%
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1897 as wholly independently of that Act, I am of opinion

Tae  that there was no evidence given which was proper

lglllﬁgsggN to be submitted to a jury as sufficient for the mainte-
v, nance of the action.
"DRENNAN.
— Appeal dismissed with costs.
Gwynne J.

— Solicitor for the appellant : Donald M. McIntyre.
Solicitors for the respondent: Hutcheson & Fisher.

1896 OLIVER SALVAS (OPPOSANT)......cocvvvr.. APPELLANT ;

*Qct. 9.

oo AND

1897 .

—~ HENRI VASSAL (PLAINTIFF)................. RESPONDENT.
*#Jan. 25. :

— AN APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA, (APPEAL SIDE).

Title to land—Sale—Right of redempiion—Effect as to third parties—
Pledge—Delivery and possession of thing sold.

Real estate was conveved to S. as security for money advanced by
him to the vendor, the deed of sale containing a provision that
the vendor should have the right to a re-conveyance on paying
to 8. the amount of the purchase money, with interest and
expenses disbursed, within a certain time. 8. subsequently ad-
vanced the vendor a further sum and extended the time for
redemption. The right of redemption was not exercised by the
vendor within the time limited and 8. took possession of the
property, which was subsequently seized under an execution issued
by V. a judgment creditor of the vendor. $. then filed an
opposition claiming the property under the deed.

Held, reversing the judgment of the Court of Queen’s Bench, that as
it was shown that the parties were acting in good faith, and that
they intended the contract to be, as it purported to be, une vente &
rémérd, it was valid as such, not only between themselves but
also as respected third persons.

*PrEsENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King,
and Girouard JJ.
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APPEAL from a decision of the Court of Queen’s

Bench for Lower Canada (1) reversing the judgment of SALVAS

the Superior Court in favour of the opposant.

The material facts of this case may be stated, briefly,
as follows:

In 1894 the respondent Vassal, obtained judgment
in an action against a Mme. Plante and issued execution
thereon under which the sheriff seized certain real
estate and moveables in Drummondville as being
property of said defendant. The appellant Salvas
made an opposition to this seizure claiming to have
acquired said real estate from Madame Plante by deed
of sale executed in-April 1898, and duly registered.
The deed of sale is filed in the record, and by it
Madame Plante conveyed to appellant a lot of land in
Drummondville on which was a small house con-
structed and another building in course of construc-
tion. She also conveyed certain moveables, which are
not in question on this appeal. The purchasé money
of the real estate was $300 and of themoveables $550,
and the deed provided that the vendor might redeem
the real estate by paying to Salvas the said sum of
$850 within three months. He afterwards advanced
to the vendor a further sum of $650 and extended the
time for redemption for one month more, and subse-
quently granted her a delay of another month. The
property was not redeemed and appellant took pos-
session and leased it to one Hamel, but on account of
this litigation he had to cancel the lease and pay $200
damages to the lessee.

The following is the text of the deed of sale of the
10th April, 1898, and of the deed extending the time
for redemption of 8th July, 1898.

(1) Q. R. 5 Q. B. 349.

1896

VASSAL
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1896 DEED OF SALE A REMERE OF THE 10TH APRIL, 1893.
A ad
SALVAS “ Par-devant Louis Véronneau, notaire public pour la

Vasear, “ province de Québec, résidant et pratiquant au village

==  *“deSaint-Michel d’Yamaska, dans le district de Riche-
“lieu, soussigné.

“ A comparu Dame Mélanie Lalanne, demeurant au
“village Saint-Michel d'Yamaska, I’épouse séparée de
“biens de M. L. Adolphe Plante, hételier, du méme
““lien, lequel autorise sa dite épouse & Deffet des pré-
“ gentes. )

“Laquelle a reconnu avoif vendu, cédé et transporté
“avec, garantie contre tous troubles, & Olivier Salvas,
“ cultivateur, de la paroisse de Saint-Michel d’Yamaska,
“ 3 ce présent et acceptant :

“1. Une portion de terre située sur le coté sud-est
“ du chemin Saint-Greorge, dans la ville de Drummond-
“vyille, connue sous le numéro cent quarante du
“ cadastre du quartier sud dela ville de Drummond-
“ ville, de la contenance de soixante-six pieds de front
“sur cent-trente-deux pieds de profondeur, mesure
“)anglaise; plus ou moins; bornée en front par le
“ chemin Saint-George, en arriére par Edounard Rhéau-
“ me, d'un cdté au nord-ouest par Ephrem Archambault,
“ot de lautre c6té par W. J. Watts, avec une petite
“ maison dessus construite et une autre maison en voie
“de construction. Laquelle maison la dite dame vende-
“ resse sera tenue et obligée de parachever & ses frais, sous

& “le plus court délai possible.

“ 2. Suit la description des meubles :—

“La dite dame venderesse déclare que tout ce que
“ci-dessus vendu, lui appartient par bons titres de
“ propriété dont elle promet aider lacquéreur au
“ besoin. .

“Pour ce que ci-dessus vendu appartenir au dit
“acquéreur, ses hoirs et ayant cause, en pleine et
“ absolue propriété de ce jour & toujours. '
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“ Cette vente a été ainsi faite pour et moyennant le
“ prix et somme de huit cent cinquante dollars.

“ Il est convenu entre la dite dame venderesse et le
“dit acquéreur, que si la dite dame venderesse rem-
“bourse au dit acquéreur, au domicile de ce dernier,
“la dite somme de huit cent cinquante dollars, d’hui a
“trois mois de cette date, et lui en paie d’ici lors
“ I'intérét & sept pour cent par an, de ce jour au paie-
“ment, et rembourse aussi au dit acquéreur le mon-
“tant de tous déboursés qu'il aura faits sur, pour et &
“cause de la dite portion de terre et autres objets
‘“ mobiliers présentement vendus, avec le méme intérét
“3& compter de leur date, la dite dame venderesse aura
“droit a titre de faculté de réméré, de reprendre la
“ possession et propriété du tout présentement vendu
“dans leur état d’alors; mais si la dite dame vende-
“ resse fait défaut en tout ou en partie d’opérer les dits
“remboursement et paiement aux temps et lieu con-
“venus, le dit acquéreur demeurera en tel cas pro-
“ priétaire incommutable du tout présentement vendu,
“ainsi que de toutes les améliorations qui y auront
““ &té faltes sans étre tenu & aucun remboursement ni
“ indemnité pour deniers regus 4 compte, impenses ou
““ gutres considérations.

“ La dite dame venderesse conservera jusqu’a sa dé-
“ chéance de la dite.faculté de réméré, I'usufruit du
“tout présentement vendu en en supportant toutes les
“ charges et redevances seigneuriales, municipales et
“ autres et en jouissant des dits biens mobiliers en bon
“ pere de famille.

DEED OF EXTENSION OF DELAY OF THE 8TH JULY, 1898.

“ Par-devant Louis Véronneau, notaire public, pour
“la province de Québec, résidant et pratiquant au
“village de Saint-Michel d’Yamaska, dans le district
“ de Richelieu, soussigné.
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“A comparu M. Olivier Salvas, cpltivateur, de la
“ paroisse de Saint-Michel d"Yamaska, d’'une part.

“ Bt Dame Mélanie Lalanne, demeurant au village
“ de Saint-Michel d'Yamaska, I’épouse séparée de biens
“de M. L. Adolphe i{’lante, hotelier, du méme liewu,
“ agissant et représentée aux présentes par le dit M. L.
“ Adolphe Plante, son. procureur diment autorisé par
“ sa procuration regue devant W. L. M. Désy, notaire,
“le six juin, mil huit cent quatre-vingt-neuf, d’autre
““ part.

“ Lesquelles parties ont déclaré :

“ Que par acte de vente avec faculté de réméré recu
“ devant le notaire soussigné, le dix avril dernier et
‘“ enregistré au bureau d'enregistrement du comté de
“ Drummond, le ou vers le vingt-deux avril dernier, la
¢ dite Dame Mélanie Lalanne a vendu au dit M. Salvas,
“ pour les prix et considérations et moyennant les con-
‘“ ditions y mentionnées, le terrain et dépendances et
“ effets mobiliers y désignés:

“Qu’entre autres conditions du dit acte, il a été
“stipulé que la dite Dame Mélanie Lalanne aurait le
“ droit de rependre la possession et propriété des dits
“terraln et dépendances et effets mobiliers dans le
“ cours de trois mois 4 compter de la date du dit acte,
“c'est-a-dire, le dix de juillet courant, mais cela, en
¢ par elle remboursant au dit M. Salvas, une somme
“ de huit cent cinquante dollars, avec intérét au taux
‘“de sept par cent.

“Que la dite Dame Mélanie .Lalanne se sentant
‘“ incapable de rembourser la somme capitale et intéréts
“mentionnés an dit acte, aurait demandé au dit M.
“Balvas de lui accorder une extension de délai pour
“exercer la dite faculté de réméré, ce a quoi le dit M.
“ Salvas aurait acquiescé.

“En conséquence de quoi le dit M. Salvas a accordé
‘*“ comme par les présentes il accorde A la dite Mélanie
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“ Lalanne, ce acceptant par son dit procureur, un délai
“de un mois, 3 compter du dix juillet courant, pour
“ exercer la dite faculté de réméré qu’elle dite Dame
“ Mélanie Lalanne s’était réservée dans et par le dit
“acte sus-daté. La convention des parties étant que
“]la dite Dame Mélanie Lalanne aura le droit, en rem-
“ boursant au dit M, Salvas & son domicile ici, les huit
‘“cent cinquante dollars et intéréts, plus une autre
“ somme de six cent cinquante dollars dont deux cents
*“dollars avancés et fourmis & la dite Dame Mélanie
‘“ Lalanne depuis la date du dit acte, et employés par
“elle & payer les ouvriers et les matériaux employés a
“la construction de la maison et autres batiments que
“ cette derniére s’est, par le dit acte, obligée de para-
“ chever & ses frais, de reprendre la pleine possession
*“ et propriété du tout vendu et mentionné au dit acte;
“quatre cent cinquante dollars a étre avancés et four-
“nis d’hui & quelques jours, pour le méme objet et
“aux mémes conditions.”

The respondent Vassal contested the opposition,
claiming that the property so sold was worth more
than $2,000, that the sale was simulée, illegal, ficti-
tious and fraudulent,and that it was infact a pledge
to secure a loan.

The Superior Court maintained the opposition,
holding that on expiry of the time for redemption the
title to the property was confirmed in appellant, and
that the sale was made in good faith and without
fraud. The Court of Queern’s Bench reversed this
judgment and held that the transaction was only a
pledge to appellant without delivery or possession,
under the form of a deed of sale, (sous la forme d'une
venle.)

The appeal to this court was limited to the case
respecting the real estate, the appeal as to the move-
able effects having been refused.
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1896 At the argument of the appeal before this court,
Satvas the good faith of the transaction and absence of fraud
Vassan, Were admitted by the respondent.

—_ It is proved and admitted by the appellant that he

adopted the sale with faculté de réméré, as offering him
a better security than a simple hypothec that his
advances would be repaid.

At the time of the sale the real estate, with the
completed house, was worth from $2,000 to $2,500;
some months afterwards, by reason of certain unfor-
seen events in the locality, the value was reduced to

not more than $1,200 or $1,500.

Geoffrion Q. C. and Lavergne for the appellant.
There has been no subrogation to the subsequent
creditor, the respondent, and he has no right to demand
that the contract between Madame Plante and the
appellant should be declared void. Art. 1089 C. C.

There is no fraud shown, nor is it proved that the
deed was fictitious and it should not be set aside.
Salvas paid a full and sufficient price and, notwith-
standing indulgence granted to his debtor, the default
to redeem made the sale absolute by lapse of time.

In Bourque v. Lupien (1) in conformity with Rolland
de Villargues and Laurent’s opinion, it was decided
that there being here no laws against usury in Canada
we can stipulate for any rate of interest, that there can
not be any question of presumption against the deed
because there is no prohibitive law to be eluded. The
Court of Review based its decision upon Franceur v.
Biron, (unreported) where one of the parties alleged
that the redemption deed was not a real sale but a
disguised pledge, supporting his pretensions upon the
meanness of the price and the want of delivery. The
Superior Court was reversed in Review, but the Court

(1) Q. R. 7 8. C. 396.
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of Queen’s Bench restablished the first judgment main-
taining the sale.

If the object was not actually put into the possession
of the creditor, it was not a pledge. Arts. 1966, 1970
C. C. The court cannot suppose that the intention of
the parties was to make a pledge in the absence of
delivery the essence of pledge.

In Church v. Bernier (1), the court maintained a sale
where no delivery had been made. The present case
offers stronger reasons to maintain the sale. By our
law sale is perfected by consent alone although the
thing sold be not then delivered. Art. 1472 C. C.

The deed was made public by registration and the
respondent was a posterior creditor ; there was no fraud
and the appellant acted in perfect good faith. Hunt v.
Taplin (2) must be distinguished, for in that case the
sale was only colourable. The cases of Rickaby v. Bell
(8); Cushing v. Dupuy (4); Black et al v. Walker (5);
and Carter v. McCajffrey (6), are evident cases of collu-
sion and fraud. The case of Pacaud v. Huston (7), cited
by Mr. Justice Hall, is not at all similar to the pre-
sent one.

Crépeau Q. C., and Baudry Q. C., for the respondent.
The contract made by Madame Plante bears marks
of fraud ; the price is so low as to cause that presump-
tion and the simulation to a deed with right of re-
demption is evidently for the purpose of evading the
Quebec Statute 55 & 56 Vict., ch. 17, sec. 1. See 16
Laurent (8); Bedarride, Traité du Dol, etc. (9) ; and our
courts follow this doctrine; Trahan v. Gadbois (10);
Wilson v. Mahon (11) ; Carter v. McCaffrey (6). It is a

(1) Q. R. 1 Q. B. 257. (6) Q. R. 1Q. B. 97.

(2) 24 Can, S. C. R. 36. (7) 3Q. L. R. 214.

(3) 2 Can. 8. C. R. 560. (8) Nos. 497, 498.

(4) 5 App. Cas. 409; 24 L. C.  (9) Nos. 1429, 1446, 1447.
Jur, 151. (10) 5 R. L. 690.

(5) M. L. R. 1 Q. B. 214, (11) Q. R. 3 8. C. 267.
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constructive fraud at any rate. The authors are un-
animous in such a case in admitting a creditor, even
posterior, in contesting the deed. Bedarride, Dol, etc.
(1) ; Marcadé (2) ; Larombiére (3).
 The transaction was not seriously intended to be a
sale, but was a disguised pledge, bad for want of de-
livery. See Black v. Walker (4). The transaction has
all the defects mentioned by Bedarride, Traité du Dol,
etc. (6); and Chardon, Traité du Dol, ete. (6). Salvas
made subsequent advances on the same security. It is
only upon our judgment and seizure that Salvas
claimed the ownership whilst the insurance was taken
by Plante as proprietor at his request.

There is a resemblance between the transaction and
the “Contrat pignoratif,” of the French law writers.
In France, when the conirat pignoratif is usurious, the
law declares it absolutely null and void, but when a
deed of sale a réméré is declared a mere con/rat pigno-
ratif, on account of simulation, but without usury, it
is declared null as a sale, but stands good as a coven-
ant for debt. Bedarride, vol. I1I, nos. 946, 947, 1181.
Guyot Vo. * Pignoratif.”” Duranton vol. 16, nos. 430,
431. Dalloz Rep. Leg. V° “Nantissement” Nos. 224,
238, 807, 314, Again in Dalloz Rep. de Leg. V*©
“Obligation,” nos. 1085 and 1048, we see that third
parties are always permitted to prove simulation in
a deed which may affect their rights and interests,
and that judges have power to decide that a sale a
réméré is simulated and in reality nothing but a pledge.
See also Cushing v. Dupuy (7); Gendron v. Labranche
{8) per Casault J. at p. 92. The point involved was

(1) Vol. IV, nos. 1420-1422, (5) Vol. 4, nos. 1445, 1446,
(2) Sur. art. 1167, vol. 4, p. 1451
432, no. 502, (6) Vol. 3, no. 507.
’3) Vol. 2 p. 298, sur. art, 1167, (7) 5 App. Cas. 409; 24 L. C.
no. 20. Jur. 151.

(4) M. L. R. 1Q. B. 214. (8) Q. R. 3. C. 83.
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discussed and decided in our favowur in Rickaby V. Bell
(1); Pacaud v. Huston (2); Fairbanks v. Barlow (8);
Hunt v. Taplin (4).

The deed violates the principle laid down by art. 1981
C. C. that a debtor’s assets are the common pledge
of his creditors. The further advances, extension of
time and so forth were illegal and never consented to
by the vendor but by her husband alone without her
authority in writing. The extension is not recorded in
the registry office.

THE CHIEF JUSTICE.—It is clear that no fraudulent
intent to hinder, delay or defeat the creditors of the
judgment debtor can be imputed to the appellant, who

paid his money in good faith. Indeed the Court of

Appeal does not dispute this.
The question whether a particular transaction was.
a sale with right of redemption, or a “ contrat pigno-

ratif” or an ‘‘antichrése” all of which differ in their

legal effects (5), must in every case depend upon the
interpretation of the deeds passed between the parties
and on proper appreciation of the evidence.

Considering the case in this way it appears to me
free from doubt that the parties intended just what
they have said in the two notarial deeds, and that these
deeds were not intended to disguise any other or
different contracts from those expressed in them.

This being sufficient for the decision of the appeal I
need not say anything further.

The appeal must be allowed and the appellant’s
opposition maintained with costs to him in all the
courts.

(1) 2 Can. 8. C. R. 560. ~ (4) 24 Can. S. C. R. 36.
(2) 3Q. L. R. 214. (5) Pothier, Traité de I’Hypo-
" (3) 14 Can. 8, C. R. 217. théque no. 242-245; Traité de

Vente no. 285.

(i
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GwYNNE, SEpaWICK and Kina JJ. concurred in
the judgment of Mr Justice Girouard. -

G1ROUARD J.—Nous avons donné a cette cause toute
I’attention que son importance demandait, et ce n’est
qu’aprés muire délibération que nous sommes arrivés 3
la conclusion qui suit. Nous avons sérieusement exa-
miné les raisons qui ont été avancées & I'appui de ce
que l'on a appelé la jurisprudence de la Cour d’Appel
dans la présente cause et aussi celle de Pacaud v. Huston
(1), et si nous avions le moindre doute sur le sujet,
notre devoir serait indubitablement de la confirmer;
mais nous n'en avons aucun. Nous considérons que
la jurisprudence de la Cour d’Appel est 3 la fois
injuste et contraire au texte méme du Code Civil.
Cette injustice, M. le juge Ramsay 1'a dénoncée dans
des termes amers dans son dissentiment en Pacaud v.
Huston (1).

His deed of sale, “disait-il, en référant & la vente & réméré du
créancier,” is set aside, and when he comes to the distribution of the
money, he will have no more claim than a chirographary creditor. And
all this shuffling has no other object than that. Itis a false pretence
on the part of the contesting party to say that he wants to leave him
with his gage, the judgment to be confirmed robs him of his gage.

M. le juge Plamondon, de son cbté, qui avait décidé
Pacaud v. Huston (1) en Cour Supérieure, vient nous
dire qu’il n’est pas convaincu par la décision de la Cour
d’Appel, puisque dans la présente espéce, il décide
comme dans la premiére. Il est évident que la juris-
prudence de la Cour d’Appel n’est pas encore acceptée
par le Barreau et le Banc de la province de Québec.

A Texposé des faits qui précédent, je n’ai qu'une
observation & ajouter et elle se rapporte & la bonne foi
de I'appelant. Je crois qu’elle a été finalement admise
a laudience devant nous; elle est d’a}illeurs incontes-

(1) 3Q. L. R, 214.
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table. La Cour Supérieure le jugea ainsi: “Dans toute
cette transaction,” dit M. le juge Plamondon dans son
jugement, “la bonne foi de I'opposant et I’absence de
frande sont évidentes.” Le jugement de la Cour
d’Appel ne contredit pas ce motif; il déclare purement
et simplement

qu’il ressort des faits et des circonstances de cette cause, que Vacte de
vente & faculté de réméré consenti par Dame L. Adolphe Plante, auto-
risée par son mari, en faveur de l'intimé, du 10 avril 1893, devant
Mtre. Véronneau, notaire, était un contrat de gage, sous la forme d’une
vente, et que les prétendues vendeurs ne se sont pas dépossédés ni des
meubles ni de I'immeuble vendus.

Le juge en chef Lacoste (1) admet implicitement la
bonne foi de I'appelant.

Ainsi, dit-il, un acte simulé, qui n’a pas pour objet d’4luder une loi
et qui est exempt de fraude, doit s’exécuter comme les parties ont
entendu qu’il fut exécuté.

Puis, le savant juge ajoute :

Nous aurions maintenu la vente si la contestation eut été entre les
parties au contrat.

M. le juge Hall (2), est plus explicite :

There can be no doubt as to the good faith of the purchaser Salvas ;
he did not wish to buy the property, but would only provide the
_ desired amount upon the condition of the title being conveyed to him,
and he expected that Mrs. Plante would exercise her right of redemp-
tion, return his money and avail herself of the stipulated right of
redemption.

M. le juge Blanchet trouve la conduite de I'appelant
pour le moins étrange (8) ; il a dessoupgons de fraude,
mais il n’ose le dire dans ses conclusions. D’ailleurs,
la preuve établit hors de tout doute que la transaction
a été exempte de fraude. Mme. Plante, la venderesse,
n’avait pas de créanciers valant la peine d’étre men-
tionnés, si ce n'est I'intimé pour une somme de $200
pour matérianx fournis & la maison en voie de con-

(1) Q. B. 5 Q. B. 356. (2) Q. R. 5 Q. B.-360.
(3) Q. R. 5 Q. B. 352.

79

1897
SaLvas
.
VASSAL.

Girouard J.



80

1897
A e Y
SALVAS
v.
VASSAT.
Girouard J.

SUPREME COURT OF CANADA. [VOL. XXVIL

struction, et il fut tout de suite payé & méme les deniers
de I'appelant. Ce paiement aurait dfi ouvrir les yeux de
I'intimé et le pousser au burean d’enregistrement, qui
est & quelques pas de son domicile. Il ne fit rien et
continua & faire des avances de bois, s’en rapportant
évidemment a la solvabilité personnelle de Plante ou
de sa femme.

Les faits et circonstances de la vente & réméré étant
établis, il ne nous reste plus qu’a examiner les ques-
tions de droit. La vente & réméré était-elle valide a
Pégard des tiers, étant prouvé et méme admis qu’elle
fut passée dans le but de mieux assurer le rembourse-
ment des avances de 'appelant? Méme si elle n’est a
leur égard qu'un nantissement d’immeuble, ce nantis-
sement est-il parfait, et permet-il 4 appelant de garder
Pimmeuble ?

La Cour Supérieure a jugé que la vente était valide.
La Cour d’Appel, 4 I'unanimité, ne voit dans la trans-
action qu'un nantissement d’immeuble, irrégulier et
sans valeur légale, puisque, dit-elle, ¢l #'y a pas eu tra-

dition de gage. C’était le principe qu’elle avait con-

sacré en 1877, dit M. le juge Hall, dans Pacaud v.
Huston (1).

Plus prudent que les hommes d’affaires, l'acheteur,
qui n'est qu'un simple cultivateur sans instruction,
demeurant & 25 ou 80 milles des lieux en litige—qu'il
ne connaissait pas—qui avait 'habitude de consulter
le notaire de son village dans le cours de ses transac-
tions, ’est cru le plus shir des préteurs. C'était en effet sa
position a l'origine, lorsque la vente a été passée et qu’il
n'y avait pas de créancier & redouter. Mais voila que
le vendeur fait des dettes; il devient méme insolvable.
Dés lors, d’aprés 1a Cour d’Appel, la vente ne vaut plus
rien et tout gage possible disparait ausgi, puisqu’a ses
yeux, il n'y a pas eu de tradition. L’acheteur est

(1) 3Q. L. R. 214,
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devenu un simple créancier chirographaire, comme le
plus imprévoyant des fournisseurs, par exemple, I'in-
timé qui ne se donne méme pas la peine d’aller con-
sulter les livres du bureau d’enregistrement. Clest
bien le cas de dire, summum jus, summa injuria.

Pour décider la question, méme vis-a-vis des tiers,
il s’agit de rechercher non pas les motifs, ou le but
immédiat ou ultérieur, ou les résultats possibles ou
probables que les parties avaient en vue, mais la nature
de la convention qu’elles avaient l'intention de faire,
et qu'en réalité elles ont faite. Etait-ce une vente &
réméré ou un nantissement ? Il suffit de poser la ques-
tion pour la résoudre. Ce n’était certainement pas un
nantissement, puisque, §’il faut en croire la Cour
d’Appel, il n’y avait pas de tradition. Et pourquoi
pas une vente ? La tradition ou possession n’est pas
alors nécessaire. Il suffit que I’acheteur ait fait enre-
gistrer son titre contre des acquisitions futures. Ou
est la loi qui empéche les parties de couvrir une
avance, un crédit, ou méme une spéculation, sous la
forme d’une vente d’immeuble, soit absolue, soit 680~
lutoire, comme une vente avec faculté de réméré 2 Ou
se trouve ici la simulation? Les parties n’entendaient-
elles pas faire une vente irrévocable, si le prix n’était
pas remboursé ?

La Cour d’Appel invoque dans cette cause la doc-
trine des commentateurs du Code Napoléon et la juris-
prudence frangaise. Mais, fussent-elles précises et
unanimes ; s’appliquent-elles ? Pour donner 3 cette
question tout le développement qu’elle exige, il est.
nécessaire de rappeler ce qu’était 'ancien droit en cette
matiére et déterminerle droit nouveau, tant en France
que dans notre province.

Les lois en vigueur avant le Code n’offraient pas
assez de liberté pour permettre des opérations de cette

nature. Pour la vente, il fallait la tradition; I'acqué-
p ,

81

1897
SAnvas

.
VASSAL.

Qirouard J.



82

1897
SALVAS
.
VASSAL,
Girouard J.

SUPREME CCURT OF CANADA. [VOL. XXVIL

by

reur avait aussi a craindre la lésion d’outre moitié.
Puis le défaut d’exercer la faculté de rachat dans le
délai convenu n’était pas irréparable. Le délai pou-
vait étre prolongé par le juge et ’acheteur ne devenait
propriétaire irrévocable de la chose vendue que par un
jugement en déchéance du droit de réméré. D'un
autre coté, 'antichrése ou le nantissement de 'immen-
ble était presque prohibé comme suspect d’'usure. On
trouve dans Merlin, Quest. vo. Contrat Pignoratif, un
plaidoyer complet sur le droit ancien. Il y enseigne
que la vente avec faculté de réméré a été substituée
en France a antichrése, c’est-d-dire, le nantissement
des immeubles, qu’on ne pouvait plus y pratiquer
ouvertement, aprés qu’'elle efit été prohibée par le
droit canonique, et dans un temps oiui les juges ecclé-
siastiques connaissaient de l'usure. Des créanciers ne
prirent plus de fonds en gage, avec pacte d’en recevoir
les fruits pour les intéréts; ils adoptérent le vente a
réméré, et comme aux termes de la loil romaine 87, la
chose donnée en gage pouvait étre lonée par le créancier
3 son débiteur, ils relonérent i leurs vendeurs les fonds
que ceux-ci leur avaient vendus.

Ces contrats furent nommsés Pignoratifs, parce que la
vente, qui y était stipulée, n’était véritablement qu'une
impignoration déguisée. On congoit que cette maniére
de violer indirectement la loi qui prohibait toute stipu-
lation d’intéréts pour argent prété ou dti—’argent étant
supposé ne rien produire—ne manqua point d’éveiller
l’attention des autorités. Awussi,le Parlement de Paris
rendit-il, le 29 juillet 1572, un arrét de réglement par
lequel il déclare ces sortes de contrats nuls et usuraires.
Cependant, les auteurs et les arréts sont unanimes &
décider qu’il fallait au moins le concours de trois cir-
constances pour que les contrats de vente fussent répu-
tés de vrais contrats pignoratifs simulés, savoir la vileté
du prix de la chose vendue, la faculté de réméré et la
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relocation ou le bail & louage fait au vendeur de la 1897

chose vendue. SALVAS

Mais, continue Merlin, p. 309, quand méme il réunirait les trois VA:QAL.
conditions, qui, par leur concours, faisaient autrefois, dans la juris- Gir(:;a:d J
prudence de quelques parlements, considérer des actes de vente comme — ____
des contrats pignoratifs, il suffirait qu’il efit été passé dans un pays olt
le prét & intérét et l’antichrése ont toujours eu 1’approbation des lois ;
il suffirait qu’il efit été passé & une époque ol la faculté de prendre
des biens en antichrése et de préter & intérét, était légalement établi
dans tout le territoire frangais, pour qu’il demeura constant & vos
yeux, qu’on n’a point’ voulu, qu’on n’a pas pu vouloir, dans ce con-
trat, cacher, sous une forme licite, des conventions défendues ; que ce
qui est annoncé, par ce contrat, avoir été stipuld entre les parties, 1’a
été réellement, et sans aucune ombre, comme sans aucnn motif de
déguisement ; qu’on ne peut pas dire de ce contrat, aliud gestum, aliud
seriptum ; en un mot, que ce contrat n’est point une antichrése simulée,
qu’il n’est point un contrat pignoratif, qu’il est, et rien de plus, une
vente & réméré.

La Cour de Cassation, par arrét du 16 juin 1806,
adopta les conclusions de Merlin :

Vu laloi 23, D. de regulis juris, 1a loi 1, par. 6, D. depositi ; 1’art., 46
de 'ordonnance de 1510 ; ’art. 30, chap. 8, de celle de 1535 ; et l'art,
134 de celle de 1539 ; Considérant que le jugement du tribunal d’appel
de Grenoble, du 11 pluviose an 12, en décidant qu’un contrat de vente
sous faculté de réméré n’est qu’un contrat pignoratif, a dénaturé ce
contrat ; ‘

Que la prohibition du contrat pignoratif, commé pouvant donner
lieu & des intéréts plus forts que ceux que L’on retirerait d’une consti-
tution de rente, n’a jamais eu lien dans le resort du parlement de
Grenoble. '

Que, méme dans les parlements qui avaient introduit cette prohibi-
tion, la relocation de Phéritage était l'un des caractéres essentiels
exigés pour en induire une pignoration, circonstance qui ne se ren-
contre pas dans ’espéce dont il s’agit ;

. Par ces motifs, la cour casse et annule, etc, Voir anssi9 Marcadé
et Pont, no. 1049 et suiv., 1215 et suiv.

'

Comment avant le Code du Bas-Canada, une vente
comme celle qui faisait le sujet du savant plaidoyer de
Merlin, aurait-elle été envisagée par nos tribunaux?

On netrouve aucune dééision de nos cours dans un sens
614 .
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ou dans I’autre, si ce n’est celle de Shaw v. Jeffery (1).
C’est un fait remarquable que nos rapports judiciaires
avant le Code ne font presque pas mention des ventes
a réméré ou des nantissements d’immeubles. Ily alieu
de croire qu’aprés ’abrogation des lois contre 1’usure,
une telle vente aurait été déclarée valable, comme elle
le fiit par la Cour de Cassation. Shaw v. Jeffery (1).
Le Code Napoléon, et surtout le Code de Québec, ont
considérablement innové & l'ancien droit en cette
matiére. La vente est parfaite par le seul consente-
ment des parties, quoique la chose ne soit pas encore
livrée. Arts. 1025 et 1472 C.C. Faute par le vendeur
d’avoir exercé la faculté de réméré, 'acheteur demeure

" propriétaire irrévocable de la chose vendue. Art. 1550

C.C. Les majeurs ne sont pas restituables pour cause de
lésion seulement. Arts. 1001, 1012, 14138. C. C. Ces
articles se trouvent en substance au Code Napoléon.
L’article 1674 du Code Napoléon déclare néanmoins
que la rescision de la vente d'un immeuble peut étre
demandée, #'il y a lésion de plus de sept douziémes
dans le prix.

Quant au nantissement des immeubles, les deux
codes contiennent des différences plus nombreuses et
plus radicales. Le Code de Québec, art. 1967, déclare
que “les immeubles peuvent étre donnés en nantisse-
ment aux termes et conditions convenus entre les par-
ties,” et que les régles concernant le gage des meubles,
s’appliquent au nantissement des immeunbles “ en au-
tant que ces régles peuvent y étre applicables.” Au
contraire, dans le systéme du Code Napoléon, le nan-
tissement des immeubles forme un contrat a part,
appelé l'antichrése comme dans 'ancien droit, (les
vieux auteurs 'appelaient mortgage, 9 Marcadé et Pont,
1056, 1215), qui confére au créancier des droits bien
différents du gage. Le créancier n’acquiert ancun droit

(1) 13 Moo. P, C. 432.
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de propriété ou privilége sur I'immeuble méme, mais 1897
prop Y g

seulement la faculté d’en percevoir les fruits, 4la charge ganvas
de les imputer annuellement d'abord sur les intéréts VAStAL

et ensuite sur le capital de sa créance. C.N.art.2085; —
28 Laurent, n. 528. D’aprés le Code Napoléon, art. Gmlu_afd J.
2078 et 2088, le créancier ne peut jamais s’approprier

le gage, soit mobilier ou immobilier; toute stipulation
contraire est regardée comme un pacte commissoire et
absolument nulle; le créancier ne peut que poursuivre
Yexpropriation du gage par les voies ordinaires. Beau-
dry-Lacantinerie, dans son nouveau Traité du droit
civil (1), observe que si en réalité la convention queles
parties ont voulu faire révéle le pacte commissoire pro-
hibé par ’art. 2088, on n’est plus en face d'une vente 3
réméré, mais bien d’un contrat pignoratif.

La convention est nulle, ajoute-t-il ; du moins elle ne peut valoir
que comme simple contrat d’antichrése. La vileté du prix de la
vente et la relocation au vendeur sont encore ici les principaux signes
qui trahiront le plus souvent I'impignoration.

I1 cite plusieurs arréts qui ont jugé dans ce sens;
mais ils n’'ont aucune application dans le systéme de
notre Code. L’article 1971 dit:

Le créancier pent stipuler qu’a défaut de paiement il aura droit de
garder le gage.

Le pacte commissoire est donc permis parmi nous,
et dans le gage des meubles et le nantissement des
immeubles.

A ces différences fondamentales, ajoutons qu’en
France les lois contre I'usure sont encore en force, tan-
dis qu’elles ont &té abrogées au Bas-Canada depuis prés
d’un demi-siécle. Ce qui est cause qu'en France les
auteurs et les arrdts sont encore 4 la recherche du taux
de l'intérét, de la vileté du prix du pacte commissoire
et des autres indices du contrat pignoratif dans les
ventes avec faculté de réméré, et que si ces indices sont

(1) Ed. 1895, t. ler p. 145.
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établis, le contrat est déclaré nul comme étant en fraude
de la loi. C’est ce qu’enseignent Bédarride, cité par
I'intimé, Duvergier et d’autres commentateurs, et ce
qui a été décidé par un grand nombre d’arréts recueil- .
lis par Dalloz, (1). Mais I'opinion de ces juriscon-
sultes et la jurisprudence de ces arréts ne peuvent faire
autorité parmi nous, ot 'usure, la lésion méme d’outre
moitié, le contrat pignoratif et le pacte commissoire ne
sont plus reconnus comme moyens de nullité des con-
ventions. (’est ce que I'arrét rendu sur le plaidoyer
de Merlin, que ‘nous avons cité, a décidé pour le res-
sort du parlement de Grenoble, ot certaines lois pro-
hibitives du prét a intérét n’étaient pas suivies; et
c’est aussi la jurisprudence de la Belgique ou le taux
de I'intérét est libre au comme Canada (2).

Mais, dit I'intimé, I'acheteur n'a pas eu de tradition
et n’a jamais eu la possession de I'immeuble. Suppo-
sons qu'il en soit ainsi. Owu est la loi qui exige la tra-
dition ou la possession pour la validité de la vente a
réméré d'un immeuble 2 Le Code de Québec et le Code-
frangais disent que la vente est parfaite par le seul
consentement des parties, quoique la chose ne soit pas
encore livrée. (Art. 1472 C. C.). Et larticle 1025 qui
déclare que,—

Le contrat d’aliénation d’une chose certaine et déterminée rend
Pacquéreur propriétaire de la chose par le senl consentement des par-
ties, quoique la tradition actuelle n’en ait pas liew.

Le Conseil Privé a semblé concéder (sans cependant
décider) dans la cause de Cushing v. Dupuy, (3) qu'a
I'égard des tiers la tradition n’était pas une cause de
nullité de la vente de meubles. A plus forte raison,
doit-il'en étre ainsi de la vente d'un immeuble qui
doit étre enregistrée pour valoir contre les tiers inscrits.

(1) Vo. Vente, n. 1438 et suiv. Lacantinerie, 1 Dr. Civil 135 ;
(2) 24 Laurent 379 ; Baudry- 9 Marcadé et Pont, 1216, 1225,
(3) 5 App. Cas. 409,
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Sans doute, le défaut de tradition sera toujours un
élément important de la fraude Cushing v. Dupuy ;
mais hors ce cas, la tradition n’est d’aucune importance
‘méme vis-4-vis des tiers; parce que loin d’étre pres-
crite par la loi, elle est déclarée étrangére au contrat.
Tout ce qu'il suffit c’'est que la vente soit faite de
bonne foi et exempte de toute fraude. La jurispru-
dence frangaise s’est prononcée dans ce sens par plu-
sieurs arréts. Poteaw v. Caillaut Cass. 23 décembre
1845 (1) ; Grassin v. Ravion 22 avril 1846 (2); Bonié-
Barbe v. Mazurier, 2 juillet 1856 (8) ; Mazet v. Barrabé,
26 décembre 1892 (4); Rougeron v. Chabot, 20 mars,
1888 (5) ; Lamoureuz v. Sous-Comptoir, 13 juillet 1891
(6). Qu'il nous suffise d’attirer 'attention sur les motifs
de ces deux derniers arréts. Celui de 1888 déclare :—

Que cette vente était exempte de toute fraude, mais que dans les
circonstances oll elle a eu lieu, Chabot, loin de soustraire le gage & ses
créanciers, n'y a eu recours que pour le leur conserver dans la mesure
de ce qui lui était possible.

Par l'arrét de 1891, la Cour de Oassation déclare,
vu les art. 68 de la loi du 25 ventdse an XI et 1882 C.
Civ. (C.N.); Attendu que
la convention par laquelle I'une des parties vend & l’autre, sous
condition de réméré, une quote-part d’un immeuble, tout en lui

conférant sur cet immeuble une hypothdque pour stireté d’une
créance, n’est interdite par aucune loi; que rien n’autorise & appli-

quer par analogie & une convention de cette nature les dispositions de

D’art. 2088 C. Civ., qui régissent exclusivement le contrat d’antichrése,
Puis les annoteurs observeront 3 la note :

La jurisprudence et la majorité des auteurs considérent comme étant
parfaitement valable, malgré 1'art. 2088 C. Civ., dont les dispositions
régissent exclusivement le contrat d’antichrése, ainsi que le déclare la
Cour de Cassation dans ’arrét recueilli au texte, la convention par
laquelle un débiteur, en hypothéquant des immeubles & son eréancier,

(1) 8. V. 46, 1,732. : (4) 4 Pand. Fr. Chr. 2, 59.
() S. V. 46, 1,639. (5) Pand. Fr. 88, 1,386.
(3) Dal. 56, 1,427. (6) Pand. Fr. 92, 1,237.
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consent & ce que les immeubles ainsi afectés deviennent et demeurent
la propriété de ce dernier & défaut de remboursement de 1’emprunt &
Péchéance. (V. Toulouse, 16 mars, 1812, S. chr. ler mars 1822 S,
chr. Montpellier, 26 juillet 1833, S. 34, 2, 29, 6 mars 1840, S. 40,
2,631 ; Cass. ler juillet 1844, Pand. fr. chr. S. 45, 1, 17, P. 44, 2,543,
D. P. 44, 1,344. Comp. Cass., 26 février 1866, S. 56, 1, 667, P, 57,
284, D.P. 56, 1,116. Duranton, t. 18, p. 568 ; Troplong, Nantis-
sement, n. 561, et Vente, n. 77 ; Duvergier, De la Vente, n. 118 et
119; P. Pont, Petits Contrats, t. 2, n. 1260 ; Champonniére et Rigaud,
Dr. d’enregistr, n, 2071 ; Aubry et Rau, 4e édit. t. 4, par. 438, p. 718.
—YV. cependant Paris, 22 messidor an XI, 8. chr.-—Montpellier, 17
aofit 1840, S. 40, 2, 531 ; ce dernier arrét a été cassé par la déeision
précipitée du ler juillet 1844. Comp. notre Rép. alph. v° % Antichrdse,”
n. 35 et suiv.)

Nos tribunaux ont eu maintes occasions de consi-
dérer les articles du Code au sujet des ventes avec
faculté de réméré et des nantissements de biens, tant
mobiliers qu'immobiliers. Comme cette cause ne pré-
sente qu'une question de validité d’une vente a réméré
ou du nantissement d'un immeuble, ayant eu lieu de
bonne foi et sans fraude, nous devons écarter toutes les
décisions ou il s'agissait de transactions fausses ou
frauduleuses, par exemple Cushing v. Dupuy (1), et
Rickaby v. Bell (2), et méme celles qui, comme dans
Hunt v. Taplin (3), n’avaient en vue que la validité
des ventes ou nantissements entre les parties contrac-
tantes, ou de choses mobiliéres, & moins que les prin-
cipes qui y sont déclarés ne soient également applica-
bles a4 la vente ou au nantissement de 'immeuble vis-
a-vis des tiers. Nous n’avons donc qu’a confronter
les décisions suivantes:

ler. Burland v. Moffatt (4).

Semble—The plaintiff, being a second puréhaser in good faith and
for value, acquired a valid title to the property in question which he
could set up even against an action brought directly by the creditors,

2e. Church v. Bernier (5).

(1) 5 App. Cas. 409. (3) 24 Can. 8. C. R. 36.
(2) 2 Can. S. C. R. 560. (4) 11 Can. 8. C. R. 76.
(5) Q. R.1Q. B. 257.
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Held, that although M. acting as agent for appellants, purchased the
bark in his own name, and it remained in his possession, yet the whole
transaction being in good faith and there being mo suspicion of M’s
insolvency at the time of the transaction in question, appellant’s right
of property in the bark so measured and identified, was perfect with-
out delivery.

Le juge en chef Lacoste disait :

Suivant Pancien droit, ces ventes (de choses mobiliéres) n’auraient
pas été parfaites sans délivrance. Le législateur a vu des inconvé-
nients graves dans I"application de Ja loi telle qu’elle existait, il a crn
y remédier en décrétant que la vente serait parfaite par le consente-
ment des parties, non seulement entre elles, mais vis-a-vis des tiers.
Pour D’interprétation de cet article 1027, il faut donc élaguer la ques-
tion de fraude.

" En rendant jugement dans la présente cause, le
savant juge a exprimé son étonnement 3 la vue de la
décision de cette cour dans Hunt v. Taplin (1), qui n’a
cependant aucune analogie avec le cas présent, puis-
qu'il s'agissait de la validité d'une vente entre les par-
ties contractantes. La Cour d’Appel avait jugé que la
convention liait les parties contractantes; mais la
Cour Supréme renversa son jugement.

Cette décision, dit le juge en chef, bouleverse notre jurispru-
dence. Si cependant la Cour Supréme persiste, il sera de notre devoir
d’accepter sa propre jurisprudence. i

Il n’entre pas dans les attributions de cette cour de
reviser ses propres décisions. On nous pardonnera si,
en passant, nous signalons 3 l'attention un arrét tout
récent de la Cour de Uassation, rendu le 22 janvier
1895 Spezzechine v. Culot (2) ;

lo. La nullité d’une vente peut &tre demandée et prononcée
pour cause de simulation, & la requéte de 1’héritier du prétendu
vendeur, lorsque ce dernier établit, par des présomptions appuyées
d’un commencement de preuve par éerit, que V'acte de vente dressd
en vue de frustrer les créanciers de son auteur n’avait jamais dfi rece-

voir, dans lintention commune de ceux qui l’avaient souscrit, et
n’avait requ en fait aucune exécution,

Les annotateurs observent en note :
(1) 24 Can. 8. C. R. 36, (2) Pand. Fr. 95, 1, 486.
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La jurisprudence a quelque temps hésité sur le point de savoir sila
nullité d’une convention pour simulation de cause peut &tre invoquée
par les parties contractantes elles-mémes. La négative, admise par
plusieurs arréts, s’appuyait sur I’adage : Nemo auditur propriom turpi-
tudinem allegans, et prétendait refuser d’une manitre générale & ceux
qui avaient pris part & la fraude alléguée le droit d’en tirer parti pour
se dérober 4 leurs engagements. (V. en ce sens, Cass. 8 janvier 1817 ;
5 ddcembre 1826 ; 6 aofit 1828, S. et P. chr. Paris, 26 novembre 1836,
8. 37, 2, 34. Chambéry, 6 mai, 1861, 8. 61, 2, 563, P. 62, 105). Mais
Popinion contraire semble avoir définitivement prévalu. (V. notam-
ment, Cass. 19 janvier 1830, S, et P. chr. Lyon, 21 mars 1832, S. 32,
2,391, Cass. 7 mai 1832, S. 36, 1, 574. P. 36, 2, 48, D. P. 36, 1, 161.
11 juin 1838, S. 38, 1, 494, P. 38, 1, 663, D. P. 38, 1, 269. Nimes, 25
janvier 1839, S. 39, 2, 177, P. 39, 1, 209, D. P. 39, 2, 99. Limoges, 28
novembre 1849, S. 51, 2, 413. Cass. 23 juillet 1851, S, 51, 1, 753, P.
51,2, 48, D. P. 51, 1, 269. 22 novembre 1869, S. 70, 1, 339, P. 70,
886, D. P. 70, 1, 273. Aix, 25 janvier 1871, 8. 71, 2, 264, P. 71, 843,
D.P. 71,2, 52. Montpellier, 8 février 1876, S, 76, 2, 295, P. 76, 1130,
Cass. 30 juin 1879, S. 81, 1, 397, P. 81, 1, 1031, D. P. 79, 1, 413, 25
avril 1887 dans ce Recueil, 87, 1,135. 6 juin 1887 ibid. 87, 1, 289.
Aubry et Rau, 4e édit., t. 1, par. 35, p. 116 ; Laurent, Principes de
dr. civ. t. 16, n. 121). Les parties elles-mémes peuvent done se pré-
valoir de la nullité de l'acte simulé ; et ce qui est vrai des contractants
ne Pest pas moins de leurs héritiers, qui succtédent & leurs droits et
actions.

8e Pacaud v. Huston (1), décide par la Cour d’Appel,
composée de Monk, Ramsay, Sanborn et Tessier JJ.,
M. le juge Ramsay dissident.

Held that the deed of sale was simulated and void for total went of
consideration and the property never passed under it.

I1 est évident que cette cause n'a guére d’analogie
avec celle qui nous occupe. M. le juge Sanborn, qui
rendit le jugement de la majorité, observa :

Appellant appears to have had an intimate knowledge of his affairs,

" and there is much reason to believe that he considered him insolvent

at the time. It is unnecessary to pronounce positively on this point
to determine thisissue. The first thing to be noticed as bearing upon
the case, and in fact of determining the relations between appellant
and Nault, is that appellant accepted a mortgage upon the property
now in question at the same time as he took a deed. He could not

(1) 3Q. L. R. 214.
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really be at the same time owner and mortgagee of the same property. 1897
(La Cour (!e Cassation a cependant déeidé le contraire par arrét du 13 Sivas
juillet 1891, cité plus haut). . .. It is argued that this is a deed with a .
right of redemption, and that appellant became absolute proprietor VASSAL.
till the right of redemption is exercised by offering him the money. Girt;;.:r.d 7.
This is not so. A deed with right of redemption is one where there
is & price paid and the right of redemption is stipulated by the deed.
See art. 15646 C. C. In this case no such right is stipulated, and accord-
ing to appellant’s evidence, Nault could not have the property back
by paying the stipulated price $400, but only upon paying the $1,300
mortgage and the notes, There was in fact no consideration for the
deed, treated as a sale.

4e. Bourque v. Lupien (1), ou il s’agissait de la vali-
dité d'une vente & réméré entre 'acheteur et 'acqué-
reur du vendeur, qui s’était cependant chargé de ses
obligations, Larue J., disait pour la Cour de Revision
de Québec :

En France ol les contrats usuraires étaient défendus, et olt, dans le
contrat d’antichrése (¢’est-a-dire de nantissement desimmeubles comme
stireté d’un prét) il était défendu de préter au-dessus du taux légal, les
auteurs enseignaient qu’un contrat d’antichrése déguisé sous le titre de
vente & réméré n’était rien autre chose qu’nn acte pignoratif. 3 Bé-
darride, no. 1179 ; Chardon, n. 512,

Laurent, vol. 28, no. 543, aprés avoir mentionné que sous I’empire
de laloi du 3 sept. 1807 quiimpose aux parties I'intérét légal comme
limites qu’elles ne peuvent pas dépasser, ajoute ce qui.suit: ‘Il va de
soi qu’il n’est pas permis aux parties de faire indirectement ce qui leur
est défendu de faire directement, éluder laloi, et surtout une loi d’ordre
public. Les tribunaux ont donc le droit et le devoir d’annuler pour
cause d’usure les contrats antichrétiques qui cachent des conventions
usuraires, quels que soient le nom et la forme que les parties leur
donnent. Il résulte deld des difficultés d’interprétation. Ces diffi-
cultés ne se présentent plus d’aprés notre législation quilaisse aux
parties pleine liberté de stipuler tel intérét qu’elles veulent. Il ne
peut plus &tre question de contrat dégnisé, puisqu’il n’y a plus de pro-
hibition 4 éluder.

Ces dernibres remarques s’appliquent & nous qui n’avons pas de loi
contre 1’usure.

Chez nous la vente est parfaite par le seul consentement des parties,
(C. C. 1025, 1472), et le réméré n’est généralement stipulé que pour

1) Q. R. 7 8. C. 396.
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1897  donner une garantie plus s@ire au eréancier qui a prété son argent et
Satvas qui 1¥ veut pas courir le risque d’en perdre une partie en faisant les
w, - Irais nécessaires pour vendre Iimmeuble en justice. Ce contrat est
Vassarn, légal, pourvu qu’il n’y ait pas fra.ud‘g,l et ce, lors méme que le prix de
G?n;ar-d J, Vente serait bien inférieur & la valeur de limmeuble, car ’annula-
——  tion d’un contrat pour lésion d’outre-moitié n’existe plus......

La cause quiale plus de ressemblance & la présente est celle de
Framceeur v. Biron, jugée par la Cour ’Appel en 1887, et non rapportée.
Francour avait acheté de Biron deux immeubles, avec faculté de
réméré. Le délai expiré sans que Biron efit exercé son droit, Fran-
cceiir poursuivit le possesseur Gigudre. Biron poursuivi en garantie,
alléguait que Pacte n’était pas une vente réelle, mais bien un nantisse-
ment déguisé ; il s’appuyait sur la vileté du prix et le défaut de tradi-
tion. La Cour Supérieure & maintenu la vente. Ce jugement a ét4
renversé par la Cour de Revision. La Cour d’Appel a infirmé le juge-
gement de la Cour de Revision et rétabli celui de la Cour Supérieure,
qui avait décidé que Francoour était devenu propriétaire en vertu de
Pacte de vente & réméré et que ce droit Ini était resté par suite du
défant du vendeur d’exercer son droit de réméré dans le délai stipuls,
et qu’anx termes des arts. 1549 et 1550 C. C., il était déchu du droit

de I’exercer,

Enfin, comment décider autrement en face de I'ar-
ticle 1027 de notre Code Civil, qui ne se trouve pas au
Code Napoléon, bien que le principe en soit reconnu
par des commentateurs comme conséquences de I'article
1583 C. N. (art. 1472 de notre Code), qui déclare la
vente parfaite par le seul consentement des parties,
quoique la chose n’ait pas encore été livrée, 24 Demo-
lombe p. 467. L’alinéa ler de l'art. 1027 dit:

Les rdgles contenues dans les deux articles qui précddent, s’appli-
quent aussi bien aux tiers qu’aus parties contractantes, sauf, dans les
contrats pour le transport d’immeubles, les dispositions particulitres
de ce code quant b I’enregistrement des droits réels,

En supposant que la doctrine des auteurs et la juris-
prudence francaise seraient unanimes contre la validité
de I'acte de vente & réméré, a titre de vente, comment,
en présence d'un texte aussi formel peut-on décider
que cette vente faite de bonne foi etsars fraude, valide
entre les parties ainsi que I'admet la Cour d’Appel,
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ne le serait pas également a I'égard des tiers, simples 1897
créanciers chirographaires du vendeur? ('est ce que Sarvas
T'intimé n'a pas méme tenté de démontrer. v A:S' oL
Nous sommes donc d'opinion que l'acte du 10 avril  —
18938, consenti par Mme. Plante dans le but de mieux GmE_d .
assurer le remboursement des avances d’argent que lui
faisait I'appelant, constituait une vente, avec faculté
de réméré, valide non seulement entre les parties con-
tractantes, mais aussi & 1’égard des tiers, et que, faute
par la venderesse d'avoir exercé cette faculté dans le
terme prescrit, 'appelant demeure propriétaire irrévo-
cable de I'immeuble vendu, méme vis-a-vis des tiers
et en particulier de I'appelant. ‘
Ce premier point décidé en faveur de 'appelant—et
sans contredit c’était le plus important—nous considé-
rons qu’il n’est pas nécessaire de nous prononcer sur le
second, savoir la validité de Pacte du 10 avril 1898
comme nantissement d’'immeuble, et particuliérement
la nature de la possession requise en pareil cas.
Enfin, nous sommes unanimement d’avis d’infirmer
le jugement dont est appel, et de rétablir celui de la
* Cour Supérieure quant & I'immeuble. En conséquence
Iopposition de 'appelant & la saisie du dit immeuble
est maintenue avec dépens devant toutes les cours.

Appeal allowed with costs.
Solicitors for the appellant: Laurier, Lavergne &
- Coté.
Solicitors for the respondent : Crépeau & Crépeau.
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DUNGAN MACDONALD (DEFENDANT)..APPELLANT ;
AND
GEORGE WHITFIELD (PLAINTIFF)....RESPONDENT.

GEORGE WHITFIELD (PLAINTIFF .
IN WARRANTY)............ Cereree eaeaes } APPELLANT;
AND

THE MERCHANTS BANK OF CAN-

ESPONDENTS.
ADA (DEFENDANTS IN WARRANTY) } R

ON APPEALS FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Suretyship—Recourse of sureties inter se—Rutable contribution-—Action of
warranty—Banking—Discharge of co-surety—Reserve of recourse—
Trust funds in possession of o surety—Arts. 1156, 1959 C. O.

‘Where one of two sureties has moneys in his hands to be applied to-
wards payment of the creditor, he may be compelled by his co-
surety to pay such moneys to the creditor or to the co-surety
himself if the creditor has already been paid by him.

‘Where a creditor has released one of several sureties with a reser-
vation of his recourse against the others and a stipulation against
warranty as to claims thiey might have against the surety so re-
leased by reason of the exercise of such recourse reserved, the
creditor has not thereby rendered himself liable in an action of
warranty by the other sureties,

APPEALS from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) affirming the
judgment of the Superior Court, District of Montreal,
upon the trial of the united cases, by which the action
by the respondent Whitfield against the appellant
Macdonald was maintained with costs, and the action

*PRESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King
and Girouard JJ.



VOL. XXVIL] SUPREME COURT OF CANADA. 95

en garantie by the appellant Whitfield against the 1896
Merchants Bank of Canada was dismissed with costs. Macpowarp
In the case instituted in February, 1886, by George vy .o
Whitfield against Edward C. Macdonald, (represented = —
in the action, since his death in 1889, by the appellant, WHI’ffIELD
par reprise d'instance,) the plaintiff recovered $19,716 MEE;‘:;N s
partly for a moiety of the balance of a judgment debt Bank or
paid by him to the Merchants Bank of Canada for Canapa.
which he and Macdonald were declared to be equally
liable, as between themselves as joint sureties by their
indorsements on notes of the Saint Johns Stone China-
ware Company, by’ a judgment of the Privy Council
in 1888, (1), and a further sum of $5,284.10, amount
of a dividend of 15 per cent on the full amount of the
bank’s claim against the insolvent estate of the com-
pany for which Macdonald had become liable on
purchasing the assets by undertaking to pay, as part
of the price, a dividend, at that rate, on the claims of
all unsecured creditors. :
The circumstances which led to the litigation
between the parties may be briefly stated as follows :
The St. Johns Stone Chinaware Company carried on
business in the Town of St. Johns, P.Q., and among the
directors were the late Edward C. Macdonald, the said
Greorge Whitfield, Isaac Coote and James Macpherson.
In July, 1875, the company made a promissory note
for $10,000, payable on demand to the order of Mac-
donald, which was indorsed by him and by Whit-
field, Coote and Macpherson, and discounted for the
company by the Merchants Bank at St. Johns. On
21st March, 1877, the company made another note for
$8,500, payable three months after date, to the order
of Macdonald, which was indorsed by Whitfield and
Coote, and also discounted for the company by the
Mearchants Bank. On 26th March, 1877, the company

(1) Macdonald v. Whifilld 8 App. Cas. 733; 52 L. J. P. C. 70.
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1896  made a third note for $4,500 payable three months
Macooxnarp after date to the order of Macdonald, which was also
Warmemp, indorsed by him and by Whitfield and Coote, and
Wo— discounted by the_same bank for the company.

v The notes were not paid at maturity and were duly
ME;IE:HHEANTS protefsted, and in December, 1877, the bank instituted
Bank or an action in the Superior Court, for the district of
Cﬁm‘ Iberville, against Macdonald, Coote and Whitfield for
the amount of the three notes, with costs of protest

and interest. Whitfield alone pleaded, and the action

was maintained as against him for the amount of the

two last notes, the court holding that the bank had

lost its recourse against him on the first note by delay

in presentation for payment. The action was maintain-

ed as against the other defendants for the full amount.
‘Whitfield had, in the meantime, instituted an action

in warranty, against Edward C. Macdonald as prior
indorser. This action was dismissed by the Superior
Court. In the Court of Queen’s Bench, however,

on appeal, both judgments were reversed, the bank
thus obtaining judgment against the three indorsers, -
Macdonald, Whitfield and Coote, jointly and severally,

for the full amount of the three -promissory notes,
Whitfield’s action in warranty being maintained, and

Macdonald condemned to protect Whitfield against the
claim of the bank. Macdonald appealed to the Privy
Council, and his appeal was allowed (1), the judicial
committee deciding that the three indorsers were
equally liable, as between themselves, as the joint
sureties of the company for whose benefit and accom-
modation they had indorsed. This judgment of the
Privy Council finally established the position and

rights of the indorsers as between themselves.
During this litigation the company had become
insolvent, as had also Macpherson and Coote, leaving
(1) 8 App. Cas. 783. ‘
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Whitfield and Macdonald to satisfy the judgment in 1896
favour of the Merchants Bank. In the course of the MACDW&ALD‘
winding up of the affairs of the company Macdonald -
purchased from the assignee all the assets agreeing to  —
pay as part of the price a dividend of fifteen per cent WHITFIELD
on all the unsecured claims against the company. Mm?cHHEAms

The claim of the bank under its judgment as claimed Baxk or
by plaintiff amounted at the date of the action, in CA_NfA'
principal, interest and costs, to $34,894, and deducting
$400 received by the bank from the insolvent estate of -
Macpherson, with accrued interest, left a balance of
$34,3850, as the claim of the bank. Whitfield paid the
bank $29,740.50 which wasmore than sufficient to pay
the claim of the bank less the fifteen per cent dividend
payable by Macdonald, and instituted the present
action, claiming $19,792.10, being fifteen cents on the
dollar on the $34,894, which by the terms of purchase
of said assets Macdonald was bound to pay and which
had not been paid, and $14,557.95 being one-half of
the balance of the claim of the bank after deducting
the fifteen per cent and the $400 received from the
estate of Macpherson.

The defendant admitted liability to a certain extent
for the principal debt, but denied the claim for the
interest and costs and for the payment of the 15 per
cent dividend, claiming that he had finally settled
with the bank for all claims they held against him by
an agreement imade on the 12th October, 1878. The
agreement contained a clause to the effect that the
bank reserved its rights against all other parties,
except Macdonald, liable on the notes made by the
company as indorsers, and specially declared that it
gave no warranty against claims Whitfield or others
might seek to enforce against Macdonald by reason of
the exercise of the recourse reserved. After the filing
of defendant’s pleas the plaintiff took action against the

7 .
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1896  bank en garantie asking to have the bank made a party
Macoowazp to the cause to warrant him against the consequences
Warmsmp, Which might result from the dealings with the defen-

——  dant disclosed by the pleas. The cases were united
WHIEHELD and tried together, the judgment in the trial court
Mmraﬁzims being as above stated. The Court of Queen’s Bench:

Bark or affirmed the judgment of the Superior Court, and from

Canava. ihis latter judgment Macdonald appeals to have the
judgment against him set aside, so far as it decreed
payment of the dividend, Whitfield also appealing on
the ground that his action in warranty against the
bank was justified and consequently he should not
have been mulcted with costs.

Macdonald v. Whitfield. Geoffrion Q.C., and Fleet for
the appellant. The settlement made with the bank by
Macdonald not only released him but all other co-
sureties as well and had the effect of satisfying the
bank’s judgment against the indorsers of the notes. The
judgment consequently was discharged by the payment
of the consideration mentioned in the deed of release
and if the respondent for any cause saw fit afterwards
to make a payment thereon to the bank he did so at
his own risk and can have no recourse in any event
for the 15 per cent dividend. Possibly the Privy
Council judgment is conclusive as to the balance.

His suretyship was at an end. for the creditor had
by the deed extinguished the power of subrogation
Art. 1959 C. C.

Under any circumstances there could be no reserva-
tion of recourse against co-sureties as to the amount of
the 15 per cent dividend, for which there had been
novation by the bank’s concurrence in the sale of the
insolvent company’s estate on those terms, thereby
accepting a new obligation to the extent of the pro-
mised dividend.
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Abbott Q.C., and Taylor for the respondent. The 1896
reservation in the deed still left the appellant Micpoxazp
Macdonald responsible for his share of all payments Wamz;mm.
exigible from his co-sureties by the exercise of the re- = —

course which the bank specially retained. It was im- Wmffn,m
possible for the co-surety to claim any benefit for the METHE
RCHANTS

amount of the 15 per cent dividend which the bank Baxk or
has in fact never received, consequently leaving that CAN_M)A'
amount still exigible although funds were in Mac-
donald’s hands specially applicable towards payment

of the creditor to that extent on account of their mu-

tual debt.

‘Whitfield v. The Merchants Bank. Taylor for the
appellant. If we succeed in having theé appeal by
Macdonald dismissed the present appeal is merely as
to the question of costs. We contend that instead of
contesting our action en garanmtie the bank ought to
have made common cause with us against Macdonald
by becoming a party to our action against him. We
were entitled to have them in the suit as warrantors.

. Archbald v. deLisle (1). We consequently ought not
to pay costs.

- Abbott Q. C. for the respondent. The relations between
the co-sureties amongst themselves in this case result
from the provisions of article 1156 C. C. and can have
no possible effect upon the bank which is fully. pro-
tected in the deed as to recourse and by the absence
of any warranty. As to costs the court below has
followed Archbald v. deLisle (1). It would have been
improper for the bank to come into the original action
and admit & warranty which did not exist in fact. . ‘

TaE CHIEF JusTicE.—These two cases are separate
appeals from a judgment applying to both the actions.

(1) 25 Can. S.C. R. 1.

.

134
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1897 I am of opinion that this judgment was in all
Macponarp Tespects free from error and must consequently be

v. afirmed.
‘WHITFIELD.

—_ Whitfield was never a party to any arrangement or
WHIT,,I:'IELD convention which in any way prejudiced his right to
Tee  contribution from his co-surety Macdonald, and there
MERrcEANTS . . .
Bank or Was therefore no defence to his action to compel Mac-
Canava. gonald to indemnify him to the extent of a moiety of
The Chief the amount paid by him to the bank.

Justice. As regards the sum of $5,284.10 it is clear that that
amount ought to have been paid over by Macdonald to
the bank and applied in part payment of the amount
due upon the three promissory notes. Under the
arrangement by which Macdonald became the pur-
chaser of the assets of the principal debtor—the China-
ware Company—as embodied in the notarial deed of
4th March, 1878, this amount of $5,284.10 being 15
cents in the dollar on the amount of the debt to the
bank, was part of the purchase money realized by the
sale of the assets of the company, the principal debtor,
and as such must be considered as funds in the hands
of Macdonald, lodged with him by the principal debtor
for payment to the creditor.

It cannot be successfully contended that in point of
law one of two co-sureties who has in his hands moneys
of the principal debtor, deposited with him for the
express purpose of paying the creditor, cannot be com-
pelled by the other co-surety to pay such money to the
creditor, or if the latter has already been paid by the
surety seeking relief, then to pay over the amount to
the latter. Then this is all the judgment decrees.

The action in guarantee brought by Whitfield
against the bank ‘had no legal foundation whatever,
inasmuch as the bank had manifestly entered into no
agreement which created an obligation in guarantee
towards Whitfield. The action was therefore properly
dismissed.
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Both appeals are dismissed with costs. 1897
MAcpoNALD

GwYNNE, SEDGEWICK and KiNa JJ. concurred. 0.
WHITFIELD.

GIROUARD J.—From the admissions of the parties WerrreaLn
of the Tth of May, 1894, I find that the respondent, - .
Whitfield, paid to the bank, at various times, from the Mmri[;ﬂnims

6th of August, 1885 to the 8th of May, 1889, a total sum Bask oF
of $36,534.19, for one-half of which the appellant was ANADA.
liable to him as co-surety, altogether $18,267.09%. But Gi“jEd J.
this sum included some costs incurred by Whitfield
and more than two years’ interest accrued from the
day of the institution of the action to the day of the last
payment in 1889, and consequently the trial judge fixed
the amount paid by Whitfield to the bank at $34,283,
or $17,144.85 for Macdonald’s one-half, with interest
from the day of the institution of the action. Adding
to that amount $2,571.65, being one half of the divi-
dend of $5,143.30, which the insolvent estate of the
principal debtor, the St. Johns Stone Chinaware Com-
pany, realized, as admitted by both parties, and which
Edward C. Macdonald undertook to pay as purchaser
of the estate, but did not in fact pay, I find, although
by a different process of calculation, that the total
amount due by the heirs of the said Edward C. Mac-
donald to Whitfield, in consequence of his co-surety-
ship and purchase of said insolvent estate, is exactly
the amount which they were condemned to pay,
namely $19,716.00, with interest as mentioned in the
Jjudgment. The bank not having received more than
its due the action ern garantie was also rightly dis-
missed. I am therefore of opinion that both appeals
should be dismissed with costs.
Appeals dismissed with cosis.
Solicitors for Macdonald : Robertson,Fleet & Falconer.
Solicitors for Whitfield : Taylor & Buchan.
Solicitors for The Merchants Bank of Canada :
Abbotts, Campbell & Meredith.
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THE CITY OF QUEBEC (DEFENDANT)..APPELLANT;
AND

THE NORTH SHORE RAILWAY
COMPANY (PLAINTIFF).ceueimecrnenns RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Deed— Construction of—Title to lands—Ambiguous description—Evidence to
vary or explain desd— Possession-—Conduct of parties—Presumptions
Jrom occupation of premises—Arts. 1019, 1238, 1242, 1473, 1599 C. C.
—47 Vie. ¢. 87, s. 3(D.); 48 & 49 Vic. ¢c. 58, s 3. (D.)—45 V.
c. 20 (Q.). .

By a deed made in August, 1882, the appellant ceded to the Govern-

ment of Quebec, who subsequently conveyed to the respondent,
an immovable described as part of lot no. 1987, in St. Peters
Ward in the City of Quebec, situated between the streets St.
Paul, St. Roch, Henderson and the river St. Charles, with the
wharves and buildings thereon erected.

Of the lands which the respondents entered into possession by virtue
of said deeds they remained in possession for twelve years with-
out objection to the boundaries. They then brought an action
to have it declared that, by the proper construction of the deeds,
an additional strip of land and certain wharves were ineluded and

_ intended to be transferred. They contended that the description
in the deed was ambiguous, and that Henderson street as a
boundary should be construed as meaning Henderson street ex-
tended, and they sought to establish their case by the production
of certain correspondence which had taken place between the
parties prior to the execution of the deed of August, 1882.

Held, reversing the judgment of the Court of Queen’s Bench for
Lower Canada, the Chief Justice and King J. dissenting,
that the words “Henderson Street” as used in the deed
must be construed in their plain natural sense as meaning the
street of that name actually existing on the ground ; that the
correspondence was not shown to contain all the negotiations or
any finally concluded agreement, and could not be used to con-
tradict or modify the deed which should be read as containing

*PrEsENT :—The Chief Justice, and Gwynne, Sedgewick, King and
Girouard JJ.
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the matured conclusion at which the parties had finally arrived ;
that the deed should be interpreted in the light of the conduct of
the parties in taking and remaining so long in possession without
objection, which raised against them a strong presumption, not
only not rebutted but strengthened Ly the facts in evidence ; and
that any doubt or ambiguity in the deed, in the absence of evidence
to explain it, should be interpreted against the vendees, and in
favour of the vendors.

APPEAL from the decision of the Court of Queen’s
Bench for Lower Canada (appeal side), reversing the
judgment of the Superior Court for the District of
Quebec, which had dismissed the plaintiff’s action
with costs. ‘
The questions at issue in this case sufficiently ap-
pear by the statements in the judgments reported.

Pelletier QC. for the appellant. The property
claimed by the respondent is not comprised in the
deed of 21st August 1882, between the Quebec
Government ‘and the present appellant. We contend
that the description means the lot bounded towards
the west by St. Roch Street, towards the south
by St. Paul Street, towards the east by Hender-
son Street, and towards the north by the river St.
Charles. According to the respondent’s construction
of the deed the river St. Charles would not be a
boundary, and there would not be a boundary given
to the lot on the north side. The correspondence does
not explain the deed, it merely shows that the parties
were not agreed as to what the bargain should be; the
deed alone must be looked at to discover the final
arrangements, and the proper interpretation is found
in the execution of their intentions by the delivery of
the station grounds, Caron wharf, etc., to respondent,
and the absence of any change of occupation of the
property now in dispute. Each took possession of and
continued to occupy their respective portions of the
block no. 1987 for over 12 years prior to this' suit.
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It is absurd to interpret the deed as actually includ-
ing the “ Palace Harbour,” navigable waters, which the
city could not convey in any event for private uses.
The act 45 Vic. ch. 20 (Q.), confers no power on the
appellant to sell the property claimed. The legislature
of Quebec had no right to grant such power. The
rights of the appellant over “Palace Harbour” are
not rights of proprietorship, but of trust and adminis-
tration for public purposes, therefore they cannot be
compelled to transfer the property.

Should it be held that the property claimed by the
respondent is comprised in the deed between the ap-

, pellant and the government, still the respondent com-

pany has no right of action as it is in fact defunct and
has ceased to have existence by the accomplishment of
the purposes and object for which it was formed
(Quebec Act 45 Viec. ch. 20), and all its the property
and rights of every kind are now vested in the Canadian
Pacific Railway Company by virtue of Dominion Acts
46 Vic. ch. 24, sec. 6 and ch. 54 ; 47 Vic. ch. 8, sec. 8,
48 & 49 Vic. ch. 58, sec. 3; and 54 & 55 Vic. ch. 11;
art. 368 C. C. and the dealings had between the re-
spondent and the Canadian Pacific Railway Company.

Langelier Q. C. for the respondent. The respondent
company was not dissolved by the acts mentioned ;
the effect of the instruments referred to was merely
to transfer the stock to persons interested in the
Canadian Pacific Railway Company. The North Shore
Railway Company has never become subject to any
such conditions as would involve dissolution, but
still holds title to the lands, notwithstanding the
arrangements effected with the Canadian Pacific Rail-
way Company, and is the only proper party to bring
the present action. The lands were subject to aliena-
tion notwithstanding the public trust involved ; see
R. 8. Q. art. 5164, clauses 3-8.
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The deed gives us, as the northern boundary, the 1896
main channel of the river St. Charles and all doubt as  Tgg
to the property intended to be surrendered to the gov- %I;;ng
ernment of Quebec is removed by the clear intention v.
of the parties shown by their correspondence immedi- THéEHNog;TH
ately preceding and leading up to the execution of the g{fﬁ‘:ﬁg
deed. We must regard the deed merely as giving —
effect to the bargain the parties had already made,
through those negotiations. The rules of construction
require that we should have recourse to the correspond- -
ence to explain so much of the deed as is ambiguous.

The correspondence leaves no doubt that the govern-
ment intended to acquire, and the appellant to transfer,
all the Palace Harbour property still owned by the
appellant, that is to say, not already transferred either
to the Gas Company or to the Government. There
is nothing in the correspondence from which one may
suspect that the appellant was desirous of reserving
any of the property; and that is what the parties
intended, unless the deed is clearly to the contrary.
Now, not only does it not contain anything contrary
but it scarcely admits of any other construction. By
the deed, the Government is to have all that is owned
by the appellant, down to the river St. Charles, between
St. Roch and Henderson Sireets. By the construction
of the respondent, the Government would not have
acquired the property as far as the river St. Charles
between these two streets nor any of the wharves, not
even such as are admitted to have passed by that title.

The only construction in accord with the correspond-

ence and the balance of the deed, would make the deed
to read as follows: ‘“ All that belongs to the corporation
between St. Paul Street to the south-east, the river St.
Oharles to the north-west, and Henderson Street con-
tinued to the river St. Charles to the north-east.” With
that description, the respondent is entitled to the two
wharves claimed in this case.
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As to the conduct of the parties and actual possession
by each of respective parts of the Palace Harbour
properties, it is against all rules of evidence to in-
terpret a written instrument by the conduct of the
parties ; Taylor on Evidence, 9 ed. secs. 1204, 1205 ;
and as a matter of fact, that reasoning would work
against the appellant. The appellant allowed respond-
ent to take possession of all the wharves in Palace
Harbour, except the two of which we now ask posses-
sion, and never protested nor pretended to have
reserved any interest or claim in them, thus showing
by their conduct in delivering a part of the property
north of Henderson street to us, that weswere entitled
to all their lands and wharves in that quarter.

TaE CHIEF JUSTIOE.—I am of opinion that there is
no error in the judgment of the Court of Queen’s
Bench which is the subject of this appeal. Upon the
point principally insisted upon by the appellant,
namely, that the description contained in the notarial
deed of the 21st August, 1882, entered into between
the Hon. Henry Starnes, the Provincial Commissioner
of Railways, and the Mayor of Quebec, included the
property sought to be recovered by the respondent in
the present action, I am entirely of accord with the
Court of Queen’s Bench, and concur in the reasons
given in the opinion of Mr. Justice Cimon. It is
shown by the deposition of Mr. Baillairgé, the City
Engineer of Quebec, that the properties in question
form, and always formed, part of Palace Harbour
(Havre du Palais), a lot or parcel of beach ground and
premises which by that denomination the Crown had,
by letters patent of the 22nd November, 1851, granted
to the City of Quebec, and all of which, at the date of
the notarial deed before mentioned, remained vested
in the city, with the exception of so much as had been
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previously éxpropriated by the Provincial Govern- 1897
ment for the purposes of the railway, and the portion Tgg

sold to the Gras Company. %EEBES
The seventh clause clearly recognises that all the v,

property thus remaining vested in the city was Tﬂgﬁﬁg:m

intended to be sold to the Government. This appears géﬁfﬁg
conclusively from the words: '

. . . . . The Chief
En considération de la cession par la dite corporation des revenus Jsstic(;.e

du havre du Palais cédés par les présentes. —_—

This so clearly demonstrates what was the intention
of the parties that it cannot possibly be controlled by
any subsequent ambiguity and inaccuracy in the
definition of the boundaries contained in the second
paragraph. Without repeating the reasons of the
Court of Queen’s Bench and the argument in support
of them, contained in the able opinion of Mr. Justice
Cimon, I may say that I regard those reasons as unan-
swerable, and adopt them as the grounds of my judg-
ment.

There is nothing in the point that the property in
question has under certain contracts entered into be-
tween the North Shore Railway Company and the
Grand Trunk Railway Company, between the Grand
Trunk Railway Company and the Dominion, and be-
tween the Government and the Canadian Pacific Rail-
way Company, become vested in the latter company.
The first of these contracts, upon which any title in
the Canadian Pacific under this pretended cession
must depend, does not vest any property belonging to
the respondent in the Grand Trunk Company, but
merely embodies an agreement that the Grand Trunk
shall have the control of the respondent’s line of rail-
way, and the direction of the traffic carried on upon
it. The respondent was not a party to the subsequent
agreements, and therefore is unaffected by those con-
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1897 tracts. K The legislature merely confirms the several
Tps  contracts. _
Ciry o Mhg ohjection that article 2098 of the Civil Code ap-
QUEBEC o . . .
N plies is destitute of foundation. The words “ without
Tﬂgﬁo‘;‘fﬂ effect” in that article manifestly apply to the regis-

RAILWAY  pation of subsequent deeds made by the party making

CoMPANY. L. R
—  the acquisition of property, and not to the cession to
T}:Sg(l:;ef him or to the title acquired by him under it. An un-

—  registered deed is perfectly good and valid between
the parties, and is only affected by non-registration
when the vendor cedes the same property to a subse-
quent party who registers before the first purchaser
has registered his deed.

It is contended in the appellant’s factum that the
respondents have become extinct as a corporation.
There is no proof whatever of this.

‘The Letters Patent of the 22nd November, 1851, by
which the Crown granted Palace Harbour to the City
of Quebec, contained a clause prohibiting the alienation
of the property granted by the city. Assuming such
clause of prohibition to be valid it would not, I think,
apply to an alienation such as that contained in the
notarial deed of the 2lst August, 1882, “inasmuch as
that was virtually a reconveyance to the Crown itself.

For these reasons I am of opinion the appeal must
be dismissed.

GYWNNE J.—The learned counsel for the appellants
in his very able argument made two main points in
support of the appeal, upon both of which, in my
opinion, our judgment must be for the appellant—
namely :

1st. That the piece of land to recover possession of
which this action is brought is not comprised in the
deed of the 21st August, 1882, between the Quebec
Grovernment and the appellant; and
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2nd. That whatever right, title or interest in the
said piece of land, if any, did pass by the said deed to
the Quebec Government the same is vested in the
Canadian Pacific Railway Company, and the plaintiffs
have no right, title or interest therein, nor any claim
whatsoever thereto.

The piece of land surrendered by the appellants
to the Quebec Government by the deed of the 2lst
August, 1882, is therein very explicitly described as
being that part of lot no. 19387 in the ward of St. Peter
in the City of Quebec, which is situaled between the
streets, St. Paul, St. Roch, Henderson and the river St.
Charles. A reference to a plan produced in evidence
shws that the piece so described is bounded on the
west by St. Roch Street, on the south by St. Paul
Street, on the east by Ienderson Street, and on
the north by the river. The language is free from
ambiguity that all that was surrendered was that part

.of the lot of land known as no, 1987 which was within-

the boundaries above named ; the quays and buildings
which were erected within those boundaries were also
expressed in the deed to be surrendered. The sole
question involved in the present gppeal is as to the
construction to be put upon the words * Henderson
Street ” as used in the deeds.

The northern limit of Henderson Street was, prior to
and at the time of the passing of the deed of 1882, and
still is in point of fact, the southern limit of a street or
highway in the City of Quebec shown as *“Orleans
Place.” Of a portion of the lot 1937 immediately north
of and abutting on the northern limit of Orleans Place
a company called the Quebec Gas Company has been
seized and possessed by title from the corporation
since 1847. In the year 1875 the corporation of the
City of Quebec entered into an agreement with the

Gas Company for the sale to them of anether portion
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of the said lot 1937, lying north of and contiguous to
the piece of which they were already seized. On the
80th March, 1875, the said company paid the city the
sum of $6,000.00, the purchase money agreed upon for
the said piece of land. Many years prior to 1875 the
City Corporation had constructed on the beach of the
river St. Charles adjoining and along the western,
northern and north-eastern limit of the said pieces of
land a quay and breakwater extending into the river
St. Charles in a north-westerly direction from the
northern limit of the said pieces of land. No deed of
sale of the piece of land agreed to be sold by the cor-
poration to the company and for which the company
paid the purchase money in 1875 appears to have been
executed until November, 1887. By an act of the
Legislature of the Province of Quebec passed on the
18th of May, 1887 (50 Viec. ch. 57, sec. 22) it was en-
acted as follows :—

The Mayor of the City of Quebec is hereby authorized to grant and
sign, for and on behalf of the corporation, to the Quebec Gas Company
a clear and valid title deed for the sale of the land situated in the
Palais Market effected in the year 1875 by the said corporation to the

Quebec Gas Company, which land the said company has ever since
enjoyed, and the price whereof has been paid to the corporation.

On the 26th November, 1887, the Mayor of the City by
deed expressed to be made and executed by him under
the authority of the said act did sell and assign unto
the said Gas Company with guarantee against all
troubles the said piece of the said lot no. 1987 so
purchased and paid for by the company in 1875, de-
scribed as being situate on said Orleans Place in the
Oity of Quebec and measuring one hundred and fifty-
eight feet and six inches on the south-easterly line,
two hundred and sixteen feet and two inches on the
north-easterly line, one hundred and seventy-three feet
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on the south-westerly line and thirty-six feet and five 1897
inches on the north-westerly line. Tar
Now the piece of land for which this action is %15;'335

brought is the quay or wharf and embankment which Tan R
the appellants had constructed on the beach of the " Smopx
river St. Charles extending from the northern limit of go‘;gx@;
the said Orleans Place in a northerly direction along —
the westerly and northerly limit of the said pieces of Gwy_lff_e J.
land of which one had been so long in the possession of

the Gas Company and the other sold to them in 1875

and extending from the northern limit thereof in a
north-westerly direction into the river St. Charles. It

is perfectly obvious and this is not disputed that

“ Henderson ” Street as it was known to exist always

prior to and at the time of the execution of the deed of
August, 1882, did not at any point abut upon or bound

the said quay or wharf and embankment or any part
thereof. It never extended further north than the
southern limit of said Orleans Place. The words

“ Henderson ”’ Street as used in the deed must be con-

strued in their plain natural sense, as meaning the

street of that name as actually existing on the ground,

and so construed, the piece of land for which the action

is brought is plainly not within the limits which are
assigned in the deed as bounding the piece of land
thereby surrendered. But the contention of the re-
spondents is, and this contention appears to have been
adopted by the Court of Appeal at Quebec, that the

deed is to be read as if Henderson Street was extended
northerly across Orleans Place and through the pieces

of land sold to the Gas Company and beyond the
northern limit thereof ; so extended it would leave a

strip of land purchased by the Gas Company lying
between the western limit of Henderson Street so ex-

tended and that portion of the quay or wharf for

which this action is brought lying west of and con-
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tiguous to the Gas Company’s lands. Such an extension
could not in point of fact by possibility be effected
except by purchase of sufficient land from the Gas
Company for the purpose, and no principle can be
urged upon which the deed should be construed as
assuming that to be done which could not be done at
all without the assent of the Gras Company who were
no parties to the deed. The only suggestion upon
which this construction is based is that it is necessary
for the purpose of giving effect to an intention which
is said to be apparent in certain letters which passed
between the Quebec Government and the Corporation
containing negotiations for the purchase by the Govern-
ment of the piece of land which they required to be
surrendered by the corporation, but these letters con-
tain no stipulation in terms that the piece of land for
which this action is brought should be included in the
surrender, nor any finally concluded agreement, and
we must read the deed as containing the matured con-
clusion at which the parties to the negotiation con-
tained in the letters had finally arrived. It appears to
me, I confess, inconceivable that the corporation after
their sales to the Gas Company in 1847 and in 1875,

-and receipt of the purchase money for land which it is
- but natural to assume was enhanced in value by the

quay wharf and embankment which are the subject of
this action, when describing the piece of land sur-
rendered as bounded on one side by Henderson Street
could have contemplated that they should be under-
stood as meaning not Henderson Street as it existed on
the ground but as extended indefinitely across Orleans
Place and through the pieces of land sold to the Gas

'Company from the southern to and beyond the north-

ern limit thereof. The manner in which the parties
to the surrender of 1882 have dealt with the property
expressed to be surrendered is strong proof, as observed
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by the learned judge in the Superior Court, that the 1897
Corporation of Quebec did not intend to surrender nor  Tgg
the Grovernment to acquire the piece of land for which %Igéng
this action is brought. v.

For these reasons we cannot I think adopt the con- TH@;EQ;“
struction put upon the deed of surrender by the (I}AILWAY

OMPANY.,

Court of Appeal at Quebec. The appeal therefore —
must be allowed upon the first of the above grounds “™7Ene J.
as urged by the appellants. While it is therefore
unnecessary to determine the second point I think it
clear that whatever right, title or interest it any ever
was acquired by the plaintiffs in or to the piece of
land in question, has by force of the Acts of Parlia-
ment referred to in the case passed to and become
vested in the Canadian Pacific Railway Company; but
as already stated this point is immaterial as the piece
of land in question did not pass by and is not included
in the deed of surrender.

The appeal must be allowed with costs.

SEpGEWICK - J.—I. concur in the opinions expressed
by my brothers Gwynne and Girouard. I think that
the appeal should be allowed with costs for the
reasons stated in their written judgments.

King J.—I dissent and, for the same reasons as the
Chief Justice, I am of opinion that the appeal should
be dismissed with costs.

GIROUARD J.—L’appelante a soulevé plusieurs ques-
tions par cet appel ; mais la principale, et la plus impor-
tante, est celle de savoir si la propriété revendiquée
par 'intimée est comprise dans I'acte d’aliénation du
21 aoht 1882 consenti devant Mtre A. G. Tourangeau,
notaire, par l'appelante au gouvernement de Québee.

Par cet acte, 'appelante
8
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céde et abandonne au dit gouvernement tous les droits de propriété
et autres qu’elle a et peut avoir sur cette partie de 'immeuble main-
tenant connu et désigné sur les plan et livre officiels de renvoidu |
cadastre pour le quartier Saint-Pierre de la dite cité de Québec, sous
le numéro (1937) dix-neuf cent trente-sept, situde entre les rues Saint-
Paul, Saint-Roch, Henderson ef Ja rivitre Saint-Charles, avee los quais
et bdtisses sus erigds, le dit gouvernement s’engageant a faire draguer
au bout des et entre les quats du havre du Palais, et & mettre les quais
en bon ordre d’ici au trente novembre mil huit cent guatre-vingt-

trois,

Par un autre acte, passé le méme jour, devant le
méme notaire, le gouvernement de Québec céda les dits
droits de propriété 4 'intimée dans les termes suivants :

Tous les droits de propriété ou autres transportés par la corporation
de la cité de Québec au dit gouvernement, en vertu du dit acte de con-
vention, ici sus mentionné, dans ou sur 'immeuble. connu et désigné
dans le plan du cadastre et dans les livres du quartier Saint-Pierre de
la cité de Québee, sous le numéro officiel 1937, situé entre les rues
Saint-Paul, Saint-Roch et la rue Henderson et la riviere Saint-Charles,
comprenant les quads et les bdbisses y drigds, avec tous les droits de quatage,
tawes ef revenus, la compagnie du chemin de fer du Nord s’obligeant
elle-méme 4 faire creuser le havre entre les dits quads, draguer et mettre
les dits quais en bon ordre de réparation, entre ce jour et le 30 novem-
bre 1883.

Le havre du Palais était une propriété a I'usage du
public dans le port de Québec depuis plus d’un demi-
siécle, et par conséquent bien connu en la cité Québec.
Elle devait V'étre particuliérement de I'intimée, qui en
possédait une trés grande partie depuis le 4 mars 1882;
d’ailleurs la loi ‘présume que 'acquéreur a une exacte
connaissance de l'immeuble simplement désigné par
sa situation et ses confing (1). L’intimée prit donc
possession d'une certaine lisiére de terre et d'un quai
projetant dans la riviére, connu sous le nom de Quai
Carron, et d’autres quais bordant la riviére, en vertu
des actes du 21 aohit 1882, et en recut tous les fruits et
revenus jusqu’au 26 juillet 1894, c’est-a-dire, durant

(1) 24 Laurent, no. 187.
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prés de douze années, lorsque pour la premiére fois,
elle s’apercoit qu’il lui manque,—

Un quai d’enviton trente pieds sur six cents pieds situé & 'ouest du
dit lot 1937A et la partie du dit lot 1937 appartenant comme susdit &
Ja dite Compagnie du Gaz de Québec, et un terrain de forme irrégu-

litre et un quai situés an nord et an nord-onest de la dite partie du
lot numéro 1937 appartenant a la dite Compagnie du Gaz de Québec.

Elle en fait alors demande de livraison et le 14 aofit
1894, elle intente une action contre l'appelante et
demande les dits quais et terrain en faisant partie, ou
$50,000, et de plus $20,000 pour les revenus du passé.

Ces quais et terrain sont vulgairement connus sous
le nom de “Quais du Gaz,” et sont indiqués aux plans
produits par 'intimée sous lesnoms de “ Eastern Wharf”
et “ Breakwater.” Le croquis sur la page suivante,
extrait des dits plans, montre la situation des lieux qui
font I'objet du présent litige.

L’'intimée a purement et simplement allégué ses titres
et une certaine correspondance antérieure, sans allusion
a aucune ambiguité, omission, ou erreur de description.
Aucune demande n’est faite pour corriger l'inexacti-
tude de cette description. Ce n’est qu’a la plaidoirie
orale devant le juge que l'omission ou l'ambiguité

" apparait pour la premiére fois. L’intimée soutient
que la correspondance qui a précédé immédiatement
les actes du 21 aofit 1882 fait voir que l'infention des
parties était de transférer tout ce qui restait de la pro-
priété du Havre du Palais, avec tous ses quais, et plus
particuliérement le Quai Caron et le Quai du Gaz, et
qu'a l'aide de cette correspondance, il faut corriger la
description notariée, en prolongeant la rue Henderson
jusqu’a la riviére Saint-Charles, par une ligne imagi-
naire a travers une place publique, appelée Place d’Or-
1éans, et la propriété contigué de la Compagnie du gaz,
laquelle ligne est tracée sur les dits plans par 'intimée.
L’honorable juge Andrews a été d’opinion que I’ambi-
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guité devait s'interpréter contre I'intimée a raison de sa 1897
conduite et de son long silence depuis le jour de son  Tgg

acquisition : %‘ngg
Considering that the validity of this contention turns upon the (L

. . . e s TaE NorTH

interpretation to be given to the description or designation of the real ~"gpopn

estate intended to be so conveyed by said deeds ; that is, whether such RAILWAY

designation by the metes and bounds therein given does or does not COMPANY.

include therein the said wharf; -~ Girouard J.
Considering tbat by their conduct the parties have themselves solved =~ ——

the said question ; for that they have—the deféndants by retaining

and not making delivery of the said wharf and by collecting. for all

the twelve years which elapsed between the execution of the said deeds

and the month prior to the bringing of this suit all the revenues of the

said wharf, and the plaintiffs by never during all that time making

any claim thereto—interpreted the said ambiguous designation or

description in said deeds as not including the said wharf, &c.

La Cour d’Appel,; composée de Blanchet et H_all JJ.,
et Bourgeois et Cimon JJ., ad hoc, a recherché I'inten-
tion des parties dans la correspondance antérieure 3
T'acte notarié, et infirmé le jugement de la Cour Supé-

rieure :

Considérant que ces quais et ce terrain, tel que ci-dessus déerits, se
trouvent compris dansla cession que I'intimée a faite au gouverne-
ment de Québec le 21 aolit 1882, par acte devant Mtre Tourangeau,
notaire, et que le dit gouvernement a ensuite le méme jour, par acte
devant le méme notaire, faite 4 U'appelante, etc.

M. le juge Cimon, qui a prononcé le jugement de la
Cour, dit:

Cette correspondance antérieure & ’acte notarié—qui constitue une
preuve écrite—contient, pour ainsi dire, le mandat que les représen-
tants. des parties ont rempli, en signant cet acte du 21 aoQit 1852 ; elle
fait voir l'intention commune, véritable des parties, et ce trés claire-
ment. Tous les auteurs et la jurisprudence sont d’avis que les écrits
antérieurs émanés des parties peuvent 8ire invoqués pour expliquer
ou interpréter le contrat, vide 25 Demolombe, nos. 8 4 11 (bis); 16
Laurent, no. 508. D’ailleurs qu’y a-t-il de plus fort que.des-éerits ? ,

Or, ce que cette correspondance démontre clairement, c’est que Ia
cité de Québec consentait de céder tout le havre du Palais, toutes les
propriétés qu’elle avait 1h, les bitisses, les quais et aussi tous les reve-
nus du havre du Palais: et le gouvernement ne voulait pas avoir
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1897 moins. Il y a spécialement une somme de $75,000 stipulée pour
SV Pabandon des revenus du havre du Palass.

TaE
%:ngg Je ne puis accepter la maniére de voir du savant
v.  juge. Les principes qu'il invoque sont incontestables,
Tﬂsmnlggm mais ils ne s’appliquent pas & ’espéce. Je ne puis
&ﬁg"l‘g admettre que la correspondance antérieure suffit pour
——_ _ détruire ou contredire un contrat, ou y suppléer, a

Guilfd - moins qu’il ne soit prouvé qu’elle fait partie du con-
trat, ou du moins qu’elle contient toutes les négocia-
tions, et c’est ce que l'intimée n’a pas fait. Si tel était
le fait, il lui était facile d’établir que la correspondance
produite forme toute la correspondance et toutes les
négociations qui ont précédé les actes du 21 aofit 1882,
Sans cette preuve, je ne puis accepter cette correspon-
dance pour juger de l'intention des parties.

S’il y avait erreur ou lacune dans la description de
I'immeuble et de ses accessoires, elle aurait da 1’allé-
guer et la prouver par les moyens ordinaires. Sans
cette preuve, je ne me sens pas disposé de mettre de
coté le contrat et d’accepter a4 sa place la correspon-
dance antérieure.

Je dois supposer qu'au dernier moment, les parties
ont modifié leur volonté et que l'intention qui doit
décider des droits des parties est celle qui est mani-
festée .au contrat.

Nul doute que la correspondance produite démontre
que la premiére intention du gouvernement était}d’ac-
quérir tout ce qui restait du havre du Palais, moyen-
nant considération qui, & l'origine, ne me parait pas
avoir été bien comprise Dans une lettre au maire, &
la date du 17 aofit 1882, M. Wiirtele, le trésorier de la
provinee, demande 3 acquérir “-tous-les-droits qu’elle -
(la Cité) peut avoir sur le havre du Palais, et les! pro-
priétés connues sous le nom du Palais,” et a payer
$50,000 a la ville “pour 'abandon par celle-ci des
revenus provenant du havre du Palais.” Le lende-
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main, 18 aofit, le maire répond qu’il consent & la “ces- 1897
sion du havre du Palais et des terrains qui 'avoisinent,”  Taw
et il demande $100,000 “ pour retour de I’4change des %‘ggl;gg
propriétés du Palais, au lieu de $50,000:que vous offrez.” v,
Le méme jour, M. Wiirtele rép'lique’que les conditions THS)?HIEE:T H
de 'arrangement  seraient définitivement comme suit : (ﬁfﬁ:g
Entr'autres de la part de la Cité : “ Cession du havre —
du Palais et des terrains qui l’avoisinent avec les Girfﬂ& J.
batisses y érigées,” et “paiement d'une somme de
$75,000 en retour de I’échange des propriétés du Palais,
au lieu de $51,000.

Puis, lorsqu’on arrive & la passation du contrat, trois
jours plus tard, le 21 aofit, ce n’est plus le havre du
Palais et tout ce qui en dépend qui sont cédés, mais
simplement ‘“tous les droits de propriété et autres
quelle (la Cité) a et peut avoir,” sur cette partie du
numéro 1987 du cadastre, “ située entre les rues Saint-
Paul, Saint-Roch, Henderson et la riviére Saint-Charles,
avec les quais et batisses sus érigés.” Le gouverne-
ment s'engagea de payer $75,000 “ en considération de
la cession par la dite corporation des revenus du havre
du Palais cédés par les présentes.”

Les parties avaient évidemment modifié leur inten-
tion, et, pour une raison ou une autre qui n’apparait
pas, la cession de la part de la cité était considérable-
ment réduite.

Cette modification a la derniére heure n’a rien d’éton-
nant ; bien au contraire. Durant le cours des négo-
ciations quit ont précédé ces actes, de nombreux chan-
gements ont été faits. En lisant la section 7 du cha-
pitre 20 de la 45 Victoria, sanctionnée le 27 mai 1882,
le gouvernement de Québec avait en vue des modifi-
cations Importantes a4 son premier contrat avec la
Compagnie du chemin de fer du Nord et la Cité de
Québec. Ces modifications devaient étre complétées
le, ou avant le 27 aofit suivant, aux termes du statut.
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Le 17 aoﬁ.t,‘ M. Wiirtele ouvre une correspondance offi-
cielle avec le maire de Québec ; 3 la derniére heure, il
a pu et a dit consentir 4 prendre moins de terrain, sans
préjudicier aux intéréts du gouvernement qu’il repré-
sentait ; car il stipule dans les deux actes du 21 aofit
1882, que “le présent arrangement est sujet & la rati-
fication du lieutenant-gounverneur en conseil.”

Le 18 aolit, le maire de Québec demandait $100,000
“ pour retour de I’échange des propriétés du Palais, au
lieu de $50,000 que vous offrez.” Le méme jour, M.
Wiirtele consentait & donner $75,000. “en retour de
I’échange,” et il demandait une réponse “au plus t6t.”
La correspondance produite finit 13. Quand l’acte fut
signé trois jours apres, la cité accepte $75,000 “ en con-
sidération de la cession des revenus du havre cédés
par les présentes ; ” et elle réduit la quantité des pro-
priétés qui lui étaient d’abord demandées. Ce ne sont
plus toutes les propriétés du Palais, mais senlement
cette partie qui est décrite dans 1’acte, qu’il aurait été
si simple de décrire comme, dans la correspondance, si
telle était encore I'intention des parties, savoir: tous
les droits de propriété et autres de la Cité dans le havre
du Palais avec le numéro du cadastre.

Mais il y a plus. Le 18 aofit 1882, M. le maire est
autorisé a conclure avec le gouvernement. Cette auto-
risation est par résolution du conseil de la ville de
Québec, comme suit :—

Résolu,—Que Son Honneur le Maire soit, et il est par la présenfe
autorisé & conclure avec le gouvernement un arrangement de ses
réclamations contre la corporation, découlant principalement de la
souseription de la cité au fonds capital du Chemin de fer du Nord, et
de la corporation contre le gouvernement, le tout aux conditions
incorpordes dans le rapport du comité des finances qui vient d’stre
unanimement adopté par le conseil
et précéde immédiatement ’acte du 21 aotit, qui en fait
une mention expresse. Or, cette résolution ne dit pas
que l'acte sera fait conformément & la correspondance
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du 17 et du 18 aofit entre le maire et le trésorier de la 1897
province, mais “aux conditions incorporées dans le  Tgg

rapport du comité des finances qui vient d’étre unani- (ggsgg
mement adopté par le conseil.” Quelles sont ces con- v.
Tag NorTH

ditions? Sont-ce celles mentionnées dans la correspon- = gporg
dance antérieure ? Le comité a-t-il accepté $75,000 g:;g‘zg;
au lieu de $100,000 pour le retour des propriétés que —
les parties se proposaient d’échanger? Ou bien, a-t-il Gir‘fd J.
accepté cette réduction de la soulte en considération de
la réduction de la propriété a céder ? Il est impossible
de le dire. L’intimée, dont le devoir était de produire
toute piéce essentielle de sa cause, n'a pas produit le
rapport du comité des finances; et a défaut de cette
preuve, il est impossible, sutvant moi, d’aller chercher
I'intention des parties ailleurs que dans le contrat.
L’appelante a invoqué 1'obligation contractée par le
gouvernement de Québec “ 3 faire draguer au bout des
et entre les quais du havre du Palais et 4 mettre les
quais en bon ordre, etc.,” (et non pas seulement “ entre
les dits quais,” c’est-a-dire, les quais cédés, ainsi que
le déclare 'acte consenti par le gouvernement a l'in-
timée), comme une preuve ou au moins une forte pré-
somption que tous les quais du havre du Palais ne lui
étaient pas cédés. Si I'appelante, en effet, ne devait
plus jouir d'un seul quai, elle n’avait aucun intérét
particulier a4 imposer cette condition. Il me semble
qu'il y a lien de présumer que le but de ce dragage
était d’augmenter la facilité de la navigation auprés de
tous les quais du havre du Palais, afin d’accroitre par
1a les droits de quaiage perceptibles par la Cité sur le
quai ou les quais qui lui restaient.
M. le juge Cimon ne peut accepter ce raisonnement.
11 y a, de suite,” dit-il, “ une réponse péremptoire 4 cette dernitre
raison—c’est que lacte du 21 aofit 1882, stipule cette somme de
$75,000 en faveur de l'intimée, en considération ‘de la cession par la
cité au gouvernement ‘des revenus du havre du Palais cédés par les
présentes’. ’
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Oui, des revenus du havre * cédés par les présentes,”
c’est-3-dire, tels que définis par la description des pro-
priétés cédées, et non pas des revenus de tout le havre,
qui ne sont pas cédés.

Le savant juge continue:

Draguer ¢ au bout des quais et entre les quais’—ce n’est donc pas
pour accroitre les droits de quaiage perceptibles par la cité, puisque
Tacte déclare que Ja cité a cédé ces droits de quaiage an gouvernement
moyennant ces $75,000.

L’acte déclare seulement que les quais des propriétés
décrites sont cédés et rien de plus. ‘

L’acte entre le gouvernement et la Compagnie du
Chemin de Fer du Nord contient dans la description
des expressions qui ne se trouvent pas dans l'acte
entre le gouverhement et la cité de Québec, savoir:
“avec tous les droits de quaiage, taxes et revenus”.
Mais fussent-elles dans ce dernier acte, elles ne peu-
vent s’entendre que des “droits de quaiage, taxes et
revenus,”’ provenant des propriétés décrites et cédées,
c'est-a-dire, tant du quai Caron, qui projette dans la
riviére, que des quais qui bordent la riviére Saint-
Charles.

Mais, observe lintimée, & moins de prolonger la
ligne de la rue Henderson, a travers la Place d’Orléans
et les immeubles de la Compagnie de Gaz, jusqu'a la

- riviere«Saint-Charles; la propriété cédée ne peut avoir

cette riviére pour confin, et la Compagnie du Chemin
de Fer du Nordn’a droit a aucun quai, pas méme au
quai Caron. La question soulevée par I'action de I'in-
timée n’est pas de savoir si elle a droit 3 d’autres quais,
mais uniquement si le Quai du Gaz est compris dans
le contrat, et sur ce point je n’ai aucun doute que ses
prétentions sont mal fondées. Si jamais rnious avons a
nous prononcer sur une action en délimitation ou en
bornage, ce sera alors le temps de définir les bornes de
P'immeuble. Cependant, je ne vois pas que cette déli-
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mitation puisse présenter des difficultés sérieuses. On
ne devra pas tirer une ligne droite de 1'extrémité de la
rue Henderson prés de la Place d’Orléans 3 la rue
Saint-Roch. La riviére Saint-Charles doit é&tre I'une
des limites de la propriété et 1a onl elle I’arrose au point

le plus rapproché de la rue Henderson, 13 cette limite o

commence et se continue le long de la gréve, jusqu’a
la rue Saint-Roch, et comprend évidemment le Quai
Caron et les autres quais qui bordent la riviére sur tout
le parcours de cette limite. Elle ne comprend pas le
Quai du Gaz qui touche a la propriété de la Compagnie
du Gaz, une construction de ce genre ne pouvant étre
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considérée comme la riviére elle-méme quise trouve

couverte et remplie; et sile doute était possible la-
dessus, il suffirait de lire le contrat pour se convaincre
que, dans l'esprit des parties, les quais et la riviére ne
signifient pas la méme chose, mais au contraire, sont
deux choses distinctes. Je ne puis donc accepter la
ligne imaginaire de l'intimée prolongée sur la Place
d’Orléans et les propriétés de la Compagnie du Gaz,
jusqu’au chenal de la riviére Saint-Charles.

C’est d’ailleurs 'interprétation que les parties ont
donnée & l'acte par la prise de possession de l'intimée;
et si sa conduite postérieure ne constitue pas un aveu
parfait de sa part que son titre exclut le quai du Gaz,
elle est suffisante pour établir une forte présomption
contre elle, qu’il est libre au juge d’apprécier d’aprés
les circonstances, conformément aux articles 1238 et
1242 du Code Civil. M. le juge Andrews a considéré
cette présomption comme concluante contre I'intimée,
et & défaut de preuve pour la détruire, mais bien au
contraire, en présence des faits et circonstances qui la
confirment, je suis de son avis. La régle qu'énonce
Demolombe (1), regoit. ici son entiére application :

(1) Vol. 25, no. 38.
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1897 11 faut encore mettre au rang des régles les meilleures d’interpréta-
o tion, quoique notre Code ne la mentionne pas, celle que fournit l'ex-

Orry op ©cution quia été donnée parles parties dela clause de leur convention,
QUEBEC  dont le sens est maintenant controversé entre elles.
TEE ﬁ‘ORTE L’exéeution de la clause, c'est interprétation vivante et animée !
SHORE C’est, en quelque sorte, I’aveu de la partie! et 4 moins gu’elle ne
RAILWAY prouve que l'exéeution, qu'elle y a dounde, & été le résultat d’une
Coupany. errear, il est logique et équitable qu’elle ne soit pas, en général,

. Gironard J. admise & revenir contre son propre fait :
_— Tolis enim presumitur processisse titulus, qualis apparet wsus ot possessio.
Tels sont les termes, dans lesquels on pourrait, d’aprés Dumoulin,
poser notre régle. (Comm. sur Ja Cout. de Paris, § 68, no. 23 ; comp.
Merlin, Quest. de Droit, t. II, pp. 232 et 238 ; Toullier, t. ITI, no. 320 ;

D. Rec. alph., vo. Obligations. No. 865).

Enfin reste-t-il encore quelque doute, qu’il soit im-
possible de dissiper? La régle de droit, énoncée & I’ar-
ticle 1019 de notre Code Civil, devra &tre notre guide :
“Dans le doute, le contrat s'interpréte contre celui qui
a stipulé, et en faveur de celui qui a contracté 1'obli-
gation.” En France, en matiére de vente ou d’échange,
tout pacte obscur ou ambigu s’interpréte contre le
vendeur ou I’échangiste qui céde. C.N. art. 1602, 1707.
Dans le systéme de notre Code, art. 1473, 1599, nous

" suivons les principes ordinaires, ceux é&noncés en
I'article 1019. Dans cette cause, c'est I'appelante qui
a contracté 'obligation de livrer ce qu’elle a vendu ou
échangé, et c’est en sa faveur que le doute doit s'inter-
préter. L'intimée, et dans sa plaidoirie devant nous et
dans son factum, admet qu’il y a ambiguité dans la
description de la chose vendue ou échangée.

All the difficulty in the case;” dit-elle, “ comes from the ambiguous
manner the notary, who has drafted the deed of the 21st August 1882,
has described the property sold by the appellant to the Government.

Je suis d’avis qu'en l'absence de tout autre moyen
de découvrir la vérité, Pambiguité doit étre interprétée
contre I'intimée, et en faveur de l'appelante, et ici je
ne crois pas pouvoir mieux conclure qu'en rappelant 3
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Pintimée ce passage de Demolombe dans ses commen- 1897
taires sur cette régle d’interprétation : Tae
Je ne comprends pas; tant pi ; vot X ’ Crry op
T pas; tant pis pour vous; votre preuve n’est pas QUEBEC
faite (1). ) .
TaE NORTH

Pour toutes ces raisons, et sans me prononcer sur les = Smorm
autres moyens de l’appel, je suis d’opinion de renvoyer HALVAY

o g ) CoMPANY.
la demande de I'intimée et d’infirmerle jugement de la o
Cour d’Appel, avec dépens devant toutes lés cours. e

Appeal allowed with costs.
Solicitor for the appellant: C. A. P. Pelletier.

Solicitors for the respondent : Montambeault, Lange-
lier & Langelier.

(1) Vol. 25, no. 26,
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JOHN B. MURPHY (DEFENDANT).... ....APPELLANT;
AND
GEORGE H. LABBE (PLAINTIFF)......... RESPONDENT.

ON APPEAIL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Landlord and Tenant—Loss by fire—Cuause of fire— Negligence—Civil re-
sponsibility — Legal presumption — Rebuttal of — Onus of proof —
Hazardous occupation — Arts. 1053, 1064, 1071, 1626, 1627, 1629
c. C.

To rebut the presumption created by article 1629 of the Civil Code
of Lower Canada it is not necessary for the lessee to prove the
exact or probable origin of the fire or that it was due to un-
avoidable accident or irresistible force. It is sufficient for him to
prove that he has used the premises leased as a prudent adminis-
trator (en bon pére de famille), and that the fire occurred without
any fault that could be attributed to him or to persons for
whose acts he should be held responsible.

Judgment of the Court of Queen’s Bench for Lower Canada afﬁrmed
Strong C. J. dissenting.

APPEAL from the judgment of the Court of Queen's
Bench for Lower Canada (appeal side) (1), reversing
the decision of the Superior Court, which dismissed
the plaintiff’s action and condemned him, upon de-
fendant’s incidental demand, to pay damages for the
loss of rent of premises destroyed by fire with a
reservation to the defendant, incidental plaintiff, of his
recourse by a subsequent action for further damages.
The respondent leased from the appellant certain
premises in the City of Montreal described in the deed
of lease for the purpose of carrying on the business of
manufacturing and importing furniture, the property

*PRESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King
and Girounard JJ. .
(1) Q. R.5Q. B. 88,
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at the time consisting of vacant lots upon which the

12

1696

buildings to be occupied by the respondent as a MURPHY

furniture factory were to be erected by the appellant.
The lease was for ten years and two months from the
1st of March 1889, and the rental, to be determined by
the value of the buildings so to be erected, was defini-
tively fixed at $4,175 per annum, plus a certain amount
for municipal and school taxes, to be paid on the 1st of
November of each year. The lease provided that the
lessee should pay to the lessor all extra premiums of
insurance which the latter might be called upon to
pay the insurance companies above the minimum rate
in consequence of business carried on by the lessee,
and in addition to the ordinary stipulations concern-
ing the keeping of the leased premises in good
condition and repair, etc... it was agreed that the re-
spondent should pay the appellant $3,500 as a guar-
antee for the carrying out of the obligations of the
lease, the said sum to bear interest at T per cent per
annum which was to be set off against the rent, the
principal to be imputed in payment of the balance of
the last year’s rent.

The respondent took possession of the leased premises
and occupied them until July, 1894, regularly pay-
ing the rent, taxes and extra insurance premiums up
to that date. On the 25th July, 1894, a fire broke
out amongst some bales of tow or jute stored in the
basement of the leased premises and almost completely
destroyed the buildings occupied by the respondent.
These buildings having become uninhabitable, the
respondent brought his action for the resiliation of
the lease and reimbursement of the sum of $2,500.85,
being the difference between the said $3,500, with
certain amounts of interest, and the sum of $1,060.90
representing three months’ rent due on 31st July.

v.
LagBBgE,

I

{
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1896 The appellant, relying on art. 1629 of the Civil
Monpry Code, answered the respondent’s claim by stating that
Lawsg De held him responsible for the damages resulting
——  from the fire and required him to reconstruct the

buildings which had been destroyed, in default where-
of he would himself reconstruct them at the expense
of the respondent and hold him liable for all damages
resulting from the fire; and further pleaded that in
virtue of a stipulation contained in the lease, if the
lease were, dissolved before the end of the term in con-
sequence of the non-fulfilment by the lessee of any of
the obligations mentioned in the lease, the said sum
of $38,500 and interest accrued thereon should be for-
feited and should belong to the lessor as damages for
the dissolution of said lease; that the fire in question
was caused by the fault and negligence of the re-
spondent or his employees so that the lease was dis-
solved by the non-fulfilment of the respondent’s obli-
gations and consequently the said sum of $3,500 be-
came forfeited to the appellant.

The appellant also by an incidental demand alleged
that the fire caused him damage to the extent of
$12,897.79, and claimed that sum from the respondent.

The respondent replied by a general answer that the
fire did not occur through his fault or the fault of
persons for whom he was responsible, but that as faras
ascertained it was purely accidental, and by a plea to
the incidental demand containing substantially]the
same reasons as those of the declaration in the princi-
pal action.

In addition to the facts already stated the evidence
taken at the trial shewed facts from which the appel-
lant claimed that the respondent was guilty of acts
of megligence in leaving dangerous matter such as
tow in the basement which was frequently resort-
ed to by the workmen for considerable periods of



VOL. XXVIL] SUPREME COURT OF CANADA.

time without supervision, and that they wused to

1896

129

sit or lounge about on the bales of tow while Mureay
waiting to get into the closet which was situated in ,7- .

the basement. That while thus waiting there was
danger that the workmen might smoke or commit acts
which might kindle a fire. That the tow was so kept
without the appellant’s knowledge and that respond-
ent did not take the necessary precautions to prevent
a fire breaking out in this inflammable substance.
That no water buckets were kept in the basement
ready for emergency in case of fire, although such
buckets were provided in all other flats of the factory.
That cotton waste, (rags and refuse saturated with oil,
varnish and turpentine) was put into barrels after it
had been used in the factory and was allowed to be
carelessly removed by boys. That the message to the
fire station was not by telephone although there was
an instrument in the factory and that the respondent
had not accounted for his actions at or about the time
of the commencement of the fire. The respondent’s
proof in rebuttal of the presumption established by
article 1629 was in substance as follows :—

The fire broke out in full daylight between 1.15 and
1.30 in the afternoon. Three or four of respondent’s
employees were in some manner witnesses of the
beginning of the fire. There was no fire in the
establishment with the exception of two or three gas
Jjetsin the basement attached to posts, carefully covered
with tin. The watercloset was in this basement and
all the employees of the establishment except those in
the office had access thereto. At about 1.15 a witness
(M) who went to the cellar, passing quite close to the
spot where the fire broke out, saw no fire ; he was not
smoking as he never smoked, and had no matches, or
other explosive or combustible materials on his person,

and as he was leaving met another witness (D), going
9

—
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in the direction of the closet. D entered the closet’

and at the moment perceived through a crack in
the door the fire which arose in puffs from the bales
of tow. At the same moment another employee,
going to the closet when within 15 feet of them, saw

that the door was closed and at the same time saw the

fire rising between two bales of tow. Thereupon the

alarm was given and a messenger ran to call the fire-

men at a station within about a hundred yards, but

the fire spread rapidly. There was no water tap in

the basement. All the employees of the establishment

swore positively that neither they nor the respondent

did anything which could have caused the fire. Smok-

ing was strictly prohibited in the establishment, and

employees were not allowed to fill their pipes in the

place nor to smoke on the side-walk along side of the

factory. The establishment was kept in the most

irreproachable manner and was considered a model

establishment.

The judgment of the Superior Court declared the
lease cancelled, reserved the appellant’s recourse for
the loss of rent which he might suffer from May 1st.,
1894 to May 1st., 1899, dismissed the respondent’s action
and allowed the appellant on his incidental demand
the sum of $640.90; the decision being based on the
ground that the respondent had failed to prove the
origin of the fire as required by art. 1629 of the
Civil Code, and that he was consequently responsible
for the damages resulting from the fire.

On appeal the Court of Queen’s Bench reversed the
judgment, holding that the evidence destroyed the

-presumption against the. lessee and showed that the

fire had not been caused by his fault or by that of
the persons for whom he was responsible. From this
latter decision the present appeal is taken.
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Trenholme @.C. and Béigque Q.C. tor the appellant.
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The law governing the case is found in the Civil wMynrry

Code of Lower Canada, articles 1053, 1200, 1629, 1632,
and 1633, which respectively correspond with the Code
Napoléon, arts. 1882, 1883, 1802, 1788, 1780 and 1731.
The Canadian codifiers remark on article 1629 that
‘it declares the same rule as that expressed in article
1733 C.N., but not in the same form, the object of both
articles being to establish, that in case of loss by fire
the presumption is against the tenant, and hence his
Liability.”

The legal question involved, is as to what kind of
evidence must be adduced by the tenant, in order to
constitute proof that the fire was not caused by the
fault of himself or his subordinates. The principle
adopted by the Court of Queen’s Bench, judged from
the notes of Chief Justice Lacoste filed in the cause, is
that “ 5o soon as the lessee shall convince the mind of
the judge that he is not in fault, by whatsoever proof
he does it, he ought to be exonerated. There is no
need for him to prove the cause of the fire, nor even
the impossibility of establishing it otherwise than by
a fortuitous event; it would be enough for him to
establish by the circumstances of the case that there
is not an act of negligence or imprudence attributable
to him.” ‘

If the tenant is not bound to prove the precise cause
of the fire, he must shew beyond question that it was
due to fortuitous event or irresistible force, as otherwise
he is to be presumed responsible. Jamieson v. Steel (1);
Evans v. Skelton (2). In the case of the Seminary of
Quebec v. Poitras (3) the defendant proved more than
respondent has done in this case, yet the court held
that, “in order to destroy the presumption declared in

(1) Cas. Dig. 2 ed. p. 465. (2) 16 Can. 8. C. R. 637.
(3) 1 Q. L. R. 185.
9%

v,
LABBS.
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article 1629 C. C,, it is not sufficient for a tenant to
show that he acted with the care of a prudent ad-
ministrator, and that the fire which destroyed the pre-
mises leased could not be accounted for; he must show
how the fire originated, and that it originated without
his fault.” See also Bélanger v. McCarthy (1); and
specially the remarks of Johnson J. at p. 182. .

The lessee has been held responsible under art. 1783
C. N. even when there were defects in construction ;
Zichitelli v. Gille et al. (2). It is not enoungh for the
lessee to say that as no fault has been proved against
him, the fire must be attributed to a fortuitous event
or irresistible force; Compagnie d Assurance le Nord,
v. Carrier et al. (8). Even where the fire is incendiary
the lessee must exculpate himself; Compagnie Nationale
v. Pelcot (4); Compagnie & Assurance le Monde v.
Durand (5) ; Compagnie d’ Assurance I Orléanaise v. Com-
pagnie d Assurance U Urbaine (6). See also Pothier,
Louage no. 194; Marcadé sur Uart. 1733; 4 Aubry & Rau,
par. 867 and #nn. 20-22. The case of La Compagnie
Nutionale v. Chartrain (7), cited by Mr. Justice Bossé
in the appeal judgment, does not support his theory ; the
appellate court there held that :

By the terms of article 1733 Code Civil, the lessee is answerable for
the fire, unless he proves that it has happened by fortuitous event or
irresistible force, or by defect in construction, or that the fire was
communicated by a neighbouring building, or at the very least unless
he establishes the impossibility of his imprudence or fault.

In the case cited by Bossé J., Sociélé du Moulin
du Chdteau-Narbonnais v. Société Industrielle du Sud-
Ouest (8), decided by the Court of Toulouse, the tenant
was condemned, so the judgment evidently cannot be

(1) 19 L. C. Jur. 181 (5) 8. V. 84,1, 33.
(2) Dal. 70, 1, 256. (6)- Jour. du P., 88, 1, 853.
(3) Dal. 81,2, 111. (7) Pan. Fr. 92, 2, 123.

14) Dal. 93, 2, 379. (8) Dal. 85, 2, 137-140.
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an authority against us. The question now in dispute
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did not present itself in that case, and no legal propo- Mymeay

sition applicable to the present controversy, was either
required or intended to be laid down; the foot note
shows no modification of opinion on the part of Dalloz.
In fact, the note shows he never entertained the opinion
he is supposed.to have modified.

. Our article 1629 is not in conflict with art. 1200,
which alone is sufficient for our purpose, as it requires
for the exculpation of the debtor the allegation and
proof of fortuitous event. On this point see 24 Dem.
no. 562; 28 Dem. no. 769 ; 25 Laurent, no. 284. Our
code merely declares in general terms what the Code
Napoléon expresses in detail.

The evidence shows respondent to have been guilty
of acts of negligence, and his witnesses are manifestly
interested and do not corroborate each other but each
one speaks for himself. Judge Gill,who saw and heard
them, gave a verdict for appellant, see Arpin v. The
Queen (1), and it is altogether more probable (or to take
the most extreme view, equally probable,) that some
one of these many interested witnesses should be
mistaken or untruthful, than that some wonderful
phenomenon should have happened, at the very time
when several of them were on the spot.

Article 1289 C. C. relieves us from making any direct
proof of special negligence. We rely on the uncon-
tradicted legal presumption against the tenant, that
the fire was caused by some act or fault by him or
his employees which neither he nor they are willing
to acknowledge. They will not voluntarily accuse
themselves but the law places on the respondent a
burthen and he has failed to exculpate himself. See art-
1071 C. C.; DeSola v. Stephens(2) ; The Canadian
Pacific Railway v. Pellant (3). The tenant in the

(1) 14 Can. S. C. R. 736. (2) 7 Legal News 172.
(3) Q. R.1Q. B. 311.

v,
LasBBE.

—
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circumstances was under the necessity of using extra-
ordinary care to protect the premises against fire and
in this obligation he made default. Sirey, Code an.
art. 17383 no. 56. And in case of doubt the inference
is against the tenant, upon whom has been laid the
onus probands.

Lafleur and Fortin for the respondent.

This is not a case where the trial judge has found
facts which ought to be accepted in appellate courts;
he merely has drawn inferences which are subject to
the appreciation of the judges of the higher courts.
The trial judge was mistaken in supposing that our
Civil Code, art. 1629, corresponds with the Code
Napoleon, art. 1788 ; our article is far less restricted
than the French law, and consequently the rigorous
interpretation given by French jurisprudence to the
presumption there established against the lessee cannot
be applied in construing the provisions of the Qubec
Code. Even in France the rigorous application of
art. 1783 C. N. has been modified by the courts. See
Sirey, Code an. no. 41 and the authorities there cited.
The respondent has disassociated himself from the
facts attending the origin of the fire and has es-
tablished in his evidence that he used the premises
only for the purposes leased and with all care required
of a bon pére de famille (art. 1626 C. C.) and has thus
made such rebuttal of the presumption under art. 1629
C.C. as excuses him from civil responsibility, and
shifts the onus to the plaintiff, who is bound to
prove negligence to sustain his case. Evans v. Skelton
(1). He has failed to do so. On the other hand he
not only leased but actually built the premises for the
purpose of leasing them to the respondent for the risky
purposes of a furniture factory and knew the risk so
well that he stipulated in the lease for the payment

(1) 16 Can. S. C. R. 637.
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by the tenant of the extra-hazardous fire insurance
rating due to the character of the trade carried on in
the building. If a loss by fire exceeded the amount of
the insurance the appellant is the party to be blamed.
La Compagnie Royale d’ Assurance v. Grandnval et al. (1).
The landlord must also be held responsible, under these
circumstances, for the effects of any overcrowding or
want of accommodation in the building as a defect of
construction, for instance for inadequate provision
in the closets for the number of workmen employed in
such an establishment, or for want of facilities for ex-
tinguishing incipient fires, all of which he might
eagily have foreseen and provided for when erecting
the faciory buildings.

Art. 1627 C. C. leads up to art. 1629 and shews
that the lessee is permitted to rebut the presumption
of fault or negligence. We have repelled the harsh
presumption by evidence the credibility of which is not
even attempted to be impeached, except by mere sup-
position orsuggestion of human weakness as an obiter
dictum by the trial judge  (2) which can have no
effect before this court. See remarks on the evidence
by Bossé J. in the report of the Queen’s Bench judg-
ment.

On the evidence no fault or negligence can be im-
puted to the respondent or to his employees, and in
consequence he cannot be held liable in damages.

Tar CHIEF JusTickE.—1 am of opinion that the
judgment of the Superior Court was in all respects
free from error.

There can be no doubt of the application of art.
1629, the plain language of which required the res-
pondent to displace the primd facie presumption
which the law raises against him.

(1) 8. V. 39, 2, 156. (@) Q. R. 5Q. B. 90.
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That the respondent did not destroy this presump-
tion is, in my opinion, the inevitable conclusion from
the evidence. It hasindeed been proved that the fire
was first observed in a bale of tow in the cellar, but
there was nothing to show how the fire was commu-
nicated to the tow; it must therefore be presumed
that the tow became ignited through some negligence
or default of the respondent himself, or of persons for
whom he 1s respounsible. There is an entire absence
of evidence sufficient to shift the burden of this pre-
sumption; it therefore follows that, unless we are
altogether to ignore the provisions of this art. 1629,
embodying what I admit to be a very harsh rale of
law, we must give this lessor the benefit of it.

I am of opinion that the appeal should be allowed
and the judgment of the Superior Court restored with
costs to the appellant in all the courts.

GwyYNNE, SEDGEWICK and KiNg J. J. concurred in
the judment of Mr. Justice Girouard.

GIROUARD J.—De toutes les régles de notre Droit
Civil, il n’y en a peut-étre pas qui aient donné lieu a
autant de procés et de divergences d’opinions que
celles qui déterminent la responsabilité civile. Le
principe général est cependant simple:

Toute personne capable de discerner le bien du mal est responsable du

3

dommage causé par sa faute & autrui, soit par son fait, soit par
imprudence, négligence ou inhabilité. C. C. 1053, 1071 ; C. N. 1382
et 1383.

Mais D’application en a toujours été fort embarras-
sante, car il n’est pas toujours facile de savoir
quand il y a faute. C'est 13 plutét une question
de fait qui est laissée 3 I'appréciation des juges de
premiére instance. Régle générale, c’est 4 celui qui
allégue la faute & la prouver. Il y a cependant
des exceptions A cette régle, et la responsabilité
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du locataire envers le locateur en cas d'incendie des
lieux loués en est une. Elle nous vient du Droit
Romain on elle était pour ainsi dire une nécessité, vu
que l'assurance y était inconnue. Cependant, elle n’y
recevait pas l'application sévére que l'ancien droit
francgais et le Code Napoléon lui ont donnée. Le loca-
taire n’était responsable' de ses domestiques que dans
le cas ou il aurait été lui-méme en faute d’avoir pris a
son service ou re¢u chez lui des personnes de la part
desquelles il y avait lieu de craindre de pareils acci-
dents. Pandectes de Pothier, (1); 11 Touiller, n. 167,
168 ; Pothier, Contrat de Louage, n. 193 ; Rousseau de
La Combe, vo. Incendie, n. 8 ; Ciuyot, vo. Incendie,
L’ancienne France qui ne connut 'assurance contre le
feu qu’aprés le milieu du dernier sidcle, adopta tout
naturellement la régle du Droit Romain. Les pays de
droit écrit, régis par le Droit Romain, n’eurent pas
d’objection & la suivre ; elle faisait partie de leur droit
commun ; méme les pays de droit coutumier, sans
attendre l'intervention législative, n’offrirent aucune
résistance qui vaille la peine d’étre mentionnée. I1 est
vrai que Bouvot, vo. Brulement, et Guyot, vo. Incendie,
citent plusieurs arréts qui semblent annoncer que les
parlements de Flandre et de Dijon étaient contraires.
Parmi les auteurs dont 'opinion faisait autorité, on cite
Bouvot, Henrys et Voet, et quelques autres moins
connus, tels que Bertrand, Christin et Mascardus, qui
soutiennent que c’est au propriétaire a faire la preuve de
la fante du locataire. Mais Bretonnier, le savant anno-
tateur d’Henrys, nous dit que son opinion a été rejetée
par la jurisprudence bien établie du Royaume de
France. Cette jurisprudence alla méme plus loin que
le droit Romain. Saligny et d’auntres auteurs rendirent
le locataire responsable de la faute “tres légére ”; mais
G-odefroy, Balde, Denizart et Roussean de La Combe,

(1) Tome 20, pp. 83, 85.
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entreprennent de démontrer que cette opinion était
mal fondée. Voir Guyot, vo. Incendie. Tous en-
seignent cependant que le locataire est responsable
de ses domestiques et de tous ceux qu'il a sous son con-
trole; plusieurs arréts vont jusqu'a exiger de sa part
la preuve de l'origine de I'incendie ; mais il faut avouer
que certains jurisconsultes se contentent de demander
comme le Droit Romain, que leflocataire établisse que
Pincendie a eu licu sans faute de sa part ou des gens
de sa maison. Ajoutons ici que I'’Angleterre, qui a
connu 'assurance contre le feu prés d'un siécle avant
la France, n'a pas adopté la présomption du Droit
Romain. Le propriétaire est tenu de prouver la négli-
gence du locataire comme dans les cas ordinaires.
Il en est de méme en Ecosse et la Louisiane, ot le
Droit Romain forme pourtant le droit commun, surtout
en matidre de responsabilité civile. IL’article 2723 du
Code dela Louisiane dit en toutes lettres que le locataire
n’est responsable de 'incendie, que lorsqu’il est prouvé
qu’il a eu lieu par sa faute ou celle de sa famille. A
I’époque de la promulgation du Code Napoléon, au
commencement de ce siécle, 'assurance contre le feu
en France était encore a son enfance, et il n’est pas
surprenant qu’il ait reproduit I’ancienne jurisprudence.
L'article 1733 se lit comme suit:

Il (le locataire) répond de T'incendie, & moins qu’il ne prouve que
lincendie est arrivé par cas fortuit ou force majeure, ou par vice de

construction: ou que le feu a été communiqué par une maison
voisine.

Comme 'observent le juge en chef Lacoste et M. le
juge Bossé, la doctrine et la jurisprudence en France
ont réagi contre une interprétation litterale de cet
article. Analysant les arréts et les commentateurs, les
savants juges trouvent que pas moins de trois systémes
différents ont des défenseurs distingués et que deux
de ces systémes ont pour but d’adoucir, je dirais pres-
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que de modifier, Ia rigueur du texte du Code Napoléon.
Aujourd’hui que le propriétaire a toute la protection
désirable dans une police d’assurance contre le feu, &
des prix minimes qu'il peut entrer dans le prix de la
location, l'esprit de justice s’est presque révolté contre
la sévérité de larticle 1783 du Code Francais et un
projet de loi fut présenté dans le but de 'abroger. La
commission chargée de I'examiner se prononga contre,
il est vrai; mais son rapport fait voir que ’état actuel
de la jurisprudence en France est loin de la doctrine
enseignée par Toullier, Marcadé et d’autres juriscon-
sultes non moins éminents :—

Ici, comme partout, dit la commission, les cours et tribunaux ont
accompli leur ceuvre. N’est-il pasde jurisprudence aujourd’hui, non-
seulement qu’il n’est pas nécessaire que le locataire établisse la cause
précise de 'incendie, non-seulement qu’il n’est pas besoin quela force
majeure soit déterminée et spécifide, mais méme que Pappréciation des
faits qui peuvent constituer une faute de la psrt du preneur ou qui
peuvent, au contraire, mettre sa responsabilité & couvert, appartient
souverainement aux juges de fait. ‘Et,” ajoute Guillouard, vel. 1, no.
970 ; ‘ Désormais le sens de V’article 1733 est fixé, et il n’a été maintenu
dans notre législation qu’avec cette interprétation.’

Le locataire prouve péremptoirement qu’on ne peut lui imputer
aucune faute par imprudence ou par négligence ; cela ne suffirait pas.
11 faudrait encore que pour échapper b la responsabilité qui pése sur
lui, il prouvét la cause précise de ’incendie. Pourquoi cette exigence ?

Nous comprenons que le législateur demande aun locataire, comme &
tout détenteur de la chose d’autrui, la preuve que la perte de la chose
qu’il détient est arrivée sans sa faute.

Mais une fois cette preuve faite, que peut-on lui demander an dels ?
Ni les régles des contrats, ni les principes de la responsabilité, si éten-
due qu’elle soit, ne pourraient justifier une pa;'eill@ exigence et rien
n’autorise & croire qu’elle ait été dans la pensée des rédacteurs du code.
Guillouard, no. 269.

11 v a lieu de s’étonner que le Code de la province
de Québec, qui a été adopté en 1866, ait consacré le
principe de la présomption légale contre le locataire en
cas d’incendie des lieux loués. Il est vrai que la juris-
prudence qui ’a précédé était dans le sens littéral de
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I'article du Code Napoléon, que I'on considérait comme
Pexpression de I’ancienne jurisprudence frangcaise, et il
faut bien avouer que les arréts rendus depuis vont
aussi loin. Sémiraire de Québec v. Poitras, (1); Bélan-
ger v. McCarthy, (2). Evidemment dans ces causes et
autres, les tribunaux ont été entrainés par la doctrine
ancienne et le Code Napoléon. Je dois dire de suite
que je ne puis accepter leur interprétation de l'article
1629 du Code Civil. Cet article est d’une nature pénale
et je ne puislui donner que le sens et la portée que
les expressions de cet article comportent. L’esprit de

justice de nos gens s’est presque révolté contre la

rigueur de cette loi, puisque presque toujours les pro-
priétaires y renoncent sans méme é&tre requis de le
faire ; les blancs imprimés des notaires ont méme une
renonciation préparée d’avance.

Larticle 1629 du Code se lit comme suit :

Lorsqu’il arrive un incendie dans les lieux loués, il y a présomption
légale en faveur du locateur qu’il a été causé par la faute du locataire

ou des personnes dont il est responsable ; et & moins qu’il ne prouve
le contraire, il répond envers le propriétaire de la perte soufferte.

Et ici, je ne crois pas pouvoir mieux exprimer ma
pensée qu'en citant ce passage de M. le juge Bossé :—

On est donc fixé en France, sur ce point ; et sil’on y juge mainte-
nant ainsi, aprés une longue expérience de Iapplication de l’article
1733, & plus forte raison, devons-nous, au Canada, faire de méme, sous
Vempire d’un texte bien plus large et en appliquant une loi qui, an
contraire du Code Napoléon, libére en termes exprés le preneur, s’il
prouve le contraire de la présomption de faute établie par le texte,
sans limiter cette preuve & des faits ou des causes particulitres, mais
lui laissant sans restriction la faculté de prouver que P’incendie n’a eun
lieu ni par sa faute ni par celle de ceux dont il est responsable.

Le savant juge en chef considére que la faute du
locataire dont il est question dans I’article 1629 est celle
“du délit ou quasi-délit présumé chez ce dernier.”
L’article 1629 dit plus que cela; il consacre un prin-

(1) 1 Q.L.R. 185. (2) 19 L.C.Jur. 181.
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cipe de droit pénal qui doit recevoir une interprétation 1897
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stricte et rigoureuse. Le savant juge est d’opinion que Mygray

le locataire est responsable dela faute “trés légére,” [ ¥
aux termes de l'article 1053. Sans admettre quela —
faute “trés légeére ” soit celle qui est en vue dans l'ar- Girouard J.

ticle 10583—je ne puis accepter cette doctrine. L’article
1053 n’a jamais eu lintention d’établir des régles con-
cernant les délits et quasi-délits présumés ou établis
par la loi, mais seulement les délits et quasi-délits
résultant du fait de ’homme. D’ailleurs, ’article 1626
du Code indique hors de tout doute le degré de la faute
du locataire dont fait mention article 1629, Cet article
lui permet “d’user de la chose louée en bon pére de
famille” et évidemment il ne peut &tre en faute tant
qu’il se tient dans la limite de son droit. Tel me parait
étre le sentiment des commentateurs et en particulier
de Laurent, (1):

D’aprés D’article 1732, le preneur répond des dégradations qui arri-
vent pendant sa jouissance, & moins qu’il ne prouve qu’elles ont eu
lieu sans so faute. Quelle est cette fante? Pour le bail, il ne peut y
avoir de doute, puisque le preneur est obligé d’user de la chose en bon
pére de famille {art. 1728) ; c’est donc la faute générale de l’article
1137.

Or cet article 1728 correspond 3 l’article 1626 de °
notre Code et I'article 1137 a notre article 1064. Domat,
liv. 1, tit. 4, sect. 2, no. 4, n’exige rien de plus: Le pre-
neur est responsable de toutes fautes “ oil ne tomberait
pas un pére de famille soigneux et vigilant.”” Merlin,
au mot *Incendie” du Répertoire de Guyot enseigne
laméme doctrine :

Ainsi, dit-il, poiut de doute que celui & qui j’ai accordé, pour un
certain temps, ’habitation gratuite de ma maison, ne soit garant de
l’incendie arrivé par sa faute méme $rés légére. ......... Si le contrat
ou gunasi-contrat a pour objet ’utilité commune des parties, la faute

lourde et la faute légére sont régulitrement les seules dont on doit
répondre en matitre d’incendie,

(1) Vol. 16, n. 226.
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Merlin ajoute que ce sont les termes des lois
romaines et qu'elles s’appliquent au locataire.
Je considére donc que le mot “ faute” qui se trouve

“dans Darticle 1629 réfere a I'obligation imposée au loca-

taire par l'article 1626, et veut dire pratiquement con-
travention aux obligations que cet article décréte. Cest
a lui & établir qu’il n'y a pas eu contravention de sa
part, qu’il a joui des lieux loués en bon pére de famille
et qu'il n’a rien fait qui pfit étre la cause de I'incendie.
(Pest une question de fait qui est laissée & I'appréciation
du tribunal.

L’appelant invoque deux décisions de cette cour a
Pappui de ses prétentions; Jamieson v. Steel (1), ol
dit-il, cette cour décida en 1878, Henry J. dissident,
que le locataire était responsable ‘as he had failed to
account for the fire according to articles 1627 and 1629
of the Civil Code.” La cause n’est pas rapportée. J'en
tronve une mention plus précise dans le 2e tome du
Digest de Stephens, p. 457: “Held, confirming the
judgment of the Queen’s Bench, that having failed to
establish that the fire occurred without any fault of his
or of his men, in accordance with the terms of art. 1629
of the Civil Code, he (le locataire) should be con-
demned to pay the damages caused to the premises
leased by him, and moreover that respondent (le pro-
priétaire) having proved that it was through the negli-
gence of appellant that the fire occurred, he ‘was liable
under art. 1630 of the Civil Code for the damages to
adjoining premises.” C’est précisément la doctrine que
jai essayé d’établir. La décision de cette cour a été
non pas que le locataire devait prouver l'origine du
feu, ou méme I'impossibilité qu’il eut pris par son fait
ou celui de ses employés, mais simplement que le loca-
taire n’avait pas repoussé la présomption de faute. M.
le juge Beaudry, qui avait rendu le jugement de la

(1) -Cas. Dig. 2 ed. 465.
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Cour Supérieure avait exprimé la méme opinion légale, 1897
mais avait différemment apprécié les faits. Suivant le Myrpay
résumé de M. Cassels, car son jugement n’est pas rap- |, 7- "
porté, le savant juge était d’opinion ‘‘that the weight —
of evidence was that no fault could attach to the Glro_‘fd g
defendant or his employees.” En appel, cette appré-

ciation de la preuve fut rejetée, Ramsay et Tessier JJ.,
dissidents. Il ne faut pas oublier que les juges Beaudry

et Ramsay ont pris une large part a la confection du

Code.

L’autre cause est celle de Evans v. Skelton, (1). L'in-
terprétation de article 1629 donna lieu & une savante
pléidoirie de la part des avocats ; mais le jugement de
la cour fut basé sur une clause du bail qui disait que
le locataire, a son expiration, serait tenu de rendre les
lieux en aussi bon état qu’il les avait regus, “ reasonable
wear and tear and accidents by fire excepted.” La majo-
rité de la cour, composée de Strong, Fournier et
Gwynne JJ, décida que ces expressions suffisaient
pour constituer, de la part du locateur, une renoncia-
tion & la présomption consacrée par l'article 1629 du
Code, Ritchie J. C. et Taschereau J. dissidents.

I1 ne me reste qu’a examiner la question de fait. Le
juge de la Cour Supérieur I'a décidé contre le locataire,
mais il suppose qu’il était tenu d’expliquer l'origine
du feu: “Il (le locataire) a bien prouvé ou et a peu
prés quand le feu a pris, mais rien n’explique comment
il a pris.” Il n’était pas tenu, suivant moi, de faire
cette preuve. Les témoins Major, Brien-Durocher et
Martineau, les seuls employés qui étaient dans la cave
avant et au commencement de I’incendie, ont vu le feu
4 son origine dans les balles d’étouppe qui étaient dans
la cave; ils ne peuvent l’eipliquer, ‘mais ils jurent
positivement qu’il était impossible qu’ils aient pu cau-
ser 'incendie. L’honorable juge ne jette aucun discré-

(1) 16 8. C. R. 637.
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dit sur le témoignage de ces ouvriers; il ne dif pas
qu'il ne les croit pas; mais il observe que s’ils ont
commis quelque imprudence ou acte coupable, il n’est
pas raisonnable de supposer qu'ils viennent s’en accu-
ser. La Cour d’Appel, & Punanimité, a été d’un avis
contraire. M. le juge Bossé observe:

Tout au contraire, rien n’indique chez ces témoins mauvaise foi oun
mauvais vouloir. Ils ont été soumis & un interrogatoire des plus ser-
rés eb n’ont montré ni incertitude, ni hésitation. Leurs réponses sont
claires et empreintes du cachet de la vérité. Leur caractére et leur
réputation n’ont pas été attaqués. Nous devons croire qu’ils ne pou-
vaient ’étre, et nous devons, partant, prendre leurs témoignages pour
VIals.

Je suis aussi de cette opinion.

L’appelant signale particulidrement cing ou six faits
comme autant de fautes de la part de ’intimé.

1. Il n’y avait pas dans la cave, comme aux autres
étages, de seaux d’eau pour éteindre un commence-
ment d'incendie. Mais & qui la fante? L’appelant
n’avait pas méme placé de robinet dans la cave pour
v prendre de leau. Le locataire était-il tenu d'y
garder des seaux d’eau pour prévenir un incendie? Je
ne le pense pas.

2. L’intimé n’a pas pris le soin nécessaire des déchets
de coton saturés d’huile. En supposant que la preuve
justifierait cet avancé, bien que c’est le contraire qui
est prouvé, ces déchets n’ont eu aucun rapport avec
Pincendie. Evans v. Skelton (1).

8. L’intimé laissait ses employés attendre dans la
cave leur tour d’aller au cabinet, méme de s’appuyer
ou s’asseoir sur les balles d’étouppe qui ont pris feu.
A quilafaute? sicen’est al'appelant quia jugé qu'un
seul cabinet d’aisance suffisait dans une usine ou se
trouvaient quarante ou cinquante ouvriers. C’était, &
mon avis, un vice de construction de la part du pro-
priétaire.

(1) 16 Can. 8. C. Rep. 650.
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4. L’intimé n’a pas rendu compte de ses mouvements
au moment du feu. Il n’a pas été examiné par I'appe-
lant et il ne pouvait offrir son témoignage dans une
cause purement civile. Les témoins Martineau, Major
et Brien-Durocher jurent qu’il n’y était pas. Il éfait
en effet en dehors, vaquant 2 ses affaires, et il ne faisait
qu’arriver & son bureau au moment de I'incendie, au
dire d’autres témoins.

5. I’intimé n’a pas téléphoné i la station des pom-
piers de la Place Chaboillez, qui se trouvait a deux
arpents de son établissement. Mais il a envoyé un
courrier, ce qui était plus sir et aussi expéditif, vu la
courte distance a parcourir.

6. L’'intimé a empilé des balles d’étoupe dans la
cave, 3 quelques pieds du cabinet d’aisance. Ces balles
étaient le long du mur, sur la terre et dans un endroit
que l'intimé considérait comme offrant le plus de stireté.
Elles servaient & la manufacture de I'intimé qui est
celle de fabriquer des meubles. La batisse avait été
non seulement louée, mais construite par appellant
pour 'intimé dans le but avoué d’y avoir cette manu-
facture et il avait méme stipulé au bail que son
locataire paierait tont excédent de prime que les com-
pagnies d’assurance exigeraient a raison de la nature
de son métier, et de fait il lui a payé cet excédent,
presque le double de la prime ordinaite. En mettant
ces balles d’étoupe dans la cave, il n’a fait qu'user du
droit que lui garantissait son bail et 'article 1626 du
Code Civil. Toutes les précautions possibles ont &té
prises pour empécher la communication du feu a
ces balles d’étoupe. Un passage avait été ménagé
pour permettre aux ouvriers de se rendre au cabinet;
le gaz éclairait toute la journée & divers endroits
de la cave pour en faciliter Paccés; et les becs de
gaz étaient soigneusement enclos dans du fer blanc
ou du zinc. Personne ne fumait dans toute la batisse

145

1897

MuorpaY
v,
LarsS.

Girouard J.



146 SUPREME COURT OF CANADA. [VOL. XXVIIL

1897 et les témoins qui ont vu commencer l'incendie jurent
Mureay qU'ils n'ont rien fait pour le causer. L’incendie a eu
Lapsg. lieu d'une maniére inconnue, mais non imputable a

— _ l'intimé ou 3 ses employés. C’est la conclusion & la-
Girouard J. _ ) <1 TN
— quelle en est arrivée la cour d’Appel a I'unanimité et 3
moins d’erreur manifeste de sa part, la jurisprudence
de cette cour et celle du Conseil Privé ont été de ne
pas intervenir sur une simple question de fait. Gravel
v. Martin, (1); Canada Central Railway Company v.
Murray (2) ; McCuaig v. Keith (3); Arpin v. The Queen

(4) ; 8. 8. Santandarino v. Vanvert (5).

Appeal dismissed wilh costs.

Solicitors for the appellant : Béique, Lafontaine, Tur-
geon & Robertson.

Solicitors for the respondent : Fortin & Lawrendeau.

(1) Beauchamp’s Dig. 103; 22 (3} 4 Can. S. C. R. 648.
L. C. Jur. 272. © (4) 14 Can. 8. C. R. 736.
(2) 8 App. Cas. 575. (5) 23 Can. 8. C. R. 145.
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LE PRESIDENT ET SYNDICS DE 1896
LA COMMUNE DE BERTHIER ; APPELLANTS; s 9
(PLAINTIFFR) ..covvve teuvenvanennnrannnn ) —2"

. 1897
AND —
*Jan. 25.

PAUL DENIS (DEFENDANT) .......c...... RESPONDENT. —

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA, (APPEAL SIDE).

Title to lands—Seignorial tenure—Deed of concession—Construction of deed
—Words of limitation—Covenant by grantee—Charges running with
the title—Servitude—Condition, si voluero—Proscriptive title—Edits

& Ordonnances, (L. C.),—Municipal regulations—23 Vie. (Can.),
c. 85, :

In 1768 the Seigneur of Berthier granted an island called “1’ile du
Milieu,” lying adjacent to the “Common of Berthier ” to M. his
heirs and assigns, (ses hoirs o ayants cause,) in consideration of
certain fixed annual payments and subject to the following stipu-
lation ;= en outre 4 condition qu’il fera b ses frais, s’ lo juge
nécessaire, une cléture bonne et valable, & 1’épreuve des animaux
de la Commune, sans aucun recours ni garantie & cet égard de la
part de sieur seigneur, lesquelles conditions ont été acceptées du
dit sieur preneur, pour sureté de quoiil a hypothéqué fous ses
biens présents et & venir, et spécialement la diteisle quiy demeure
affectée. par privilége, une obligation ne dérogeant 3 ’autre.”

Held, reversing the decision of the Court of Queen’s Bench, Strong
C. J., dissenting, that the clause quoted did not impose merely a
personal obligation on the grantee, but created a real charge or
servitude upon Iile du Milien for the benefit of the *Common
of Berthier.”

That the servitude consisted in suffering inroads from the cattle of
the Common wherever and whenever the grantee did not exclude
them from his island by the construction of a good and sufficient
fence.

. This servitude results not only from the terms of the seignorial grant,
but also from the circumstances and the conduct of the parties
from a time immemorial.

That the two lots of land although not contiguous were sufficiently
close to permit the creation of a servitude by one in favour of
the other.

*PRESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King

and Girouard JJ.
10%4
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That the stipulation as contained in the original grant of 1768 waq
not merely facultative,

That the servitude in question is also sufficiently established by the
laws in force in Canada at the time of the grant in 1768, respect-
ing fencing and the maintenance of fences in front of habitations
or settlements.

APPEAL from the decision of the Court of Queen’s
Bench for Lower Canada (appeal side) affirming the
judgment of the Superior Court by which the plain-
tiffs’ action was dismissed with costs.

The action was brought for the purpose of obtaining
from the defendant the recognition of a real right and
damages, (action confessoire). The plaintiffis claimed
the right as in the nature of a real servitude and dam-
ages for trouble and loss caused by failure to comply
with it. A full statement of the facts appears in the
judgments reported.

Geoffrion Q. C. for the appellants. We claim that
a servitude was egtablished by the original deed of
concession of the Ile du Miliew, respondent’s pro-
perty, by Hon. James Cuthbert, seigneur de Berthier,
to Zacharie Macaulay, bearing the date 17th February
1768, which provided as follows:

“ Cette concession ainsi faite 4 la charge de payer
% % % deux cents livres tournois, pour tout droit de
cens et rente seigneuriale, en outre & condition qu’il
fera & ses frais, s’il le juge nécessaire, une cléture bonne et
valable, o Uéprewve des amimauzx de la Commune, sans
aucun recours ni garantie ¢ cet égard, de la part du Sieur
Seigneur.”

The “ Common ” or dominant land, is the property
of appellants, which they administer in virtue of their
act of incorporation, 23 Vict. ch. 85.

‘We have taken the confessory action (Pothier, Servi-
tudes, nos. 11, 12)) founded on art. 2257 Civil Code, for
the judicial recognition of the servitude in the terms

LT
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of the deed quoted and for a new title to be furnished
by respondent according to law.

At the time of the deed one proprietor could force
another to construct. a division fence between their
respective properties under the provisions of the Or-
dinance of Begon, dated 10th., June, 1724, respecting
fences and ditches (1).

This constituted a reciprocal servitude which was
modified by the agreement in the deed.

The deed made it a condition of the grant that
Zacharie Macaulay should assume the sole respon-

sibility for a fence, if he considered one necessary, and

if he built a fence he alone should pay for it. It is
therefore a charge on the land granted that it alone
shall be responsible for the cost of any division fence.
And such charge is laid upon it for the purpose of
freeing the grantor and his land from the charge of
contributing his share, in other words from the servi-
tude due by his land. Thus on the one hand the ser-
vitude imposed by law on the land granted is aug-
mented, and that on the land of the grantor is abol-
ished by this condition of the grant. There can con-
sequently be no doubt that this condition created a
conventional servitude in the place of that formerly
existing by virtue of the ordinance. If he does not
think such a fence necessary, or fails to build one, he
cannot complain if the animals from the Common stray
upon his land. Any uncertainty on this point is
removed by the words sans aucun recours, ni garantie o
cet égard de la part du Siewr Seignewr. He must build
a fence or suffer the animals trespassing as he is charged
by his title with one or other of these alternatives.
'But in addition to the charge laid on respondent’s
land it must be remembered that the land of appel-
lanis has been freed {rom the charge of contributing to

(1) 2 Ed. & Ord. 205,
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the expense of a division fence. This is a real right
charged on respondent’s land, and the appellants have
clearly a right to ask that the respondent give them a
new title to prevent the prescription of this right,
Monastesse v. Christie (1). Otherwise after the lapse
of ten years, the respondent could force the appellants
to construct with him at their joint expense a division
fence. C.C. arts. 505, 22561. The appellants ask for
a new title in the terms of the original deed and for
damages occasioned by the respondent’s conduct. Cases
of similar servitudes are reported in Murray v. Mac
pherson (2) ; Hamilton v. Wall (8); Dorion v. The
Seminary of St. Sulpice (4); Mondelet v. Roy (5).

Robidouxz Q. C for the respondent. The case raises
simply a question of servitude. To the action the re-
spondent has pleaded that the terms upon which the
first purchaser obliged himself to fence said Isle du
Milieu, if he thought fit, or if he deemed it necessary,
did not create any servitude thereon to the benefit of
the Common of Berthier; that the deed could only
produce a personal obligation, if susceptible of creat-
ing any obligation at all; but that even a personal
obligation could not arise from such a stipulation,
which left its execution or non-execution to mere wish
or caprice. Art. 1081 C. C.; Larombiére, Théorie des
Obligations (ed. 1885) vol. 2, p. 349 sur l'art. 1174 C. N.
par. 2 & 8; 6 Touillier, no. 499; 11 Duranton, nos. 22
et 28 ; Dalloz, v'. “Servitude,” art. 1001, régle 6.

The latter part of art. 1081 C. C. is elucidated by
Pothier (6) who declares that where the act which
constitutes the condition is done, or not done, accord-
ing to the case, the obligation may be enforced.

No servitude can be created by the renunciation of
an action of damages, or of the right to compel others

(1) 8 L. C. Jur. 154. (4) 5 App. Cas. 362.

" (2) 5 L. C. R. 359. (5) 4 Dor. Q. B. 7.
(3) 24 L. C. Jur. 49. (6) Obligations no. 48.
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to make their share of fences between adjoining pro-
perties. Such a renunciation would create, by anticip-
ation, a discharge in favour of appellants, but it would
not create a charge on I'Ile du Milieu for the Common
of Berthier, and the two essential elements of a servi-
tude would still be wanting. The contract did not
charge, but on the contrary actually discharged a duty,
and even the Seignior could not complain if the fence
was not built. The character and requisites of a
servitude or easement are entirely wanting in this
case. Goddard on Easements, 4 ed. ch.1,s.1; C. C. art.
499. There is no real property on which a charge has

been imposed, nor is there any for the advantage of

which a charge has been created. There is no obli-
gation established as between the tenements. 1 Monec-
ton, 885-837; 1 Beaudry-Lacantinerie, no. 1418 et seq ;.
Rendu, nos. 8720-21; Pothier, Servitudes, nos. 1 & 2.
A servitude cannot be iz faciendo.

The demand for a renewal deed can be supported.
only in the cases particularized in arts. 2061, 2249
and 2257 of the Civil Code. None of these articles.
apply to fencing “s'il le juge nécessaire.” Neither do
articles 504 and 505 C. C. apply, because the lands
in question are not contiguous. They are divided and
bounded by a channel. The same objection excludes
the application of the ordinance of the Intendant
Begon of 10th., June, 1724. The parties used words
in the original deed of concession corresponding with
the provisions as to the “cloture bonne et valable,”
required by the same Intendant’s ordonnance of 19th
June 1714, Cuthbert and Macaulay had this ordi-
nance in view, when they covenanted as they did in
relation to the fence. The seignior wanted to release
himself from the obligation of fencing and this is why
we find in the deed the words: “ sans recowrs ni garan-
tie 4 cet égard de la part du dit seigneur,” meaning that
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1897  he will not be responsible should cattle pasturing on

La Cou- the Common trespass on Macaulay’s land.
MUNE DE .
BERTHIER

o TaE CHIEF JUSTICE.—I am of opinion that the judg-
™ ment of the Court of Queen’s Bench ought to be

The Chief gffivmed.
Justice.

—_— This is an action confessoire to have it declar-
ed that a clause in a notarial deed passed on the
17th February, 1768, by which the Hon. James Cuth-
bert, then the Seigneur of Berthier, sold and conceded
an island in a channel of the River St. Lawrence,
known as 1'Isle du Milieu to Zachary Macaulay, the
predecessor in title of the respondent, constituted a
servitude on the property so sold in favour of the com-
mon lands of the seigniory, situated on the main land
retained by the vendor, and to have a renewal of title.
If no servitude was established the action cannot be
maintained. The clause in question is as follows:

Cette concession ainsl faite & la charge de payer, tous les ans, au
jour de St.-Martin, onze de novembre, donc le premier paiement se
fera & pareil jour dela prochaine, au Domaine de la Seigneurie de
Berthier 1a somme de deux cents livres tournois, pour tout droit de
cens et rentes seigneuriales, en outre & condition qu’il fera & ses frais,
gl le juge nécessaire une cléture bonne et valable, 4 épreuve des
animaux de la Commune, sans aucun recours, ni garantie & cet égard
de la part du Sieur seigneur.

The appellants who are the successors in title of the
vendor, Cuthbert, contended that this clause imposed a
servitude. The respondent insists that if it was obli-
gatory at all, it constituted a mere personal obligation
upon Macaulay and his heirs.

Both the courts below have held that no servitude
was created, and in this view I entirely concur.

The decision must of course depend on the old law
as it stood at the date of the concession, and the Civil
Code is only applicable indirectly and so far as it tends
to show what was the ancient law, so far as it has
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been there reproduced and formulated. The law has
always been as the articles 637 and 686 of the French
Code, and more concisely the article 545 of the Quebec
Code declare, viz., that a servitude is imposed upon

an immovable in favour of an immovable, and not on a

person nor in favour of a person (1); and this has
always been the law as well under the codes as under
the ancient régime.

The servitude, then, must therefore consist either in
the submission of the owner of the servient property
to have something done on his land by the owner of
the dominant property, or in the abstention of the
former from doing something which he otherwise
would have the right to do on his neighbour’s land.

The definition given by Pothier in his introduction

to the 18th title of the Custom of Orleans (which ap-
plied also to the Custom of Paris), is most clear and
decisive to show that the servitude must (subject to
an exception not material, to be noticed hereafter) con-
sist in a mere negative submission on the part of the
servient owner to some right conceded to the dominant
owner. Pothier (2) says: '
Le droit de servitude est le droit de se servir de la chose d’autrui &
quelque usage, ou d’en interdire quelque usage an propriétaire ou
possesseur jus faciendi aut prohibendi aliquid in alieno.—La servitude,
de la part de celui qui la doit, ne consiste donc a autre chose qu’a
souffrir que celui 4 qui elle est due, se serve de la chose pour 1’usage
pour lequel il a droit de s’en servir, ou 4 s’abstenir de ce que celui 4
qui elle est due a droit d’empécher qu’on y fasse. Aureste, les droits de
servitude n’obligent point le possesseur de I’héritage qui la doit, &
faire quelque chose ou & donner quelque chose: en quoi ces droits
different des droits de redevance foncitre et des droits de corvée.
Servitutum non ea natura est, ut aliquid faciat quis * * * * gof ut aliquid
patiatur, aut non faciat. L. 15, 1 Dig. de servitutibus.

That the principle of the Roman law, servifus in
patiendo non in faciendo consistit, has always prevailed

(1) Demolombe vol. 12, p. 154, (2) Bugnet’s edition, vol. 1, p.
no. 675. 312.
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-in the French law, as well before as since the codes, is

also clearly and directly shown by the following
additional authorities:

Lalaure, Traité des Servitudes Réelles, p. 3. Merlin,
Rep. V°. Servitude (1); Giraud, L’ancien Droit Cou-
tumier (2). Demolombe, vol. 12, nos. 676-677-871 to:
880, 881-883. Pandectes Francaises, vol. 5(3). Male-
ville, vol. 2, p. 128. Pardessus, Traité des Servitudes,
pp. 48-49. Toullier, vol. 8, p. 427. Huc, Commen-
taire du Code Civil, p. 408-406-482. Laurent, vol. 7,
no. 147. Baudry-Lacantinerie and Chauveau, Traité
de droit Civil Des Biens, no. 812. These authors ail
agree in stating that the rule of the Roman law in this.
respect is, and always was, that of the French law.
If the service imposed consisted, as in the present case,
entirely in some active duty or obligation imposed on
the owner of the pretended servient vpropei'ty, it was.
not a servitude, but a mere personal obligation which
bound the owner and his heirs, but did not form a
charge upon the property itself accompanying it into
the hands of purchasers and others to whom it might be
subsequently conceded. No change in the law (if any
there had been) by the Quebec Code could have made
any difference in this respect, as the code had no retro-
active effect. No change was, however, made. The
definition of a servitude given in art. 545 of the
Code is precisely the same definition which would
have applied before its promulgation. Art. 686 of
the Code Napoleon which defines a servitude is more
full and precise than art. 545 of the Quebec Code,
but both have the same meaning, and the provision of

"the former

que les services établis ne soient imposés ni 2 la personne ni en faveur
de la personne mais seulement % un fonds et pour un fonds

(1) Ed. Bruxelles 1828, p. 44. (2) Ed. 2, p. 66.
(3) Code Civil, p. 500.
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is as much the rule under the Canadian law as under
the French law. This proposition cannot and has not
been disputed. The only question is as to the appli-
cation of this well established rule of the law of
property to the Acte of 1768.

The only qualification of the rule which requires
that in order to constitute a servitude, the services
imposed shall consist ¢# patiendo and not in faciendo
"is that found in art. 554 of the Quebec Code which
is verbally identical with 698 of the Code Napoleon,
and which is thus expressed :

Ces ouvrages sont & ses frais, et non & ceux du propriétaire du fonds
assujetti, & moins que le titre constitutif de la servitude ne dise le
contraire.

This article is relied on as showing that the parties
may by their conventions alter the rule referred to.

In the first place, as before observed, the present
case does not depend upon the code, and the only pur-
pose which a reference to it can serve is to show indi-
rectly that the codifiers having reproduced this provi-
sion as part of the ancient law, and not as new law, it
is to be assumed that the same rule prevailed under the
Custom. . Granting, however,l that this was the rule
of the. ancient law, and that in this respect therg has
been no innovation by the new legislation, I am still
of opinion that there is nothing in the provision, con-

tained in the words, d moins que le titre constitutif

de la servitude ne dise le contraire which in any way
qualifies the rule that the services imposed by a servi-
tude must be negative and not positive, and that this.
rule cannot be altered by the convention of the parties..
For this the highest anthorities may be quoted.

The proposition I advance is that this provision ap-
plies only to subsidiary and incidental acts, to be per-
formed by the servient owner in the case of a servi-
tude properly constituted, and not to the constitution
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of the servitude itself. This cannot be better ex-
plained than it is by Demolombe (1), who after having
(in no. 676) laid down the principle that the servitude
must be negative and cannot be active, proceeds in the
next number (667) to discuss the exception, or supposed
exception, to it contained in art. 698 C. N. (2). This
passage is so apposite that I extract it at length:

No. 677. Mais, dira-t-on, il résulte de l’article 698 que le proprié-
taire du fonds assujetti peut étre chargé par le titre de faire, & ses frais
les ouvrages nécessaires pour I'usage ou la conservation de laservitude,
et méme Dlarticle 699 ajoute que, dans ce cas, il peut toujours affran-
chir de la charge, en abandonnant le fonds assujetti au propriétaire du
fonds, auquel la servitude est due. Voild donc une charge qui peut
étre imposée & la personne, c’est-a-dire & tout propriétaire, quel qu’il
soit et sera, d’un fonds, en cette qualité, pour 1’utilité d’un fonds
appartenant & un autre propriétaire ! N’y a-t-il pas dés lors antinomie
entre l’article 686 et les articles 638 et 699 ? Non sans doute: et il
importe de bien distinguer ici le fait principal, qui constitue la servi-
tude elle-méme, d’avec les ouvrages accessoires qui sont nécessaires
pour en user ou pour la conserver. La servitude elle-méme, le fait
principal dans lequel elle consiste, ne peut jamais étre imposé & la
personne, Voild ’article 686 dont la disposition absolue n’est aucune-
ment modifiée, sous ce rapport par L’article 698. Ce que l’article 698
autorise seulement, c’est de mettre  la charge du fonds assujetti, les
ouvrages accessoires et les moyens d’exécution nécessaires pour ’exer-
cice de la servitude. Par conséquent, pour que l’article 698 puisse
&tre appliqué, il faut toujours

(1). Quwil y ait, indépendamment des ouvrages qui sont mit 2 la
charge du propriétaire du fonds assujetti, une servitude principale,

-distincte de ces ouvrages enx-mémes qui en doivent étre que le moyen

d’exercice (Comp. Vinnius Inst. de Servit. No. 1 ; Pardessus, tome 1,
No. 19 ; Molitor de la Possession, p. 303 in fine.)

(2). Que les ouvrages aient en effet, véritablement pour but l’exer-
-cice ou la conservation de la servitude; car il est clair ques’ilsy
étaient étrangers, ils constitueraient, par eux-mémes, une autre
servitnde prineipale, qui serait imposée & la personne, contrairement
4 Darticle 686.

In no. 8738 of the same volume, Demolombe further
discusses the same question as to the effect of art.
698 C.N. (8) and shews that this exception of an inci-

(1) Vol. 12. (2) Art. 554 C.C.
(3) Quebec Code, art. 554.
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dental or secondary serv1tude of repair or malntenance,
might, in the case of one single servitude, that of oneris
ferendi, even by the Roman law, have been imposed by
convention on the servient owner, and that this excep-
tion prevailed without in any way infringing on the
rule that such an active servitude could only be an
accessory to some principal servitude which itself
must have been constituted with due regard to the rule
in patiendo non in faciendo servitus consistit. Next, the
learned author points out that art. 698 was a general-
isation of the exception of the Roman law, which in
that system was confined to the particular servitude
mentioned.

Baudry-Lacantinerie, et Chauveau, Traité de Droit
Civil (1) no. 1,130, commenting on art. 698, say :

Pour que la stipulation mettant les ouvrages & la charge du pro-
priétaire du fonds assujetti soit valable il faut que ces ouvrages aient
seulement pour but de faciliter 1’exercice de la servitude, sans consti-
tuer la servitude elle-mé&me. Ainsi en supposant que je stipule pour
mon fonds le droit d’extraire de la marne du vitre, je puis bien
convenir avec vous que, vous ferez les travaux nécessaires pour em-
pécher Vean d’envahir la marnidre, mais non que vous exfrairez la
marne et que vous la répandrez tous les ans sur mon domaine en vue

de l’amender ; du moins, je ne puis pas stipuler cela & titre de
servitude réelle.

Huc (Commentaire de Code Civil, Paris 1893) is to
the same effect, and to these authorities might be
added very many others,all estabhshmg the same pro-
position.

Apart from all authority the very words of the
art. 597 C. N, (583 Code, Quebec,) which, as I before
said, is only applicable here as indicating the old law,
which may indeed have been subject to the narrower
restriction prevailing in the Roman law, indicate that
it refers only to subsidiary works, necessary for the
usage and conservation of the servitude, and not tothe

(1) Des Biens, Paris, 1896.
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~ constitution of the principal servitude itself. Those

words as contained in art. 558 Quebec and 597 C.N.
are fous les ouvrages mnécessaire pour en user el pour
la conserver. 1 maintain therefore that there is
nothing either in the old law or in the new law con-
tained in these articles in any way impugning the
rule that the principal servitude must consist in
patiendo non in faciendo.

Applying that rule here it is clear that no servitude
could have been created by the claim in question.

Then, I also agree with Mr. Justice Bossé that the
construction of the fence here could not be a servitude
for the reason that it was left optional with the pur-
chaser, Macaulay, to make it or not, as he might
think fit.

Qu’il pourrait trouver om juger nécessaire entre les deux susdits

‘ héritages, contigus.

I also agree with the argument that the vendor,
Cuthbert, stipulated not for any heritage which he
retained, but for himself personally, which alone
would be fatal to the constitution of a servitude.
Further as regards any bearing which the contiguity
of the two heritages might have, I do not enter into
any discussion on the question of mifoyenneté for the
reason that it is very plain that the property retained
by Cuthbert was not adjoining to the island sold, but .
was separated from it by a channel of the River St.
Lawrence.

I am of opinion that the appeal must be dismissed
with costs.

GWYNNE, SEDGEWICK and KinNag JJ. concurred in
the judgment of Mr. Justice Girouard.

G1ROUARD J.—Cette cause souléve une sérieuse diffi-
culté de servitude rurale &tablie par le fait de 'homme ;
comme toujouts, la question est de savoir 8'il y a titre.
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En face de la ville de Berthier, dans le fleuve Saint- 1897
Laurent, se tronve un groupe d'iles qui forment partie 1, Gy
de la seigneurie de ce nom. L’extrait suivant du MUNE DE
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La premiére ile est I'tle Randin qui est la propriété
-de la Commune de Berthier et pour cette raison est
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1897 mieux connue sous ce dernier nom. Cette commune
La Cou- fut créée, & lorigine méme de la paroisse, par le pre-
Bramanay Inier seigneur, le Sieur de Berthier, en vertu de deux

Dz, contrats de concession du 25 janvier 1683, I'un & Jac-

~—— ques Chamart et l'autre & Jean Piet “par lesquels il

Girouard J. st dit que le sieur Berthier leur donne pour commune
I'Isle Randin (1).” Cette ile n’est séparée de la
Grande Céte de Berthier, sur la terre ferme, que
par un chenal de deux a irois arpents, appelé le
chenal du Nord. il est permis d’en juger par le
plan, elle a environ quatre & cing milles de iour, bien
que des témoins disent six & sept milles. Jusqu'a
ces derniéres années, elle n'a servi que de péiturage
pour l'utilité de certains habitants de la Grande Céte
de Berthier. Elle n’a jamais eu de cléture soit autour
ou en travers du moins jusqu’a il y a huit ou dix an-
nées. Aprés cette époque, la Comnmune fut divisée en
deux champs, I'un réservé au pacage, et 'autre aux
grains, et finalement 4 une prairie. Alors, et comme
conséquence, une cléture fut faite par la Commune a
travers I'tle pour diviser les deux champs et protéger
la moisson. !

L’ile la plus rapprochée de la Commune est celle du
Milieu. Elle fut concédée en 1768 a Zacharie Macaulay
et possédée par lui et ses successeurs 3 titre particulier,
Nouth, William Morrison, ses enfants et petits-enfants,
et enfin 'intimé. Elle forme environ cing cent vingt
arpents de terre en superficie, et est d’une grande
valeur, puisque le 9 décembre 1898, I'intimé I'achetait
pour le prix de $14,000. C’est sur I'tle méme qu’il fait
sa résidence ordinaire et exploite une grande ferme.
Son titre déclare que I'tle est bornée a I’ouest * par un
marais qui la sépare de la Commune de Berthier.”
(C’est ce marais qui est indiqué sur le plan par une forte
ligne noire, comme étant la ligne de division entre les

(1) 3 Edits et Ord. 144,
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deux tles. Plus bas que ce marais; les deux tles sont
séparées par 'eau. Il est prouvé qu’a certaines saisons
et particuliérement le printemps et méme I'automne
il y a assez d’eau dans le marais pour permettre le
passage des canots des pécheurs ou chasseurs, et méme
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des chevaux. Le témoin, Magloire Olivier, 4gé de 66
ans, dit qu’il a vu plus que cela. “Ilya” dit-il, “un
petit chenal qui coulait toujours assez épais d’eaun entre
. I'tle Morrison (c’est-a-dire 1'tle du Milieu), et 1a Com-
mune de Berthier, et maintenant c’est comblé.” 11 est
prouvé que de tout temps, les propriétaires de I'tle du
Milieu ont fait et entretenu une cloture partie sur leur
tle, partie sur la gréve, et méme a P’eau pour empécher
les animaux de la Commune de passer & 1'tle du Milieu,
et que quand ils passaient—ce qui arrivait assez fré-
quemment—ils les renvoyaient sans aucune charge ou
plainte. Cette cléture a été plus ou moins longue,
renouvelée chaque année plus ou moins, réparée, chan-
gée et allongée plus d’une fois 1a méme année, suivant

les saisons et les circonstances, et aussi selon que la.

Commune servait au paturage seulement, ou ensemble
au piturage et aux grains ou foins. Du temps de M.
William Morrison, au dire de Magloire Olivier, et son
témoignage n’est pas contredit, “il fallait une cléture
sur tout le long de I'tle du Milieu pour tenir les ani-
maugx, et ce sont les Morrison qui ont toujours fait la
cléture,” c’est-a-dire sur environ quatre-vingts arpents
de parcours, ainsi que l'expliquent d’autres témoins,
distance qui me paralt exagérée si 'on en juge par le

plan. Aprés la division de la commune, comme il a.

été observé, la longueur de la cloture fut réduite de
moitié & pen pres, mais elle fut faite et entretenue cha-
que année par le propriétaire de I'fle du Milieu, et a ses
propres frais. ’

II
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1897 En 1884, dans le délai fixé par la loi, appelante fit

La Com- enregistrer la dite servitude, alléguant dans l'avis au
MUNE DE
- BERTHIER ; 3 -
v un marais qui la sépare de la Commune de Berthier, et

'D_EI_S' au nord-est par un marais qui la sépare de I'tle au Cas-
Girouard J. tor, En 1888, Paul Desmaray et autres héritiers Mor-
" rison, alléguant que l'ile du Milieu est contigus a Iile
de la Commune, protestérent contre l’enregistrement
de la servitude et sommeérent I’appelante d’avoir & faire
la moitié de la dite cléture, comme cléture de ligne.
Mais ils n'ont pas donné de suite & leur protét, et ont
continué de faire la cléture et de renvoyer les animaux
de 1a Commune, lorsqu’ils passaient au dela, et cela

jusqu’a leur vente 3 I'intimé en décembre 1893.

Au printemps de 1894, I'intimé fit 1a cléture comme
ses prédécesseurs, il est vrai sans préjudice, et en atten-
dant la décision des tribunaux. Ce n’est que durant
L’été, aprés avoir consulté un avocat, qu’il s’est insurgé
contre la conduite de ses auteurs. Il n’y a pas de ser-
vitude, dit-il, et non seulement il refusa de réparer la
cléture, mais il ne voulut pas permettre quelle fut
réparée par des intéressés de la Commmune ; il prit leurs
animaux en fourriére et provoqua toutes espéces d’en-
nuis, de troubles, pas et démarches et litiges, et fina-
lement le proceés actuel qui est une demande en passa-
tion de titre-nouvel, aux termes de ’article 2257 du
Code Civil. Elle a été intentée le 20 aotit 1894 et est
fondée sur les faits ci-dessus et sur le titre de conces-
sion de I'Ile du Milien. ‘

Le 17 février 1768, par contrat de concession passé
devant Faribault, notaire 3 Berthier, ’honorable James
Cuthbert, propriétaire de la seigneurie de Berthier,
.concéda, a titre de cens et rentes seigneuriales, au Sieur
Zacharie Macaulay,” marchand & Québec, I'lle du
Milieu, décrite comme suit au contrat :

régistrateur que I'tle du Milieu est bornée a I'ouest par



VOL. XXVIL] SUPREME COURT OF CANADA.

Tout 1’Tsle du Milieu, tenant d’un c6té au chenal de ’Isle Du Pas et
de ’autre & I'Tle Randin, sans en rien excepter, réserver, ni retenir, et
que le dit sieur preneur a dit bien connaltre pour P’avoir vu ef visité,
dont il se tient content et satisfaif, pour en jouir, faire et disposer par
le dit sieur preneur, ses dit hoirs et ayant cause, en toute propriété a
commencer de ce jour. Cetie concession ainsi faite & la charge de
payer tous les ans, au jour de St.-Martin, onze de novembre, dont le
premier paiement se fera & pareil jour de la prochaine, au domaine de
la seigneurie de Berthier, la somme de deux cents livres tournois, pour
tout droit de cens et rentes seigneuriales, en outre & condition qu’il
fera & ses frais, s’il le juge nécessaire, une cloture bonne et valable, &
Pépreuve des animaux de la Commune, sans aucun recours ni garantie
& cet égard de la part du sieur seigneur, lesquelles conditions ont été
acceptées du dit sieur preneur, pour sOreté de quoi il a hypothéqué
tous ses biens présents et & venir, et spécialement la dite Isle qui y
demeure affectée par privildge, une obligation ne dérogeant & 1’autre.

La difficulté est de savoir ce que les parties ont
voulu dire en stipulant: “en outre & condition qu'il
fera & ses frais, s'il le juge mnécessaire, une cléture
bonne et valable, & 'épreuve des animaux de la Com-
mune sans aucun recours, ni garantie a cet égard de Ia
part du sieur seigneur.”

La cour de premiére instance (Ouimet J.) a considéré
que la stipulation de faire la cléture n’était pas claire-
ment exprimée et que le fut-elle, elle n’établit qu'une
obligation purement personnelle et méme facultative
de la part du concessionnaire.

La majorité de la cour d’Appel a confirmé le juge-
ment de la cour Supérieure, sans apporter de nouveaux
motifs, Phonorable juge Blanchet dissident. Nous
avons cependant devant nous les notes de M. le juge
Bossé; il est d’opinion que, la clause ne contenant
qu’une obligation personnelle de la part de Macaulay,
il n’est pas nécessaire de décider si elle est simplement
facultative. Lesavant juge observe en terminant :—

Ajoutons que, dans le cas de doute, il faut toujours interpréter
T’acte contre la charge imposée au fonds en faveur d’un autre fonds et
opter pour la libération (1).

(1) 12 Demolombe, Servitudes n° 689,
113
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Ces principes ont été appliqués par cette cour dans une espéce plus
favorable & la servitnde. C’est la cause de Mondelet v. Roy, décidée le
20 novembre 1882, et rapportée an 4itme volume des Rapports de
Dorion, p. 7. ‘

Le principe énoncé par Demolombe est incontestable.
C'est celui de 'article 1162 du Code Napoléon et de
I’article 1019 de notre Code. “ Dans le doute, le con-
trat s’interpréte contre celui qui a stipulé et en faveur
de celui qui a contracté 'obligation.” Il ne s’applique
cependant que quand toutes les maniéres de connaitre
I'intention des parties ont été épuisées. * C’est la der-
niére ressource de I'interprétation aux abois !” dit Demo-
lombe (1),

C’est Vinterprétation s’avouant impuissante devant 1’impénétrable
obseurité du contrat! D’ il suit qu’on ne doit Pappliquer qu’an-
tant que toutes les autres régles d’interprétation font défaut (1).

Demolombe, au numéro méme cité par le savant juge,
observe :—

En fait, avant tout, quel est le caractére du droit que le disposant
ou les parties contractantes ont entendn créer? ‘

Est-ce un droit de propriété ou de co-propriété —oun de simple bail ?
—ou une pure obligation de faire on de ne pas faire —ou un usage
irrégulier, une servitude personnelle #—ou enfin une vraie servitude
réelle ?

C’est d’aprés les titres et les circonstances du fait, et surtout d’aprés
la nature propre du droit lui-mé&me, que cette premidre question doit
&tre résolue dans chagque espéce (comp. Cass. 7 fév. 1825, Tombette, D.
1825, 1. 84 ; Cass. 15 fév. 1842, Duvivier, Dev. 1842, 1, 344).

La qualification appliquée an droit par V’acte méme qui 1’établit, et
les autres termes que cet acte peut renfermer encore, sont sans doute
& prendre en trés grande considération. il résulte en effet du titre
que la concession n'a été faite qu’en vue d’une personne individuelle-
ment désignée, elle ne constituera qu’un droit personnel, lors méme
que, par son caractére propre, elle aurait pu é&tre établie comme servi-
tude réelle ; st tamen testator demonsiravit cui servitutem pecoris prastord
volwit, emplort vel heredi non eadem prostabilur servitus (L. 8 ff. de
servit. preed. rust.); mais on devra, au contraire, y reconnaltre une
servitude réelle, si le droit est accordé au propriétaire d’un fonds pour
lui et ses successeurs ; ou méme indépendamment de toute explication

(1) Vol. 25, p. 25.
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pareille, si le droit, étant de sa nature une vraie servitude réelle, est
coneédé purement et simplement au fonds (comp. Cass., 7 fév. 1852,
Tombette, D., 1825, 1, 84 ; Bourges, 3 janv. 1829, Bourdiaux, D.,
1829, 2, 42 ; Proudhon, des Droits d’usufruit, d’usage, t. VI, nos. 3093
et suiv. ; Duranton, t. V. no. 34).

Mais, d’un autre c6té, il ne faut pas oublier non plus que le carac-
tére véritable d’un droit se détermine, avant tout, par lui-méme, par
sa propre substance, plutét que par la dénomination, plus ou moins
exacte, que les parties lui ont donnée; et que, par exemple, ’emploi
du mot servitude ne suffit pas pour imprimer ce caractére & un droit,
qui, d’aprés ’acte méme d’oir il résulte, n’en est pas susceptible ; pas
plus que ce mot n’est nécessaire pour faire naltre une véritable servi-
tude, quand tel est effectivement le droit qui a été constitud: in con-
tractibus ret veritas potius quam scriptum perspici debet...... ; mon quod
soriptum, sed quod gestum est (L. 1 et 3, Cod. plus valere, art. 1156, C.
Napol.)

Cest d’ailleurs ce qu’enseignent tous les auteurs.
Solon dit (1) :—

Mais remarquez qu’en parlant de titre douteux, nous n’avons en
vue que celni dont I'imperfection est telle qu’il est impossible d’en
expliquer ’objet et 1’étendue par les voies ordinaires de ’interpréta-
tion ; si malgré ses imperfections, la volonté des parties pouvait &tre
comprise, nul doute qu’elle ne dit avoir une autorité compléte.

Laurent, dit (2) :—

Mais il peut 8tre douteux si le droit est une créance, une servitude
réelle ou une servitude personnelle. C’est moins aux termes dont les
parties se sont servies qu’il faut s’attacher qu’a la nature du droit et &
I’intention des contractants. Il faut surtout tenir compte de la régle

fondamentale établie par l’article 686 ; pour que le droit soit une
servitude réelle, il doit étre dfi par un fonds et en faveur d’un fonds.

Cet article correspond & larticle 545 de notre code :—

Tout propriétaire, usant de ses droits et capable de disposer de ses
immeubles, peut établir sur ou en faveur de ses immeubles telles ser-
-vitudes que bon lui semble, pourva qu’elles n’aient rien de contraire
4 lordre yublic. ’

Dalloz, (3) pose la premiére régle d’interprétation
et observe :— .

Quelque sage et absolue que soit la régle posée en téte dn présent
numéro, la constitution de servitude n’a pas besoin d’8tre faite en

(1) Des Servitudes réelles, p. 305. (2) Vol. 7, n. 148,
(3) V© “Servitude *” no. 988.
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termes en quelque-sorte sacramentels (M. Pardessus, n° 268); elle
peut résulter de la combinaison des clauses d’un ou de plusieurs actes.

o

Puis, v°. “Servitude” au numéro 1000, le méme
jurisconsulte ajoute :— '

Les actes constitutifs des servitudes sont, comme tous les autres
actes, soumis & la régle d’aprés laquelle on doit, dans les conventions,

sens littéral des termes.

Enfin, au no. 1002, sous le titre “Interprétation du
titre,” Dalloz, v°. “Servitude ” ajoute :—

Les tribunaux ont une grande latitude, en matiére d’interprétation.
I1 serait donc difficile de donner des régles rigoureusement exactes sur
les principes qui les dirigent, et que 1’4quité quelquefom domine
plutdt que la rigueur du droit.

Les annotateurs des Pandectes Francaises obser-
vent & la note (1) :—

I1 est hors de doute que les titres constitutifs de servitudes sont
soumis aux régles ordinaires qui gouvernent 'interprétation des con-
trats. Le juge doit, d&s lors, s'attacher & déterminer quelle a été la
commune intention des parties et suppléer par cette recherche au
silence ou aux obscurités de ’acte litigieux.

Ils citent dans ce sens:—

Cessation, 26 janvier, 1875, 8. 75, 1. 121 ; 19 juillet, 1887, Pand. Fr.
87, 1. 329 ; 16 janvier 1889, 1id. 89, 1. 451. Voir aussi Lalaure et
Paillet, Servitudes, liv. 1, ch. 2, p. 53.

La décision de la Cour d’Appel dans la cause de Téte
vs. Gibb (2), est aussi précise. M. le juge Casault avait
décidé, en cour de premiere instance, que les servi-
tudes, en cas de doute, doivent &tre plutdét restreintes
et ne jamais étre maintenues, & moins de stipulations
claires et précises. Mais cette doctrine fut rejetée par
la Cour d’Appel, composée de Dorion J. C., Monk,
Ramsay et Tessier JJ. (Cross J. dissident) :—

Considérant . ..... que quoique ces faits de jouissance ne suffiraient
pas seuls pour établir une servitude de passage sur le terrain des inti-
més, ils servent & expliquer les droits de servitude et de passage conte-

(1) 1892, 1, 65. (2) 10 R, L. 483.
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nus aux dits actes de vente et de promesse de vente et aux anciens
titres précédents et & 1’intention des parties aux dits actes.

On cite la décision de la Cour d’Appel dans la cause
de Mondelet v. Roy (1). Mais c’est tout le contraire qui
a &té jugé a propos d'une servitude créée en 1811 dans
un acte de partage, ainsi que nous le verrons plus loin.
Ce n’est qu’a I’égard d’un acte de vente ordinaire passé
en 1850 que la Cour d’Appel a jugé dans la méme cause,
et avec raison, qu'il n’avait pas créé une servitude
réelle, attendu qu'il n’indique aucun héritage dominant.
(était le cas d'une obligation personnelle qui re pou-
vait étre garantie que par hypothéque.

M. le juge Bossé observe que si l'intimé ne fait pas
une cléture pour se protéger, © cela donnerait bien ou-
verture 4 nne action en dommages pour détention des
animaux illégalement mis en fourriére.” Je ne puis
comprendre ce recours en dommages, s'il n'y a pas de
servitude. il existe, et je crois qu'’il a é6té concédé par

"Tavocat de P'intimé, qui a admis 4 I'audience devant
nous que l'intimé n’a pas le droit de se plaindre si les
animaux de la Commune vont chez lui, ¢a ne peut étre
qu'en vertu du contrat de concession et de la clause
qui 8’y trouve créant une charge fonciére, une servi-
tude en un mot, sur I'[lle du Milieun en faveur de I'lle
de la Commune. De droit commun, un propriétaire
n’est pas tenu de souffrir les animaux de son premier
ou de son deuxiéme voisin. Ca ne peut é&tre qu'en
dérogeant 3 la régle ordinaire, par des stipulations
particuliéres, que le contraire peut avoir lieu; et &
moins d'une convention grevant le fonds, l'action en
dommage que I'on concéde 4 la Commune ne peut étre

exercée. Kt puis, que deviendrait I'action en dommages

aprés que Denis en aurait acquis la prescription ?
Afin de mieux juger de 'intention des parties, il est
a propos d’examiner les lois au sujet des clétures en

(1) 4Dor. Q. B. 7.
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force a l'époque ou le contrat de concession fut passé
en 1768. Je crois que l'appelante fait erreur, lors-
qu’elle considére la cléture en question comme une
cloture de ligne. Elle cite 'ordonnance de I'intendant
Bégon du 10 juin 1724 (1) “au sujet des clotures et
fossés de ligne.” Il suffit de lire le titre de cette loi,
et & plus forte raison le texte, pour voir qu'elle ne s'ap-
plique qu’a des immeubles qui sont contigiis.

Je suis d’avis, avec l'intimé, que la cloture que les
parties avaient en vue dans le contrat de concession
était plutét une cloture de la nature de celle men-
tionnée en l'ordonnance de Raudot du 12 mars 1709,
{(2) et il aurait pu ajouter celle du méme intendant du
18 juin 1709 et celle de Bégon du 19 juin 1714 (8).
Toutes ces ordonnances contiennent les mémes dispo-
sitions: 1° Obliger
chaque habitant de toutes les Cdtes de ce pays de faire une cléture

bonne et valable le long du front de son habitation......, soit que le
front ou la profondeur soient le long du fleuve Saint.Laurent (4) ;

et 2° Forcer les seigneurs de faire une cléture
le long de leurs domaines ou des terres non concédées......... “sauf
aux dits seigneurs,”’ ajoute ’ordonnance du 18 juin 1709, “ 4 se faire
rembourser des dits chemins et des cltures et fossés, lorsqu’ils concé-
deront les dites terres.”
Le but de ces lois était d’empécher
que les bestiaux ne puissent aller dans les grains (5),
c’est-a-dire, les grains de chaque habitant tenu de
faire la cléture, ainsi que 'explique le jugement de
Bégon du 5 juin 1716:
Nous condamnons les héritiers Gamache & clore la devanture de leurs
habitations, en sorte que les bestiaux de leurs voisins ne puissent
aller dans leurs grains; et faute par eux d’avoir fait la dite cloture
dans la quinzaine du jour que la présente ordonnance leur aura été
notifiée, leur faisons défemses de saisir et arréter les bestiaux qui
pourraient aller sur leurs terres (6). .

(1) 2 Ed. & Ord. 305. (4) 2 Ed. & Ord. 270, 430.

(2) 2 Ed. & Ord. 270. (5) 2 Ed. & Ord. 441.
(3) 2 Ed. & Ord. 430, 441. (6) 2 Ed. & Ord. 452.
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Un pareil arrét avait été rendu par le Conseil Supérieur
le 7 juillet 1670, (1).

Ainsi done, & la date du contrat de concession &
Macaulay, et 'intimé I'admet dans son factum, le sei-
gneur de Berthier était tenu de cléturer I'tle du Milien
non encore concédée, 4 'épreuve des animaux de l'ile
de la Commune, et dés qu’elle était concédée, Macaulay
devenait soumis & la méme obligation, cette cloture
formant en effet le front de son habitation.

Ces réglements ne s’appliquaient pas aux communes
qui n’étaient pas des habitations, et ou il n’'y avait pas
de récoltes & protéger. C’est ce que disent assez clai-
rement les lois que nous venons de citer, auxquelles

on peut en ajouter d’autres. L’ordonnance du 12 mars.

1709, citée par I'intimé, déclare que les cldtures de front
“ partagent ordinairement les communes des terres
labourées (2).” Le 26 juin 1707 et le 11 juin 1709,
pour des raisons particuliéres qui n’apparaissent pas,
les Intendants Raudot, pére et fils, ordonnent aux habi-
tants de Boucherville de clore la commmune vis-3-vis la
terre d’Adrien Lamoureux, (8) Le 3 juin, 1714, le sei-
gneur des fles Bouchard, dans le voisinage des iles de
Berthier, fait a ses censitaires I’offre d'une commune
“a la condition que les dits habitants feront enclore
de pieux la dite commune,” offre qui fut refusée, parce
qu’ils ne pourraient la faire assez forte pour résister aux
glaces et aux grandes eaux qui emporteraient la dite
cléture, ce qui obligerait les dits habitants a faire une
dépense considérable tous les ans pour I'entretenir, (4).
Le 14 mars 1735, I'intendant Hocquart, dans le but de
défricher et améliorer la commune des Trois-Riviéres
ordonne 3 tous les habitants de la ville de faire ‘‘ une
cléture solide et a I’'épreuve des bestiaux, autour de la
dite commune (5).” Toutes ces exceptions établissent
(1) 2 Ed. & Ord. 50. (3) 3 Ed. & Ord. 255.

(2) 2 Ed. & Ord. 270. (4) 2 Ed. & Ord. 437.
(5) 3 Ed. & Ord. 465. :
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1897 la régle. Il n'y avait pas en effet de loi générale obli-
La Cou- geant 3 cléturer les communes, tandis qu'il en existait
o o, Dlusieurs au sujet des habitations et méme des terres

v. non concédées et domaines seigneuriaux.
Damis. A légard de la commune de Berthier, on trouve plu-
Girouard J. gjeurs jugements et une ordonnance de I'intendant
" pour en assurer la paisible jouissance aux habitants de
Berthier, sans faire de cloture. Dés lorigine, cette
commune donna lieu & des troubles et des querelles
nombreuses, méme des voies de fait, entre les habitants
de Berthier et cenx des iles voisines. Le 21 juin 1707,
I'intendant Jacques Raudot, rend un premier juge-
ment en forme de réglement, qui, sur les contestations
mues entre les habitants de Berthier et ceux de I'Isle-
au-Castor et le seigneur de Berthier, au sujet des com-
munes de Berthier et de 1'Isle-au-Castor, ordonne que
le dit seigneur rentrera en possession d’icelles, pour en
disposer comme bon lui semblera, “ a la charge par les.
dits habitants de faire garder leurs bétes dans leurs
habitations, et de cinq livres d'amende contre ceux qui
les laisseront aller dans les dites communes (1).”

Le ler juillet de la mé&me année, intervient un auntre
arrét qui ordonne “ quele dit sieur Berthier ou son
procureur, sera tenu de clore ou faire clore les habita-
tions par lui concédées dans 1'Isle-au-Castor, en sorte
que les habitans de Berthier puissent jowir de leur com~
mune, et, jusqu’a ce sursis au payement de ce qu'ils lui
doivent pour le droit de commune (2).”

Enfin, le 20 juin 1708, Jacques Raudot, aprés enquéte
faite sur les lieux par Denis Raudot, son conjoint, ren-
dit une ordonnance qui ordonne aux habitans de I'Isle-
au-Castor de faire une cléture solide en travers de l'isle,
moyenhant quoi, ils seront déchargés de la rente qu’ils
s'étaient obligés de payer par leurs contrats de conces-
sion pour la Commune: “Ordonnons,” y est-il déclaré,

(1) 3 Ed. & Ord. 131. (2) 3 Ed. et Ord. 134,
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‘““que le sieur Berthier sera tenu de faire clore les habi- 1897
tations par lui concédées dans I'Isle-au-Castor, en sorte La Cou-
; othi : P, . _ MUNE DE
que les habzta?zs de Berthier tpmssent Jouir de lewr com- g o
mune, et que jusqu’a ce, sursis au payement des rentes D
) ENIS,

quils doivent pour le droit d’icelle (1). _
Tous ces faits et réglements se trouvent aux Edits et Gir‘_m_”.d J.
Ordonnances, ¢t il ne faut pas oublier qu’ils sont au-
thentiques *et font preuve de leur contenu,” comme
les Statuts de la province de Québec. C. C. art. 1207.
Par ces réglements, qui font loi jusqu’a ce qu'ils
soient abrogés, l'intendant introduwisait dans les iles
de Berthier pour la protection de la Commune des
habitants de Berthier, la régle qu’il avait établie dans
les Cotes pour la protection des grains et récoltes. Il
ne peut y avoir de doute que cette commune est celle
de I'ile Randin, puisqu’elle est mentionnée dans I'or-
donnance méme (2). 1l est vrai que I'tle du Milieu n’y
figure pas, pour la bonne raison qu’elle n’avait pas été
concédée et qu’elle ne pouvait 1'étre avant longtemps,
& cause de sa proximité avec 1'ile Randin et des dépen-
ses considérables que la construction et l'entretien
d’une cloture de front entraineraient. Ce ne fit qu'en
1768 que le seigneur put trouver un acquéreur, et pour
I'y décider, il lui fallut se départir des régles ordinaires.
Lorsque le seigneur Cuthbert a accordé le titre de
concession 4 Macaulay, il ne 'a pas assujetti a la rigueur
des concessions seigneuriales ; il ne 1'a pas soumis a la
nécessité de tenir feu ef lieu, ou de faire des défriche-
ments, ou de moudre au moulin banal ou de fournir la
journée de corvée; il n’a pas exigé de lui une cléture
le long ou sur le front de son ile pour protéger la Com-
mune de Berthier. Cependant, il ne pouvait laisser
ses censitaires communistes 4 la merci du propriétaire
de I'tle du Milieu. Les sorties des animaux qui y paca-
geaient chaque été seront inévitables et elles cause-

(1) 3 Ed. et Ord. 143. (2) 3 Ed. et Ord. 144.
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ront indubitablement des dommages aux grains de I'tle
du Milieu, lorsqu’elle sera mise en valeur, ce qui devra
avoir lieu dans un avenir plus ou moins rapproché. 11
ne pouvaitsonger acléturer,ou faire cloturer par les Com-
munistes, I'tle de la Commune de quatre & cing milles de
tour; d’ailleurs, les réglements de l'intendant leur
assuraient la jouissance de cette commune sans aucune
cloture. Dans ces circonstances difficiles, le seigneur
et le concessionnaire adoptérent ce qu’ils considérérent
un accommodement. Le concessionnaire sera obligé
de souffrir les animaux de la Commune, mais il ne sera
pas tenu de faire la cloture que lorsqu'il le jugera
nécessaire, ¢’est-a-dire, quand il aura une habitation et
des grains & protéger. Il se passera probablement des
années avant que cette nécessité se fasse sentir. Son
censitaire nouveau, Zacharie Maccauly, selon I'ortho-
graphe francaise du notaire, n’est pas un colon ordi-
naire, ou un habitant a la recherche d’une habitation.
C’est Zachary Macaulay, un personnage important de
Québec au commencement du régime britannique au
Canada, que Watson (2), dit étre ni plus, ni moins que
le pére de Lord Macaulay, mais que M. Douglas
Brymner, notre archiviste canadien, présente tout
simplement comme un marchand de bois influent,
ayant sa résidence d’abord a Québec et ensuite, vers
1776, 4 Machiche, qui, comme on le sait, est & quelques
lienes de I'tle du Milieu (1). Quoiqu’il en soit, le
contrat de concession du 17 février 1768, nous l'in-
troduit comme ‘“ marchand de Québec,” et le Seigneur

-de Berthier avait raison de supposer que c’était

moins une habitation que Maccauly cherchait, que
du bois ou peut-étre méme une place de chasse et

\

de péche. En conséquence, il T'oblige a souffrir les

animaux de la commune et & faire, lorsqu’il le jugera

(1) Constitutional History of (2) 2 Bulletin des Recherches
Canada, p. 22. Historiques 172.
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nécessaire, une cloture & 'épreuve de ces animaux, a
Pendroit qu’il jugera le plus convenable, mais &videm-
ment sur son ile ou sa gréve, car Maccauly n’avait pas
de titre pour la faire ailleurs. Cette concession ou plu-
tot cette libéralité de la part du seigneur lui causera
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concédé une terre en bois debout (1); il est possible
encore que ses censitaires communistes, qui ont le
domaine utile de la commune, protestent contre cette
exemption temporaire de la cléture de front; mais il se
soumet d’avance & ces inconvénients et 4 ces dangers
et voila pourquoi, il stipule qu’il n’aura pas de recours
contre le propriétaire de I'tle du Milieu. Ses censitai-
res communistes ont aussi des droits ; ils seront expo-
sés a aller chercher leurs animaux & quinze ou vingt
arpents hors l'enceinte de la commune, ainsi que
Pexpliquent des témoins ; mais il ne peut répondre, ni
stipuler pour eux.

Le propriétaire de I'tle du Milieu pourra aussi souf-
frir quelques dommages provenant des animaux de la
commune, particuliérement s’il a récolte. De 13, la
stipulation que le seigneur ne sera pas responsable ou
garant envers le censitaire: “Sans aucun recours, ni
garantie & cet égard de la part du Sieur Seigneur.”
Jusqu’'a ce que le concessionnaire ait une habitation
et des grains, la convention lui est évidemment favo-
rable et est défavorable au seigneur et a ses commu-
nistes, excepté en ce que leur commune se trouve pra-
tiquement agrandie. D’ailleurs, il ne sera jamais dans
une position plus onéreuse que les autres habitants qui
sont tenus d’avoir une cléture de front. Voila com-
ment je comprends l'intention des parties, le sens de
la clause du contrat de concession.

Mais, dit-on, il n’y a pas de stipulation que Macaulay
s’engagealit pour lui et les détenteurs successifs, c’est-

(1) 1 Ed. et Ord. 531, 572, 590.
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a-dire, & perpétuité. Mais dans les circonstances, a
quoi bon, une obligation personnelle, qui pourrait
s’éteindre le lendemain ou dans un temps rapproché?
C’était surtout contre ’avenir, contre I'époque oir 1'Ile
du Milieu serait cultivée, que le Seigneur voulait se
garder. Evidemment,l'obligation personnelle n’aurait
pas atteint le but que le Seigneur et les réglements en
force se proposaient et la situation deslieux garantissait,
savoir, celui d’assurer la paisible jouissance de la com-
mune de Berthier. Il convient donc d’appliquer les
principes des articles 1014 et 1015 du Code Civil, aussi
anciens que nos tribunaux: Art. 1014. :

Lorsqu’une clause est susceptible de deux sems, on doit plutét Ven-
tendre dans celui avec lequel elle peut avoir quelqu’effet, que dans
le sens avec lequel elle n’en pourrait avoir ancun.

Art. 1015:

Les termes susceptibles des deux sens doivent &tre pris dans le sens
qui convient le plus & la matiére du contrat.

Et comment supposer que Macaulay ne stipulait pas
pour lui et tous les propriétaires subséquents? Remar-
quons qu’il g'agit du titre primordial de I'ile du Milieu

-oil les parties n’ont en vue que des stipulations fon-

ciéres. Ce n'est pas une vente; c’est une concession
seigneuriale, et en l'interprétant, il faut tenir compte
de cette importante circonstance. Si dans les actes
ordinaires (C.C. 1030), “lui, ses hoirs, et ayants cause”
ou méme “lui et les siens’’, en matiére de servitude,
signifient non seulement les descendants, mais tous les
propriétaires successifs, ainsi que 'affirment Dalloz et
un arrét qu'il cite, Bowrdiauz v. de Castries (1), A plus
forte raison, doit-il en étre ainsi dans les contrats de
concession, ol les parties ne voient qu'un seigneur et
un censitaire. Dorion v. Le Séminaire de Montréal (2).

Macaulay accepte la concession “pour lui, ses hoirs
et ayants cause”, et il ajoute que c’est pour en jouir et

(1) Vol. 40, p. 262, n. 3. (2) 5 App. Cas. 362.
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disposer en toute propriété “par le dit sieur preneur, 1897
ses dits hoirs et ayants cause.” Il déclare bien connaitre 1., Cou.

“toute I'tle du Milieu...... pour l'avoir vu et visité”, et ggg‘ﬁ%’;
il connaissait pareillement Ille Randin et la Commune v,

. . . . . . Dznis.
ul sont mentionnées & 'acte. Puis le titre ajoute que
q R

la concession est faite & la charge de payer les cens et Girouard J.
rentes seigneuriales, en outre i la condition quil feraa
ses frais, 8’il le juge nécessaire ” ete., lesquelles condi-
tions ont éLé acceptées du dit sieur preneur.

Ici les mots “ses hoirs et ayants cause” ne sont pas
répétés. Mais ils sont sous-entendus, et d’ailleurs, le
preneur avait déja déclaré qu'il acceptait la concession
- pour lui, ses hoirs et ayants cause. Il ne peut y avoir
de doute que les acquéreunrs subséquents étaient respon-
sables de la rente seigneuriale, malgré que 'acte ne
déclare pas par qui elle sera payable, le mot pre-
neur ”’, étant méme omis. Il faut décider la méme
chose & I'égard de I'autre stipulation, bien que les par-
ties se servent de 1'expression ‘‘a condition ”, mais il
est évident que dans leur esprit “charge” et “ condi-
tion” signifiaient la méme chose, car immédiatement
apres la mention de la rente seigneuriale et de la clé-
ture, elles ajoutent “ lesquelles conditions ont été accep-
tées du dit sieur preneur “D’ailleurs, aux yeux de la
loi, ces expressions ontla méme signification en matiére
de contrats de concession et de servitudes {1).

Macaulay, ses hoirs et ayants cause, c'est-a-dire, tous
les propriétaires successifs de I'tle du Milieu, devront
exécuter la stipulation concernant la cloture et les ani-
maux de la commune, comme ils sont tous également
tenus au paiement des cens et rentes. Telle était évi-
demment, l'intention des parties et invariablement
depuis, au moins en autant que la mémoire humaine
et la tradition peuvent testifier, c’est cette intention qui
a été exécutée et suivie par tous les propriétaires.

(1) 1 Domat, ed. Remy, p 142, n. 5; Ques. Seig. vol. A, p. 70 b.



176

1897

Nt
La Com-
MUNE DE
BERTHIER
.
DEnis.

Girotard J.

SUPREME COURT OF CANADA., [VOL. XXVIT.

11 est vrai que la Coutume de Paris, dit (1) :

Droit de servitude ne s’acquiert par longue jouissance quelle qu’elle
soit, sans titre, encore que l’on en ait joui par cent ans;

régle qui a été reproduite dans P'article 549 du Code
Civil

Nulle servitude ne peut s’établirsans titre ; la possession, méme im-
mémoriale, ne suffit pas & cet effet.

Mais la Coutume aussi bhien que le Code ne disent
pas que la possession immémoriale ne peut servir
4 interpréter le titre, et méme le compléter. Je ne
puis donc accepter la doctrine des tribunaux de pre-
miére instance que la conduite des parties ne signifie
rien ; elle est repoussée par tous les auteurs de la juris-
prudence, tant francaise que canadienne. La décision
de la cour d’Appel dans la cause de Tétu v. Gibb citée
plus haut, est formelle. Notre propre cour vient de
décider 1a méme chose dans la cause de La cité de
Québec v. la Compagnie du chemin de fer du Nord (2).
Deux arréts de la cour de Cassation, rapportés dans

"‘Dalloz (8), (Bowrdiauz v. de Castries, et Rebufat v.

Aubert) sont dans le méme sens. Le second, & la date
du 8 novembre 1842, s’explique comme suit :

Attendu que les dispositions de 1’arrét se bornent & interpréter la
convention intervenue entre les parties tant par les termes de 1’acte
passé entre elles que par I’exécution prolongée qu’elles lui avaient
donnée et qu’en usant d’un droit qui lui appartenait incontestable-
ment, la cour royale ne peut avoir contrevenu a aucune loi. Rejette
le pourvoi contre Varrét de la cour d’Aix, du-29 avril 1841.

Demolombe (4), dit :

11 faut encore mettre au rang des régles les meilleures d’interpréta-
tion, quoique motre code ne la mentionne pas, celle que fournit
Pexéeution qui a été donnde par les parties de la clause de leur con-
vention, dont le sens est maintenant controversé entre elles. L’exécu.-
tion de la clause, c’est I’interprétation vivante et animée.

Pardessus (5) :
(1) Art. 186. (3) Vol. 40, p. 262, notes 3 and 4.

(2) 27 Can. 8. C. R. 102. (4) Vol. 25, no. 36.
(5) Des Servitudes, p. 543.
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Dans Vembarras véritable que produit la force des arguments 1897

respectifs, on peut nous le croyons, présenter un guide assuré. Clest LAMé‘O‘M
le principe que Vexercice d’un droit, et surtout la souffrance volon- ypyg pE

taire d’une charge pendant un long temps forme une sorte de contrat, BERTHIER

contre lequel personne n’est recevable & réclamer. DEZ;IS

Solon (1) : —

Rien ne peut mieux ajouter & un titre et en former le complément, Gi“ilf_d J.
que Vexistence de faits multipliés pour démontrer que les parties n’ont
pu ignorer la servitude mentionnée au titre recognitif. De pareéils
faits joints au titre, méme imparfait, suffisent pour prouver que la
servitude ne s’exerce pas & titre de familiarité et de simple tolérance
et lui impriment les caractéres les plus favorables.

Voir aussi un arrét de la cour de Cassation du 27
février 1882 (2).

Voyons maintenant si la loi, et c¢’est la principale
question 4 mon avis, autorisait une servitude comme
celle que réclame 'appelante en vertu du contrat de
concession. Quelle est donc la nature de la stipulation
qu'il contient? Est-ce une obligation personnelle ou
une servitude réelle ?

Si nous n’avions qu’a consulter le Code Civil, -la
réponse ne serait pas embarrassante. IL’article 499
dit:

La servitude réelle est une charge imposée sur un héritage pour
P’utilité d’un autre héritage appartenant & un propriétaire diffiérent.

Pas de distinction entre I'obligation de faire et celle
de souffrir ou laisser faire quelque chose. Voir Dorion
v. Le Séminaire de Montréal (8). Il n’est pas nécessaire
que les deux héritages soient contigiis; ils peuvent
8tre séparés par une riviére guéable et méme par un
cours d’eau qu'on ne peut traverser qu’en bateau; il
suffit en général qu’ils soient assez rapprochés I'un de
Pautre pour que lexercice de la servitude offre un
avantage appréciable. Ces principes sont conformes an
droit frangais ancien et au droit romain (4).

(1) Des Servitudes, p. 303. (4) 3 Aubry et Rau p. 63; 3
(2) Dal, 82, 1. 415. Toullier, no. 595; 5 Duranton,
(3) 5 App. Cas. 367. n0. 494 ; 12 Demolombe, no. 692 ;

4 Huc, no. 260.
12
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Puis vient article 545 :

Toul propriétaire usant de ses droits et capable de disposer de ses
immeubles, peut établir sur ou en faveur de ses immeubles telles
servitudes que bon lui semble, pourvu qu’elles n’aient rien de
contraire & Pordre public.

Pas de distinction non plus entre la stipulation de
faire et celle de souffrir et laisser faire. Enfin, l'article
553 dit :

Celui auquel est due une servitudea droit de faire tous les ouvrages
nécessaires pour en user et la conserver,

Art. 554 :

Ces ouvrages sont & ses frais et non pas & ceuxz de propriétaire du
fonds assujetti, & moins que le titre constitutif de la servitude ne dise
le contraire.

Ces articles de notre code ne sont pas indiqués de
droit nouveau ; et si nous n’avions qu’a les appliquer
a cette cause, nous pourrions facilement décider que
I'obligation de faire la cloture était une charge imposée
sur I'tle du Milieu au profit de I'ile de la Commune.

Mais le titre que 'appelante invoque a été passé en
1768, et évidemment les droits des parties ne peuvent
étre déterminés par les articles du Code Civil, qui, pré-
tend l'intimé, ont changé Pancien droit. Ilinvoque
le droit romain et cite plusieurs commentateurs fran-
cais, entre autres Pothier, Guyot, Toullier, Mourlon,
Beaudry-Lacantinerie, pour démontrer que, jusqu’a la
promulgation du Code Napoléon, une servitude ne pou-
vait consister qu’a souffrir et laisser faire, jamais 3 faire
quelque chose. Il a méme sur ce point, la haute auto-
rité du Conseil Privé dans la cause de Dorion v. Le
Séminaire de Montréal (1).

The question in this case is, whether the obligation contained in the
original deed of grant of this estate to Smith created a servitude. In
considering this question, the provisions of the Civil Code of Canada
which define and enumerate servitudes are to be regarded. Article

499 of that code defines generally a servitude. “A real servitude is

(1) 5 App. Cas. 367.
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a chargeimposed on one real estate for the benefit of another belonging
to a different proprietor ”. The obligation to repair a road imposed
on one estate for the benefil of the owners of another would, prima
Jacie, seem to be a charge within the terms of this article. No doubt,
by the old French law founded on the Roman law, and by the law of
Canada before the code, a servitude was understood to be, that the
owner of the servient tenement was only to suffer and not to do any
act. It is unnecessary to cite the authorities on that subject, because
the old law is clear, and may be taken to be correctly stated by
Toullier (3rd volume) in Nos. 377 and 378, which are cited by Mr.
Justice Bélanger in his judgment. Toullier’s observations are an
exposition of the maxim : Servitutum non ex natura est ut aliquid faciat
quis sed ut aliquid patiat ut aut non faciat.

Le Conseil Privé, confirmant le jugement de la Cour
d’Appel, a cependant jugé dans cette espéce que I'obli-
.gation contractée par un concessionnaire dans un
contrat de concession seigneuriale, passé en 1804, de
fournir, faire et entretenir, 4 ses propres frais, le chemin
de front, qui divisait sa concession du domaine du
Seigneur, était une véritable servitude réelle et non
une obligation personnelle. Sir Montague Smith, en
rendant le jugement, dit:

In the present case, their Lordships think that the effect of the deed
is, that the estate was conveyed to Smith subject to the obligation that
part of it was to be used for a road which the grantee was to make
and keep in repair. The land to be so used was not excepted out of tke
grant to Smith, but on the contrary was granted to him as part of .an
entire estate, subject to the obligation that it should be used for the

purpose of a road. The obligation to repair was not an independent -

servitude separately created, but was part of the entire servitude
imposed upon the land on the grant of it. In its inception there can
be no doubt that this was so, and that the obligation was for the benefit
of the estate which the seminary retained, and which may be called
the dominant tenement. ]
. Peut-on signaler quelque différence entre 1'obligation
de faire et entretenir une cléture sur le terrain concédé
et celle d'y faire et entretenir un chemin ?

Il n’y en a aucune en principe.

Il n’y a pas de doute que dans’ancien droit qui était

suivi au Canada, le seigneur pouvait insérer dans les
1214 )
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actes de concession plusieurs charges et conditions que
Pétat d'une colonie naissante imposait ; maisqui depuis
longtemps n’avaient plus leur utilité dans un pays
peuplé et habité comme l'était 1’ancienne France de-
puis des siécles. Les clauses des contrats de concession
faisaient partie du droit féodal, 4 moins d’8tre contraires
3 Dordre public ou & un texte formel de loi (1). C’est
ainsi que longtemps avant I'arrét de Marly de 1711 (2)
les seigneurs et particuliérement celui de Berthier stipu-
laient invariablement que leurs concessionnaires tien-
draient feu et lieu et feraient quelques arpents de défri-
chement dans un certain délai (8). Egalement ils
pouvaient les charger des clétures, chemins et fossés,
se faire indemniser quant au passé (4) et se protéger
quant & I'avenir, comme le fit le Séminaire de Montréal

avec 'auteur de Dorion et le Seigneur de Berthier avec

celui de Denis. Ces stipulations et autres semblables
n’ont jamais été considérées comme des obligations per-
sonnelles, mais toujours comme des charges ou servi-
tudesréelles s’attachant & chaque détenteur subséquent.
La jurisprudence a méme été d’interpréter les contrats
de concession généralement dune maniére libérale au
seigneur, et contre le censitaire, parce qu’on les considé-
rait comme des gratuités et qu'il est contraire aux prin-
cipes de droit et d’équité qu'un bienfait puisse tourner
au détriment de son auteur (5). Dans l'espéce actuelle,
on voudrait que le seigneur se fiit chargé de faire
quatre a cinq milles de cloture, tout le tour de I'tle de
la Commune, & des frais considérables répétés en partie
annuellement, en considération des deux cents livres
tournois ou $88.383 de rente annuelle. Voila la consé-
quence rigoureuse d'un jugement qui libérerait le pro-

(1) Questions Seigneuriales,Vol.  (4) 2 Ed. Ord. 430.

A. p. 53a, 65a. ' (5) Pardessus, Des Servitudes,
(2) 1 Ed. et Ord. 324. vol. ler, p. 540; 2 Ed. et Ord.
(3) 2 Ed. et Ord. 51; 3 id. 146. 489.
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priétaire de I'tle du Milieu de se cloturer. Ce résultat
n'est ni raisonnable, ni équitable, pas méme vraisem-
blable. )

La jurisprudence de nos cours a admis le méme prin-
cipe chaque fois qu'il s’est agi d’une simple division ou
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Je trouve pas moins de trois décisions de la Cour
d’Appel, qui maintiennent que des stipulations de cette
nature ont le caractére de servitudes réelles.

La premiére est celle de Hamillon v. Wall (1) décidée
par la cour d’Appel, composée de Dorion, J.C., Monk,
Ramsay, Tessier et Cross, JJ. 1l est vrai que la servi-
tude dont il s’agissait avait pris naissance sous 'empire
du Code ; mais 3 cet &gard, le Code n’a pas introduit
un principe nouveau. L’ancien droit, comme larticle
499, considérait comme de P’essence de la servitude
qu'elle fiit une charge sur un héritage pour l'utilité
d’un héritage voisin appartenant & un propriétaire dif-
férent. Hamilton, propriétaire d’un grand terrain de
ville, le divise et en vend un lot & Danteur de Wall.
L’acte de vente contenait la clause suivante: “Il est
expressément convenu entre les dites parties qu'il ne
sera construit sur le dit terrain aucune boucherie, tan-
nerie, manufacture, etc.” Puis suivait cette clause:
“ 1l est encore bien entendu que-toute batisse, qu’éri-
gera le dit acquéreur sur le dit terrain, sera en ligne

avec celle du dit vendeur.” Comme on le voit, 'acqué-

reur ne dit pas qu’il s'engage * pour lui, ses hoirs et
ayants cause,” ni que son engagement était une charge
sur 'immeuble qu’il achetait, ou méme une condition
de la vente. La cour Supérieure (Papineau J.) a con-
sidéré que la servitude n’était pas suffisamment établie.
En appel, ce jugement fut infirmé, Monk J., dissident.

M. le juge Tessier disait :—
La question s’éléve donc: est-ce 14 une servitude ou une simple
obligation personnelle. Vide art. 414 Code Civil.

(1) 24 L. C. Jur. 49.
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Les autorités sont nombreuses sur ce point, et pour n’en citer qu’une
seule, je référe & Toullier, 3 volume, No. 588, ol la question estclai-
rement discutde.

I1 est done important de distinguer quand le droit est imposé pour
un fonds ou seulement stipulé en faveur de la personne. Sila con-
cession énonce qu’il ait été concédé pour Iutilité d’un autre fonds il ne
peut y avoir de doute, quand méme le droit ne serait pas qualifié de
servitude. Cette qualification n’est pas nécessaire, tout service imposé
sur un fonds en faveur d’un autre fonds est essentiellement une servi-
tude. La nature d’un droit se détermine par sa qualité plutot que par
la dénomination qu’on lui & donnée.

Idem, vide No. 589,

La seconde question c’est de savoir si cette servitude est exprimée
d’une maniére certaine, précise et suttisante. N’est-elle pas trop vague?
Je crois qu’elle est facile & comprendre ; cette stipulation est d’nsage
ordinaire dans les grandes villes. Si cette stipulation veut dire quel-
que chose, que veut-elle dire ? Il faut lui donner le sensle plus raison-
nable.

Le juge en chef Dorion, s'appuyant aussi sur 8 Toul-
lier No. 588, dit :

According to the Civil Code, art. 499, “ A servitude is a charge im-
posed upon one property for the benefit of another.”

When the charge is designated in the deed as being a servitude, or
when it is declared to be for the benefit of a property belonging to
another, there can be no diffienlty that it is a servitude.

‘When, however, the character of the charge is not sufficiently indie-
ated by the deed, it must be determined by.the nature of the obliga-
tion, and if, from the circumstances, the obligation appears to have
been stipulated for the personal advantage of the creditor, without
reference to his property, it will be considered as a personal right, and
will not follow his property, although it may follow that upon which
it is imposed according to the conditions of the stipulation. If, on
the contrary, the charge is either necessary to the enjoyment of the
property of the obligee, or confers upon it some substantial advantage
sufficient to indicate that it was for the property and not for the per-
son of the creditor that it was imposed, then it will be considered as
a real servitude created on the property of the obligor in favour of
that of the obligee and following the two properties in whatever hands
that may pass.

Dans les deux autres causes, il s’agissait de servitudes
créées avant le Code
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La premiére est celle de Murray v. MacPherson (1),
ot la cour d’Appel, composée de LaFontaine, J.C., et
Aylwin, Duval et Caron JJ., jugea que 'obligation par
une partie em un partage, de laisser un chemin sur sa
portion de terre, et d'y faire ef macadamiser une voie de
trente pieds de largeur, est une servitude et charge
réelle. La cour Supérieure avait décidé qu’il n’y
avait pas servitude. Sur appel de ce jugement, I'appe-
lant se fondait sur ce qu’aucune forme d’expression
n’est requise pour constituer une servitude, et qu'il
suffit d’'une intention bien marquée de grever un fonds
en faveur d’'un autre. La Cour a 'unanimité accueillit
ce raisonnement et infirma le jugement de la Cour
Supérieure. '

3.Considering that the said acte de partage contains a certain stipulation
to the following effect, viz : “That the said James Patterson shall also
be bound, and doth hereby promise, bind and oblige himself to make,
at his own costs and expense, in the course of the present summer, a
road......... whereof thirty feet in the centre shall be gravelled.........

4. Considering that the right settled by the parties, by and in virtue

of the aforesaid stipulation, is a droit réél, in the nature of a servitude
ete.

Il faut bien remarquer que la clause de I'acte de par-
tage ne disait pas que Patterson s’obligeait “lui ses
hoirs et ayants cause ”’, ni que 'immeuble était chargé
de ce chemin et de cet ouvrage (qui devaient étre faits
une fois pour toutes), ou que les parties en faisaient
une condition du partage. Ajoutons que la décision
dans la cause de Murray v. MacPherson (1) a recu
I’'approbation du Conseil privé dans celle de Dorion v.
Le Séminaire de Montréal (2).

L’autre décision, sur laquelle je désireattirer I'atten-
tion, est celle de Mondelet v. Roy (3), décidée encore par
la Cour d’Appel en 18%2, par Monk, Tessier, Cross et
Baby JJ. La servitude en question avait été créée en
1811, dans un partage entre deux seigneurs. Les par-
tageants s'obligeaient mutuellement “ de ne bétir aucun
moulin a farine ou & scie pour leur compte particulier

(1) 5 L. C. R. 359, (2) 5 App. Cas. 370.
(3) 4Dor. Q. B. 7.
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a une lieu & la ronde des dits moulins & farine” etc.
Pas de mention de leurs successeurs, ni des héritages
servant et dominant. Mais cela résultait des circon-
stances et de la nature du contrat. La Cour Supérieure
(Sicotte J), jugea qu’il n'y avait pas servitude, mais
simplement une obligation personnelle. En appel, la
cour décida, au contraire, que l'acte de partage avait
créé une servitude réciproque en faveur de chaque por-
tion de la seigneurie partagée.

Il ne me reste plus qu'd examiner la prétention de
I'intimé que la servitude dese clore avait été contraciée
sous une condition purement facultative de la part de
son auteur. Il veut appliquer l'article 1081 du code
civil correspondant & D’article 1174 du Code Napoléon
(qui, cependant, a omis le mot purement), conforme
d’ailleurs au droit romain et l'ancien droit francais.
Tous les auteurs enseignent que 'obligation contractée
sous la condition, si voluero, si je le veum; st ¢a me platt,
ou st je le juge d propos, n'est pas valable. Pothier,
(1), pense qu’il y a une vraie obligation lorsque je
promets de vous donner quelque chose, si je le juge
raisonnable, puisque, dit-il, je suis obligé au cas que
cela soit raisonnable. Demolombe, Larombiére et Du-
ranton disent que Pothier fait une fausse interpré-
tation d'un texte d'Ulpien, sur lequel il s'appuie. Ils
observent néanmoins que la condition si cels est raison-
nable, n'est pas facultative. Larombiére en dit autant
de ces mots: Si je suis confent ; mais Demolombe le
critique. Duranton et Marcadé admettent 1’obligation
contractée en cestermes Quand je voudrai, Cum voluero
en faisant la distinction du droit romain que Pothier
et Delombe rejettent. "Savigny est d'opinion que la
convention de vendre 3 Paul, sous la condition s’ le
veut dans un délai déterminé, est nulle, tandis que
Ducaurroy et Ortalan sont d’avis contraire. Demolombe

(1) Obligations, n. 48.
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et Fenet concluent que I'indication d'un délai déterminé
n’est pas méme essentielle, tandis que Merlin—et son
sentiment a été consacré par deux arréts—enseigne tout
Topposé. Tel est I'état de la doctrine en France, qui
est développée au long dans Demolombe (1); et il faut
bien avoueér qu’'elle est loin d’étre satisfaisante. Mar-
cadé est peut-étre le commentateur qui soit arrivé a la
conclusion la plus juste et la plus pratique. Selon ce
profond jurisconsulte (2), il faut distinguer trois classes
de conditions potestatives, dont les deux prex;rxiéres,
mais non la derniére, emportent la nullité dont parle
Particle du Code.

~ Ce sont 1° celles dont V’objet consiste in ipsd voluntale, et qui signi-
fient nettement st voluero ; 2° Celles qui consistent bien in facto, mais
dans lesquelles ’accomplissement ou V’abstention, du fait dépend telle-
ment de la fantaisie du débiteur qu’elles sont exclusives de ’existence
d’un lien et équivalent au si woluero; 3° Enfin, celles dans lesquelles
les circonstances sont telles que le débiteur ne puisse faire accomplir
ou défaillir le fait qu’en s’imposant un préjudice, une géne, qui for-
ment pour le créancier une garantie contre le caprice de ce deblteur,
ou en procula.nt 4 ce créancier un ava,ntacr 2 qlll lui offre une compen-
sation & linaccomplissement de la promesse. Ces derméres seules
échappent & la disposition de notre article.

L’intimé est précisément dans le cas de la _’_q‘gl_s_leme
classe des conditions que distingue Marcadé. Ses a au-
teurs ne pouvaient faire defaillir le fait de la c]oture
qu en sunposant non .seulement une gene, mais un
véritable préjudice, celui de laisser les moissons de 'ile
du Milieu aux dégats des animaux de la Commune-
Ce préjudice inévitable était dés Porigine une garantie
pour le seigneur contre le caprice de son censitaire.
Enfin, 'avantage de laisser les animaux de la Com-
mune-errer sur l'ile du Milieu, tant que la cléture ne
serait pas faite, procurait aux habitants dela Commune
une évidente compensation & l'inaccomplissement de
la promesse.

Enfin Gilbert sur Slrey, sur l'article 1174, dit que
T'obligation qui dépend non de la seule volonté du

(1) Vol. 25, no. 313, suiv. (2) Vol 4, p. 464.
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débiteur, mais d’un fait qu’il est toujours en son pou-
voir d’exécuter, est valable et il cite un grand nombre
d’autorités & I'appui de cette proposition. Si nous con-
sultons l'intention du Seigneur de Berthier et de Mac-
cauly, il ne peut y avoir de doute que l'obligation de
clore I'lle du Milieu & l’épreuve des animaux de la
Commune devait &tre exécutée, lorsqu’il y aurait une
habitation et des grains & protéger. Clest ce que vou-
laient dire ces mots, s’il le juge nécessaire. Ce temps
sera plus ou moins éloigné, mais lorsqu’il arrivera, le
propriétaire de I'tle du Milieu devra exécuter son obli-
gation ; en attendant il devra souffrir les animaux de
la Commune. 1l y a simplement suspension de l'obli-
gation par un événement qui arrivera dans le cours
naturel des choses. Cette nécessité se fait sentir depuis
cinquante & soixante ans et méme au deld; c'est 'in-
timé et ses auteurs qui en ont jugé ainsi par leurs
actes, en faisant la cloture sans interruption depuis un
temps immémoria), et je ¢rois que I'intimé a mauvaise
grace aujourdhui de venir prétendre que ce qui a éfé
fait était purement facultatif. Il doit étre tenu de
clore son ile et de souffrir les animaux de la Commune
si sa cloture n’est pas bonne et valable.

En décidant ainsi, nous ne faisons que nous confor-
mer aux jugements et ordonnances des intendants du
pays qui enjoignent aux propriétaires d’habitations
d’en cloturer la devanture et qui déclarent que les
habitants de Berthier jouiront pleinement et paisible-
ment de leur commune, sans se cloturer. Méme si le
doute était permis—ce que je ne congois pas—sur le
point de savoir si le titre de concession contient}une
servitude conventiounelle, je crois qu'en face de ces
jugements et de ces ordonnances, qui font encore®la
loi entre les parties, notre devoir serait de décider que
la servitude de cléturer 1'tle du Milieu en faveur de
V'ile de la Commune a été établie par la loi.
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Finalement, je suis d’opinion d'accorder un titre-
nouvel aux termes du contrat de concession, et de I'in-
terpréter dans le sens que je viens d’'indiquer. Je serais
encore d’avis de condamner l'intimé & payer a I’appe-
lant $50 pour les dommages du passé et aux dépens
devant toutes les cours.

Appeal allowed wilh costs.

Solicitor for the appellants: J. B. Brousseau.

Solicitors for the respondent: Robidoux & Chénevert.

J. ALEXANDER STEVENSON, et al.

(PETITIONERS)eeeeeereiirsieeeraaeeieeeennns APPELLANTS;
AND
THE CITY OF MONTREAL.............. RESPONDENT ;
AND )
RICHARD WHITE ...cvciiiviiiiciennns «.MIS-EN-CAUSE.

ON APPEAL FROM 'THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Jurisdiction—Expropriation of lands—Assessments—Local im-
provements—Fulure rights—Title to lands and tenements—R. S, C. c.
135, 5,29 (b); 56 V.c. 29,5 1 (D).

A by-law was passsed for the widening of a portion of a street up to a
certain homologated line, and for the necessary expropriations
therefor. Assessments for the expropriations for certain years
having been made whereby proprietors of a part of the street
were relieved from contributing any proportion to the cost,
thereby increasing the burden of assessment on the properties
actually assessed, the owners of these properties brought an action
to set aside the assessments. The Court of Queen’s Bench affirmed
a judgment dismissing the action. Onan application for leave to
appeal :

Held, that as the effect of the judgment sought to be appealed from
would be to increase the burden of assessment not only for the
expropriations then made, but also for expropriations which
would have to be made in the future, the judgment was one from
which an appeal would lie, the matter in controversy coming
within the meaning of the words “and other matters or things
where the rights in future might be bound,” contained in subsec.
(b) of sec. 29 Supreme and Exchequer Courts Act, as amended by
56 Viet. ch. 29, sec. 1.
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\lff MOTION before a judge in chambers, pursuant to

STEVENSON section 46 of “The Supreme and Exchequer Courts

THE Act,” to have the security approved on an appeal from

M((J)EE;R;):L. the judgment of the Court of Queen’s Bench for Lower

—  Canada (appeal side), rendered on the 17th day of
December, 1896. : '

A sufficient statement of the facts as shown upon

the application is given in the judgment of Mr. Justice

Sedgewick now reported.
Weir in support of the motion.
J. A. Rilchie, conira.

SEPGEWICK J.—The facts out of which this case
arose may be briefly stated as follows:

Stanley street, in the city of Montreal, runs in a
northerly and southerly direction and extends from
Osborne street to the confines of Mount Royal Park,
being intersected at right angles by Osborne, Dorches-
ter, St. Catherine and Sherbrooke streets. From -
Sherbrooke street to its northerly limit it extends for
a distance of 585 feet. Prior to the proceedings which
gave rise to this action it had been determined by the
corporation of the city that that portion of this street
between Sherbrooke and St. Catherine streets, which
was then of the width of 80 feet, should be widened
to an additional width of 20 feet, or to 50 feet in all,
and a by-law was passed fixing a line 20 feet back
from the original line of the street, up to which the
properties upon said street should he expropriated for
the purpose of carrying out the intended widening of
the street. Thereupon a part of the property on this
homologated line between Sherbrooke and St. Cather-
ine streets was expropriated ahd an assessment roll
prepared by which the cost of the widening, so far as
the expropriation in question was concerned, was cast
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upon all the immoveable property situated, not only
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between St. Catherine and Sherbrooke streets, but also Sravensox

to the north of Sherbrooke street; in other words, the
burden of the cost was distributed over the properties
on Stanley street from St. Catherine street to the

2.
TeE
CItYy oF

MONTREAL.

extrere northerly limit of Stanley street. This assess- SedgewickJ,

ment roll was attacked by Mr. Richard White, a pro-
prietor of an immoveable on that part of Stanley street
to the north of Sherbrooke street, who claimed that his
property should not be assessed for the widening of
Stanley street, because the upper part of Stanley
street, as that part north of Sherbrooke street may be
called, was, as he alleged, a private and not a public
street. This contestation proceeded to judgment, and
in June, 1894, the Superior Court maintained the con-
tentions of Mr. White, and quashed the assessment
roll.

Further expropriations to carry out the proposed
widening of Stanley street, between St. Catherine and
Sherbrooke streets, were then proceeded with in the
years 1891, 1892 and 1898, and assessment rolls were
prepared by which the whole cost of these expro-
priations was thrown upon the proprietors on Stanley
street, between St. Catherine and Sherbrooke streets,
and no part of the cost upon Mr. White or other pro-
prietors on Stanley street north of Sherbrooke street.

Thereupon Messrs. Stevenson, Greene and Graham,
who seek to appeal in this case, filed petitions asking
to have these various assessment rolls set aside on the
ground that their assessments were considerably aug-
mented by the improper release of the property on
Stanley street north of Sherbrooke street from any
portion of the assessment. Mr. White was brought
into the case to defend his interests. He contended,
among other things, that that part of Stanley street
north of Sherbrooke street could not be subjected to
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1897  any part of the burden of the assessment, first,
Srevenson because the judgment of June, 1894, was res judicata,
T:I.E and binding on the petitioners, and settled this point;
Crty or  and secondly, because if not now a private street, it, by
MOITAL' agreement with the corporation, was made a public
Seag_‘i‘_vick']- street only on condition that the properties on that
part of the street should not be liable to bear any part

of the cost of widening the street.

The petitioners joined issue on these pleas, and the
case came before the court below for judgment, and
the Superior Court held, first, that the judgment of
June, 1894, in the action between Mr. White and the
city of Montreal, was res judicala, and established the
fact that the portion of the street north of Sherbrooke
was a private street, and therefore not liable to assess-
ment, and secondly, even if that point had not been
settled by the judgment, the petitioners had failed to
prove that the street was not a private street. This
judgment was up held by the Court of Queen’s Bench
for Lower Canada, and from this latter judgment the
petitioners now seek to appeal.

The application in the first instance came before the
registrar, who decided that in view of the importance
of the case, and in view of the fact, which was men-
tioned to him by counsel, that several of the judges of
.the Court of Queen’s Bench for Lower Canada had de-
cided to refuse leave to appeal to this court, he ought
to refer the application to the judge on the rota, and
it therefore came before me in the ordinary course, and
I heard counsel for the various parties interested.

After giving the matter careful consideration, I have
come to the conclusion that the security should be
‘allowed and the parties permitted to prosecute their
appeal before this court. The only question to be de-
termined on this applicatipn is as to whether the case
is one coming within section 29 (5) of the Supreme
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and Exchequer Courts Act, which now reads as
follows: '

No appeal shall lie under this Act from any judgment rendered in
the province of Quebec in any action, suit, cause, matter or other
judicial proceeding wherein the matter in controversy does mnot
amount to the sum or value of $2,000, unless such matter, if less than
that amount—

(0) Relates to any fee of office, duty, rent, revehne or any sum
of money payable to, Her Majesty, or to any title to lands or tene-
ments, annual rents and other matters or things where the rightsin
future might be bound.

And narrowing the question to be decided still
further, it is, whether the appeal is one which comes
within the words of this section “ and other matters or
things where the rights in future might be bound.”

It is true that Mr. Weir, for the appellants, contended
that this matter was one which “relates . . . to

title to lands or tenements,” but I think no
question of title within the meaning of this section is

involved, and that the sole question is as to whether
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any future rights within the meaning of the last

clause of the section, might be bound by this judg-
ment.

Many cases were cited to me bearing nupon the con-
struction of this statute, but there is one which is not
easily to be distinguished from the present case, Les
Ecclésiastiques de St. Sulpice v. The City of Montreal (1).
I do not think that any of the later cases impair the
effect of this case, which, moreover, was decided before
the alteration in the statute which changed the words
“such like matters or things,” as originally used in
the section, to “ other matters or things.” The effect
of the change has been to widen and not restrict the
scope of the section. The section as it now stands has
been considered in several cases, particularly Chamber-

land v. Fortier (2), and O’ Dell v. Gregory (8). In the

(1) 16 Can. 8. C. R. 399. (2) 23 Can. 8. C. R. 371.
(3) 24 Can. S, C. R. 661.
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latter case the only point decided was that the statute
as amended does not apply to personal rights. The
rights questioned in the present case are certainly
not personal rights, but, if not real rights, are at least
analogous to real rights, and therefore, in my opinion,
within the contemplation of the statute. The question
is whether certain properties on Stanley street shall
bear a greater or lesser burden of taxation, not only as
the result of the expropriations which have already
been made, but as the result of expropriations to be
hereafter made for the purpose of carrying out the
widening of Stanley street to the full width of the
homologated line. This appeal will settle the liability
of the properties of these petitioners, not only as re-
gards the assessments already made, but the liability
of such properties for assessments to be made in the
future as the result of further expropriations upon the
basis of the homologation. That further expropria-
tions are contemplated as necessary, and will be made,
and further assessments imposed similar to those in
question herein, is established beyond dispute by the
papers which have been put in on the application
before me. |

Upon consideration of all the cases bearing upon the
subject, I have come to the conclusion that this appeal
comes within the effect of s.s. (b) of s. 29, as it now
stands, and that the application should be allowed. I
therefore allow it with costs fixed at the sum of $25 to
the appellants.

. The order will go nunc pro tunc as of the 26th day of
January last, when the application was first heard
before the registrar.

Motion allowed with costs.
Solicitors for the appellants: Weir & Hibbard.

Solicitors for the respondent: Roy & Ethier.
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JAMES McGOEY (PLAINTIFF)....co.......APPELLANT; 1897

AND *Feb, 25.
SARAH ELIZABETH LEAMY (DE- '
FENDANT)....oovvueeereesesnsnansnssanessnansss RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Action en bornage—Future rights—Title to lands—E. 8. C., c.
135, 5. 29 s.5. (b)—54 & 55 V. ¢. 25, 8. 3—56 V. c. 29, 5. 1.

The parties executed a deed for the purpose of settling the boundary
between contiguous lands of which they were respectively pro-
prietors, and thereby named a provincial surveyor as their referee
to run the line. The line thus run ‘being disputed, M. brought
an action to have this line declared the true boundary, and to re-
vendicate a disputed strip of land lying upon his side of the line
so run by the surveyor :

Held, that under R. 8. C., ¢. 135, s. 29, s.5. (b), as amended by 56
V. c. 29, 8. 1, (D), an appeal would lie to the Supreme Court of
Canada, first, on the ground that the question involved was one
relating to a title to lands, and second, on the ground that it
involved matters or things where rights in future may be bound.
Chomberland v. Fortier (23 Can. 8. C. R., 371), referred to and
approved.

APPEAL from the decision of the Court of Queen’s
Bench for Lower Canada (appeal side), reversing the
judgment of the Superior Court in the District of
Ottawa, which maintained the plaintiff’s action with
costs.

The circumstances giving rise to the action were as
follows : The plaintiff and defendant being owners of
contignous lands in the Township of Hull, in the
County of Ottawa, between which no regular division
line appears to have existed, entered into an agreement
in writing before a notary public to have the line

* PRESENT :—Sir Henry Strong C.J., and Gwyune, Sedgewick, King
and Girouard JJ.
13
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established by a provincial land surveyor therein
named, and thereby bound themselves to abide by the
survey and report to be made by him in conformity
with such agreement as indicating the boundary line
between their respective lands.

The survey was made accordingly, and a line re-
ported as the true line of delimitation between the
lands which was agreeable to the plaintiff, but the de-
fendants refused to acquiesce in the line so determined,
or to sign the procés-verbal of the survey, and con-
tinued to occupy a strip of land on the plaintiff’s side
of the line so defined, which appeared by affidavits
filed to be valued at less than $2,000.

The plaintiff brought his action to have the said line
declared to be the true boundary between such lands,
to enjoin the defendant against trespassing beyond it,.
and to be declared the owner and put into possession
of the disputed strip of land, and further, to have
boundary marks placed, and so forth.

The Superior Court adopted the surveyor’s' report
and granted the conclusions of the plaintiff’s action.
On appeal the Court of Queen’s Bench reversed the
judgment and held that the report and procés-verbal of
the surveyor did not bind the parties.

Geoffrion Q.C. and L. N. Champagne for the respond-
ent moved to quash the appeal for want of jurisdic-
tion on the grounds that the matter in controversy
did not amount in value to $2,000 ; that the action was
in the nature of an action merely to establish a boun-
dary, and did not relate toa title to lands or tenements
or otherwise come within the classes of actions
appealable from the courts of the Province of Quebec
under the provisions of the 29th section of The
Supreme and Exchequmer Courts Act as amended.
Hood v. Sangster (1) ; Wineberg v. Hampson (2); and

(1) 16 Can. 8. C. R. 723. (2) 19 Can. S. C. R. 369.
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The Emerald Phosphate Companyv.The Anglo-Continental

195

1897

Guano Works (1) ; were cited in support of the motion. MGory

Foran Q.C. contra. This court has frequently enter-
tained appeals in actions en bornage; McArthur v.
Brown (2) ; The Bell's Asbestos Co. v. The Johnson’s Co.
(8); Mercier v. Barette (4); Grasett v. Carter (5); Cass.
Dig. 2 ed. vo. “ Boundary;” and even in possessory
actions (en complainte); Pinsonnault v.” Hébert (6);
Chamberland v. Fortier (7).

This action affects a title to lands, and by the decision
rights in future may be bound within the meaning of
thestatute as amended. Actions enborrage may,and this
action does, seek the revendication of lands; 6 Laurent,
no. 167. It is a mixed action; Nouveau Denizart, Vo.
“ Bornage;" and the obligation to set houndaries strongly
savours of the realty; 1 Mourlon, Code Civil, p.835; 7
Laurent, no. 428 ; 8 Poullain du Parc, p. 12. Weclaim
that the notarial agreement is to be read as including
the surveyor’s report, thus constituting a conveyance
and part of a chain of title to the disputed strip of land.
See 2 Aubry and Rau, section 199. We are a step in
advance of the action under art. 971 C.C. P, and
actually demand a declaration of our title, as well as
to have boundary marks placed and fences constructed
with the object of preventing troubles in the future.
The judgment under appeal destroys our title and bars
further action on our part. Hood v. Sangster (8) only
affected personal rights of a value under $2,000, whilst
in The Emerald Phosphate Company v. The Anglo-Con-
tinental Guano Company (1) no boundary line had
been run and no real right to specific lands was
affected. ’

(1) 21 Can. S. C. R. 422. (5) 10 Can. 8. C. R. 105.
(2) 17 Can. 8. C. R. 6L (6) 13 Can. S, C. R. 450.
(3) 23 Can. 8. C. R. 225. (7) 23 Can. 8. C. R. 371.
(4) 25 Can. 8. C. R. 94. (8) 16 Can. S. C. R. 723.

13%

v.
LEawmy.



196

1897

At
McGory
V.
Leauy.

The Chief
Justice.

SUPREME COURT OF CANADA. [VOL. XXVIL

The judgment of the court was delivered by

THE CHIEF JUSTICE (oral).—The Supreme and Ex-
chequer Courts Act, as amended by the statutes of
1891 and 1893, extends the jurisdiction of this court to
controversies involving questions of “ title to lands or
tenements, annual rents, or other matters or things
where rights in future may be bound,” and it seems
clear that this case comes within these provisions on
two points.

First, the question is one which relates to a title to
lands.

If the parties had agreed to the line in the first
instance between themselves the plaintiff would have
been entitled to a piece of land in possession of the
defendant.

It appears that the parties executed a notarial deed
for the purpose of settling the boundary between con-
tiguous lands of which they were respectively pro-
prietors, and thereby constituted a provincial land
surveyor, therein named, their referee to run the line,
and it is upon his report made in conformity with the
agreement that the action is based. So far as the pre-
sent motion is concerned the deed must be regarded as
if it had in fact contained the report of the surveyor
as subsequently made, and thus read it constitutes a
title to lands and tenements.

 The case of Wineberg v. Hampson (1) referred to on
the motion depended on the jurisdiction as settled by
the statute before the amendments mentioned, and is
referred to and distinguished in Chamberland v. Fortier
(2), as having been overruled by the amending Acts.
This latter case determined that the court has juris-
diction-in cases of servitude, and it must be followed
in cases like the present.

(1) 19 Can. S. C. R. 369. (2) 23 Can, 8. C. R. 371
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On the other point, although the action is not actually
in the form of an action en bornage, the plaintiff seeks
such relief as is usually granted in such cases, which
is in effect to have the boundaries established for the
purpose of quieting the titles to the contiguous lands,
and under the present practice the form of action is
immaterial. In such a case the rights in future of the
parties would certainly be bound by the judgment.
Therefore, on this ground also the court has jurisdic-
tion to hear the appeal. The motion must therefore
be refused with costs.

Motion refused with cosis.

Solicitor for the appellant: T. P. Foran.
Solicitors for the respondent : Rochon & Champagne.

DEMERS v. THE BANK OF MONTREAL.

Appeal—Interlocutory order—Trial by jury—Final judgment—R. S. C.
¢. 135, s. 24—Arts, 348-350. C. U. P.

APPEAL from a decision of the Court of Queen’s
Bench for Lower Canada (1) affirming the judgment
of the Superior Court by which the application of the
defendant to have the issues in the cause tried by a
jury under arts. 348-350, C. C. P., was refused on the
ground that the action was not founded on a debt,
promise or agreement of a mercantile nature.

A motion was made by the respondent (plaintiff),
to quash the appeal taken by the defendant, on the
ground that the judgment appealed from was rendered
upon a proceeding which was interlocutory only and
was not a final judgment within the meaning of “ The
Supreme and Exchequer Courts Act.”

*PRESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King
and Girounard JJ. '

&1) Q. R. 5 Q. B.535.
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1897 The Supreme Court of Canada, after hearing counsel
Dmumrs for and against the motion, quashed the appeal with
T'E’['E costs on the ground that the decision appealed from
Bavk o was an interlocutory judgment only from which no
MOTAL' appeal could lie under the provisions of R. 8. C. ¢. 135
and amending acts.

Appeal quashed with costs.
Fitzpatrick Q.C. and Ferguson Q.C. for the motion.

Lane contra.

1897 THE CANADIAN COLOURED COT-

' APPELLANTS;
om0,  TON MILLS (DEFENDANTS)...........}

AND

ELIZABETH TALBOT (PLAINTIFF)......RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.
Negligence—Defective machinery—Ewidence for jury.

T. was employed as a weaver in a cotton mill and was injured, while

assisting a less experienced hand, by the shuttle flying out of the

. loom at which the latter worked, and striking her on the head.
The mill contained some 400 looms, and for every forty-six there
was a man, called the “loom fixer,” whose duty it was to keep
them in proper repair. The evidence showed that the accident
-was caused by a bolt breaking by the shuttle coming in contact
with it, and as this bolt served as a guard to the shuttle the lat-
ter could not remain in the loom. The jury found that the
breaking of the bolt caused the accident, and that the “loom
fixer ” was guilty of negligence in not having examined it within
a reasonable time before it broke. T. obtained a verdict, which
was affirmed by the Court of Appeal.

Held, Gwynne J. dissenting, that the “loom fixer ** had nnt performed
his duty properly ; that the evidence as to negligence could not
have been withdrawn from the jury; and that, as there was
evidence to justify their finding, the verdict should stand.

Per Gwynne J., that the finding of the jui‘y that the negligence con-
sisted in the omission to examine the bolt was not satisfactory, as
there was nothing to show that such examination could have pre-
vented the accident, and there should be a new trial.
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APPEAL from a decision of the Court of Appeal for
Ontario, sustaining the verdict for the plaintiff’ at the
trial.

The facts of the case are set out in the above head-
note.

Martin Q.C. for the appellants.
Tate for the respondent was stopped. by the court.

The judgment of the majority of the conrt was de-
livered by:

THE CHIEF JUSTICE (oral).—The injury to the plain-
tiff was due to fhe breaking of the bolt, and the only
question is whether or not there is proof of negligence
on the part of the servants of the company sufficient
to justify the verdict. ‘

I quite agree with the ruling of the court below
that the plaintiff had no cause of action at common
law, but I think she was entitled to recover under the
Act of 1892.

Mr. Justice Osler was of opinion that the case could
not have been withdrawn from the jury, and refers
especially to the evidence of Bradley, whose duty it
was to look after the looms. This witness states that
although notified that something was wrong with the
loom at which the accident occurred he did not ex-
amine it. I entirely agree with the view taken by
Mr. Justice Osler that there was evidence for the con-
sideration of the jury, and further, that there is no
ground for a new trial.

The appeal is dismissed with costs.

GWYNNE J.—I am of opinion that the appeal should
be allowed and a new trial ordered. The answers of
the jury to the questions submitted to them are not
sufficient to maintain the plaintiff’s action ; that'action
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can only be sustained by proof that the loom out of
which the shuttle proceeded which caused injury to
the plaintiff was defective in some particular which
could and should have been discovered by the defend-
ant or his servants, and repaired so as to prevent the
occurrence of the accident by which the plaintiff was
injured, but the jury have not found that there was
any defect in the loom, or if any, in what it consisted,
so that it has not been proved whether it was of such
a nature that the non discovery ofit by the defendants
or their servants in charge of the factory, and the non
repair of the defect, constituted negligence for which
the defendants are responsible. For this reason I am
of opinion that there should be a new trial.

‘Appeal dismissed with costs.
Solicitors for the appellants: Martin & Martin.
Solicitors for the respondent: Carscallen & Cahilil.
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CONTROVERTED ELECTION FOR THE ELEC- 1897

TORAL DISTRICT OF THE CITY OF *Fob. 16.
WINN IPEG. *Mar. 24,

HUGH JOHN MACDONALD (RE- )
SPONDENT).cuvun vens Cieeesases ceniiirarienn } APPELLANT;

AND

- OWEN DAVIS AND XKENNETH
SUTHERLAND (PETITIONERS)..

ON APPEAL FROM THE DECISION OF MR. JUSTICE DUBUC.

§ RESPONDENTS.

CONTROVERTED ELECTION FOR THE ELEC-
TORAL DISTRICT OF MACDONALD.

NATHANIEL BOYD (RESPONDENT)....... APPELLANT; 1897

AND *Feb, 17.
EDWY WILLIAM SNIDER |(P *Mar, 24,
E-
TITIONER) eeevveerererereerereeseenson. . g RESPONDENT.

ON APPEAL FROM THE DECISION OF THE COURT OF
QUEEN’S BENCH FOR MANITOBA.

Election petition — Service — Copy — Status of petitioner — Preliminary
objection.

On the hearing of preliminary objections to an election petition to
prove the status of the petitioner a list of voters was offered with
a certificate of the Clerk of the Crown in Chancery which, after
stating that said list was a true copy of that finally revised for
the district, proceeded as follows : “ And is also a true copy of a
Jist of voters which was used at said polling division at and in re-
lation to an election of a member of the House of Commons of
Canada for the said electoral district * * which original list
of voters was returned to me by the returning officer for said

*PRESENT :—Sir Hem'y Strong C.J. and Gwynne, Sedgewick, ng
and Girouard JJ.
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electoral district in the same plight and condition as it now ap-
pers, and said original list of voters is now on record in my office.”

Held, that this was, in effect, a certificate that the list offered in evi-
dence was a true copy of a paper returned to the clerk of the
Crown by the returning officer as the very list used by the deputy
returning officer at the polling distriet in question, and that such
list remained of record in possession of said clerk. It was then
a sufficient certificate of the paper offered being a true copy of the
list actually used at the election. Richelisu Election Case (21
Can. 8. C. R. 168) followed.

APPEAL from decisions of Mr. Justice Dubuc in the
‘Winnipeg case, and the Court of Queen’s Bench in the
Macdonald case, overruling preliminary objections to
the petitions filed against the return of the respective
appellants.

The appeal was limited in each of these cases to two
grounds. 1. That the petitions were not properly
served. 2. That the status of the petitioners was not
proved. The first ground was not strongly pressed on
the argument, and is not dealt with by the judgment
of the court on this appeal. '

The evidence offered in each case to prove status
was a copy of a list of voters containing the name of
the petitioner, to which was annexed a certificate of
the Clerk of the Crown in Chancery. In the Winni-
peg case the certificate was as follows:

I, Samuel E. St. O. Chapleau, the undersigned Clerk of the Crown
in Chancery for Canada, do hereby certify that the foregoing list is
a true copy of the list of voters of polling division number seven in
the electoral district of the city of Winnipeg, Man., which remains of
record in my office, and is also a true copy of the list of voters which
was used at said polling division, at and in relation to an election of
a member to the House of Commons of Canada, for the said electoral
district, holden on the sixteenth and twenty-third days of June, A.D.
1896, held pursuant to a writ of election issued therefor and dated the
twenty-fourth day of April, A.D. 1896, which original list of voters
was returned to me by the returning officer for said electoral district
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in the same plight and condition as it now appears, and said original 1897

list of voters is now on record in my office. WIWNNVIPEG
Dated at Ottawa, this twenty-second day of August, A.D. 1896. ELECTION
[Sgd.]  SamvEs E. Sr. O. CHAPLEAT, Casz.
g c.c.c.o. E C.C.C.C. Macponarp
Seal. ELECTION
CASE.

The following was the certificate in the Macdonald —
case :

I, Samuel E. St. O. Chapleau, the undersigned Clerk of the Crown
in Chancery for Canada, do hereby certify that the furegoing list, con-
sisting of two pages, and containing 231 names, is a true copy of the
list of voters for polling district number thirteen, in the electoral dis-
trict of Macdonald as finally revised for the year 1894, under “The
Electoral Franchise Act,” and as used at and in relation to au election
of a member of the House.of Commons of Canada for the said elec-
toral district, holden in the sixteenth and twenty-third days of June,
1896, held pursuant to writ of election issued therefor and dated the
twenty-fourth day of April, A.D. 1896, which original list of voters
was returned to me by the returning officer for said electoral district
in the same plight and condition as it now appears, and said original
list of voters is now on record in my office.

Dated at Otttawa, this Sthday of August, A.D. 1896.

[Sgd.]  Samuven . ST, O. CHAPLEAT,
C.C.C.C. c.c.c.c.
g Seal. E

It was contended that these certificates were not suf-
ficient ; that the Richelieu Election Case (1) decided that
it was necessary to prove that the petitioner’s name was
on the list actually used at the election, and the Clerk
of the Crown in Chancery could not certify to a copy
of the list so used, as he could have no knowledge,
except by information from others, that it was such a
copy. The objections were dismissed by the court
below in both cases.

Stewart Tupper Q.C. for the appellants. The peti-
tioner must prove his status. Stanstead Election Case
(2) ; Bellechasse Election Case (3).

(1) 21 Can. 8. C. B. 168. . (2) 20Can. 8. C. R. 12.
(3) 20 Can. 8. C. R. 181.
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1897 . The certificates of the Clerk of the Crown in Chancery
Wmnsteze are worthless as he professes to certify to a fact of
EIé‘iC:EI}"N which he can have no knowledge. See Richelieu

——  Election Case (1).

Mﬁﬁgﬁﬁ’ Howell Q.C. and Chrysler Q.C. for the respondents.

CasE. Petitioners having voted in primé facie evidence of

status. Rez.v. Gordon (2). In re Stormont (8).

The appellants. have not made out the strong case
required on preliminary objections. Shelburne Election
Case- (4).

The judgment of the court was delivered by:

GwYNNE J.—The grounds of appeal in these cases
are identical. By the 21st section of the Electoral
Franchise Act, 49 Vict. ch. 5, as amended by 58 Vict.
ch. 8, it is enacted that after the lists for the several
polling districts have been finally. revised the revis-
ing officer shall prepare the final list of voters in the
form prescribed in the Act and shall certify the original
list as corrected and so finally settled in the form E
set out in the schedule to the Act. Then in subsection
8 it is enacted that copies in duplicate of such revised
lists shall be prepared by the revising officer who shall
retain one copy and forward the other by registered
letter, to the Clerk of the Crown in Chancery at Ottawa.
Then by subsection 7 it is enacted that the Clerk of
the Crown in Chancery as such lists are received by
him shall cause them to be printed by the Queen’s
Printer, and after the verification of the printed copy
by the revising officer who has prepared such list
he shall transmit a sufficient number of such
printed copies to such revising officer. It is ‘thus
apparent that the duplicate copies of such finally
revised list of which one is retained by the revising

(1) 21 Can. 8. C. R. 168. (3) Hodgins Elec. Cas. 21.
(2) Leach C. C. 515, (4) 14 Can. 8. C. R. 258.
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officer in each district, and the other transmitted by 1897

him to the Clerk of the Crown in Chancery, are dupli- Wrxzrena

cate originals of the finally revised lists in the several Eléics“gom

electoral divisions. So likewise the printed copy
MACDONALD

first prepared by the Queen’s Printer from the list™ grgomox

furnished to him by the Clerk of the Crown in Chan- CAsE

cery after verification by the revising officer who pre- Gwynne J.

pared the list as required by subsection 7 may also be

said to be a duplicate original of the list as finally

revised. Itis in this view as it appears to me that

the 32nd section of the said Electoral Franchise Act as

amended by the said Act 58 Vict. ch. 8, enacts that

the revising officer, the Clerk of the Crown in Chancery

and the Queen’s Printer shall supply certified copies

of the said lists finally printed and verified as herein-

before provided to any person applying for the same

and paying therefore, &c., &c.

2. Every copy of a list of voters supplied by the
revising officer, the Clerk of the Crown in Chancery,
or the Queen’s Printer, and certified by any one of
such officers as correct in the form E in the schedule to
the Act shall be deemed to be an duthentic copy of
such list.

Now the form E is that prescribed for the certificate
to be attached by the revising officer to the finally
revised lists, duplicate originals of which he is, as
above shown, required to prepare and to transmit one
to the Clerk of the Crown in Chancery, and is as
follows :

“I, ——, thé undersigned revising officer for the
electoral district of do hereby certify that the
foregoing list is a lrue copy of the list of voters for
polling district number , in the said electoral
district as finally revised (or, as finally revised and
corrected on appeal as the case may be) for the
year under the Electoral Franchise Act.” Now
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it appears to me, I confess, to be free from doubt that
the only document in the Queen’s Printer’s possession
which would enable him to give a certificate in the
above form is the copy printed by him from the list
furnished to him by the Clerk of the Crown in Chan-
cery, after verification thereof by the revising officer
who had prepared the list as required by the above
subsection 7 of section 21, and that therefore such
verified printed copy may, as I have said, be well
regarded also as a duplicate original of the list as
finally revised, with which, upon the copy proposed
to be certified by the Queen’s Printer being compared
he may give a certificate in the form prescribed, and
that such certificate shall be sufficient evidence that
the copy so certified is an authentic copy of the list as
finally revised and of which it is certified to be a copy,
so the Clerk of the Crown in Chancery can only certify
a copy presented to him for his certificate in the form

. prescribed upon comparing it with the duplicate

original of the list as finally revised transmitted to
him by the revising officer under the subsection 8 of
the above 21st section, or possibly he might consider
himself to be justified in giving his certificate upon
satisfying himself that the list presented to him for
his certificate was one of the copies printed by the
Queen’s Printer from the printed copy verified by the
revising officer and furnished to the Queen’s Printer.
But this 82nd section does not appear to contemplate
giving the character of authenticity in evidence to
any document that is not certified (by whomsoever it
may he certified whether by the revising officer, the
Clerk of the Crown or the Queen’s Printer) to be a
true copy of the list as finally revised by the revising
officer of the electoral district under consideration,
that section does not give authenticity or validity to
any other certificate.
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Then by the Dominion Elections Act 49 Vie. ch. 8, 1897
sec. 18, it is enacted that the returning officer for each Wmyirza
electoral district shall forthwith upen the receipt of a E%I;O:;ON
writ of election, obtain from the revising officer of the —
electoral district for which he is returning officer, at Mﬁi’;gﬁrﬁn
least one copy of the list of voters as finally revised (?ﬂ
and certified by the revising officer and then in force Gwynne J.
for each of the polling districts in such electoral dis-
trict, &c., &c.

Then by section 80, subsection b, it is enacted that
on a poll being granted the returning officer shall
furnish each deputy returning officer with a copy. of
the Ilist of voters in the polling district for which he is
appointed, each copy being first certified by himself or
by the revising officer for the electoral district in which
such polling district is situate.

Then by section 41 it is enacted that subject to the -
provisions thereinafter contained all persons whose
names are registered on the list of voters, for polling
districts in any electoral district, in force under the
provisions of the Electoral Framchise Act on the day of
the polling at any election for such elecloral district, \
shall be entitled to vote at any such election, and no
other person shall be entitled to vote thereat. Then
in section 42 is inserted an enumeration of the persons
who although registered as voters on the /st as finally
revised by the revising officer under the Electoral
Franchise Act are by section 41 disqualified and ren-
dered incompetent to vote, namely, judges, revising
officers, returning officers and others. The persons
here named are the only persons deprived of the quali-
fication to vote conferred wpon them by their names
being registered on the lists as finally revised by the
revising officers.

The Acts of the leglslature, always dealing as they
do with the list of voters actually used by a deputy

\
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returning officer at an election as a copy of the original
list as finally revised by the revising officers, there is
nothing in the Acts providing for the possible bat un-
likely occurrence of an error or errors in the copy fur-
nished tothe deputy returning officers by reason of the
names of one or more voters which are registered
upon the finally revised list as voters being by mistake
omitted in the copy furnished to a deputy returning
officer. Such an omission could only take place by
error, and although by the provisions of the Act as to
the deputy returning officer furnishing ballot papers
to all persons coming forward to vote, the deputy re-
turning officer by reason of such name or names being
so by error omitted from the copy of the list furnished
to him might refuse to give to such party or parties,

_ballot papers, and so they might be unable to have

their votes recorded, yet in such a case it would be
more proper to say that those persons were by such
neglect and error of some person deprived of the power
to exercise their absolute inextinguishable right to
vote by reason of their being registered on the list as
finally revised under the provisions of the Dominion
Franchise Act. They cannot with any propriety be
said to be disfranchised or at all disqualified and de-
prived of their right to file a petition to set aside an
election under 49 Viet. ch. 9, sec. 5. Their status as
petitioner in such a petition would, in my judgment,
be unaffected by such an error. But for the judgment
of this court in the Richeliew Case (1) 1 should have
no doubt that upon an issue calling in question the
status and qualification of the petitioner in an election
petition a copy of the finally revised list in force under
the Electoral Franchise Act certified by the revising
officer or by the Clerk of the Crown in Chancery to be .
a true copy of such finally revised list upon which the

(1) 21 Can. 8. C. R. 168.
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name of the petitioner appeared to be registered as a 1897
- qualified voter, was conclusive évidence of his status Winsieze
and qualification to file the petition. This court, bow- EI‘CE::;?N
ever, in that case decided otherwise, and held that such  —
a certified copy was of no use whatever, and that the “%;?cﬁé}’;p
only certificate which would be of any use was a cer- (?A;'E'
tified copy of the copy actually used by the deputy Gwynne J.
returning officer al the election under consideration, =~
which certificate the court held could be given by the
Clerk of the Crown in Chancery. In the present cases
the petitioners respectively produced copies of a list of
voters whereon their names respectively appeared.
That in the Winnipeg case was intituled and
headed : “List of voters, 1894, for the polling dis-
trict no. 7,in the city of Winnipeg, in the electoral
district of Winnipeg,” that being the polling district
under consideration in that case. At the foot of this
list is a certificate purporting to be a copy of a cer-
tificate of the revising officer of that electoral district
in the words following :
I, David M. Walker, the undersigned revising officer for the elec-
toral district of Winnipeg? do hereby certify that the foregoing list
consisting of three pages, and containing 507 names, is a true copy of
the list of voters for polling district number seven, in the electoral
district of Winnipeg, as finally revised for the year 1894, under the
Electoral Franchise Act. '
Dated at Winhnipeg, 20th March, 1896.
(Sgd.) D. M. WALKER,
Immediately under this is a certificate signed by the
Clerk of the Crown in Chancery, in the words fol-
lowing : ‘. o
- I, Sammel E. St. O. Chapleau, the undersigned Clerk of the
Crown in Chancery for Canada, do hereby certify that the foregoing
list is a true copy of the list of voters of polling division number
seven in the electoral district of the city of Winnipeg, Man., which.
remains of record in my office, and is also & true copy of the lis’t (_)f
voters which was used at said polling division at and in relation to

an election of a member of the House of Commons of Canada for the
14 :
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gaid electoral distriet holden on the sixteenth and twenty-third days
of June, A.D. 1896, beld pursuant to a writ of election issued therefor,
and dated the twenty-fourth day of April, A.D. 1896, which original list
of voters was returned to me by the returning officer for said electoral
district in the same plight and condition as it now appears, and said
original list of voters is now on record in my office.

Dated at Ottawa, this twenty-second day of August, A.D. 1896,

SaMuEL E, S1. 0. CEHAPLEAT,
c.c.c.c.

The list of voters produced in the Macdonald case
was intituled and headed : *“ List of voters, 1894,
for polling district no. 13 of Portage la Prairie, East
Centre, in the electoral district of Macdonald,” (that
being the polling district under consideration in that
case). At the foot of this list is a certificate signed
by the Clerk of the Crown in Chancery in the words
foliowing :

I, Samuel E. St. 0. Chapleau, the undersigned Clerk of the Crown
in Chancery for Canada, do hereby certify that the foregoing list con-
sisting of two pages and containing 231 names, is a true ¢opy of the
list of voters for polling district number thirteen in the electoral dis-
triet of Macdonald, as finally revised for the year 1894, under the
Electoral Franchise Act, and as used at and in relation to an election
for a member of the House of Commons, holden on the sixteenth and
twenty-third days of June, 1896, held pursuant to writ of election
issued therefor and dated the twenty-fourth day of April, A.D. 1896,
which original list of voters was returned to me by the returning
officer for said electoral district in the same plight and condition as it

now appears and said original list of votersis now on record in my
office.
Dated at Ottawa this 8th day of August, A.D. 1896,

SamuEL E. St. O. CHAPLEAU.

These certificates appear to have been framed in the
above form under the erroneous impression that the
decision of this court in the Richelien case was that
certified copies both of the list as finally revised by
the revising officer and in force under the Electoral
Franchise Act, and of the copy which was actually
used by the deputy returning officer at an election



VOL. XXVIL] SUPREME COURT OF CANADA. 211

brought into contestation by an election petition, must  :897
be produced in support of the status and qualification Winxirre
of the petitioner, and the learned counsel for the Elgf:;‘m
appellants in his argument before us contended that —
the cortificates of the Clerk of the Crown in Chancery “%f,’;c‘;’;g;"
produced in these cases were defective in both charac- CasE.
ters, that is to say both as certificates that the copies Gwynne J.
produced were respectively true copies of the lists as =
finally revised by the revising officer under the Elec-

toral Franchise Act as the lists applicable to the
elections under consideration, and also as certificates

that the copies produced are respectively true copies

of the lists or copies of lists which were actually used

by each of the deputy returning officers at the polling

districts under consideration. His objection to the
certificates in so far as related to the question whether

the list produced in the Macdonald case was a true

copy of the list as finally revised by the revising

officer under the Electoral Franchise Act was that

it is not in the form E prescribed by the statute
inasmuch as it does not state the year to which the

list relates as required by the form prescribed by the

statute, so as to show that it was the list in force at

the -election in question. This objection does not

appear to be open upon the certificate in the Macdonald

case which is in the form E as prescribed in the

statute in so far as relates to the lists as finally

revised is concerned, but as the decision in the
Richelien case is, that certified copies of the list as

finally revised under the Electoral Franchise Act can-

not be received at all in evidence of a petitioner’s

status to file an election petition when such status is

called in question it is unnecessary now to deal with

that part of the certificates. The learned counsel’s

main argument, however, was that the certificates

were wholly defective in so far as they purport

14%
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1897  to be certificales that the copies produced are true
Wiriree copies of lists or rather of the copies of lists which

Elé‘ic:l:o“' were actually used by the deputy returning officers
——  at the respective polling districts under consider-
MacpoxaLD

Funomos 2tion. His argument was that the statute cannot
CasE.  be construed as contemplating the Clerk of the Crown
Gwynne J. in Chancery giving a certificate of the truth of a
™ fact of which he has not in virtue of his office or of
his duties as Clerk of the Crown in Chancery any

direct knowledge whatever, of which he can know
nothing except by bearsay or information from others,

or as giving any statutory authenticity to such certifi-

cate if inadvertently or otherwise given; that the
utmost that the. statute can contemplate the Clerk of

the Crown in Chancery certifying so that any effect
should be given to his certificate is as to copies of
documents coming under the provisions of the statute

into his custody and care in the character of his office.

as Clerk of the Crown in Chancery; that by the
express terms of section 32 of the Electoral Franchise

Act the only certified copy there referred to as being

given authenticity to when certified by him is a copy

of the lists finally printed and verified under the Elec-

toral Franchise Act, a duplicate original of which the

21st section provides shall be furnished to him by the
revising officer, and -that the only other section
authorizing the Clerk of the Crown in Chancery

to give any certificate which shall be received in
evidence at all is the 114th sec. of 49 Viec. ch. 8§,
which enacts that: “The Clerk of the Crown in
Chancery may deliver certified copies of any writ,

list of ~voters, poll books, returns, reports, and other
documents ¢n his possession relating to an election
except ballot papers, and such copies so certified shall

be received as primd farie evidence before any election

judge or court, or before any court of justice in
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Canada.” Now the argument of the appellant’s
counsel is that this section -only authorizes, and
cannot be construed as authorizing more, the Clerk
of the Court in. Chancery to certify copies of docu-
ments in his custody as such Clerk of the Crown as
true copies of such documents in his possession, and
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that as the Clerk of the Crown has no knowledge and Gw-y:n-e J.

can have no knowledge of what list of voters was
actually used by any deputy returning officer, the only
certificate ‘which he-can give to which any effect is
given by the 114th section must be a certificate that
a paper signed by him is a true copy of a copy of a list
‘of voters as returned to him by the returning officer as
the list which was actually used by the deputy re-
furning officer at a particular election, and which is in
his possession, and such & certificate, the argument is,
can only under the section be received as primd facie
evidence that the copy certified is a true copy of the
paper returned to the Clerk of the Crown in Chancery
by the returning officer as having been the one used
by the deputy returning officer, and not as evidence
of the fact that the paper so returned by the returning
officer was in truth the list or copy which the deputy
returning officer had actually used, and in support of
his argument the learned counsel dwelt upon’ certain
passages in the judgment in the Richelien case which
he relied upon as supporting his contention. The
argument of the learned counsel appeared to me, I
confess,” a very able argument in support of a con-
tention that, a list certified by the Clerk of the Crown
in -Chancery to be a true copy of the list as finally re-
vised by the revising officer having force at a particu-
lar election, was conclusive evidence of the status and
qualification of ‘a petitioner in an election petition
upon its being made to appear that the petitioner was
registered upon such list as'a qualified voter, and not
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1897  disqualified by sec. 42 of 49 Vict. ch. 8, if that
Winseee question had not been concluded in the negative by
EE?LC:;?N the Richelieu case, but while that case remains unre-

—  versed we must give effect to it. To a point urged
“%}?EDC‘;?:;D upon behalf of the petitioners that they had respec-

CasE.  tively voted at the election, and ihat this fact was suf-
GwyTne J. ficient proof of their status as persons having a right to

—  vote, the learned counsel for the appellants argued

that such evidence was quite insufficient, and in sup-
port of his argument he relied upon certain passages
in the judgment in the Richelieu case, among which
was the following: *“In dealing with a question of
evidence, courts do not permit facts susceptible of
proof to be established by mere influence from other
facts from which they are not necessary conse-
~quences,” and he contended that the fact of a person
voting in the name of a person upon the list of voters
qualified to vote at an election was no evidence pre-
sumptive or otherwise that the person so voting was
the person entitled to vote in that name.

Upon the whole, I think that as the Richelieu case
decides, as 1 understand the judgment, that the best
evidence of the status of a petitioner in an election pe-
tition to file the petition is a certiied copy of the

. copy which was actually used by the deputy return-
ing officer at the polling division in question, and that
such certificate can be given underthe provisions of the
statute by the Clerk of the Crown in Chancery from
the papers in his possession, I think we must con-:
strue that case as holding that such a certificate as the
Clerk of the Crown in Chancery can truthfully give,
viz: that the copy certified by him is a true copy of a
paper returned to him by the returning officer as the
very list used by the deputy returning officer at the
polling district in question, and that such list remains
of record in possession of the Clerk of the Crown



VOL. XXVIL] SUPREME COURT OF CANADA.

in- Chancery, is sufficient within the decision of the
Richelieu case. The certificates given are, I think, to
this effect, and so are admissible as primé facie evidence
of their truth; and construing the decision in the
Richelien case as above, I think the status of the pe-
titioners primd facie established, and that the appeals
in these cases must be dismissed.
Appeals dismissed with costs.

Winnipeg Case :

Solicitors for the appellant: Macdonald, Tupper,

Phippin & Tupper.

Solicitor for the respondents: F. H. Howell.

Macdonald Case :

Solicitors for the appellant: Macdonald, Tupper,
Phippin & Tupper.
Solicitor for-the respondent: H, M. Howell.

CONTROVERTED ELECTION FOR THE ELEC-
TORAL DISTRICT OF THE WEST
RIDING OF ASSINIBOIA.

NICHOLAS FLOOD DAVIN, (RESPOND-
ENT) tenencerromianeetnnreanenrtmearneatrniness

AND
JOHN McDOUGALL, (PETITIONER).......RESPONDENT.

ON APPEAL FROM A DECISION OF MR. JUSTICE
RICHARDSON.
Appeal—Election petition—Preliminary objection—Delay in filing—O0b-
Jections struck owt—Order in chambers—R. S. C. ¢. 8, s. 50,

}APPELLANT ;

The Supreme Court refused to entertain an appeal from the decision of
a judge in chambers granting a motion to have preliminary
objections to an election petition struck out for not being filed
in time. Such decision was not one on preliminary objections
with s, 50 of the Controverted Elections Aet, and if it were no
judgment on the motion could put an end to the petition.

*PRESENT :—3ir Henry Strong C.J. and Gwynne, Sedgewick, King
and Girouard JJ.
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}fﬂ APPEAL from a decision of Mr. Justice Richardson,
AsgINIBOIA jn- chambers, granting a motion by-the petitioner to
ELECTION

Case. have preliminary objections to the petition struck out.

— - An election petition was filed against the return of

the appellant in the general election for the House of
Commons on June 22nd, 1896. Preliminary objec-
tions to the petition were filed with the clerk of the
court on August 3rd, the fifth day after service of the
petition, at 2.30 p.m. An ordinance of the North-west

- Territories, Judicature Ordinance no. 6 of 1893, sec. 17,
subsec. 1, provides that during the summer vaca-
tion, which comprises the months of July and August,
the office of the clerk shall be closed at 1 p.m.

A summons was taken out by the petitioner, return-
able before Mr. Justice Richardson in chambers, call-
ing upon the appellant to show cause why the objec-
tion should not be struck out as not having been filed
within five days after service of the petition as required
by sec. 12 of the Controverted Elections Act, R. 8. C,
ch. 9. On return of the summons the:learned judge
held that the five days had expired at 1 p.m. on
August 8rd, and that the objections were not properly
filed and that the petition was at issue. An appeal
was taken to the Supreme Court from that decision.

McIntyre Q.C. for the appellant, referred on the
merits to Rolker v. Fuller (1); Bothwell Election
Case (2).

Howell Q.C. and Chrysler Q.C. for the respondent.
The court has no jurisdiction to'entertain this appeal.
It is not an appeal from a decision on preliminary
objections and no decision: on the matter can put an
end to the petition. See Salaman v. Warner (3).

MecIntyre in reply cited Powell on Appellate J uris-
diction (4).

(1) 10 U. C. Q. B. 477. (3) [1891] 1. Q. B. 734.
(2) 9 Ont. P. R. 486. (4) Pp. 104,371,
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SEDGEWICK J.—A petition in this case was duly 1897
presented under the Dominion Controverted Elections agsrnrsora
Act, and was served on the appellant on the 29th of Efélfs"gm‘
July, 1896. Preliminary objections -were presented ——
and filed on Monday the 8rd of August folloWing, but Seagf_;_wmk J.
at half past two o’clock in the afternoon. Section 12
of the Act provides that such objections must be pre-
sented within five days after service of the petition,
and the Judicature Ordinance, no. 6 of 1893, sec. 17,
subsec. 1, enacts that the office of the clerk of the court
shall on Saturdays and during vacation be closed at
one o’clock in the afternoon.

On the 2nd of September the respondent took out a
summons calling upon the appellant to show cause
why the preliminary objections should not be struck
out or otherwise disposed of, subsequently giving
notice that on the hearing of the motion he intended
to take the ground that the preliminary objections had
not been filed within the five days prescribed by the
Act, inasmuch as they had been filed after one o’clock
on the Monday referred to. Upon the hearing of this
motion—a motion to strike from the files, or otherwise
dispose of theobjections—the learned judge, Mr. Justice
Richardson, gave judgment sustaining the contention
that the respdndent was too late in filing his objections,
and that the petition was therefore at issue. In other
words, he held that he could not hear the objections
upon their merits, and up to the present time there
has been no judgment passed in respect to the validity
of any of them. It'is from this decision that this ap-
peal is taken, and a motion has been made before us to
quash on the ground that this court has no jurisdiction
to entertain it. ‘

We are all of opinion that this motion must prevail.
Section 50 of the Act is as follows:
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13897 50, An appeal shall lie to the Supreme Court of Canada under

Assﬁom this Act by any party to an election petition who is dissatisfied with
ELgoriony  the decision of the court or a judge :

CasE. () From the judgment, rule, order or decision of any court or
S\edg:w‘?ck 3 judge on any preliminary objection to an election petition, the
>~ "allowance of which objection has been final and conclusive, and has
put an end to such petition, or which objection if it had been allowed
. would have been final and conclusive, and have put an end to such
petition ; Provided always that, unless the court or judge appealed
from otherwise orders, an appeal in the last mentioned case shall not
operate as a stay of proceedings, nor shallit delay the trial of the
petition :

(b) From the judgment-or decision on any question of law or of
fact of the judge who has tried such petition. 38 V. ¢. 11 s, 48 part ;

42 V. ¢. 39 8. 10.

It is only then in two cases that an appeal to this
court is ‘provided for, first, from the judgment on a
preliminary objection, and secondly, from a judgment
of the trial judges upon the trial. But it is not from a
judgment upon all preliminary objections that an ap-
peal lies. The objection must be of such a character
as, if allowed, would put an end to the petition.

For two reasons the objection to our jurisdiction
must prevail. First, the judgment appealed from
was not a judgment upon a preliminary objection. It
was only a judgment upon a motion to set aside a pre-
liminary objection. As I have said, there has as yet
been no judgment upon these objections. They may
have been well or ill founded. There has been no
decision on that, and it is only from such a decision
that an appeal lies. I need not elaborate this point
further, as much that the learned Chief Justice has
just said in dealing with the Marquette case (1)
applies equally here. i

And secondly, even if this were a judgment upon a
preliminary objection, it is not that kind of objection
that the statute covers. The judgment upon the
motion before the court below did not put an end to

(1) See next page.
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the petition. Had the judgment been the other way, 1897
and he had decided that the objections were filed in Agsrnrmora
time, that likewise would not have put an end to the EI(‘}FLCSTEION
petition.

For these reasons we think the appeal should be
quashed with costs.

We deliberately refrain from expressing an opinion
upon the merits of the judgment appealed from. As
we have no jurisdiction the merfts are not before us.

Sedgewick J.

Appeal quashed with costs.
Solicitors for the appellant :- Hamilton & Jones.
Solicitor for the respondent : H. A. Robson.

CONTROVERTED ELECTION FOR THE ELEC-
TORAL DISTRICT OF MARQUETTE.

WILLIAM G. KING (PETITIONER)..........APPELLANT ;, 1897

AND *Feb, 17,17,

*Mar 24,
WILLIAM J. ROCHE (RESPONDENT)......RESPONDENT. —

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
MANITOBA.

Appeal—Preliminary objections—R. S. C., ¢. 9, ss. 12 and 50—O0Order dis-
missing petition—Afidavit of petitioner.

The appeal given to the Supreme Court of Canada by The Contro-
verted Elections Act (R. S.C.,c. 9, s. 50), from a decision on pre-
liminary objections to an ‘election petition can only be taken in
respect to objections filed under sec. 12 of the Act.

No appeal lies from a judgment granting a motion to dismiss a
petition on the ground that the affidavit of the petitioner was,
untrue.

APPEAL from a decision of the Court of Queen’s
Bench for Manitoba, reversing the judgmgnt ofa Judge

*PRESENT :—Sir Henry Strong C.J., and Gwynne, Sedgewick, King
and Girouard JJ. '
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in Chambers, and granting a motion to dismiss the

Manqoerre petition filed against the return of the respondent.

Euxcrion
CASE,

The petition was filed on the 29th, and served on
respondent on the 81st, of July, 1896. Nothing further
was done until September 30th, when the petitioner,
King, was examined under section 14 ofthe Controverted
Elections Act, and on October 3rd notice was given to
petitioner of a motion to strike the petition off the
files of the court on the ground that the affidavit pre-
sented with the petition was false, and not that re-
quired by the Act. It seemed that on the examination
the petitioner had admitted that he had no knowledge
of the truth or otherwise of the facts sworn to in his
affidavit.

The motion was heard before Mr. Justice Killam,
who held that the matter should have come up on pre-
liminary objections filed within five days from the
date of service of the petition, and he dismissed it.
On appeal to the full court his judgment was reversed
and the order to strike the petition off the files made.
The petitioner then took an appeal to the Supreme
Court.

Tupper Q.C. for the respondent, moved to quash the
appeal as not coming within section 50 of the Act which
is the only section conferring jurisdiction, citing The
Glengarry Election Case (1) ; King’s Election Case (2);
Gloucester Election Case (3).

Howell Q.C. and Chrysler Q.C. for the appellant,
contra. This was really a preliminary objection, and
an order could be made under section 64 of the Act

‘extending the time for filing. See Cunningham on

Elections (4); In re Dufferin (5) ; Inre Palmer (6).

(1) 14 Can. S. C. R, 453. (4) P. 253.
(2) 8 Can. 8. C. R. 192 " (5) 4 Ont. App. R. 420.
(3) 8 Can. L. C. R. 204. (6) 22 Ch. D. 88,
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Judgment was reserved on the motion and the
hearing on the merits postponed.
The judgment of the court was delivered by :

THE CrIEF JUsTICE.—Thisis an appeal from an order
of the Court of Queen’s Bench of the Province of Mani-
toba, made on the 28th of December, 1896, whereby the
court allowed an appeal from an order of Mr. Justice
Killam, and ordered that the petition presented by the
present appellant in the matter of this election, con-
troverting the return of therespondentand also proceed-
ings therein, be stayed. The petition was filed on the
29th of July, 1896, and was served on the respondent on
the 81st of July. No preliminary objections were filed
under section 12 of the Controverted Elections Act,
R. 8. C, ch. 9, and the petition, therefore, under
section 13 of the same Act was at issue on the 6th of
August. On the 80th of September, 1896, pursuant
to an order made by the learned Chief Justice of
Manitoba, under the provisions of section 14 of the
Act, the appellant was examined before a special
examiner. On the 3rd of October the respondent
served on the appellant a notice of motion to * strike”
the petition off the files of the court, on the ground
that the affidavit presented with the petition pursuant
to the requirements of section three of 54 &
55 Viet. ch. 20, “was false and was not such an
affidavit as was required by the statute, and that the
presentation of the petition was an abuse of the
process of the court.”

‘This motion having been heard before Mr. Justice
Killam, was by him dismissed with costs, and an order
to that effect dated the 20th of Octobér was drawn up
which was reversed by the order of the full court,
which is the subject of this appeal.

‘Mr. Justice Killam™ held that the objection to fur-
ther proceedings on the petition based on the dis-
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1897 closures contained in the examination of the petitioner
Marguerre Was one which could only be taken by preliminary
Elg::éfm objections under section 12, filed within five days
—  after the service of the petition, and could not be taken
T?SS?ilclff by motion. The three learned judges who heard the
—  appeal in banc were of opinion that the deposition of
the petitioner shewed that his affidavit accompanying
the petition was untrue, and that the presentation of

the petition was an abuse of the process of the court.

On the appeal coming on to be heard before this
court, the learned counsel for the respondent took the
preliminary objection, which was also insisted on in
the respondent’s factum, that this court had no juris-
diction to entertain this appeal, inasmuch as it was not
authorized by section 50 of R. 8. C., ch. 9.

This section 50,which exclusively confers jurisdiction
on this court in the matter of election appeals, is as
follows : .

An appeal shall lie to the Supreme Court of Canada under this Act
by any party to an election petition who is dissatisfied with the de-
cision of the courf or a judge.

(@) From the judgment, rule, order or decision of any court or
judge on any preliminary objection to an election petition, the allow-
ance of which objection has been final and conclusive, and has put an
end to such petition, or which objection, if it had been allowed, would
have been final or conclusive and have put an end to such petition.
Provided always that unless the court or judge appealed from other-
wise orders, an appeal in the last mentioned case shall not operate as
a stay of proceedings, nor shall it delay the trial of the petition.

(b) From the judgment, or decision, on any question of law or of
fact of the judge who has tried such petition.

Subsection (b) was originally introduced by the first
Supreme and Exchequer Court Act, of which it formed
the 48th section. In the Charlevoiz Election Case (1),
it was determined that subsection (b) conferred no
jurisdiction on this court to entertain an appeal from
the decision of the court to which the petition had

(1) 2 Can. 8. C. R. 319.
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been filed, or a judge, on a preliminary objection. 1897
Subsequently to this decision, subsection (¢) was passed Marqurrrs
as an amendment or addition to the Controverted Elgfgéw
Elections Act. '
The determination of the question now before us on T}‘ﬁsﬁlcl;f’f
the motion made by the respondent to quash thisap- —
peal, must therefore depend on the jurisdiction con-
ferred on this court by subsection (a) of section 50.
Can we, having regard 1o the language of this pro-
vision, and to that of subsections 12 and 18, and to for-
mer decisions of this court, hold that the order of the
Court of Queen’s Bench was “ a judgment, rule, order
or decision” on a preliminary objection, within the
meaning of subsection {a) ?
We are all of opinion that the ‘ preliminary ob-
jection” referred to in this section, means a prelimi-
nary objection under section 12. The preliminary
objection there defined must within five days after the
service of the petition be “ presented in writing,” and,
a copy of it must be filed for the petitioner within the
same limited period of five days. In the present case
none of these requisites were complied with. No pre-
liminary objections were presented in writing within
the prescribed time, nor was any copy filed for the
petitioner. The petition having been filed on the
29th and served on the 31st of July, it was not until
the 8rd of October, some nine weeks after the service
that notice of the motion to remove the petition
from the files was served. In the meantime the pe-
tition was at issue under section 13, and was ripe for
trial on the merits. It was therefore manifestly then
too late to present preliminary objections under section
12, and the notice of the motion made before Mr.
Justice Killam cannot be regarded as such a proceeding.

In the Gloucester Case (1) our late brother Fournler

said :
(1) 8 Can. S. C. R. 204.
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1897 I am also of opinion that an appeal will only lie from a decision
MA;%T{E;JTTE on a preliminary objection which must be filed within the time pre-
Ergoriony Scribed by the statute, and if not filed within the specified time it
CasE.  cannot be treated as a preliminary objection,
The Chief ~ In the same case Mr. Justice Henry said :

Justice. . - - :
— I think the preliminary objections referred to are those which are

to be filed by the respondent. The question is whether we have
jurisdiction in an appeal when those objections have not been adjudi-
cated. Now I take it it must be limited to such preliminary objec-
tions.

In the same case I find in my reported judgment

the following passage:

I think it is quite clear that under the Controverted Elections Act
of 1874, and under the statute of 1879 (Supreme Court Amendment
Act) we have only jurisdiction provided the preliminary objection is
one of the kind which originally, and before this jurisdiction on
appeal was conferred, was authorized by the statute to be filed.

In the Quebec County Case (1) Mr. Justice Gwynne
said :

The cause and matter of the petition was at issue upon the merits
at the expiration of five days from such dismissal of the prelimirary
objections, and no other preliminary objection in the sense in which
that term is used in the statute, or so as to make any decision thereon
appealable to this court, conld therefore be taken.

In the same case Mr. Justice Henry (2) thus stated
his view of the practice: '

Preliminary objections are provided by the statute to be tried
before a judge, and they are, in my opinion, such as are taken within
the prescribed five days.

It therefore appears from the decisions quoted from,
as well as from the plain construction of the statute,
that the jurisdiction of this court (which in the case
of election petitions, as in all other cases, is a limited
statutory jurisdiction) is confined to appeals from the
decision of the judge who tries the petition, and from
the decision of the court or judge upon preliminary
objections presented and filed within five days after
the service of the petition, pursuant to section 12.

(1) 14 Can. 8. C. R. 452. (2) P. 444.
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It follows that in the present case we have no juris-
- diction and cannot interfere with the decision appealed
against. »

In the Lunenburg case (1), which will be decided pre-
sently, we have come to a conclusion adverse to that
of the Court of Queen’s Bench of Manitoba, upon what
may be called the merits of the motion to take the
petition off the files, and one which also differs from
that-of Mr. Justice Killam, but in that case we were
able to entertain the a.bpeal, for the reason that the
objection was raised in due form and within the pre-
scribed time as a preliminary objection.

Any anomaly resulting from the different conclu-
sions in the two cases is the necessary result of the
. legislation which regulates the jurisdiction of this
court.

The appeal must be quashed with costs.

Appeal quashed with costs.
Solicitor for the appellant : H. M. Howell.
Solicitor for the respondent: J. Stewart Tupper. -

(1) See next.page.
15
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CONTROVERTED ELECTION FOR THE ELEC-
TORAL DISTRICT OF THE COUNTY
OF LUNENBURG.

CHARLES EDWIN KXAULBACH,

(RESPONDENT) . 1vvvveeereensereseressnenens ; APPELLANT

AND

JOHN DREW SPERRY (PETITIONER)... RESPONDENT.
‘ON APPEAL FROM THE DECISION OF MR. JUSTICE HENRY.

Election petition—Preliminary objections—Afidavit of petitioner—Bona
Jides—EBxamination of deponent—Form of petition—R. 8. C. ¢. 9
—54 & 55 V. ¢. 20, 5. 3 (D). :

By 54 & 55 V. c. 20, sec. 3, amending The Controverted Elections
Act (R. S. C.c. 9) an election petition must be accompanied by
an affidavit of the petitioner “that he has good reason to believe
and verily does believe that the several allegations contained in
the said petition are true.” The petitioner in this case used the
exact words of the Act in his affidavit.

Held, that the respondent to the petition was not entitled on the
hearing on preliminary objections to examine him as to the
grounds of his belief.

Held further, that it was not necessary that the petition should be
annexed to or otherwise identified by the aflidavit as in case of
an exhibit the references in the aftidavit being sufficient to show
what petition was referred to.

Tt is no objection to an election petition that it is too general (as by
the act it may be in any prescribed form) if it follows the form
that has always been in use in the Province. Moreover any in-
convenience from generality may be obviated by particulars.

APPEAL from a decision of Mr. Justice Henry of the
‘Supreme Court of Nova Scotia, dismissing preliminary
-objections to an election petition filed against the
return of the appellant at the general election for the
"House of Commons on June 23rd, 1896.

*PRESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King
.and Girouard JJ.
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The petition filed against the return of the respond- 1897
ent was accompanied by an affidavit of the petitioner, Lynensuze
as required by the amendment to the Controverted EI(‘}TST?N
Elections Act, 54 & 55 Vict. ch. 20, sec. 8, that he —
had reason to believe and did believe that the allega-
tions in said petition were true. The respondent filed
preliminary objections, among which were the follow-

‘lng‘

“3. The petition herein is not in any prescnbed form
and not in the form prescribed by the Dominion Con-
troverted Elections Act or by any rules of court made
under said Act.

“18. Said alleged affidavit does not in any way refer
to the petition herein and it does not appear that the
petition referred to in said alleged affidavit is the
petition herein.

“26. The said John Drew Sperry had not at the time
he swore to the said affidavit any reasonable grounds

to believe and he did not believe that the material
allegations in the said petition were true.

“27. The said petitioner had not any reasonable
grounds to believe that the several allegations in the
said petition were true and the said aflidavit was
irrelevant and scandalous and made without any
sufficient information or reasonable grounds for belief
within the meaning of the statute, and was and is an
abuse of the practice and proceedings of this honour-
able court and an evasion of the said statute and a
frand on the court.”

Counsel for the appellant wished to examine the
petitioner as to his affidavit which was refused by the
judge who heard the preliminary objections, all of
which were dismissed, the following judgment being

~ pronounced on objection no. 18:
“The principal contention before me was that the
affidavit of the petitioﬁer presented at the time of the

15%
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1897  presentation of the petition should have had the
Lunexsure petition annexed to it and should have referred to the
Elélf:;fm petition as so annexed, or should have had it identified
—  as an exhibit and referred to it as such. The practice
books and some decisions were referred to, to show
that exhibits to affidavits must be verified in either of

these ways. _

T am of the opinion that the practice referred to does
not govern the present question. According to that
practice an exhibit must be proved in a certain way.
In order to be proved by an affidavit an exhibit must
be so marked and so referred toas to be distinctly
identified. The one must be proved, made evidence,
by the other, without the aid of anything extrinsic.

“In the present case the affidavit was not used for
the purpose of making the petition evidence. It was
used for the purpose of complying with the statute
which provided that at the time of the presentation of
the petition there should be presented therewith a
certain affidavit by the petitioner. The references to
the petition in the affidavit are ample, if the case isnot
governed by the practice referred to, to show what
petition is referred to. I think it is sufficient that it
has been provedthat the statute was complied with.”

This appeal was then brought from the judgment
dismissing the preliminary objections.

W. A. B. Ritchie Q.C. for the appellant referred
to Reg. v. Hulme (1); Reg. v. Holl (2).

Russell Q.C. and Congdon for the respondent.
The judgment of the court was delivered by :

Kixa J.—This is an appeal from an order of Henry
J., dismissing preliminary objections to an election
~ petition.

. " (1) L. R. 5Q. B. 377. (2 7Q.B.D. 575.
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The main point in the appeal arises from the pro- 1897
visions of the Act 54 & 55 Vict. ch. 20, sec. 8, providing Lonevsure
for the presentation of an affidavit at the time of the Elé’i‘fé_‘m
presentation of the petition, and is raised by the 26th —

and 27th of the preliminary objections. King J.

26. The said Jobn Drew Sperry had not at the time he swore to the
said affidavit any reasonable grounds to believe, and he did not believe,
that the material allegations in the said petition were true.

27. The said petitioner had not any reasonable grounds to believe
that the several allegations in said petition were true, and the said
affidavit was irrelevant and scandalous and made without any sufficient
information or reasonable grounds for belief within the meaning of
the statute, and was and is an abuse of the practice and proceeding: of
this honourable court, and an evasion of the said statute, and a frand
on the court.

The matter came on for hearing in a summary way
before Mr. Justice Henry, and the following extract
from the minutes of the learned judge shows what
took place respecting the matter of the above recited
objections :

Mr. Borden wishes to call or cross-examine petitioner as to his
affidavit for the purpose of showing that there were no reasonable
grounds for the allegations therein contained. I reserve my decision
as to this, . -

At a later stage of the hearing the learned judge
noted his refusal to allow the petitioner to be examined,
which of course is to be taken as relating to cross-
examination as well.

Subsequently judgment was delivered dealing with
the remaining questions, and on the 11th December
. the order appealed from was made.

Section 8 of 54 & 55 Vict. ch. 20, is in amend-
ment of the legislation relating to the qualification of
petitioners, and is as follows: .

Section 5 of the Dominion Controverted Elections Act is hereby
amended by adding the following paragraph at the end thereof :

At the time of the presentation of the petition thereshall also be
presented therewith an affidavit by the petitioner that he has good
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1897  reason to believe and verily does believe that the several allegations

® wvw  contained in the said petition are true, and thereafter, should any
LuNENBURG
Errorroy elector be substituted for the petitioner, then, and in every such case,

Case.  such elector, before bemg so substituted, shall make and file an affi-
: davit to the same effect.
King J.

——  What was presented by the petitioner has the formal
requisites and the substantial requisites of an affi.
davit, and no question arises as to its properly express-
ing the mind and intention of the deponent. What is
deposed to is also in conformity with the requirements
of the Act:

I have good reason to believe, and verily do believe, that the several
allegations contained in the said petition are true.

What the respondent in the proceedings sought to
do, according to the minutes of the learned judge, was
“to show by the examination or cross-examination of
the petitioner that there was no reasonable grounds
for the allegations; in other words, that there were no
reasonable grounds for the petitioner’s belief. 'But the
Act has made the deponent the judge as to the reason-
ableness of the grounds of his belief, and the affidavit
does not form any part of the body of proof to be
passed upon by the court on the trial of the petition.

It is said that the existing belief to which he is re-
quired to depose must be an honest belief. Granted.
But the question back of that is as to how the honest
belief is to be proved, and whether the election court
can inquire into it. The Act treats the petitioner asa
person fit to form an opinion on the subject of his
beliefs, and as a credible person who will declare his
honest belief under oath subject to the responsibilities
of such a proceeding, and adopts his act as a quali-
fication énter alia for his becoming petitioner.

For wilful and corrupt swearing to what he knows
to be untrue he is liable in a court of proper crimi-
nal jurisdiction, but his credibility is not to be im-
peached in the election court in respect of this
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statutory affidavit. It may be that many vexatious  1897.
and unfounded election petitions might be brought in Lonzxeure

this view of the law. This, however, presupposes a Elgf:é?“
laxity of legal and moral restraint, and in any view ot
ing J.

may be for the consideration of the legislature.

Cases where the intention of the deponent is shown
not to have gone with the apparent affidavit are not
now in mind, but there is no suggestion of that here.
For example, a petitioner might be insane, or an
illiterate petitioner might make oath to a form of affi-
davit supposing it to be an affidavit in another pro-
ceeding. In such case there would be mno real affi-
davit. In the circumstances of this case the proposed
examination and the cross-examination seem to have
been irrelevant.

Another preliminary objection was that the petition
was not in proper form. The objection apparently
was that it was too general. But the factum of the
appellant admits that it was in a form which had been
used in the province of Nova Scotia prior to the pass-
ing of the statute 54 & 55 Vict. ch. 20, the 8rd section
of which requires the petition to be accompanied by
an aflidavit of the petitioner.

But that Act effected no change in the form of the
petition, which still depends upon R. 8. C. ch. 9, sec.
9, to the effect that the petition may be in any pre-
scribed form, but if or in so far as no form is pre-
scribed it need not be in any particular form, etc. The
admission of the factum indicates that if any form was
prescribed in Nova Scotia such was substantially
followed. At all events no variance from prescribed
form is alleged, or shown. Inconvenience from the
generaiity of the petition is always practically obviated
by the particulars.

The remaining objection raised before us is that the
affidavit referred to did not sufficiently identify the
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1897 petition. This point has been adequately and satis-
Lunensuzre factorily dealt with by the learned judge who heard the
EI&":;"N objections and his judgment on the point is adopted.
-— The result is that the appeal is to be dismissed with
King J.
_>_" costs.
Appeal dismissed with costs.

Solicitors for the appellant: Borden, Ritchie & Chisholm.
Solicitor for the respondent: Henry T. Ross.

CONTROVERTED ELECTION FOR THE ELEC-
TORAL DISTRICT OF BEAUHARNOIS.

JOSEPH GEDEON HORACE BER- )
GERON (RESPONDENT)....cerovrvenn .. } APPELLANT;

AND
PAUL DESPAROIS (PETITIONER)........RESPONDENT.

ON APPEAL FROM THE DECISION OF MR. JUSTICE

1897 BELANGER.

*Feb 17, 18. Elestion petition—Preliminary objections—Service of petition—DBailiff’s
*Mar, 24. " return—Cross-examination—Production of copy.

A return by a bailiff that he had served an election petition by leaving
true copies, “duly certified,” with the sitting member is & suffi-
cient return. It need not state by whom the copies were certified.
Arts, 56 and 78, C.C.

Counsel for the person served will not be allowed to cross-examine
the bailiff as to the contents of the copies served without pro-
ducing them or laying a foundation for secondary evidence,

APPEAL from a decision of Mr. Justice Belanger
dismissing preliminary. objections to the petition
against the return of the appellant at .the election for
the House of Commons held on June 28rd, 1896.

The objection filed was that the petition was not
properly served, and on the hearing counsel for the

*PrESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King
and Girouard JJ. ‘
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appellant was not allowed to cross-examine the bailiff 1897
as to the contents of the copy served without pro- Bgau-
ducing the document. The facts are fully set out in JARNOI

ELecrION
the judgment. Case,

Foran Q.C. and Ferguson Q.C. for the appellant. -
Choguet for the respondent.

TrE CaIEF JUSTICE and SEpGEWICK and Kina JJ.
concurred in the judgment of Mr. Justice Girouard.

GwYNNE J.—With great deference I must say that
it appears to me to be much to be regretted that this
court has by its judgment in The Montmagny Case (1),
and in other cases, held that a question as to the
regularity of the service of an election petition can be
raised by a preliminary objection taken under the 12th
section of the Controverted Elections Act, R8.C. ch. 9.
That Act in its fifth section, which is the section
authorizing an- election petition to be filed and pre-
scribing the persons by whom it may be filed, has in it
this enactment:

Provided always that nothing herein contained shall prevent the
sitting member from objecting under section twelve of this Act to
any further proceedings on the petition by reason of the ineligibility or
disqualification of the petitioner or from proving under section 42
that the petitioner was not duly elected.

Then the twelfth section here referred to enacts that
within five days after the service of the petition and the accompany-
ing notice the respondent may present in writing any preliminary
objections or grounds of insufficiency which he has to urge against the
petition or the pelitioner or against any further proceedings thereon, and
shall in such case,at the same time file a copy thereof for the petitioner,
and the court or judge shall hear the parties upon such objections and
grounds, and shall decide the same in a summary manner.

Then by the 50th section an appeal is given to this
court from the decision of the judge upon such pre-
liminary objections.

(1) 15 Can. 8. C. R. L.
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It has always appeared to me that to make such a
point of mere practice and procedure a ground of pre-
liminary objection under the 12th section, is to impute
to the legislature an intent not warranted by the
language and general purview of the Act. Byso doing
a totally different character is given to the irregu-
larity, if there be irregularity, in the service of an
election petition from what attaches to the like ob-
jection in the case of the service of a summons in an
ordinary action. In the latter case if the objection is
successful the only consequence is the setting aside of’
the service, the action still remains, while being
entertained as a preliminary objection wunder the
statute in the case of an election petition the conse-
quence, as decided in The Montmagny Case (1), is the ab-
solute dismissal of the petition and the utter impos-
sibility of its being ever tried upon the merits. Now,
the 11th section of the Act prescribes that the election
petition shall be served as nearly as possible in the
manner in which a writ of summons is served in civil
matters, but the second section of the Act enacts that
the several provincial courts in which election peti-
tions may be filed, shall respectively have the same
powers, jurisdiction and authority with reference to
an election petition, and the proceedings thereon, as if
such petition were an ordinary cause within its juris-
diction. It cannot, I think, admit of doubt that this
enactment invests the provincial courts with complete
jurisdiction to adjudicate upon objections calling in
question the sufficiency and regularity of the service
of an election petition by the mode of proceeding in
use in the respective courts in the case of a like ob-
jection being taken in an ordinary action pending in
such court, and to the same extent fully as in an ordi-
nary suit, and as the judgment upon such a question

(1) 156 Can. 8. C. R. L.
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in an ordinary action would not be appealable to this
court I can see no reason whatever why such a point
of practice in an election petition should be made ap-
pealable to this court as it has become by being filed
by way of plea in the form of a preliminary objection
to an election petition. In an ordinary action after a
plea to the merits of the action no objection can be
taken calling in question the regularity of the service
of a summons, but in an election petition, although
by the statute preliminary objections are only pre-
sentable after service of the election petition upon the
respondent, still he is allowed to plead in writing, filed
in court, such an objection, together with others
which attack the substance of the petition and the
status of the petitioner, and when the objections are
brought down to a hearing he may abandon all ob-
jections of a substantial character and rest upon the
one as to the regularity of the service, as was done in
The Montmagny Case (1), and in the present. It is
difficult, it appears. to me, to support this difference
in the treatment of a mere point of regularity or
irregularity of the service of the document by which
proceedings in court are instituted upon any sound
principle. In the present case a point of practice
which according to the procedure applicable to an
ordinary action might have been decided in a week,
has already by reason of the delay incident to the ap-
peal given to this court taken seven months to decide.
To me I must say it appears to be free from doubt that
the legislature never contemplated such a result, and
that what may be presented by way of preliminary
objections under the Act are only matters of substance
calling in question the sufficiency of the petition or
the status of the petitioner which are matters of such
a nature that being decided in favour of the respond-

(1) 15 Can. 8. C. R. 1.
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ent pleading them rightfully put an end to all further
proceedings upon the petition.

However consistently with cases decided in this
court we must treat this objection as a good ground of
preliminary objection.

Upon the 6th of August, 1896, the respondent in the
election petition, the now appellant, filed the ohjection
now under consideration, together with others, and at
the hearing of the objections rested upon the one now
under consideration alone. The objection taken is in
the form following :

Fourth, that the sald petition was never regularly served upon him,
the defendant, as required by law,

Now a pleading in this form in any proceeding other
than in an election petition and read according to the
plain acceptation of the terms used, would be con-
strued to be an admission of service of the petition,
but calling in question the regularity of such service,
and so construed the burthen of showing the irregu-

_larity relied on would be cast upon the party averring

it. It is different, however, in an election petition in
which case the petitioner is called upon to prove the
service to have been regular. The law having been so
decided the petitioner produced the return of the
bailiff who served the petition which return appeared
to be in the form in use in the courts of the province
of Quebec in the case of an ordinary action; and the
bailiff himself was called who testified that before
service he had compared the copy he served on the
now.appellant with the original petition in the office
of the prothonotary. It was objected that the bailiff did
not say by whom the accuracy of the copy was certi-
fied, and questions put to him upon that point were ob-
jected to, the contention being that the defendant who
had objected to the regularity of the service should
first produce the paper served. Of this opinion was
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the learned judge, and as the defendant did not pro-
duce that paper he dismissed the preliminary objec-
tions. In taking this course the learned judge, in my
opinion, acted rightly beyond all question. The evi-
dence of the bailiff was clearly primd facie evidence of
the sufficiency of the service, and thereupon it became
the duty of the defendant who objected to the service
upon the ground of irregularity to show the irregu-
‘larity upon which he relied, and if that consisted in
the absence of a proper certificate to the copy served
he could only succeed by producing the copy served.

The appeal must, therefore, be dismissed with costs.

G- 1ROUARD J.—This appeal, as limited at the hearing
before us, raises only a question of service of an elec-
tion petition and other usual papers attached to the
same under “The Dominion Controverted Elections
Act.” ‘

Section 11 of that statute says:

An election petition under this Act, and notice of the date of the
presentation thereof, and a copy of the deposit receipt shall be served
as nearly as possible in the manner in which a’ writ of summons is-
served in civil matters, or in such other manner as is preseribed.

There was no special order as to service in this case,
and therefore we must follow the rules of practice im
the province of Quebec for the service of a writ of
summons in civil matters.

The election petition and other papers were served:
by a bailiff of the Superior Court for Lower Canada:

En laissant de vraies copies dnement certifiées des documents-
originaux ci-dessus mentionnés, lesquels sont produits en cour, en
laissant les dites piteces & lui-méme, le dit Joseph Gédéon Horace
Bergeron, dans la ville de Beaubarnois susdite, en parlant 4 lui-méme
en personne dans la dite ville,

The appellant complains that this service was not
sufficient as no duly certified copies were ever served
upon him. ’
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By article 79 of the Code of Procedure the truth of
a bailiff’s return can only be contested by improba-
tion, or imscription en fauz, unless the court orders
otherwise ; but by article 159 the return of a bailiff, as
regards simple service of summons or of notice, may be
contested on motion, and without an imscription en
fauz, unless the court otherwise orders. This motion
was duly presented to the court by the appellant, and
I am willing to admit * granted,” although the word
accordé on the indorsation of it is not certified either
by the judge or the prothonotary of the court, and
there is nothing in the transcript of the proceedings
to show that any order was passed upon the motion.

The appellant was allowed to proceed with the
adduction of oral evidence. At the outset, when the
bailiff was under examination, he was met by an
objection made by the respondent, the nature of which
will appear by the following extract from the minutes
of the evidence:

Q. La cop{e de la pétition d’élection avec l’affidavit y annexé, que
vous dites dans votre rapport avoir laissée au défendeur le premier
d’aofit dernier, était-elle diment certifiée comme vraie copie ?

Objecté comme illégale en autant que la question tend & prouver le
contenu d’'un document et le certificat d'icelui par témoin et que
cette preuve ne peut étre faite sans la production des copies.

Objection maintenue.

Le défendeur excipe respectueusement de la déeision dé 1a Cour.

The question was repeated in several forms with
the same objection and the same ruling of the trial
Jjudge. ‘

In his final judgment on the preliminary objections,
the learned judge (Bélanger J.), held that the return of
the bailiff was sufficient. ‘

It is contended by the appellant that the service was
insufficient, and that the court having refused the
question there was no evidence of service.

Article 56 of the Code of procedure says:
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Service is affected by leaving with the defendant a copy of the writ
of summons, and of the declaration if there is one. The copy must
be certified either by the prothonotary or by the attorney for the
plaintiff, or by the sheriff, when the service is to be made by him.

It is contended by the appellant that the bailiff had
no authority to certify that the copies were “duly
certified,” and that he should have shown in his re-
turn by whom they were actually certified, either by
the prothonotary, or by the attorney for the petitioner.
However, article 78, which specifies what the return
by a bailiff must state, merely requires that he should
certify that he has served “a copy.” Therefore, the
respondent argues that the words “duly certified”
were superfluous, and that the bailiff’s return was
perfect. We have no difficulty in arriving at this con-
clusion, especially as it was admitted by the appel-
lant’s counsel, at the hearing before us, that the bailiff’s
return in this case was in accordance with the usual
practice prevailing in the province of Quebec. The
well settled jurisprudence of this court has been not
to interfere with matters of mere local practice.

It was still open to the appellant to show that the
copies left with him were not ““ copies.” He did not,
however, produce the documents served upon him,
and without examining as to whether oral evidence
was admissible without an express order of the court
permitting the same without an inscription en faoux,
and without pronouncing upon the point as to whether
such order was given or not, we have come to the con-
clusion of the trial judge that supposing such order
was given, verbal evidence could not be permitted until
the documents actually served were produced. These
documents are presumed to be in the possession of the
appellant, and until it is established that they are
either destroyed or lost, no other evidence can be
allowed, especially on behalf of the party presumably
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in possession of the same. Article 1204 of the Civil

“Code of Quebec leaves no doubt on this point.

The proof produced mustbe the best of which the case in its nature
is susceptible. Secondary or inferior proof cannot be received, unless
it is first shown that the best or primary proof cannot be produced.

We are unanimously of opinidn that the appeal
should be dismissed and it is dismissed with costs.
o Appeal dismissed with costs.

Solicitor for the appellant : J. K. Elliott.
Solicitor for the respondent: F X. Choquet.
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CONTROVERTED ELECTION FOR THE ELEC- 1897
TORAL DISTRICT OF WEST PRINCE w180

(P.E.L) *Mar, 24
EDWARD HACKETT (RESPONDENT.)...... APPELLANT ;
AND
WILLIAM SHARP LARKIN (PE-

TITIONER).c. eveve oees ereeerereernaas % RESPONDENT.
ON APPEAL FROM THE DECISION OF THE CHIEF JUSTICE
AND Mz. JUSTICE FITZGERALD OF P. E. L.

Controverted Election — Corrupt treating—Agent of candidate—Limited
agency— Trivial or un important corrupt act—64 & 55 V.c. 20, s, 19 (D)
—Benefit of.

During an election liquor was given to an elector who at the same
time was asked to vote for a particular candidate.

Held, that this was corrupt treating under section 86 of the Dominion
Elections Act, R. 8. C. c. &,

If a political association is formed for a place within the electoral dis-
triet, and it is not shown that there was any restriction on the
members to work for their candidate within the limits of that
place only, they are his agents throughout the whole distriet.

Though the only corrupt act proved against & sitting member was of
a trivial and unimportant character, and he had at public meet-
ings warned his supporters against the commission of illegal acts,
yet as such act was committed by an agent whom he had taken
with him to canvass a cerfain locality, and there were circum-
stances which should have aroused his suspicions, he should have
given a like warning to this agent, and not having domne so he
was not entitled to the benefit of the amendment to The Con-
troverted Elections Act in 54 & 55 V. ¢. 20 s, 19,

APPEAL from a decision of the Chief Justice of the
Supreme Court of Prince Edward Island, and Mr.
Justice Fitzgerald, unseating the appellant for corrupt
treating by an agent.

Present :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King

and Girouard JJ.
16 .
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1897 The petition against the return of the appellant con-
Wmsr tained a number of charges, on all of which he was
Eigél;;}gu acquitted except one, which was as follows:

CASE. “That William P. Callaghan, of Miminigash, farmer,

T an agent of the respondent, on the twenty-second
day of June last, treated Patrick ()'Brien, of Mimini-
gash, in the barn on the premises of the said Patrick
O’Brien, to intoxicating liquor for the purpose of cor-
ruptly influencing the vote of the said Patrick
O'Brien, and in order to secure the return of the said
respondent at said election. That the said respondent
had a knowledge thereof, and consented and was ac-
cessory thereto, and paid, or promised to pay or repay,
the said William Callaghan therefor.”

The evidence in support of this charge was that
appellant took Callaghan with him when he went
to canvass a particular locality. They stopped at
O’Brien’s, and Callaghan took a bottle of whisky out
of the waggon, and after going into the woods with
two of the O’'Briens and remaining some five minutes,
he took Patrick into his barn and gave him two or
three drinks out of the bottle, at the same time asking
him to vote for appellant. It did not appear that the
latter saw Callaghan take the bottle out of the wag-
gon, or knew it was there.

The appellant contended that this was not a corrupt
treating under the Election Act. He also claimed that
the agency of Callaghan was not proved. It appeared
that he was a member of the Conservative Association
for DeBlois, a place within the electoral district, but
it was not shown that the members of the association
were restricted, in their work at the election, to the
limits of DeBlois, and appellant admitted at the trial
that he expected them to do all they could for him.

It was also claimed on behalf of the appellant that
if the charge was proved he was entitled to the benefit
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of 54 & 55 Vict. ch. 20, sec.- 19, amending the Contro-
verted Elections Act, and providing that:

“Where, upon the trial of an election petition, the
court decides that a candidate at such election was
guilty, by his agent or agents, of any offence that
would render his election void, and the court further
finds— '

“(a) That no corrupt practice was committed at
such election by the candidate personally, and that the
offences mentioned were committed contrary to the
order and without the sanction or connivance of such
candidate ; and—

(b) That such candidate took all reasonable means
for preventing the commission of corrupt practices at
such election; and -

(¢) That the offences mentioned were of a trivial,
unimportant, and limited character ; and—

(d) That in all other respects, so far as disclosed by
the evidence, the election was free from any corrupt
practice on the part of such candidate and of his
agents ; then the election of such c¢andidate shall not,
by reason of the offences mentioned, be void, nor shall
the candidate be subiject to any incapacity therefor.

The election judges decided against the appellant on
all these points and gave judgment voiding the election
from which judgment he brought this appeal.

M Carthy Q.C. and Stewart Q.C. for the appellant.
In holding the act of Callaghan, under charge 8, a cor-
rupt treating sufficient to avoid the election, the judges
have strained the law beyond what has ever been done
before. See The Westbury Case (1); The Wallingford
Case (2) ; The Montcalm Case (8); The South Ontario
Case (4).

(1) 1 O°M. & H. 47. (3) 9 Can. S. C. R. 93.
(2) 1 O’M. & H. 59. (4) Hodg. EL Cas. 755.

16%
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1897 Callaghan was not proved to be an agent outside of

wisr DeBlois. Agency may be limited hoth as to person
EE‘;E;S(’;‘N and locality. London Election Case (1); The Berthier

Case.  Case (2).

- At all events the appellant is entitled to the benefit

of 64 & 55 Vict. ch. 20, sec. 19.

Peters Q.C., attorney:-general of Prince Edward
Island, for the respondent. It has been found as a fact
that Callaghan was guilty of corrupt treating, and this
court will not disturb such finding unless satisfied
that it was clearly wrong. The Berthier Case (2) ; The
North Perth Case (8); The Welland Case (4).

As to agency, see Leigh & LeMarchant on Election
Law (5).

The appellant is not entitled to the benefit of 54 &
55 Vict. ch. 20, sec. 19, unless he has brought himself
strictly within its terms. The Eochester Case (6).

The judgment of the court was pronounced by :

THE CHIEF JUSTICE (oral).—This is an appeal upon
the merits from the decision of two judges of the
Supreme Court of Prince Edward Island, the Chief
Justice and Fitzgerald J., appoiilted under the Con-
troverted Elections Act to try the petition filed against
the return of the appellant for the House of Commons
at the election in June last. The learned judges held
that the corrupt act alleged in the eighth charge of the
bill of particulars was established, and the appellant
was unseated. The decision of the appeal depends
almost entirely on matters of fact, and we have thought
it unnecessary to prepare a written judgment in dis-
posing of it. I will therefore state, orally, the grounds
upon which the judgment of the court is based.

(1) Hodg. El. Cas. 214. (4) 20 Can. S. C. R. 376.
(2) 9 Can. 8. C. R. 102. (5) 4 ed. p. 159.
(3) 20 Can. S. C. R. 331. (6) 4 O'M. & H. 160,
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. Charge no. 8 in the petitioner’s bill of particuiars is
as follows :

That William P. Callaghan of Miminigash, farmer, an agent of the
respondent, on the twenty-second day of June last, treated Patrick
O’Brien of Miminigash, in the barn on the premises of the said Patrick
O’Brien, to intoxicating liquor for the purpose of corruptly influencing
the vote of the said Patrick O’Brien, and in order to secure the return
of the said respondent at said election. That the said respondent had
a knowledge thereof and consented and was accessory thereto, and
paid or promised to pay or repay the said William Callaghan therefor.

There was no dispute as to the fact that Callaghan,
who accompanied the appellant on the 22nd of June,
had treated O'Brien, an elector, and at the same time
had asked him to vote for the appellant. The ques-
tions which were raised, then, for our decision were:
1. Was the treating a corrupt act? 2 Was Callaghan
an agent of the appellant? 8. Was the offence for
which the appellant was unseated of a trivial or un-
important character and so within the provisions of
54 & 55 Vict. ch. 20, sec. 19, amending the Contro-
verted Elections Act ?

As regards the first question, whether or not there
was a corrupt treating, I have no doubt whatever.
Callaghan took the voter secretly into a barn and gave
him drink out of a bottle of whiskey which he had
brought with him. This was not treating of a kind
which may very well take place without offence
against the Election Act, namely, where an agent, in
the course of ordinary hospitality, furnishes liquor or
accommodation to an elector. In my opinion, the
only object Callaghan could have had was to influence
O’Brien’s vote and induce him to promise his support
to the appellant. ,

Corrupt treating having been established, it becomes
material to consider the second question, namely, that
as to agency. It appearsthat the treating did not take
place in the district of DeBlois where there was a
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1897  political association, of which Callaghan was a mem-
Wase ber (and where consequently, under the authority of
PRINGE  7ye Haldimand Case (1) he would be an agent of the

Ermorr .. -
IgASTE?N appellant) but in an adjoining district, and a very

The Chiet DOWerful argument, which made a great impression

Justice.  on myself, was addressed to the court by Mr. McCarthy,

" based on the contention that the agency of Callaghan

was limited to the district of DeBlois, for which district

only the association of which he was a member, and
therefore an agent of the candidate, was constituted.

I quite agree with the principle laid down by
Chancellor Spragge in The London Cuase (2) that agency
may be limited both as to persons and as to locality,
and if it had been proved that the association was
confined to election work in the district of DeBlois it
might well have been argued that Callaghan was not
an agent except within that district. But when we
come to look at the evidence we find nothing to show
that the work of the association was so restricted, On
the contrary, it appears from the distinct admission of
the appellant himself, that the members were to work
for him wherever they could. He says, on cross-
examination by the Attorney Greneral, that the associa-
tions organized for him were doing all they could. I
take it, therefore, that as it was not shown that there
was any restriction on the members of the association
to work within the limits of DeBlois, they were agents
of the appellants throughout the whole electoral
district.

There remains to be considered the only question
which raises any difficulty on this appeal, namely,
whether or not section 19 of the Act of 1891 applies.
I will read the section :

‘Where upon the trial of an election petition, the court decides that
a candidate at such election was guilty, by his agent or agents, of any

(1) 17 Can. 8. C. R. 170. (2) Hodgins’ Elec. Cas, 214.
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offence that would render his election void, and the court further
finds—

(a) That no corrupt practice was committed at such election by the
candidate personally, and that the offences mentioned were committed
contrary to the order and without the sanction or connivance of such
candidate ; and

(b) That such candidate took all reasonable means for preventing
the commission of corrupt practices at such election ; and

(¢) That the offences mentioned were of a trivial, unimportant and
limited character ; and

(d) That in all other respects so far as disclosed by the evidence, the
election was free from any corrupt practice on the part of such can-
didate and of his agents ; then the election of such candidate shall not,
by reason of the offences mentioned, be void, nor shall the candidate
be subject to any incapacity therefor.

This is not an exact transcript of the corresponding
clause of the Imperial Act (46 & 47 Vict. ch. 51, sec. 22),
but it is to the same effect, the object of both being to
relieve candidates from the consequences of corrupt
acts, trivial or unimportant in character, of their
agents. But, as Mr. Justice Vaughan Williams held
in The Rochester Case (1), in order to obtain the benefit
of this section a candidate must bring himself strictly
within its terms. Now 1 admit that the offence
proved in the present case was of a trivial and unim-
portant character, and the appellant was acquitted of
all the other charges of which the particulars con-
tained a great number. But, it appears to me, that he
has failed to prove, in the first place, that Callaghan’s
corrupt act was contrary to his orders, and in the next
place that he took all reasonable means to prevent the
commission of corrupt practices at the election. He
fails, I think, in this respect ; although it is shown that
he did announce at public meetings that he wished
the election fo be carried on properly, and warned his
supporters against the commission of illegal acts, yet
in my opinion he should have done more than he did

(1) 4 O'M. & H. 160.
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in respect to this particular agent Callaghan whom he
took with him to canvass a particular locality. He
knew Callaghan was an agent, he knew that he talked
with electors, and it must have been obvious to him
that he was, to a certain extent, in his (Callaghan’s)
hands, but it does not appear that he administered
any caution. The bottle of whisky was in the buggy,
but it was not shown that appellant was aware of the
fact. There were circumstances, however, that should
have aroused his suspicion. On meeting certain per-
sons who are proved to have been electors, Callaghan
went with them into the woods and remained for
some minutes, and O’Brien, the treating of whom con-
stituted the corrupt act which unseated the appellant,
wag taken into his own barn. So without going fur-
ther than the judges who tried the petition went I
think we must say that the appellant must have known
that something more than mere vanvassing was going
on, and should have cautioned Callaghan against the
use of any unlawful means of influencing the electors.
It is true he says he did not authorize him to canvass,
but he knew that he was a member of the association
which he expected to work for him, and that implies
that he expected Callaghan to do the same. Under
these circumstances, and following the English
authorities, I do not consider the appellant entitled to
the benefit of section 19 of the Act of 1891. The
judgment appealed from is, I think, entirely free from
error and must be affirmed.
The appeal is dismissed with costs.

Appeal dismissed with costs.
Solicitor for the appellant : William S. Stewart.

Solicitor for the respondent : Arthur Peters.
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THOMAS R. JONES (PLAINTIFF).........APPELLANT; 1896

*Nov. 3, 4,

AND e
GEORGE McKEAN (DEFENDANT)........RESPONDENT. }igj
ON APPEAL FROM THE SUPREME COURT OF NEW *M_”‘LM'
BRUNSWICK.
Trustee—Account of trust funds—Abandonment by cestui que trust—

Evidence,

The holder of two insurance policies, one in the Providence Washing-
ton Ins. Co., and the other in the Delaware Mutual, on which
actions were pending, assigned the same to M. as security for
advatces and authorized him to proceed with the said actions and
collect the moneys paid by the insurance companies therein. By
a subsequent assignment J, became entitled to the balance of said
insurance moneys after M’s claim was paid. The actions resulted
in the policy of the Providence Washington being paid in full to
the solicitor of M., and for a defect in the other policy the plaintiff
in the action thereon was non-suited.

In 1886 M. wrote to J. informing him that a suit in equity had been
instituted against the Delaware Mutual Ins. Co. and its agent
for reformation of the policy and payment of the sum insured
and requesting him to give security for costs in said suit,pursuant
to a judge's order therefor. J. replied that as he had mnot
been consulted in the matter and considered the success of the
suit problematical he would not give security, and forbade M.
employing the trust funds in its prosecution. M. wrote again
saying ¢ as I understand it, as far as you are concerned you are
satisfied to abide by the judgment in the suit at law, and decline
any responsibility and abandon any interest in the equity pro-
ceedings,” to which J. made no reply. The solicitor of M. pro-
vided the security and proceeded with the suit which was
cventually compromised by the company paying somewhat less
than half the amount of the policy.

Before the above letters were written J. had brought suit against M.
for an account of the funds received under the assignment and in
1887 more than a year after they were written, a decree was
made in said suit referring it to a referee to take an account of

*PRESENT :—Gwynne, Sedgewick, King and Girounard JJ.
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1897 trust funds received, by M. or which might have been received
N~ with reasonable diligence, and. of all claims and charges thereon

JonEs . . ;
v, prior to the assignment to J., and the acceptance thereof, which
MoKEan, decree was affirmed by the full court and by the Supreme Court
of Canada. On the taking of said account M. contended that all

claim on the Delaware policy had been abandoned by the above
correspondence, and objected to any evidence relating thereto.
The referee took the evidence and charged M. with the amount
received, but on exceptions by M. to his report the same was
disallowed.

Held, reversing the judgment of the Supreme Court of New Bruns-
wick, that the sum paid by the Delaware Company was properly
allowed by the referee ; that the alleged abandonment took place
before the making of the decree which it would have affected
and should have been so urged ; that M. not having taken steps
to have it dealt with by the decree conld not raise it on the taking
of the account ; and that, if open to him, the abandonment was
not established as the proceedings against the Delaware Company
were carried on after it exactly as before, and the money paid by
the company mnst be held to have been received by the solicitor
as solicitor of M. and not of the original holder.

Held further, that the referee, in charging M. with interest on money
received from the date of receipt of each sum to a fixed date
before the suit began, and allowing him the like interest on each
disbursement from date of payment to same fixed date had not
proceeded upon a wrong principle,

APPEAL from a decision of the Supreme Court of
New Brunswick affirming the judgment of the Judge
in Equity who allowed defendant’s exceptions to a
referee’s report on taking accounts.

The facts of the case are fully set out in the above
head-note and the judgment of the court.

The appeal was, by consent,argued before four judges.

Earle Q.C. and McLean for the appellant.

Palmer Q.C. {or the respondent.
The judgment of the court was delivered by

GWYNNE J.—One Joseph H. Chapman by a deed
duly executed under his hand and seal made upon and
bearing date the 28th day of February, 1880, after
reciting therein that he was indebted to the above
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defendant for various sums advanced by him for
Chapman, at the latter'’s request, and that he was
possessed of certain shares of the barque “Pretty
Jemima ” which was lost at sea on the 6th day of March,
1878, which said shares were at the time of such loss
partly insured in the Providence Washington Insu-
rance Company of Providence, and the Deleware
Mutual Safety Insurance Company, by policies issued
by them to the amount of five thousand dollars each,
and that actions were then pending in the Supreme
Court of the province of New Brunswick at the suit
of him, the said Chapman, against the said respective
companies upon the said policies, and further that it
was right and proper that the said George McKean
should be secured against any loss which he might
sustain by reason of his having become or procured
bail for the said Chapman in certain suits therein
mentioned, or by reason of any advance then already
made or thereafter to be made by him for the said
Chapman, did in consideration of the premises assign,
transfer and set over the said policies of insurance, and
all his, the said Chapman'’s, right, title and interest there-
in and thereto, and to the moneys thereby secured, and
in and to the said suits instituted upon the said policies
in the Supreme Court of New Brunswick, unto the
above defendant, George McKean, his executors, ad-
ministrators and assigns, to his and their sole use for
ever, and he thereby authorized the said George
McKean to continue the said suits in his, the said
Chapman’s name, to final judgment and execution,
and to use his, the said Chapman’s, name in any
legal proceedings which the said George McKean
might be obliged to, take in reference to the said
policies of insurance, or the moneys insured thereby
or for collecting the same or any part thereof, and
he, the said Chapman, thereby made, constituted
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and appointed the said George McKean and his repre-
sentatives, his irue and lawful attorney and attorneys,
irrevocable in his, the said Chapman’s, name, to con-
tinue the said suits and to sue for and recover the said
sums of money insured by the said policies and due
acquittances and discharges in his name to give,
make, sign and deliver, and the said Chapman did
thereby covenant with said George McKean not to
release the said suits or either of them, or the said
sums of money insured by the said policies or any or
either of them. On the 28th April, 1882, the said
Chapman in consideration of money due and owing by
him to certain persons trading under the name of
Belyea and Company, delivered to them an order
upon the said George McKean, in the words following:
Please hold to the order of Messrs. Belyea and Company to whom
I have assigned it any balance that remains of insurance money per
“ Pretty Jemima,” over and above the amount I owe or may owe to
you or to your firm of Carville, McKean & Co., or Francis Carville &
Son, without making any further advances to me or on my account.
(Signed)  J. H. CHAPMAN.
This order shortly after the making of the same and
the delivery thereof to the said Belyea and Company
was, by or on behalf of the said company communi-
cated and presented to the above defendant, and to
one James Straton who was then acting by the
authority of the said George McKean as attorney on
the record for the plaintiff in the said suits upon the
said policies instituted by the said Chapman, and so as
aforesaid assigned by him to the said George McKean,
the plaintiff’s attorney on the records in said suits
when the same were first instituted being then dead,
and the said George McKean upon the said order being
communicated and presented to him wrote his name
across the same, by way of acceptance thereof. After-
wards the said firm of Belyea and Company indorsed
and delivered the said order so accepted by the above
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defendant to the above plaintiff with the intention of
transferring the same and the moneys therein men-
tioned to the plaintiff, and subsequently upon the 8rd.
October, 1882, gave to the plaintiff the assignment or
transfer addressed to him in the words {ollowing:

29 REp Cross STREET, LivERPOOL, 3rd October, 1882,
Hox~. THOs. R. JoNES.

Dear Sir,—Having indorsed to you the order drawn by J. H. Chap-
man upon George McKean, Esq., for any balance of insurance moneys
in his hands when collected in our favour, we are informed the instru-
ment is not negotiable by indorsement, not being a bill of exchange,
and therefore in order to protect your title and to enable you to
obtain the amount that may be in Mr. McKean’s hands we kereby
assign and transfer our interest therein both legal and equitable, and
appoint yon our attorney in our names, for your own use and benefit
to collect the same.

We are, dear sir, yours truly,
(Sgd.) BELYEA & CO.

Copies of the assignment from Chapman to Belyea
& Co., and by the latter to the plaintiff, were served
upon the defendant McKean and his attorney the
said James Straton, but both the snid defendant and
his said attorney refused to recognize the plaintiff’s
right to, and to give him, any account of the moneys
that had came to their hands from the said policies, or
any statement of what amount the defendant claimed
to be payable out of the funds assigned to him, prior
to any amount being paid to the plaintiff, in conse-
quence whereof the latter commenced an action against
the defendant in the Supreme Court of New Bruns-
wick alleging therein his claim upon the said funds in
virtue of the said assignment by Chapman to Belyea
& Co., and by the latter to the plaintiff, and praying
that an account might be taken of the said trust funds
and of the charges thereon prior to the plaintiff, and
that such amount as might be found in the hands of
the defendant after payment of such prior claims might
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be ordered to be paid to the plaintiff and for further
relief.

In his answer to this suit the defendant answered
among divers other things by way of defence, as
follows :

I say further that I have been notified by said Joseph H. Chapman
that said order which has been so transferred to said plaintiff was not
an absolute assignment, but merely given tosecure a sum of money at
that time due or to become due from him to said Belyea & Co. That
since that time such claim of Belyea & Co., has been satisfied, and
that there is now nothing due by him in respect of said order, or any
debt to secure which said order was given, but that on the contrary a
large sum of money is due by the said Belyea & Co. to the said
Joseph H. Chapman and said Joseph H. Chapman has repeatedly told
me not to pay any money to the plaintiff, and that he wishes to be
made a party to this suit, in order that he may contest the plaintiff’s
claim, and T say further that being only a trustee for certain purposes,

_with the notices I have received from the said Joseph H. Chapman

I cannot pay over any money on account to said plaintiff except under
the order of this honourable court, and I am desirous that the said
Joseph H. Chapman may be made a party to this suit in oxder that he
and the plaintiff may between themselves settle what rights the plain-
tiff has under the said order, and who is entitled to any residue which
may remain after the trusts under the said assignment o me have
been fulfilled.

It thus appears that the defendant was resisting the
plaintiff’s claim to have an account taken, or to have
any interest in the trust funds assigned to the defend-
ant in the absence of Chapman as a party to the suit.
While the defendant was thus resisting the plaintiff’s
claim in the interest of, and upon the allegations of,
Chapman as to the nature of his assignment to Belyea
& Co., it does not appear that Chapman himself has
ever taken any steps to establish against the plaintiff
and Belyea & Co., the contestation so set up by the
defendant on his behalf.

Now, whether this contestation of the defendant in
the suit instituted against him by the plaintiff was well
or ill founded we are not now concerned, for in so far
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at least as this suit is concerned it has been absolutely
concluded in the negative by the decree which was
made in this suit on the 21st., November, 1887, which
was appealed to this court and affirmed by the judg-
ment of this court in November, 1891, this court hold-
ing that the assignment from Chapman to Belyea &
Co. was an absolute assignment, as was also that from
Belyea & Co. to the plaintiff, and that Chapman was
not a necessary party to the suit.

Now, by the decree of the 21st November, 1887, so
afirmed by this courtin November, 1891, it was finally
adjudged and determined that the plaintiff, Jones, is
entitled to an account of the claims and charges on
the trust funds received by the defendant prior to the
claim of the plaintiff, and the court declared and did
order and decree that such amount of the said fund as
might be found in the hands of the defendant after pay-
ment of such prior claims be paid by the defendant to
the plaintiff, and it was decreed further that it be re-
ferred to the referee in equity to inquire and take an
account of the following matters.

First. When the trust funds, if received, were received, and if not,
or any part ‘thereof not received, when the same were due and pay-
able and might have been received by the defendant, had he used
reasonable diligence in collecting the same.

Second. The amount of the said trust funds received by the defend-
ant, or which but for his neglect or default ought to have been re-
ceived by him under the trust deed of the 28th., February, 1880.

Third. Tf the defendant had received any trust funds, where the
same have been deposited, and what interest has been received for the
same, or if used by the defendant, or with his consent, what interest
should be allowed for the same.

Fourth. An account of the claims and charges on the said trust
funds prior to the claim of the plaintiff arising at the date of the
acceptance by the defendant, some time in May, 1882, of the order of

the 28th of February, 1882, set out in the second paragraph of the
plaintiff’s bill, and for the better taking of the said account, and

discovery, all parties are to produce before the said referee on ocath

all deeds, papers and writings in their or either of their custody and
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power relating thereto, and are to be examined on oath as the said
referee shall direct, who in taking the said account is to make to all
parties all just allowances.

And the court reserved the consideration of all fur
ther directions and the question of costs until after the
referee should have made his report.

Now upon the rendering of the judgment of this court
in November, 1891, affirming the decree of the Supreme
Court of New Brunswick of November, 1887, that decree
became a conclusive adjudication in the suit between
the plaintiff and the defendant that the plaintiff was
entitled to an account from the defendant of all monies

‘received by him, or which but for his wilful default

and neglect might have been received by him, from or
in respect of both of the policies of insurance assigned
by Chapman to the defendant, and to be paid the
balance of all monies accruing from the said policies
in excess of the prior amounts mentioned in the
assignment of the 28th April, 1882, from Chapman to

Belyea, whether upon the taking of the account the

sums so received should appear to have been received,
or the wilful default and neglect by which, if any, any
of such should be lost should appear to have been com-
mitted, before or after the date of the decree. Both
the referee and the defendant were conclusively bound
by the decree and the defendant could not be permitted
upon the taking of the account directed, to question
the plaintiff’s right to the full account directed by the
decree and to be paid the sums to which he was
thereby declared to be entitled.;Yet upon the taking of
the account the persistent effort of the defendant, or of
his solicitor to whom, as the defendant admits, he had
wholly confided both the conduct of the suit in which
the decree was made, the rendering of the account
thereby directed, and the management of the trust

funds, was to establish the contention that the plaintiff
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so far back as in the month of August, 1886, upwards
of 12 months before the decree was made in the suit,
had by his conduct surrendered, released or abandoned
all interest in the said Delaware policy, and that what-
ever had subsequently taken place in respect of that
policy had been conducted by the defendant’s solicitor
in the interest of Chapman and for Chapman, who by
the judgment of this court in 1891 was held to have
no interest in the moneys secured by either of the
policies. It was, in fact, with the utrmost diffieulty
that any account could be extracted from the defend-
ant’s solicitor, and what was extracted does not
appear to be complete, in relation to his and the defend-
ant’s dealings with that Delaware policy and the
moneys thereby secured. As already observed such

contention urged on the defendant’s behalf was not.

open upon the decree under which the referee was
acting, and no evidence in support of such contention
should have been received by him, but having been
received he does mnot appear to have acted upon.it, in
which we think he acted quite rightly. If the matter
relied upon for the purpose of establishing that the
plaintiff had surrendered, released or abandoned, as was
contended, all interest in the Delaware policy and the
moneys secured thereby was sufficient to establish the
truth of the contention, it was matter which, if it had
been established in the suit, wounld have affected the
decree and should have been so urged. It was com-
'petent for the defendant, as the alleged abandonment
took place‘after‘the defendant’s answer had been filed,
to have applied to the court for leave to set up this
additional matter by way of defence and to give
evidence upon it, and having omitted to do se, whether
from neglect or design, and having rested his defence

upon the matter set up in his answer and having

suffered the decree to be made as it has been made and
17
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having upon the grounds alleged in-his answer con-
tested the plaintiff’s right to the benefit of that decree
by appeal to this court he must abide by the decree,
and render to the plaintiff the full benefit of the rights
to which he is thereby declared to be entitled.

The material which the defendant’s solicitor relied
upon in support of his contention before the referee
was of this nature; in the spring of 1886 final judgment
was upon appeal pronounced in this court in f