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ERRATA
in Volume 1951

Page 137, fn. (3) should read: “[1935] S.C.R. 53”.

Page 421, fn. (2) should read fn. (1).

Pages 423 to 427 inclusive, in margin, for “Rinfret C.J.” read “Cartwright J.
Page 428, at line 25, after “Christopher Robinson K.C.” add “and R. S. Smart’.
Page 447, add footnote: ““(1) (1882) 21 Ch. D. 442",

Page 567, fn. (1) should read: “42 R.L. (N.8.) 173”.

Page 596, add footnote: “Present: Rinfret C.J. and Kerwin, Taschereau, Rand, Kellock,
Estey, Locke, Cartwright and Fauteux JJ.”.






NOTICE

MEMORANDA RESPECTING APPEALS FROM JUDGEMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE
SUPREME COURT REPORTS.

A. Q. for Alberta v. Huggard Assets [1951] S.C.R. 427. Petition for special
leave to appeal granted, 16th July, 1951.

A.Q. for Canada and Wheat Board v. Hallet and Carey [1951] S.C.R. 81.
Petition for special leave to appeal granted on terms as to costs, 5th
July, 1951.

Bennett and White v. Sugar City [1950] S.C.R. 450. Appeal allowed with
costs, 23rd July, 1951.

Boiler Inspection v. Sherwin-Williams Co. [1950] S.C.R. 187. Appeal
dismissed with costs, 19th February, 1951.

Canadian Steamship Lines v. The King [1950] S.C.R. 532. Petition for
special leave to appeal granted, 15th March, 1951.

Marston v. Roche [1951] S.C.R. 494. Petition for special leave to appeal
dismissed with costs, 1st November, 1951.

May v. Daybreak Mining Co. (not reported). Petition for special leave
to appeal dismissed, 11th October, 1951.

McKee v. McKee [1950] S.C.R. 700. Appeal allowed, 15th March, 1951.

Montreal, City of v. Sun Life Assurance [1950] S.C.R. 220. Appeal dis-
missed, 5th November, 1951.

Moore v. Eaton [1951] S.C.R. 470. DPetition for special leave to appeal
refused, 16th July, 1951.

Pitt and Co. v. Metropolitan Corp. of Canada (not reported). Petition
for special leave to appeal dismissed, 24th July, 1951.

UNREPORTED JUDGEMENTS OF THE SUPREME COURT OF
CANADA

In addition to the judgments reported in this volume, The Supreme
Court of Canada, between the 18th of October, 1950 and the 1st of Decem-
ber, 1951, delivered the followmg judgments, which will not be reported
in this pubhcatlon *

Chapman v. McLean (Ont.): Not reported. Appeal dismissed with costs,
13th April, 1951.

Charland v. Grant M1lls Ltd. and Siscoe Metals Lid. Q.R. [1950] K.B. 822.
Appeal dismissed with costs, 2nd November, 1951.

Heath v. Ramussen [1950] 1 W.W.R. 904. Appeal dismissed with costs;
cross-appeal without costs, 18th October, 1950.

* NoTe:—Some judgments delivered in October and November, 1951, will
be reported in the 1952 volume of the Reports.
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viii MEMORANDA

Indian Molybdenum Lid. v. The King (Ex.): Not reported. Appeal dis-
missed with costs, Cartwright J. dissenting, 10th May, 1951.

Joy 0il Co. Ltd. v. J. McWilliams Blue Line [1950] O.W.N. 712. Appeal
dissmised with costs, 13th April, 1951,

King, The v. Lavoie Q.R. [1949] K.B. 312. Appeal and ecross-appeal
both dismissed with costs, 18th December, 1950.

Montreal Tramways Co. v. Belair Q.R. [1950] K.B. 571. Appeal dis-
missed with costs, The Chief Justice dissenting, 20th June, 1951.

Montreal Tramways Co. v. Commission des Accidents du Travail QR
[1950] K.B. 571, Appeal dismissed with costs, The Chief Justice
dissenting, 20th June, 1951.

Morley v. Forster (Ont.): Not reported. Appeal dismissed with costs
including costs of any motion which have not yet been disposed of.
Respondent’s motion to set aside the suggestion whereby Cook was
added as a party plaintiff granted with costs. There will be no costs
of the appeal against Cook, 28th December, 1950.

Metropolitan Corp. of Canada v. Pitt Inc. Q.R. [1950] K.B. 159. Appeal
allowed with costs here and in the Court of King’s Bench (Appeal
Side) and judgment of the trial judge restored, 13th April, 1951.

Murzak v. The King 98 Can. C.C. 317. Appeal dismissed, 21st May,
1951.

QOuellette v. The King 99 Can. C.C. 230. Appeal dismissed; 18th May,
1951,

Pacific Bedding Co. Lid. v. The King [1950] Ex. C.R. 456. Appeal dis-
missed with costs, 17th May, 1951.

Planters Nut & Chocolate Co. Ltd. v. The King [1951] Ex. C.R. 122, Ap-
peal dismissed with costs, 20th November, 1951.

Rose v. Fontaine (B.C.): Not reported. Appeal dismissed with costs,
20th June, 1951.

St. John Tug Boat Co. v. City of St. John 27 M.P.R. 418. Appeal allowed
and trial judgment restored to the extent of one third of the damages,
with costs in this Court. Respondent city will have its costs in the
Court of Appeal, 10th May, 1951.

Sandwich, Windsor & Amhersiburg Ry. v. Petiigrew (Ont.): Not reported.
Appeal allowed with costs here and in the Court of Appeal and judg-
ment. of trial judge, including his disposition of costs, restored, Cart-
wright and Fauteux JJ. dissenting, 12th March, 1951.

Sherbrooke, City of v. Dawson Q.R. [1950] K.B., 486. Appeal dismissed
with costs, Kerwin and Taschereau JJ. dissenting, 20th June, 1951.

Smolak v. Bilanycz (Ont.): Not reported. Appeal dismissed with costs,
21st November, 1951.

Tesluk v. Shub (Ont.): Not reported. Appeal allowed and judgment of
trial judge restored with costs throughout, 6th February, 1951,
Watterworth v. The King 100 Can. C.C. 64. Appeal dismissed, 23rd

October, 1951.

White v. Stirling et ol [1950] O.W.N. 770. Appeal dismissed with costs,
22nd March, 1951.
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THE SUPREME COURT OF CANADA
31st January, 1951.

It is hereby ordered, pursuant to the powers conferred by section 104
of the Supreme Court Act (R.S.C. 1927, ch. 35, as amended by S.C. 1949,
2nd Session, ch. 37), that as of the first day of April, 1951:

1. Rule 11 is amended by adding thereto the following paragraph:
2. As soon as the case has been printed the solicitor for the
appellant shall deliver three printed copies thereof to the
solicitors of each of the other parties to the appeal.

2. Rule 30, Part 3, is repealed and replaced by the following:

Parr 3—A brief of the argument setting out the points of law or
fact to be discussed, with a particular reference to the page
and line of the case and the authorities relied upon in support
of each point. When a statute, regulation, rule, ordinance or
by-law is cited, or relied on, so much thereof as may be
necessary to the decision of the case shall be printed at length,
as an appendix to the factum, or fen copies of such statute,
regulation, rule, ordinance or by-law may be filed for the use
of the Court.

3. 'll"he_ first paragraph of Rule 37 is repealed and replaced by the fol-
owing:

37. Appeals shall be set down or inscribed for hearing in a book
to be kept for that purpose by the Registrar, at least fourteen
days before the first day of the session of the Court at which
the appeal is to be heard. But no appeal shall be so inseribed
in which the case shall not have been filed twenty-seven clear
days before the first day of the said session or in which the
appellant’s factum shall not have been filed, without the
leave of the Court or a Judge in Chambers.

4. Form I, being the Tariff of Fees, is amended by striking out the
figure “7” as it appears in the eighth and tenth lines from the bottom
of page 25 of the printed Rules and substituting therefor in each case
the figure “10”.

(Signed)

“  T. RINFRET, CJC.

“  P. KERWIN, J.

“ Roeerr TASCHEREAT, J.
“ I C. RAND, J.

“  R. L. KELLOCK, J.

“ J.W. ESTEY, J.

“ C. H. LOCKE, J.

“ J. R. CARTWRIGHT, J.
“  G#rawp FAUTEUX, J.
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COUR SUPREME DU CANADA
le 31 janvier 1951.

En vertu des pouvoirs conférés par l'article 104 de la Loi de la Cour
supréme, chapitre 35 des S.R.C. de 1927, modifié par le chapitre 37 des
S.C. de 1949 (seconde session), il est par les présentes ordonné que, &
compter du 1°° avril 1951:

1. La rdgle 11 sera modifiée par P'adjonction du paragraphe suivamt:
“2. Dés que le dossier sera imprimé, le procureur de Vappelant en
fera parvenir trois exemplaires aux procureurs de chacune des
autres parties dans Pappel”.

2. La Partie ITI de la régle 30 sera abrogée et remplacée par ce qui suit:

“Parte I1T.—Un exposé condensé indiquant les points de droit ou
de fait 3 discuter, avec un renvoi particulier & la page et & la
ligne du dossier ainsi qu'aux autorités invoquées & l’appui de
chaque point. Lorsqu'une loi, rdgle ou ordonnance, un régle-
ment ou statut est cité ou invoqué, il doit en &tre imprimé au
long, comme appendice du factum, tout ce qui peut &tre néces-
saire pour la déeision de la cause, ou diz copies de cette loi,
régle ou ordonnance, de ce réglement ou statut peuvent étre
produites & 'usage de la cour.”

3. Le premier paragraphe de la régle 37 sera abrogé et remplacé par le
suivant:

“37. Les appels sont inscrits pour audition, dans un livre que le
registraire tient 3 cette fin, au moins quatorze jours avant le
premier jour de la session de la cour pendant lagquelle l’appel
doit étre entendu. Toutefois, nul appel dont le dossier n’a
pas été produit vingt-sept jours francs avant le premier jour
de ladite session ou dans lequel le factum de Pappelant w'a
pas été déposé, ne doit &tre ainsi inscrit sans 'autorisation de
la cour ou dun juge en chambre.”

4. La formule I, soit le tarif des honoraires, sera modifiée en remplacant
le chiffre “7” par le nombre “10"” aux lignes 22 et 24 de la page 27
des régles imprimées.

(Signé)

“ T. RINFRET, J.CC.

“ P. KERWIN, J.

“ Roserr TASCHEREAT, J.
“ I C. RAND, J.

“ R. L. KELLOCK, J.

“ J.W. ESTEY, J.

“ C. H. LOCKE, J.

“ J.R. CARTWRIGHT, J.
“  Gfratp FAUTEUX, J.



THE SUPREME COURT OF CANADA
13th December, 1951.

It is hereby ordered, pursuant to the powers conferred by
section 104 of the Supreme Court Act (R.S.C. 1927, c. 35) that as
of the first day of February, 1952, paragraph 2 of Rule 54 of the
Rules and Orders of the Supreme Court of Canada, as amended by
order made the seventh day of January, 1949, be and the same is
hereby further amended by inserting the words “and shall be
accompanied by a memorandum of points of argument containing
a reference to any authorities relied upon” at the end of the second
sentence so that as amended the paragraph will read as follows:—

2. All affidavits and material to be used on a motion shall
be filed with the Registrar at least two clear days before the
motion is heard. The notice of motion shall set out fully the
grounds upon which it is based and shall be accompanied by a
memorandum of points of argument containing a reference to
any authorities relied upon. In all motions to quash for want
of jurisdiction, or for special leave to appeal, a copy of the
pleadings and judgments in the courts below shall form part
of the material filed.

(Signed)

“«  THIBAUDEAU RINFRET, C.J.C.
« P, KERWIN, J.

«  ROBERT TASCHEREAU, J.

« 1. C.RAND, J.

“ R.L KELLOCK, J.

“  J.W.ESTEY, J.

« ¢, H LOCKE, J.

“  J.R. CARTWRIGHT, J.

“  GERALD FAUTEUX, J.
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COUR SUPREME DU CANADA
Le 13 décembre 1951.

En vertu des pouvoirs conférés par Particle 104 de la Loi de la
Cour supréme (ch. 35 des S.R.C. de 1927), il est par les présentes
ordonné que, & compter du premier février 1952, le paragraphe 2
de la régle 54 des Régles et Ordonnances de la Cour supréme du
Canada, tel qu’il a été modifié par une ordonnance rendue le
7 janvier 1949, soit de nouveau modifié par I'insertion des mots “et
doit étre accompagné d’'un mémoire des motifs de discussion, renfer-
mant un renvoi & toutes autorités sur lesquelles on s’appuie”, & la
fin de la deuxiéme phrase, et ledit paragraphe est par les présentes
ainsi modifié. En conséquence, il se lira comme suit:

2. Les affidavits et pidces devant servir & une motion
doivent &tre produits au bureau du registraire au moins deux -
jours francs avant I'audition de la motion. L’avis de motion
doit énoncer au long les motifs qu’elle invoque et doit étre
accompagné d’'un mémoire des motifs de discussion, renfermant
un renvoi & toutes autorités sur lesquelles on s’appuie. Dans
les motions en annulation pour défaut de compétence, ou pour
permission spéciale d’appel, une copie des plaidoiries éerites et
des jugements des tribunaux inférieurs doit faire partie des
piéces déposées.

(Signé)

“ THIBAUDEAU RINFRET, J.C.C.
P. KERWIN, J.

“ ROBERT TASCHEREAU, J.

“ I1.C. RAND, J.

«“ R. L. KELLOCK, J.

¢ J. W. ESTEY, J.

“ C. H. LOCKE, J.

“ J. R. CARTWRIGHT, J.

“  GERALD FAUTEUX, J.
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CITY OF VANCOUVER (Plaintiff)........ APPELLANT,
AND

B.C. TELEPHONE COMPANY,

B.C. ELECTRIC RY. CO. LTD.,

B.C. ELECTRIC COMPANY LTD.
(Defendants)

RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Tazation—Tax liability—Statute increasing tax rate—Whether retroactif.

By s. 89a of c. 55 of the Vancouver Incorporation Aect, 1921, enacted by
8. 3, c. 78 of the statutes of 1931 and amended by s. 7, c. 68 of the
statutes of 1936, it was provided that “from January 1, 1937, until
the year 1939, inclusive, and thereafter until amended by Statute”,
the public utility companies would be taxed at the rate of 14 per cent
per annum on the gross rentals received by the Telephone Co. and
on the amount annually received for gas, light and power and for
fares, by the other defendant companies. Each company was to file
a return of its revenues forming the basis of taxation on or before
January 31 of each year. In 1947, by ss. 3 and 4 of c¢. 103, 5. 39a
was amended to provide for an increase in rate to 2} per cent and
to change the basis of taxation in the case of the B.C. Electric Ry. Co.
from “the amount of fares annually received” to “the basic fare
revenue as defined in an agreement between the City and the said
Company dated December 30, 1946”, this last mentioned provision
“to have had effect on and from the first day of January, 1947”. The
1947 Act, which became effective on April 3, 1947, was not otherwise
made retroactive.

Appellant contended that the new rate became effective in respect of the
taxation period of 1947, or alternatively as of the date the Act was
assented to. The defendants claimed that it became effective com~
mencing with the taxation year 1948, The Court of Appeal affirmed
the dismissal of the action by the trial judge.

Held: (Affirming the judgment appealed from), that the new rate of 2%
per cent did not apply to taxation of the respondents for the year
1947, and was not retroactive to January 1, 1937.

Held: Respondents became liable for the tax before the new rate under
the 1947 Act had become effective, and not at the time that the
rating by-law for 1947 was passed on April 18, 1947.

Miller v. Salomons (1852) 7 Ex. 4768; Queen v. Judge of City of London
(1892) 1 Q.B. 273; Mersey Dock v. Turner [18931 A.C. 468 and
Bradlaugh v. Clarke [1883] 8 A.C. 354 referred to.

*PreseNT: Rinfret CJ. and Xerwin, Taschereau, Rand and Locke JJ.

3
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4 SUPREME COURT OF CANADA 1951

1950 APPEAL from the judgment of the Court of Appeal for

Creeor  British Columbia (1) affirming a judgment of Macfarlane
VANCOUVER

oy J. dismissing an action to recover taxes.
BC.
Tew .
Co.ctal H.E.M anning K.C. and J. B. Roberts for the appellant.
RandJ. _
—_— J. W. de B. Farris K.C. and A. Bruce Robertson for the
respondents.

The judgment of the Chief Justice and of Rand J. was
delivered by

Ranp J.:—In this appeal, a question of taxation is
raised. Prior to April 3, 1947, section 39A of the charter
of Vancouver, as enacted by chapter 78 of the statutes of

1931, was in the following language:—

39A. (1) The poles, conduits, cables, and wires of any telephone,
electric light, or electric power company; the mains of any gas company;
the rails, poles and wires of any street-railway or tramway company;
and the plant and machinery, being fixtures appurtenant thereto and used
in any way in connection therewith by any such company when situate
on any street or public place, shall be deemed to be rateable property
and shall be liable to taxation as provided in subsection (2) hereof.

(2) The several companies aforesaid shall be tazed annually at the
rate of one per cent per annum (g) in the case of every telephone company

on the gross rentals . . .; (b) in the case of every gas company on
the amount annually received . . .; (¢) in the case of every street-railway
company on the amount of fares . . . The foregoing rates of taxation

shall be in force from the first day of January, 1932, until the year 1936,
inclusive, and thereafter until amended by Statute. The taxation imposed
shall be in lieu of all taxes otherwise imposed and payable to the city
upon the aforesaid property after the said first day of January, 1932.

(3) Every company to which this section applies shall annually,
without any notice or demand, make a return of its revenue which forms
the basis of the taxation hereunder, and shall file a return with the City
Assessor on or before the thirty-first day of January in each year.

(4) For the purposes of recording on the assessment roll the property
represented in this section, the :Assessor shall, in respect to each and
every one of the several companies aforesaid, set out on the assessment
roll an amount which as a capital sum would yield on the basis of the
taxation of improvements for rateable property within the city for the
previous year an amount equivalent to the taxes payable under this
section based on the revenues of the said companies as herein preseribed
at the rate of one per cent per annum.

By chapter 68, 1936, the rate under the section was
increased from 1 per cent to 14 per cent and the duration

(1) 119501 1 D.L.R. 207.
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dates changed to January 1, 1937 and the year 1939
respectively. By chapter 103, 1947, assented to on April

3, the following amendments were made:

3. (1) Subsection (2) of section 39A, as enacted by section 3 of the
“Vancouver Incorporation Act, 1921, Amendment Act, 1931,” and amended
by section 7 of the “Vancouver Incorporation Act, 1921, Amendment Act,
1936,” is further amended by striking out the words “in the case of every
street-railway company on the amount of fares annually received upon
its street-cars within the city” in the ninth and tenth lines, and sub-
stituting therefor the following: “in the case of the British Columbia
Electric Railway Company, Limited, on the basic fare revenue as defined
in an agreement between the city and the said company, dated the
thirtieth day of December, 1946, in respect of its street-cars and trolley
coaches operated under such agreement.”

(2) Subsection (1) hereof shall not come into force and shall have
no effect unless the agreement therein mentioned has been validated and
confirmed by Statute of the Province, in which case it shall be deemed
to have come into force and to have had effect on and from the first
day of January, 1947.

4. (1) Subsection (2) of section 39A, as enacted by section 3 of the
“Vancouver Incorporation Act, 1921, Amendment Act, 1931,” and
amended by section 7 of the “Vancouver Incorporation ‘Act, 1921, Amend-
ment Act, 1936,” is further amended by striking out the words “one and
one-half” in the seecond line, and substituting therefor the words “two
and one-half.” ’

(2) Subsection (4) of said section 39A is amended by striking out
the words “one and one-half” in the eighth line, and substituting there-
for the words “two and one-half”.

The agreement mentioned in section 3(2) was confirmed
by chapter 94, 1947, as of the same date, April 3.

As it was impracticable for the respondents to furnish
audited returns by January 31 in any year, the revenue in
each case for the second anterior year was taken to be that
for the preceding year, so that for 1947 the figures used
were those for 1945, returned some time in 1946. From
January 1, 1947, then, that datum for the purposes of the
tax was officially in the records of the City.

The assessment roll is to be completed by December
31 and, subject to amendment thereafter by the assessment
courts, is declared to be the roll for the ensuing year. The
final closure took place in the month of February, 1947.

Prior to that, and pursuant to ss. (4) of section 39A,
a constructive valuation of the properties of the respond-
ents, described in 39A (1), through the capitalization of
the tax, being 1% per cent of the revenue returned, at the
rate for improvements in 1946, was entered on the roll,
and this valuation at the latter rate would, of course,
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reproduce the tax. In February, then, both assessed value
and rate were likewise officially in the records of the City.

In those circumstances, at what moment can it be said
that the tax against the respondents was imposed? If,
in any case, that took place after April the 3rd the new
rate undoubtedly applied; it was then the only rate in
force. But Mr. Manning argues that all taxes founded
on the assessment roll become imposed at the same
moment, and if the constructive value is strict assessment,
that moment could not be prior to the passage of the by-
law levying the general rate on April 18, at a time when
the rate of 2% per cent was effective. If, on the other
hand, the tax, so founded, was imposed before April 3,
or the entry is for other than assessment purposes and
the tax is external to the roll, then the concluding language
of 39(2) relates the tax at 2% per cent back to the
beginning of 1937.

By section 57, in each year the by-law levies the general
rate to provide tax revenue for the year’s financial require-
ments. Section 59 directs the collector to make out a tax
roll in which is to be set down “with respect to each parcel
of land upon which tazes have been imposed, the following
information . . .” Then follow particulars of land, owner-
ship, assessed value, ete.; and ss. (2) provides that “the
said roll shall be prima facie evidence of the correctness
of its contents, and shall be received in evidence in any
court of law.”

The word “levying”, the equivalent of “imposing”, sig-
nifies the execution of legislative power which charges on

person or property the obligation of or liability for a tax.
As early as 1864, in Laughtenborough v. McLean (1), it

was stated that “the collector’s roll is made, not for the
purpose of creating a charge, but for the purpose of
collecting a charge already made by the assessment roll.”
Devanney v. Dorr (2), after a reference to the binding
effect of the assessment roll, continues, “and the person
assessed becomes chargeable for any sums ordered to be
levied.” 'This conception of the provisions of the Ontario
Assessment Acts, in general the prototypes of enactments

(1) 14 U.C.CP. 175. (2) (1883) 4 O.R. 206.
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in the Western provinces, was followed in Rural Munici- 1950
pality of Armstrong v. Gibson (1); and in its reference to Crre OF
taxes which “have been imposed” the language of section VANCS_U"E“

59 seems to me to conclude the question. B.C.
TELEPHONE

The result, then, is that upon the concurrence of the Co. etal
closed assessment roll and the by-law levying the rate, the gand7J.
imposition of the tax is effected, and the extension of the —
details on the tax roll is a ministerial or executive act.

The taxes here are in a special category. The assessment
can be sald to be represented by the capitalization, and
the rate is that of the previous year. But it is said you
cannot have impositions of tax, related to an assessment
roll, arising at different times. I cannot see why not. The
roll furnishes one factor and there is nothing in the statute
that suspends the execution when both are operative; and
by section 61 all taxes are referred back to January 1 as
the date from which they are to be deemed due. If, then,
the tax is one which the assessment roll embraces, it was
imposed before April 3. The same result follows if the
taxes are external to the roll: the tax became imposed upon
the concurrence of the return of revenue and the statutory
rate, which would be not later than January 31.

In either of the cases mentioned, what is the effect of
the amendment on the years, including 1947, back to 1937?
The contention is that it levies additional taxes on the
respondents regardless of financial requirements of the
City or of any other consideration.

The language “the foregoing rates of taxation shall be
in force from the first day of January, 1937, until the year
1939, inclusive” in ss. (2) were enacted in 1936; by the
same enactment the rate was increased from 1 per cent to
14 per cent; and it was that particular rate which was
to continue from 1937 to and after 1939 “until amended
by Statute.” The change of rate in 1947 is such an amend-
ment, and it brings to an end the duration of the provision
of 1936: upon its enactment, the clause was fulfilled. It
is altogether misleading to read the particulars of amend-
ment as inserted in the section but without reference to
the original and the amending enactments. Although a
statute is to be read as always speaking, that rule cannot

(1) [19231 3 D.L.R. 1008.
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continue in force a provision which by its terms has ceased
to be operative on a certain event; to speak it must be
revived, which, in this case, it was not.

In The King v. Spirit River Lumber Co. (1), what was
in question was the applicability of a general provision for
the recovery of any tax imposed under the Act to a tax
provided subsequently by an amendment. The provision
by its nature was to continue and to attach to whatever tax
liability from time to time arose under the statute. Here
the clause is limited in its application to a specific rate under
legislation enacted in a certain year; and when that rate is
repealed the clause is exhausted of effect.

That we may look at the history of legislation to ascer-
tain its present meaning is undoubted: Attorney-General
v. Lamplough (2), and in the language of Brett, L.J. at
p. 231:— :

We cannot tell what is the effect of the latter without looking at the
meaning of the statute which it has repealed. We must treat it as we
treat all statutes for the purpose of construing them: we must look at

the facts which were existing at the time the Act pagsed, to see what
was its meaning.

I would, thereforg, dismiss the appeal with costs.

The judgment of Kerwin and Taschereau JJ. was de-
livered by

Kerwin J.:—This is an appeal by the City of Vancouver
from the unanimous judgment of the Court of Appeal
for British Columbia (3), affirming the judgment at the
trial of three actions (now consolidated) brought against
British Columbia Telephone Company, British Columbia
Electric Railway Company, Limited, and British Columbia
Electric Company, Limited, by the City for the recovery
of taxes alleged to have fallen due in 1947 at the rate of two
and one-half percentum on certain receipts of the Com-
panies. The determination of the right of the City to
succeed depends upon the relevant provisions of an Act
known as the Vancouver Incorporation Act, 1921, chapter
55 of the British Columbia Statutes of 1921, and amending
Acts, and particularly an amendment of 1947.

(1) 119251 4 DL.R. 794. (2) (1878) 3 Ex. D. 214.
(3) 119501 1 D.L.R. 207. '
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The first amendment to the Act to be noted was enacted
in 1931 by chapter 78 whereby, for the first time, section

39A was inserted in the following terms:

39A. The poles, conduits, cables and wires of any telephone, electric
light, or electric power company; the mains of any gas company; the
rails, poles, and wires of any street-railway or tramway company; and
the plant and machinery, being fixtures appurtenant thereto and used
in any way in connection therewith by any such company when situate
on any street or public place, shall be deemed to be rateable property
and shall be liable to taxation as provided in subsection (2) hereof.

(2) The several companies aforesaid shall be taxed annually at the
rate of one per cent per annum (@) in the case of every telephone com-
pany on the gross rentals actually annually received from its subscribers
for telephones situate within the city, including inter-exchange tolls for
calls between exchanges within the city;

(b) in the case of every gas company, electric lighting company,
and electric power company on the amount annually received by such
company for gas, electric light, or electric power consumed within the
city; (¢) in the case of every street-railway company on the amount
of fares annually received upon its street-cars within the city. The fore-
going rates of taxation shall be in force from the first day of January,
1932, until the year 1936, inclusive, and thereafter until amended by
Statute. The faxation imposed shall be in lieu of all taxes otherwise
imposed and payable to the city upon the aforesaid property after the
said first day of January, 1932.

(3) Every company to which this section applies shall annually,
without any notice or demand, make a return of its revenue which
forms the basis of the taxation hereunder, and shall file a return with
the City Assessor on or before the thirty-first day of January in each
year. .
(4) For the purposes of recording on the assessment roll the
property represented in this section, the Assessor shall, in respect to
each and every one of the several companies aforesaid, set out on the
assessment roll an amount which as a capital sum would yield on the
basis of the taxation of improvements for rateable property within the
city for the previous year an amount equivalent to the taxes payable
under this section based on the revenues of the said companies as herein
prescribed at the rate of one per cent per annum.

In 1936, by chapter 68, section 7, it was provided as

follows:

7. (1). Subsection (2) of section 39A of said chapter 55, as enacted
by section 3 of the “Vancouver Incorporation Act, 1921, Amendment
Act, 1931”7 is amended by striking out the word “one” in the second
line thereof, and substituting therefor the words “one and one-half”;
and by striking out the words and figures “1932 until the year 1936” in
the twelfth line thereof, and substituting therefor the words and figures
1937 until the year 1939”; and by striking out the figures “1932” in the
last line thereof, and substituting therefor the figures “1937”.

(2) Subsection (4) of said section 39A is amended by striking out
the word “one” in the eighth line thereof, and substituting therefor the
words “one and one-half”.

(3) Subsection (1) of this section shall come into force and take
effect on the first day of January, 1937.
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In 1947, sections 3 and 4 of chapter 103 of the British
Columbia Statutes enacted:

3. (1). Subsection (2) of section 39A, as enacted by section 3 of the
“Vancouver Incorporation Act, 1921, Amendment Act, 1931,” and amended
by section 7 of the “Vancouver Incorporation Aect, 1921, Amendment Act,
1936, is further amended by striking out the words “in the case of every
street-railway company on the amount of fares annually received upon
its street-cars within the city” in the ninth and tenth lines, and sub-
gtituting therefor the following: “in the case of the British Columbia
Electric Railway Company, Limited, on the basic fare revenue as defined
in an agreement between the city and the said Company, dated the
thirtieth day of December, 1946, in respect of its street-cars and trolley-
coaches operated under such agreement.”

(2) Subsection (1) hereof shall not come into force and shall have
no effect unless the agreement therein mentioned has been validated and
confirmed by Statute of the Provinee, in which case it shall be deemed
to have come into force and to have had effect on and from the first
day of January, 1947.

4. (1) Subsection (2) of section 39A, as enacted by section 3 of the
“Vancouver Incorporation Aet, 1921, Amendment Act, 1931,” and
amended by section 7 of the “Vancouver Incorporation Act, 1921, Amend-
ment Act, 1936,” is further amended by striking out the words “one
and one-half” in the second line, and substituting therefor the words
“two and one-half.”

(2) Subsection (4) of said section 39A is amended by striking out
the words “one and one-half” in the eighth line, and substituting there-
for the words “two and one-half.”

The agreement referred to in subsection 1, above quoted,
although dated December 30, 1946, provided by paragraph

59:

59. (@) The Company shall consent to a request by the Corporation
to the Legislature of the Province of British Columbia for the amend-
ment of section 89A of the Vancouver Incorporation Act so that com-
mencing on the 1st day of January, 1947 the tax of 1% per cent now
imposed under subsection (2) of the said section on the fares annually
received by the Company upon its street cars within the city shall be
calculated upon the basic fare revenue as hereinafter defined in respect
of its street cars and trolley coaches operated under this agreement.

(b) In the meantime and commencing on the first day of January,
1947, the parties shall govern themselves as though the said section 39A
had been amended as aforesaid, and any moneys paid under this clause
shall, until the said section shall have been so amended, be applied on
account of the Company’s obligation from time to time under the said
section to the extent necessary to discharge such obligation.

While the reference in clause (a) to the tax of 14 per
cent might be said only to identify the tax under subsection
2 of section 39A of the Act, whatever might be the rate,
it is of significance when taken in conjunction with the
provisions of clause (b) by which, commencing January
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1, 1947, the parties were to govern themselves in the mean-
time, before ratification of the agreement by the Legis-
lature, as though section 39A had been amended. The
agreement was ratified by an Act assented to on April 3,
1947, the same day that the 1947 amendment to the Act
received the Royal Assent. It has not been overlooked
that this agreement is with one only of the respondents.

Another significant fact is that while subsection 1 of
section 3 of the 1947 amendment is to come into force on
and from January 1, 1947, no date is fixed for the coming
into force of the other provisions. In view of this, I take
the intention of the Legislature to be that all the Com-
panies are subject to taxation for the year 1947 at the old
rate of one and one-half percentum per annum and not at
the new rate.

While it was arranged between the City and the Com-
panies that “for the purposes of recording on the assessment
roll the property represented” in section 39A, the assessor
should take the audited statements of receipts by the
Companies, say for the year 1945, in making the entry on
the assessment roll in 1946, that arrangement cannot, of
course, alter the proper construction of the 1947 amend-
ment. Nevertheless it is important to notice that the
assessor is to begin to make the assessment not later than
November 1 in each year for the year following and is
to return to the City Clerk the assessment roll not later
than December 31 in each year. The entry made by the
assessor in the assessment roll, under the provisions of
subsection 4 of section 39A of the Act, has no relevancy
to the taxation to which the respondents are subject under
that section. The entry made in 1946 in an assessment
roll which is to be used in 1947 is of a capital sum that
would yield “on the basis of the taxation of improvements
for rateable property within the City for the previous year”
an amount equivalent to the taxes payable under section
39A. The tax rate for such previous year might, or might
not, be the tax rate for the year 1947. That being so, the
agsessment cannot be the basis for the taxation of the
Companies under section 39A. The respondents are in a

1

1950
——
Crry oF
VANCOUVER
v,
B.C.
TELEPHONE
Co. etal

Kerwin J.



12

1950
—
CITY OF
VANCOUVER
V.
B.C.
TELEPHONE
Co. et al

Locke J.

SUPREME COURT OF CANADA [1951

special position so far as taxation under that section is
concerned and the general incidence of assessment under
the Act does not affect the point to be determined.

The appeal should be dismissed with costs.

Lockr, J.:—By section 39 of the Vancouver Incorpora-
tion Act, e. 55, Statutes of British Columbia 1921, 2nd
Session, all rateable property in the City, or any interest
therein, is made liable to assessment at its actual cash
value as it would be appraised in payment of a just debt
from a solvent debtor, the value of the improvements,
if any, being estimated separately from the value of the
land. By an amendment made in 1931 (s. 3, c. 78) section
39A was added whereby special provision was made for
the assessment of, inter alia, telephone, electric light and
power and street railway companies by defining that por-
tion of their assets which should be deemed to be rateable
property and liable to taxation, and providing for a tax
at the rate of 1 per cent of a defined proportion of their
receipts. Section 39A thus introduced was amended by
section 7 of chapter 68 of the statutes of 1936 and, as thus
amended, read as follows:

39A. (1) The poles, conduits, cables, and wires of any telephone,
electric light, or electric power company; the mains of any gas company;
the rails, poles, and wires of any street-railway or tramway company;
and the plant and machinery, being fixtures appurtenant thereto and
used in any way in connection therewith by any such company when
situate on any street or public place, shall be deemed to be rateable
property and shall be liable to taxation as provided in subsection (2)
hereof.

(2) The several companies aforesaid shall be taxed annually at the
rate of one and one-half per cent per annum (a) in the case of every
telephone company on the gross rentals actually annually received from
its subscribers for telephones situate within the city, including inter-
exchange tolls for calls between exchanges within the city, (b) in the case
of every gas company, electric lighting company and electric power
company on the amount annually received by such company for gas,
electric light, or electric power consumed within the city, (c) in the case
of every street railway company on the amount of fares annually received
upon its street cars within the city. The foregoing rates of taxation
shall be in force from the first day of January, 1937, until the year 1939,
inclusive, and thereafter until amended by Statute. The taxation imposed
shall be in leu of all taxes otherwise imposed and payable to the city
upon the aforesaid property after the said first day of January, 1937.

(3) Every company to which this section applies shall annually,
without any notice or demand, make a return of its revenue which
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forms the basis of the taxation hereunder, and shall file a return with
the City Assessor on or before the thirty-first day of January in each
year.

(4) For the purposes of recording on the Assessment Roll the
property represented in this section, the Assessor shall, in respect to each
and every one of the several companies aforesaid, set out on the Assessment
Roll an amount which as a capital sum would yield on the basis of the
taxation of improvements for rateable property within the city for the
previous year an amount equivalent to the taxes payable under this
gection based on the revenues of the said companies as herein prescribed
at the rate of one and one-half per cent per annum.

Subsection (1) of this section shall come into force and take effect
on the first day of January, 1937.

By an agreement made between the appellant corpora-
tion and the respondent British Columbia Electric Railway
Company Limited, dated December 30, 1946, the parties
agreed, subject to confirmation by the legislature, upon
terms for the extension of the franchise of the street rail-
way company for the operation of street cars, trolley
coaches and motor buses for a term of twenty years. By
the agreement the City undertook to make a request to
the Legislature at its next session for the enactment of
legislation confirming it and authorizing the parties to
carry it into effect as though it had been confirmed and
come into force on January 1, 1947, the street railway
company agreed to support the request and the parties
undertook that in the meantime, commencing on the said
last mentioned date, they would govern themselves as
though the agreement had come into force on that day.

Paragraph 59 of the agreement reads as follows:

59. (@) The Company shall consent to a request by the Corporation
to the Legislature of the Province of British Columbia for the amend-
ment of section 32A of the Vancouver Incorporation Act so that com-
mencing on the 1st day of January, 1947 the tax of 14 per cent now
imposed under subsection (2) of the said section on the fares annually
received by the Company upon its street cars within the city shall be
calculated upon the basic fare revenue as hereinafter defined in respect
of its street cars and trolley coaches operated under this agreement.

() In the meantime and commencing on the first day of January,
1947, the parties shall govern themselves as though the said section 39A
had been amended as aforesaid, and any moneys paid under this clause
shall, until the said section shall have been so amended, be applied on
account of the Company’s obligation from time to time under the said
section to the extent necessary to discharge such obligation.

The expression “basic fare revenue” appearing in clause
(a) of the section was by section 61 defined as including
amongst other revenues “City fare revenue” and this in
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turn was defined as meaning “the total of all passenger
fares collected by the company for travel on its street cars,
trolley coaches and motor buses (including chartered
vehicles) operated under this agreement wholly within the
City” less certain specified deductions.

On April 3, 1947, an Act to amend the “Vancouver
Enabling Act” (c. 94) was assented to which approved the
terms and validated and confirmed as of the first day of
January, 1947, the above mentioned agreement in the

following terms:

2. Notwithstanding anything contained in the “Vancouver Incorpora-
tion Act, 1921,” or any other Act, the agreement entered into on the
thirtieth day of December, 1946, and made between the City of Van-
couver of the one part and British Columbia Electric Railway Company
Limited of the other part, for granting a transportation franchise in the
City of Vancouver, is hereby validated and confirmed as of the first day
of January, 1947, and the parties thereto are hereby empowered and
authorized to carry the same into effect accordingly.

On the same date an Act to amend the “Vancouver
Incorporation Act, 1921” (c. 103) was assented to. Sections

3 and 4 of this Act read:

3. (1) Subsection (2) of section 39A, as enacted by section 13 of the
“Vancouver Incorporation Act, 1921, Amendment Act, 1931,” and amended
by section 7 of the “Vancouver Incorporation Aect, 1921, Amendment Act,
1936,” is further amended by striking out the words “in the case of every
street-railway company on the amount of fares annually received upon
its street-cars within the city” in the ninth and tenth lines, and substi-
tuting therefor the following: “in the case of the British Columbia
Electric Railway Company, Limited, on the basic fare revenue as defined
in an agreement between the city and the said Company, dated the
thirtieth day of December, 1946, in respect of its street-cars, and trolley-
coaches operated under such agreement.”

(2) Subsection (1) hereof shall not come into force and shall have
no effect unless the agreement therein mentioned has been validated and
confirmed by Statute of the Province, in which case it shall be deemed
to have come into force and to have had effect on and from the first day
of January, 1947. .

4. (1) Subsection (2) of section 39A, as enacted by section 3 of the
“Vancouver Incorporation Act, 1921, Amendment Aect, 1931,” and
amended by section 7 of the “Vancouver Incorporation Aect, 1921, Amend-
ment Act, 1936,” is further amended by striking out the words “one and
one-half” in the second line, and substituting therefor the words “two and
one-half.”

(2) Subsection. (4) of said section 39A iz amended by striking out
the words “one and one-hali” in the eighth line, and substituting therefor
the words “two and one-half.”

The question to be determined upon the present appeal
is as to whether the rate of 2§ per cent imposed by section
4 of the 1947 amendment applies to the taxation of the
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respondent companies for the year 1947. Macfarlane, J.
by whom the actions were tried considered that it did not
and an appeal from his judgment was dismissed by the
unanimous judgment of the Court of Appeal. For the
appellant it is contended that the question is determined
by the very terms of the section. As amended section 3%A
by subsection 1 provides that the described property of
the respondents shall be liable to taxation as provided in
subsection 2, which declares that they shall be taxed
annually at the rate of 23 per cent on the described revenues
in lieu of all other taxes, and subsection 4 states that
subsection 1 shall come into force and take effect on the
first day of January, 1937. This language, it is said, is
free from ambiguity and must be construed literally. If
this be correet, not only would the respondents be found
liable for the tax at the increased rate for the taxation
year 1947 but, in the result, their liability would be
declared in respect of the years 1937 to 1946 both inclusive.
It is not sufficient, in my opinion, to say that this would
be so manifestly unjust that the Legislature could not have
intended such a result if, as contended for by the appellant,
the language is so clear as to permit of no other reasonable
meaning. It is not an answer to such a contention to say
that the result thus reached would be absurd. As was
pointed out by Cockburn, C.J. in Miller v. Salomons (1),
where the meaning of a statute is plain and clear the courts
have nothing to do with its policy or impolicy, its justice
or injustice: it is for them to administer it as they find
it and that to take a different course is to abandon the
office of judge and to assume the province of legislation.
The rule is stated by Lord Esher, M.R. in The Queen v.
Judge of City of London (2), where he referred to what
had been said by Sir George Jessel in The Alina (3) thus:

Jessel, M.R., says that the words of s. 2 are quite clear, and that,
if the words of an Act of Parliament are clear, you must take them
in their ordinary and natural meaning, unless that meaning produces a
manifest absurdity. Now, I say that no such rule of construction was
ever laid down before. If the words of an Act are clear, you must follow
them, even though they lead to a manifest absurdity. The Court has
nothing to do with the question whether the legislature has committed
an absurdity. In my opinion, the rule has always been this—if the words
of an Act admit of two interpretations, then they are not clear; and if one

(1) (1852) 7 Ex. 476 at 560. (3) (1880) 5 Ex. D. 227.
(2) [18921 1 Q.B. 273 at 290.
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1950 interpretation leads to an absurdity, and the other does not, the Court
— will conclude that the legislature did not intend to lead to an absurdity,

VE;%S‘F;EB and will adopt the other interpretation.
BL. This language was expressly approved by Herschell, L.C.

Tgfl’;ﬁm in Mersey Dock v. Turner (1). Construing section 39A in
——_ its present form the terms of the Vancouver Incorporation
Locke J. A mendment Act of 1947 , which authorized its amendment,
must be considered. That statute not only changed the
rate of the tax by section 4 but also in the case of the
respondent B.C. Electric Railway Company Limited
altered subsection 2 by providing that, in lieu of imposing
the tax on the amount of fares annually received upon its
street cars within the City, it should be imposed on the
basic fare revenue as defined in the agreement of December
30, 1946, in respect of its street cars and trolley coaches
operated under such agreement, and further that this
change should not come into force unless the agreement
was validated and approved by a statute of the provinece
“in which case it shall be deemed to have come into force
and to have had effect on and from the first day of January,
1947.” If the appellant’s present contention were right
the tax of 2% per cent would be imposed upon the basic
fare revenue from and after January 1, 1937, since if the
amended rate became effective as of that date by reason of
the concluding sentence in the amended section 39A, the
tax must be computed upon the basic fare revenue if the
section be construed literally. This would be in direct
conflict with the terms of section 3 of the Vancouver
Incorporation Amendment Aet of 1947. As to the other
respondents, it cannot, in my opinion, be fairly contended
that whereas in the case of the street railway company
the increased rate of taxation was not to affect its revenues
prior to those received in the year 1947, they are to be
taxed retroactively to January 1, 1937: the section may
not be construed in one manner for the street railway
company and in another for other companies affected.
Subsection 1 of section 3 of the amending Act of 1947
must be read as if it were incorporated in section 39A and
accordingly, in my opinion, the increased tax is not retro-
active to January 1, 1937. By subsection 2 of section 39A,
as it read following the amendment of 1936, the rate of

(1) (1893) A.C. 468 at 477.
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14 per cent per annum was to continue in force from the
1st day of January, 1937, until the year 1937 inclusive
“and thereafter until amended by statute.” The provision
that the tax imposed by subsection 1 should come into
force and take effect on the 1st day of January, 1937, read
together with the provisions of subsection 2, should be
construed as meaning that the rate thus imposed should
continue after the year 1939 until it was amended by
statute and, having been amended by the 1947 Act, there-
after ceased to be of any effect. This interpretation
appears to me to be clearly what was intended by the
Legislature. To interpret the statute in this manner is,
in my view, to adopt and apply the principle stated by
Turner, L.J. in Hawkins v. Gathercole (1), which was
referred to with approval by Lord Hatherley in Garnett v.
Bradley (2), and by Lord Blackburn in Bradlaugh v. Clarke
(3).

It is further contended for the appellant that in any
event the revenues of the respondents subject to taxation
for the year 1947 are liable to be taxed at the advanced
rate since it is said the tax was imposed after April 3, 1947,
when the amendment received royal assent. In support of
this contention it is said that the rating by-law for the
taxation year 1947 not having been passed until April 18
of that year the liability arose after the legislation came
into force. As to this, it is my opinion that the liability
of the respondents did not arise by virtue of the rating
by-law or depend in any manner upon it. The liability is
imposed by the statute and depends neither upon an
assessment (since there was nothing to value) nor upon
the ordinary municipal procedure for the imposition of
taxation. I think the increased rate did not apply to the
designated revenues of any of the respondents for the
taxation year 1947. When by chapter 78 of the Statutes
of 1931, assented to on April 1 of that year, section 39A
was introduced into the charter the taxation was declared
to be in force from the 1st day of January, 1932, and the
return which the companies were required to file with the
City Assessor on or before January 31 in the latter year

(1) (1855) 6 DeG. M. & G. (2) [1878] 3 AC. 944 at 950-1.

1 at 21. (3) (1883) 8 A.C. 354 at 372,
77062—2

17

1950
——
CITY OF
VANCOUVER
v.
BC.
TELEPHONB
Co. etal

LOEJ .



18

1950
——
Crry oF
VANCOUVER
.

B.C.
TELEPHONE
Co. et al

Locke J.

SUPREME COURT OF CANADA [1951

was of the revenues for the year 1931. While the moneys
here in dispute are for taxes imposed by the statute for
the taxation year 1947, they are levied upon the revenues
for the year 1946. In the case of the street railway
company, until the amendment of 1947 the tax was imposed
upon the amount of fares annually received upon its street
cars within the City. Since the section as amended in
1947 imposes the increased rate only upon the basic fare
revenue, as defined in the agreement, in respect of its
street cars and trolley coaches, and since the provision
subjecting this revenue to the increased tax is by virtue
of subsection 2 of section 3 of the Vancouver Incorporation
Amendment Act, 1947, effective only as and from January
1, 1947, there was no statutory authority, other than the
section as it stood prior to its amendment, under which
the “amount of fares annually received upon its street
cars within the City” in 1946 could be taxed. The tax on
the basic fare revenue becomes effective only as of January
1, 1947, and the rate of 2} per cent could for the first
time be imposed only for the taxation year 1948. The
company, it must be presumed, then made the required
return of its basic fare revenue for the year 1947 and was
taxed upon it. As, in my opinion, the section must be
construed in the same manner in so far as it affects each
of the respondent companies, the increased rate should, in
my opinion, be held as not applicable to the tax levied in
1947 upon their 1946 revenues.

The appeal should be dismissed with costs.
Appeal dismissed with costs.
Solicitor for the appellant: Arthur E. Lord.

Solicitors for B.C. Telephone Co.: Farris, Stultz, Bull
& Farris.

Solicitor for B.C. Electric Ry. Co. and B.C. Electric Co.:
A. Bruce Robertson.
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ADELARD LATOUR..................... APPELLANT;
AND
HIS MAJESTY THE KING.............. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Murder—Trial by jury—Misdirection—Pleas of self-defence,
provocation and drunkenness—Onus probandi—Reasonable doubt—
Euvidence—Use of word “establish” in charge is potentially dangerous
—Intent in drunkenness—Criminal Code, ss. 263, 1026(1).

Appellant was convicted of murder after a trial by jury. He had pleaded
self-defence, provocation and drunkenness. His appeal was unani-
mously dismissed by the Court of Appeal.

Held: The appeal should be allowed and a new trial ordered.

Held: That, when dealing with the specific pleas of self-defence and
provocation, there was a grave departure by the trial judge from
the general principles he had laid down in the opening part of his
charge with respect to the burden of proof—using the word “establish”
in such a way that the jury could reasonably understand it to mean
“if it was established by the accused”—and that it was never stated
to the jury, either expressly or by clear implication, that, if they were
in doubt as to whether the act was provoked, it was their duty to
reduce the offence from murder to manslaughter.

Held: A direction to the jury (which could reasonably be, by them,
related to the accused) that, if on one point they found the evidence
of a witness to be deliberately untrue, they could not believe him
in any other particular, was a misdirection of a most serious nature
and tantamount to an encroachment upon the right of full answer
and defence.

Held: The validity of the defence of drunkenness is dependent upon
the proof that the accused was at the time of the commission affected
by drunkenness to the point of being unable to form not any intent
but the specific intent to commit the crime charged.

Held: As it is the duty of a juror to disagree if unable conscientiously
to accept the views of his colleagues, it is wrong in law to tell the
jury that they “must agree upon a verdict”.

APPEAL from the judgment of the Court of Appeal for
Ontario dismissing appellant’s appeal from his conviction
by a judge and jury on a charge of murder.

C. L. Dubin, M. N. Lacourciére and R. H. Frith for the
appellant,

W. B. Common K.C. and H. D. Wilkins K.C. for the
respondent,

. *Present: Rinfret CJ. and Kerwin, Taschereau, Rand, Estey, Cart-
wright and Fauteux JJ.
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1_9v5_2 The judgment of the Court was delivered by

. Lamoz  Fagreux J.:—The appellant has been convieted, in the
TeeKme city of Sudbury, in the provinee of Ontario, of the murder
FauteuzJ. Of the wife of his first cousin, one Cécile Rainville. His

—— appeal against such conviction was unanimously dismissed

by the Court of Appeal, the reasons for judgment reading:

After listening to the able and elaborate arsument addressed to us,
we are quite unable to find anything in what has been adduced, which
would warrant our interfering with the verdict of the jury. There is
nothing to be gained by going over, one by one, the items so ably put
before us but the facts in this case are overwhelming and, in view of the
findings of the jury and the interpretation they put upon them, there is
nothing to be said. The appeal will be dismissed.

Pursuant to section 1025(1), 1948 ch. 39 s. 42 of the
Criminal Code, leave to appeal was granted on the follow-
ing points of law: (a) Misdirection of the trial judge as
to the onus probandi. (b) Lack of adequate direction with
respect to the benefit of reasonable doubt on every issue

- raised in the defence (Latour v. The King) (1). (c) Mis-

direction in the following instructions to the jury:—

Should you come to the conclusion that any witness came here and
told something that he knew was not true, that would be tantamount to
perjury, and anybody who gives evidence that was not true in any one
instance, could not be believed in any other particular.

and (d) Failure of the trial judge to relate to the specific
crime charged, the rule as to intent applicable in the
defence of drunkenness.

At the close of the argument, the Court indicating that
reasons for judgment would be delivered later, allowed the
appeal, quashed the convietion and ordered a new trial.
In view of this order, only such circumstances as are
necessary for the determination of the questions raised
will be referred to.

On the morning of September 12, 1949, the appellant,
both hands badly bleeding, was seen by the landlady and
another tenant of the building, leaving the apartment
occupied by his cousin Peter Rainville, the deceased
Cécile Rainville, and her brother Alexander Verdon. After
a short visit to the home of some friends, to wash his
hands, he immediately proceeded to the police department,
where he reported that he had been in a fight and, from
there, was escorted to the hospital where he received

(1) 97 C.CC. 385.
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surgical attendance on his injuries on both hands. Mean-
while, the police, alerted by the landlady of the apartment,
proceeded thereto and found the body of the deceased
bearing some thirty-two wounds; they also found a knife
admittedly identified as belonging to the appellant and a
coat the latter had borrowed from Verdon. As to what
took place in the apartment, there is no evidence but the
incomplete account—hereinafter referred to—given by the
appellant himself; the evidence of the landlady and of
the other witness on the point throws little or no light.
The theory submitted to the jury by the Crown was that
the appellant, well aware of the absence of both his cousin
and the brother of the vietim, Verdon, visited the apart-
ment that morning for the purpose of having carnal
knowledge with the victim and that, when she refused, he
stabbed her with his knife. It was conceded that there
is no evidence in point of an assault prompted by such
motives nor of any prior guilty passion by the accused
towards the deceased. The evidence reveals that the
appellant, a bushman, was, on the day of the fatal occur-
rence, terminating, in the city of Sudbury, a two-weeks
vacation during which, being on good terms with the Rain-
villes, he freely visited their home. The appellant testified
that the return of the coat of Verdon was the purpose of
his visit to the apartment on the morning of the 12th. -He
relates the following facts: Having delivered the coat, he
was departing from the apartment when the deceased
invited him to stay, sit and talk and, eventually, proposed
to have sexual relations with him. He says that he then
scolded her and told her he knew much of how she was
carrying on. It may be pointed out here that independent
evidence shows that the day before, the appellant having,
in the presence of Peter Rainville and Verdon, made
unfavourable remarks as to the moral conduct of the
deceased, Verdon became angry and left the company in
protest. There is no evidence, however, that these remarks
of the appellant were subsequently conveyed to the vietim
either by her husband or by Verdon. The appellant testi-
fied that the victim became incensed and told him he knew
too much of her past and that she then drew a knife from
behind her back and went to stab him. He protected
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himself with his hands but being then stabbed and by
reason of the combined effect of the stabbing, of pain in
his hands and of two weeks of persistent drinking, he said
he lost his head and does not recall what happened from
that moment, up to time he was washing his hands at the
home of their common friends. He further denied having
brought the knife with him suggesting the deceased must
have taken it from his room, which she visited with him
two days before, for the purpose of looking over some old
family pictures. The occurrence of this visit is corrobor-
ated by an independent witness. On the basis of these
facts, pleas of self-defence, provocation and drunkenness
were advanced on behalf of the appellant, and with respect
‘o each of these pleas, the jurors received from the trial
judge instructions which must now be considered con-
junctively with the above grounds of appeal.

Dealing with grounds (a¢) and (b). The principles
of the criminal law as to the onus probandi and the benefit
of the doubt being substantially correlated in their appli-
cation, the merits of the first two grounds of appeal may,
in this case, conveniently be dealt with together.

In the early part of his charge the trial judge, before
entering upon the discussion of the facts of the case and
before any reference whatever to the pleas of self-defence,
provocation and drunkenness, and to the different verdicts
resulting respectively therefrom, properly charged the jury
as to the burden of the proof and the benefit of the doubt,
making his own the following words of Viscount Sankey,
Lord Chancellor, in Woolmington v. Director of Public
Prosecutions, (1), particularly at page 94:—

. it i not until the end of the evidence that a verdict can properly
be found and that at the end of the evidence, it is not for the prisoner
to establish his innocence but for the prosecution to establish his guilt.
Just as there is evidence on behalf of the prosecution, so there may be
evidence on behalf of the prisoner which may cause a doubt as to his
guilt. In either case, he is entitled to the benefit of the doubt. It must
be kept in mind that while the prosecution must prove the guilt of the
prisoner, there is no such burden laid upon the prisoner, to prove his
innocence and it is sufficient for him to raise a doubt as to his guilt. He
is not called upon to satisfy the jury of his innocence.

And he further instructed the jury with respect to
circumstantial evidence, giving them the rule formulated

(1) 25 .CAR. 72
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by Baron Alderson in the Hodge (1) case. No com-
plaint is made as to the way in which these matters
were explained as general principles in criminal law. It
is complained, however, that, when he later dealt with
the pleas of self-defence and of provocation, there was a
grave departure by the learned trial judge from the general
principles he had laid down with respect to the doubt, he
entirely failed throughout the charge to direct the attention
of the jurors, in their consideration of the plea of provo-
cation, to their duty, to give the appellant the benefit of
the doubt, if any, in favour of the lesser charge of man-
slaughter. The following excerpts from the charge, fairly
representing the substance of the directions with which
the jury was left in the matter, are impeached by the
appellant as casting the burden of proof upon him and,
therefore, as being in violation of the principles laid down
particularly in the Woolmington case. As to the plea of
self-defence, the trial judge said, at page 407 of the record:
It is for the jury to say whether or not the necessary facts have been
established to warrant a plea of self-defence.
and as to the plea of provocation, he said, at page 413:

The doctrine is that an unlawful killing resulting from a deliberate
act of violence is prima facie murder but that, if it is established that the
accused acted under a certain set of conditions which were such as to
deprive an ordinary person of the power of self-control, that presumption
is rebutted and the killing is only manslaughter.

On behalf of the respondent, it was pointed out that the
trial judge did not say “established by the accused” but
simply “established” and then argued that no burden was
consequently cast upon the appellant to prove the
ingredients necessary to a plea of self-defence or to a plea
of provocation as had been explained to the jury. In the
circumstances of this case, the jury, in my view, could
only, or to say the least, could reasonably understand the
directions as if it had, in effect, been said: “if it was
established by the accused” for, in this case, it is virtually
only from the account given by the appellant of what took
place in the apartment between himself and the vietim,
that the proof of the ingredients necessary to each defence
could, if at all, be found. It is on that view that the legality

(1) 2 Lewin 227.
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E5B. of the instructions must be considered for, in Bigaouette

Larove V. The King (1), Duff J., as he then was, delivering the

Tapkmng Judgment for the Court, stated at page 114:
—_— 'The law, in our opinion, is correctly stated in the judgment of Mr.
Fauteux J. Justice Stuart in Rex v. Gallagher, in these words:

- . it is not what the judge intended but what his words as
uttered would convey to the minds of the jury which is the decisive
matter.” Even if the matter were evenly balanced, which I think it is
not, and the language used were merely just as capable of the one
meaning as the other, the position would be that the jury would
be as likely to take the words in the sense in which it was forbidden
to use them as in the innocuous sense and in such circumstances I think
the error would be fatal.

It is suggested, on behalf of the appellant, that according
to the dictionary, the word “establish” means “place
beyond dispute.” (Shorter Oxford English Dictionary,
3rd edition, page 684). On that basis, it would then appear
sufficient to substitute these words to the word “establish”
to conclude that, had it been said:

It is for the jury to say whether or not the necessary facts have been
placed beyond dispute by the accused to warrant a plea of self-defence.

or had it been said with respect to the plea of provocation:
. if it is placed beyond dispute by the accused that he acted
under a certain set of conditions . . .

the two directions, standing alone, would have been palp-
ably wrong, for the law only requires that the evidence in
the record,—introduced by the Crown or the defence, it
does not matter—be sufficient to raise in the minds of the
jury a reasonable doubt as to whether the accused acted
in self-defence or under provocation.

In judicial proceedings, the word “establish” is corre-
lated to the burden of the proof but to the burden of the
proof not in the sense of the necessity there may be for
an accused in the course of the enquéte to introduce
evidence in order to explain away the case being made by
the Crown, but in the sense of the permanent and para-
mount obligation there is for the Crown, at the end and
on the whole of the case, to have proved the gullt beyond
all reasonable doubt.

In Phipson on Evidence, 8th edition, it is stated at page
27:

As applied to judicial proceedings, the phrase “burden of proof” has

two distinet and frequently confused meanings: (1) The burden of proof
as a matter of law and pleading—the burden, as it has been called, of

(1) [1927]1 S.C.R. 112.
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establishing o case, whether by preponderance of evidence, or beyond
s reasonable doubt; and (2) The burden of proof in the sense of
introducing evidence . . . So in criminal eases, even where the second,
or the minor burden of introducing evidence is cast upon or shifted to
the accused, yet the major one of satisfying the jury of his guilt beyond
a reasonable doubt is always upon the prosecution and never changes;
and if, on the whole case, they have such a doubt, the accused is entitled
to the benefit of it and must be acquitted.

(Mancini v. D.P.P. (1); Woolmington v. D.P.P. (2)).
Tt is clearly in relation to the “major burden,” it may be
pointed out, that the word “establish” is used by the
House of Lords in the above excerpt from the Woolmington
cage. In giving directions to the jury, the use of the word
“establish” in relation to the “minor burden” of introducing
evidence, is inadequate, confusing and potentially
dangerous as it may, depending upon the context or upon
the whole charge and the nature and circumstances of the
case, lead the jury into error as to the plain nature of their
duty with respect to the most important feature of our
criminal law, the paramount and permanent burden of
the Crown to establish ultimately its case beyond all
reasonable doubt. Not that it is suggested that the word
“establish” is necessarily improper in all cases. Used with
proper qualifications, it has been approved—it was pointed
out on behalf of the respondent—in cases where a defence
of insanity is raised. This, however, affords no argument
in favour of the latter’s views, for a defence of insanity is
a matter altogether different. In point of fact, the legis-
lature affirms a legal but rebuttable presumption against
insanity. Section 18 of the Criminal Code reads:
Everyone shall be presumed to be sane at the time of doing or

omitting to do any act wntil the contrary is proved.

So, there is, in such case, an obligation to prove or to
establish the defence of insanity even if it needs not be
established beyond reasonable doubt but only to the
reasonable satisfaction of the jury. (Smythe v. The King
(3). No similar presumption exists, however, with
respect to the issue of self-defence or of provocation. Even
the presumption that everyone intends the natural conse-
quences of his act needs, in order to be rebutted, no more
than evidence sufficient to raise a doubt as to the intent.

(1) 19411 3 Al ER. 272. (3) [19411 SCR. 17.
(2) 119351 A.C. 462.
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Nor is it suggested that the use of the word “establish”
will always be fatal in all of the cases, for each case must
be judged upon its merits but confusion in words natur-
ally, if not always, leads to confusion in ideas and, in the
matter, to confusion as to what the duty is. Again and
in the case at bar, all what was said as to the burden of
proof and the benefit of reasonable doubt, has been
indicated above and was further stated as general prin-
ciples in the earlier part of a charge, necessarily lengthy,
and long before any reference was made to the special
issues raised in the case, to the necessary ingredients
thereof and to the different verdicts resulting therefrom.
But the principle that, if the jurors were in doubt as to
whether the act was provoked, it was their duty to reduce
the offence from murder to manslaughter, was never stated
to them, either expressly or by clear implication. In the
case of Prince (1), the accused, charged with murder,
pleaded provocation. This was the only issue. A verdict
of murder was set aside for the following reasons stated
by the Lord Chancellor at page 64:

We think that the summing up was insufficient. Having regard to the
absence of any direction that, if upon the review of all the evidence,
the jury were left in reasonable doubt whether, even if the appellant’s
explanation were not accepted, the act was provoked, the appellant was
entitled to be acquitted of the charge of murder.

In the case of Manchuk v. The King (2), the jury, while
considering the case, returned to Court to request the
agsistance of the learned trial judge upon a difficulty
which they explained in the following question:

In order to reduce a murder charge to a manslaughter charge, is it

necessary to establish the fact that the person killed committed the act
of provocation?

At page 349, Sir Lyman Duff, the then Chief Justice of
Canada, said:

The terms in which the question is expressed manifest plainly that
(notwithstanding some observations in the earlier part of the charge
as to the burden resting upon the Crown up to the end of the case of
establishing guilt beyond a reasonable doubt) they had fallen into the very
natural error of thinking that, in proving the killing, the Crown had
disposed of the presumption of the prisoner’s innocence and that they
must find the prisoner guilty of murder unless he affirmatively established
to their satisfaction provocation in the pertinent sense. The interrogatory
of the jury ought to have been answered in such a manner as to remove
this error from their minds. It ought to have been made clear to them

(1) 28 C.AR. 60. . (2) 119381 S.C.R. 341.
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that in the last resort the prisoner could not properly be convicted of
murder if, as the result of the evidence as a whole, they were in reasonable
doubt whether or not he was guilty of that crime.

On behalf of the respondent, it was suggested that the
general instructions given at the beginning of the charge
of the trial judge as to the burden of proof and the doubt,
were sufficient and that, as stated at page 280 in the
Mancini case (supra):

There is no reason to repeat to the jury the warning as to the
reasonable doubt again and again, provided that the direction is plainly
given.

It is not difficult to agree with this sentence from the
Mancini case but it is impossible to accept that in the
charge made in the present case, the pertinent direction
was “plainly given.”

In Albert Edward Lewis (1), Avory J., as he then was,
stated, at page 34:

The importance of telling the jury that the burden has not shifted
is probably greater in & case in which the defendant goes into the witness-
box (as the appellant did) than in one in which he does not. The jury
not unnaturally are apt to think that when a defendant goes into the
witness-box the burden is on him to satisfy them of his innocence.

While one may regard the direction given with respect
to the plea of self-defence as being less questionable
because of the general instructions given in the earlier
part of the charge, the impeached direction with respect
to the plea of provocation, coupled with the complete lack
of direction as to the duty of the jury to give the benefit
of the doubt, if any, on the issue raised and bring a verdict
of manslaughter instead of a verdict of murder, leaves no
doubt, I must say with deference, that the jury was not
instructed according to law. For, once properly instructed
as to what the law recognizes as ingredients of self-defence
or of provocation, the accurate question for the jury is not
whether the accused has established such ingredients but
whether the evidence indicates them. And they, then,
must be directed that, should they find affirmatively or be
left in doubt on the question put to them, the accused is
entitled, in the case of self-defence to a complete acquittal,
or in the case of provocation to an acquittal of the major
offence of murder.

(1) 14 CAAR. 38.
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To dispose of the third ground of appeal, it could be
sufficient to say that, with natural fairness, it was con-
ceded by Mr. Common, K.C., of counsel for respondent,
that it was a misdirection to instruet the jury in the follow-

FauteuxJ. .

ing terms:

Should you come to the conclusion that any witness came here and
told something that he knew was not true, that would be tantamount
to perjury and anybody who gives evidence that was not true in any one
instance, could not be believed in any other particular.

And it could be added that this Court, in Deacon v.
The King (1), approved, at page 536, what had been said
by Riddell J. in Rex v. Kadeshewitz (2), when the latter
refused to accept, as being the law in Canada, the following
summarized statement, the substance of which is attributed
to Lord C.J. Hewart in the case of Harris (3):

If a witness is proved to have made a statement, though unsworn,
in distinet conflict with his evidence on oath, the proper direction to the
jury is that his testimony is negligible and that their verdict should
be found on the rest of the evidence.

But to examine in a proper light the ultimate suggestion
made on behalf of the respondent that no substantial
wrong or miscarriage of justice resulted from such mis-
direction, it is further convenient to consider two questions:
To which of the witnesses heard in this case such warning
could reasonably be related by the jury, and, then, what
effect, if any, it could have in the result.

The facts, proof of which was material to the case of the
Crown—the death of Cécile Rainville, the violent cause
of her death, and the author of her death,—were not virtu-
ally disputed by the appellant who, by his very testimony,
assumed the task of explaining them away in relating what,
according to him, took place between him and the vietim
in the apartment, for the advancement of his pleas of
self-defence and of provocation. At the end of the case,
the veracity and the credibility of the accused really
turned to be the crucial point for the decision of the case.
Naturally, any direction in this respect would particularly
and at first be applied to the accused by the jury. Further-
more, the manner and the measure in which the appellant
was cross-examined by the Crown Attorney and the trial
judge as well, could only add to the natural disposition of

(1) 11947] S.C.R. 531. (3) 20 C.AR. 144.
(2) 61 C.CC. 193.
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the jury to relate the misdirection to him. Throughout
the address to the jury, the instructions with respect to
the special pleas advanced, were either prefaced or followed
by the caveat: “If you accept the testimony of the accused.”
To be virtually directed that, if on one point, they found
his evidence deliberately untrue, they could not believe
him in any other particular, was a misdirection of a most
serious nature as, if the condition on which rested the
direction was found to exist, the jury was then instructed
to entirely disregard the whole defence. To say that, in
the circumstances of this case, this misdirection could be
tantamount to an encroachment upon the right of full
answer and defence, would not be an extravagant statement.

Dealing now with the last ground of appeal. It was
formulated orally in the course of the argument, leave to
do so being then granted upon the consent of the Crown,
and in view of the importance of the case. The grievance
is that the trial judge failed to direct the jury that the
validity of the defence of drunkenness is dependent upon
the proof that the accused was, at the time of the com-
mission, affected by drunkenness to the point of being
- unable to form not any intent but the specific intent to
commit the crime charged in this case, the crime of murder,
or the lesser crime of manslaughter. As it turned out,
this ground was not pressed in the argument and, for this
reason, its merits will not be discussed. As there will be
a new trial, it may be pertinent to say a word on this and
another matter. The rules of law for determining the
validity of the defence of drunkenness have been stated,
in the two following propositions, by Lord Birkenhead, in
the Beard case (1):

That evidence of drunkenness which renders the accused incapable
of forming the specific intent essential to constitute the crime should
be taken into consideration with the other facts proved in order to
determine whether or not he had this intent.

That evidence of drunkenness falling short of a proved incapacity
in the accused to form the intent mecessary to constitute the crime,
and merely establishing that his mind was affected by drink so that he
more readily gave way to some violent passion, does not rebut the
presumption that a man intends the natural consequences of his acts.

Reference may equally be had to the judgment of this
Court in MacAskill v. The King (2).

(1) [1920] A.C. 479 at 501 and 502. (2) [19311 S.CR. 330.
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1950 The other matter in which comments may be added,
——

Iarovr although the point was not raised by the appellant, is

Tes K Telated to the following direction given to the jury:
S This is an important case and you must agree upon a verdict. This
FauteuxJ. means that you must be unanimous.

This is all that was said on the subject. If one of the
jurors could have reasonably understood from this direc-
tion—and it may be open to such construction—that there
was an obligation to agree upon a verdict, the direction
would be bad in law. For it is not only the right but the
duty of a juror to disagree if, after full and sincere con-
sideration of the facts of the case, in the light of the
directions received on the law, he is unable conscientiously
to accept, after honest discussion with his colleagues, the
views of the latter. To render a verdict, the jurors must
be unanimous but this does not mean that they are obliged
to agree, but that only a2 unanimity of views shall consti-
tute a verdict bringing the case to an end. The obligation
is not to agree but to co-operate honestly in the study of
the facts of a case for its proper determination according
to law.

In the presence of the misdirections above discussed,
their gravity and their combined effect, I am unable to
say that the respondent has affirmatively shown that there
was, in the result, no substantial wrong and that justice
was done according to law. And, as above indicated, the
judgment rendered by the Court is that the appeal is
allowed, the verdict of murder is quashed and a new trial
is ordered.

Appeal allowed and new trial directed.

Solicitor for the appellant: J. E. Lacourciére.

Solicitor for the respondent: W. B. Common.
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ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA
EN BANC

Constitutional Law—Jurisdiction, Delegation of—Whether Federal Parlia-
ment or Provincial Legislature can transfer powers vested exclusively
in the one to the other—The British North America Act, 1867, ss. 91,
92 and 94.

Held: (Affirming the judgment of the Supreme Court of Nova Scotia
en banc) that the contemplated legislation of the Legislature of the
Province of Nova Scotia, Bill No. 136-entituled “An Act Respecting
the Delegation of Jurisdiction from the Parliament of Canada to
the Legislature of Nova Scotia and vice versa” if enacted, would not
be constitutionally valid since it contemplated delegation by Parlia-
ment of powers, exclusively vested in it by s. 91 of the British North
America Act, to the Legislature of Nova Scotia; and delegation by
that Legislature of powers, exclusively vested in Provincial Legislatures
under s. 92 of the ‘Act, to Parliament.

The Parliament of Canada and each Provincial Legislature is a sovereign
body within its sphere, possessed of exclusive jurisdiction to legislate
with regard to the subject matters assighed to it under s. 91 or s. 92,
as the case may be. Neither is capable therefore of delegating to
the other the powers with which it has been vested nor of receiving
from the other the powers with which the other has been vested.

C.P.R. v. Notre Dame de Bonsecours [1899]1 A.C. 367 per Lord Watson
and Lord Davey, during the argument as quoted by Lefroy in
Canada’s Federal System, 1913, p. 70 note 10(a), followed.

Hodge v. The Queen 9 App. Cas. 117; The Chemical Reference [1943]
8.C.R. 1, distinguished.

APPEAL from a judgment of the Supreme Court of
Nova Scotia en banc, Doull J., dissenting, (1), answering
in the negative some certain six questions put to that
Court by the Governor in Council in the matter of a

(1) [1948] 4 DL.R. 1.

*Present: Rinfret CJ., and Kerwin, Taschereau, Rand, Keilock,
Estey and Fauteux JJ.
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@ Reference as to the constitutional validity of Bill No. 136
AG.orN8. of the adjourned meeting of the 2nd Session of the 43rd
AG oncay, General Assembly of the Legislature of Nova Scotia,
Rt O entitled “An Act Respecting the Delegation of Jurisdiction

—_""" from the Parliament of Canada to the Legislature of Nova

Scotia and Vice Versa”.

J. A. Y. MacDonald K.C. and L. H. McDonald for the
Attorney General of Nova Scotia.

F. P. Varcoe K.C. and A. J. MacLeod for the Attorney
General of Canada.

C. R. Magone K.C. for the Attorney General of Ontario.
John C. Osborne for the Attorney General of Alberta.

Tar CHIEF JUsTIicE:—This is a reference by the Lieuten-
ant Governor in Council of the Province of Nova Scotia,
submitting to the Supreme Court of that Province the
question of the constitutional validity of a Bill, Number
136, entitled “An Act respecting the delegation of juris-
diction from the Parliament of Canada to the Legislature
of Nova Scotia and vice versa.”

By virtue of this Bill, if it should come into force, by
proclamation, as therein provided, the Lieutenant Governor
in Council, may from time to time delegate to and with-
draw from the Parliament of Canada authority to make
laws in relation to any matter relating to employment
in any industry, work or undertaking in respect of which
such matter is, by section 92 of The British North America
Act, 1867, exclusively within the jurisdiction of the Legis~
lature of Nova Scotia. It provides that any laws so made
by the Parliament of Canada shall, Whilaguch delegation
is in force, have the same effect as if enacted by the
Legislature.

The Bill also provides that if and when the Parliament
of Canada shall have delegated to the Legislature of the
Province of Nova Scotia authority to make laws in relation
to any matter relating to employment in any industry,
work or undertaking in respect of which such matter is, .
under the provisions of The British North America Act,
1867, exclusively within the legislative jurisdiction of such
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Parliament, the Lieutenant Governor in Council, while 1950
such delegation is in force, may, by proclamation, from A.g. on'NS
time to time apply any or all of the provisions of any Aet , o > (o, o
in relation to a matter relating to employment in force RinferCJ
in the Province of Nova Scotia to any such industry, work, = """
or undertaking.

Finally, the Bill enacts that if and when the Parliament
of Canada shall have delegated to the Legislature of the
Provinece of Nova Scotia authority to make laws in relation
to the raising of a revenue for provincial purposes by the
imposing of a retail sales tax of the nature of indirect
taxation, the Lieutenant Governor in Council, while such
delegation is in force, may impose such a tax of such
amount not exceeding three per cent (83%) of the retail
price as he deems necessary, in respect of any commodity
to which such delegation extends and may make regula-
tions providing for the method of collecting any such tax.

The provisions of the Bill, therefore, deal with employ-
ment in industries, works, or undertakings, exclusively
within the legislative jurisdiction in the one case of the
Legislature of the Province of Nova Scotia and in the
other case within the exclusive legislative jurisdiction of
the Parliament of Canada, and it also deals with the
raising of revenue for provinecial purposes by means of
indirect taxation.

In each of the supposed cases either the Parliament of
Canada, or the Legislature of Nova Scotia, would be
adopting legislation concerning matters which have not
been attributed to it but to the other by the constitution
of the country.

The Supreme Court of Nova Scotia en banc, to which
the matter was submitted, answered that such legislation
wag not within the competence of the Legislature of Nova
Scotia, except that Doull J. dissented and expressed the
opinion that the Bill was constitutionally valid, subject
to the limitations stated in his answers. I agree with the
answers given by the majority of the Judges in the Supreme
Court en banc.

The Parliament of Canada and the Legislatures of the

_several Provinces are sovereign within their sphere defined
77062—8
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by The British North America Act, but none of them has
the unlimited capacity of an individual. They can exercise
only the legislative powers respectively given to them by
sections 91 and 92 of the Act, and these powers must be
found in either of these sections.

The constitution of Canada does not belong either to
Parliament, or to the Legislatures; it belongs to the country

‘and it is there that the citizens of the country will find the

protection of the rights to which they are entitled. It is
part of that protection that Parliament can legislate only
on the subject matters referred to it by section 91 and that
each Province can legislate exclusively on the subject
matters referred to it by section 92. The country is
entitled to insist that legislation adopted under section 91
should be passed exclusively by the Parliament of Canada
in the same way as the people of each Province are entitled
to insist that legislation concerning the matters enumerated
in section 92 should come exclusively from their respective
Legislatures. In each case the Members elected to Parlia-
ment or to the Legislatures are the only ones entrusted
with the power and the duty to legislate concerning the
subjects exclusively distributed by the constitutional Act
to each of them.

No power of delegation is expressed either in section 91
or in section 92, nor, indeed, is there to be found the power
of accepting delegation from one body to the other; and
I have no doubt that if it had been the intention to give
such powers it would have been expressed in clear and
unequivocal language. Under the scheme of the British
North America Act there were to be, in the words of Lord
Atkin in The Labour Conventions Reference (1), “water-
tight compartments which are an essential part of the
original structure.”

Neither legislative bodies, federal or provineial, possess
any portion of the powers respectively vested in the other
and they cannot receive it by delegation. In that con- -
nection the word “exclusively” used both in section 91 and
in section 92 indicates a settled line of demarcation and it
does not belong to either Parﬁdment, or the Legislatures,

(1) [1937] A.C. 326.
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to confer powers upon the other. (St. Catharine’s Milling 1950
Co. v. The Queen, (1), by Strong J.; C.P. R v. Notre Dame AG.op oFNS
de Bonsecours Parish (2)). AC oo Cax.

Delegations such as were dealt with In re Gray (3) and g, +—n
in The Chemical Reference (4), were delegations to a body —
subordinate to Parliament and were of a character different
from the delegation meant by the Bill now submitted to
the Court.

I need hardly add that these reasons apply only to
the questions as put and which ought to be answered in
the negative. The appeal should be dismissed with costs.

Kerwin J.:—I agree with the majority of the Supreme
Court of Nova Scotia en banc that Bill No. 136 of the
adjourned Meeting of the Second Session of the Forty-
third General Assembly of the Legislature of Nova Scotia,
intituled “An Act respecting the Delegation of Jurisdietion
from the Parliament of Canada to the Legislature of Nova
Scotia and vice versa” would not be constitutionally valid
if enacted into law and that the answer to each of the six
questions submitted to the Court by the Lieutenant
Governor in Council is in the negative.

At the outset it should be emphasized that we are not
concerned with delegation in the sense in which that ex-
pression is used in the Chemicals Reference Case (4), or in
the sense that it may be said that a provincial legislature
in its various municipal Acts delegates to municipal
authorities power to enact by-laws and regulations. Nor
are we dealing with a provincial statute stating, as some
do, that certain parts of the Criminal Code shall apply.

In the provincial courts expressions may be found favour-
ing the view pressed upon us in this case. So far as this
Court is concerned, Davies J. does say in Ouimet v. Bazin
(5): “As to the power of the Dominion Parliament to
delegate its powers I have no doubt.” This statement was
obiter and if it means more than that Parliament could
delegate as it did in the Chemicals Reference case, it is

(1) [18871 13 Can. S.CR. 577 (3) 19181 57 Can. S.C.R. 150.
at 637, (4) [1943] SCR. 1.

(2) 118991 A.C. 867,—per Lord (5) (1912) 46 Can S.C.R. 502
Watson and Lord Davey— at 514.

See Lefroy’s Canada’s Fed-
eral System, 1913, p. 70 note
10(a).

77062—33%
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contrary to what had already been said in Citizen’s Insur-
ance Co. v. Parsons (1), by Taschereau J. at 317: “But
the Federal Parliament cannot amend the British North
America Act, nor give, either expressly or impliedly to the
local legislatures, a power which the Imperial Aet does
not give them. This is clear, and has always been held
in this court to be the law”, and by Gwynne J. at 348.
The point was not decided in Ouimet v. Bazin.

As to the Judicial Committee, a suggestion to the effect
now contended for, made by counsel in C.P.R. v. Corpora-
tion of the Parish of Notre Dame de Bonsecours (2), was
dismissed by Lord Watson and Lord Davey as follows,
according to the verbatim report of the argument referred
to in Lefroy’s Canada’s Federal System, 1913, page 70,
note 10(a) :—

Lord Watson: '

The Dominion cannot give jurisdiction, or leave jurisdiction, with
the province. The provincial parliament cannot give legislative juris-
diction to the Dominion parliament. If they have it, either one or the
other of them, they have it by virtue of the Act of 1867. I think we
must get rid of the idea that either one or the other can enlarge the
jurisdiction of the other or surrender jurisdiction. To which Lord Davey
adds: or curtail.

In Lord’s Day Alliance of Canada v. Attorney General
for Manitoba (3), the Judicial Committee affirmed the
Court of Appeal for Manitoba and held that a Manitoba
statute of 1923 providing that it should be lawful to run
or conduct Sunday excursions to resorts within the province
was intra vires. This statute was passed in pursuance of
the exception in the Dominion Lord’s Day Act making it
a punishable offence to run or conduct Sunday excursions
“except as provided by any provincial Act or law now or
hereafter in force.” It was held that the Manitoba statute
was merely permissive, their Lordships adopting what

Duff J. had said in Ouimet v. Bazin at page 526.
At page 394 of the Lord’s Day Alliance report, their
Lordships say:—

In this view of the matter it becomes unnecessary for their Lordships
to consider, as some of the learned judges of the Court of Appeal have
done, whether such Provincial legislation as that now in question may
be justified as being in effect Dominion legislation by delegation or
reference. They prefer, without saying more on that matter, to justify
it on the grounds they have set forth.

(1) (1880) 4 Can. S.C.R. 215. (3) [1925] A.C. 384.
(2) 118991 A.C. 367.
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D.L.R. 495, and at page 507, Fullerton J.A., after stating AG.or NS.
that it was strenuously maintained that the Dominion , o o

Parliament could not delegate its authority to legislate,
stated that this was inconceivable,—referring to in Re Gray
(1); but it should be noted that in the Gray case there was
an entirely different matter under consideration. Dennis-
toun J.A. at 510, referring to counsel’s argument that the
Dominion could not delegate the power to the provinces
of enacting or repealing eriminal law states that it would
not seem to him that there was any delegation. However,
while he deemed it unnecessary to deal further with the
point, he stated that there were many recorded instances
of regulating delegated powers in Canada but the examples
he gives are in the same class as in Re Gray or similar
thereto. As has been pointed out, the Judicial Committee
declined to deal with the argument.

The reasons of their Lordships in In Re The Initiative
and Referendum Act (2) are instructive. The actual
decision was that the Initiative and Referendum Act of
Manitoba was invalid since it would compel the Lieuten-
ant Governor to submit a proposed law to a body of voters
totally distinct from the Legislature of which he was
the constitutional head and would render him powerless
to prevent the same becoming an actual law as approved
by those voters. However, in delivering the judgment on
behalf of the Committee, Viscount Haldane, after referring
to the analogy between the British Constitution and that
of Canada, and disposing of the question in the manner
indicated, proceeds at page 945 to state that he would
not deal finally with another difficulty that those who
contended for the validity of the Act in question had to
meet but thought it right to advert to it. After pointing
out that a body with a power of legislation on the subjects
entrusted to it so ample as that enjoyed by a Provincial
Legislature could while preserving its own capacity intact
seek the assistance of subordinate agencies as had been
done in Hodge v. The Queen (3). Viscount Haldane con-
“but it does not follow that it (i.e. a Provincial

tinues:—
(1) (1918) 57 Can. S.C.R. 150 (3) 1883) 9 App. Cas. 117.
(2) [19191 AC. 935.

KerwinJ.
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Legislature) can create and endow with its own capacity
a new legislative power not created by the Act to which

AG. on Cax, 1t OWes its own existence.”

Taschereau J.

The British North America Act divides legislative juris-
diction between the Parliament of Canada and the Legis- -
latures of the Provinces and there is no way in which these

. bodies may agree to a different division. The fact that

section 94 was considered necessary to provide in certain
contingencies for the uniformity in some of the provinces
of laws relating to property and civil rights and court
procedure, indicates that an agreement for such a delega-
tion as is here contended for was never intended. To permit
of such an agreement would be inserting into the Act a
power that is certainly not stated and one that should
not be inferred. The appeal should be dismissed with
costs.

TascEEREAU J.:—In August, 1947, the Attorney-General
of Nova Scotia introduced in the House of Assembly for
the Province, Bill No. 136 which was read a first time
and ordered to be read a second time upon a future day

This Bill reads as follows:

BE IT ENACTED by the Governor and Assembly as follows:

1. This Act may be cited as The Delegation of Legislative Juris-
diction Act.

2. The Governor in Council may, by proclamation, from time to
time delegate to and withdraw from the Parliament of Canada authority
to make laws in relation to any matter relating to employment in any
industry, work or undertaking in respect of which such matter is, by
Section 92 of The British North America Act, 1867, exclusively within
the legislative jurisdiction of this Legislature and any laws so made by
the said Parliament shall, while such delegation is in force, have the
same effect as if enacted by this Legislature.

3. If and when the Parliament of Canada shall have delegated to
the Legislature of this Province authority to make laws in relation to
any matter relating to employment in any industry, work or under-
taking in respect of which such matter is, under the provisions of The
British North America Act, 1867, exclusively within the legislative juris-
diction of such Parliament, the Governor in 'Council, while such delegation
is in force, may, by proclamation, from time to time apply any or all
the provisions of any Act in relation to a matier relating to employment
in force in this Province to any such industry, work or undertaking.

4. If and when the Parliament of Canada shall have delegated to
the Legislature of this Province -authority to make laws in relation to
the raising of a Revenue for Provincial Purposes by the imposing of a
retail sales tax of the nature of indirect taxation, the Governor-in-
Council while such delegation is in force, may impose such a tax of
such amount not exceeding three per cent (3%) of the retail price as he
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deems necessary, in respect of any commodity to which such delegation 1950~
extends and may make regulations providing for the method of collecting —
AG.orNS.
any such tax. .
5. This Act shall come into force on, from and after, but not before, A G. o Cax.

guch day as the Governor-in~-Council orders and declares by proclamation. _
Taschereau J.

The validity of this proposed legislation was submitted —
to the Supreme ‘Court of Nova Scotia, and the majority
of the Court were of the opinion that the Bill was not
constitutionally valid, and answered the six questions in
the negative. The questions put to the Court under and
by virtue of Chapter 226 of the Revised Statutes of Nova

Scotia, 1923, were the following:—

1. Is the said Bill constitutionally valid or in part, and if in part,
in what respect?

2. Is it within the competence of the Parliament of Canada to
delegate to the Legislature of Nova Scotia authority to impose a tax
in the nature of indirect taxation, as referred to in Section 4 of the said
Bill?

3. In the event of such a delegation being made, is it competent
for the Legislature of Nova Scotia to impose such a tax?

4. Is it within the competence of the said Parliament to delegate
to the said Legislature authority to make laws in relation to employment
matters otherwise within the exclusive legislative jurisdiction of such
Parliament as referred to in Section 8 of said Bill?

5. Is it within the competence of the said Legislature to delegate or
to empower the Governor in Council to delegate authority to such
Parliament to make laws in relation {0 employment matters otherwise
within, the exclusive legislative jurisdiction of such Legislature, as referred
to in Section 2 of the said Bill?

6. In the event of such a delegation as is referred to in Sections
2 and 3 of the said Bill being made, is it within the competence of (a)
the said Legislature, and (b) the said Parliament, respectively, to make
laws in relation to such employment matters?

These questions, although limited to indirect taxation
and to laws in relation to employment matters, cover a
much wider field. For if it is within the powers of Parlia-
ment and of the Legislatures to confer upon each other by
consent, a legislative authority which they do not other- ‘
wise possess, to deal with the subject matters found in
the questions submitted, the same powers would naturally
exist to enact laws affecting all the classes of subjects
enumerated in Sections 91 and 92 of the B.N.A. Act. 1
may say at the outset that I am of the opinion that the
conclusion arrived at by the Supreme Court of Nova
Scotia is right.

The British North America Act, 1867, and amendments
has defined the powers that are to be exercised by the
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Dominion Parliament and by the Legislatures of the
various provinces. There aré fields where the Dominion
has exclusive jurisdiction, while others are reserved to
the provinces. This division of powers has received the
sanction of the Imperial Parliament, which was then and
is still the sole competent authority to make any altera-
tions to its own laws. If Bill 136 were intra vires, the
Dominion Parliament could delegate its powers to any
or all the provinces, to legislate on commerce, banking,
bankruptey, militia and defence, issue of paper money,
patents, copyrights, indirect taxation, and all other matters
enumerated in Section 91; and on the other hand, the
Legislatures could authorize the Dominion to pass laws in
relation to property and civil rights, municipal institu-
tions, education, etec. ete., all matters outside the jurisdie-
tion reserved to the Dominion Parliament. The powers of
Parliament and of the Legislatures strictly limited by the
B.N.A. Act, would thus be considerably enlarged, and I
have no doubt that this cannot be done, even with the
joint consent of Parliament and of the Legislatures.

It is a well settled proposition of law that jurisdiction
cannot be conferred by corsent. None of these bodies
can be vested directly or indirectly with powers which
have been denied them by the B.N.A. Act, and which there-
fore are not within their constitutional jurisdiction.

This question has often been the subject of comments
by eminent text writers, and has also been definitely
settled by numerous authoritative judicial pronouncements.

Lefroy Canada’s Federal System (1913 at p. 70) cites
the words of Lord Watson on the argument in C.P.R. v.

Bonsecours (1) :—

The Dominjon cannot give jurisdiction, or leave jurisdiction, with
the province. The. provincial parlizment cannot give legislative juris-
diction to the Dominion parliament. If they have it, either one or the
other of them, they have it by virtue of the Act of 1867. I think we
must get rid of the idea that either one or the other can enlarge the
jurisdiction of the other or surrender jurisdiction. To which Lord Davey
adds: “or curtail”

Clement “The Law of the Canadian Constitution” 3rd

ed., dealing with the same subject, says at page 380:—

It is equally clear upon authority that a federal statute cannot
enlarge the ambit of provincial authority as fixed by the British North
America Act.

(1) [1899] A.C. 367.
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But, it is conceived, there is nothing in all this to give any counten- A.G.or N.S.
ance to the notion that by Canadian legislation, federal or provineial v.
or both, a readjustment of the respective spheres of legislative authority A.G. oy Can.
as fixed by the British North America Act can be brought about; that,Tagchereau J.
for example, the Dominion parliament can confer upon a provinecial
assembly any power of legislation not possessed by such assembly under
the imperial statute. No such constituent power has been given by the
Act to either legislature. It is not covered by any affirmative words
and is radically repugnant to the principle underlying the use of the
mutually restrictive word “exclusive” as applicable to the two competing
groups of class-enumerations. Provincial legislation which, ez hypothesi,
requires federal legislation to support it is not legislation at all.

In The Citizens’ and The Queen Ins. Cos. v. Parsons (1),
Mr. Justice Taschereau expresses his views as follows:—
The Constitutional Act does not, as I read it, bear an interpretation
inevitably leading to such anomalous consequences; the powers of the

federal authority cannot, to such an extent, be dependent upon the
consent and good-will of the provincial authorities.

And at page 317, he says:—

But the Federal parliament cannot amend the British North America
Act, nor give, either expressly or impliedly, to the local legislatures, a
power which the Imperial Act does not give them. This is clear and has
always been held in this court to be the law.

And, in the same case, at page 348, Mr. Justice Gwynne
also says:—

How the species of legislation which appears upon the statute books,
upon the subject of insurance and insurance companies, came to be
recognized (by which it would seem as if the parliament and the legis-
latures had been attempting to make among themselves a partition of
jurisdiction, for which the B.N.A. Aci gives no warrant whatever), I
confess appears to me to be very strange, for it surely cannot admit of
a doubt that no act of the Dominion Parliament can give to the local
legislatures over any subject which, by the B.N.A. Act, is placed ex-
clusively under the control of parliament, and as the parliament cannot
by Act or acquiescence transfer to the local legislatures any subject
placed by the B.N.A. Act under the exclusive control of parliament, so
neither can it take from the local legislatures any subject placed by the
same authority under their exclusive control.

In St. Catharines Milling Co. v. The Queen (2), Mr.
Justice Strong as he then was, says:—

That Parliament has no power to divest the Dominion in favour
of the Provinces of a legislative power conferred on it by the British
North America Act is, I think, clear.

(1) (1881) 4 Can. S.C.R. 215 (2) (1887) 138 Can. S.C.R. 577
at 314. at 637.
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More recently in Rex v. Zaslavsky (1), the Saskatchewan
Court of Appeal held as follows:—

A Province cannot enlarge the jurisdiction of Parliament or surrender
jurisdiction belonging exclusively to the Province. Since the control and
regulation of sales and purchases of live stock and live stock products lies
entirely within provineial boundaries it is wltra vires and a conviction
under the Act will be quashed.

The Manitoba Court of Appeal in Rex v. Brodsky et al
(2), held as follows:—

Neither the Dominion nor the Province can delegate to each other
powers they do not expressly possess under the B.N.A. Act.

The Alberta Supreme Court in Rex v. Thorsby Traders
Ltd. (3), without delivering written reasons, stated that
they followed Rex v. Zaslavsky cited supra.

All these authorities show clearly to my mind that Bill
No. 136 is ultra vires and that the argument of the appel-
lants cannot prevail. -

It is submitted on behalf of the appellants that in
numerous cases the Judicial Committee of the Privy
Council and the Courts of this country have admitted
the principle of delegation of powers. In support of that
proposition the following cases have been cited to the
Court: Hodge v. The Queen (4), In Re Gray (5), Shannon
v. Lower Mainland Dairy Products Board (6), Chemicals
Reference (7).

These cases differ fundamentally from the present one.
There is no doubt, as it has been very often recognized by
the Courts, that Parliament or a provineial legislation may
in certain cases delegate some of its powers.

For instance, in the Gray case, Mr. Justice Anglin said
at page 176:—

A complete abdication by Parliament of its legislative functions is
something so inconceivable that the constitutionality of an attempt to do
anything of the kind need not be considered. Short of such an abdication,
any limited delegation would seem to be within the ambit of a legislative
jurisdiction certainly as wide as that of which it has been said by in-
controvertible authority that it is “as plenary and as ample * * * gag
the Imperial Parliament in the plenitude of its powers possessed and
could bestow.”

(1) 119351 3 D.L.R. 788; (4) (1883) 9 App. Cas. 117.
64 Can. C.C. 106. (5) 57 Can. S.C.R. 150.
(2) [1936]1 1 D.L.R. 578, (6) [1938] A.C. 708.

(3) [19361 1 D.L.R. 592. (7) [19431 SCR. 1.
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In Shannon v. Lower Mainland Dairy Products Board 1950

. . N

(1) at page 722 Lord Atkin said: AG.or NS.

The third objection is that it is not within the powers of the Pro- AG :' C
vincial Legislature to delegate so-called legislative powers to the ™ FUAN.
Lieutenant-Governor in Council, or to give him powers of further delega-TaschereauJ.
tion. This objection appears to their Lordships subversive of the rights —_—
which the Provincial Legislature enjoys while dealing with matters falling
within the classes of subjects in relation to which the constitution has
granted legislative powers, Within its appointed sphere the Provincial
Legislature is as supreme as any other Parliament; and it is unnecessary
to try to enumerate the innumerable occasions on which Legislatures,
Provincial, Dominion and Imperial, have entrusted various persons and
bodies with similar powers to those contained in this Act.

But we are not dealing here with a similar situation.
In the Gray case, the delegation was given by Parliament
to the Executive Government. In the Hodge and Shannon
cases, the delegation was to authorize Boards of Commis-
gioners to enact regulations. In the Chemicals case, the
delegation was to the Governor in Council, who by regula-
tion appointed a controller of chemicals. In all these
cases of delegation, the authority delegated its powers to
subordinate Boards for the purpose of carrying legislative
enactments into operation.

It is true that in Quimet v. Bazin (2), Mr. Justice Davies
said :—

As to the power of the Dominion Parliament so to delegate its
power, I have no doubt.

I agree with Chief Justice Chisholm of the Supreme Court
of Nova Scotia that this observation is an “obiter” which
is not concurred in by the other members of the Court
who heard the appeal, and with respect I may say, that it
is not founded upon any authority.

In Clement, “Canadian Constitution” cited supra, at
pages 380, 381 and 382, the learned author deals with this
subject and does not contest the right of a sovereign
Legislature to delegate to a subordinate body some part
of its legislative functions and, as the Parliament of
Canada and the Assemblies of the several Provinces are
all sovereign Legislatures within their respective spheres,
the right to so delegate is beyond question. And, not
only can a sovereign Legislature delegate part of its legis-
lative functions, but it may also confer power upon a
subordinate agency to make regulations for the better

(1) 119381 AC. "708. (2) (1912) 46 Can. SCR. 502.
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carrying out in detail of the enactment. But the learned
author proceeds to say that there is nothing in all this
to give countenance to the notion that a readjustment
of the respective spheres of legislative authority, as fixed
by the British North America Act, can be brought about.

Lefroy in “Legislative Power in Canada” at page 242,
expresses the view with which I agree, that the Federal
Parliament cannot amend the British North America Act,
nor either expressly or impliedly take away from, or give
to, the provincial Legislatures a power which the Imperial
Act does, or does not give them; and he adds that the
same is the case, mutatis mutandis, with the Provincial
Legislatures. At page 689, the same author adds that
within the area and limits of subjects mentioned in Section
92 of the British North America Act, the provincial Legis-
latures are supreme and have the same authority as the
Imperial Parliament or the Dominion would have under
like circumstances, to confide to a munieipal institution or
body of its own creation, authority to make by-laws or
regulations as to subjects specified in the enactment and
with the object of carrying the enactment into operation
and effect. This proposition rests upon the language and
decision of the Judicial Committee of the Privy Council in
Hodge v. The Queen, cited supra.

It will be seen therefore that as a result of all these
authorities and pronouncements, Parliament or the Legis-
latures may delegate in certain cases their powers to sub-
ordinate agencies, but that it has never been held that
the Parliament of Canada or any of the Legislatures can
abdicate their powers and invest for the purpose of legis-
lation, bodies which by the very terms of the B.N.A. Act
are not empowered to accept such delegation, and to
legislate on such matters. '

It has been further argued that as a result of the dele-
gation made by the Federal Government to the Provinces,
the laws enacted by the Provinces as delegatees would be
federal laws and that they would, therefore, be consti-
tutionally valid. With this proposition I cannot agree.
These laws would not then be enacted “with the advice
and consent of the Senate and House of Commons”, and
would not be assented to by the Governor General, but by
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the Lieutenant Governor, who has no power to do so.
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Moreover, as already stated, such a right has been denied AG.or OFN.S.

the Provinces by the B.N.A. Act.

AG. ow r CAN.

If the proposed legislation were held to be valid, the, ;=

whole scheme of the Canadian Constitution would be
entirely defeated. The framers of the B.N.A. Act thought
wisely that Canada should not be a unitary state, but it
would be converted into one, as Mr. Justice Hall says, if
all the Provinces empowered Parliament to make laws
with respect to all matters exclusively assigned to them.
Moreover, it is clear that the delegation of legislative
powers by Parliament to the ten Provinces on matters
enumerated in Section 91 of the B.N.A. Act could bring
about different criminal laws, different banking and bank-
ruptey laws, different military laws, different postal laws,
different currency laws, all subjects in relation to which
it has been thought imperative that uniformity.should
prevail throughout Canada.

For the above reasons, I have come to the conclusion
that this appeal should be dismissed.

Ranp J.:—This appeal is from a majority judgment
of the Supreme Court of Nova Scotia in which negative
answers were given to certain questions referred to it by
the Lieutenant-Governor in Council. They arise out of a
bill introduced into the Provincial Legislature which pur-
ports to authorize the delegation of certain legislative
power to Parliament and the acceptance and exercise of
the converse delegation from Parliament; and their pur-
pose is to obtain the opinion of the Court on the com-
petency of Legislature and Parliament to such delegation.
Both the questions and the text of the bill are set out in
the reasons of other members of the Court and I will not
repeat them.

The considerations pertinent to the answers to be given
are to be found in the circumstances of the creation and
evolution of constitutional self-goverment under the
British Crown. The devolution of legislative power in
the administration of the Empire, issuing in the Common-
wealth relations of today, evolved a characteristic polity
through the investment, either under the prerogative or

!
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by statute of the Imperial Parliament, of jurisdiction in

AG.or NS, local legislative bodies. By the Confederation Act of 1867,
AG. onCax, that jurisdiction and its concomitant executive authority

RandJ.

were committed to Parliament and Legislature in as
plenary and ample manner “as the Imperial Parliament in
the plenitude of its power * * * could bestow”;
Hodge v. The Queen (1). The essential quality of legis-
lation enacted by these bodies is that it is deemed to be
law of the legislatures of Canada as a self-governing
political organization and not law of the Imperial Parlia-
ment. It was law within the Empire and is law within
the Commonwealth; but it is not law as if enacted at
Westminster, though its source of authority is derived
from that Parliament.

The distinction between the status of such a legislature
and a delegate arises from the difference between an
endowment by a paramount legislature of an original,
self-responsible, and exclusive jurisdiction to enact laws,
subject, it may be, to restrictions and limitations, and the
entrustment of the exercise of legislative action to an
agency of the entrusting authority. The latter is a present
continuing authority to effect provisions of law which are
attributed to the delegating power. The difference between
these conceptions is of substance, a difference lying in the
scope and nature of the powers conferred and retained.

The extent of delegation depends upon the language of
the grant, but the full original powers are retained: Huth
v. Clarke (2); Wills J. at page 395:—

Delegation, as that word is generally used, does not imply a parting
with powers by the person who grants the delegation, but points rather
to the conferring of an authority to do things.which otherwise that
person would have to do himself * * * It ig never used, by legal
writers, so far as I am aware, as implying that the delegating person parts
with his powers so as to denude himself of his rights. If it is correct to
use the word in the way in which it is used in the maxim as generally
understood, the word “delegate” means little more than an agent.

Whether the authority of sub-delegation is conferred
depends likewise on the language of the grant in the
framework of the circumstances: The Chemicals Reference
(8). That Canadian legislatures may delegate has long
been settled: Hodge v. The Queen, (supra). .

(1) (1883) 9 App. Cas. 117 at 132, (3) [1943] iCR. 1.
(2) (1890) 25 Q.B.D. 391 at 395.
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Notwithstanding the plenary nature of the jurisdiction 352
enjoyed by them, it was conceded that neither Parliament A.G.or N S.
nor Legislature can either transfer its constitutional y g o,
authority to the other or create a new legislative organ o~y
in a relation to it similar to that between either of these ~—"
bodies and the Imperial Parliament. On the former, the
observation of Lord Watson in the argument in C.P.R. v.

Notre Dame de Bonsecours (1), as reported in Lefroy,
Canada’s Federal System (1913) p. 70 note 10(a) :—

The Dominion eannot give jurisdiction or leave jurisdiction with
the Province. The provincial parliament cannot give legislative juris-
diction to the Dominion parliament. If they had it, either one or other
of them, they have it by virtue of the Act of 1867. I think that we must
get rid of the idea that either one or other can enlarge the jurisdiction
of the other or surrender jurisdiction.
seems to me, if I may say so, to be incontrovertible; and
the latter is settled by the judgment of the Judicial Com-
mittee in The Queen v. Burah (2). There are to be kept
in mind, also, certain conditions to the procedure of enact-
ment such as, for example, the participation in legislation
of the Sovereign through the Lieutenant-Governor as ex-
emplified in In re The Initiative and Referendum Act (3),
and the provisions of sections 53 and 54 of the Act of 1867
dealing with taxation and the appropriation of the public
revenue by Parliament.

On the argument, discussion as to the precise delegate,
whether the Legislature as such or the individuals com-
prising it, tended to confuse the issue raised by the pro-
posed bill. The language of the latter leaves us in no
doubt of what is intended: it is the Legislature of the
Province or Parliament acting as such which is intended
to exercise the delegated authority, and on this footing the
questions are to be answered.

Can either of these legislative bodies, then, confer upon
the other or can the latter accept and exercise in such a
subsidiary manner legislative power vested in the former?
They are bodies of co-ordinate rank; in constitutional
theory, legislative enactment is that of the Sovereign in
Parliament and in Legislature, to each of which, as legis-
lative organs of a federal union, has been given exclusive
authority over specified matters in a distribution of total

(1) [1899] A.C. 367. (3) 119191 A.C. 935.
(2) (1877) 3 App. Cas. 889.
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legislative subject-matter. Delegation has its source in

AG.orNS. the necessities of legislation; it has become an essential
AG.onCan. 10 completeness and adaptability of much of statutory

RandJ.

law; but if one legislature is adequate, by its own action,
to enactment, so, surely, is the other; in the proposed bill,
there is no suggestion of authorizing Parliament, as dele-
gate, in turn to sub-delegate to agencies of its own, and
the practical ground of delegation is absent. But even
where the broadest authority is intended, can we seriously
imagine the Imperial Parliament, in the implication of
the power to delegate, intending to include delegation by
and to each other? These bodies were created solely for
the purposes of the constitution by which each, in the
traditions and conventions of the English Parliamentary
system, was to legislate, in accordance with its debate and
judgment, on the matters assigned to it and on no other.
To imply a power to shift this debate and this judgment of
either to the other is to permit the substance of transfer

. to take place, a dealing with and in jurisdiction utterly

foreign to the conception of a federal organization.

So exercising delegated powers would not only be in-
compatible with the constitutional funetion with which
Nova Scotia is endowed and an affront to constitutional
principle and practice, it would violate, also, the interest
in the substance of Dominion legislation which both the
people and the legislative bodies of the other provinces
possess. In a unitary state, that question does not arise;
but it seems to be quite evident that such legislative abso-
lutism, except in respects in which, by the terms express
or implied of the constituting Act, only one jurisdiction
is concerned, is incompatible with federal reality. If a
matter affects only one, it would not be a subject for dele-
gation to the other; matters of possible delegation, by
that fact, imply a common interest. Dominion legisla-
tion in relation to employment in Nova Scotia enacted
by the legislature may affect interests outside of Nova
Scotia; by delegation Nova Scotia might impose an
indirect tax upon citizens of Alberta in respect of matters
arising in Nova Scotia; or it might place restrictions on
foreign or interprovincial trade affecting Nova Scotia which
impinge on interests in Ontario. The incidence of laws
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of that nature is intended by the constitution to be @
determined by the deliberations of Parliament and not of A.G.or NS.
any Legislature. In the generality of actual delegation t0 5 g o ciax.
its own agencies, Parliament, recognizing the need of the Rand ]
legislation, lays down the broad scheme and indicates the ~—
principles, purposes and scope of the subsidiary details to
be supplied by the delegate: under the mode of enactment
now béing considered, the real and substantial analysis and
weighing of the political considerations which would decide
the actual provisions adopted, would be given by persons
chosen to represent local interests.

Since neither is a creature nor a subordinate body of the
other, the question is not only or chiefly whether one can
delegate, but whether the other ecan accept. Delegation
implies subordination and in Hodge v. The Queen, (supra),

the following observations (at p. 132) appear:—

Within these limits of subjects and area the local legislature is
supreme, and has the same authority as the Imperial Parliament, or the
parliament of the Dominion, would have had under like circumstances
to confide to a municipal institution or body of its own creation authority
to make by-laws or resolutions as to subjects specified in the enactment,

and with the object of carrying the enactment into operation and effect.
*  x %

It was argued at the bar that a legislature committing important
regulations to agents or delegates effaces itself. That is not so. It
retains its powers intact, and can, whenever it pleases, destroy the
agency it has created and set up another, or take the matter directly
into his own hands. How far it shall seek the aid of subordinate agencies,
and how long it shall continue them, are matters for each legislature,
and not for Courts of Law, to decide.

Subordination, as so considered, is constitutional subord-
ination and not that implied in the relation of delegate.
Sovereign states can and do confer and accept temporary
transfers of jurisdiction under which they enact their own
laws within the territory of others; but the exercise of
delegation by one for another would be an incongruity;
for the enactments of a state are of its own laws, not those
of another state. 4

Subordination implies duty: delegation is not made to
be accepted or acted upon at the will of the delegate; it
is ancillary to legislation which the appropriate legislature
thinks desirable; and a duty to act either by enacting or
by exercising a conferred discretion not, at the particular
time, to act, rests upon the delegate. No such duty could
be imposed upon or accepted by a co-ordinate legislature

77062—4
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and the proposed bill does no more than to proffer authority
to be exercised by the delegate solely of its own volition
and, for its own purposes, as a discretionary privilege. Even
in the case of virtually unlimited delegation as under the
Poor Act of England, assuming that degree to be open to
Canadian legislatures, the delegate is directly amenable
to his principal for his execution of the authority.

In another aspect the proposal is equally objectionable.
Would it be within constitutional propriety for the repre-
sentatives both of the Sovereign and of the people of Nova
Scotia, to appropriate their legislative ritual to the enact-
ment of a law not of Nova Scotia, but of Canada? Acting
as a subordinate body, the recital in the usual formula of
enactment would be false; and the Lieutenant-Governor
as well as the members of the Legislature could decline
to participate in such roles.

The argument, in relation to taxation, seemed to assume
a power in the Dominion to tax for interests or purposes
local to Nova Scotia which by a delegation to that province
could be more appropriately exercised; but the language
of Lord Atkin in the Unemployment Insurance Reference
(1), would appear to reject such a view.

The practical consequences of the proposed measure,
a matter which the Courts may take into account, entail
the danger, through continued exercise of delegated power,
of prescriptive claims based on conditions and relations
established in reliance on the delegation. Possession here
as elsewhere would be nine points of law and disruptive
controversy might easily result. The power of revocation
might in fact become no more feasible, practically, than
amendment of the Act of 1867 of its own volition by the -
British Parliament.

I would, therefore, dismiss the appeal with costs.

Kerrock J.:—All of the questions which are the subject
matter of the reference dealt with by the judgment in
appeal involve the one question as to the competence
either of Parliament or a provincial Legislature to delegate,
one to the other, authority to enact legislation exclusively
within the power of the delegating authority under the
terms of the British North America Act. In my opinion,

(1) [19371 A.C. 326 at 366.
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the point does not lend itself to extended discussion. Under 353
the statute the powers committed to Parliament and to the A.G.or NS.
Provincial Legislatures respectively are, as already stated, 4 g or Cax.
exclusive. If therefore Parliament, for example, were to _——
. . . . . Rand J.

purport to authorize a Provincial Legislature to exercise ~_—
legislative jurisdiction assigned exclusively to the former,
any exercise of such authority by the latter would in fact
be an attempt: “to make laws” in relation to a matter
“agsigned exclusively” to Parliament, and consequently
prohibited to the Provincial Legislature. In the same way,
if a Provincial Legislature purported to authorize Parlia-
ment to legislate with respect to any of the matters
enumerated in section 92, and Parliament attempted to
act upon such authorization, it would similarly be attempt-
ing to “make laws” in relation to a matter assigned exclu-
sively to the Provinces,

During the argument in C.P.R. v. Notre Dame (1),
Lord Watson, with the apparent approval of Lord Davey,
said:

The Dominion cannot give jurisdiction, or leave jurisdiction with
the province. The provincial parliament cannot give legislative jurisdic-
tion to the Dominion parliament. If they have it, either one or the
other of them, they have it by virtue of the Act of 1867. I think we must

get rid of the idea that either one or the other can enlarge the jurisdiction
of the other or surrender jurisdiction.

(see Lefroy, Canada’s Federal System, 1913, p. 70, Note).

The same view had been earlier expressed by Strong J.,
as he then was, in St. Catharines Milling Company v. The
Queen (2).

Davies J. as he then was, in Ouimet v. Bazin (3), indi-
cated perhaps a contrary view at page 513, but in Lord’s
Day Alliance of Canada v. Attorney General for Manitoba
(4), the Judicial Committee explained the real basis of
provincial Lord’s Day legislation as not involving any
delegation of legislative jurisdiction by the Dominion, and
for that reason the Committee refrained from dealing with
the question now under discussion.

Counsel for the Attorney General for Ontario in his argu-
ment referred to the language of Lord Phillimore in Caron
v. The King (5), where, in referring to taxation powers of

(1) [1899]1 A.C. 367, . (4) 19251 AC. 384.
(2) 13 Can. S.CR. 577 at 637.  (5) [1924] A.C. 999 at 1004.

(3) (1912) 46 Can. S.C.R. 502.
77062—43 ’
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1950 Parliament and the provincial legislatures respectively, his
AG. oF “orNS. Lordship quoted from an earlier judgment of the Committee

AG. o Cax, I Bank of Toronto v. Lambe (1), as follows:
— Their Lordships adhere to that view, and hold that, as regards direct
Kellock J. taxation within the province to raise revenue for provincial purposes, that
T subject falls wholly within the jurisdiction of the provincial legislatures.

Lord Phillimore eontinued:

Both sections of the Act of Parliament must be construed together;
and it matters not whether the principle to be applied is that the par-
ticular provision in head 2 of s. 92 effects a deduction from the general
provision in head 3 of s. 91, or whether the principle be that head 3 of
s. 91 is confined to Dominion taxes for Dominion purposes.

The only occasion on which it could be necessary to consider which
of these two principles was to guide, would be in the not very probable
event of the Parliament of Canada desiring to raise money for pro-

_ vincial purposes by indirect taxation. It might then become necessary
to consider whether the taxzation could be supported, because the power
to impose it, given by head 3 of s. 91, had not been taken out of the
general power by the particular provision, or because though not given
by head 3, it was given as a residual power by the other parts of s. 91.
But no such question arises now.
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In considering the power of Parliament “to raise money

for provincial purposes by indireet taxation”, Lord Philli-
more was not considering that power as the subject matter
of delegation from a provincial legislature at all, such
legislature having no such power.
Appellant’s contention would appear to be contrary to
the whole theory of the Constitution Act under which,
to adopt the language of the Quebec Resolutions, the
central government was to be “charged” with matters of
common interest to the whole country, and the local
governments “charged” with the control of local matters
in their respective sections. The effect of the statute is
that each is “charged” with their respective responsi-
bilities to the exclusion of the other.

Counsel for the appellants sought to avoid the above
conclusion by contending that if either Parliament or a
provincial legislature should act under a power delegated
by the other, such act would not be the act of a legislature
but that of personae designatae, their act being in reality
that of the delegating authority.

In my opinion, this contention is really not open upon
the questions submitted, for the reason that in the ques-
tions themselves, as well as in Bill No. 136, the delegation

(1) (1887) 12 App. Cas. 575.
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is invariably described as a delegation to “the Legislature 1950

of Nova Scotia” or to “Parliament”. In the contemplation AG op NS.
of the questions, both the Provincial Legislature and , o o~ cum.
Parliament, in purporting to exercise the delegated power,
would be acting in the character of Legislature and Parlia-
ment respectively and as though each were exercising an
additional head of jurisdiction written into section 91 or 92,
rather than as mere groups of individuals. I therefore
follow the course indicated by the Judicial Committee in
the Lord’s Day Alliance case (supra) where it is pointed
out at page 389 that it is more than ordinarily expedient
in the case of a reference such as this that the court should
refrain from dealing with questions other than those which
are in express terms referred to it. I would therefore dis-
miss the appeal.

Estey J.

Estey J:—Bill No. 136 entitled “An Act Respecting the
Delegation of Jurisdiction from the Parliament of Canada
to the Legislature of Nova Scotia and vice versa” was
introduced into the Legislature of the Province of Nova
Scotia on August 26, 1947. After its first reading the bill
was referred, under R.S. of N.S.,, 1923, c¢. 226, to the
Supreme Court of Nova Scotia for an opinion as to its
constitutional validity. The majority of the learned
Judges, Mr. Justice Doull dissenting, expressed the opinion
that it was beyond the jurisdiction of the Province to enact
such legislation.

The Parliament of Canada and the Provincial Legisla-
tures are created by and derive their respective legislative
jurisdictions from the British North America Act. Within
their respective legislative jurisdictions these legislative
bodies possess complete legislative power. This includes the
power to delegate legislative authority respectively to the
Governor and Lieutenant Governor-in-Council and to
subordinate bodies of their own creation. Hodge v. The
Queen (1). In Re Gray (2). Fort Frances Pulp and Power
Company v. Manitoba Free Press Company (3). Shannon
v. Lower Mainland Dairy Products Board (4). Chemicals
Reference, (5).

(1) (1883) 9 App. Cas. 117; (8) [1923]1 AC. 695; 2 Cam. 302.

1 Cam. 333. (4) [1938]1 A.C. 708; Plaxton 379
(2) (1918) 57 Can. S.C.R. 150. (5) 119431 SC.R. 1.
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1950 In this reference it is submitted that the principle of
AG. or -or NS, delegation should be extended in order that the Parliament
AG.opCax, Of Canada may delegate legislative power to the Provineial

Estey J. Legislatures and, in turn, that the Provincial Legislatures

— may delegate legislative power to the Parliament of

Canada.
In Huth v. Clarke (1), Wills J. discusses delegation as
between legislative bodies and, in part, states:

Delegation, as the word is generally used, does not imply a parting
with powers by the person who grants the delegation, but points rather
to the conferring of an authority to do things which otherwise that person
would have to do himself.

The fact that each of these legislative bodies—the
Parliament of Canada and the Provincial Legislatures—as
delegator would retain all of its legislative jurisdiction and
might revoke the authority delegated does not detract
from, nor militate against, the conclusion that, in so far
as the legislative body as delegatee purports to exercise
the delegated authority, it is acting under a jurisdiction
to legislate given to it by the delegator. The Parliament
of Canada, in so far as it seeks to delegate to a Provincial
Legislature authority to legislate, thereby purports to
enlarge the legislative jurisdiction of that Legislature. The
same is true when a Provincial Legislature seeks to delegate
its authority to legislate to the Parliament of Canada. It
is beyond the jurisdiction of these respective bodies to
give legislative jurisdiction one to the other.

‘The Dominion cannot give jurisdiction, or leave jurisdiction, with
the province. The provincial parliament cannot give legislative jurisdiction
to the Dominion parliament. If they have it, either one or the other of
them, they have it by virtue of the Act of 1867. I think we must get rid
of the idea that either one or the other can enlarge the jurisdiction of
the other or surrender jurisdiction—Lord Watson in Lefroy’s Canada’s
Federal System, 1913 ed., p. 70 1 Note 10(a).

Moreover, the provisions of the British North America
Act contemplate these legislative bodies will, at all times,
in the exercise of their sovereign jurisdiction, act as prin-
cipals. There is no express provision nor is there any
under which it could be reasonably implied that these
bodies were intended to act as agents one for the other.

(1) (1890) 25 Q.B.D. 391 at 395.
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Bill 136, in so far as it provides for the delegation of 353
Provincial legislative powers or the reception of legislative A.G.or NS8.
powers from the Parliament of Canada, is beyond the g oyCax.

jurisdiction of the Province to enact. Fantom
auteux J.

The appeal should be dismissed with costs. —

Favreux J.:—The true question is whether or not it is
within the competence of the Parliament of Canada and
within the competence of the Legislature of a province
to exchange between themselves or transfer to one another,
directly or indirectly, temporarily and from time to time,
a legislative authority they both possess only by virtue
of the British North America Act, 1867 (hereinafter referred
to as the Act) and which each, to the exclusion of the
other, can exercise only with respect to certain classes of
subjects.

The suggestion of delegation running through Bill 136,
in reference to such transfer of legislative authority or the
method therein devised to achieve such fransfer does not,
in my respectful view, go to the essence of the question
involved. For, and it may be at once stated, the word
“delegate” is not only an inadequate but a confusing
designation of what the Bill purports to authorize. In
the concept of delegation: the acceptation of the delega-
tion is imperative and not permissive; the delegatee does
not make laws but by-laws, orders, rules or regulations;
and such a subordinate legislation is, of its nature, ancillary
to the statute which delegates the power to make it. As
to the method to achieve the purpose of the Bill, it may
be sufficient to say that in as much as it purports, in effect,
to constitute Parliament a legislative agent of the Legis- —
lature of a province and the Legislature of a province the
legislative agent of Parliament, it is incompatible with
the normal operation of the Act.

The British North America Act, 1867 is the sole charter
by which the rights claimed by the Dominion and the
provinces respectively can be determined. No one has
ever contended that a direct or indirect transfer of legis-
lative authority—whatever be the name used to designate
such transfer—is provided for in express terms under the
Act, nor can it be implied without doing violence to the
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intent of the draftsman, to what is expressed in it and to
the weight of judicial pronouncements available in the
matter.

What induced the Imperial Parliament to pass the Act
must be found in the recitals in its preamble. Briefly, it
is as therein indicated: the desire of the provinces of
Canada, Nova Scotia and New Brunswick to be federally
united into one Dominion under the Crown; the expecta-
tion that such union would be conducive to the welfare
of the provinces and to the promotion of the interests
of the British Empire; the necessity to provide, on the
establishment of the union, for the constitution of legis-
lative authority and to declare the nature of executive
government. This desire of the provinces to be united
and the conditions upon which such union was agreed by
them had been previously expressed in the Quebec and
London Resolutions. In both it is stated that:

* * * the gystem of government best adapted under existing circum-
stances to protect the diversified interests of the several provinces and
secure efficiency, harmony and permanency in the working of the union
is a general government charged with matters of common interest to the
whole country and local governments for each of the Canadas, and for
the provinces of Nova Scotia and New Brunswick, charged with the control
of local matters in their respective sections * * *

Speaking to the point, Lord Atkin, in Attorney General
for Canada v. Attorney General for Ontario (1), said:

No one can doubt that this distribution (of powers) is one of the
most essential conditions, probably the most essential condition, in the
inter-provincial compact to which the British North America Act gives
effect.

In the result, each of the provinces, enjoying up to the
time of the union, within their respective areas, and quoad
one another, an independent, exclusive and over-all legis-
lative authority, surrendered to and charged the Parlia-
ment of Canada with the responsibility and authority to
make laws with respect to what was then considered as
matters of common interest to the whole country and
retained and undertook to be charged with the responsi-
bility and authority to make laws with respect to local
matters in their respective sections. This is the system
of government by which the Fathers of Confederation
intended—and their intentions were implemented in the

(1) [1937] A.C. 326 at 35:1.
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Act—to “protect the diversified interests of the several — 1950
provinces and secure the efficiency, harmony and perman- AG.oFNS.
ency in the working of the union.” AG. o8 Cax.
The suggestion that this distribution of legislative p,
authority, enacted by the Imperial Parliament, under the —
then “existing circumstances”, could now be altered by
Parliament or the Legislature of a province by transfer,
exchange, or delegation, is repugnant to the very intent
manifested in the above Resolutions ultimately imple-
mented under the Act.
It is difficult to conceive that the provinces, so strongly
desirous of retaining for themselves the legislative authority
they then had with respect to local matters in order to
continue, each of them, to attend to its own diversified
interests, would have, at the same time, entertained the
idea of giving to Parliament any kind of legislative
authority—subordinate or original—with respect to such
matters. Equally it is difficult to accept that the provinces,
merging in Parliament so much of their legislative authority
as was then considered necessary to properly attend to
matters of common interest to the whole country, intended
that such legislative authority should in turn be retrans-
ferred by Parliament, in part or temporarily, to the Legis-
lature of one of the provinces, when it was so clearly
intended that it should be shared and exercised at any
and all times, in Parliament, by the people of all the
provinces of the union, through a pre-determined pro-
portion of representatives for each of the provinces. I
am unable to imagine that what Bill 136 purports to
authorize was ever intended by the Imperial Parliament.
Turning to what is expressed in the Act. It is con-
venient to say, at first, that the appellant did not suggest
that the legislative authority of Parliament and of the
Legislatures of the provinces respectively, can be trans-
ferred the one to the other, but contended it could be
delegated the one to the other. What Bill 136 purports
to authorize is not, for the reasons above indicated, a dele-
gation within the ordinary meaning of the word but, in my
views, a temporary and indirect transfer. Assuming, how-
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ever, that it could be a delegation, there can be no doubt
that the express terms of sections 91 and 92 and the
necessary implication flowing from the enactment of
section 94 prohibits such delegation.

While the two former sections provide for a distribution
of legislative powers between Parliament and the Legis-
latures of the provinces, they go further and bar one from
entering the legislative field assigned to the other. This
distribution, and the prohibition which is a necessary
corollary of it, constitute a peculiar feature of the Act with
respect to the right of delegation and calls for different
considerations in applying it. HEach of these legislative
bodies, equally sovereign within its own field, has the right
to delegate its legislative authority to a subordinate body,
for,—as was done under the War Measures Act—generally,
the right to delegate is tacitly included in the right‘, to
legislate and, within one’s own field, is not denied under
the Act. Beyond their respective spheres, both Parliament
and the Legislatures are powerless and each is specially
denied the legislative powers given to the other. In these
circumstances, I fail to see, firstly, how in the absence of
express terms, one could assume the right to accept delega-
tion and, secondly, how one could claim the right to make
a delegation of powers to one which, in express terms, is
barred from exercising them. Either one of these con-
clusions would justify the statement that such right to
delegate is excluded under the Act, for delegation implies
a delegator capable to delegate and a delegatee capable
to accept. Legislative jurisdiction cannot be assumed or
be given by consent. Had it been the intention of the
Imperial Parliament to give to one legislative body the
right to delegate to the other, the word “exclusively” in

" both sections would have been omitted. In the context,

this word is without object unless it is to debar one legis-
lative body from exercising any kind of legislative authority
with respect to matters within the jurisdiction of the
other.

Section 94 of the Act makes an exception to the rigidity
of the rule related to the distribution of legislative powers
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and gives Parliament a relative power of legislation for 1950
uniformity of laws in three of the provinces of the union. A.G. or ‘or NS,

It reads:— - AG. on‘ Can.
94, Notwithstanding anything in this Aect, the Parliament of Canada o

may make provision for the Uniformity of all or any of the Laws relative FauteuxJ.
to Property and Civil Rights in Ontario, Nova Scotia, and New Brunswick, -
and of the procedure of all or any of the Courts in those Three Provinees,

and from and after the passing of any Act in that Behalf the Power

of the Parliament of Canada to make Laws in relation to any Matter

comprised in any such Aect shall, notwithstanding anything in this Act,

be unrestricted; but any Act of the Parliament of Canada making

Provision for such Uniformity shall not have effect in any Province unless

and until it is adopted and enacted as Law by the Legislature thereof.

The presence of the above provisions in the Act clearly
indicates that the right of one of the legislative bodies to
delegate to the other, cannot be implied under the Act;
otherwise, the section would be useless.

The complete review of the judicial pronouncements
and their appreciation, made by Chief Justice Chisholm
of the Supreme Court of Nova Scotia, and the various
comments made with respect to some of these pronounce-
ments by other members of this Court, dispense with
repetition and establish that the weight of authority is
against the views expounded on behalf of the appellant.

The appeal should be dismissed with costs.
Appeal dismissed with costs.

Solicitor for the Attorney General of Nova Scotia: J. 4. Y.
MacDonald.

Solicitor for the Attorney General of Canada: F. P.
Varcoe.

Solicitor for the Attorney General of Ontario: C. R.
Magone.

Solicitor for the Attorney General of Alberta: H. J.
Wilson.
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PAUL MAJOR ......coivviiiiiiiiiiinn. APPLICANT;
AND

THE TOWN OF BEAUPORT et al........ RESPONDENT;
AND

THE ATTORNEY GENERAL OF |

QUEBEC ..........cooviniinnen..

MOTION FOR SPECIAL LEAVE TO APPEAL,

f Mi1s-EN-CAUSE.

Appeal—Special Leave to Appeal within Court’s discretion—Where
validity of Provincial law questioned, leave refused until opinion of
highest Provincial Court obtained—“Final judgment of court of
highest resort in Province”—“Question of law or jurisdiction”—The
Supreme Court Act, R.8.C. 1927, c. 35, s. 41 (1), (3) as amended by
1949 (Can.) 2nd Sess., ¢. 37, s. 2.

This appeal deals with a provincial criminal offence. (Saumur v. Recorder’s
Court of Quebec [19471 S.CR. 492). If, therefore, this Court has
jurisdiction to grant leave, it is only by virtue of 8. 41(1) and (3) of
the Supreme Court Act as amended. The proper remedy where the
validity of a provincial law (the Quebec Cities and Towns Act), and
a municipal by-law authorized thereby is questioned, is by way of
writ of Prohibition (art. 1003 C.P.), or by way of writ of Certiorart
(arts. 1392, 1393), and since when a case is submitted to this Court for
final determination it is desirable that it should have the opinion
of the highest court of the Province from which the appeal is taken,
this Court, in the exercise of the discretion vested in it under s. 41,
should refuse leave to appeal until such opinion has been obtained.

Under s. 41(3) the Court may grant special leave to appeal on a question
of law or jurisdiction, but the question of law raised must be a
question of law alone and not a mixed question of law and fact.
The King v. Decary [19421 S.C.R. 80.

Application for special leave to appeal dismissed.

MOTION for special leave to appeal under s. 41 of the
Supreme Court Act, R.S.C. 1927, c. 35 as amended by
1949 (Can.) 2nd Sess,, c. 37, s. 2.

The applicant, a witness of Jehovah, was convicted by
a District Magistrate under the Quebec Summary Con-
victions Act of distributing a pamphlet contrary to a by-
law of the Town of Beauport which prohibits the distribu-
tion of circulars ete., until a permit has been obtained and
a license fee paid as therein provided.

W. G. How for the motion.
Paul Miguelon K.C. contra.

*PresenT: Rinfret CJ., and Taschereau, Rand, Estey, Locke, Cart-
wright and Fauteux JJ.
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The judgment of the Court was delivered by: 1950

——

TascHEREAU J.:—The petitioner has applied to this M:_"’B
Court for special leave to appeal under s. 41 of the Supreme Tow:;ro oF
EATUPORT

Court Act, R.8.C. 1927, c. 85, as amended by 13 Geo. VI, g a
1949, 2nd Sess., ¢. 37, s. 2. Tascheroan J.

The Town of Beauport has enacted a by-law bearing ——
No. 120, prohibiting the distribution of circulars, and was
authorized to do so by virtue of a provision of the Cities
and Towns Act, c. 233, 1941, as amended by 11 Geo. VI,
c. 59, s. 7, sub-see. (b). This amendment reads as follows:

15a. To prohibit the distribution of circulars, advertisements, pros-
pectuses or other similar printed matters, on the streets, avenues, lanes,
sidewalks, public lands and places as well as in private dwellings, or
to authorize such distribution, upon conditions determined by the by-law
and on issuance of a permit for which a fee may be exigible;

On or about the 21st of April, 1950, the petitioner dis-
tributed circulars in the streets of the Town of Beauport,
in violation of the by-law, as no copy was deposited at the
office of the Council of the Town, and approved by the
Secretary-Treasurer of the Council. The petitioner was
therefore charged under the Cities and Towns Act (sections
610 and 617), which state that the fines imposed by the
by-laws are recoverable before a District Magistrate, or
before a Justice of the Peace, and that all prosecutions
shall be decided. by either of them, according to the rules
contained in Part I of the Quebec Summary Convictions
Act, c. 29, R.S.Q., 1941,

District Magistrate André Régnier who heard the case
found the petitioner guilty, and condemned him to a fine
of $40 and costs, and in default of payment to a period of
two months imprisonment. The petitioner admitted
having distributed the circulars without having obtained
the prior authorization required by by-law No. 120, but
submitted that the by-law was ultra vires as well as the
provinecial law authorizing the Town of Beauport to enact
such a by-law. He alternatively contended that, if the
by-law and the provincial statute were intra vires of the
powers of the City of Beauport and of the Provincial
Parliament, he did not fall within the scope of such by-law
for various reasons, and particularly for the reason that in
distributing such pamphlet, being a Witness of Jehovah,
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he was lawfully exercising his rights of freedom of worship
as guaranteed by the Freedom of Worship Act. (R.5.Q.
1041, ¢. 307).

Under the Summary Convictions Act, there is no appeal
from the judgment rendered by Magistrate Régnier to any
provincial court. No appeal lies unless the statute creating
the offence declares that there is an appeal, and in such
a case, it is lodged under Part 2 of the Act. Counsel for
the petitioner submitted that by virtue of section 41 of the
Supreme Court Act as amended, the Supreme Court of
Canada may grant leave to appeal on the ground that the
judgment rendered by Magistrate Régnier is “a final judg-
ment of the highest court of final resort in a provinee, in
which judgment can be had in the case sought to be
appealed to this Court.” He further submitted that under
section 41, para. 3, there is an appeal to this Court with
special leave on a “question of law or jurisdiction”, as the
petitioner has been convicted of an offence “other than an
indictable offence.” He finally argued that as the validity
of a provincial law of the Province of Quebec and the
validity of a by-law of the Town of Beauport were
challenged, as well as the application of the by-law to the
petitioner, important questions of law of general applica-
tion arose, and that special leave to appeal should be
granted. ,

Dealing with the first point, namely the validity of the
by-law and of the provincial law, I believe that leave to
appeal to this Court should not be granted.

We are dealing here with a provincial eriminal offence
(Saumur v. Recorder’s Court of Quebec (1)). If, therefore,
this Court has jurisdiction to grant leave, it is only by
virtue of section 41 (1) and (3) of the Supreme Court Act
of Canada.

The proper remedy available to the appellant, who
raises the question of validity of a provincial law and of a
municipal by-law, is by way of prohibition (C.P. 1003)
to restrain the Magistrate from proceeding on the matter,
or by way of certiorari (1392-1393), to have the judgment
revised.

(1) 119451 S.C.R. 526.
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I do not find it necessary to determine whether or not
the judgment of Magistrate Régnier is that of the highest
court of final resort in which judgment can be had in this
particular case within the meaning of section 41 of the
Supreme Court Act, or if the writs of probibition and
certiorari are procedural or not, as further remedies were
available to the appellant (vide Storgoff (1)). If the
judgment was not that of the highest court in which
judgment could be had in this case, this Court has obviously
no power to grant leave and if it was, I am of opinion that
the remedies afforded where the offence is alleged to have
been committed should be resorted to. It is, I think,
desirable that we should have the opinions of the highest
courts of a province, when a case is submitted to this
Court for final determination. The section of the Act
authorizing us to grant leave is only permissive, and this
is a case, I think, where our discretion may be exercised.
I have not overlooked Mr. How’s argument that in other
cases in the Province of Quebec in which similar by-laws
were brought before the courts on motions for prohibition,
decisions were rendered adverse to his contention. The
judgments to which he referred us were not uniform and
it is my view that an application should be made to the
Superior Court to obtain a decision on one of the remedies
available in this case, before we decide whether or not
-leave should be granted.

The second point raised by the petitioner is that even
if the by-law should be held to be valid he does not fall
within its scope. Two arguments are submitted on this
point. First, that the by-law should be construed so as not
to conflict with the Freedom of Worship Act, R.S.Q. 1947,
c. 307; and secondly, that the pamphlet in question was a
religious pamphlet and that its distribution was part of
the exercise of the religious profession of the petitioner, and
so expressly allowed to him by the last mentioned Act.

Under section 41, para. 3, we may grant leave on a
question of law or jurisdiction, but it is clear that the
question of law raised must be a question of law alone
and not a mixed question of law and fact (The King v.
Decary, (2)). This second point would arise for determi-

. (D) 119471 B.CR. 492. (2) [1942] S.CR. 80.

1950
Marsor
Tow1:r OF
BraurorT
etal

Taschereau J.



64 ~ SUPREME COURT OF CANADA [1951

35_(2 nation only in the event of the by-law having been held
Maree 10 be valid and, as, for the reasons set out above, I do not
Townop think we should now grant leave on the first point, I do
Braveorr not think we should, at this time, grant leave on the

el second point. If and when a further application is
FauteuxJ. 1 ade to us after the remedies in the province have been
resorted to on the first point, it will be necessary to con-

sider whether we have any jurisdiction to grant leave on

the second point, or whether its determination must not

inevitably depend, in part at least, upon questions of fact.
The application should be dismissed.

Motion for leave to appeal dismissed.

90  ANNIE MAUD NOBLE (Vendor) and
“ue13,15, BERNARD WOLF (Purchaser) ...

&
Nov 20 AND

} APPELLANTS;

W. A ALLEY,etal...................... RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Real Property—Restrictive Covenani—Covenant not to sell land to
persons of Jewish or Negro race—Validity—Certainty.

A restrictive covenant in a deed drawn in 1933 provided that the lands
therein deseribed should never be sold to any person of the Jewish,
Hebrew, Semitie, Negro or coloured race or blood and that the
restriction .should remain in forece until August 1, 1962.

A motion made in the Supreme Court of Ontario for an order declaring
the covenant invalid was dismissed, the Court holding the covenant
valid and enforceable. The decision was affirmed by the Court of
Appeal.

Held: (Locke J. dissenting), that the appeal should be allowed.

Per Kerwin, Taschereau, Rand, Kellock and Fauteux JJ—The covenant
has no reference to the use or abstention from use of the land.

Per Kerwin and Taschereau JJ.—It would be an unwarrantable extension
of the doctrine expounded in Tulk v. Mozhay, 2 Phil, 774; 41 ER.
1143, or in subsequent cases, to say that it did.

Per Rand, Kellock and Fautéux JJ.—By ite language the covenant is not
directed to the land or some mode of its use but to transfer by act
of the purchaser and on its own terms it fails in annexation to the

land. On its true terms it is a restraint on alienation.
—_—

*PresENT: Kerwin, Taschereau, Rand, Kellock, Estey, Locke and
Fauteux JJ.
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Per Rand, Kellock, Estey and Fauteux JJ.—The covenant is void for
uncertainty; from its language it is impossible to set such limits to
the lines of race or blood as would enable a court to say in all
cases whether a proposed purchaser is or is not within the ban.
* Clavering v. Ellison 11 E.R. 282 at 289; Clayton v. Ramdsen, [1943]
AC. 320.

Locke J., dissenting, would have dismissed the appeal on the ground that
the application of the equitable principle in Tulk v. Mozhay (1848)
2 Phil. 774; not having been raised before Schroeder J., and the
Court of Appeal having in the exercise of its discretion declined to
consider the point on that ground, this Court should not interfere
in a matter that was one of practice in the Ontario courts. As to
the remaining points of law he agreed with the reasons of the
Chief Justice of Ontario.

APPEAL from the judgment of the Court of Appeal for
Ontario, (1), affirming the judgment of Schroeder J., (2),
on a motion under s. 3 of The Vendors and Purchasers Act,
R.8.0., 1937, c. 168.

J.J. Robinette K.C. and W. B. Williston for the appellant
Noble.

J. Shirley Dennison K.C. and Norman Borins K.C. for the
appellant Wolf.

K. G. Morden K.C. and J. C. Osborne for the respondents.

The judgment of Kerwin and Taschereau JJ. was
delivered by:

Kerwin J.: This is an appea. against a judgment of the
Court of Appeal for Ontario (1) affirming the judgment
of Schroeder J. (2) on a motion under s. 3 of The Vendors
and Purchasers Act, R.S.0. 1937, ¢. 168. That section, so
far as relevant, provides that a vendor of real estate may
apply in a summary way to the Supreme Court in respect
of any requisition or objection arising out of, or con-
nected with, a contract for the sale or purchase of land.
The motion was made by the present appellant, Mrs.
Noble, as the vendor under a contract for the sale by her
to the purchaser, her co-appellant Bernard Wolf, of land
forming part of a summer resort development known as
the Beach O’Pines.

(1) [19491 O.R. 503. (1) 119491 O.R. 503.
(2) 119481 OR. 579. (2) 119481 OR. 579.
77062—5 ‘ '
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This land had been purchased in 1933 by Mrs. Noble

Non;c'—;t al from the Frank S. Salter Company, Limited, and in the

Am..mr

Ke;i—n J.

deed from it to her appeared the following covenant:

And the Grantee for himself his heirs, executors, administrators and
assigns, covenants and agrees with the Grantor that he will carry out,
comply with and observe, with the intent that they shall run with the
lands and shall be binding upon himself, his heirs, executors, administra-
tors and assigns, and shall be for the benefit of and enforcible by the
Grantor and/or any other person or persons seized or possessed of any
part or parts of the lands included in Beach O’Pines Development, the
restrictions herein following, which said restrictions shall remain in full
force and effect until the first day of August, 1962, and the Grantee for
himself, his heirs, executors, administrators and assigns further covenants
and agrees with the Grantor that he will exact the same covenants with
respect to the said restrictions from any and all persons to whom he may
in any manner whatsoever dispose of the said lands.

*  x %

(f) The lands and premises herein described shall mever be sold,
agsigned, transferred, leased, rented or in any manner whatsoever alienated
to, and shall never be occupied or used in any manner whatsoever by
any person of the Jewish, Hebrew, Semitic, Negro or coloured race or
blood, it being the intention and purpose of the Grantor, to restrict the
ownership, use, occupation and enjoyment of the said recreational
development, including the lands and premises herein described, to persons
of the white or Caucasian race not excluded by this clause.

Although the deed was not signed by Mrs. Noble, 1
agsume that she is bound to the same extent as if she had
executed it.

Each conveyance by the Company to a purchaser of
land in the development contained a covenant in the same
form. The present respondents, being owners of other
parcels of land in the development, were served with notice
of the application either before Schroeder J. or the Court of
Appeal, and they and their counsel affirmed the validity of
the covenant, its binding effect upon Mrs. Noble, and that
any of the respondents are able to take advantage of the
covenant so as to prevent by injunection its breach. While
before the judge of first instance the vendor and purchaser
apparently took opposite sides, each of them appealed to
the Court of Appeal and, there, as well as before this Court,
attacked the contentions put forward on behalf of the
respondents.

In the Courts below emphasis was laid upon the decision
of Mackay J. in Re Drummond Wren (1), and it was con-
sidered that the motion was confined to the consideration

(1) 119451 O.R. 778.
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tion. The motion was for an order declaring that the Nosizezal

objection to the covenant made on behalf of the purchaser
had been fully answered by the vendor and that the same
did not constitute a valid objection to the title or for such
further and other order as might seem just. The objection
was:

REQUIRED in view of the fact that the purchaser herein might be
considered as being of the Jewish race or blood, we require & release
from the restrictions imposed in the said clause (f) and an order declaring
that the restrictive covenant set out in the said clause (f) is void and of no
effect.

The answer by the vendor was that the decision in
Re Drummond Wren applied to the facts of the present
sale with the result that clause (f) was invalid and the
vendor and purchaser were not bound to observe it. In
view of the wide terms of the notice of motion, the appli-
cation is not restricted and it may be determined by a
point taken before the Court of Appeal and this Court,
if not before Mr. Justice Schroeder.

That point depends upon the meaning of the rule laid
down in Tulk v. Moxhay (1). This was a decision of the
Lord Chancellor, Lord Cottenham, affirming a decision of
the Master of the Rolls. The judgment of the Master of
the Rolls appears in 18 L.J.N.S. (Equity) 83, and the
judgment of the Lord Chancellor is more fully reported
there than in Phillips’ Reports. In the latter, the Lord
Chancellor is reported as saying, page 777:

That this Court has jurisdiction to enforce a contract between the
owner of land and his neighbour purchasing a part of it, that the latter
shall either use or abstain from using the land purchased in a particular
way, is what I never knew disputed.

In the Law Journal, the following appears at p. 87:

I have no doubt whatever upon the subject; in short, I eannot have
a doubt upon it, without impeaching what I have considered as the
settled rule of this Court ever since I have known it. That this Court
has authority to enforce a contract, which the owner of one piece of land
may have entered into with his meighbour, founded, of course, upon
good consideration, and valuable consideration, that he will either use
or abstain from using his land in any manner that the other party
by the contract stipulates shall be followed by the party who enters into
the covenant, appears to me the very foundation of the whole of this
jurisdiction. It has never, that I know of, been disputed.

(1) (1848) 2 Phil. 774; 41 ER. 1143.
T7062—5%
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E’iﬂ At p. 88 of the- Law Journal, the Lord Chancellor states

Noszet ol that the jurisdiction of the Court was not fettered by the

Ay duestion whether the covenant ran with the land or not

Kerwind but that the question was whether a party taking property,

— ' the vendor having stipulated in a manner, binding by

the law and principles of the Court of Chancery to use it

in a particular way ‘will not be permitted to use it in a

way diametrically opposite to that which the party has

covenanted for. To the same effect is p. 778 of Phillips’s.

In view of these statements I am unable to gain any

elucidation of the extent of the equitable doctrine from

decisions at law such as Congleton v. Pattison (1) and

Rogers v. Hosegood (2). It is true that in the Court of

Appeal, at p. 403, Collins L.J., after referring to extracts

from the judgment of Sir George Jessel in London & South
Western Ry. Co. v. Gomm (3), said at p. 405:

These observations, which are just as applicable to the benefit reserved
as to the burden imposed, shew that in equity, just as at law, the first
point to be determined is whether the covenant or contract in its incep-
tion binds the land. If it does, it is then capable of passing with the
land to subsequent assignees; if it does not, it is incapable of passing
by mere assignment of the land.

This, however, leaves untouched the problem as to when
a covenant binds the land.

Whatever the precise delimitation in the rule in Tulk v.
Mozhay may be, counsel were unable to refer us to any
case where it was applied to a covenant restricting the
alienation of land to persons other than those of a certain
race. Mr. Denison did refer to three decisions in Ontario:
Essex Real Estate v. Holmes (1); Re Bryers and Morris
(2); Re McDougall v. Waddell (3); but he was quite
correct in stating that they were of no assistance. The

" holding in the first was merely that the purchaser of the
land there in question did not fall within a certain pro-
hibition. In the second an inquiry was directed, without
more. In the third, all that was decided was that the
provisions of s. 1 of The Racial Discrimination Act, 1944,
(Ontario), c. 51 would not be violated by a deed containing
a covenant on the part of the purchaser that certain lands
or any buildings erected thereon should not at any time
(1) (1808) 10 East 130. (1) (1930) 37 O.W.N. 392.

(2) 119001 2 Ch. 388. - (2) (1931) 40 O.W.N. 572.
(3) (1882) 20 Ch. D. 562. (3) [1945] O.W.N. 272.
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be sold to, let to or occupied by any person or persons
other than Gentiles (non-semitic (sic)) of European or
British or Irish or Scottish racial origin.

It was a forward step that the rigour of the common
law should be softened by the doctrine expounded in Tulk
v. Mozhay but it would be an unwarrantable extension of
that doctrine to hold, from anything that was said in
that case or in subsequent cases that the covenant here in
question has any reference to the use, or abstension from
use, of land. Even if decisions upon the common law
could be prayed in aid, there are none that go to the
extent claimed in the present case.

The appeal should be allowed with costs here and in
the Court of Appeal. There should be no costs of the
original motions in the Supreme Court of Ontario.

The judgment of Rand, Kellock and Fauteux JJ. was
delivered by:

Raxp J.:—Covenants enforceable under the rule of
Tulk v. Moxzhay (1), are properly conceived as running
with the land in equity and, by reason of their enforce-
ability, as constituting an equitable servitude or burden
on the servient land. The essence of such an incident ig
that it should touch or concern the land as contradis-
tinguished from a collateral effect. In that sense, it is a
relation between parcels, annexed to them and, subject
to the equitable rule of notice, passing with them both as
to benefit and burden in transmissions by operation of
law as well as by act of the parties.

But by its language, the covenant here is directed not
to the land or to some mode of its use, but to fransfer
by act of the purchaser; its scope does not purport to
extend to a transmission by law to a person within the
banned class. If, for instance, the grantee married a
member of that class, it is not suggested that the ordinary
inheritance by a child of the union would be affected. Not
only, then, it is not a covenant touching or concerning the
land, but by its own terms it fails in annexation to the
land. The respondent owners are, thereforé, without any
right against the proposed vendor.

(1) (1848) 11 Beav. 571; 50 E.R. 937.
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On its true interpretation, the covenant is a restraint on

Nostzet ol alienation. The grantor company which has disposed of

v.
ALLEY

Rand J.

all its holdings in the sub-division has admittedly ceased
to carry on business and by force of the provisions of
The Companies’ Act, R.S.0. 1937, ¢. 251, s. 28 its
powers have become forfeited; but by ss. (4) they may,
on such conditions as may be exacted, be revived by the
Lieutenant-Governor in Council. Assuming the grantor
would otherwise be entitled to enforce the covenant in
equity against the original covenantor—and if he would
not the point falls—it becomes necessary to deal with
the question whether for the purposes of specific perform-
ance the covenant is unenforceable for uncertainty.
It is in these words: (See clause (f) p—?

The lands and premises herein described shall never be sold, assigned,
transferred, leased, rented or in any manner whatsoever alienated to, and
shall never be occupied or used in any manner whatsoever by any person
of the Jewish, Hebrew, Semitic, Negro or eoloured race or blood, it being
the intention and purpose of the Grantor, to restrict the ownership, use,
oceupation and enjoyment of the said recreational development, including

the lands and premises herein described, to persons of white or Caucasian
race not excluded by this clause.

If this language were in the form of a condition, the
holding in Clayton v. Ramsden (1), would be conclusive
against its sufficiency. In that case the House of Lords
dealt with a condition in a devise by which the donee
became divested if she should marry a person “not of
Jewish parentage and of the Jewish faith” and held it void
for uncertainty. I am unable to distinguish the defect in
that language from what we have here: it is impossible
to set such limits to the lines of race or blood as would
enable a court to say in all cases whether a proposed
purchaser is or is not within the ban. As put by Lord
Cranworth in Clavering v. Ellison (1), at p. 289 the con-
dition “must be such that the Court can see from the
beginning, precisely and distinctly, upon the happening
of what event it was that the preceding estate was to
determine.”

The effect of the covenant, if enforceable, would be to
annex a partial inalienability as an equitable incident of
the ownership, to nullify an area of proprietary powers.

(1) [1943] A.C. 320. (1) (1859) 7 H.L.C. 707;
11 E.R. 282.
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In both cases there is the removal of part of the power
to alienate; and I can see no ground of distinction between
the certainty required in the one case and that of the
other. The uncertainty is, then, fatal to the validity of
the covenant before us as a defect of or objection to the
title.

I would, therefore, allow the appeal and direct judgment
to the effect that the covenant is not an objection to the
title of the proposed vendor, with costs to the appellants
in this Court and in the Court of Appeal.

EsteY J.:—The appellants Noble as vendor and Wolf
as purchaser were negotiating relative to a summer
residence in an area known as the Beach O’Pines on Lake
Huron. In the course thereof questions were raised as to
the validity of clause (f) (hereinafter quoted) in the agree-
ment under which the appellant Noble acquired the
premises on the 16th of January, 1933, from the Frank S.
Salter Company Limited. The appellant Noble, therefore,
brought a motion under the Vendors and Purchasers Act
(R.S.0. 1937 c. 168) for an order, inter alia, that the
restrictive covenant (clause (f)) did not constitute a valid
objection to the title. Mr. Justice Schroeder held the
covenant to be valid and his judgment was affirmed by the
Court of Appeal for Ontario.

The appellants contend this clause (f) is contrary to
public policy, constitutes a restraint upon alienation and
is void for uncertainty.

Clause (f) is a subparagraph in the following clause:
And the Grantee for himself, his heirs, executors, administrators and
assigns, covenants and agrees with the Grantor that he will carry out,
comply with and observe, with the intent that they shall run with the
lands and shall be binding upon himself, his heirs, executors, administrators
and assigns, and shall be for the benefit of and enforceable by the Grantor
and/or any other person or persons seized or possessed of any part or
parts of the lands included in Beach O’Pines Development, the restric-
tions herein following, which said restrictions shall remain in full force
and effect until the first day of August, 1962, and the Grantee for himself,
his heirs, executors, administrators and assigns further covenants and
agrees with the Grantor that he will exact the same covenants with respeet
to the said restrictions from any and all persons to whom he may in any
manner whatsoever dispose of the said lands.
* % x
(f) The lands and premises herein deseribed shall never be sold,
agsigned, transferred, leased, rented or in any manner whatsoever alienated
to, and shall never be occupied or used in any manner whatsoever by any
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person of the Jewish, Hebrew, Semitic, Negro or coloured race or blood,
it being the intention and purpose of the Grantor, to restrict the owner-
ship, use, occupation and enjoyment of the said recreational development,
including the lands and premises herein described, to persons of the
white or Caucasian race not excluded by this clause.

This restrietive covenant literally construed would pro-
hibit any person possessing the slightest degree of race or
blood specified purchasing any land in this area. So con-
strued it would be necessary to determine whether it con-
stituted such a substantial restraint upon alienation as to
make the clause void “as being repugnant to the very con-
ception of ownership.” Cheshire’s Modern Real Property,
5th Ed. p. 528.

It is, however, submitted that the parties never intended
that the language should be so strictly construed. Once,
however, another or more liberal construction be given
the issue becomes one of what degree of race or blood
would be permitted. As to what degree the contract is
silent. A judge, therefore, called upon to determine this
issue, finds in the contract no standard or other assistance
that would constitute a basis upon which the issue might
be determined. His position would be analogous to that
of the Earl of Halsbury in Murray v. Dunn (1), where he
stated:

I confess I have been looking in vain for some definite guide as to
what is suggested to be the real meaning. Both the learned counsel who
have addressed your Lordships have, I think, failed to give any definite
meaning to the words.

In Sifton v. Sifton (2), the testator provided for certain
payments to be made to his daughter subject to a condition
subsequent that “the payments to my said daughter shall
be made only so long as she shall continue to reside in
Canada.” This was held to be void for uncertainty. It
was agreed that the testator did not intend that his
daughter should remain absolutely in Canada, but for what
period and for what purpose she might remain outside of
Canada could not be ascertained from the terms of the
will,

In Clayton v. Ramsden (1), the testator bequeathed a
pecuniary legacy and a share of the residue upon trust for
his daughter subject to a condition subsequent that if his

(1) 119071 A.C. 283 at 290. (1) 119431 A.C. 320.
(2) [19381 656.
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daughter “shall at any time after my death contract a

1950
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e
marriage with a person who is not of Jewish parentage Nosus et al

and of the Jewish faith then * * * all the * * * pro-
visions * * * ghall cease and determine * * *” Lord
Romer, with whom Lord Atkin and Lord Thankerton
agreed, was of the opinion that “Jewish parentage,”
used in this will, meant of the Jewish race and that the
condition subsequent was void for uncertainty. At p. 333
he stated:

1t seems far more probable that the testator meant no more than that
the husband should be of Hebraic blood. But what degree of Hebraic
blood would a permissible husband have to possess? Would it be sufficient
if one only of his parents were of Hebraic blood? If not, would it be
sufficient if both were? If not, would it be sufficient if, in addition, it
were shown that one grandparent was of Hebraic blood or must it be
shown that this was true of all his grandparents? Or must the husband
trace his Hebraic blood still further back? These are questions to which
no answer has been furnished by the testator. It was, therefore, impossible
for the court to see from the beginning precisely or distinctly on the
happening of what event it was that Mrs. Clayton’s vested interests
under the will were to determine, and the condition is void for un-
certainty.

Lord Romer’s decision is based upon Clavering v. Ellison
(1), where at 725 Lord Cranworth stated:
that where a vested estate is to be defeated by a condition on a con-
tingency that is to happen afterwards, that condition must be such that
the Court can see from the beginning, precisely and distinctly, upon the
happening of what event it was that the preceding vested estate was to
determine.

The foregoing are cases of conditions subsequent pro-
viding for the divesting of vested estates. It is contended
that such precise and distinct language is not required in
restrictive covenants. On the contrary, both upon prin-
ciple and authority, the same clarity would appear to be
essential.

Restrictive covenants constitute “an equity attached
to land by the owner,” Lord Cottenham in Tulk v. Moxhay
(2); and in Hall v. Ewin (3), Lord Lindley states: “The
principle of Tulk v. Moxhay * * * imposes a burden on
the land * * *” This burden passes with the land against
all but purchasers without notice thereof and parties
interested are entitled to ascertain from the covenant the
exact nature, character and extent of the restriction.

(1) (1859) 7 HL. 707; (2) (1848) 2 Phil. 774 at 779.
11 ER. 282, (3) (1887) 37 Ch. D. 74 at 81.
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Moreover, these covenants constituting a burden upon

Nosws etal the land must, in general, interfere with the right of dis-

.
ALLEY

Estey J.

position thereof. Lord Dunedin, in speaking of a condition
restricting land, and the same rule of construction would
apply to a covenant, stated, in Anderson v. Dickie (1) at
227

Far earlier than this it had been held that all conditions restricting
the use of land must be very clearly expressed, the presumption being
always for freedom;

In Murray v. Dunn (2), a covenant, by way of a servi-
tude, provided that “any building of an unseemly des-
cription” should not be erected upon the premises. Lord
Kinnear in the First Division of the Court of Session for
Scotland delivered a judgment which was approved of
in the House of Lords. In the course of his judgment he
stated that the bond of servitude “provides no standard
for the specific apphcatlon of the terms * * *” and at
287

So far as my opinion goes, I cannot say that it is unseemly; the
utmost that can be said for the pursuers’ case is that that is a matter of
opinion, and if there may be a reasonable difference of opinion as to the
specific application of the terms in which a servitude is expressed to the
facts of a particular case, it is not a well-defined servitude.

In Brown—Covenants Running with Land, at p. 126,

the author states:

A restrictive covenant as to letting or user of property will be con-
strued strictly; the Court will not extend it on the ground of presumed
intention.

See also Jolly—Restrictive Covenants Affecting Land,
at p. 77 and p. 79.

These authorities support the view that the language of
a restrictive covenant must set forth clearly and distinetly
the intent of the parties. The general language in clause
(f), with great respect to those learned judges who hold
a contrary view, fails to indicate the intention of the
parties ag to the amount or degree of the prohibited race
or blood that might be permitted. It must, therefore,
upon the authorities, be held void for uncertainty.

The appeal should be allowed with costs here and in
the Court of Appeal. There should be no costs of original
motion in the Supreme Court of Ontario.

(1) (1915) 84 LJ.P.C. 219. (2) [1907]1 AC. 283.
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Lockk J. (dissenting) :~—The proceedings in this matter
were initiated by an application made by the appellant
Noble to the Supreme Court of Ontario under the pro-
visions of The Vendors and Purchasers Act (R.S.0. 1937,
c. 168) and The Conveyancing and Law of Property Act
(R.8.0. 1937, c. 152) in the following circumstances. By
deed dated January 10th, 1933, the Frank S. Salter Com-
pany Limited granted to the said appellant a plot of land
situate in a summer resort known as Beach O’Pines in the
Township of Bosanquet on the shores of Lake Huron,
together with a right-of-way over certain lands described
in a deed of land from that company to Beach O’Pines
Club Limited, for the purpose of ingress and egress from
and to the public highway and the water’s edge of Lake
Huron. By the conveyance it was recited, inter alia, that
the grantee covenanted for herself, her heirs, executors,
administrators and assigns to carry out, comply with and
observe, with the intent that they should run with the
lands and be binding upon her and upon them and be for
the benefit of and enforcible by the grantor and any other
persons seized or possessed of lands included in the Beach
O’Pines Development, the restrictions thereafter recited
which were to remain in force until August 1, 1962, and
that she would exact the same covenants with respect to
the said restrictions from any person to whom she might
dispose of the lands of the various restrictions thereafter
recited. The only one with which we are concerned is in a
clause lettered (f) and provided that the lands should never
be sold, rented or in any manner alienated to and never
be occupied or used in any manner by any person of the
Jewish, Hebrew, Semitie, Negro or coloured race or blood,
it being the declared intention and purpose of the grantor
to restrict the ownership, use, occupation and enjoyment
of the said recreational development, including the des-
cribed lands, to persons of the white or Caucasian race.
While Mrs. Noble apparently did not execute the convey-
ance she took possession under it and it is not contended
on her behalf that if otherwise enforcible against her she is
not bound by its terms.

By an offer to purchase dated April 19, 1948, the appel-
lant Bernard Wolf offered to purchase the property from
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Mrs. Noble and while the fact was not proven it is
apparently common ground that this offer was accepted
in writing. The proposal stipulated that Wolf should be
allowed twenty days from the date of its acceptance to
investigate the title and if within that time he should
present any valid objection to the title which the vendor
should be unwilling or unable to remove, the agreement
should terminate. Thereafter, by letter dated the 5th
day of May, 1948, the solicitor for Wolf submitted the

following requisitions to the solicitor for Mrs. Noble:

Required in view of the fact that the purchaser herein might be
considered as being of the Jewish race or blood, we require a release
from the restrictions imposed in the said clause (f) and an order declaring
that the restrictive covenant set out in the said clause (f) is void and of
no effect.

Mrs. Noble’s solicitor replied to that requisition by a
letter dated May 6, 1948, stating:

In our opinion the decision rendered in the case of re Drummond
Wren, 1945 Ontario Reports p. 778 applies to the facts of the present
sale, with the result that the clause (f) objected to is invalid and the
vendor and purchaser are not bound to observe it. !

In a letter written on the same daté the purchaser replied
insisting upon an order of the court being obtained in
which it would be declared that the said restrictive coven-
ant was “void and of no effect.” These proceedings were
then initiated by a notice of motion given on behalf of
Mrs. Noble:

for an order deoclaring that the objection to the restrictive covenant made
in writing on behalf of the purchaser dated the 5th day of May, 1948,
has been fully answered by the vendor and that the same does not
constitute a valid objection to the title.

In view of the subsequent course of these proceedings
it is of importance to consider the nature of the material
filed on the application and the identity of the persons who
were mnotified of the proceedings and took part in the
argument. In support of the motion there was filed an
affidavit of one of the solicitors for Mrs. Noble reciting
the purchase of the property by her, the registration of
the deed, the terms of the requisition made by the solicitor
for Wolf, the terms of the subsequent correspondence, and
stating that she had been advised by the solicitors from
the Beach O’Pines Protective Association that if the sale
to Wolf was to be concluded they were instructed to com-
mence proceedings at once to enforce the restriction set out
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in clause (f). On May 8, 1948, on the joint application of
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the parties MacKay J. directed that a copy of the notice Nosts ot al

of motion to be served on the Beach O’Pines Protective
Association and upon the Frank S. Salter Company Limited
at least ten days before the hearing of the application.
This Association is apparently an unincorporated body
formed by some 35 persons owning and occupying property
in the Beach O’Pines Development who had associated
themselves together for the purpose of improving the
property and of safeguarding the rights, privileges and
quiet enjoyment of their members. Apparently on its
behalf an affidavit of one of its members, James Burgess
Book, was filed stating, inter alia, that the community had
been developed as a summer recreational area, that the
improvements made by the Association and the congeniality
of its members had to a large extent improved the value
of the lands, and that unless the restrictions and conditions
concerning the lands were enforced it was his opinion and
that of the Committee of the Association that the character
of the community would be changed, with the result that
the desirability of the locality as a summer residence for
the present owners would be lessened and the value of the
lands depreciated. On behalf of Wolf an affidavit of one
of his solicitors was filed stating that he had searched the
file of the Frank S. Salter Company Limited in the office
of the Provincial Secretary at Toronto, that the last named
address of Salter was in Detroit and producing what was
stated to be a true copy of a statutory declaration made by
Salter, said to be filed with the Provincial Secretary dated
April 1, 1937, in which it was said, inter alia, that the
company had held no meeting of directors or shareholders
during the past four years and that “by reason that the
company has not used its corporate powers for three and
a half consecutive years such powers have become forfeited
under section 28 of the Companies Act.” This apparently
was intended to be proof of the facts stated in the copy
of the declaration. In addition, there was an affidavit
showing that all of the conveyances of lands in the develop-
ment made by the Salter Company contained the same
restrictive covenants and conditions as those in the deed
to Noble.

V.
ALLEY

Locke J.
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When the matter came before Mr. Justice Schroeder he

—— . .
Nosie et al considered that a representation order should be made and

v.
ALLEY

Locke J.

directed that the interests of other land owners interested
but not represented should be represented by six named
persons, presumably land holders in the development. Both
Noble and Wolf were represented by counsel on the argu-
ment. It is clear from the reasons for judgment delivered
by Schroeder J. that the only questions argued were that
the restrictive covenant was unenforceable as being con-
trary to public policy, as being void for uncertainty and
on the further ground that it was an unlawful attempt to
restrain the alienation of property conveyed in fee simple.
These issues were those which had been considered and
decided by MacKay J. in the Drummond Wren case (1)
and these Schroeder J. decided adversely to the contention
of the vendor. When the matter came before the Court
of Appeal other counsel represented Wolf and a further
question of law was raised which had not theretofore been
argued or considered. Stated briefly the point is that the
covenant contained in clause (f) is neither a covenant
which would run with the land and therefore bind Wolf
or subsequent owners, nor did it create a negative easement
binding upon him or subsequent purchasers from him,
whether with or without notice of its existence. The equit-
able principle, the extent of which is to be decided if the
question is before us, is that stated by Lord Cottenham
in Tulk v. Mozhay (2). This question is entirely distinet
from the three issues which were submitted for the opinion
of Schroeder J. and the Chief Justice of Ontario with whom
Aylesworth J.A. agreed, and Hogg J.A. declined to consider
it. Henderson and Hope JJ.A. gave written reasons but
did not refer to the point, directing their attention to the
matters that had been raised before Schroeder J.: I would,
however, assume that they also considered the matter
should not be dealt with. As the matter comes before us
a majority of the court at least, if not all of its members,
have declined to consider this point of law upon which
the opinion of the learned judge in chambers has not been
obtained.

(1) 119451 O.R. 778. " (2) 18LJ. NS. Ch. 83;
(848) 2 Phil. 774.
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Speaking generally, it has not been the practice of this
court to interfere with the decisions of courts of appeal
in matters of their own procedure. In Toronto Railway v.
Balfour (3), the court refused to interfere with a decision
of the Court of Appeal for Ontario in a matter of pro-
cedure, Taschereau J. saying that the matter was but
a question of practice and consequently one with which,
in acecordance with the jurisprudence, the court would not
interfere and referring to O’Donnell v. Beatty (1) ; Williams
v. Leonard and Sons (2), and Price v. Fraser (3). In
Finnie v. City of Montreal (4), Girouard J. pointed out
that in matters of mere procedure when no injustice is
shown the court will not interfere with the action of the
court below. See also Laing v. Toronto General Trusts
(5). Where, however, a grave injustice has been inflicted
upon a party to a suit the court has interfered for the
purpose of granting the appropriate relief, though the ques-
tion may be one of procedure only as in Lamb v. Armstrong
(6), and Eastern Townships Bank v. Swan (7). The ques-
tion as to whether a court of appeal should hear questions
of law not raised in the court below frequently is a difficult
one to determine. Some of the objections to permitting
the practice are pointed out in the judgment of Lord Finlay
L.C. in Banbury v. Bank of Montreal (8), at 661-2. In
S8.8. “Tordenskjold” v. 8.8. “Euphemia” (9) at 163, Duff J.
as he then was said:

The principle upon which a Court of Appeal ought to act when a
view of the facts of a case is presented before it which has not been
suggested before is stated by Lord Herschell in The “Tasmania”, (10)
at p. 225, thus:

My Lords, I think that a point such as this, not taken at the trial,
and presented for the first time in the Court of Appeal, ought to be
most jealously scrutinized. The conduct of a cause at the trial is
governed by, and the questions asked of the witnesses are directed to,
the points then suggested. And it is obvious that no care is exercised
in the elucidation of facts not material to them.

It appears to me that under these circumstances a court of appeal
ought only to decide in favour of an appellant on a ground there
put forward for the first time, if it be satisfied beyond doubt, first,
that it has before it all the facts bearing upon the new contention,

(3) (1902) 32 Can. S.C.R. 239 at (5) [19411 S.CR. 32.

243. (6) 27 Can. 8.C.R. 309.
(1) 19 Can. S.CR. 356. (7) 29 Can. S.C.R. 193.
(2) 26 Can. 8.C.R. 406. (8) 19181 A.C. 627.
(3) 31 Can. 8.CR. 505. (9) 41 Can. S.CR. 154.

(4) 32 Can. S.C.R. 335. (10) 15 App. Cas. 223.
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1950 as completely as would have been the case if the controversy had
s arisen at the trial; and next, that no satisfactory explanation could
NOB;E etal have been offered by those whose conduct is impugned if an oppor-
ALLEY tunity for explanation had been afforded them when in the witness
- box.
Locke J.

- The settlement of the question involves the exercise of a
discretion (Banbury v. Bank of Montreal (1),). Itis, I
think, of importance that when the matter was brought
before the Court of Appeal, as noted in the judgment
of the Chief Justice of Ontario, there was doubt as to
whether the representation order made by Schroeder J.
was authorized by the Rules of Court and that 37 addi-
tional interested parties were notified of the proceedings
so that they might, if they wished, be heard. If under the
practice the representation order was not properly made
these persons were apparently not represented at the first
hearing. Whether if the point now sought to be argued
had been raised before Schroeder J. these persons or the
six individuals who were then represented by Mr. Morden,
K.C. would have considered that further evidence might
be given which would affect the determination of the
matter, I do not know and I must decline to speculate.
The learned judges of the Court of Appeal for Ontario
had exercised their discretion and declined to consider the
‘matter and I think we should not interfere with their
decision. :

As to. the remaining matters argued so fully before us,
I agree with the learned Chief Justice of Ontario.
In my opinion this appeal should be dismissed with costs.

Appeal allowed with costs.

Solicitors for the appellant (Vendor): Carrothers, Mc-
Millan and Egener.

Solicitors for the appellant (Purchaser): Richmond and
Richmond.

Solicitors for the Respondents: Day, Wilson, Kelly,
Martin and Morden.

(1) [1918]1 AC. 626.
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. A
THE CANADIAN WHEAT BOARD APPELLANT; *%?i’l?’lg’
(PLAINTIFF) ........... e eareaias Nov. 20
AND ——
HALLET AND CAREY LIMITEDI RESPONDENTS :
et al (DEFENDANTS) ....ovonvnvenns J ’
AND

JEREMIAH J. NOLAN (DEFENDANT) RESPONDENT.

THE ATTORNEY GENERAL OF

CANADA (DEFENDANT) ........... } APPELLANT;

. AND
JEREMIAH J. NOLAN (PLAINTIFF) .. RESPONDENT;
) AND
HALLET AND CAREY LIMITED Riusp oﬁbENT.
- (DEFENDANT) .........

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Constitutional law—National Emergency Transitional Powers Act, 1945,
8. of C. 1946, ¢. 26—Order-in-Council under said Act, validity, of—
War Measures Act, R.8.C. 1927, c. 206.

P.C. 1292, adopted on April 3, 1947, by the Governor General in Ceuncil
purporting to act under the powers conferred by the National Emer-
gency Transitional Powers Act, 1945, after reciting that it was
‘necessary, by reason of the continued existence of the national
emergency arising out of the war against Germany and Japan, for
the purpose of maintaining, controlling and regulating supplies and
prices to ensure economic stability and an orderly transition to con-
ditions of peace”, made provision for the vesting in the Canadian
Wheat Board of all oats and barley in commercial positions in
Canada, the closing out and termination of any open futures contracts
relating to such grain and the prohibition of its export. The order
also substituted for Part IIT of the Western Grain Regulations new
Regulations which declared that all oats and barley in commercial
positions in Canada, except such as were acquired by the owner from
the Canadian Wheat Board or from the producers thereof on or after
March 18, 1947, were thereby vested in the Board, which was
directed to pay an amount equal to the maximum price at which
these grains might have been sold on that date.

*PresENT: Rinfret CJ. and Kerwin, Taschereau, Rand, Estey, Locke
and Cartwright JJ.

78449—1
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1950 On April 3, 1947, respondent Nolan had, in commercial positions in

c e Canada, 40,000 bushels of barley, the warehouse receipts for which
Waomsn  were held on his behalf by the respondents Hallet and Carey Limited.
BO::RD Nolan declined to deliver his barley or the documents of title thereto to
NoraN the Wheat Board and contended that the National Emergency Tran-

et al sittonal Powers Act, 1945, did not authorize the Governor General in

Council by enacting Part IIT of the Western Grain Regulations or
otherwise to divest him of title to his barley. The trial judge and the
Court of Appeal held that the order-in-council exceeded the powers
conferred by the Transitional Act.

Rinfret CJ.

Held: (Affirming the judgment appealed from) Kerwin and Estey JJ.
dissenting, that the provisions of P.C. 1292, dealing with the com-
pulsory taking and vesting in the Canadian Wheat Board of all oats
and barley in commercial positions in Canada and fixing the com-
pensation to be paid therefor, were ulira vires of the Governor General
in Council as not falling within the ambit of the powers conferred by
8. 2 of the National Emergency Transitional Powers Act, 1945.

Apart from the fact that the power to appropriate property was not
given in the Transitional Act, either in express terms or by plain
implication from the language employed in s. 2, the omission of the
provisions dealing with the subject contained in the War Measures
Act from the Transitional Act, 1945, is a plain indication that it was
not intended that the Governor in Council should be vested with any
such power.

Chemicals reference [1943] S.C.R. 1; Co-operative Committee on Japa~
nese Canadians v. A.G. of Cen [1947] A.C. 87; Western County  Ry.
Co. v. Windsor and Annapolis Ry. Co. (1882) 7 A.C. 178 and A.G. v.
Horner 14 Q.B.D. 245 and 11 A.C. 66 referred to.

APPEAL from the judgment of the Court of Appeal for
Manitoba (1) dismissing an appeal from two judgments
of Williams C.J.K.B. holding that P.C. 1292, dated April 3,
1947, was ultra vires of the Governor General in Council.

F. P. Varcoe K.C., H. B. Monk K.C. and D. W. Mundell
K.C. for the appellant.

W. P. Filmore K.C. for Hallet and Carey Ltd.

John A. Macaulay K.C., G. E. Tritschler K.C. and D. C.
McGavin for Nolan.

Tae CHier Justice: I concur with my brothers Tas-
chereau, Rand, Locke and Cartwright that this appeal
should be dismissed with costs. As I agree substantially
with the reasons delivered by them, I do not deem it

(1) 57 Man. R. 1.
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necessary or advisable to state my reasons for coming to

8
1950
oyt

that conclusion as this would be merely a repetition of Cavaonaw

what they have already said to my satisfaction.

Kerwin J. (dissenting): These are appeals by the
Canadian Wheat Board and the Attorney General of
Canada from the judgments of the. Court of Appeal for
Manitoba (1) affirming judgments of the Chief Justice of
the King’s Bench in two separate actions dealing in sub-
stance with the same matter. While in the pleadings the
question was raised that The National Emergency Tran-
sitional Powers Act, 1945, (hereafter called the statute)
was ultra vires the Parliament of Canada, we were advised
that the point was never argued in the King’s Bench or in
the Court of Appeal, and certainly no such contention was
advanced before us. The matter may therefore be
approached on the basis that the statute is intra vires and
that the sole question is whether parts of Order in Council
P.C. 1292, of April 3, 1947, were within the powers con-
ferred upon the Governor in Council by the statute. The
Courts below have answered that question in the negative.

The statute came into force January 1, 1946, and section
6 provides that on and after that date the war against
Germany and Japan should, for the purposes of the War
Measures Act, R.S.C. 1927, ¢. 206, be deemed no longer
to exist. It was recognized, however, that chaos would
result if all the measures adopted by the Governor in
Council under the War Measures Act were abrogated and
if no delegation of powers to that body were made. This

is shown by the recital in the statute:

WHEREAS the War Measures Act provides that the Governor in
Council may do and authorize such acts and things, and make from
time to time such orders and regulations, as he may by reason of the
existence of real or apprehended war deem necessary or advisable for the
security, defence, peace, order and welfare of Canada; And whereas during
the national emergency arising by reason of the war against Germany and
Japan measures have been adopted under the War Measures Act for the
military requirements and security of Canada and the maintenance of
economic stability; And whereas the national emergency arising out of
the war has continued since the unconditional surrender of Germany and
Japan and is still continuing; And whereas it is essential in the national
interest that certain transitional powers continue to be exercisable by
the Governor in Council during the continuation of the exceptional con-
ditions brought about by the war and it is preferable that such tran-

(1) 57 Man. R. 1.
7844913
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sitional powers be exercised hereafter under special authority in that
behalf conferred by Parliament instead of being exercised under the
War Measures Act; And whereas in the existing circumstances it may
be necessary that certain acts and things done and authorized and
certain orders and regulations made under the War Measures Act be
continued in force and that it is essential that the Governor in Couneil
be authorized to do and authorize such further acts and things and
make such further orders and regulations as he may deem necessary or
advisdble by reason of the emergency and for the purpose of the dis-
continuance, in an orderly manner as the emergency permits, of measures
adopted during and by reason of the emergency.

Subsection 1 of s. 2 provides:

2. (1) The Governor in Council may do and authorize such acts and
things, and make from time to time such orders and regulations, as he
may, by reason of the continued existence of the national emergency
arising out of the war against Germany and Japan, deem necessary or
advisable for the purpose of

(a) providing for and maintaining the armed forces of Canada during
the occupation of enemy territory and demobilization and pro-
viding for the rehabilitation of members thereof,

(b) facilitating the readjustment of industry and commerce to the
requirements of the community in time of peace,

(¢) maintaining, controlling and regulating supplies and services,
prices, transportation, use and occupation of property, rentals,
employment, salaries and wages to ensure economic stability and
an orderly transition to conditions of peace;

(d) assisting the relief of suffering and the restoration and distribution
of essential supplies and services in any part of His Majesty’s
dominions or in foreign countries that are in grave distress as
the result of the war; or

(e) continuing or discontinuing in an orderly manner, as the emer-
gency permits, measures adopted during and by reason of the war.

The important clauses are (c) and (e).

Jeremiah J. Nolan is a grain merchant residing in
Chicago, Illinois, and is a citizen of the United States.
Hallet and Carey Limited is a corporation duly incorpor-
ated under the laws of the Dominion of Canada and carries
on the business of a grain merchant at Winnipeg, Manitoba.
On or about July 31, 1943, that Company, as agents for
Nolan, purchased 40,000 bushels of No. 3 C.W. Six-Row
Barley and obtained warehouse receipts for it from various
warehousemen in Port Arthur/Fort William, Ontario.
From time to time, in accordance with a practice in the
grain trade, the barley was loaned by Nolan but was
returned to him each time, the last occasions being in
December, 1946, and January, 1947. The warehouse
receipts in existence at the relevant time are all dated in
one or the other of these months.
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Prior to January 1, 1946, the date of the coming into
force of the statute, various steps had been taken to regu-
late the price and the export of barley, oats and wheat.
While we are primarily concerned with barley, its position
in the general economy of Canada cannot be isolated from
that of the other two products or taken from its setting
in the overall picture of Canadian life under the War
Measures Act and under the statute. Under the former,
the Wartime Prices and Trade Board was constituted, and
that Board made regulations to provide safeguards under
war conditions against any undue enhancement in the
prices of food, fuel and other necessities of life and to
insure an adequate supply and equitable distribution of
such commodities. The Canadian Wheat Board had
already been created by Parliament in 1935 and it was
appointed an administrative agency under the Wartime
Prices and Trade Board. On March 17, 1947, the Wheat
Board issued “Instructions to Trade No. 59”, addressed
“To all Companies and Dealers in Oats and Barley”. These
instructions commenced: “In accordance with the new
Government policy announced in Parliament March 17,
1947, regarding oats and barley (an outline of which is
attached), the Board issues the following instructions
effective midnight, March 17, 1947.”

The outline of Government policy referred to in this
statement and which as indicated was attached thereto,
announced that the previous system of advance equaliza-
tion payments would be discontinued and that the Wheat
Board would stand ready to buy all oats and barley offered
to it at new support prices, which in the case of barley
would be based on 90c for One Feed Barley in place of the
former support price of 56¢ in store Fort William/Port
Arthur, and other grades at appropriate differentials to be
fixed from time to time by the Wheat Board. The support
prices would remain in effect until July 31, 1948. At the
same time price ceilings for all grades would be raised, in
the case of barley to 93¢ and in the case of oats to 65¢
basis in store Fort William/Port Arthur or Vancouver.
These ceiling prices corresponded with the support prices
for the highest grades of barley and oats. In order to avoid
discrimination against producers who had already delivered
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barley during the current crop year, provision was made
for an adjustment payment. By paragraph 4 of the
outline of Government policy:

4. In order to avoid the fortuitous profits to commercial holders of
oats and barley that would otherwise result from the action that has
been described, handlers and dealers will bé required to sell to the
Wheat Board on the basis of existing ceilings of 64fc. per bushel for
barley and 51ic. per bushel for oats, all stocks in their possession at
midnight tonight, March 17. TUnder certain conditions these stocks
will be returned to the holder for resale. Allowances will be made for
the purpose of taking care of such items as carrying charges in terminal
positions, special selection premiums, etc., which are considered in the
judgment of the Board fair and reasonable.

For the time being, because of the continuation of price
ceilings on animal products, subsidies were provided for
all oats and barley within the same conditions as a payment
already authorized on wheat purchased for feed purposes,
and it was stated that the payment of these subsidies would
have the effect of leaving the cost of these feed grains to the
feeder approximately at their present levels. The Wheat
Board would become the sole exporter of oats and barley
and any exports by the Board would be from grain acquired
by it under the price support plan and the net profits
therefrom would be paid into Equalization Accounts for
the benefit of producers for distribution. It was pointed
out that producers would have an additional return on
their oats and barley, in addition to which they would
continue to receive any net profits realized by the Board
as an additional payment at the end of the season. On
the other hand, feeders would be protected against any
important increase in costs of the oats and barley.

Reverting now to the instructions to the trade, these
followed the outline of Government policy in all important
respects and, while it may be said that so far no authority
for any action by the Wheat Board existed, this was
remedied by the Order in Council 1292 passed April 3,
1947. It recited:

WHEREAS it is necessary, by reason of the continued existence of
the national emergency arising out of the war against Germany and
Japan, for the purpose of maintaining, controlling and regulating supplies
and prices to ensure economic stability and an orderly transition to
conditions of peace, to make provision for .

(a) the vesting in the Canadian Wheat Board of all oats and barley

in commercial positions in Canada and products of oats and
barley in Canada;
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(b) the closing out and termination of any open futures contracts
relating to oats or barley outstanding in any futures market in
Canada; and

(¢) the prohibition of the export of oats or barley by persons other
than the Canadian Wheat Board until otherwise provided; and
other matters incidental thereto as set forth in the Regulations
set out below;

The Governor General in Council, under the powers
conferred by the statute, amended the existing Western
Grain Regulations by substituting a new Part III. While
both oats and barley are dealt with by the Order in Council,
it will be sufficient from this time on to refer particularly
