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MEMORANDA..

On the twenty-first day of October, 1918, the Right
Honourable Sir Charles Fitzpatrick, Knight, one of His
Majesty’s most Honourable Privy Council, resigned the
office of Chief Justice of Canada.

On the twenty-third day of October,y 1918, the Honour-
able Sir Louis Henry Davies, Knight, one of the Puisne Judges
of the Supreme Court of Canada, was appointed Chief
Justice of Canada, in the room and stead of the Right
Honourable Sir Charles Fitzpatrick, resigned. ‘

On the twenty-fifth day of October, 1918, Pierre Bas'le
Mignault, one of His Majesty’s Counsel, learned in the
law, was appointed a Puisne Judge of the Supreme Court of I
Canada, in the room and stead of the Honourable Sir Louis
Henry Dayvies, appointed Chief Justice of Canada.

On the first day of January, 1919, the Honourable Sir
Louis Henry Davies, Chief Justice of Canada, and the
Honourablé Lyman Poore Duff, one of the Puisne Judges
of the Supreme Court of Canada, ‘were appointed members
of His Majesty’s most Honourable Privy Council.
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APPEALS FROM JUDGMENTS OF THE SUPREME
COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCII.
NOTED SINCE THE ISSUE OF VOL. 56 OF
THE SUPREME COURT REPORTS.

Cameron v. The Church of Christ, Scientist, and others
(57 Can. S.C.R. 298, 43 D.L.R. 668). Leave to appeal
refused, Mar., 1919.

Hansen v. Franz (57 Can. 8.C.R. 57, 41 D.L.R. 457).
Leave to appeal refused, June, 1918.

Nelson v. The Canadian Pacific Railway Co. (55 Can.
S.C.R. 626, 39 D.L.R. 760). Leave to appeal refused,
Mar., 1919.

Schofield v. The Emerson Brantingham Implement
Company (57 Can. S.C.R. 203, 43 D.L.R. 509). Leave to
appeal granted, Mar., 1919.

Toronto General Trusts Corporationtv. The King (56 Can,
S.C.R. 26, 39 D.L.R. 380). Appeal dismissed 12th April,
1919.
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R. B. Bennett K.C. for the appellant.
J. D. Matheson for the respondent.

Tae CHIEF JUSTICE:—Some time prior to the 12th
August, 1916, the appellant commenced an action
against her husband for alimony and on this date
filed a caveat under the ‘‘Married Woman’s Home
Protection Act,” c. 4, statutes of 1915, against his
land.

The claim for alimony was refused by the trial
judge on the ground that the appellant had sufficient
means of her own. On the 27th day of April, 1917,
the respondent executed a transfer of his land to one
D. Gillen. The “Dower Act,” c. 14 of the 1917
statutes, came into force on the 1st of May, 1917, and
by that Act the “Married Woman’s Home Protection
Act” wasrepealed. On the 1st June, 1917, the respond-
ent gave notice of motion for an order to remove the
caveat and in October, 1917, judgment was rendered
refusing the application.

The judge of first instance held that under the
‘‘Interpretation Act, section 48, saving acts done and
rights existing,

the wife is entitled to maintain her caveat, notwithstanding the
repealing statute, until the same is removed in the manner provided
by the Act creating the right and in the “Land Titles Act.”

The judge does not deal otherwise with the applica-
tion to remove the caveat.

Four judges of the Appellate Division, without
giving any reasons, reversed that judgment and ordered
the caveat removed. 4

It was argued here that because Mr. Justice Walsh
held in the alimony action that the wife was provided
for to the extent that an award of alimony was un-
necessary she was not entitled to her caveat.

The judgment of Mr. Justice Walsh is not in this
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record and there is no evidence that the appellant has 1918
a private estate. RUSSELL
It is also urged that the caveat should be removed RossiLL.
“because it is not supported by affidavit as required by The e Chief
the provisions of section 85 of the “Land Titles Act,” Justice.
and in that contention I concur.

The “ Married Woman’s Home Protection Act”” was
passed subsequently to the ‘“Land Titles Act,” but .
section 8 of the former Act provides:

This Act shall be read with and as part of the ‘“Land Titles Act.”

If the “Land Titles Act” is read with the pro-
visions of the “Married Woman’s Home Protection
Act” inserted in the proper place, having regard to
those provisions, we have a statute which enables any
married woman to file with the registrar an instrument
to be known as a married woman’s caveat and which .
is described in all the sections dealing with the matter -
as a caveat and for which a special form is provided.

Then we have section 85 which reads as follows:—

Every caveat filed with the registrar shall state the name and
addition of the person by whom and on whose behalf the same is filed
and excepl in the case of a caveat filed by the regisirar as hereinafter
provided shall be signed by the caveator, his attorney or agent, and
shall gtate some address or place within the province at which notices
and proceedings relating to such caveat or the subject matter thereof
may be served and the nature of the interest claimed and the grounds
upon which such claim is founded, and shall be supported by an affidavit
that in the belief of the deponent the person by whom or on whose
behalf the caveat is filed has a good valid claim in respect of the land,
mortgage or encumbrance intended to be affected by the same, and
that the caveat is not filed for the purpose of delaying or embarrassing
the applicant, or owner, or any person claiming through him, which
affidavit or affidavits may be i in the form X in the schedule to this
Act

This section provides that all caveats with the
single exception of a caveat filed by the registrar under

section 100 must be supported by an affidavit as to good
faith, ete.
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Independently of the very broad terms of section 85,
there are very obvious reasons why such an affidavit
should be required in the case of a caveat filed by a
married woman.

It is quite conceivable that an unscrupulous ad-
venturess alleging herself to be the wife of a home-

. steader or even a lawfully married woman moved by

some unworthy motive should improperly and without
justification seek to embarrass a man in dealing with
his property. I can see no difficulty in framing an
affidavit in accordance with the general provisions of
form X to meet the requirements of section 85 with re-
spect to the married woman’s caveat.

I would dismiss the appeal with costs.

Davigs J. (dissenting) :—The single question to be
determined on this appeal is whether a caveat filed and
registered by the appellant, the wife of the respondent,
against the sale of their homestead, was a valid caveat
without the affidavit required for an ordinary caveat
by the ““Land Titles Act.”

The trial judge held it was a good caveat. His
judgment was reversed by the Appeal Court which
ordered that the caveat should be removed from the

- register and vacated. No reasons were givén for their

judgment.
I am of the opinion that the appeal should be
allowed and the judgment of the trial judge restored.
The reasons for the appeal court judgment must,

of course, have been that .as the “Land Titles Act”

required all caveats to be supported by an affidavit of
the caveator in the form given in the schedule to that
Act, and as the ‘“Married Woman’s Home Protection
Act,” which was passed subsequently to the ‘“‘Land
Titles Act,” provided that ““it should be read with and
form part of the ‘Land Titles Act,” "’ it was not a valid
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caveat unless supported by the affidavit. That
affidavit required the caveator to swear amongst other
things ““that this caveat is not being fyled for the pur-
pose of delaying or embarrassing any person interested
in or proposing to deal therewith,” that is in or with
the lands to protect the estate or interest in which the
caveator fyled his caveat. :

The answer which seems to me to be a, good one
to this argument is the one advanced by Mr. Bennett
at bar, viz., that the ‘“ Married Woman s Home Protec-
tion Act,” Whlch came into force 17th of April, 1915, was
a special Act passed with a special purpose, viz., to pro-
tect a married woman, thereafter from being deprived
of all her interest in the homestead property which she

in many cases did as much to make valuable as her

husband did. The caveat required covered the home-
stead property only and did not affect other lands of
the husband. A special form was set out in a schedule
to the Act which was strictly followed in this case.
1t was called a married woman’s caveat and had no
form of affidavit attached to it nor did the Act itself
in any way refer to or suggest that any affidavit was
required.

There are many differences in the object and pur-
pose of the ordinary caveats, and those of the married
woman’s caveat. The object of the former is to
protect some right or interest of the caveator in certain
lands and the caveator is properly obliged to swear
that he does not fyle the caveat for the purpose of de-
laying or embarrassing any person interested in the
land or proposing to deal therewith. The main object
of the married woman’s caveat was to protect her rights
in the homestead and in order to do so to delay her
husband so that he could not sell the homestead over
her head and deprive her of her rights. That being her

1918
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object and purpose, how could she conscientiously
make affidavit that it was not? Reading the two Acts
together, it does seem to me an unfair construction to
put the married woman in such a position or dilemma
that she must swear falsely or lose her rights in her.
homestead? A reasonable construction should be
placed upon both of the statutes in question when
read together so that effect may be given to the inten-
tion of the legislature.

Such construction is not consistent with requiring
an affidavit to be made which could not have been in- - -

" tended to apply to the “Married Woman’s Home Pro-

tection Act,” because an honest, truthful woman could
not swear that her caveat was not intended to hinder
or delay her husband in dealing with the homestead by
sale or otherwise. It was so intended. It was the mani-
fest intention of the ‘“Married Woman’s Home Protec-
tion Act” to delay and embarrass the husband so that he
should not convey away or mortgage the homestead
and deprive her of her rights. To say you must either
swear to that which is false or your caveat will be

‘vacated is to put an unreasonable and improper con-

struction upon the two Acts which are to be read
together.

I am therefore of the opinion that in following
strictly the form given in the “Married Woman’s Home
Protection Act” and in omitting the affidavit required
in the cases of ordinary caveats by the ‘“Land Titles
Act,” which she could not honestly or conscientiously
take, the appellant was within her rlghts and her
caveat was good.

I would allow the appeal and restore the Judgment

of the trial Judge

IpingToN J.—The Alberta Legislature passed an
Act called the “Married Woman’s Home Protection
Act”” which by section one enacted as follows:—
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Any married woman may cause to be filed on her behalf with the
registrar an instrument to be known as a married woman’s caveat in
form WW in the schedule to this Act against the registration of any
transfer, mortgage, encumbrance, lease or other instrument made by
or on behalf of her husband affecting a homestead as defined in sec. 2
of this Act.

The last section of the Act reads as follows:—
This Act shall be read with and as part of the “Land Titles Act.”

This seems clearly to have intended the Act to
constitute part of the ““Land Titles Act” just as much
as if under a distinet caption it had been placed therein
originally, otherwise there was no sense in such a
provision. .

The ‘“Land Titles Act”’ by section 85 enacts as
follows:—

Every caveat filed with the registrar shall state the name and
addition of the person by whom or on whose behalf the same is filed
and except in the case of a caveat filed by the registrar as hereinafter
provided shall be signed by the eaveator, his attorney or agent, and
shall state some address or place within the province at which notices
and proceedings relating to such caveat or the subject matter thereof
may be served and the nature of the interest claimed and the grounds
upon which such claim is founded, and shall be supported by an affi-
davit that in the belief of the deponent the person by whom or on whose
behalf the caveat is filed has a good valid claim in respect of the {and,
mortgage or encumbrance intended to be affected by the same, and
that the caveat is not filed for the purpose of delaying or embarrassing
the applicant, or owner, or any person claiming through him, which
affidavit or declaration may be in the form X in the schedule to this
Act.

The form of affidavit by the second clause is as
follows:—

I believe that I have (or the said caveator has) a good and valid
claim upon the said land (mortgage or encumbrance), and I say that
this caveat is not being filed for the purpose of deiaying or embarrassing
any person interested in or proposing to deal therewith.

Sworn before me, ete.

The ‘““Land Titles Act,” by section 100 thereof,
specifically exempts certain caveators from making an
affidavit, thereby emphasizing the necessity for an
affidavit in all other cases where the Act provides for
the use of a caveat.
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The appellant filed a document (in the form of the
caveat which she was enabled to use under the Act),
with the registrar, relative to certain lands of respondent
her husband, without any affidavit or proof of who she
was, or in any manver pretending to verify the facts as
required by the above section 85 of the “Land Titles

o Act” |

This was done pending an alimony suit which she
had instituted against respondent and which ended in
the learned trial judge finding she was so circumstanced
as not to need any alimony.

Then respondent moved to set the registration aside.
Mpr. Justice Hyndman refused the application, on the
ground that no affidavit was necessary. The Court
of Appeal reversed that judgment and directed the
removal of the caveat.

We have no notes of why the court so directed, but
the counsel arguing here seem to 'admit it was because

- of non-compliance with the “Land Titles Act” in failing

to file the affidavit T have referred to and that is the
point most elaborately dealt with in respondent’s

factum.
I agree with that view and hence think the appeal

" should be dismissed with costs. .

I see no difficulty in any honest married woman
complying with the Act if in truvh she needs to resort
to that means for her protection.

If she does not then she is quite clearly not one of
those the legislature desired to protect and hence
should not attempt its use. I can conceive of no reason
why she should if entitled to file the caveat refrain from
making the affidavit. Moreover, I can conceive of
many reasons why she should be required to make the
affidavit, and cannot understand the argument ad-
dressed to us for distinguishing in that regard fc,hi,s
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caveat from others when the Act has not made any 1918
exception in its favour and if so minded could so easily ~ FUSSELL
have applied the excepting part of the Act thereto. RussBLL,
To pretend that the legislature when enacting this Idington J.
statute and declaring it part of an Act whichin most im- o
perative terms required by said section 85 every caveat
filed with the registrar saving the specified exception
to have an affidavit of verification and negation of
improper motive did not mean it to apply to a married
woman’s caveat seems like a mockery of the legislature
8o enacting.
The kind of argument that is presented for support-
ing the appeal 1 respectfully submit seems to be that
which the rules in Heydon’s Case (1) suggested it should
be the office of the judges to repel, by requiring them to
suppress the mischief and advance the remedy, and to

suppress subtle inventions and evasions for the continuance of the
mischief and pro privato commodo, and to add force and life to the cure
and remedy according to the true intent of the makers of the Act
pro bono publico. (1)

It seems to me obvious that this class of caveat,
such as enabled, more than any other needs the
restraint of an affidavit such as the statute requires '
in all but the specifically excepted cases and hence
it must have been intended that it should be made.
The reason for making the claim, in short, the found-
ation for it, which the statute required set forth in any
affidavit, is needed so that the court on whom the
burden is cast may have had defined that which is to
be tried. .

I think the appeal should be dismissed with costs.

AngLiN J.—Notwithstanding the able and foreeful
argument, presented by Mr. Bennett on behalf of the
appellant, further consideration of the ‘Married

(1) 3 Co. Rep. 7b.
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1918 Woman’s Home Protection Act” with the “Land
RUE;SEH‘ Titles Act”’—with and as part of which the former

Russeln.  Act is by its 8th section required to be read—has
AnglinJ. convinced me that the legislature intended that the
—7— requirement. of section 85 of the ““Land Titles Act”
as to anaffidavit of bona fides should apply to a married

woman’s caveat.

No good reason has been advanced for depriving
the owner of property upon which it is sought to
register such a caveat of the protection against fraud-
ulent and purely vexatious claims which an affidavit
of bona fides by the caveator may afford. She should
at least be required to pledge her oath that she is the
wife of such owner and that the property was occupied
by her as a homestead. These facts are implied in the
first clause of paragraph 2 of the prescribed affidavit:—

I believe that I have a good and valid claim upon the said land.
Nor does the further clause—
that this caveat is not being filed for the purpose of delaying or embar-
rassing any person interested in or proposing to deal therewith,
1.e., with such land,—present the difficulty which at
first blush seemed most serious. Embarrassment and
delay to the owner and to any other person proposing
to deal with the land are no doubt consequences likely
to ensue as a result of the lodging of a married woman’s
caveat, just as they are likely to ensue as a result of
the filing of any other caveat. But the primary
“purpose’’ of the married woman must be the same as
that of any other caveator—to protect the ‘“good and
valid claim” which she believes she has upon the
land. To the existence of that purpose she may well
be obliged to pledge her oath. I am satisfied that a
judge required to construe an affidavit made in the
prescribed form upon a charge of perjury shovld direct
a jury, or himself, that the affiant could not be con-
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victed unless it was established beyond reasonable
doubt either that she did not honestly believe that the
claim in respect of which she lodged her caveat was
good and valid, or that her purpose in fyling it was not
to protect such a claim but solely to delay or embarrass
-some person interested in or proposing to deal with the
land. The requirement of an affidavit imposed by sec-
tion 85 is, in my opinion, mandatory and not merely
directory and a caveat lodged without such affidavit,
although accepted by the registrar, is fatally defective.
Solely upon this ground I would dismiss the appeal.

Bropeur J. (dissenting):-—We have to decide in
this case if a woman who has executed a caveat under
the ‘““Married Woman’s Home Protection Aet” of
Alberta is obliged to fyle the affidavit required by sec-
tion 85 of the ‘‘ Land Titles Act” of the same province.

There was also a question of jurisdiction which was
raised before us as to the right of the Appellate Division

of the Supreme Court of Alberta; but it was not strongly |

pressed. Besides, it appears that the appellant, who
was respondent in the Appellate Division, had not
thought fit when they were before that court to discuss
that question of jurisdiction; and it seems to me now
too late, when the parties are before this court, to say
that the court below was without authority to deal
with the case. The jurisdiction of the Appellate
Division was then accepted by both parties and the
appellant should not be permitted now to set it
aside.

Coming to the question of registration of the
caveat, it is advisable to state that the Torrens System
established in Alberta by the ‘““Land Titles Act”
provided that a person claiming an interest under a
will, a transfer or a mortgage in any land may fyle a

mworne
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1918 caveat forbidding the registration of any instrument
RUSSELL o ffecting that land, unless that instrument be subject

RuUssELL. {0 the claim of the caveator (section 84).
Brodeur J. It was also provided that the caveator was bound
T to fyle an affidavit shewing, 1st, that he has a valid
claim and, 2nd, that the caveat is not fyled for the
purpose of delaying or embarrassing any person inter-
ested in ths land in question.

In 1915 the Legislature of Alberta passed the
“ Married Woman’s Home Protection Act’ which gave
to a married woman the right to fyle with the registrar
a caveat forbidding the registration of any sale by her
husband of her homestead.

That Aect gave also the power to the husband to
apply to a judge for the removal of that caveat; and
section 8 provides that ‘“This Act shall be read with
and as part of the ‘Land Titles Act.” ”

The appellant, Mrs. Russell, fyled such a caveat
under the ‘“Married Woman’s Home Protection Act”’
and the respondent, her husband, has applied to a
judge for, the removal of the caveat. His application
was dismissed but in appeal he obtained judgment in
his favour. ' ‘

Mrs. Russell is now appealing from that judgment
and contends that the Appellate Division has erroneous-
ly held that her caveat should be removed because she
has not fyled the affidavit required by section 85 of
the “Land Titles Act.”

I am, with due deference, unable to agree with the
view expressed by the Appellate Division. The
‘““Married Woman’s Protection Act” is an enactment
which is to be considered by itself. It is true that it
is to be read, as section 8 declares, with and as part of
the “Land Titles Act;” but in all cases where the
provisions of the ‘‘Land Titles Act” are inconsistent
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with the “Married Woman’s Home Protection Act,”
or where there is a formal provision in the latter Act,
then the provisions of the “Married Woman’s Home
Protection Act”, should prevail. '

The instrument which the married woman is en-
titled to register should not be, if it had not been so
determined by the Act, called a caveat. The ordinary
caveat i3.a claim made by a person that he has some
interest in certain lands; it is essentially of a temporary
nature according to section 89 and is deemad to have
lapsed after the expiration of sixty days, unless some
proceedings have been instituted in the meantime.

The ordinary caveat also would not prevent the
property encumbered to be sold; it could be sold
subject to that incumbrance. The ordinary caveat
also being based upon a statement of a person that he
has a claim upon the property by way of an agreement
of sale or mortgage, it is only reasonable that it should
be accompanied by a sworn statement.

" None of those requirements of the ordinary caveat
present themselves in the right which the wife may
exercise under the ‘“Married Woman’s Home Protec-
¢lon Act.”

First, the statute declares that the wife may regis-
ter an instrument which will be called a married
woman’s caveat. It is not then, as we see, the
ordinary caveat; but it is a par:icular instrument which
the law calls a caveat.

The law also declares (section 3) that ‘‘upon thé re-
ceipt of such married woman’s caveat the registrar
shall take the same proceedings as in the case of the
filing of any other caveat under this Act.”

The law does not say that upon the receipt of that
instrument and of an affidavit the registrar will do this
and will do that; but it simply says that upon the
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receipt of the instrument in question the registrar
will give notice. The law does not require there any
affidavit and section 4 says that so long as such caveat
remains in force the registrar shall not register any
transfer or other document affecting the homestead

-in question.

That is very different from the ordinary caveat,
which requires such affidavit. A sale could take place
but subject to the right of the person claiming a right
upon the property.

This right of the woman is not an uncertain right
like the one of the person who would claim under
an agreement of sale or a mortgage. It is an absolute
right which is given to the woman and I could under-
stand that, in such a case, an affidavit would not be
required. The affidavit required by section 85 is for the
object of swearing that the caveator has a good and
valid claim. Here, in the case of the wife, it is not a
claun that she asserts; i¢ is her right which the legis-
lature has granted. It seems to me that the affidavit
is not required in the case of the marrled woman’s
caveat.

For these reasons, the appeal should be allowed
with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Lougheed, Bennett, McLaws
& Company.
Solicitor for the respondent: J. D. Matheson.
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MALCOLM 8. SCHELL AND OTHERS A . 1018
(PLAINTIFFS). ...\ oeeee e PPELLANTS; May o
AND ‘
McCALLUM & VANNATTER (D=-
: RESPONDENTS.
(FENDANTS) o veeeveiaeeinnn,

ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Contract—Construction—Guarantee—Bond fide Agreement.

By agreement between them McC. & V. engaged in the purchase, on
bebhalf of 8., of securities known as ‘‘Purchasers’ Agreements.”
Land in Saskatoon having been sold for $12,000 of which $4,000
was paid in cash the vendor assigned to McC. & V. the agreement
to purchase and the latter drew upon 8. for the amount payable
under their, agreement. 8. then wired to Mc¢C. & V. as follows:—

“Certificate of title value five thousand assessment four thous-
“and fifty Jones allowed penalty on taxes. No declarations from
“Love orJones asto moneys received or paid only one lot looks dear.
“Please explain and guarantee holding draft give men’s standing
“we are afraid been away from home caused delay.”

On the same day was wired the following reply:

“Value on title made low to reduce registration costs are getting
“declaration as to monies received from Love who is good man
“agreement good and guarantee it.”

Held, Davies and Brodeur JJ. dissenting, that the last mentioned
document was ambiguous and was shewn by the cireumstances to
have been intended as an assurance that the vendor was a man of
good financial standing and the property in question good security
for the money and the agreement and title passed thereby in proper
legal form, but did not guarantee payment of the purchase money.

Per Davies and Brodeur JJ. dissenting:—The document is a guarantee
of the agreement including the undertaking to pay if the main
debtor makes default.

APPEAL from the judgment of the Supreme Court of
Saskatchewan (1), reversing the judgment of Newlands

J. at the trial and dismissing the plaintiff’s action with
costs.

*PrEsENT:—Sir Charles Fitzpatrick, C.J., and Davies, Idington
Anglin and Brodeur, JJ.

(1) 10 Sask. L.R. 440; 88 D.L.R. 133.
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The material facts of the case and the questions in

issue are fully stated in the above head-note and in

the judgments now reported.

Tilley K.C. for the appellants.
Chrysler K.C. for the respondents.

Tae Cuier Justice.—The action is brought on an
alleged guarantee by the respondents of the payment of
the balance of the purchase price under an agreement
for sale, the vendor’s rights under which were acquired
by the appellants.

The guarantee was contained in the telegram which
reads:—

Value or title made low to reduce registration costs are getting
declaration as to moneys received from Love who is good man agree-
ment good and guarantes “it.”

There was a letter confirming this telegram but I do
not know that it carries the matter much further even
if it was admissible in evidence which it probably was
not since it was not received until the appellants had
completed the purchase of the agreement.

Some time prior to the transaction in question in
this suit the appellant, in reference to similar ones had
inquired of the respondents on what terms they would
be prepared to guarantee the due completion of such
agreements for sale. The respondents replied stating
in a general and rather vague manner terms op which
they would give a guarantee which apparently would
have been for the payment of the balance of purchase
money remaining due.. ‘

The matter went no further, but the trial judge
interpreted the guarantee given by the respondents in
this ‘case by the ligh. of this letter and held that the
same meaning must be given to the guarantee in this
case. I do not think there was any occasion for doing



VOL. LVIL] SUPREME COURT OF CANADA.

so but rather the contrary since here the respondents
made no stipulation for any commission or other re-
muneration for themselves for giving such a guarantee.
Indeed the only consideration for their giving it which
the appellants are able to suggest is ‘“the appellant
purchasing the said agreement for sale from Robert
W. Love” and this seems entirely inadequate as a con-
sideration for the respondents, who were merely agents,
undertaking to guarantee the payment of the purchase
money under the agreement.

I think the simple and natural construction of the
guarantee is as stated in the judgment appealed from

that it did not guarantee payment of the agreement, but went no
further than to guarantee that the agreement was a bond fide one, and
that the property and the parties were good.

In their letter confirming the guarantee the respond-
ents say

in talking the matter over we decided to guarantee it, which should be
sufficient for your requirements.

It appears from the correspondence that the re-
spondents were aware that the appellants were only
- gpeculating in the purchase of these agreements for
sale with borrowed money and that they had the great-
est difficulty in getting the banks to advance money for
the purpose. I think it is therefore probable that when
they said
this should be sufficient for your requirements
they had in view that the guarantee was to satisfy the
bank lending the money of the bona fides of the agree-
ment in which no doubt the respondents believed.

I would dismiss the appeal with costs.

Davigs J. (dissenting) .—I am of the opinion that
the appeal in this case should be allowed with costs and

the judgment of the trial judge restored. Mr. Justice
2
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1918 Lamont, who dissented in the Appeal Court, was of the
SCEFLL  same opinion on the latter pont.

MCC&}ZLLUM The question at issue between the parties is whether

Vannarrer. the proper construction of the guarantee in question of

Davies J. an agreement for the sale of certain lands sold by the
respondents to the plaintiffs, appellants, wasa guarantee .
of the agreement including its payment or was limited
to the agreement being a bond fide one only as to prop-
erty and parties.

The respondents were real estate agents carrying on
business in Saskatoon and the appellants were business
men residing in Woodstock, Ont. Priorto May, 1913,
the appellants had purchased from respondents a num-
ber of agreements for the sale of land and a proposition
had apparently been made by the appellant plaintiffs to
the defendant respondents respecting the guarantee of
those agreements. On November 1st, 1912, Blow, one
of the plaintiffs, wrote the following letter to defend-
‘ants:—

. Woodstock, Ont., Nov. 1, 1912.

MeCallum & Vannatter,
Saskatoon, Sask.

Dear Sirs:—Your letter is received and glad to hear that everything

is being put in proper shape and trust that everything will end well.
And now about further business. I think agreements ranging from
one thousand to three, but smaller or a little largec would not make
much difference if we could prove that they were gilt-edged. About
what would it be worth to guarantee them as you propose? Now if
three or four real good ones came to you and you could mail them to
me in haste by registered letter I could do better by exhibiting them
and attending to it and returning promptly to you if you thought wise.

I am,
Truly yours,
(Sgd.) J. W. Brow.

P.S.—Please give me the nature and details of the guarantee you
could give and oblige.

~ Inreply the defendants wrote on the 7th November
a letter in which are the following paragraphs:—

As before written to you, we will not submit anything to you that
is not first class, but if you will just leave the matter in our hands, we
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will secure agreements for you and put through the papers without any
delay. As you know, when these people briog in an agreement to sell,
they want the money right away, so we could handle them in this way
baving the papers put through the Land Titles Office without loss of
time if we knew how you wished them made out.

As to this guarantee you mention would say that we consider it
worth 5 per cent., and would give you any kind of a binding agreement
of that nature that you could wish. We, of course, would expect that
settled at the time and we would be fully responsible for all payments
so that if the party on the agreement did not come through, we would
have to come through ourselves.

On the 17th April, 1913, defendant wired plaintiffs
offering them the agreement now in controversy and
plaintiffs replied expressing their willingness to pur-
chase. The papers were sent forward to them through
the bank at Woodstock with a draft attached for the
purchase price. After examination of the agreement
and the other papers, the plaintiffs were not satisfied
and wired defendants as follows:—

Woodstock, Ont., May 10, 1913.
MecCallum & Vannatter,
Saskatoon, Sask.

Certificate of title value five thousand, a,ssessment four thousand
fifty Jones allowed penalty op taxes. No declarations from Love or
Jones as to moneys received or paid only one lot looks dear. Please
explain and guarantee holding draft, give men’s standing, we are afraid
being away from home caused delay.

21; obk. ScaELL and Brow.

To this telegram, plaintiffs replied :—

From Saskatoon, May 12, 1913.
To M. Schell and J. Blow,

Value on title made low to reduce registration costs, are getting
declaration as to monies received from Love who is good man, agree-
ment good and guarantee it.

McCALLUM & VANNATIER.

On the same day the defendants wrote plaintiffs a
letter in which they explaimed that the certificate of
title is
no guide to the real value of the property
and that

as to the assessment from what we can learn this is figured on a 40%,
basis for property of this description

adding:
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However in talking the matter over we decided to guarantee it
which should be sufficient for your requirements. We know Mr. Love
personally and know for a fact that he has considerable means and while
we are not personally acquainted with Mr. Jones we are told he is
good and will make payments promptly being a drug traveller.

On the 14th May, the plaintiffs wired defendants:—

Your telegram explaining reason low valuation on duplicate certi-
ficate and guaranteeing agreement as good came to hand on Monday
afternoon and we paid draft yesterday.

Reading the correspondence and the telegram to-
gether, I cannot have any doubt that when the defend-
ants telegraphed the plaintiffs saying, “agreement good
and guarantee it” they meant what any ordinary busi-
nessman would mean that they guaranteed its payment.
The letter sent by them the same day in which they

say,

However in talking the matter over-we decided to guarantee it
which should be sufficient for your requirements

taken in conjurction with their previous letter of 7th
November in which they explain what they mean by
the guarantee mentioned in the plaintiff’s letter they
were answering was that

we would be fully responsible for all payments so that if the party on
the agreement did not come through we would have to come through
ourselves

place the question of the meaning of the guarantee and
the intention of both parties as to what it covered be-
yond any doubt in my mind. Defendants say what
they mean by guaranteeing agreement and I cannot

" agree with the limited and narrow construction which

the Court of Appeal placed upon it that

it went no further than to guarantee that the agreement was a bond
Jide one and that the property and the parties were good.

Such a limited construction is right in the teeth of
their letter and their telegram.
I would allow the appeal with costs.
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IpineToN J.—The appellants and respondents had

for some months prior to the *ransaction now in ques--

tion been negotiating with each other for *he purchase
~ by the appellants of securities known as ““Purchasers’
Agreements” for the purchase of lands and the coven-
ant for the payment of the money.

The appellants resided in or about Woodstock, in
Ontario, and the respondents in Saskatoon, Saskat-
chewan. Several transactions of that kind had taken
place during these negotiations prior to the one in
question, which was an agreement for the purchase of
some land in Saskatoon alleged to have been purchased
by one Jones from one Love, both of Saskatoon, for the
price of $12,000 on which a sum of $4,000 on account of
principal was supposed to have been paid. Love made
an assignment of the agreement of purchase by an
instrument dated 18th April, 1913, to the respondent
Schell.

The respondent who procured this drew upon the
appellants for the amount agreed upon as the price of
said security, making their draft payable at Woodstock,
Ontario, and accompanying the draft with the assign-
ment and other documents relative thereto.

On the 12th May, 1913, by night lettergram, the
appellants wired respondents as follows:—

Certificate of title value five thousand assessment four thousand
fifty Jones allowed penalty on taxes. No declarations from Love or
Jones as to moneys received or paid only one lot looks dear. Please
explain and guarantee holding draft give men’s standing we are afraid
been away from home caused delay.

The respondents on the same day wired _reply as
follows —

Value on title made low to reduce registration costs are getting
declarations as to moneys received from Love who is good man agree-
ment good and guarantee it.

Upon this instrument lastly mentioned the appel-
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lants brought an action which was instituted on the

-18th September, 1916, claiming that respondents had

guaranteed to them in writing the payment of the bal-
ance of the purchase price under the said agreement for
sale. The learned trial judge maintained the claim,
but the Court of Appeal for Saskatchewan reversed
that judgment and dismissed the action. Hence this
appeal which should be determined solely by the correct
construction to be placed upon the said telegram.

I think the document is very ambiguous and capable
of more than one meaning. Counsel for the appellants
contends that it must mean a guarantee by the re-
spondents of the payment by Jones of the amount of
the balance of purchase money of the land or by Love,
his vendor, who covenanted therefor. On the other
hand, counsel for the respondents contended that it
could have no such meaning or any meaning beyond
being an assurance that Love was a good man and the
agreement in proper form and possessing the validity-
such an agreement should have.

I confess that from the perusal of the Judgments,
and listening to the argument of counsel for the appel-
lants, Thad received the impression that an interpreta-
tion and construction midway between these extreme
contentions was more consonant with reason and better
fitted to express in truth what the parties had in view.
According to that impression I should hold that it
represented Love as a man of good financial standing,

- the property in question good security for the money

and the agreement and title passed thereby in proper
legal form. In thai view, if Love could be shewn to
have been at the time in question of such apparent good
financial standing as would answer the description and
the land of the value which the agreement represented
and the title perfect, there could be no recovery; and
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on the other hand, if it turned out that between the date
of the telegram and the recovery on the action brought
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by appellants against Love and Jones financial disaster MCC(?ZLLUM
had overtaken one or both or the condition of the Vanwarrsz..
market value of the land in question had become such 1dington J.

that the land had fallen far below the market value of
that of preyious years, these circumstances should not
be taken into acecount in determining adversely to these

respondents their liability. I am still inclined to think ‘
that is the correct view of the nature of the instrument

sued upon and the liability thereunder.

Counsel 1or the appellants repudiated in argument

any such construction as possible. Possibly the circum-
stances that had transpired were of such a nature as to
indicate that an action seeking to enforce that view
would be of little avail.

-1 cannot accept the interpretation and construction
contended for by appellants that it was distinctly in-
tended that the respondents should, on default of those
liable under the agreement and the assignment thereof,
become liable to pay the balance of the purchase price
of the land named in the security. The instrument
being of an ambiguous character I think that anything
which had passed between the parties prior thereto,
and leading up to it, as well as that concurrent there-
with and the acts of the parties immediately after, may
be looked at. Counsel for appellants relies in that
connection upon a letter of the 7th November, 1912,
from the respondents to Mr. Blow, one of the appellants,
in which they further explain to him the nature of the
business involved in the buying such like securities and
used these words:—

As to this guarantee you mention would say that we consider it
worth 59, and would give you any kind of a binding agreement of that
nature that you could wish. We, -of course, would expect that settled
at the time and would be fully responsible for all payments so that if
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the party on the agreement would not come through, we would have
to come through ourselves.

These two sentences taken from the middle of a long

‘letter are evidently an answer to a letter of Mr. Blow

of the 1st November in which, amongst other things,
he says, speaking of such like agreements:—

About what would it be worth to guarantee them as you propose?
and then adds the following postseript:— -

Please give me the nature and details of the guarantee you could
give and oblige.

I am very far from finding anything in that corre-
spondence to support the appellants in their view of the
transaction now in question. Indeed, I think that a
letter written only five months before so expressly
stipulating for 5%, being paid at the time of the sale of
such a security, as the price of the guarantee for its
payment, excludes the possibility of the parties hereto
having ever intended that such a guarantee was to be
implied in the telegram in question.

There was no 5% paid or anything paid by way of
securing an assurance of payment, and when reliance
is placed upon a letter written on the same day as the
telegram but not received until after the draft had been
paid, I do not think it helps.-

Stress is laid upon an expression in that letter that
the respondents had decided to guarantee. I do not
attach the importance to the expression in the letter
that counsel seems to think was attached to it. In
short, the ecircumstances to be gathered from the corre-
spondence clearly shew that appellants’ difficulty and
hesitation in accepting the draft was what the night
lettergram indicates. The difficulty seems to have been
that the certificate of title valued the property at
$5,000 and the asséssment only $4,050 and that Jones
the purchaser had allowed the imposition of the penalty
for non-payment of taxes. Hence the suggestion of a
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declaration from Love or Jones as to the moneys re- 1918
ceived or paid for what looked dear. These were the ~ SCELL
things that were to be explained and guaranteed against MCC‘QLWM
as well as an assurance relative to the man’s standing, Vawvarres.
and pursuant thereto a declaration was got from Mr. Idington J.
Love verifying the price and terms of the cash payment _
according to the terms of purchase and also his own
standing to the extent that he had not been sued for the
money or it garnisheed.

It is to be observed that the parties had several
transactions of a like kind between the date of the
letter and the telegram in question, but in not a single
instance was a 5%, premium for guarantee resorted to.

I do not think under such circumstances that the
construction contended for by appellants of the docu-
ment sued upon can or should be maintained and I
therefore think the appeal should be dismissed with
costs.

AxgrIiN J.—I concur in the dismissal of this appeal
substantially for the reasons stated by Mr. Justice
Idington.

Broprur J. (dissenting).—The appellants by their
action claimed from the respondents the payment of a
sum of money for which they say the respondents gave
a guarantee, that sum of money being originally due
by Love and Jones.

The respondents claim that they did not guarantee
the payment of the obligation of Love and Jones but
simply guaranteed that the agreement was bond fide and
that Love and Jones were good.

‘The appellants succeeded before the trial Judge but
the Supreme Court of Saskatchewan en banc by a
majority dismissed their action and reversed the judg-
ment of the trial judge. . :

'
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1018 For some time, the appellants had some business
Scﬁ‘f”“ dealings with the respondents and had been purchas-
MCC&}ELWM ing some agreements of sale through the respondents
Vanmarrer. or from the respondents. They were purchasing the
Brodeur J. interest of the vendor in those agreements, taking
- assignments thereof.

In the month of April, 1913, the respondents offered
for sale the agreement of Love and Jones for the sum
of $7,300, and they sent a few days afterwards a draft
for the purchase price as was the usual custom of deal-
ing between the appellants and the respondents.

The appellants, after having inspected the document,
were not satisfied, having found out that the certificate
of title valued the property only at $5,000 and that the
municipal assessment was only $4,050 and they asked
whether they would guarantee.

The respondents answered stating that the value
and title were made low in order to reduce the registra-

_tion costs and they added, ‘“Agreement good and
guarantee it.”” They sent a confirming letter stating
that having thought the matter over, they had decided
to guarantee it. o

I must state that in a previous correspondence ex-
changed between the parties, the respondents had been -
willing to guarantee the debts which they would sell to
the appellants who were living in Ontario when those
agreements of sale were made in the Province of Sas-
katchewan. They said, however, that a sum of 59,
should be given to them for such a’'guarantee and they
added :—

We, of course, would expect that settled at the time and we would
be fully responsible for all payments so that if the party on the agree-
ment did not come through we would have to come through ourselves.

We see by that letter the nature of the guarantee
.which the respondents were willing to give concerning
those agreements of sale.
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But outside of that what is the nature of the con-
tract of guarantee?

It is an undertaking to answer for another’s liability
and collateral thereto. It isa collateral undertaking to
pay the debt of another in case he does not pay it. It
is a provision to answer for the payment of some debt
or the performance of some duty in the case of the fail-
ure of some person who in the first instance is liable
for such payment or performance. Bouvier, ‘“Law
Dictionary,” word Guaranty. )

It is in the nature of that contract of guarantee that
the primary debtor will perform his contract and the
guarantor has to answer for the consequence of the
primary debtor’s default.

13 Halsbury, vbo. Guarantee, sec..864. Anson on
Contract, 10th ed., p. 73.

What was the obligation of Love and Jones in this
case? It was to pay a certain sum of money when it
would become due. There is no statement, no war-
ranty in their contract that they were solvent at the
time they made it or that the agreement was a bond
fide document. Then, what obligation would a guar-
antor of their debt contract? It would be the obliga-
tion of payment when the debt would become due. As
I have said, the contract of guarantee presupposes a
primary debt and .when a person becomes a guarantor
he undertakes to carry out that obligation if the main
debtor makes default.

. The contract of guarantee made in this case would

néecessarily induce the appellants to acecept the draft of
the respondents because the latter were undertaking to
pay the debt if Love and Jones would not pay it. If
the respondents wanted to restrict the nature of their
contract or wanted to give to the word guarantee an-
other meaning than the one which is being naturally
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given, then it was their duty to specify in a clear
manner that they were undertaking not to guarantee
the obligation of the main debtor but the fact that the
debtor was solvent and that the agreement was bond
fide. As they have not done it, the word guarantee
should be considered in its ordinary sense, which means
that the respondents undertook to pay the debt of the
principal debtor. if the latter failed to do it.

I have come then to the conclusion that the appel-
lants should succeed. The judgment a quo should be
reversed with costs of this court and of the court below
and the judgment gf the trial judge restored.

Appeal dismissed with costs.

Soliciltors,for the appellants: Carrothers & Williams.
Solicitor for the respondents: G. H. Yule.
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THE NATIONAL BENEFIT LIFE |
~AND PROPERTY ASSURANCE ! APPELLANT;
COMPANY (DEFENDANT)........

'AND
" MAUD McCOY (PLAINTIFF).......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Insurance—Conditions—Subsequent insurance—Assent—Foieign Com-
pany—Liability for acts of its general agent.

* Ome of the conditions indorsed on a policy of insurance was: “The
company is not liable for loss * * * if any subsequent insur-
ance is effected in any other company unless and until the company
assents thereto.” .

Held, Anglin J. dissenting, that, when a foreign company, doing
business in Canada, appoints a general agent for a provinee, the
actions of the agent are binding upon the company, and in
case of loss under the policy the appointment by the agent of
an adjuster with authority to make a settlement with the insured,
after he was aware of a subsequent insurance constitutes an assent
on behalf of the company to such subsequent insurance.

Per Anglin J. dissenting:—Though the general agent of a foreign
insurance company has authority, before loss, to assent to co-
insurance, such assent given by him after l6ss would amount to a
relinquishment of an unanswerable defence to the claim of the
insured and is not within the apparent scope of the avthority of
an agent, however general it may be.

APPEAL from the decision of the Court of Appeal

for British Columbia, which varied the judgment of

" Macdonald J. at the trial, and maintained the action
of the plaintiff for $1,309.10 instead of $581.80.

The material facts of the case are fully stated in

the above head-note and in the judgment now reported.

W. L. Scott for the appellant. _
A. E. Honeywell, for the respondent.

*PresENT:—Sir Charles Fitzpatrick C.J. and Davies, 1dington,
Anglin and Brodeur JJ.
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1918 Tae Cmier JusticeE:—It is contended. by the
NATONAL 5 hellant that there is no question of waiver in this

Lirz case; that any liability of the appellant could only

AND
Proeerry arise from the creation of 4 new liability. I do not

ASSI(IJ?NCE think that is so. A similar condition has been before
McCoy.  the court in many cases but the exact wording of the
The Ghief condition varies considerably in different cases. In
Justice.  many of them the policy is conditioned to be absolutely

o void on subsequent insurance without notice.- Such
is not the case here where it is only provided that the
company shall not be liable if any subsequent insurance
is effected unless and until the company assent thereto.
It is a good defence to an action on the contract so
long as the company has not assented but the con-
tract continues and if the company at any time assents
the insured can recover under it.

In Xerr on Insurance it is correctly said that

if after knowledge of any default for which it might terminate the
contract, or if after all right to recover on the contract has to the know-
ledge of the insurer become barred by the very terms of the contract
itself because of the failure of the insured to perform some condition
precedent to his right of recovery, the insurer does any act or enters
into any nzgotietions with the insured, which recognizes the continuing
validity of its obligation, or treats it as still in force and effect, the default
or forfeiture is waived.

Forfeiture iz not favoured either in law or equity, and the pro-
vision for it in a contract will be strictly construed, and courts will
find a waiver of it upon slight evidence when the justice and equity of
the claim is, under the contract, in favour of the insured.

There can be no doubt that if the company is
responsible for the acts of its agents in this case these
were abundantly sufficient to constitute a waiver of
the forfeiture.

The fact that there was subsequent insurance came
to the knowledge of the agents the day after the fire,
that is, on the 2nd January, 1916. The matter was
placed in the hands of the adjusters on behalf of the
companies, proofs of loss were duly made and accepted;
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many interviews and correspondence ensued, the
matter being complicated by the fact that the city
by-laws would not permit of the re-instatement of the
premises. On the 31st March, 1916, the adjuster, who
had been handling the case since the middle of February,
when he was substituted for the first one appointed,
wrote to the respondent offering a definite sum which
he said:

I am authorized to offer you in full settlement of the claim.

The appellant is an English company. The head
office is in England and its general agents in British
Columbia are Messrs. Rutherford & Co.; Mr. Charles
Rutherford was their attorney for British Columbia
under the “Companies Act.”” The trial judge said:

I considerthat wherea foreign company is doingbusinessin the prov-
ince, that the actions of its general agents should be binding upon the
company. It is essential to the proper carrying on of insurance business
at & distant point from the head office that they should have such
general authority, not only to effect insurance, but also to adjust and
pay losses.

Mr. Justice Martin says that Mr. Rutherford must
be deemed to be for the purposes of this case in the
same position as the head office. I am not sure that
it is necessary to go quite so far as this; but I certainly
think there is much weight in the opinion and that we
should consider the authority of agents in such a
position to be as extensive as possible.

The knowledge of the company’s agents was the
knowledge of the company; not that it is necessary to
invoke for this any technical rule of law; but, as I
have said, the agents had knowledge of the subsequent
insurance on the 2nd of January and, of course, the
company could have been and presumably was in-
formed of it months before it decided to repudiate
liability. Yet, in the interval, so far as appears by
this record, it not only gave no instruciions to this
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18 effect to its agents but permitted them to go on taking
NATIONAL - 4501 which could only be consistent with an intention

BENEFIT
Lvs 0 accept liability on the policy.
PrOPERTY The fact that the company was carrying on business

Assurance ) .
Co. at such a distance from its head office that it might

McGoy. reasonably be expected to give to its agents here a

The Chief large measure of authority to act on its behalf, coupled
Justice.  with the fact that there was ample time for all necessary

correspondence with its agents must, I think, preclude

the appellant from repudiating the acts of its agents

by which accordingly I hold that they were bound.

It is satisfactory to be able to conclude that the
appellant has effectually waived any forfeiture under
the insurance contract. , Were it not so, the insured
would have been unfairly prejudiced by the appellants’
course of action. As it is, the respondent has been
forced, in order to obtain her rights, to bring this
second action, which the company has endeavoured to
defeat on doubtful technical grounds, though itself
profiting by the subsequent insurance.

The sppeal should be dismissed with costs. Judg-
ment for $1,310 which is the amount of the loss in-
curred by the respondent.

Davies J.—This action is one brought on a policy
of insurance.taken out by the respondent in the
appellant company against loss or damage by fire on
the plaintiff’s houses and buildings on a specified
property in Vancouver, B.C., and any loss under the
policy was made payable to Carrie M. Jamieson, the
mortgagee thereof, as her interest might appear.

Subsequent insurance was placed by the respond-
ent upon the premises in the North Empire Fire

. Insurance Company for the sum of $3,500 and know-
ledge of this latter insurance only came to the general
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agent of the appellant for British Columbia on the
morning after the fire which partially destroyed the
insured premises.

The policy of insurance had the usual statutory
- conditions, namely

The company is not liable for loss * * * if any subsequent in-
surance is effected in any other company unless and until the company
assents thereto.

The appellant company was an English company
with its head office in London, England.

Its general agents in and for British Columbia
were Rutherford & Co. Policies in blank signed by the
managing director and the fire and accident manager
of the company in London were sent to their general
agent with a provision that they were not valid until
countersigned by their general agents in British
Columbia.

It was agreed at the trial by both parties that the
value of the building at the time of the fire was $3,750
and that the loss due to the fire was $1,600 and that
the building by-law of Vancouver prohibited the
reconstruction or repair of the building to a greater
extent than 209, of the original value, with the resuit
that the building could not be repaired.

Immediately after the fire adjustment of the loss
was placed by both companies in the hands of one
MecKenzie; but subsequently the adjustment was taken
from him and placed in the hands of one Shallcross,
another adjuster, who took from respondent a ‘‘non-
waiver”’ agreement providing that any action taken
by the company appellant in investigating the cause of
the fire or the amount of the loss and damage to the
property should not waive or invalidate any of the
conditions of the policy.

3
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1918 The trial judge found that the company was pro-

NATIONAL  tected by the non-waiver agreement while Shalleross

Lrre was acting as adjuster and settling the amount of the

AND
AP;ROPERTY loss.
SURANCE . .
Co. It clearly appeared in evidence, however, that out-

McGor.,  Side of his duties as adjuster he was authorized by the
Darvies 1. general agent, Rutherford, after the latter had fuil
— knowledge of the subsequent insurance, to settle with
the respondent amicably if possible the amount which
they should pay under the policy. After prolonged
negotiations and with Rutherford’s full knowledge and
authority he offered respondent on behalf of both
companies to pay her

in full settlement of her claim the National Benefit's pI’OpOI-'tiOIl of the
sum of $1,500.

Apart from the amount payable the question there-
fore is reduced down to this, whether Rutherford, as
general agent for this company in British Columbia,
with power to issue, adjust and settle losses in that
province on policies issued by him had also power to
give the company’s assent to the subsequent insurance
effected by the respondent?

I have had the question of the extent of the powers
of a general agent in Canada of a foreign company under
consideration in several cases which have been before
this court and have expressed myself as being of the
opinion that such general agent must of necessity be
held for certain purposes connected with the issuing
of the policy, adjustment, proofs and settlement of
loss and matters akin thereto to be the company itself.

I do not see how otherwise the business of the com-
pany could be carried on if the general agent could not
give such an assent to subsequent insurance in another
company as the condition in this case calls for. Such

" assent is not required by the condition to be in writing,.
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Cases calling for it must constantly arise. If they have iz
necessarily to be referred to the head: office in London 1\113‘;"‘;2?1‘;1‘
for the formal assent of the company, then much valu- I;;F]f ‘
able time would be lost. It is a question peculiarly ProrErry

j ' ASSURANCE
for the general agent whose knowledge must govern Co.

in any such case to say whether assent should be given  ptioy.
" or not. As general agent he has policies placed in his ——
hands already signed by the company’s officers m = —
London and good only when countersigned by him.
Absolute reliance is and must be placed on his
judgment as to the taking of the risk insured. If
~ further insurance in his own company was asked he
would have authority to take it and either issue a
new policy for the increased amount and cancel the
old one or by memorandum on the one already issued _
increase the amount insured. Surely then a general .
agent entrusted with such unlimited powers may give
the “assent’ called for by the condition to a subse-
quent insurance in another company not required
even to be in writing. Of course. the corflpany can
limit his powers but there is nothing in this case to
shew any such limitation was ever made. The infer-
ence I draw from the admitted powers he possesses as
general agent is that they extend to and embrace the
case of giving assent to subsequent insurance effected
in any other company.
The condition in question in case of prior insurance
requires that the company’s assent to it must appear
in the policy or be indorsed thereon.
That clearly contemplates to my mind that such
indorsement might be made by the general agent when
he issues the policy. It further requires that if written .
notice of an intention or desire to effect subsequent
insurance is given and the company does not dissent
in writing within two weeks after receiving such notice
the company should be held not to have dissented.

munkinis Rl SR ( AR 1] |
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Surely the written notice so required may be given
the general agent and if so and he does not dissent the
company would be held not to have dissented. The
two weeks time within which the company must dissent
would not allow time for the company in London to be
advised of the notice and to send their dissent in writing.
It would seem to me that in all the cases dealt with in
this condition the general agent must be held to stand
for the company.

The mere appointment of an adjuster to adjust the
loss under the policy might not be sufficient to indicate
any assent to subsequent insurance but in this case the
evidence shewed specific authority given to Shalleross,
the adjuster, by Rutherford, the general agent, to pay
plaintiff in full settlement of her claim the company’s
proportion of the sum of $1,500.

This specific authority was given after full know-
ledge of the subsequent insurance by the general agent
and beyond doubt amounted to an assent to such in-
surance by the general agent if he had the power to
give it.

I assume it will not be denied that the principal
officers of the company at the head office conducting
its affairs there would be held to have authority to
waive the conditions invoked without having special
authority from the directors and so I hold in like
manner the general agent for the company residing and
conducting its affairs in British Columbia had such
authority. '

The case of Western Assurance Company v. Doull(1),.
was strongly relied upon by Mr. Scott for the company
as a binding authority in this case. It would appear to
me from the facts as stated in the judgments of the

(1) 12 Can. S.C.R. 446. !
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court in that case that the agent there, Greer, was a
local agent merely and not a general agent for the
province. He is referred to by several of the judges in
their judgments as a local agent and his powers were
very limited. In that case the condition of the
policy required that in cases of subsequent insurance
notice in writing must at once be given to the com-
pany and such subsequent insurance indorsed upon the
policy. No such written notice or indorsement was
required in the present case but simply the ‘‘assent”
of the company to the subsequent insurance. In the
Doull Case(1), Mr. Justice Strong said, at p. 455, that:

It does not appear very clearly whether he (the adjuster Corey)
was instructed directly from the principal officer of the appellants or
throvgh Greer. The latter in his evidence said he ‘‘had a telegram
from defendant company authorizing me to request Corey to adjust
the loss and I requested him to do s0.”” In cross-examination he says:
““After a loss I notify the head office and I get instructions from them
what to do.”’

Manifestly, therefore, Greer’s authority was a limit-
ed one and not a general one. He was simply authorized
to investigate and adjust the loss. In the case now
before us there is no suggestion that the general
agent’s authority was a limited one. On the contrary,
he appeared to have all the powers necessary for the
issue of policies and in case of loss, for its adjustment
and settlement. In the Doull Case(1), the plaintiff
relied alone upon the adjuster’s action in adjusting

the loss as amounting to a waiver by the company.
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But in the present case the plaintiff relies not upon

the mere adjustment of the loss but upon the special
authority given to him by the general agent, Ruther-
ford, to settle it if he could and the offer to pay her the
company’s proportion of the sum of $1,500.
Mr. Scott strenuously contended that under the
condition where subsequent insurance WaS( effected
(1) 12 Can. 8.C.R. 453.
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- without the coﬁpany?s uapproval its liability under the

policy ceased and that no agent could create a new
liability. But I do not think that is the proper con-
struction of the condition. It says that the company
shall not be liable if any subsequent insurance is effected
unless the company assents. But if it does assent that
assent makes the non-liability provision inapplicable.
The liability is one depending on the “‘assent” and
once that is given no question of any new liability
arises.

I therefore would dismiss the appeal and as to the
amount, while I confess I am not without doubt on
this point, I will not dissent from the amount determin-
ed on by a majority of the Court of Appeal and of
this court, viz., $1,300. )

Ininagron J.—The appellant is an English insurance
company which carried on business in British- Col-
umbia and insured the respondent’s property in Van-
couver for the sum of $2,000 for one year from the 14th
of April, 1915, subject to the stipulations and con-
ditions indorsed on the policy. One.of the said con-
ditions so indorsed was as follows:

The company is not liable for loss if there is any prior insurance
in any other company, unless the company’s assent thereto appears
herein or is indorsed hereon, nor if any subsequent insurance is effected
in any other company unless and until the compsny assents thereto,
or unless the company does not dissent in writing . within two weeks
after receiving written notice of the intention or desire to effect the
subsequent insurance, or does not dissent in writing after that time and
before the subsequent insurance is effected.

The only question raised herein is whether under the
said condition and the circumstances I am about to
relate the appellant has been relieved from liability.

The respondent shortly after obtaining said policy of
insurance assigned same to her mortgagee. A condition
indorsed upon it provided that in the event of the
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property being assigned without a written permission
indorsed thereon

by an agent of the company duly authorized for such purpose

the policy should thereby become void.

The person to whom she applied in that event was
the same agent who had signed the policy and issued
it to her. He'duly signed same without raising any
question of his authority.

On the heading of the policy is printed in large
type the name of the appellant and under same is
printed in large type also the words ‘“Head Office,
London, England,” and under those the words ‘“ Ageney
No. Vancouver, B.C.”

And the policy at the foot thereof after the attesting
clause has the following:

This policy shall not be valid until countersigned by the duly
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authorized agents of the company at Vancouver, B.C., and then besides

being executed by the managing director and the fire and accident
manager is countersigned by Rutherford & Company, general agents.

We are informed by the record that Chalmers Ruther-
ford was in fact the general agent.

It may be necessary to observe all those details in
considering the weight to be given the acts of this
agent and of those authorized by him upon which
respondent relies, and to which I am about to refer,
because counsel for appellant contends no authority is
shewn for such acts.

The.respondent on the 19th July, 1915, obtained
by virtue of the policy of insurance of that date, issued
to her by the North Empire Fire Insurance Company
at Vancouver further insurance for the sum of $3,500
for one year from said date.

That policy provided as follows:—“Further con-

current insurance permitted.”’
- Unfortunately notice had not been given to the
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appellant of this insurance as required by the above
quoted condition. _

The dwelling house thus insured was partly de-
stroyed by fire on the first of January, 1916.

The said general agent of the appellant says he
learned of the last mentioned insurance the morning
after the fire.

He, nevertheless, instead of repudiating on behalf
of his company all liability to respondent by reason
of her failure to give notice of the subsequent insur-
ance, suggested and procured, through his chosen ad-
juster, proof to be made by her of the loss and when
presented to him by the respondent accepted the said
proof without objection. Indeed he had previously,
unsolicited, as if no question of liability existed,
appointed Mr. McKenzie to act as adjuster on behalf
of appellant along with the adjuster for the other
company.

He acted, doubtless, under the authority of the
general agent in meeting respondent and making the
many proposals he seems to have made to her for a
settlement of her claim under the poliey.

He never pretended to claim for a single instant
that her rights had been lost by the failure to give
notice of the subsequent insurance, but evidently
assumed throughout that there was no doubt of her
right to claim under the policy. The only question
in dispute was the amount she might be entitled to
under the very peculiar circumstances to which I
will advert presently and certainly raising a question
of much difficulty. These negotiations extended over
six weeks and involved some fifteen to twenty meetings
she swears. It was in the course of these negotiations
that he told respondent she should have proof of loss
made out and took her to a solicitor to have same pre-
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pared when they were prepared accordingly pursuant
to the suggestion of Mr. McKenzie who never made any
objection in any way to her actual right to claim.

He offered her $1,150 to be expended by the com-
pany in repairs. '

If all that done under the authority of the general
agent does not constitute an assent to the subsequent
insurance I am puzzled to know what would unless an
express declaration in writing, which is not required by
the terms of the condition now invoked. All that is
required thereby is an assent to the subsequent policy
which under the circumstances was a very fortunate
thing for the appellant by reason of the other company
becoming liable to bear a share of the loss which by
reason of the amount of its contract constituted it the
bearer of the larger part thereof.

These negotiations having failed the general agent
says he appointed, in substitution for Mr. McKenzie,
Mr. Shalleross who had been appointed as adjuster for
the other company. .

Rutherford, the general agent of the appellant, was
examined for discovery herein on the 22nd Nov., 1916,
and explains how and why that came about and relative
to what was done thereunder as follows:—

Q.—And Mr. Wilson asked you to employ the same adjuster?

A.—Yes, if I recollect, it was placed first in the hands of Hector
McKenzie, and then we took it out of his hands, the reason being
our policy was a smaller policy, and where a company has a large interest
to decide on a course of action, it is a matter of insurance courtesy to
follow the company having the larger interest. It is not obligatory—
it is a custom.

Q.—And the actual negotiations towards the adjustment were
carried on by Shallcross as your adjuster?

A.—Yes. .

Q. —You have authority, I suppose, to appoint, or employ an
adjuster?

A —Yes.

Q.—You do not know personally, I presume, the negotiations that
were carried out by Shallcross?

A.—More or less acquainted with them.
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1918 Q.—Did you keep in touch with him?
NATIONAL A.—Yes, more or less, but things like that are generally left in the
BENEFIT  hands of the adjuster, and we interfere as little as possible.

Lire Y
PRgglli})RTY Q.—The proof of loss as handed to you apparently was made out

Assurance to the Mutual Benefit instead of the National Benefit?
Co. A.—Yes.

MC'&OY Q.—But you accepted it as a sufficient compliance with the
“*  poliey?
Idington J. A—Yes.

Shalleross following a usual practice of his obtained
a non-waiver agreement from the respondent which was
signed also by him

on behalf of the above named companiss.
That provides

that any action taken by said parties of the second part in investigating

the cause of fire or investigating and ascertaining the amount of loss

and damage to the property of the party of the first part caused by

fire alleged to have-occurred on January 1st, 1916, shall not waive or

invalidate any of the conditions of the policies of the parties of the

second part, held by the party of the first part, and shall not waive or

invalidate any rights whatever of either of the parties to this agree-
ment.

That ordinary form wused by an adjuster may

. prevent any inference of waiver, if any further needed,

relative to rights under the conditions in question,

derivable from the actions taken so far as limited there-

by, but does not extend to the fair inference from the

act of the manager in making the appointment or to

what I am about to refer to, as happening beyond the

scope thereof, and of the investigating duties of an

adjuster as such. But Mr. Shalleross by and with the

authority of the appellant’s general agent went far

beyond that. He repeated the offer of doing work

to the extent of $1,150 in repair of the buildings.

He wrote her on the 24th July, 1916, a letter point-
ing out that the premises were being neglected and
damage therefrom had arisen which could not form
a claim against the insurance companies and that loss
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was being incurred by their exposure to the weather
and that these further losses could not form a claim
against the company, and notified her of the earnest
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as to total damages and that responsibility must rest
with her for failure to meet such agreement that day.

Not a word is said of any doubt as to the validity of

. her claims to damages for loss. _
“On the 16th March, 1916, he wrote her solicitor
as follows:—

Having failed to arrive at any .reasonable settlement with your
client as to her claim for loss under Policy No. 39483 in the National
Benefit Company and Policy No. 400096 in the North Empire Com-
pany, I now on behalf of the two companies interested notify you that
they will in accordance with the conditions of the policies proceed to
repair the property damaged by fue and that the companies have for
that purpose obtained the necessity permit from the Building
Inspector of the City of Vancouver.

He went further and got a permit, from the proper
city authority, to make the repairs to the amount to
which the city by-laws limited repairs.

And here I may observe that the real difficulty
~ in adjusting the loss was that the city by-laws had

prohibited repairs beyond 209, of the loss, yét the 7

insurance companies were bound to make good the
loss thereby incurred by the proprietor as one of the
results of the fire. It would seem that the companies
did not take that view, and hence the resort to liti-
gation which decided that point against them. It is
not now contended that the view so taken by the courts
is erroneous.

The appellant was quite willing to bear the loss

on that basis contended for by it and then offered to

carry out repairs to that extent of its Hability. .

On the 23rd March, 1916, the general manager
wrote respondent’s solicitor as follows:—

I have to-day received proof of loss dated March 18th, made out

Co.

MCCOY.

Idington J.
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1918 to Mutual Benefit which I assume is intended for National Benefit
S— : :
Nationar and so understand the proof. I cannot accept the valuation or claim

BELNEFIT sworn to therein. I have requested Mr. P. G. Shallcross to deal with
IFE

AND the case.
fsi%ﬁfg}] On the 24th March, 1916, Shallcross wrote the
Cvo- respondent as follows:—
McCor. Damage by fire January 1st, 1916, to house situate 639 Alexander

" Idington J. Street. .. .
T Please note that under the condition of Policy No. 39483 the

National Benefit Fire and Property Assurance Company may, should
it appear that they are liable under such policy, notify the insured of
their intention to repair within fifteen (15) days after the filing of
proof of loss. I wish therefore to advise you that iailing arriving at
a reasonable settlement with you that the company will formally
notify you of this intention to repair within the time allowed them for
giving such notice.

And again on the 31st March, 1916, he wrote her
as follows:—

Re House, 639 Alexander Street, damaged by fire Janvary 1, 1916.
Policy No. 39483 issued by the National Benefit Fire & Property
Assurance Company for $2,000. Referring to my letter to you dated
March 24th, 1916. Subject to the terms and conditions of the policy,
including the application of insurance policy issued by the North
Empire Fire Insurance Company, I am authorized to offer you in ful
settlement of the claim the National Benefit Company’s proportion of
the sum of fifteen hundred dollars ($1,500.00). Failing your immediate
acceptance, then on behalf of the National Benefit Company, I give
" you notice of their intention to repair the above deseribed house to the
extent permitted by the by-laws and in accordance with the terms and
conditions of the policy.

An action was brought by the respondent against
the North Empire Life Insurance Company on its
policy which was tried before Mr. Justice Murphy,
who in May, 1916, decided in respondent’s favour,
assessed the damages at $3,750, less some salvage
which he fixed at $150, and in light of the foregoing
facts, and absence of any repudiation by appellant or
pretension such as now set up, gave judgment for the
proportionate amount of $3,600 for which that company
would be liable after taking into account the concurrent
insurance which is now in question. Such is the net
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result of the policy of absolute silence on the part of
the appellant under so many and divers circumstances
requiring it or its officers to be honest and straight-
forward instead of lulling at every step respondent into
feeling assured that whatever might come the con-
dition now relied upon would not be invoked.

I am of opinion that its entire course of conduct
including the appointment of Shalleross and his
letters as well as what had preceded same as outlined
above was evidence of that assent which is all that
ever was necessary to put beyond peradventure any
doubt as to its continued liability and that it is thereby
estopped from denying such assent.

I am reminded by the very peculiar circumstances
in question herein, and the unworthy attempt to escape
from liability on such ground as set up, of the case of
Tattersall v. The People’s Life Insurance Company(1),
which was tried before me in Toronto in 1904, wherein
the company sued upon g life insurance policy for which

_the last premium had not been paid, but by the terms
of which it might be paid within thirty days after the
death. It was not paid within that time. The cir-
cumstances which led to this result are detailed in the
report of the case. ‘

The parties concerned in making inquiry in order

to decide upon the payment of the premiums in

default had perhaps no legal right to insist upon
making a tender of payment.

The officers of the company who failed to make
answer to such inquiries were perhaps as destitute of
authority to answer as counsel would wish us to hold
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the general agent herein was for what he did and

permitted and directed, yet the judgment directed at
the trial, proceeding upon estoppel, was upheld in the

(1) 9 Ont. L.R. 611.
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Divisional Court as above cited; in the Court of
Appeal for Ontario(1); and in this court(2). '

I need not dwell upon the many peculiar facts in
that case for they are fully reported in the first citation
I have given, but I cannot help thinking that there (
was much more to be said for the company in that
case than there exists on the facts in this case for appel-
lant. '

See also the cases of Royal Guardians v. Clarke(3);
The Canadian Railway Accident Ins. Co. v. Haines (4);
Evangeline Fruit Co. v. Provincial Fire Ins. Co. (5);
Moahomed v. Anchor Fire & Marine Ins. Co. (6).

It is suggested that the condition herein having been
broken the policy was at an end before the fire. The
general manager of the company did not think so, for

‘in his examination for discovery he was asked and

answered as follows:—

Q.—And the policy was in force on the 1st January 1916?

A.—Yes. . ) .

There was an insuperable barrier to anything else
being said, for by the terms of the assignment to the
mortgagee assented to by the general manager of the
appellant it was rendered impossible of invalidation
as to the mortgagee by reason of any such condition
and hence cannot be said to have become null as
suggested.

And had the mortgagee sued upon it appellant could
have had no/effecti/ve answer. And I venture to think -
that had the appellant in such case under such cir-
cumstances as exist in question herein sought after all

(1) 11 Ont. L.R. 326. (5) 51 Can S.C.R. 474; 24

(2) 87 Can. 8.C.R. 690. D.LR. 577.
(3) 49 Can. S.C.R. 229; 17  (6) 48 Can. S.C.R. 546; 15
D.L.R. 318. D.L.R. 405.

(4) 44 Can. S.C.R. 386.
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that transpired up to and including the trial and
judgment for only a proportionate part of the loss to
pay the other part of such assessment and to be sub-
rogated to the mortgagee and enforce the mortgage
on its behalf as against the respondent it would have
failed. That apportionment of damages was clearly
induced by the conduct of the appellant leading all
concerned to assume that appellant was making no
other contention than in common with the concurrent
insurers as to the extent of damages.

Again, whilst in one breath denying that the policy
existed after default, in the next it is urged that all
that is now relied upon by the respondent answering,
by way of estoppel, or as I suggest evidence of assent,
was done in relation to the mortgagee’s rights. As
there never was in all the dealings of the general man-
ager or the adjuster or either of them the slightest
attention paid to the mortgagee and indeed her exis-
tence or rights were ignored throughout, such a sug-
gestion seems hardly worthy of consideration.

It is because of the misleading dealings with the
respondent and her alone that the result was reached
of only a proportionate part of the whole loss being
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allowed by the learned judge that they form an im- |

passable barrier in the appellant’s way if justice is to
be done. ) .

Again, it is said there is no evidence of authority
in the general manager to do or authorise to be done
these things which respondent relies upon.

The circumstances I have already adverted to as
well as the presumption arising from his admitted
position as the general agent of the appellant for
British Columbia not only by virtue of the facts in
evidence but also the requirements of the British
Columbia statute put him in the same legal category
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as those whom this court has in several cases held
agents entitled to bind their respective principals.

I may refer to the Royal Guardians, (1) Evangeline
Fruit Co. (2), and the Mahomed Cases (3), above
cited, and the general law of the subject as set forth
in May on Insurance, paragraph 126; Bunyon on
Fire Insurance, 233 et seq.; Cameron on Insurance,
pages 231, 390, 412, and the several cases cited therein
respectively. The case of Muichmor v. Waterloo
Mutual Fire Insurance Co.(4), in- appeal contains a
judgment by Mr. Justice Osler in which I agree. He
expressly lays down therein that assent before or after
the liability has accrued is sufficient. This is not the
case of a condition where the policy is declared void. In
such case, the consequences might be entirely different.
See also the case of Richard v. Springfield Fire and
Marine Ins. Co.(5). I think the problem of solving
the authority of an agent is well put as follows:—

The authority of an agent must be determined by the nature of his
business, and is primg facie co-extensive with its requirements (1 May
on Insurance, 4th ed., sec. 126, p. 231).

I think the appeal should be dismissed with costs.

AnariN J. (dissenting):—I understand that on the
question of the liability of the defendant company the
other members of the court are in favour of upholding
the judgment against it. I am, with respect, inclined
to take the contrary view for the reasons assigned by
Macdonald, C.J.A., and Galliher, J.A.

The existence of co-insurance unassented to when -
the loss occurred afforded the defendant company an
absolute defence to the plaintiff’s claim. It would

(1) 49 Can. S.CR. 229; 17  (3) 48-Can. S.C.R. 546; 15
D.L.R. 318. . ’ D.L.R. 405.

(2) 51 Can. S.C.R. 474; 24  (4) 4 Ont. L.R. 606.
D.L.R. 577. . (5) 108 Am. St. R. 359.
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probably be necessary to the conduct of the business
of a foreign insurance company like the defendant
that it should have an agent in British Columbia
empowered to assent to co-insurance before loss.
Were such assent not readily given the assured might

discontinue the policy, claim a refund of a proportion

of his premium and insure with another company
prepared to assent to co-insurance. The continuation
of the risk, mutually advantageous, would afford
sufficient consideration to warrant the kgiving of the
assent. But after loss the position is entirely changed.
An assent then given would amount to a relinquishment
of an unanswerable defence to the claim of the insured
and would be tantamount to an assumption of liability
which would be purely gratuitous. In my opinion the
giving of an assent entailing such consequences would
not be within the apparent scope of the authority of

any mere agent however general his representation of

the company. Nothing short of an express provision
conferring such authority could be relied upon to
support it. The burden of proving its existence was
" upon the plaintiff. That burden she did not discharge.
I do not find in the evidence enough to warrant a
finding of acquiescence on the part of the company
itself in what its agent had done.

In Mutchmor v. Waterloo Ins. Co.(1), relied on by
the respondent, there was a finding, warranted by the
evidence, that the company itself had express knowledge
of the co-insurance when its general manager authorized

-steps similar to those authorized by the defendant
company’s agent in this case. Western Assurance Co.
v. Doull (2), seems to me to be more closely in point.
But I am apparently alone in holding these views and

(1) 4 Ont. L.R. 606. “(2) 12 Can. S.C:R. 446.
4 -
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18 therefore confine myself to the mere statement of them

NATIONAL 4, which I conceive the appellant is entitled.
II;INFf There remains for consideration the quéstion of the

- ;ﬁ%‘;ﬁfl‘g{ﬂ amount which the plaintiff is entitled to recover. The
* Co. company’s liability rests upon the assumption of an
McCoy.  assent binding upon it having been given to the co-
Anglin 3. ipsurance. Under the 9th statutory condition; in-
- dorsed upon the defendant’s policy, when co-insurance

has been assented to the company is liable only for

‘““a ratable proportion of such loss or damage,” <.e.,

of the loss or damage insured against. That, according

to the terms of the policy, is
all direct loss or damage by fire. except as hereinafter provided.

Re-instatement of the plaintiff’s premises in the con-
dition in which they were before the fire admittedly
could have been effected for $1,600. That was the
amount of ‘‘the direct loss or damage by fire.” Owing
to a municipal by-law, however, re-instatement of the
premises as they were before the fire was impossible.
Re-building in conformity with the by-law would have
cost $3,600. While that may be in one sense the
- plaintiff’s “loss,” it is a “loss”’ due to the fire plus the
effect of a municipal by-law. The greater part of it
is not ‘“direct loss and damage occasioned by fire,”
and is loss against liability for which the defendant
company expressly stipulated. : ‘
By the 18th statutory condition the defendant
‘company instead of making payment under its policy
was entitled to repair, rebuild or replace the property
damaged or lost. It gave notice of its intention to do
s0. But the municipal by-law prevented re-instate-
ment. A variation of this condition, properly held to
be reasonable'in itself and duly endorsed on the policy,
provided that:— '
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If in consequence of any local or other laws, the company shall
in any case be unable to repair or reinstate the property as it was it
shall only be liable to pay such sum as would have sufficied to repair
or reinstate the same.

The company, therefore, never became liable in respect
of a rebuilding on a $3,600 basis. The effect of the
variation was, in my opinion, notwithstanding the
notice which had been given, clearly to limit liability
to the §1,600 which it would have cost to effect re-
instatement had the by-law not prevented it. The
effect of reinstatement being rendered impossible by
the by-law was to deprive the company of that alter-
native method of satisfying its liability. It remained
liable under the policy itself to pay the amount of
‘““the direct loss or damage by fire”’—$1,600. 1
cannot perceive any good reason why it is not entitled
to the benefit of the co-insurance condition in respect
of that sum. There was concurrent insurance to this
extent, but to this extent only.

My attention has been drawn to two Ontario
decisions—The Trustees of the First Unitarian Con-
gregation of Toronto v. The Western Assurance Co.(1),
and McCausland v. Quebec Fire Ins. Co.(2), the latter
based upon the former. I think the former is clearly
distinguishable from that now before us. Both
policies dealt with in that case covered the entire
risk. The apportionment provided for by the con-
dition there under consideration was to be made in
the proportion which

the amount hereby assured shall bear to the whole amount assured
on the said property,

1.e., in the opinion of the court, on any part of the prop-
erty which the policy covered. In the case at bar
the provision is for payment of a ratable proportion of
the loss, i.e., of the loss for which the defendant com-

(1) 26 U.C.Q.B. 175. " (2) 25 0. R. 330.

S 695
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pany should be liable and for .which there should
be co-insurance assented to. The McCausland Case,(1)
except on the question of costs, was the decision of the
late Mr. Justice Rose alone. I am, with respect, unable
to accept his view that- the 9th statutory condition
therein dealt with does not differ from the language
upon which the decision in the Unitarian Congre-
gation Case(2) was based. The condition under which
the question of apportionment arises in the case at bar
differs essentially in my opinion from those presented in
either of the Ontario authorities to which reference
has been made. I allude to them merely to indicate
that they have not been overlooked.

It may have been—it probably was—unfortunate
for the plaintiff, as the learned trial judge points out,
that this action was not tried at the same time as the
plaintiff’s action against the other insurance company.
The latter might, in that event, have been required
to pay all of the $3,600 for which the present defendant
should not be held liable. But for that this defendant
is not responsible. It had no control over the other
action. It took no part in the trial of it and I find
nothing in the record to support the contention that
by reason of what then took place it is estopped from
claiming the full benefit of the 9th statutory condition.
It was for the plaintiff, if she desired to do so, to have
taken proper steps to secure the trial of both actions
at the same time.

I agree with Mr, Justice McPhillips that the
defendant, if liable at all, is entitled to have the
plaintiff’s recovery limited to its ratable proportion of
the sum of $1,600, i.e., $581.80, as found by the
learned trial judge, whose judgment should therefore
be restored. A ’

(1) 25 Ont. Rep. 330. (2) 26 U.C.Q.B. 175.
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BropeUr J.—The most important question in this
appeal is whether the subsequent insurance taken by
the respondent is a bar to her claim. By the statutory
conditions of the Province of British Columbia, it is
- provided that an insurance company is not liable for
loss

if.any subsequent insurance is effected in any other company, unless
and until the company assents thereto.

It is claimed by. the respondent that the company

has ‘given, through its attorney and representative in

British Columbia, Mr. Rutherford, the necessary
assent. The appellant: company, which is a company
having its head office in London, England, was bound,
under the ‘“Companies Aet” of British. Columbia, to
appoint an agent or attorney in that province. We
have not before us the deed appointing Mr. Ruther-
ford; but in complying with the provincial statute a
company is expected to give all the necessary powers
to exercise their rights and obligations with regard to the
business they intend to carry on in that province.

In this case, the appellant company or. its agent
became aware of the existence of a subsequent insur-
ance only the day after the fire took place. However,
the attorney, Rutherford, appointed adjusters with

authority to settle the loss. = Negotiations were carried -

on for several months without the company, at any
time, denying liability or intimating to the respondent
that the condition above quoted had put an end to its
liability. .

There was a clause in the policy that 1f in conse-
quence of any local loss the company should, in any
case, be unable to repair or reinstate the property as
it was, then the company should only be liable to.pay
such sum as would have sufficed to repair it.

Under the provisions of that agreement the com-
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pany, through its ad]usters and agent, offered to re-
build.

It seems to me that all those cu‘cumstances shew
that the company, through its attorney, elected to

'cons1der the policy in force and to be bound by it,

though subsequent insurance had been taken.

It is suggested, however, that the negotiations were
carried on by the agents because they had in mind the
company’s liability to the mortgagee, which, under the
mortgage clause of the policy, would not be affected
by the default of the mortgagor in giving to the
appellant notice of the subsequent insurance.

If these negotlatlons had taken place with that end
in view, it seems to e that a reference to that mort-
gage would have been made during those negotiations
or they would have negot1ated with the mortgagee.
But all negotiations were carried on with the
respondent; all offers were made to her and no reference
has ever been made to the mortgagee.

It seems to me, in reading over the evidence, that
the difference, during all those negotiations, was as
to the amount which was to be paid for the loss.
Respondent was claiming $6,000.00.

A reference was made to the case decided by th1s
court of‘ Western Assurance Company v. Doull(1). Tt
is to be borne in mind that this case of Doull was a
different one. In.that case, it was provided that the
assent had to be indorsed upon the policy. This
was not required in the present case.. Besides, when
the insurance company in the Doull Case(1) gave in-
struction to its inspector to adjust the loss, it had no
notice of the subsequent insurance.

I would rely on the case decided by the Court of
Appeal of Ontario of Muichmor v. Waterloo Mutual

(1) 12 Can. S.C.R.446.



VOL. LVIL.] SUPREME COURT OF CANADA.

Fire Ins. Co.(1), where it was held that the assent to
the subsequent insurance is sufficiently shewn by the
insurance company joining ‘in the adjustment of the
loss. - :

The appellant company contended before this court
that it should be condemned to pay only $581.80 and
not $1,390.00 as decided by the Court of Appeal. The
total loss suffered by the plaintiff was $3,600; and she
was insured for $5,500, of which $2,000 was in the ap-
pellant company and $3,500 in the North Empire Com-
pany. Ifthe two insurance companies had the same risk,
the proportion could be determined without any diffi-
culty. In such a case the appellant company would be
liable for 20-55ths of the sum of $3,600 and the other
company 35-556ths of the same sum. In other words,
the appellant company would have to pay $1,309.10,
and the North Empire $2,290, a total of $3,600.

But the appellant says: I was not liable for the total

loss of $3,600. I had a protective clause in my policy
which restricted my liability in this case only to
$1,600. Then my ratable proportion of the loss should
be 20-55ths of $1,600, viz., $581.80, and all the rest of
the loss should be supported by the North Empire
Company.

That was the amount granted by the trial judge,
but the Court of Appeal decided, on the contrary,
that the ratable proportion to be paid by the appellant
should be 20-55ths of $3,600, viz., $1,309.10.

It seems to me that the proper method of ascertain-
ing the relative amount payable by the companies
when the risks are different is to add the amount of
all policies together, without reference to the division
of the risks and that each company is liable for its
relative proportion to the whole amount insured.

. (1) 4 Ont. L.R. 606.
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McCausland v. Quebec Fire Ins. Co.(1); Trustees of
the First Unitarian Congregation v. Western Assurance
Co.(2). -

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Wilson & Whealler.
Solicitor for the respondent: T. E. Wilson.

(1) 25 O.R. 330. (2) 26 U.C.Q.B. 175.
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P. C. HANSEN AND LILLIE M. A )
HANSEN (DEFENDANTS) ........ PPELLANTS;
AND
HENRY FRANZ (PLAINTIFF)......... RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ALBERTA.

Sale of land—Mistake as fo orea—Completion of purchase—Remedy of
purchaser—Guarantee.

Where, through no fault of the vendor, the quantity of land sold
proves to be much less than that mentioned in the deed, and there
is no warranty as to quantity, the purchaser is without remedy.

The description of the land sold as “containing 271 acres’” or 271
acres more or less” is not such a warranty. Idington J. conira.

The undertaking in an agreement for sale afterwards embodied in the
deed that the vendor would give a warranty deed does not help
the purchaser even under the system ag to land titles in Alberta.
Idington J. conira.

Judgment of the Appellate Division (36 D.L.R. 349) reversed, Idington
and Duft JJ. dissenting,

APPEAL from a decision of the Appellate Division
of the Supreme Court of Alberta(l), reversing the
judgment on the trial in favour of the defendants.

The question for decision on the appeal is stated in
the above head-note.

A. S. Matheson for the appellants.
Chrysler K.C. for the respondent.

Tar CrIEF JusTICE :—The appellant by deed dated
27th February, 1909, agreed to convey to the respond-
ent his farm described as follows:—

All that part of section three (3) Township eight (8) Range one
(1) west of the fifth (5th) Principal Meridian, lying west of the river,
said land containing two hundred and seventy-one (271) acres and bemg
located in Alberta, Canada.

*PresENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

; (1) 12 Alta. L.R. 406; 36 D.L.R. 349.
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This description is in accordance with that in the
appellant’s certificate of title from the South Alberta
Land Registration District which adds, however,
as shewn on a plan of survey of the said township signed at Ottawa,
24th August, 1898, by Edouard Deville, Surveyor-General of Dominion
lands and of record in the Department of the Interior.

‘A transfer dated 15th Nov., 1910, as printed in the
record, but which is undoubtedly an error for 1909,
was made by the appellant to the respondent; and the
latter has a certificate of title da.ed 1st December,
1909. ‘
Through an error in the survey the property is
described as containing 271 acres when as a fact it
has been subsequently ascertained to contain only
164.80 acres. It is admitted that there was an
innocent mistake common to both parties.

Except that the deficiency is so remarkably large
there is nothing to distinguish this case from any other
in which the contract calls for a larger area than the
property actually contains.

Nothing is more clearly established in the practice
of conveyancing, and it is so laid down in all the books,
than the rule that after completion of the conveyance
the purchaser who has had the opportunity of raising
objection to any least deficiency in the quantity agreed
to be conveyed has no further remedy. The so-called
exceptions to the rule include a representation made at
the sale collateral to the contract for sale and amounting
to a warranty of the truth of the fact stated.

I can find in this case no evidence whatever either

-of an intention on the part of either party that there

should be any warranty or that such was given.
The testimony carries the matter no further than the
written document which is the very ordinary state-
ment of quantity in the property agreed to be sold and
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which it is admitted the appellant had the best reason
for believing was correct. If we were to hold that there
was ground for decreeing compensation in this case, 1

do not know how it could be refused in any case at all,
'~ as the established rule would be reversed and the con-
veyance with payment of the purchase money would
cease to be a final settlement of the sale.

1 agree further with Mr. Justice Stuart that no
such claim as that on which the judgment appealed
from is based ought to have been admitted upon the
pleadings which raise an entirely different one. Even
if the respondent were entitled to any relief I do not
think the judgment of the Appellate Division could
stand. The agreement was for the sale of the farm at
a named sum and this has been carried out. There
can, I think, be no possible warrant for the court to
substitute for the terms of the agreement a purchase
price arrived at by a pro ratd one on the acreage of the
farm. This is no way to arrive at the damages sus-
tained by the respondent.

The appeal should be allowed with costs.

Davies J.—I concur with my brother Anglin J.
and I would allow this appeal with costs and restore
the judgment of the trial judge.

Ipivaron J. (dissenting).—This appeal presents a

case which is remarkable, not only by reason of its

peculiar facts, but also by reason of the very peculiar
state of our law relevant thereto, being such as it is.
The facts are undisputed. The inferences therefrom
may vary. ,

According to the law as presented by appellant we
are asked to render a judgment which would produce
-not only a bare denial of justice but a shocking in-
justice. The judgment appealed from, no doubt, if
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left standing, would execute substantial justice be-
tween the parties.

The real question is whether or not the law is such
as appellant contends.

The appellants and respondent in 1909 lived in the
State of Washington. The respondent had a farm
there which he valued at seven thousand dollars and the
appellant, P. C. Hansen, agreed to buy at that price,
pay three thousand five hundred dollars cash and
transfer a piece of land in Alberta represented by
him to contain two hundred and seventy-one acres.
The cash part of the -price was paid and then the

_appellants and the respondent executed an agreement,
-dated 27th February, 1909, made between the former

as parties of the first part and the latter as party of the
seconid part whereby it was witnessed:

" That the said party of the first part, in consideration of the coven~

ants and agreements hereinafter made by the party of the second

part, hereby covenants and agrees that he the said first party will
deliver unto the second party hereto a warranty deed shewing a clear
title to the following described property, to wit:

All that part of section three (3) Township eight (8) Range one
(1) west of the Fifth (5th) Principal Meridian, lying west of the river,
said land containing two hundred and seventy-one (271) acres, and
being located in Alberta, Canada.

The instrument then proceeded to bind the party
of the second part that he would

in consideration of the covenants of the said first party

_dehver a warranty deed conveylng to him the Iands

described free of encumbrance.
It is to be observed that there is nothmg in this

. instrument relative to the. cash part of the trans-

action or indeed in any way pretending to set forth
the entire actual bargain between the parties. It relates
only to part of that entire contract. It is not an
ordinary contract of purchase and sale yet may fall
within the rules of law applicable thereto.
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The conveyance from respondent provided for by
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this instrument was duly given and his land resold HAYSEN

by appellant. All that the appellant P. C. Hansen

Franz.

gave to respondent in way of assumed compliance with Idington J.

his covenant, above quoted, was by a transfer in the
usual form under the ‘“Alberta Land Titles Act,”
dated 15th November, 1909, in which the lands pro-
fessed to be thereby transferred were described as
follows:—

That portion of section three (3) in Township eight (8) Range one
(1) west of the Fifth Meridian, which lizs to the west of the Old Man
River as shewn on a plan of survey of the said Township signed at
Ottawa 24th August, 1893, by Edouard Deville, Surveyor-General
of Dominion Lands, and of record in the Department of the Interior
containing two hundred and seventy-one acres more or less.

Which is followed by a reservation as follows:—

Reserving unto His Majesty, His successors and assigns all gold
and silver and unto the Calgary and Edmonton Land Company,
Limited, their successors and assigns, all other mwinerals and the right
to work the same.

It is to be again observed that this description bears
a resemblance to yet is far from being identical with
that in the covenant of 27th February, 1909, above
quoted.

Can it be held in law to have been identical there-
with? That is one of the questions to be considered
herein.

This transfer professed on its face to have been
made in consideration of $3,500 and the receipt thereof
is therein acknowledged. There were no covenants
expressed therein of any kind.

The “Land Titles Act’”’ implies only one on the part
of the vendor and that is one for further assurance of a
very limited nature which does not touch what is
involved herein. 'A

The expression in the description used in the coven-
ant of 27th February, 1909, was such as called for
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absolutely 271 acres, but is modified in the transfer
to read 271 acres more or less. '

Can the latter be said to be a fu'filment of the
obligations in the former? '

I pass the reservation of minerals, though a clear
departure from the contract, because nothing is made
of that herein, and confine my question to the rest of
what appears. ‘

That transfer was registered and a certificate of
title issued, dated 1st December, 1909, constituting
respondent the owner of an estate in fee simple in .
lands which are described substantially the same as
in the transfer contammg two hundred and seventy-one
acres more or less.

It turned out upon investigation some months laier
that within that part of section three thus described
there were only one hundred and sixty-four 8/10 acres
instead of the promised two hundred and seventy-one
acres. : '

The parties seem to have been friendly and it was
for a long time assumed that their efforts at rectification
made first by claims on the railway company which
had sold the land to Hansen, and next upon the
Dominion Government, made through first one parlia-
mentary representative and then through another, his
successor, might bring relief. All that ended nowhere;
but it accounts for the loss of time which had elapsed
before resorting to the court on the 1st November, 1912,

Had the litigious spirit been predominant and suit
entered immediately upon discovery and before re-
spondent’s Washington farm had been resold by
Hansen, I think there can be little doubt but that
rescission might have been had of the entire contracts
between the parties.

It seems to be admitted that is now impossible,
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Hence authorities bearing upon that aspect of the case,
of which a few are to be found, are almost useless for
our present purpose. The latest application of the law
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veyance has been accepted, appears in Lee v. Rayson
).

And the large number of decisions in specific
performance cases, which have been cited to us, shew-
. ing that compensation has been many times insisted
upon by the eourts, seem still more remote from the
business in hand.

In any such case as presented herein there would
have been clearly either a refusal of specific performance
. or it would have been only granted with compensation.

In his evidence P. C. Hansen was asked and
answered as follows:—

Mr. McDonald: You do admit that you told him your land had
271 acres in it?

A. T think I told Henry there was 271 acres, at least I told him
that is what the deed called for.

Mr. Matheson You thought at that time there were 271 acres?
A. Yes, certainly, because I had the deed for it.

and from his examination for discovery there is the
following evidence:—

13. Q. Did you ever mention to him the number of acres that
were there? A. I told him that according to the deed it was 271 or
272 acres, I think. That is my recollection. Of course it was a long
time ago.

14. Q. And at that time he had not had any opportunity of
meaguring the land or examining it? A. No.

15. Q. As a matter of fact how many acres are there in that piece?
A. Well, that is pretty hard for me to say, you know, I never measured
it. T bought the land and 1 got a title for it and of course I bought
hundreds of acres of land and I have never measured a plece of land
yet. Ihave always taken the title for it.

This has been relied upon, as evidencing a col-
lateral warranty, enabling two of the learned judges in
the Appellate Division to hold respondent entitled to

(1) [1917] 1 Ch. 613.
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relief, though' recognizing the general rule that after
a contract of sale and purchase has been executed by
the delivery of the conveyance there can be no relief
got by a purchaser, by reason of any failure on the part
of the vendor to give thereby what he had bargained to
give, unless there has been actual fraud on his part or
some covenant in the deed of conveyance upon which
he can sue.

Mr. Justice Beck agreed in the result but apparently
on the ground that the general rule thus recognized
was not, in the Alberta jurisdiction, where an agree-
ment for the sale of land is not followed by a deed of
grant, but by a transfer, which in his opinion is, in
effect, only an order to the registrar to cancel the
vendor’s certificate of title, and to issue a new one in
the purchaser’s name leaving, in his opinion, in full
force and effect all the covenants of the agreement for
sale. . ‘

There certainly is much to be said for this view if,
as I understand, the system introduced by the “Land
Titles Act” into Alberta, that it forbids covenants in
the instrument of transfer, and that in itself it is
of no value until recognized, and given vitality by the
registrar’s certificate, which in truth is what passes
the title; and also if we have regard to the origin and
development of the rule in question.

But unfortunately the doctrine it represents has
not been confined to transactions relative to the sale
of some interests in land. ,

It is set forth by that very able judge, the late
Lord Justice James, in the case of Leggott v. Barreti(1),
at foot of page 30, as follows:—

but I cannot help saying I think it is very important, according to my
view of the law of contracts, both at common law and in equity, that

(1) 15 Ch. D. 306.
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if parties have made an executory contract which is to be ecarried
out by a deed afterwards executed, the rzal completed contract hetween
the parties is to be found in the deed, and that you have no right
whatever to look at the contract, although it is recited in the deed,
except for the purpose of construing the deed itself. You have no
right to look at the contract either for the purpose of enlarging or
diminishing or modifying the contract which is to be found in the deed
itself. * * * unless there be a sait for rescinding the deed on the
ground of fraud, or for altering it on the ground of mistake.

This was said, not in a case relative to the sale of
land, but where the only questions involved depended
upon the terms of a dissolution of partnership, and how
far the defendant was bound by the terms as expressed
in the deed of dissolution, which had been preceded
by an agreement in writing possibly capable of a wider
import than in the said deed.

In the same case Lord Justice Brett, perhaps
somewhat more concisely, said as follows:—

I entireiy agree with my Lord that where there is a praliminary
contract in words which is afterwards reduced into writing, or where
there is a preliminary contract in writing which is afterwards reduced
into a deed, the rights of the parties are governad in the first case
entirely by the writing, and in the second case entirely by the deed;
and if there be any difference batween the words and the written
document in the first case, or between the written agreement and the

deed in the other case, the rights of the parties are entircly governed
by the superior document and by the governing part of that document.

It might be argued that it was not necessary for the
decision of that case to express any such opinions and
hence these expressions should be held to be mere
obiter dicta. Indeed, Brett L. J. distinctly says he
could see no difference at all between the preliminary
contract and the deed.

Be that as it may, the definition of the doctrine
as expressed by James L.J. has received acceptance by
others on the Bench, and writers of text books.

Why, as it is thus expressed, there should be found
ground for relief in the case of mistake which, I take it,

5
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1918 means mutual mistake, and then only limited to the
HansEn

”. “case of a possible alteration of the deed, must puzzle
Feawz.  any one but those conversant with the peculiarities
- Idington J. which our judge-made law has so frequently developed.

And T may be permitted to remark that if we look
for its paralle]l in the wider field of law applied to
mercantile transactions we will not easily find its
application to have been permitted there to frustrate
the execution of justice.

We will find that the common sense of mankind
engaged in these pursuits has so impressed the judicial
mind therewith, that it has so developed the law, as
generally to furnish implicatiohs that execute the
purposes of the eontracting parties and thereby escape
the undesirable consequences of a rigid adherence to
such a rule.

The rigid application of the doctrine has doubtless
received a greater measure of success, if I might say so,
in relation to contracts respecting land than in those
relative to mercantile transactions. This has probably
arisen because the former have been more generally
conducted, than the latter, through skilled men ready
to apply that due diligence, which courts are apt to
insist upon, in the way of procuring safeguarding coven-
ants- following careful examination of what is being
bought or sold.

But what measure of diligence should be required
of men dealing in wild lands? Must they have a survey
made? _ , )

I am almost tempted to ask if when and where the

_reason for the rule ceases should it not then also cease
to operate? ' '

Passing all these suggestions and coming to the
question of the observation of the rule as stated above,
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we find (in 1883) the case of Palmer v. Johnson(l),
decided by A. L. Smith J. holding expressly that a
purchaser, after conveyance and without any covenant
therein upon which he could rely, might resort to a
stipulation in the original contract providing for
compensation in case of error, misstatement or omission
being discovered in the particulars—otherwise meaning
the terms of sale. .

In this he professed to follow the law as laid down in
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Bos v. Helsham(2), and In re Turner and Skelton(3). He -

discarded the decision by V.-C. Malins, in the case of
Manson v. Thacker(4), a short time previously and
essentially of the same nature in its leading features.
The reason assigned by him for so doing was that
Malins V.-C. had rested his decision upon the grounds
that the purchaser should by the exercise of due dili-
gence have observed the misstatement before convey-
ance executed.

This decision of A. L. Smith J. was upheld in the
Court of Appeal(5). Of that appellate court Brett
M.R., whose opinion expressive of the rule of law
applicable to the case of an executory contract followed
by an executed contract and the resultant consequences
thereof, has been quoted above, was the first-to give
his opinion in support of the decision by A. L. Smith J.

"One might be tempted to suggest that the two
opinions are irreconcilable; but Brett M.R., speaking
doubtless of the argument which had pressed that view,
says as follows:—

Smith L.J. in his judgment, from which this appeal is brought,
points out all that was there meant, “All that was there held was,” he
says, “‘that where the parties enter into a preliminary contract which ig
afterwards to be carried out by a deed to be executed, there the com-

(1) 12 Q.B.D. 32. (3) 13 Ch.D. 130.
(2) LR. 2Ex. 72. - (4) 7 Ch.D. 620.
) (5) 13 Q.B.D. 351.
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plete contract is to be found in the deed, and that the court has no right
whatever 16 look at the preliminary contract,” but Bos v. Helsham(1),
had decided that this particular contract for compensation was one
which was not to be carried out by the deed of conveyance, and there-
fore it did not come within the principle of the law and was not merged
in the deed. :

With great respect for the memories. of these
judges I doubt if the explanation is quite satisfactory.
It certainly did not occur to the astute mind of Jessel
M.R. in his more elaborate judgment in, In re Turner
and Skelton(2), or to that of Maling V.-C. in Manson v.

Thacker(3), where each had to grapple with the same

" doctrine though of course not with the identical ex-

pression of it.

Moreover, the opinion of James L.J. expressly
covered the law of contracts both at common law and
in equity. By the latter, as lucidly shewn in the case
of Holroyd v. Marshall(4), at page 209, there is in a
sense no need for a formal conveyance, as a valid con-
tract for a present transfer passes at once the beneficial
interest to the vendee. ) ‘

The fair deduction from these cases is, I submit, a
narrowing of the rule and limiting it to the mere
effect of the conveyance of the legal estate which does
not as a matter of course seem to have such elemental
force in it as to extinguish anything in the contract
of purchase but what is strictly limited to the passing
of that common law legal estate.

And what of it when it fails to pass title to the
substantial part of that which the parties believed they
were contracting for? Does the doctrine only rest
upon a mere play upon words, or was it developed from
and does it rest upon the requirement of due diligence
and subject to the limitations so implied.

(1) LR. 2 Ex. 72. (3) 7 Ch.D. 620.
(2) 13 Ch.D. 130. (4) 10 H.L.Cas. 191.
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iHoWever, if the distinction drawn by Brett M.R.
be-sound, then it is very helpful in maintaining the
judgment appealed from by reason of its limiting the
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fractional part of the econtract, leaving all else intact.

and operative.
As already pointed out, not only was there the

verbal assurance of there being in fact two hundred

+ and seventy-one acres offered, which the appellant
admits, but also there was an e;(press contract under
seal for-a warranty deed of two hundred and seventy-
one acres, which never has been given, indeed could not
be effectively given in the Province of Alberta. The
respondent, doubtless relying upon the assurance of
appellant, P. C. Hansen, was induced to accept a
certificate of title which professed to be for two hundred
and seventy-one acres “more or less” but in fact falls
one hundred and six acres short of the two hundred and
seventy-one acres promised. ’

True there was not a specific agreement for com-
pensation but there was a collateral agreement upon
which, applying ordinary reason and common sense,
the respondent was quite as much entitled to rely. for
his’ protection which would, upon being enforced, bring
him the equivalent result in damages. And under the
peculiar circumstances of the giving of the written
contract, which did not profess to deal with the entire

transaction between the parties, I think its nature and "

purport may well be looked to as shedding light upon
the meaning and intention of the verbal assurance that
there were two hundred and seventy—one acres to be
given.

-I observe the attempt faintly made by Hansen to
fall back upon what the deed, as he alleges, had. ex-
pressed. A comparison of the dates and -other facts
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leaves, as highly probable, the inference that at the
time he spoke of giving such assurance he had never seen
what he calls the deed. If it was present at the bargain-
ing I fail to see why the conveyancers drawing up the
written covenant did not incorporate the language
used therein. Not only did he fail to catch the ex-
pression ‘“‘“more or less’” therein, but also the entire
wording of the description varies so much from either
that in the so-called deed from the railway company
to Hansen or the certificate of the registrar, that I am
driven to the conclusion that neither was at hand.

The transfer from the railway company to Hansen
is dated 20th Feb., 1909; the affidavit of execution
thereof is dated 22nd Feb., 1909; the affidavit of Kem-
mis as to value, doubtless for the registrar’s use in
fixing fees, is dated 26th Feb., 1909; and the certificate
of the registrar is dated 1st day of March, 1909.

Having regard to the relative localities where these
several acts where respectively done, and the dwelling
place of the parties concerned herein, and place where
the bargaining and execution of the covenant took
place, it is extremely improbable that Hansen on the
27th February, or before, had had any opportun-
ity of seeing, much less of speaking from, the deed
as he suggests.

These facts and dates are important not only as a
means of rendering more definite the terms of the verbal
assurance he gave, but also as reflecting what purpose
was intended in the giving of that assurance.

I have not the slightest doubt it was fully intended
to persuade respondent to rely upon it, and that he did
rely upon it and none the less so because it was
followed or accompanied by‘ a covenant emphati-
cally consistent therewith.

Such being the facts, I am unable to distinguish
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between the force and effect thereof and what was in
the case of De Lassalle v. Guildford(1), given effect to,
in the way of a warranty for good drainage given by an
intended lessor to an intended lessee who was induced
to take and took possession under a lease which had no
covenant relative to drainage. That was an action
for damages and so far as I can see could have been
successfully answered if maintainable by just such
arguments as appellants have presented here, relying
upon the line of authority I have already dealt with.

Let us test the matter in another way, as exempli—.

fied in the case of Piggott v. Siraiton(2), when the
representation of a vendor that he was bound by some
lease from others not to build so as to obstruct a sea-
view of those choosing to build on land he was selling,
was held enforceable by injunction, though the same
argument doubtless was used as herein, and as is im-
plied in the doctrine in question, that the vendee
should have protected himself by a covenant in the

deed but had not. How is that decision consistent -

with the doctrine? It is only possible to make it so by
assuming that the law never intended to deprive pur-
chasers of the plain rights which a solemn representa-
tion carries with it even when mistakenly made in good
faith.

The converse of this case, as it were, where there
was no evidence of representation to be relied upon
and nothing enabling the plaintiff to claim the benefit
of restrictive covenants, came up in the case of Renals
v. Cowlishaw(3), when Hall V.-C. dismissed the action
-and was upheld in doing so by the Court of Appeal(4).

The principles involved in that case .come tojbe
dealt with in the case of Spicer v. Martin(5), where,

(1) [1901] 2 K.B. 215. (3) 9 Ch.D. 125.

(2) 1 DeG. F. & J. 33. (4) 11 Ch.D. 866.
(5) 14 App. Cas. 12.
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after conveyance, it was discovered that the purchaser
might lose the benefits of restrictive covenants unless
an injunction granted and it was granted accordingly
and upheld on somewhat different grounds from mere
misrepresentation.

The case of Lagunas Nitrate Co. v. Lagunas Syndi-
cate(1), at pages 402, 403, 413-15, 417, 434 and 456,
shews how a defendant was, long after conveyance,
in absence of fraud, and where rescission had become
impossible, granted damages plaintiff was entitled to,
arising out of the condition of the property at the time
of conveyance not having been such as plaintiffs were
entitled to have it. Yet there was no covenant in the
conveyance to rely upon. Again, the case of Clarke
v. Ramuz(2), dependent upon the doctrine of equity,
which I have already adverted to, of the vendee being
the trustee of the purchaser from the time the contract
of purchase had been formed, shews how, even after
conveyance, the duty of such vendor to protect the
property from deterioration has been enforced.

There had been in that case some earth in sub-
stantial quantities removed from the property after
the making of the contract of sale, but before the con-
veyance, and the vendee was condemned to pay dam-
ages on discovery after the conveyance.

This case seems rather a decisive answer to the
argument founded upon due diligence. Surely the
vendee could have seen the earth in question had been
taken without the knowledge of either vendee or
vendor. . .

All these cases I refer to, not as strictly in point
decisive of the question raised herein but of how much
care is to be taken in applying some expressions of
opinion of very able judges which, if given effect to

(1) [1899] 2 Ch. 392. (2) [1891] 2 Q.B. 456.
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in the widest sense the language used might be capable
of, would lead to doing an injustice which the courts
have in these cases striven to avoid on one ground or
another.

And the more I consider them the more I find it
necessary to observe the terms of the covenant to give
the respondent two hundred and seventy-one acres.
It was not a mere symbol of numbers that appellant
agreed to give but of so many acres of ground.

It must not be overlooked that men, when dealing
in wild lands, think of the acreage thereof and not of the
illusory description a surveyor’s blundering work had
put upon paper.

I am quite aware that, in Doe d. Meyrick v. Mey-
rick(l), and other cases, the rule has been laid down
that, where in a deed there has been a general and spe-
cific description of the property, only that specifically
described will pass. But I think we must ever observe,
as was done in Ringer v. Cann (2) by Baron Parke and
cited with approval by Wood V.-C. in Jenner v. Jenner
(3), at page 366, the object of the parties.

And the fact should not be overlooked that what
is thus attempted to be put off upon the confiding
purchaser as worth three thousand five hundred

dollars to secure which to respondent was the object of

the parties here, had almost immediately before been
bought for sixteen hundred and twenty-six dollars by
the appellant P. C. Hansen.

This is not the case of only an immaterial or small
fractional part of that bargained about being in
question, but more nearly resembles that which was
involved in the case of Cole v. Pope(4), where, without
actual fraud as here, the price had been paid and a

(1) 2 Cr. & J. 223. (3) L.R. 1 Eq. 361
(2) 3 M. & W. 343. (4) 29 Can. 8.C.R. 291.

73

19018

——
HanseNn
V.

Franz.

Idington J.



74 SUPREME COURT OF CANADA. [VOL. LVIIL.

1918 conveyance got by a purchaser of what in truth as it
HANSEN  turned out the vendor had no title to and the pur-
Franz.  chager was held entitled to recover his purchase money.
Idington J. The decision in the case of Joliffe v. Baker(1), so

- much relied upon, is, if we examine closely the facts,
possibly reconcilable with justice and common sense.

The vendor in the opening letter of negotiations had
stated in his deseription of the property, the quantity
of land to be three acres, but the description in the
contract of purchase, drawn up later and after the
purchaser had come to inspect and presumably in-
spected the premises, alleged the property to ‘‘contain
by estimation three acres or thereabouts.” It turned
out that there were only two acres, one rood and twelve
perches. The price was £270. There were upon it a
four-room cottage, a pig-sty, cow-pen, garden, and a

~ capital meadow, which facts suggest that the shortage
in mere acreage was probably in the eyes of the parties
but a comparatively trifling part of the whole of that
which was sold (although assessed at £50), and might
well fall within the allowance therefor in the descrip-
tion.

There was nothing in that case upon which the
plaintiff could by any’ possibility hang a claim of
“warranty beyond the not very uncommon one that the
purchaser taking and paying for a thing which turns
out to be a trifle less valuable than he had expected,
and hence was driven to rely upon alleged fraud, which
was quite untenable.

The court could not find anything in the convey-
ance upon which to found a - warranty of quantity
when that was expressly referred to as by estimation.
I fail to see much resemblance between that case and
this.

(1) 11 Q.B.D. 255, at p. 268.
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In closing his long judgment Mr. Justice Williams
refers to a number of cases of defect in the quantity
including Portman v. M4ill(1), and says he cannot
extract a rule therefrom. Neither can I, yet I cannot
escape feeling a suspicion derived from the tone of
his closing remarks, that had he been confronted with
such a case as the Portman Case (1) or that herein he
might have found a remedy.

It is observable that it was only in the next year
that A. L. Smith J. who had concurred in the result
decided Palmer v.. Johnson (2), cited above and I
may add that the greater number of the other
decisions I have referred to, and rely upon herein,
were decided since the Joliffe Case (3) and shew clearly
that there can be found a collateral warranty resting
upon the representation made; and especially so,
when as herein that is equally consistent therewith
followed by a covenant not yet fulfilled, instead of
being followed, as in the Joliffe Case(3), by an agree-
ment which by its very terms so modified the repre-
sentations as to render the representation worthless. _

. I need not enter upon the question of what a
collateral warranty may or must consist of, for I
agree, speaking generally, with what Mr. Justice

Walsh has set forth in that regard, and the meaning

thereof is illustrated by the cases I have cited.
Although bholding with him that which he relies
upon to be sufficient reason for dismissing the appeal,
I am yet inclined to think that the covenant under
seal was not extinguished by what transpired. The
gist of the rule in question relative to an executory
contract being extinguished by the executed contract,
implies that it has been substantially executed and

(1) 2 Russ. 570. (2) 12Q.B.D. 32.
(3) 11 Q.B.D. 255, at P 268.
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thus has carried out the purpose and attained the
object of the contracting parties.

Can it be said-to have been executed in this case
unless we assume that the respondent’s assent to the
transactions relied upon as its execution was induced
by the representation? -
~ 1 am disposed to attach more importance to the
indirect effect, not limiting it to the words ‘“Warranty
deed” but the entire tenor of the written covenant,
than Mr. Justice Walsh does, as shewing the purpose
of the appellant in making the representation he did
and of the respondent in accepting it.

Let us revert, in that connection, to a consideration
of the doctrine of its extinction as respectively ex-
pressed by James and Brett LL.J. and some of the
reasons for its existence.

Brett L.J. distinc‘tly ptts it upon the ground of the
superior nature of the later writing substituting the
oral agreement, or deed substituting the prior writing.

If that expresses its meaning we have before us in
this case a covenant under seal which is followed by .
a transfer which is not under seal and a certificate o
title which is neither under seal nor given any force
or vitality by virtue of any seal.

The superior document, if common law notions
relative to the value of a seal are to prevail, is that
covenant, under seal, which has never been fulfilled
if due effect is to be given to all the language used
relevant to what was contracted for. And as the
superior document has never been fulfilled may I
suggest it has not been extinguished? \

A reason for part of the operation of the rule laid
down by those learned judges, which, however, is not
given expression to by them, is that rule of law,against
the admission of oral evidence varying that Which has
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been written. The real reason, I submit, for the rule
in question is, that, in such transactions as the sale
of real estate, the parties are presumed to have used
due diligence and care and to have expressed in the
later and final writing, what they mutually had
agreed upon and hence it cannot be varied by oral
evidence. i

 As governing what in the vast majority of cases
happens in England or Ontario, the rule is a wise one
and not lightly to be set aside, but as Mr. Justice
Beck has suggested is it under the circumstances in
which. parties find themselves in those jurisdictions in
which the Torrens system of passing titles prevails,
likely to be asuseful or workable as elsewhere?

And when we find in the reports of the courts of
our western provinces the number of cases we do,
where its observance may be suspected of having pro-
duced injustice, it becomes our duty not too hastily to
extend its operation but to scrutinize closely the ffcts
in each case and see if in truth they permit the operation
of the rule. )

We have seen how by later development that which
may be held to be a collateral part of the purchase
- contract is not supposed to be extinguished by only
that relevant to the passing of the legal estate.

Does not all that bring us back to the original
question of whether or not any such passing of title
can be said to have taken place in pursuance of a
covenant under seal, to convey by a method clearly

" impossible as contracted for, two hundred and seventy-

one acres of land when that which has been given
neither in fact nor in form executes the purpose of the
covenant? -
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allow an appeal by 4 judgment that would rest upon
an affirmative answer to the query I put.
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As already stated I hold the representation made,
coupled with the covenant as illuminating the meaning
and purpose thereof, such a warranty as relied upon
below. : .
I have examined all the authorities cited and many
more to ascertain whether or not it really is law as
suggested that a man can misrepresent and mislead
no matter how innocent of fraud, and profit thereby
at the expense of another who has had no fair oppor-
tunity to test the truth of the representation.

I submit there is no justification for imputing to
the law such inevitable and unjust results as herein
claimed for expressions, in terms too wide, of a doctrine
that is supposed to be so well known and daily relied
upon as that in question. )

The appeal should be dismissed with costs.

Durr J. (dissenting).—I think the appeal should be
dismissed with costs.

AneLIN J.—I am with respect of the opinion that
this appeal should be allowed and the judgment of the
learned trial judge restored.

The plaintiff (respondent) very properly concedes
that, owing to his delay in instituting this action, the
absence of fraud and the impossibility of a restitutio
wn tntegrum he is not entitled to the equitable remedy of
rescission. His alternative claim to recover damages
he rests on (a) a warranty as to the quantity of land
which he asserts is implied in the agreement for sale
by the words in the deseription of the land to be trans-
ferred, ““containing two hundred and seventy-one
acres,” which follow its designation (in itself definite,
unequivocal and complete) as that part of a defined
section lying west of the river; and (b) an alleged
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collateral warranty consisting in a verbal representation
that the parcel in fact contained 271 acres.

There can be no question as to the identity of the
parcel with which the parties were dealing. The
plaintiff got the land for which he bargained. Both he
and the defendant were quite innocently mistaken as
~ to the acreage, which was only 164.80 instead of 271.
There is, therefore, neither a suggestion nor ground for
a suggestion of fraud. The preliminary contract con-
tains no provision for compensation for any deficiency
in the quanfitjr or quality of the estate. It may also
be worth noting that before he took his transfer the
plaintiff had learned that there was a very considerable
deficiency in the quantity of the land, although he
ascertained its precise extent only afterwards.

In the transfer itself and in the certificate of title
obtained by the plaintiff words of designation, the
equivalent of those used in the preliminary agreement,
are followed by the words,

- containing two hundred and seventy-one acres more or less.

The words, ‘“more or less,” cannot cover a deficiency of
106.20 acres in a parcel supposed to contain 271 acres.
Portman v. Mill(1). I do not, therefore, see any
material difference between the description in the
transfer and certificate and that in the preliminary
agreement. Moreover, since the transfer was made
in the form prescribed and customary in the Province
of Alberta, it must be taken to be the form of convey-
ance for which the parties to the agreement in’ended to
stipulate. I am, therefore, with respect, unable to
assent to the view, which I understand Mr. Justice
Beck to express, that the doctrine of merger of the
preliminary agreement in the conveyance is inapplicable
to such a transfer. ‘

(1) 2 Russ. 570.
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I agree with Mr. Justice Walsh that (at all events
in the absence of evidence as to the meaning according
to the law of the State of Washington of the term
“warranty deed’’ used in the agreement) the provision
for such a deed cannot be taken to import a stipulation
that the transfer to be given under the ‘“ Alberta Land
Titles Act” should contain a warranty of the quantity
of the land. If that should be its meaning a serious
obstacle to reliance being placed upon such a stipu-
lation would probably be presented by the acceptance,
especially with knowledge of a deficiency, of a transfer
without any such warranty.

But whether the transfer itself or the preliminary
agreement is looked to, I am of the opinion that the
words ‘‘containing two hundred and seventy-one
acres” or ‘“containing two hundred and seventy-one
acres more or less’’ are merely a part of the deseription,
probably to be regarded as falsa demonstratio (see cases
collected in 10 Hals., p. 407, n. (g) ), and not importing
a covenant or warranty as to quantity which could
found a demand either for compensation or for damages
after the completion of the contract. Penrose v.
Knight(1); Follis v. Porter(2); Clayton v. Leech(3);
Dart on Vendors and Purchasers (1905 ed.), p. 812;
Williams on Vendors & Purchasers (1911 ed.), pp. 6,
10, 11. In an action to enforce the contract while
still executory a court of equity might of course enter-
tain a claim for compensation as incidental to its
jurisdiction to grant specific performance. The right
to that relief would not rest upon breach of any
warranty implied in a statement of quantity in the
description but would be based upon the equitable
doctrine of mistake. After completion, however, unless

(1) Cass. Dig. (2 ed.) 776. (2) 11 Gr. 442.
(3) 41 Ch.D. 103.
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a case can be made for rescission (Debenham v. Saw-
bridge(1)), the only remedy is by an action at law for
damages. Neither innocent mistake nor innocent mis-
representation will support such an action. It must
either be in tort for deceit or upon contract for breach
of warranty. Jolliffe v. Baker(2), at pages 267-9.
Moral fraud, the essential of deceit, is entirely absent.
The transfer does not contain any contract of warranty.
Lord Moulton, in Heilbut v. Buckleton(3), at page 47,
states the nature of such a contract and indicates the
difficulty of establishing it when not expressed. There
is no covenant in the transfer which gives a remedy.
As Mr. Justice Stuart has said, we have been referred
to no case where it has been decided that in a con-
veyance a statement of the number of acres contained
in_the parcel following the description of it amounts
to a warranty. That appears to have been rather
assumed in Jolliffe v. Baker (2), (in other aspects a
strong authority for the defendant) in the latter part
of the judgment of Watkins Williams J. (pp. 273-4).
But that learned judge held that the terms of the
description, regarded as a warranty, were literally true
and that there had been no breach. That case is
clearly not authority for the proposition that a mere
statement of quantity in a description of land imports
a warranty.

The claim based upon an alleged verbal warranty
is in a position even more unsatisfactory. The only
representation as to quantity of which there is any
evidence amounted, in my opinion, to nothing more
than a statement by the defendant that his own

deed called for 271 acres—as in fact it did. Whether

(1) [1901] 2 Ch. 98, at p. 109. (2) 11 Q.B.D. 255.
(3) [1913] A.C. 30.

6
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a vendor’s representation on a sale imports a warranty
is always a question of intention. The existence of
that intention must be established. It is a matter
of fact to be determined upon ‘“‘the totality of the
evidence.” Heilbut v. Buckleton(1). I am unable to
discover in the record any evidence which would
justify a finding that the defendant intended to make,
or that the plaintiff understood him to make, a con-
tract of warranty. On the contrary, the reference by
the defendant, when speaking to the plaintiff of the
quantity of land, to the deseription in his deed would
to me rather seem to exclude the idea that any such
undertaking was contemplated. Moreover, I doubt
whether the statement of claim can be regarded as
alleging a collateral warranty. If not, it would be
unsafe for an appellate court to base a judgment on the
existence of an intention which was not put in issue,
which the defendant had not a fair opportunity of
meeting, and upon which we are deprived of the
advantage of a finding by the trial judge.

Appeal allowed with costs.

Solicitors for the appellants: MacLeod & Matheson.
Solicitors for the respondent: Jones, Percod & Hayden.

(1) [1918] A.C. 30, at pages 43, 50.
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MICHEL BRUNET................... APPELLANT;
AND

HIS MAJESTY THE KING..... .. . RESPONDENT.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Criminal Law—Abortion—Defence of innocent conduct—Euvidence of
previous offences — Rebulial — Statutory law—dJ urisdiction—*‘ Ab-
sence.” Articles 1014, 1017, 1019 Cr. C.—Art. 3262 (a) R.S.Q.

Under article 3262 (a) R.8.Q., the police magistrate who presided at the
trial was empowered to hold the Court of Sessions of the Peace
only ““in case of the absence or inability to act of” the regular
Judge of the Sessions of the Peace."

Held, that ‘““absence’ means absence from the bench or, at most, absence

from the court-rcom in which the trial takes place when it begins.

When a person, accused of having unlawfully used means to procure a -

miscarriage, puts forward a defence of innogent and lawful purpose,
the evidence of other women that he has previously practised
abortion on them by a similar method is admissible in rebuttal.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, affirming the judgment of the
Court of Sessions of the Peace, at Quebec.

The accused, appellant, was found guilty of abortion
by the trial judge, but he prayed for a case to be
reserved for the Court of King’s Bench.

The questions submitted in the reserved case stated
by the trial judge are as follows:— :

1. That the trial and conviction are null, because
the judge who tried the case had power to act only in

the absence or incapacity of the Judge of Sessions,
whereas the latter was, in fact, neither absent nor

incapacitated.

*PrEseENT . —Davies, Idington, Anglin, Brodeur JJ. and Lemisux
C.J.,, ad hec.
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1918 2. That the trial judge erred in admitting evidence
BRONGT ¢ other criminal acts of the appellant.
.
Tan Kive. 3. That, in any event, there was error in admitting

such evidence of other criminal acts in rebuttal.
The circumstances of the case are fully stated in the
judgments now reported.

Ferdinand Roy K.C., Alleyn Taschereau K.C. and
Paul Drouin for the appellant.

Arthur Lachance K.C. and Arthur Fitzpatrick for the
respondent.

Davies J.—I concur in the reasons for judgment
stated by my brother Anglin and would dismiss this
appeal.

IningTON J.—The appellant was convieted of abor-
tion on his trial had therefor, pursuant to his election
for a trial without a jury, and on the 15th-May, 1917,
sentenced to a term in the penitentiary.

The learned trial judge on motion of counsel for
appellant decided same day or next to reserve questions
of law for the Court of Appeal.

Of these we are appealed to in regard to the
following — ,

“A.” Cette cour devait-elle admettre les témoignages de Laetitia
Clouthier et de Bernadette Clouthier pour 8tablir que I'accusé a déja
commig le crime dont on l'accuse?

“B.” En suppcsant cette preuve légale, pouvait-elle étre permise
pendant U'enquéte de la Couronne “in rebuttal?”

I have as result of reference to numerous decisions
on which I rely specially upon Rex v. Bond (1), and
Rex v. Crippen (2), come to the conclusion that the
answers of the majority of the Court of Appeal to these

questions are unquestionably right.

(1) [1906] 2 K.B. 389. (2) 27 Times L.R. 69.
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In the former case the law applicable to such a case,
and the limitations thereof,is so fully and ably dealt
with that I need not repeat what therein is applicable.
Whether such proof should in all cases be tendered in

support of the case for the prosecution or only be given®

by way of rebuttal must depend upon the particular
circumstances of each case.

If for example the appellant had refrained from
tendering his own evidence, and relied upon others to
establish an alibi, such evidence in rebuttal could not
have been properly received merely in way of rebuttal.

But by his going into the witness box, to prove his
innocence and try to shew a case wherein accident or
mistake was all that was or could be involved, he raised
a question which had to be met and could be effectually
so by proving his previous eriminal acts which could not
rest upon mere mistake or accident.

One of these took place in 1914 and the other a
year or two earlier—quite enough to illuminate the
whole story.

As to the collateral effects on the minds of those
having to pass upon such a case, that is something
counsel defending an accused have to reckon with, and
be prepared for if rendering same necessary by pur-
suing a hazardous course. ~

Often they have to take chances and do the best
they can; but all that furnishes no reason for rejecting
evidence when clearly admissible either in opening or
in rebuttal aceording to the circumstances of each case.

And one guiding rule in regard thereto should ever
be section 1019 of the Criminal Code which reads
as follows:—

1019. No conviction shall be set agide nor any new trial directed,
although it appears that some evidence was improperly admitted or
rejected, or that something not according to law was done at the tria]
or some misdirection given, unless, in the opinion of the Court of Appeal,
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some substantial wrong or miscarriage was thereby occasioned cn the
trial; provided that if the Court of Appeal is of opinion that any
challenge for the defence was improperly disallowed a new trial shall
be granted. (55-56 Vict., ch. 29, sec. 746.)

I think this curative section applicable here.

The appellant, after obtaining the foregoing reserva-
tion for the Court of Appeal on the 27th of August,
1917, nearly three months and a half later, bethought
himself of something else and that was to question the
jurisdiction of the court that tried and convicted him.

He applied to the judge who had tried him, and, T -
incline to think, had with his granting his former reser-
vation become (under the peculiar conditional juris-
diction he had for acting) functus officio, unless in re-
sponse to the possible requirements and directions of
the Court of Appeal, he had to submit questions relative
to his jurisdietion.

He graciously acceded, though I most respectfully
submit he might have been well advised under all the
circumstances and the material submitted to him, to
have refused to state any further question, unless and
until the Court of Appeal under its power in section
1015 of the Criminal Code so directed.

The result would probably have been from what
now appears that on this branch of the ease there could
have been no further appeal herein.

When or how otherwise can the convieted be limited
in regard to his appellant rights?

Suppose he had a dozen objections to make and
chose to submit one at a time only and revert to the
trial judge when that decided to state the next, and try
the experiment with each, as it is agreed there is no
time limit, could he go on through his list thus?

Out of respect to the Court of Appeal I will assume
in this case that they have in substance acted under
sec. 1015 and of the questions thus secondarily pre-
sented there would remain the third as follows:—
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3. Aviez-vous juridietion pour instruire et présider le procés ex- .

péditif de I'accusé dans les circonstances ci-dessus exposées et ce procés
n’est-il pas nul pour avoir été instruit devant un juge qui n’avait pas
juridiction?

It was suggested by Mr. Fitzpatrick in argument
that as the trial must be presumed to have begun with
the election of the accused and his pleading to the
charge and fixing a date for the continuance of it the
learned trial judge whose jurisdiction is attacked and
his jurisdiction that far being maintained unanimously
we could not entertain this part of the appeal.

I agree there would be much force in the argument,
. especially when we bear in mind the possibility of an
accused so acting being led by the appearance of things
to assume that it was the judge who interrogated him
as to his wish that would be his judge, but I fear the
_ decision of this court in Girouz v. The King (1), puts an
end to the import formerly. attached to that test of
arraignment and pleading and fixing a date for trial.

It seems the remaining question must therefore be
answered.

I admit the possible serious consequences of such a
view for unless the fact that a judge once seized of the
conduct of a case is to be allowed to continue it even if
his senior, whose absence is the basis of his jurisdiction,
should return there may be confusion arise some day.

It is not this case that embarrasses me, but what
may flow from our recognition of a dissent that only
cuts a proceeding in two.

I agree with the view taken by the ma]orlty in the .

Court of Appeal that the learned senior judge’s actual
absence from the trial is enough to rest the jurisdiction
of his substitute upon. :

This statute enabling that to be done is not like
some others which expressly or impliedly intended

(1) 56 Can. S.C.R. 63; 39 D.L.R 190.
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absence to mean an absence beyond the place of resi-
dence or jurisdiction. Upon that many decisions rest.

I may also observe that the inability of the senior
judge to undertake the duty is an alternative ground
for naming a substitute.

The statement of Judge Langelier that for personal
reasons he did not wish to sit ought to be presumed as
meaning for good reasons which in law were a valid
excuse and would in the alternative suffice, although
not expressed on the record.

As at present advised I should so presume, if I
thought the statement in the record could be displaced
by any such proof as offered.

I do not however think the record can be so dis-
placed for our purpose by such alleged proof.

I therefore think the learned trial judge must be
held to have had jurisdiction and therefore the appeal
be dismissed with costs.

Ancrin J.—Convicted by the Court of Sessions of
the Peace of having unlawfully used means to procure
a miscarriage upon one Alice Vachon in July, 1916, and

“thereupon sentenced to imprisonment for a term of five

years, the appellant applied for and obtained the reser-
vation of several questionsof law under section 1014 of
the Criminal Code. The questions so reserved were
determined adversely to him by the Court of King’s
Bench—unanimously, with the exception of three, in
respect of which Mr. Justice Lavergne dissented. The
defendant now appeals to this court. I find his three
grounds of appeal succinctly stated in the judgment

of Mr. Justice Cross in these terms:—

(1) That the trial and conviction are null, because the judge who
tried the case had power to act only in the absence or incapacity of the
Judge of Sessions, whereas the latter was, in fact, neither absent nor
incapacitated.

(2) That the learned trial judge erred in admitting evidence of
other criminal acts of the appellant.
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(8) That, in any event, there was error in admitting such evidence
of other eriminal acts in rebuttal.
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davit intituled and filed in the Court of Sessions of the
Peace, apparently made gratuitously by one Chouin-
ard, the clerk of the court, that, although there are
formal entries in the record of the trial that Judge
Choquette presided in the absence of Judge Langelier,
made by the direction of the former, the latter was in
fact in his chambers in the court house at the time of
the commencement of the trial. Affidavits filed on
behalf of the Crown in the Court of King’s Bench not
only do not contradict the fact so deposed to, but
rather support the inference that it is true. In stating
the reserved case Judge Choquette has informed the
court that although Judge Langelier had certainly been
absent from the city of Quebec when the preliminary
inquiry was held, neither he nor Judge Langelier can
state whether the latter was or was not in his chambers,
as alleged in the affidavits, when the trial of the accused
began. He adds:—

L’eut-il été, vu sa déclaration qu’il ne pouvait siéger, j’avais d’apres
ma commission juridiction pour entendre la cause.

The reserved case contains no further statement
as to the presence or absence of Judge Langelier.

I am unable to accede to the contention of counsel
for the Crown that the admitted absence of Judge
Langelier at the time of the preliminary investigation
would give Judge Choquette jurisdiction to sit upon
the trial of the defendant. His trial was a new pro-
ceeding which began only after arraignment and plea
at a later date then fixed for the hearing. Girouz v.
The King (1); Re Walsh (2), at p. 17. The absence of
Judge Langelier having been recorded as the ground

(1) 56 Can. S.C.R. 63; 39 (2) 23 Can. Crim. Cas. 7; 16
D.L.R. 190. D.L.R. 500.

Anglin J.
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1918 ypon which Judge Choquette acted in his stead, the
‘ BRTET right of the Crown to invoke Judge Langelier’s inability
Tee Kve. 4 get, if that be the import of Judge Choquette’s
Anglin J.  reference to “sa déclaration qu’il ne pouvait siéger,”’
" would seem at least questionable. I think the case
must be dealt with on the footing that Judge Cho-
quette’s jurisdiction was dependent upon the ‘‘absence”

of Judge Langelier. ~

Counsel for the Crown maintained that entries in
the trial book eonclusively established his absence and
strenuously resisted their being controverted upon
extraneous evidence. I question whether ipon a pro-
ceeding such as this—a recourse afforded by the statute
for the very purpose of determining whether the trial is
open to exception upon any substantial ground that can
properly be stated as a question of law—the verity of a
statement in the record in regard to a mixed matter of
law and fact essential to his jurisdiction made by or
under the direction of a judge of a court of inferior
jurisdiction, although it be a court of record, should be
conclusively presumed (Mayor of London v. Cox (1);
Falkingham v. Victorian Railways Commassioner (2), at
pages 463-4). , .

But we are dealing with a stated case (sub.-sec. 6 of
sec. 1014) and, except as provided for by sub.-sec. 2 of
sec. 1017 and subject to the power conferred by sub-
sec. 3 of the same section, I incline strongly to the view
that in disposing of the questions reserved the appellate
court is confined to the facts set forth in the stated
case. Unless the affidavit of Chouinard, intituled and
filed in the Court of Sessions should be taken to be part
of the stated case, it does not disclose the presence of
Judge Langelier in the court house or even in the city
of Quebec at the time when the defendant’s trial began.

(1) L.R. 2 H.L. 239, at p. 262. (2) [1900] A.C. 452.
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In the view I take, however, it is unnecessary to deter-
mine these points.
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under consideration I shall assume (without so decid-
ing) that it has been established by material proper for
our consideration that Judge Langelier, though not
present, in court, was in fact in his chambers at the
court house when the trial began. The defendant
and his eounsel appear not to have been aware of that
fact, however, until after the trial had concluded and
may therefore be excused for not having taken ex-
ceptioni before or during it to the jurisdiction of the
presiding judge.

Acting under Art. 3262(a) of the R.S.Q. (enacted by
5 Geo. V., ch. 52, sec. 3) Judge Choquette was em-
powered to hold the Court of Sessions of the Peace
only

in case of the absence or inability to act of one or more of the (Judges
of the Court of Sessions of the Peace).

By the Order-in-Council by which he was appointed
and in his commission the judge whom he is to replace
is designated as

the Judge of the Court of Sessions of the Peace whose residence is
established in the City of Quebec.

This was Judge Langeliei'. :

The expression ‘‘absence or inability to act” should
of course be given a construction at once reasonable
and in harmony with the purpose of the statute. “In-
ability to act” may or may not involve ‘‘absence.” It
is usually accompanied by physical absence; and
‘absence may be due to physical inability to be present.
But, as used in the statute, ‘“absence’ clearly means
something different from “inability to act.” It con-
notes physical non-presence from whatever cause. The
question is non-presence in what place or within what
area? We are not concerned with the cause of absence.

Anglm J.
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It must be presumed to be for some good and sufficient
reason (Engeman v. The State (1)), and not to be due
solely to a mere arbitrary refusal to act, since such
dereliction of duty (Klaise v. The State (2)) will not be
assumed. For an instance of a statute authorising a
deputy magistrate to sit upon the mere request of the
magistrate appointed to hold the court see R.S.O.
1914, ch. 88, sec. 10.

It cannot have been the intention of the legislature
that the jurisdiction of the replacing judge and the
validity of any trial had before him should be open to
question merely because it can be shewn that when it
began the Judge of the Court of Sessions of the Peace

., was elsewhere in the city of Quebec or even in the

court house itself. Many grave inconveniences and

uncertainties in the administration of justice would

result from such a construction of the statute. It
would impose upon the replacing judge the obligation
of instituting a judicial inquiry as to the whereabouts

" of the Judge of the Court of Sessions of the Peace before

the commencement of every trial.

“Absence,”” as used in this statute, must, I think,
be taken to mean absence from the bench, or, at the
utmost, absence from the court-room in which the
trial takes place. That is a fact of which the replacing
judge can be personally cognisant when the trial is
beginning. Beyond that his actual knowledge ordinar-
ily eannot extend. Reason and authority would seem
to concur in indicating this to be the proper construc-
tion of what must be conceded to be an ambiguous
term (Watkins v. Mooney (3), at pages 652-4)
seldom used witheut explanatory words.

Phillips v. Phillips (4), at p. 172. Thus it may

(1) 54 N.J. Law 247, at p. 251. (3) 114 Ky. 646.
(2) 27 Wis. 462. (4) 1 P. & D. 169.
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necessarily import prior presence. Buchanan v. Rucker
(1), at p. 194; or it may mean merely

not being in a particular place at the time referred to,

without importing prior presence. Ashbury v. Ellis
(2), at p. 345. It may imply constructive as well as
actual absence. In re Brown (3), at p. 385. In its
technical meaning and standing alone it signifies ‘‘want
of appearance.” Phillips v. Phillips (4). In common
usage (it) stmply means a state

of being away from or at a distance from, not in company with,

Paine v. Drew (5), at p. 317; and the words of a statute
are to be laken in their ordinary familiar signification
and vmport. Potter’s Dwarris on Statutes, p. 193.

The reference in the order-in-council and commis-
sion to the “residence in the city of Quebec’ of Judge
Langelier are invoked by the appellant in support of his
contention that ‘“absence’” here means absence from
that city. But these words are not in the statute, and
it is the statute that prescribes the conditions of the
jurisdiction which it confers. The language of the
commission and order-in-council cannot aid in its con-
struction.

In Bingham v. Cabbot (6), the Supreme Court of the
United States was called upon to determine the mean-
ing of the word ‘““absent” in a statute affecting the
constitution of Federal Circuit Courts. By sec. 4 of
- ch. 20 of the statute of the 1st session of the First
Congress the Federal Circuit Courts were constituted
each to consist of two Justices of the Supreme Court of
the United States and the District Judge. Sec. 1 of

ch. 22 of the statute of the 2nd session of the Second

Congress enacted that the attendance of only one of

(1) 9 East 192. (4) 1 P. & D. 169.
(2) [1893] A.C. 339. (5) 44 N.H. 306.
(3) 80 Cal. 381. ) (6) 3 Dal. 19.
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the Justices of the Supreme Court should be sufficient
and that

when only one Judge of the Supreme Court shall attend any Circixit
Court and the District Judge shall be absent * * * guch Circuit
Court may consist of the said Judge of the Supreme Court alone.

It appeared that the District Judge was present on the
Bench but a memorandum in the margin of the record
stated that he ‘“did not sit in the cause.” The court
said, at p. 36:—

We are perfectly clear in the opinion that, although the District
Judge was on the Bench, yet, if he did not sit in the cause, he was absent
in contemplation of law.

In Engeman v. The State (1), a similar question
arose under a New Jersey. statute of 1888 enabling the
Chief Justice, or any associate Justice of the Supreme
Court of the State

in case of absence, sickness or other inability, or vacancy in the
office of the law or president judge of any county in this State to sit
or perform the duties of his office.

Van Syckle J., delivering the judgment of the court,
said, at p. 251:—

It is not necessary that the Supreme Court Justice, before he
may proceed with the business in these courts shall institute a judicial
inquiry to ascertain why the law judge is not in attendance. ‘‘Ab-
sence’’ in this Act means non-presence in the courts; when the law
judge is temporarily away he must be presumed to be away by reason
of some inability to attend and he is absent in the statutory sense.

In Byrne v. Arnold (2), the Supreme Court of New
Brunswick passed upon the construction of the 105th
section of the Canada Temperance Act, providing that

if (a) prosecution is brought before two * * * justices no other justice
shall sit or take part therein unless by reason of their absence or the
absence of one of them, ete.

The court was of the opinion that if the justices before
whom the prosecution was begun were lawfully sub-
poenaed as witness, they would, although physically
present in the court-room, be ‘“‘absent” in contempla-

(1) 54 N.J. Law 247. (2) 24 N.B. Rep. 161,
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tion of the statute so that two other justices might law-
fully carry on the proceeding. Allen C.J., with whom
Weldon and Fraser JJ. concurred, said at 164:

I think the word ‘‘absence” in this section does not necessarily
mean actual absence from the place or room where the trial is held;
but would apply to a case where the justices had, for some cause,
become incapable of sitting and taking part in the proceedings. If such
was the case I think they would be absent within the meaning of the
Act, though not absent in fact.

Palmer J. adds at 167:

When the Canada Temperance Act enacts that when a justice ig
absent another can act, it does not mean that such justice is not in any
particular house or place but simply that he is not taking part in the
hearing of the case, i.e., does not form a member of the court * * * If
this construction of the Act is not correct it would be in the power of
a defendant to defeat any trial, and a construction that would lead
to such a result, I do not think is even reasonable.

In Ex parte Cormier (1), the Supreme Court of New
Brunswick, again called upon to construe a statute
empowering another magistrate to act in the absence
of the police magistrate, held that

The absence intended is * * * not actual absence from the jurisdic-
tion or even from the place of trial, but it includes inability to attend
to the business of the court such as was proved in this case.

The attendance of the police magistrate had been
required before another tribunal apparently sitting in
the same building at the time of the trial.

Of course the history of the legislation or the con-
text of the statute may indicate an intention that
the word ‘‘absence” should receive a stricter con-
struction. Opie v. Clancy (2), at pages 46-7. Com-
pare Manners v. Ripsam (3) with Lucas v. Ensign (4),
at p. 144.

While I think that the mention of inability to act of
the Judge of Sessions as a distinet ground upon which
the replacing judge may sit in his stead makes it clear
that ‘““absence” in the statute means actual absence

(1) 17 Can. Cr. Cas. 179. (3) 61 N.J. Law 207, at p. 208,
(2) 27 R.I. 42. (4) 4 N.Y. Leg. Obs. 142.
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- and not merely constructive absence such as was held

is sufficient in Bingham v. Cabbot (1), and Byrne v.
Arnold (2), I am of the opinion that the ‘“absence’ of
Judge Langelier is sufficiently established by the ad-
mitted fact that when the trial of the appellant began
he was neither on the Bench nor in the court-room
where such trial was held. His subsequent presence
would be immaterial. Reg. v. Perkin (3); Ex parte
Cormier (4).

(2) The evidence in chief on behalf of the Crown
furnished cogent proof of a miscarriage having followed
the use by the defendant upon the person of Alice
Vachon of instruments adapted to procure it. That it
was so caused was an inference clearly open. The de-
fendant’s criminal intent was also primd facie estab-
lished since every man is presumed to intend the
natural and probable consequences of his acts. Giving
evidence on his own behalf the accused admitted having
used instruments as deposed to by the chief witness for
the Crown (a matter theretofore in issue on his plea of
not guilty), but he denied his intent to procure a mis-
carriage, averring that miscarriage had in fact already
begun before his intervention and that his purpose was
merely to obviate septic poisoning. The defence of
innocent intent was thus set up. To rebut this defence
—to0 aid the court in determining the true intent of the
accused, thus made the vital issue—the Crown main-
tains that evidence of the use by him of similar instru-
ments in two other cases for the purpose of procuring
miscarriage was admissible.

The objections taken by the defence to the admissi-
bility of this evidence are that it is irrelevant to the
issue, that it is unfair to the accused as tending to prove

(1) 3 Dal. 19. (3) 7 Q.B. 165.
(2) 24 N.B. Rep. 161. (4) 17 Can. Cr. Cas., 179.
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the commission by him of other crimes and that he is a
person of bad character, and that it contradicts him on
a collateral issue.

Answers of the accused upon purely collateral
matters are no doubt conclusive. But matter that is
relevant is not purely collateral. Moreover, that the
evidence in question had the effect of contradicting him
on such a matter would not be a good reason for exclud-
ing it if otherwise admissible. '

It no doubt tended to impeach the defendant’s
character.. But that again does not form a ground for
its exclusion if admissible for other purposes. Rex v.
Kurasch (1), cited by Mr. Roy himself, makes this very
clear. See too Rex v. Thompson (2).

The other objections are more serious and, in view
of the decision of the Ontario Court of Appeal in Rez
v. Pollard (3), call for careful consideration. Counsel

for the Crown maintains that the evidence in question

is relevant and admissible because in itself it tends to
make it more probable that the intent of the accused
in using instruments on Alice Vachon was criminal and
not innocent and also because it established two of a
. number of cases in which, according to the evidence of
Alice Vachon, the accused had stated to her that he had
administered like treatment under similar circum-
stances, and is corroborative of her testimony. The
passage in Alice Vachon’s evidence is as follows:—

Q—FEst-ce que le médecin aessayé de vous rassurer? R.—Oui
monsieur.

Q—Qu’estce qu’il vous a dit? R.—I1 m’a dit qu'il en traitait
d’autres pour la méme chose que moi et qu'il y en avait qué ¢a prenait
du temps, plus de temps que moi.

Q.—Vous en a-t-il nommmé des cas? R.—Il m’a pas nommé des
cas. Il m’a pas nommsé les noms, mais qu’il y en avait une & Québec
ici qui restait chez eux & elle et puis qu'elle était malade la méme chose
que moi, mais qu’elle était pas découragée.

(1) 25 Cox C.C. 55. (2) 11917] 2 K.B. 630, at p. 632.
(3) 19 Ont. L.R. 96.
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Q.—Vous a-t-l parlé de d’autres aussgi, mademoiselle? R.—Ouj,
il m’a dit qu’il y en avait deux ou trois qu'il soignait comme ¢a.

This testimony counsel for the Crown maintains
affords some evidence that procuring abortion was
systematic with the accused.

In Pollard’s Case (1), basing its decision on Rex v.
Bond (2), the Ontario Court of Appeal held that testi-
mony similar to that given in the case at bar by Bern-
adette Cleremont née Cloutier and Laetitia Cloutier
had been improperly admitted in the absence of other
evidence of a system of the existence of which a single
prior criminal aet of the same kind would not afford
any proof. '

In Makin v. Attorney-General for New South Wales
(3), at p. 65, Lord Herschell formulated the rule in
these terms, which have been accepted as authoritative
in all subsequent cases:—

It is undoubtedly nct competent for the prosecution to adduce
evidence tending to shew that the accused has been guilty of criminal
acts other than those covered by the indictment, for the purpcse of
leading to the conclusion that the accused is a person likely from his
criminal conduct or character to have committed the offence for which
he is being tried. On the other hand. the mere fact that the evidence
adduced tends to shew the commission of other crimes does not render
it inadmissible if it be relevant to an issue before the jury, and it may be
so relevant if it bears upon the question whether the acts alleged to
constitute the crime charged in the indictment were designed or acci-
dental or {0 rebut a defence which would otherwise be open to the accused.

This language is expressly approved of by the House
of Lords in Rex v. Ball (4). In Rex v. Wyatt (5), Lord
Alverstone, after citing it, quoted from the judgment
of Lord Russell of Killowen C.J. in Reg. v. Rhodes (6), at -
p. 81, the following passage:—

It seems to me quite clear that if the transactions with Elston and
Chambers had taken place before that with Bays at a period not too
remote, the evidence of Elston and Chambers would have been ad-
missible against the prisoner.

(1) 19 Ont. L.R. 96. (4) [1911] A.C. 47.
(2) [1906] 2 K.B. 389. (5) [1904] 1 K.B. 188.
(3) [1894] A.C. 57. “ (6) [1899]1Q.B. 77.
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The transactions with them were similar to that charged
in the indictment. At p. 193 Lord Alverstone con-
cludes:—

The evidence objected to was clearly admissible as tending to
establish a systematic course of conduct on the part of the accused
and as negativing any accident or mistake or the existence of any reas-
onable or honest motive.

b3

“These last words,” says Jelf J., in Rex v. Bond

(1), at p. 412, “are equivalent to and confirm Lord
Herschell’s expression
to rebut a defence which would be otherwise open to the accused.

As Darling J. points out in the same case, at p. 409,
Lord Herschell did not mean

that such evidence might be called to rebut any defence possibly open
but of an intention to rely on which there was no probability whatever.
Here, however, the evidence was called to overthrow a defence already
set up and admitted to be the defendant’s answer to the charge.

In the latest reported case that I have found, Rex
v. Thompson (2), Lord Reading C.J. said, at p. 632:—

There is no doubt as to the principles of law applicable to this case;
they are well settled and in recent years have been frequently discussed
and approved, and notably by the Judicial Committee of the Privy
Council, in Makin v. Attorney-General for New South Wales(3), and by
the House of Lords in R. v. Ball(4). The general rule is that the evi-
dence tendered must be relevant {o the charge for which the accused is
being tried. If the evidence merely proves, or tends to prove, that the
accused is of such evil character or disposition that he is likely to have
committed the offence charged against him, it is irrelevant and is inad-
missible. If 7 tends fo prove that the accused commitled the crime charged
against him it is relevant and admissible, notwithstanding that inci-
dentally it may also prove, or tend to prove, that the accused is a pergon
of criminal or immoral character or disposition. Reg. v. Ollis (per
Channell J.) (5); Perkins v. Jeffery (6). The difficulty lies in the
application of this general rule to particular cases.

This judgment was affirmed in the House of Lords, 13
Crim. App. R. 61(7).

(1) [1906] 2 K.B. 389. (5) [1900] 2 K.B. 758, at pages
(2) [1917] 2 K.B. 630. 781, 782.
(3) [1894] A.C. 57. (6) [1915] 2 K.B. 702, at page

(4) 11911] A.C. 47. ' 707.
: (7) [1918] A.C. 221.
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In Rex v. Boyle and Merchant (1), at p. 347, the same
learned Chief Justice, discussing the admissibility
against a defendant charged with demanding money
with menaces of evidence of other recent transactions
similar in all respects to that charged, said

We think that the ground upon which such evidence is admissible is
that it is relevant to the question of the real intent of the accused in doing
the acts. Its object is to negative such a defence ag mistake or accident
or absence of criminal intent and to prove the guilty mind which is the
necessary ingredient of the offence charged. * * * In the recent case
of Mason v. Rez(2), this court followed the decision in Reg. v. Rhodes(3),
and caine to the conclusion that the evidence of gimilar transactions

subsequent to the charge was admissible in order io rebut the defence
set up.

Avory J., quoting the foregoing language with ap-
proval in delivering the judgment of the Court of
Criminal Appeal in Perkins v. Jeffrey (4), at p. 708, pre-
ceded it with this statement:—

But it i, we think, open to doubt whether evidence is admissible
toprovea “‘system or course of conduct’’ unless it is relevant to negative
accident or mistake or to prove a particular intention.

In Rex. v. Shellaker(5), on a prosecution for unlaw-
fully and carnally knowing a girl under 16, evidence of
previous acts and conduct of the accused tending to
shew that he had previously had connection with the
girl was held admissible, as Isaacs C.J. said, citing Reyg.
v. Ollis (6), for the purpose of shewing intent. See too
Rex v. Smith, (7); Reg. v. Francis (8) ; Archbold’s Crim-
inal Pleading Evidence and Practice, 25th ed. (1918),
345 et seq. Roscoe’s Criminal Evidence, 12th ed.,
p. 80. '

In Rex v. Fisher (9), Channell J., speaking for the
Court of Criminal Appeal, said at p. 152:—

(1) [1914] 3 K.B. 339. (5) [1914] 1 K.B. 414.
(2) 10 Cr. App. Rep. 1€9. (6) [1900) 2 K.B. 758.
(3) [1899] 1 Q.B. 77. . (7) 84 L.J. K.B. 2153.
(4) [1915] 2 K.B. 702. (8) 30 L.T. 503.

(9) [1910) 1 K.B. 149.
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The principle is clear, however, and if the principle is attended to
1 think it will usually be found that the difficulty of applying it to a
particular case will disappear. The principle is that the prosecution
are not allowed to prove that the prisoner has committed the offence
with which he is charged by giving evidence that he is a person of bad
character and one who is in the habit of committing crimes, for that
is equivalent to asking the jury to say that because the prisouner has
committed other offences he must therefore be guilty of the particular
offence for which he is being tried. But if the evidence of other offences
does go to prove that he committed the offence charged, it is admissible
because it is relevant to the issue, and it is admissible not because, but
notwithstanding that, it proves that the prisoner has committed
another offence.

And at p. 153:

If all the cases had been frauds of a similar character shewing a
systematic course of swindling by the same method, then the evidence
would have been admissible.

The passage first quoted from the Fisher Case (1) is
approved in Rex v. Rodley (2), at p. 472. In Rex v.
' Ball (3), a case of incest, the House of Lords upheld
the admission of evidence of previous incestuous re-
lations between the defendants to establish, as Lord
Loreburn C. says, at p. 71, that

the proper inference from their occupying the same bedroom and the
same bed was an inference of guilt or—which is the same thing, in
another way—that the defence of innocent being together as brother
and sister ought to fail.

This, says Avory J. in Rez v. Rodley (2), at p. 473,

comes within the rule previously indicated that (such) evidence is
admissible to rebut a defence really in issue.

In Reg. v. Ollis(4), the defendant was charged with
obtaining money on three worthless cheques. To
prove guilty knowledge the prosecutor on a former
charge against the accused (of which he had been ac-
quitted), based on a like use of a single worthless
cheque, was called and gave evidence that he had been
induced to give the accused his cheque by a false repre-
sentation that another cheque taken in exchange was

(1) [1910] 1 K.B. 149. (3) [1911] A.C. 47.
(2) [1913] 3 K.B. 468. (4) [1900] 2 K.B. 758.
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good. A strong court held the evidence admissible,
Lord Russell of Killowen C.J. saying, at p. 76:—

It is impossible to say that all these facts were not relevant as
shewing an intention to defraud. The fact of the dishonour of the first
cheque might, and perhaps ought to, have been capable of explanation,
but it is impossible to say that it was not relevant.

Channell J., at p. 782, gives a very apt illustration
of the principle as applied to a case of passing counter-
feit coin.

In part the syllabus in The People v. Hodge (1),
reads as follows:—

Where defendant on trial for manslaughter in procuring an abortion,

- admitted the abortion, but claimed that he believed that the operation

was necessary, and that he performed it without criminal intent,
evidence that he had performed a similar operation on another woman
for the purpose of producing an abortion was admissible on the issue
of intent.

See too The People v. Seaman (2), at p. 357 et seq..

I do not cite Reg. v. Dale (3), referred to by Mr.
Justice Cross, because, although very much in point,
and an opinion of Charles J., whom Lord Alverstone in
Rex v. Thomson (4), at p. 22, speaks of as ‘““a great
authority,” it has been adversely commented upon by
that learned Chief Justice at p. 396 and by Lawrence J.,
at p. 424, in Rex v. Bond (5), the case which probably
calls for the most careful consideration.

That case involved a charge similar to that now
before us. The accused had admitted to Crown wit-
nesses that he had used instruments on the complainant
but “suggested’”’ that it was for a lawful purpose and
with no eriminal intent.

That was substantially his defence. The evidence
of one Taylor, that he had performed a like operation
upon her to procure a miscarriage, was admitted to-
shew criminal intent. She added, however, that the

(1) 141 Mich. 312. . (3) 16 Cox C.C. 703.

(2) 107 Mich. 348, (4) [1912] 3 K.B. 19.
(5) [1906] 2 K.B. 389, at p. 398
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accused had told her ‘“he had put dozens of girls right.”
The judgments are very carefully and, if I may be per-
mitted to say so, as was usual with that learned judge,
very accurately analysed by Osler J.A. in Rex v. Pollard
(1), with the probable exception of that of A. T. Law-
rence J. As Mr. Justice Osler says, at p. 99—

The point (in Pollard’s Case(1)) was not actually decided in the re-
cent case of The King v Bond(2), but it would seem from the opiniong
of the majority of the judges who took part in the decision that the
evidence was not in the circumstances admissible. * * * In the case
before us the evidence of system which carried the day against the
accused in The King v. Bond (supra), or anything approaching it,
which would let in proof of a single prior criminal act as part of a
system is wanting; and therefore, in my opinion, the couviction of
the prisoners cannot stand (p. 102).

The evidence of system referred to was the state-
ment of the prisoner in the Bond Case(2) made to the

Crown witness Taylor that, ‘he had put dozens of girls -

right.”  Pollard’s Case(1), therefore, is authority for the
admissibility on the issue of intent of proof of a single
prior criminal act of like nature provided some proof is
first given of a system of which it may form part.

Of the seven judges who heard the appeal in the
Bond Case(2), two, Alverstone C.J. and Ridley J.,
thought the evidence of the prior act inadmissible
apparently because the defence was. not accident or
mistake and the evidence of system was in their opinion
insufficient.

Jelf J. and Darling J. thought the evidence ad-
missible without reference to the statement of the
accused as to his treatment of dozens of other girls,
and that the fact that it was a single instance affected
only its weight and not its admissibility. The reason-
ing of Darling J., at pp. 409-10, is very cogent. He
concludes:—

Taylor’s evidence went to prove that, contrary to the defendant’s
allegation in defeace as to his being engaged in doing a lawful act, he

(1) 19 Ont. L.R. 96. (2) [1906] 2 K.B. 389, at p. 398.
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was doing a thing which, in his view, was apt to procure abortion, and
that because it was so he had already done it with that unlawful avowed
knowledge and purpose. This evidence, therefore, tends to prove that
the defendant had, in repeating his {ormer conduect, an intention
different from that alleged by him in his defence, so it is not foreign
to the point of it nor less relevant because it goes to prove the charge
in the indictment.

Jelf J., at p. 413, says:—

Upon the question whether there was or was not a design on the
prisoner’s part to procure the miscarriage of Ethel Jones evidence that
on another occasion he had dene the same thing with similar instru-
ments under similar circumstances with that design upon another girl
seems to me to have a definite bearing. The fact that only one other .
case was brought forward and that case nine months old, goes in my
mind, only to the weight, and not to the admissibility of the evidence
The subject of inquiry is the state of mind of the prisoner when he
used the instruments upon Ethel Jones and the improbability that on
one occasion under precisely similar circumstances he should have the
design to procure a miscarriage, and on the other occasion should have
another and an innocent object would tend to shew (and that is all
that is necessary) that he had the bad design in regard to Ethel Jones.
Of course, if instances are multiplied, the weight of the evidence is
greatly increased, and if a system is shewn it may be irresistible. But
to my mind it is quite unnecessary to shew a system which is only a
question of degree.

Kennedy J., if there had not been anything more,
would have excluded the evidence of a single prior act
done nine months before as affording no just ground of
an inference of guilty intent in the case on trial. Citing
Reg. v. Cooper (1), at pp. 549-50, however, he thought
the statement made by the prisoner to the witness
Taylor could not be excluded and amounted to proof
of a course of conduct sufficient to render proof of
the prior operation admissible as evidence of an act
that formed part.of such course of conduct and warrant-
ing an inference of a systematic pursuit of the same
criminal object. A single instance of a former similar
offence is in his opinion relevant without proof of sys-
tem only to rebut a defence of accident or mistake.

I confess my inability to understand how evidence

(1) 3 Cox C.C. 547.
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of a single prior similar act can be relevant to an issue
of design versus accident or mistake, if it be wholly
irrelevant to an issue of criminal versus innocent
intent. .

A. T. Lawrence J., as I read his judgment, dis-
tinctly held evidence of the former offence admissible
asrelevant on the issue of intent. He says, at p. 420:—

The relevance depends upon the issues actually in contest; when-
ever it is in issue whether the prisoner, though he did the act alleged,
did it without any intention, i.e., accidentally, or without any criminal

intention, 7.e., innocently, such evidence may be given.
* & * % * * * *# *

If the act charged is manifestly an intentional act, but the defence
is that it was honestly or properly done, such evidence is admissible to
rebut this defence by shewing knowledge of some fact essential to guilty
knowledge or by shewing that in other cases similar acts have been
committed by the prisoner by the like means under the like circum-
stances. The number of cases and the peculiarity of the circumstances
tend to shew the improbability of the innocent intention (p. 421).

The mind of the prisoner can only be revealed by his words or by
his acts. It is in many cases impossible to form a sound conclusion
upon the state of his mind at a given moment, unless his words and
acts under similar circumstances are subjected to investigation. It is
for this reason that I think the words of Lord Herschell—“to rebut a
defence which would otherwise be open to the accused”’—are an
essential part of the proposition of law. This idea is also expressed by
Lord Alverstone C.J. in Rex v. Wyait (1), when he says that such
evidence is admissible as negativing any accident or mistake or the
existence of any reasonable or honest motive.

Any statement of the law which omits this latter part of the prop-
osition would seriously eramp the administration of justice and cannot
be supported upon principle.

* * * &* * £ * £ *

In all cases in order to make evidence of this class admissible there
must be some connection between the facts of the crime charged in the
indictment and the facts proved in evidence. In proximity of time, in
method, or in circumstances there must be a nexus between the two
gets of facts otherwise no inference can be safely deduced therefrom
(p. 424).

The learned judge concluded —

It is impossible without reversing a long series of cases to say that
the evidence of Taylor was not admissible. It shewed that the illness
of the prosecutrix was the result of design, and not of accident; it
shewed that the prisoner'’s scheme or system when the indulgence of

(1) [1904] 1 K.B. 188 at p. 193.
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his passions had got girls into trouble was to use these instruments
upon them to relieve himself from the burden of paternity; i tended
to rebul the defence he sel up of an innocent operation, and io negative
any reasonable or honest motive for is performancs.

It seems to me with respect, to be reasonably clear
that Mr. Justice Lawrence agreed with Darling and
Jelf JJ. rather than with Kennedy and Bray JJ., as
Mr. Justice Osler appears to have thought.

No doubt, however, as put by Osler J.A., it was

the evidence of system which carried the day against the accused in
The King v. Bond(1). '

It led Kennedy and Bray JJ. to hold the evidence in
question admissible thus supporting the conclusion of
Darling, Jelf, and Lawrence JJ. in favour of dismissing
the appeal. While the Bond Case (1), therefore,
cerfainly cannot be cited as an authoritative decision
for the admission of evidence of the commission by the
accused of another similar offence, if unaccompanied by
some other similar evidence of system, to prove criminal
intent where that is in issue, or to rebut a defence of
innoeent or lawful purpose, the reasoning of Darling,
Jelf, and Lawrence JJ. seems to me unanswerabie.
With Jelf J. I am of the opinion that whatever ob-
jection there may be to evidence of a single other
similar offence goes to its weight only and not to its
admissibility. It

tends to rebut the defence (of innocent purpose) which would be
otherwise open to the accused

(Makin v. Attorney-General for New South Wales(2))—
to rebut the defence set up,
(Mason v. Rex(3))—

to rebut a defence really in issue,

(Rex v. Rodley(4))—

(1) [1906] 2 K.B. 389. () 10Cr. App. R. 169.
(2) [1894] A.C 57. (4) [1913] 3 K.B. 468.
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to overthrow a defence already set up and admitted to be the defen-
dant’s answer to the charge

Rex v. Bond(1), per Darling J.—

Its object is to negative the defence of absence of
criminal intent (Rex v. Boyle and Merchant (2)), to
establish that the defence of innocent conduect should
fall (Rex v. Ball (3)), to prove a particular intention
(Perkins v. Jeffrey(4)). With Lord Russell C.J. Ifind it
impossible to say that such evidence is not relevant
(Reg. v. Ollis(5)), inasmuch as it tends to make more
probable the criminal intent regarding which, in view
of the defence set up, it was essential that the Crown
should not leave room for reasonable doubt. How far
it does so is a question of degree which affects its
weight not its admissibility; see the speech of Lord
Atkinson in Rex v. Thompson (6), at p. 72.

But while I think the evidence of the Cleremont
and Cloutier women was admissible without and apart
from any evidence of system, we have in the passage
quoted from the testimony of Alice Vachon, an ad-
mission by the accused of his practice or system of
procuring abortions quite as clear and strong as was
_ that deposed to by the witness Taylor in the Bond
Case(1) and deemed sufficient by Kennedy and Bray JJ.
to render admissible evidence of another like offence
committed by the accused. The evidence here is of
two like offences in the commission of which the method
pursued was so similar to that adopted in the accused’s
treatment of Alice Vachon that the necessary nexus is
clear notwithstanding that they took place, one, two
years, and the other, four or five years before.

The admissibility of the evidence could probably be

(1) [1908] 2 K.B. 389. (5) [1900] 2 K.B. 758.
(2) [1914] 3 K.B. 339. (6) 13 Cr. App. R. 61; [1918]
(3) [1911] A.C. 47. A.C. 221, 229, 231.

(4) [1915] 2 K.B. 702.
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upheld also on the ground that it is corroborative of
the testimony of Alice Vachon that the accused had
told of having treated other girls in the same manner.
Rex v. Chitson (1).

" The weight of the testimony was, of course, for the
consideration of the trial judge in this case, as it would
have been for that of a jury had the trial been by jury.
I entertain no doubt whatever that the evidence ob-
jected to was admissible.

Nor have I any doubt that the evidence was prop-
erly received in rebuttal. It was offered to meet the
defence of innocent purpose put forward by the accused.
While such a defence was always open, there was no
probability of its being set up until the prisoner gave
his testimony. It was then actually in issue. Rex v.
Bond (2), at pp. 409, 420. The evidence was offered
to rebut the respondent’s denial of criminal intent and,
according to the view stated in a very recent criminal
case, could not properly have been admitted for that
purpose until that defence was definitely put forward.
Avory J. in delivering the judgment of the Court of
Criminal Appeal in Perkins v. Jeffery(3), said, at p. 708:

Having regard to what was said in the House of Lords in the case
of Rex v. Christie (4), as to the practice in a criminal case of guard-
ing against the accused being prejudiced by evidence which though
admissible would probably have a prejudicial influence on the minds
of the jury out of proportion of its true evidential value, we think that
such evidence as to other occasions should not be admitted unless
and until the defence of accident or mistake, or absence of intention
to insult, is definitely put forward.

But as Osler J.A. said in Rex v. Pollard (5), at p.
103, in answer to the contention of the appellants that
the evidence objected to, if admissible, should have
formed part of the Crown’s case in the first instance
and that it was erroneous to admit it in reply:—

(1) {1909] 2 K.B. 945. (3) [1915] 2 K.B. 702.

(2) [1906] 2 K.B. 389. (4) [1914] A.C. 545.
(5) 19 Ont. L.R. 96.
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In my view, however, the point is of no importance. If admissible
at all, the evidence might, by leave of and in the diseretion of the trial
judge, be given at either stage of the case for the purpose of disproving
honesty of motive, if that were the defence relied upon, or.of rebutting
a defence of accident or mistake, or to contradict the defendant on a
point material to the charge, as in The King v. Higgins (1).

In Rex v. Crippen (2), the Court of Criminal Appeal
held that:

Where evidence which is relevaot to the issue is tendered by the
prosecution to rebut the case set up by the defence it is for the judge
at the trial to determine in his discretion whether such evidence should
be allowed to be given or not. Even if the judge exercised his discretion
in a way different from that in which the Court of Criminal Appeal
would have exercised it, that affords no ground for quashing the con-
vietion of the prisoner. If, however, it is shewn in any case that the
prosecution has done something unfair which has resulted in injustice
to the prisoner the Court of Appeal may interfere.

Here the learned judge when admitting the testi-
mony of Cleremont and Clouthier definitely informed
the defendant that he would have the fullest oppor-
tunity of meeting it by calling any further evidence he
might wish in sur-rebuttal and offered him an adjourn-
ment for that purpose;and the defendant actually gave
evidence in contradiction of that given by those
witnesses.

Not only was the evidence in' my opinion properly
admitted but every care was taken that the accused
should suffer no possible injustice by its reception in
rebuttal. . 3

The appeal fails and should be dismissed.

BropEUR J.—I am of opinien that this appeal
should be dismissed with costs. The reasons for judg-
ment of Mr. Justice Anglin and of Mr. Justice Lemieux
having been communicated to me, I concur in those
reasons. ‘

r

- Lemirux C.J. (ad hoc).—On the 15th May, 1917,
Brunet, a physician, was convicted, before Judge

(1) 7 Can. Cr. Cas. 68. (2) 27 Times L.R. 69.
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Choquette, at Quebec, of practising abortion on the
person of one Alice Vachon, and sentenced for such

crime to five years in the penitentiary (303 Crim.
Code).

Before passing sentence, the judge at Brunet’s re-
quest reserved for the decision of the Court of King’s
Bench, the two following questions:—

1. Whether the presiding judge had jurisdiction to hear and deter-

_mine the case;

2. Whether certain evidence adduced in rebuttal by the Crown was
legal or not. ]

Appellant Brunet has contended, as well before the
Court of King’s Bench as before the present court, that
Judge Choquette had no jurisdiction to hear and deter-
mine the case and that the evidence in reply put in by
the Crown was illegal and prejudicial to the accused
inasmuch as the trial judge had relied on such evidence
to convict the appellant. '

First Question.
Validity of the evidence in rebuttal or in reply
adduced by the Crown.
As stated in the record of the reserved case, it was
proved by the prosecution that the accused had, on
the 13th, 14th, 15th and 16th days of July, 1916, used

" eertain surgieal instruments on the person of one Alice

Vachon, an unmarried female, who was pregnant at
the time, for the purpose of procuring her miscarriage.
The Crown, in making its proof in chief, adduced the
evidence of the girl upon whom the illegal operation
had been performed as well as medical evidence of the
symptoms of Alice Vachon and of the mutilated con-
dition of fhe feetus and then rested its case.
" Brunet, the accused, thought proper to be examined
in his own behalf and stated, as a witness, that the
instruments used by him on the person of Alice Vachon
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were so used for a lawful purpose and without any
criminal intent.

In order to repel such criminal intent which the
girl’s evidence would fasten on him, the following ques-
tion is put to Brunet by his attorney :—

Q.—At all the visits which Alice Vachon made to you, she has
sworn that you had worked in her body with certain instruments to
bring about abortion, at almoest every one of her visits, exeept in the
afternoon; I ask you, is that true or not?

A.—TI did not use instruments to bring about abortion, but I used
ingtruments to produce disinfection.

In cross-examination, he was asked by the Crown
if it was not true that, in 1914, he had procured the
misearriage of two females living on Bridge St., Quebec
city.

Following are the questions asked him in that con-
nection as well as his answers thereto:—

Q.—Now, did you nct either procure the abortion of two young
girls residing on Bridge St. in the fall of 19147 Question objected to.
Question allowed. A.—It was not done, that is sure.

Q.—I put you the question whether, in the fall of 1914, you did not
procure the abortion particularly of a girl residing on Bridge St.?
" Question objected to. Objection reserved. A.—I do not recollect
that. .

Q.—Will you swear that that did not happen? A.—I would have
to see the peison to be able to tell.

Q.—You cannot remember? A.—Why no; in 1914, I do not
remember.

The Crown, in reply or in rebuttal, heard, as wit-
nesses, two women, Laetitia Cloutier and Bernadette
Clouthier, who testified that the appellant had procured
the miscarriage of each of them, some few years before,
by methods which resembled those described by Alice
Vachon as having been applied to her.

Brunet, heard as a witness in his own behalf, ex-
pressly admits having used instruments on the person
of Alice Vachon; he denies however that it was with
the criminal intent of procuring abortion, but states,

on the contrary, that it was for disinfection purposes.
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Brunet’s assertion was obviously intended to excul-
pate himself and to repel or disprove all evidence tend-
ing to shew that he had employed such instruments
for abortive purposes.

Under such circumstances, was the Crown entitled
to contradict Brunet; to rebut his affirmation and to
examine, in reply, witnesses to shew that Brunet, with
a criminal intent, that of causing abortion, had per-
formed, on those very witnesses, similar practices, using
instruments like those used in the case of Alice Vachon?

In this matter of evidence in reply, the rule adopted
by all the English authors is that such evidence must
not be confirmatory: Evidence in reply must, as a
general rule, be strictly confined to rebutting the de-
fendant’s case and must not merely confirm that of the
plaintiff or prosecutor.

Brunet’s contention, as embodied in his testimony,
that he had used certain instruments on the person of
Alice Vachon not with a view to determining abortion
but in order to produce disinfection, purported on his
behalf the allegation of a certain fact intended to estab-
lish his good faith and dismiss any eriminal intent.

Such his claim amounted to a special plea based on
a special fact which the Crown, in the examination in

chief, could not anticipate. That theory of the dis-
infection constituted a new fact which the Crown had
the right to disprove or rebut by evidence in reply of
other facts excluding good faith , that is to say, of similar
practices previously performed by the accused, on other
persons, for a like eriminal purpose.

Such evidence was not confirmatory of the pros-
ecutor’s case, but was evidence the nature and intent
of which was to rebut the defendant’s case and pre-
tensions.

Jurisprudence or at least a list of judgments are to
the effect that the evidence to prove in reply or in re-
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buttal against the accused similar acts committed by
him on other occasions is legal, when the defence of
absence of intent to commit a crime is definitely put
forward. It has been decided that such evidence was
admissible upon three grounds: to establish design, to
rebut the defence of accident, mistake or lack of
criminal intent, and as shewing a systematic course of
. eonduct.

As said in Perkins v. Jeffery (1):

There is an essential difference between evidence tending to shew
generally that the acecused had a fraudulent or dishonest mind, * *
and evidence tending to shew that he had a fraudulent or dishonest
mind in the particular transaction, the subJect matter of the charge,
then being investigated.

In the most recent criminal law treatise entitled
Outlines of Criminal Law, published by Kenny, Pro-
fessor of the Laws of England, 8th ed., p. 354,
we find the following doctrine expounded :—

Nor is there, even in English law, any intrinsic objection to giving
evidence of the prisoner having committed other crimes, if there beany
special circumstance in the case to render those crimes legally relevant.

* * £ 3 * * * * * *

‘Whilst the fact of a prisoner having committed other similar offences
i8 not relevant to the question whether he committed the actus reus of
which he is accused now, yet, so soon as this acius reus has been fully
established, evidence of those previous offences may well be relevant to
the question of his state of mind in committing this act (his mens rea) if
the defendant do actually raise that question (Rex v. Rodley) (2).
Such evidence was originally admitted only in exceptional offences
where a denial of mens rea was peculiarly easy, like embezzlement or
false pretences. But now the admisgibility is recognised as a general
rule in no way limited to peculiar classes of crime.

And the author quotes a number of cases where
decisions were rendered supporting that principle.

On that ground, we find: that the evidence in reply-

adduced by the Crown through the two girls Leatitia
and Bernadette Clouthier was legal inasmuch as such
evidence was not confirmatory of the prosecution’s
case, but was meant to disprove or deny the assertion

(1) 11915] 2 K.B. 702 at p. 708. (2) 9 Cr. App. R. 69at p. 75.
8
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made under oath by Brunet, of a new fact intended to
establish his good faith; that such evidence was further
legal inasmuch as it exposed or purported to expose
Brunet’s perverse or criminal mind in his practices or
in his use of instruments on the person of the Vachon
girl, to procure her abortion, by reason of the fact that,
for a like criminal purpose, he had previously performed
in a similar way on the Clouthier girls.

Second Question.

* Had Magistrate Choquette proper jurisdietion to
hear and determine the case?

Magistrate Choquette, who tried and convicted
Brunet, is a Judge of the Sessions of the Peace, but his
jurisdiction as such is subject to a particular condition,
that is to say,he may sit only in the case of absence or
inability to act of Judge Langelier, who is the regular
Judge of the Sessions of the Peace, in and for the Dis-
triet of Quebec.

Brunet’s contention is that Magistrate Choquette
has heard and determined the information with which
he was charged without due power or jurisdiction so to
do, owing to the fact that, at the time of the trial,
Judge Langelier was not absent, but that, on the con-
trary, he was then present in his chambers, at the
court house, Quebec city, and furthermore that the
condition to which Magistrate Choquette’s jurisdiction
is subject, 7.e., the absence of Judge Langelier, does not
appear in the record.

All the proceedings had in the Brunet case before
Magistrate Choquette bear, as a head-line, the state-
ment that Magistrate Choquette is sitting in the
absence and owing to the absence of Judge Langelier.

Such declaration in the record is supposed to be
true or implies & presumption pro tantum of truth, to
wit: that Judge Langelier was juridically absent for
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reasons deemed valid which it is not our province to
question or appreciate. Such presumption pro tantum
could of course be nullified and superseded by a stronger
presumption or by legal evidence, offered in the usual
way of legal debate, in support of a plea declining the
jurisdiction of the court. .

‘No such declinatory plea was ever urged in this
matter. ) '

We read, in Broom’s Legal Maxims, p. 722, that

where acts are of an official nature, or require the concurrence of official
persons, a presumption arises in favour of their due execufion. In
these cases the ordinary rule is omnia presumuniur rite et solleniter esse
acta donec probetur in contrarium, everything is presumed to be rightly
and duly performed until the contrary is shewn. The following may
be mentioned as general presumptions of law illustrating this maxim—
that a man; in fact acting in a public capacity, was properly appointed
and is duly authorised so to act; that the records of a court of justice

" have been correctly made, according to the rule, res judicata pro verifate
accipitur; that judges and jurors do nothing causelessly and malici-
ously; that the decisions of a court of competent jurisdiction are well
founded, and their judgments regular, ete.

The statute, when referring to the absence of Judge
Langelier, making conditional upon such absence the
jurisdiction with which Magistrate Choquette is vested,
uses a word which must be construed in a broad and
liberal acceptation. The word ‘“‘absent” does not
mean “physically away from the district or the court
house.” The juridical construction of that word ‘“‘ab-
sence” rather implies non-presence of the judge on the
bench or in the court-room. The reasons for the
judge’s absence from the hench or the court-room may
be numerous and may consist in relationship to either
of the parties in the case, in having expressed his opinion

on the matter at issue, in his feeling temporarily indis-

posedl and in so many other reasons ejusdem generis
as may induce the judge to abstain from attendance
on the bench or in the court-room. ‘

It is Judge Langelier himself who, in such instances,
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appreciates the validity of the reasons of his absence.
He is not bound nor called upon to make a statement
in writing as te his absence and his reasons therefor or
to fyle same in the record, in order to vest Magistrate
Choquette with the necessary jurisdietion.

Such absence was sufficiently established by the
statement heading the proceedings in the case: “‘present,
Hon. Judge Choquette, in the absence of Judge Lange-
lier.”

The following decision seems to conform to the
spirit of the statutory enactment under discussion as
well as to common sense: ‘‘Absent” as used in Acts,
1888, p. 64, authorising the Chief Justice to hold court
in the absence of a law judge means non-presence in the
courts. When the law judge is temporarily away, he
must be presumed to be away by reason of some ina-
bility to attend, and he is absent in the statutory
sense. The State v. Engeman (1), from Words and
Phrases Judicially Defined, vol. 1, p. 35.

At the time when the reserved case was argued bef
fore the Court of King’s Bench, the Crown fyled a
sworn declaration wherein Judge Langelier stated that
it was to his knowledge and with his consent that
Magistrate Choquette had tried the Brunet case..

Such statement, supposing it were valid or necessary,
would go to shew that Judge Langelier had agreed that
the case be heard by Magistrate Choquette, because,
obviously, for one reason or another deemed legitimate,
he himself did not want to act. The above declaration
would also preclude any supposition that Magistrate
Choquette might have interfered in the case or arro-
gated to himself powers and jurisdiction with which he-
was not legally vested.

.- (1) 23 Atl. Rep. 676; 54 N.J. Law 247.
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In this' affair, after Brunet had been sentenced,
there took place certain formalities which, unless
sternly discountenanced and reproved by our courts of
justice, might lead to serious mishaps of a nature to
interfere with the administration of justice in eriminal
matters. ‘ '

Two months after the séntence, a clerk in the office
of the Court of Sessions of the Peace gave his affidavit
wherein he stated that Judge Langelier was present in
court while Brunet was being tried. That clerk had no
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authority to make such declaration which had and -

could have no legal weight or value whatever. It could
not avail as against the oft-repeated statement con-
tained in the record that Magistrate Choquette had

acted in the absence of Judge Langelier.
Other affidavits were also produced either to deny

or corroborate the entry made in the record anent the
absence of Judge Langelier. Such affidavits were not

and could not be of any consequence in the decision of -

the reserved case. If really Magistrate Choquette had
'no jurisdiction, if he usurped the functions which he
~ then exercised, there was but one way, during the trial,
to dispute his jurisdiction and that was by special plea,
or exception. And if such want of jurisdiction only
came to appellant’s knowledge after his conviction, he
could yet complain by urging the usual grounds, which
he utterly failed to do.

We consequently find that Magistrate Choquette

had due jurisdiction to hear and determine the case.
I am for dismissing the appeal.

Appeal dismissed.
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RICHARD ROBERT SHORTEN...... APPELLANT;
AND
HIS MAJESTY THE KING.......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Criminal  law—Indecent assault—Evidence—Complaint elicited by
questions—A dmissibility—Corroboration—Criminal Code, s. 1003.

The appellant was indicted for an indecent assault on a girl of seven
years of age. At the trial evidence was admitted of the answers
given by the girl to questions put by her mother immediately
on her return home after the assault, the mother promising not
to spank her if she told the whole truth.

Held, that the evidence was properly admitted as corroborating the
credibility of the girl (who told what had happened without being
sworn), as required by section 1003 of the Criminal Code.

Held, also, that the mother’s promise not to punish the child did not
make what she said her ““ assisted story.”

APPEAL from the judgment of the Supreme Court of
Saskatchewan, rendered on a case reserved for the
opinion of the court by the trial judge.

The appellant was charged with carnally knowmg
Olive King, a girl of seven years of age.  The evidence
shewed that he met her and another girl of five years .
of age on the street and brought them into an empty
house where the offence is alleged to have taken place.
Both little girls made statements in court but did not
give evidence under oath.

The mother of the girl gave evidence as to the
answers given by her daughter when she was asked to
explain the reasons of her prolonged absence; and
the mother admitted having promised-not to spank
ber if she would tell the whole truth.

*PrEsENT:—Sir Charles Fitzpatrick, C.J. and Davies, Idington,
Anglin and Brodeur J.J.

*
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The questions for decision were whether the evi-
dence of the girl was ‘‘corroborated by some material
evidence in support thereof implicating the accused,”
as required by section 1003 of the Criminal Code, and
whether the statements made by her to her mother
were ‘‘spontaneous.”’

C. J. Bethune for the appellant cited The King
v. McGivney(1).

Harold Fisher for the respondent referred to Rex
v. Gray (2); The King v. Daun (3); Rex v. Scheller
(4); and The King v. Burr(5).

Tar CHier Justice:—I am of opinion that the
statement of the child made to her mother immediately
on her return home after the assault was properly
admitted. It is true that the mother, irritated and
alarmed at the prolonged absence of her daughter, was
obliged to persuade her to explain the reason of that
absence; but nothing that was said can be construed
as questions of an inducing or intimidating character.
The child understood that she was expected to explain
the cause of her absence and nothing more.

There is also corroboration in other particulars, as
pointed out by my brother Idington, and I have no
doubt of the sufficiency of the proof of identification.

Davigs J.:—The only doubt I entertained in this
case of the admission in evidence of the young girl
Olive King’s statement to her mother as to what the
prisoner had said and done to her arose, not from the
fact that some natural and reasonable questions were
put to the child by her mother which elicited the

(1) 22 Can. Cr. Cas. 222; 15 (3) 11 Can. Cr. Cas. 244.

D.L.R. 550. (4) 23 Can. Cr. Cas. 1; 16

(2) 68 J.P. 327. D.L.R. 462.
(8) 12 Can. Cr. Cas. 103.

1
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statement in question, but the fact that before making
it the mother had promised not to spank her if she
told the whole truth. I rather doubted whether this
promise was not an inducement to make the statement,
depriving it of being spontaneous.

After reading the evidence of the mother and the
two late decisions of. the Criminal Court of Appeal,
Rex v. Osborne(1), and Rex v. Norcott(2), I am satisfied
the evidence was under all the circumstances properly
received. I am also satisfied that there was sufficient
corroboration of the evidence of the child Olive King

‘to convict the appellant. .

The appeal should be dismissed.

IniNaTON J.:—As the majority of the Court of
Appeal upheld the conviction, the only question within
our jurisdiction and therefore which we can consider
is what the learned dissentient judge may have ex-
pressed as his ground of dissent.

That if I understand him aright was that there
was no evidence of corroboration which, I take it,
means of the story of the little girl who says she was
assaulted, including, of course, the identification of the
appellant as the party implicated.

I think there was sufficient evidence, apart from
that of the other little girl, of corroboration to satisfy
the statute.

It consists of many little circumstances which I
think it needless to dwell upon.

The identification of the appellant is the weakest
part of the case and yet so ample that it could not have
been properly withdrawn from a jury had there been
one in the case.

I think as part thereof that the mother’s entire
story was properly admitted and considered.

(1) [1905] 1 K.B. 551. (2) 86 L.J. K.B. 78.
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I cannot agree with some of the expressions of the
learned judge who gave the judgment of the court
in the case of Rex v. Dunning(l). The question of
the weight to be given the evidence of those whom the
"law in a variety of cases requires to be corroborated
varies so much that I should hesitate to attempt to
define the limits thereof or what question may be put by
a mother to her child. The case of Rex v. Osborne(2),
illustrates the problem of admissibility but only governs
so far as that case decided. FEach case stands on its
own bottom. . ‘ o

Judges must as well as Crown officers ever be on the
.alert in cases of this kind to see that there is no ground
for suspecting the good faith of mothers or others
in putting forward the -charge. The possibility of
inciting the child or other persons to make such a
charge as herein must ever be jealously guarded against.

Once assured of that good faith I should be sorry
to test the admissibility of the evidence by any
requirements upon the expressions a mother may
have used in order to elicit the truth.

Of course the possibility of the child being inno-.

cently as it were misled into an assent to the mother’s
suggestive questions must be guarded against.

That again may come back to the question” of
weight to be given the evidence rather than its
admissibility. )

I do not think such cases as this must necessarily
be governed for example by the rule against accept-
ing admissions of a prisoner when induced by some one
in authority. ,

The appellant’s identification as the man seen
with the children seems complete and is corroboration
which cannot be rejected. '

(1) 14 Can. Cr. Cas. 461. (2) [1905] 1 K.B. 551
9
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I should have preferred to have had related so far
as admissible facts and circumstances the facts which
led the police officer to arrest the accused.

The same line of thought which guided th if
founded on circumstantial evidence might have aided
the court in coming to the right conclusion as to the
implicating of the accused.

It may, as experience teaches me, have been mere

‘ instinct, -as it were, that guided the police officer or

that he was told to get the man seen with the glrlq on
the oceasion in question.

In either such case his evidence could not furnish
further facts.

I think the appeal should be dismissed.

AnGLIN J.:—I think there was evidence in corrobo-
ration of the evidence given by the child. Two wit-
nesses identified the accused as a man who had been
seen with the child not very long before the offence was
committed.., (Rexv. Murray(l) ). He had no business
whatever to be with her. When confronted with the
child, he said:

“You never saw me before—you don’t know me.”
This conduet aids in his identification.

‘The evidence of the child’s statement to her mother
was, in my opinion, admissible. It was made shortly
after the occurrence. It was ‘“‘spontaneous’ in the
sense indicated by Lord Reading C.J. in Rex v.
Norcoti(2). Nothing more than mild persuasion led
to its being made; there is nothing to indicate that it
was ‘ put into her mouth by some one else” or was not

“her own unvarnished and unassisted story.” The

evidence was not inadmissible by reason of the fact
that ‘‘questions were put to the girl to get her to tell

(1) 9 Cr. App. R. 248. (2) 86 L.J. K.B. 78.
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her own story.” Nor does the fact that ‘“the cir- 1918
SnoRTEN

cumstances indicate that but for the questioning there o
would probably have been no voluntary complaint” Ten Kixa.
justify the exclusion of the evidence as was suggested Anglin J.
in Rex v. Osborne(1). T

I would dismiss the appeal.

BrobgUR J.:—I concur with my brother Anglin.

Apg;eql dismissed. _

(1) 74 L.J. X.B 311, at p 315
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GRAND TRUNK PACIFIC COAST)
STEAMSHIP COMPANY (DeFEND- IL APPELLANT;

AND

VICTORIA - VANCOUVER STEVE-

DORING COMPANY (PraINTIF). . } RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Contract—Indemnity clause—M aster and servani—Negligence.

In an agreement under which the respondent contracted to supply
the requisite longshore labour in connection with the ships of the
appellant, who was to supply all necessary gear, an indemnity
clause provided: “That the Steamship Company shall hold the
Stevedoring Company entirely harmless from any and all liability
for personal injury to any of the Stevedoring Company’s employees
while performing labour embraced in this agreement.” The
appellant having failed to supply some wheelbarrows required for
unloading coal, the respondent gave instructions to one
Scott to get them at their own warchouse. Scott, having
met with an accident in doing so, recovered damages from respond-
ent, who then took action against appellant for indemnification
under the above clause.

Held, that Scott, at the time he was m]ured was performing labour
embraced in the agreement.

APPEAL from the judgment of the Court of Appeal
for British Columbia(1), maintaining, upon an equal
division of the court, the judgment of Murphy J.
at the trial(2), by which the plaintiff’s action was
maintained with costs.

The circumstdnces of the case and the questions
in issue are fully stated in the above head-note and in
the judgments now reported.

*PRESENT.—Sir Charles Fitzpatrick C.J., and Idington, Anglin
and Brodeur JJ. and Cassels J. ad hoc.

(1) 38 D.L. R. 468; [1918] 1 W W.R. 196. (2) [1917] 1 W.W.R, 791.
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Geo. F. Henderson, K.C. for the appellant.
Wallace Nesbitt K.C. and C. C. Robinson for the
respondent.

Tae Caier JusticeE.—The case really depends
upon the interpretation of clause 5 of the agreement
between the parties which reads:—

5. That the 8.8. Co. shall hold the Stevedoring Company entirely
harmless from any and all liability for personal injury to any of the
Stevedoring Company’s employees while performing labour embraced
in this agreement.

It has been held and I think rightly that an employee
of the respondents was injured while performing
labour embraced in the agreement. If the workman’s
employment compels him to be at a particular place
when the accident happens, the accident must be taken
to arise out of the employment, although it is not
being contributed to in any way by the nature of the
employment. It is not, I think, disputed that the
accident was due to the respondents’ negligence.

The trial judge held that clause 5 above quoted was
intended and the language used was sufficiently wide
to cover the respondents’ own negligence.

In the appeal court, where there wasan equal
division of opinion, Chief Justice Macdonald thought
that the contract should be construed only to relieve
the respondent of the burden of making compensation
to employees under the ‘“Workmen’s Compensation
Act,” which compensation is payable irrespective of the
employee’s negligence. He relied in support of this
view on the case of Price & Co. v. Union Lighterage
Co.(1), but with all respect I think he has failed to
appreciate the principle on which that decision is
based. Mr. Justice Walton,, the trial judge whose
judgment was approved by the Court of Appeal,
says:—

(1) (1904) 1 K B. 412
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There is a well-established rule of construction applicable to the
present case. The law of England, unlike in this respect the law of the
U.S. of America, does not forbid the carrier to exempt himself by con-
tract from liability for the negligence of himself and his servants; but,
if the carrier desires so to exempt hirnself, it requires that he shall do
80 in express, plain, and unambiguous terrcs.

And this is no arbitrary distinction of the case of
carriers but depends on the fact that a carrier is liable
not only for the due conveyance of goods as he is of
passengers but is also Liable as an insurer of the goods.
It is fallacious to say that the greater liability of
carriers than of other classes of contractors is ‘“merely
a question of degree.”” Under his contract the carrier
has a duty of conveyance for the neglect of which he
is liable, but as an insurer he is liable irrespective of
any.negligence on his part and this is a liability of a
different kind. The rule of construction established
in the case of the contracts of carriers is that the
exemption clause refers to conveyance in contra-
distinction to insurance—that it limits the liability
not the duty. '

But in truth these cases have nothing to do with
the present one, for in all contracts, even including those
of carriers, it is a question of what was the intention of
the parties. Now, I think nothing can be clearer than
the intention of the parties to express in clause 5 of the
agreement under consideration that the respondents
should be relieved of all liability, however occurring,
to any of their employees. Mr. Justice MecPhillips
says that to construe the provision in accordance with
the submission of the appellant would be to render it
wholly illusory; it certainly would restrict its operation
within very narrow bounds, for it cannot consistently
be held to apply even to all cases under the ‘“ Workmen’s
Compensation Act,” since damages may of course be
recovered under this Act where the employer has been
guilty of negligence as well as when he has not.

L
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The wording of this clause of the contract is as
wide as possible and there is no reason for attributing
to the parties any intention of restricting its natural
meaning. I do not think, therefore, the rule of con-
struction adopted for a totally different class of con-
tracts and for reasons which have no application here
can be invoked to restrict such natural meaning.

In my opinion the appeal should be dismissed with
costs.

InineTon J.—The appellant having contracted
with respondent for services to be performed by its
.men, amongst other things, agreed as follows:—

That the Steaméhip Company shall hold the Stevedoring Company
entirely harmless from any and all liability for personal injury to any
of the Stevedoring Company’s employees while performing labour
embraced in this agreement. .

The appellant having failed in its supply of what it
had contracted for, one of the men was sent to get
it from the respondent’s warehouse. He met with an
accident in doing so for which he had recourse against.
the respondent and rightfully recovered damages.
The appellant claims this liability for a personal
injury did not fall within the meaning of what the
contracting parties had in contemplation in the clause
I have quoted.

I cannot so fritter away the very obvious purpose

of such a contract of indemnity. It does not appear
-to me that the appellant can be heard to say that its
own default in making the service more onerous than
it might have turned out can thus escape respon-
sibility. ’

The very obvious purpose of such a contract as in
question was to free the respondent from that incidental
loss that every employer of labour may incur, and in
all probability must incur, by reason of negligence,
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from time to time in the course of executing what he
has undertaken.

The cases relied upon do not seem to me to touch
the question.

If the accident had arisen from something wilful
on the part of respondent then one could hardly say
that it had fallen within the seope of what in reason
was within the contemplation of those making such
a contract.

Nor can I see how the contract, under which the
parties had been operating beyond the period originally
named can be said, as argued for appellant, to have
terminated when they by mutual consent, to be implied
from their conduct, had extended its operation. All
the terms of any such like time contracts are in law,
when so extended, presumed, so far as applicable, to
govern those so acting thereunder.

I suspect if the appellant had been sued for an
increased rate of wages it would have been able to see
the point and understand the law in the sense I refer to.

The appeal should be dismissed with costs.

AncriN J.—It is common ground that one Scott,
an employee of the plaintiffs, recovered judgment
against them in respect of a personal injury sustained
on the 31st of July, 1915, which was caused by negli-
gence imputable to them either at common law or under
the ‘“Employers’ Liability Act.” Rightly or wrongly
the defendants have admitted that the finding of such
liability is binding upon them. The plaintiffs, on the
other hand, do not suggest that their liability to Scott
could have been based on anything other than fault or
negligence.

The chief defences to their claim to indemnity
made in this action are that Scott at the time he was
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injured was not ‘‘performing labour embraced in (the)
agreement’’ for stevedoring made between the plain-
tiffs and the defendants, and that injuries ascribable
to the plaintiffs’ negligence are not within the provisions
for their indemnification, which reads as follows:—
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That the Steamship Company shall hold the Stevedoring Company v ,yoouver

_entirely harmless from any and all liability for personal injury to
any of the Stevedoring Company’s employees while performinglabour
embraced in this agreement.

It was also alleged that the stevedoring agreement
had been terminated before Scott was injured.

It recites that

The Stevedoring Company is desirous of undertaking the steve-
doring business of the Stearcship Company at Vancouver, B.C., and
Victoria, B.C., and the Steamship Company is willing to accord this
privilege upon terms and conditions and at prices hereinbefore set
forth,

and it provides that it shall

remain in force for a perioed of one year from the date hereof (20th
Nov., 1911) and if not then terminated, to remain in forece thereafter
until either party should give three months’ notice in writing ter-
minating the same.

Primd facie this agreement would continue in force
unless some step were taken to bring it to an end at
the close of the first year. Action by one of the parties
was required to terminate it on the 20th Nov., 1912.
No evidence of any such action or of any subsequent
notice to bring it to an end on the expiry of three months
was given. The burden of proving termination was,
'in my opinion, on the party alleging it. The agree-
ment must therefore be deemed to have been in force
when Scott was injured. /

For the reasons assigned by the learned trial judge
I am also satisfied that the work Scott was engaged
on when injured was ‘‘labour embraced in (the)
agreement.” He was carrying out a lawful direction
to bring from their place of housing or storage some

STEVEDOR-
ve Co.

Anglin J.
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1918 wheelbarrows belonging to the plaintiffs which were

o ’ e - .
T;‘ggz required for unloading coal—part of the stevedoring

%xcmc work undertaken by the.plaintiﬁs. The arrangement

Al -

Sreswsmre  that the defendants were to supply all necessary gear
C;O‘ did not necessarily make it part of their obligation to

V‘;‘;gggg;{ bring such gear to the ship’sside. They appear to have

S:ﬁ\éﬂggn— arranged to ‘‘borrow’’ these wheelbarrows, from the

" plaintiffs. Obtaining them from the place where they

Arglin J. - were ordinarily kept in order to use them in unloading

would seem to have been part of the stevedoring work

for which the defendants undertook to supply labour

and therefore to have been ‘““‘labour embraced in (the)
agreement.”’ -

Unless the plaintiffs were ‘““undertakers” within
the meaning of that term as defined by section 2 of the
“Workmen’s Compensation Act,” R.S.B.C., 1911, ch.
244, they would not be liable under that Act for per-
sonal injuries sustained by their employees. Section 4
restricts its application to employment by ‘‘under-
takers’’ as defined in the Act.

“Undertaker” (as defined) in the case of a railway means the
reilway company; in the case of a factory, quarry, laundry, smelter
or workhouse, means the occupier or operator thereof, in the case of
a wine, means the owner thereof; and in the case of an engineering
work or other work specified within this Act means the person under-
taking the construction, alteration, repair or demolition.

I agree with Mr. Nesbitt’s contention that a person
or company engaged in the work of stevedoring is not
an undertaker within this definition.

Apart from that established by the ‘“Workmen’s
Compensation Act’’ in cases that fall within it, I know
of no foundation for liability of an employer to his
employee for personal injuries sustained by the latter
in the course of his employment except fault or negli-
gence imputable to the employer either under the com-
mon law or the ‘“‘Employers’ Liability Act.”” Under
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these circumstances, since it was against liability of the 1918
plaintiffs to their employees for personal injuries that %:égg
- the ‘defendants engaged to indemnify them, I think Pacwrc,
s g ens . . . Cosst
ruch lability arising from negligence must not only Sreamsarw
have been within the contemplation of the parties (3)0
but must have been the very thing in respect of VVICTORIA'
ANCOUVER

which they were contracting. The case of the Cily Srevepor-
of Toronto v. Lambert(1), relied upon by counsel for ma Co.
the appellants, is clearly distinguishable on this ground. Anglin J.
Had this view of the matter presented itself to the
learned Chief Justice of the Court of Appeal of British
Columbia I inecline to think he would have reached the
same conclusion. His citation of McCawley v. Furness
Ry. Co.(2), appears to warrant this inference.

I express no opinion on the question whether in-
juries caused by negligence of, or ascribable to, the
Stevedoring Company would or would not have been
within the purview of the term ‘‘any and all liability
for personaﬂ injury,” were it not reasonably certain
that such liability must have been, and that liability
apart from and without negligence or fault cannot have
been, within the contemplation of the parties to the
agreement under consideration

The appeal fails and should be dismissed with costs.

Broprur J.—The liability of the appellant depends
upon the construction of an agreement between the
parties by which the appellant company undertook
to hold the respondent company |

entirely harmless from any and all liahility for personal injury to any
of the Stevedoring Company’s employees while performing labour
emrbraced in this agreement.

In my opinion, there is no doubt that the man
Scott was injured when he was doing some stevedoring

(1) 54 Can. S.C.R. 200; 33 D.L.R. 476.  (2) LR. 8 Q.B. 57.



132

1918

—
GRAND
TRUNK
Pacrric
CoastT
STEAMSHIP
Co.

.
VICTORIA-
VANCOUVER
STEVEDOR-

g Co.

Brodeur J.

SUPREME COURT OF CANADA. [VOL. LVIL

work contemplated by the contract. Wheelbarrows
were required for the unloading of the ship and when
he was bringing them he had an accident for which he
sued and obtained judgment against his employer, the
respondent company. The latter now seeks to be
indemnified by the appellant under the above clause of
the contract.

It is common ground that the accident was due to
the stevedoring company’s negligence. Nobody would
suggest, however, that the negligence was wilful. But
it is one of those accidents inherent to the carrying out
of work of that kind. Theindemnity clause is a very
wide one. It is not restricted to liability arisingout of
the “Workmen’s Compensation Act’” or “Employers’
Liability Act’’; but it is general “from any and all
liability for personal injury.” ]

One of the greatest risks the contractor for labour
must incur is his liability for damages for personal
injury to his workmen. The number of persons em-
ployed and the lack of care on the part of some of those
employees render the undertaking a risky one.

In this case we have besides a provision in the
contract that all the gear and apparatus for performing
the work should be supplied by the Steamship Com-
pany. ' :

The defective appliances are to a very large extent
the cause of those accidents to workmen. It was only
natural for the parties to agree that all those accidents,
whether they were caused by the ordinary neglect of
the steamship company or of the stevedoring company,
should be provided for. It is not giving then to the
contract too wide an interpretation to declare that
the liability of the appellant company covers a case
similar to the one we have before us.
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The judgment that has declared the appellant 1918

company liable should be confirmed with costs. %RRégg
Pacrric
Cassurs J. ad hoc.—I am of the opinion that this gU0AS®
appeal should be dismissed with costs. Co.
VVI?TC')RIA—
Appeal dismissed with costs.  Srpvenens
e Co.
Solicitors for the appellant: Tupper & Bull. Cassels, J.

Solicitors for the respondent: Davis & Co. ad hoc.
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JAMES ANDERSON AND THORNE),
EDDY (PLAINTIFES)................ | ’

AND

THE CANADIAN NORTHERN
RAILWAY COMPANY (DEerFEND-;RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Rodlways—Animals at large—Wilful act of owner—Absence of caitle-
guards—*“Radway Act” R.8.C., 1906, c. 37, s. 294, as amended
by 9& 10 Ed. VIL., c. 50, s. 8. .

Section 294 of the “Railway Act” means that if animals are allowed
by their owner to be at large within one-half mile of the inter-
section of the railway and a highway at rail level, the owner takes
the risk upon himself of any damage caused to or by them upon
the intersection; but if such damage is caused to the animals
not upon the intersection but upon the railway property beyond it,
the company would be liable unless it established that the animals
“got at large through the negligence or wilful act or omission of
the owner or his agent.”

Per Davies and Anglin JJ.—Section 294 is inira vires of the Parliament
of Canada and is not in conflict with provineial legislation which
permitted animals to be at large unless restricted by municipal
regulations.

Section 294 is a code by itself and is not altered by section 254 which
requires railway companies to rcaintain cattle-guards.

Per 1dington and Brodeur JJ.—Sub-section 5 of section 294 is lirited
in its operation to the requirements of sub-section 1 imposing on
the owner of anirals the duty of providing sore competent person
to be in charge. ~

APPEAL from the judgment of the Supreme Court of
Saskatchewan en banc(l), affirming the judgment of .

*PrESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.

(1) 10 Sask. L.R. 325, 35 D.L.R. 473.

-
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_ Elwood J. at the trial(1), which dismissed the plaintiffs’
action for damages for horses killed on the railway
tracks of the defendant company.

The facts of the case and the questions in issue are
fully stated in the above head-note and in the judgments
now reported.

Chrysler K.C. for appellant.
Tilley K.C. for respondent.

TaE CaIEF JUSTICE.—I am of opinion that this
appeal should be dismissed with costs.

Davies J.—This is an appeal from the unanimous
judgment of the Supreme Court of Saskatchewan en
banc confirming the judgment of the trial judge dis-
missing plaintiff’s action.

The action was brought to recover damages for
the loss or injury caused to the plaintiff’s herd of
ponies which were killed upon the railway track either
at the intersection of the railway and the highway at
level or upon the track somewhat beyond that inter-
section.

The right of the plaintiff to recover depends in
my judgment upon the construction given to section
294 of the ‘“Railway Act” of Canada as amended in
1910.

A suggestion was made that the section was
ultra vires of the Parliament of Canada and was in
conflict with provincial legislation which permitted
animals to go at large unless restricted by municipal
regulations. 1 cannot for a moment entertain the
suggestion of the section being wlira vires nor do I
think that it is necessarily in conflict with the pro-
vincial legislation. It simply means that if animals

(1) 33 D.L'R. 418.
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are allowed by their owner to be at large within-one-
half a mile of the intersection of the railway and a

highway at level the owner takes the risk upon himself
of any damages which may be caused to or by them

upon the intersection, and if such damages are caused
to the animals not upon the intersection but upon the
railway property beyond it the company would be
liable for them unless it established that the animals

got at large through the negligence or wilful act or omission of the owner

or his agent, etc.

In the case before us I am strongly inclined to
think the evidence shewed the animals to have been

" killed at the intersection of the railway and the high-

way. If so, the animals being at large contrary to the
provisions of the section, the plaintiff by the express
words of the sub-section 3 was deprived of any right
of action for their loss.

If, on the contrary, the animals were killed not at
the intersection but on the railway track beyond it,
then the plaintiffs would have a right of action under
the 4th sub-section for damages caused by their loss
unless the company proved that they were “at large”
by ‘“the negligence or wiful act or omission” of the
owner.

That this was proved is beyond doubt. The
plaintiffs admitted that they allowed the ponies to be
at large on a section adjoining that through which the
railway track ran and that they must have wandered
or strayed away till they had got upon the highway and
then on to the intersection of the railway. The trial
judge found these facts on satisfactory evidence to
have been proved. In my judgment the animals were
beyond doubt at large by the plaintiffs’ ““‘wilful act.”
It was not ‘‘negligence’ on the plaintiffs’ part which
allowed the animals to get ‘“‘at large’” but the inten-



VOL. LVIL] SUPREME COURT OF CANADA.

tional, deliberate act of the plaintiffs who allowed
them to go at large. That was the plaintiffs’ ‘‘wilful
act’’ which when proved by the company deprived them
under sub-section 4 of ‘a right to recover damages for
the loss of the animals. The result therefore in my
opinion is that, if the animals being at large within half
a mile of the railway and the highway crossing at level
wandered or strayed on to the railway track and were
killed on the intersection, the plaintiffs were deprived by
sub-section 3 of their right of action and if killed be-

" yond the intersection on the railway track were also
deprived of their right of action by sub-section 4 for
their loss, once it was established that the animals
were at large by their “wilful act.”

It was contended that as the cattle-guards had _

not been maintained at the intersection as required
by section 254 the company was liable whether the
animals were killed on the intersection or not and
whether they were at large by the plaintiffs’ wilful
act or not. But I think clearly this is not so. Section
294 is in my opinion a code in itself, with respect to the
rights and obligations of the Railway Company and of
the owners of animals killed upon the company’s
track whether at the intersection of the railway and the
highway level, or on other railway property beyond it.
Section 254 is of general application but it cannot con-
trol or alter the operation of section 294 which deals
with the particular case now before us and defines with
particularity and care the respective obligations and
rights of the company and the owners of animals at
large in the neighbourhood of level crossings of railways
and highways.

-IminaroN J.—The decision of this appeal ought to
turn upon the effect to be given to section 294, sub-

10
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section 5. The whole section reads, as amended by
9 & 10 Ed. VI, c. 50, sec. 8, as follows:—

294. No horses, sheep, swine or other cattle shall be permitted
to be at large upon any highway, withinhalf a mile of the intersection
of such highway with any railway at rail level, unless they are in charge
of some competent person or persons, to prevent their loitering or stop-~
ping on such highway at such intersection, or straying upon the railway.

2. All horses, sheep, swine or other cattle found at large contrary
to the provisions of this section may, by any person who finds them at
large, be impounded in the pound nearest to the place where they are
so found, and the poundkeeper with whom the same are impounded
shall detain them in like manner, and subject to like regulations as to
the care and disposal thereof, as in the case of cattle impounded for
trespass on private property. - .

3. If the horses, sheep, swine or other cattle of any person, which
are at large contrary to the provisions of this section, are killed or
injured by any train, at such point of intersection, he shall not have any
right of action against any company in respect of the same being so
killed or injured.

4. When any horses, sheep, swine or other cattle at large, whether
upon the highway or not, get upon the property of the company, and
by reason thereof damage is caused to or by such animal, the party
suffering such damage shall, except in the cases otherwise provided for
by the next following section, be entitled to recover the amount of
such damage against the company in any action in any court of com-
petent jurisdiction, unless the company establishes that such animal
got at large through the negligence or wilful act or omission of the
owner or his agent, or of the custodian of such animal or his agent;
Provided, however, that nothing herein shall be taken or construed as
relieving any person from the penalties imposed by section 407 of this
Act. (9 & 10 Ed. VIL, c. 50, s. 8).

5. The fact that any such animal was not in charge of some com=
petent person or persons shall not, if the animal was killed or injured
upon the property of the company, and not at the point of intersection
with the highway, deprive the owner of his right to recover.

The owner is given by section 4 a right of action
unless the company prove that the animal got at large
through negligence or wilful act or omission of the
owner or his agent.

Does sub-section 5 dispense with this right of the
company when its default causes the accident?

Or is it only limited in its operation to the require-
ments of sub-section 1,imposing the duty of pro-
viding some competent person to be in charge? —
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The common sense of sub-section 5 in depriving the
company of a defence when animals not killed on the
highway but on the railway track by reason of the
company’s default in not observing the law suggests
it ought to have been made to apply to all such cases.

I incline, however, to think Parliament has failed
to so express itself and that the latter or second class
is only what is covered and not the former.

That would not prevent the operation of the ex-
ception in sub-section 4 in favour of the company.

The case of Canadian Pacific Railway Co. v.
Eggleston (1), wherein it was decided that the owner
of a band of horses, though in a sense in charge, which
in 1902 strayed upon an unfenced railway track had
no remedy for their slaughter by the defendant’s
train, I imagine led to this attempt to bring the law
in harmony with due regard by railway companies for
_the rights of others.

I regret that the effort at amendment seems to have
partially miscarried.

I cannot say the court below is wrong in the holding
that an owner leaving his horses at large on an unfenced
section of land falls within same.

I agree the legislation of the local legislature cannot
invade the express declaration of parliament in a
railway Act such as that in question.

The appeal should be dismissed with costs.

AncruIN J.—I agree with Mr. Justice Davies.
Broprur J.—I agree with Mr. Justice Idington.
Appeal dismissed with costs.

Solicitors for the appellants: Seaborn, Taylor, Pope &
Quark.
Solicitors for the respondent: Fish & Ferguson.

(1) 36 Can S.C.R. 641.
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CANADA & GULF TERMINAL 1APPELLANT,
RAILWAY COMPANY. .. ........ | ’

AND
CHARLES J. FLEET

AND RESPONDENTS.
HIS MAJESTY THE KING........

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal—J urisdiction—** Matter in controversy’—* Court”’—* Public
Utdlities Commission,” R.8.Q., 1909, arts. 718 & seq.—*‘Supreme
Court Act,” R.8.C., 1906, c. 189, ss. 36, 87(a).

An appeal lies to the Supreme Court of Canada under section 37 of the
“Supreme Court Act’’ from the judgment of the Court of King’s
Bench in the Province of Quebec in an appeal from a ruling of the
Quebec Public Utilities Commission which had affirmed its own
jurisdietion to accord running rights to the Intercolonial Railway
over the Canada & Gulf Terminal Railway (Fitzpatrick C.J.
and Idington J. dissenting).

Per Fitzpatrick C.J. and Idington J. (dissenting).

The Public Utilities Commission, constituted by R.S.Q. 1909, art.
718, is not a “court” in the sense of that word in the ‘“Supreme
Court Act.”

APPEAL from a decision of the Court of King’s
Bench, appeal side, Province of Quebec, maintaining
the jurisdiction of the Public Utilities Commission in
this case. .

The Public Utilities Commission granted a petition
of C. J. Fleet and ordered the appellant to perﬁlit
the Intercolonial Railway to run its engines and cars
over the railway line of the appellant.

The appellant made an application for the can-
cellation of this order on the ground that the Com-
mission had no jurisdiction in the case but the appli-
cation was refused. On appeal to the Court of King’s

*PrREsENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur J.J.
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Bench the jurisdiction of the Public Utilities Com-
mission was affirmed.
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jurisdiction of the court and to have the security prgms sxo
approved, which application was granted for the THE_IEING'

following reasons.

TrE REcisTrRAR.—This is an application to affirm
the jurisdiction of the court coupled with a motion to
allow a bond offered as security for the appeal. Mr.
Walker appears for the motion, Mr. Darveau appears
for the King. No exception is taken to the nature of
the security offered if the court has jurisdiction.

The facts appear to be as follows:—

R.S.Q., art. 718, establishes the Quebec Public
Utilities Commission and art. 742, as amended by
1 Geo. V., ch. 14, sec. 4, provides that the Commission
should have general supervision over all public utilities
subject to the legislative authority of the province, and
may make such orders regarding equipment, appli-
ances, safety devices, extension of works or systems
of reporting and other matters as are necessary for
the safety or convenience of the public or for the
purpose of carrying out any contract, charter, or
franchise involved in the use of public property or
rights.

C. J. Fleet, Esq., K.C., residing in Montreal, on
the 11th June, 1917, presented a petition to the Com-
mission asking that an order should be made requiring
the Canada & Gulf Terminal Railway Company to
permit the Intercolonial Railway to run a train over the
line of the former company from Mont Joly Junetion
to Little Metis; and thereupon the Commission made
an ex parte interim order granting the petition and
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ordered the Canada & Gulf Terminal Railway Company
to permit the Intercolonial Railway to run its engines
and cars over the railway line of the Canada & Guilf
Terminal {rom Mont Joly Junction to Little Metis.
It also provided that the Intercolonial should furnish
the necessary motive power and the crew for operating
its trains and directed the Canada & Gulf Terminal
and Intercolonial Railways to appear before it on the
26th June, 1917, for the purpose of determining the
compensation to be paid by the latter company to the
former. Both companies appeared before the Com-
mission and the Canada & Gulf Terminal Company
confined its objection to the question of jurisdiction of
the Commission and asked for the cancellation of this
order on the ground that the Intercolonial Railway
was not subject to the jurisdiction of the Commiss’on,
and because the Commission had no power to accord
running rights to one railway company over another.
This objection was overruled on the 10th July
following.

Art. 763 gives an appeal to the Court of King's
Bench (appeal side) from any final decision of the
Commission upon any question as to its jurisdiction
or upon any question of law, but such an appeal can
be taken only by permission of a judge of the said
court given upon a petition presented to him within
15 days from the rendering of the decision.

The appeal was apparently regularly taken to the
Court of King’s Bench, which proncunced judgment
on the 3rd April, 1918, affirming the jurisdiction of the
court below (two judges, Carroll and Pelletier JJ. dis-
senting). The present application is based on the
right of appeal conferred by see. 37, s.s. a, of the
“Supreme Court Act,” which provides as follows:—

37. Except as hereinafter otherwise provided, an appeal shall lie
to the Supreme Court from any final judgment of the highest court of
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final resort now or hereafter established in any province of Canada,
whether such court is a court of appeal or of original jurisdiction, whers
the action, suit, cause, matter or other judicial proceeding has not
originated in a superior court, in the following cases;

(a) Inthe Province of Quebec if the matter in controversy involves
the question of or relates to any fee of office, duty rent, revenue, sum
of money payable to His Majesty, or to any title to lands or tenements,
annual rents and other matters or things where rights in future might
be bound; or amounts to or exceeds the sum or value of two thousand
dollars;

The applicants contend, first, that the matter
involved exceeds the sum or value of $2,000 and in
any event his case falls within the words “matter in
controversy involves the question of or relates to any
title to lands or tenements, annual rents and other
matters or things where rights in future might be
bound.”

With respect to the amount involved, an affidavit
is filed by the vice-president of the applicant company
in which he says that the amount involved exceeds
the sum of $2,000, while the traffic manager of the
Canadian Government Railways files an affidavit in
which he says that the compensation which should
be allowed to the applicant for the use of the railway
for the season of 1917 should be materially under
$2,000. The only other evidence bearing on the
amount involved is the petition of Fleet presented to
the Commission, in which it is said that the Inter-
colonial Railway had offered $2,000 for the running
rights during the year and that the applicant company
had demanded $5,000. The Commission never deter-
mined the compensation owing to the objection taken
to its jurisdiction. If I had to determine the appli-
cation solely on the question of the amount involved
for the privilege of using the applicant’s railway, I
should have little hesitation in holding that it must
exceed $2,000 as- the order which has been made
is not limited to one year. 1 am, however, of the
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opinion that there is jurisdiction because titles to lands
or tenements, annual rents and other matters or things
where rights in future might be bound are involved.
This provision of section 37 is substantially the same
as section 46 (b) which has been the subject of con-
sideration by the court in a number of cases. The
right conferred upon the Intercolonial to use the
roadbed and rails of the applicant company is quite
as much an interest in lands under this section as are
the servitudes which have been declared to confer
jurisdiction in the cases of Macdonald v. Ferdais(1),
and the other cases to be found collected in Cameron’s
Supreme Court Practice, at pp. 225-228.

I am therefore of the opinion that the court has
jurisdiction and grant the motion. Costs in the
cause.

(Sgd.) E. R. CAMERON.

The respondent then made a motion, by way of
appeal to the Supreme Court, to reverse the decision of

the registrar.

C. V. Darveau. K.C. for the motion.
H. N. Chauvin K.C. contra.

Tae CHier Justick (dissenting)—In my opinion
this appeal should be allowed. The case does not come
within sec. 36 of the ‘“Supreme Court Act” and I

~ cannot quite understand how section 37 can be applied.

The Public Utilities Commission is not a court (vide
section. 740 R.S.Q.) and the statute which creates the
Commission provides for an appeal to the Court of
King’s Bench subject to limitations which shew that
it was the intention of the legislature to limit appeals
to certain specified questions and to the Court of

(1) 22 Can. 8.C.R. 260.
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King’s Bench in an advisory rather than a judicial

capacity (vide sections 763 et seg.of the R.S.Q.). More-

over, in the present instance the Commission exercised

the jurisdiction formerly vested in the Railway Com-

mittee of the Provincial Executive Council. -
The appeal should be allowed.

Davies J.—I am to dismiss the appeal from the
registrar with costs and to affirm our jurisdiction to
hear this appeal.

Ipingron J. (dissenting)—The constitution of a
Public Utilities Commission in Quebee does not create
a court in the sense of that word in the ¢ Supreme Court
Act” and hence there does not seem to be any place in
that Act for appeals from the Court of King’s Bench
(appeal side) rendering a judgment pursuant to the
provisions of art. 763 of the revised statute; of
Quebec. It is manifest that such a proceeding as in
question herein did not originate in any superior court
and hence the jurisdiction given by section 36 of the
“Supreme Court Act’’ cannot be invoked to support
an appeal here.

No more can section 37 of same Act which in the
first part thereof giving jurisdiction in cases originating
in other courts reads as follows:—

Except as hereinafter otherwise provided, an appeal shall lie to the
Supreme Court from any final judgment of the highest court of final
resort now or hereafter established in any province of Canada, whether
such court is a court of appeal or of original jurisdiction, where the
action, suit, cause, matter or other judicial proceeding has not originated
in a superior court, in the following cases:

It is to be observed that this section relates only
to judicial proceedings which the exercise of power
given the Utilities Commission is not. The nature of
the powers given are purely administrative and not
judicial.

The power conferred upon the King’s Bench to
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determine whether or not the Commission has acted
within its jurisdiction, and according to law is of course
a judicial jurisdiction, but that did not originate in any
other court as contemplated by the section I have just
quoted.

The proposed appeal should be quashed with costs
of the motion.

ANcLIN J.—Although at first of the opinion that the
appeal from the registrar’s order affirming jurisdiction
should succeed, further consideration has led me to
the contrary conclusion. Admittedly not within section
36 of the ‘“Supreme Court Act’’ because the pro-
ceeding did not originate in a superior court, the
appellant maintains that this appeal is within our
jurisdiction under section 37 (a) on the grounds: (a)
that the matter in controversy involves a question of
or relating to title to lands or tenements and (b)
amounts to or exceeds the sum or value of $2,000.

As the registrar points out, it has been established
by affidavit that the value of the running. rights
granted by the order of the Public Utilities Commission
exceeds $2,000. Their annual value is said to be over
$1,000 and the order is for an indefinite term. While
the matter in controversy on the proposed appeal is
merely the jurisdiction of the Public Utilities Com-
mission to make the order which it did, the matter in
controversy in the proceeding is the running rights;
and it has been determined in a number of cases that

" the words “the matter in controversy” in section 37

(¢) mean not the matter in controversy on the appeal
but the matter in controversy in the proceeding.
While I cannot think that it was ever intended that
an appeal should lie from these provincial boards to

this court, section 37 (@) in terms covers this case.

I would dismiss the appeal with costs.
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Bropeur J.—Il ¢’agit d’un appel, de la part de
V'intimé, d'une décision du Régistraire de cette cour qui
a déclaré que nous avions juridiction pour entendre
la présente cause.

La compagnie appelante est une compagnic de
chemin de fer incorporée par la Législature de la pro-
vince de Québec. Sa ligne se raccorde & Mont Joli
avec le chemin de fer Intercolonial. Une demande a
été faite devant la Commission des Services d’Utilité
publique de Québec sous I'autorité des dispositions des
articles 740 et suivants des statuts refondus de la
province de Québec pour que la compagnie appelante
soit tenue de donner un droit de passage sur sa vole
& certains trains de l'Intercolonial. La compagnie
appelante s’est objectée & cette demande en alléguant
que la Commission des Services d’Utilité publique
n’avait pas le pouvoir et la juridiction nécessaire
pour accorder cette demande.

La Commission 2 le 10 juillet 1917 maintenu la
demande. Suivant les dispositions de P’article 763 des
Statuts refondus de la province de Québec, un appel a
été institué devant la Cour du Bane du Roi par la
compagnie appelante de cette décision de la Commission
des Service d’Ulilité publique. Le jugement de la
Commission a été confirmé et la Compagnie Canada
& Gulf Terminal institue le présent appel.

Par I'article 36 de l'acte de la Cour Supréme, il
est déclaré qu’il y a appel & cette cour de tout jugement
final de la plus haute cour de dernier ressort établie
dans toute province du Canada, que cette cour soit
une cour d’appel ou une cour de premidre instance,
dans le cas ol la cour de premiére instance est une
cour supérieure.

Par la section’37 de lacte de la Cour Supréme, il
est déclaré cependant qu’il peut y avoir appel de tout
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jugement définitif de la Cour du Bane du Roi de Québec
méme quand la poursuite n’a pas pris naissance devant
une cour supérieure, si 'affaire en litige

a trait au titre & des biens-fonds, & des rentes annuelles ot 4 d’autres .
affaires oll choses ou peuvent se rencontrer des droits futurs; ou bien
si le montant de Vaffsire atteint ou dépasse la somme ou la valeur de
deux mille dollars.

Cette cour a été appelée & plusieurs reprises &
interpréter une disposition semblable qui se trouve &
la section 46 de l'acte de la Cour Supréme et il a été
déclaré que les poursuites concernant les droits de
passage affectaient le titre d’une propriété et, par
conséquent, pouvaient donner lieu & un appel devant
cette cour.

Voir Macdonald v. Ferdazs(l), et les autres causes
qui sont mentionnées dans Cameron’s Supreme Court
Practice, pp. 225 et 228.

Mais on dit: La Cour d’Appel, en vertu de l'acte,
ne peut intervenir dans les causes qui ont originé
devant la Commission des Services d’Utilité publique
que dans les questions de droit ou de juridiction; et
alors la matiére qui est en litige devant nous n’est pas
la question du droit de passage que I'on demande sur
la propriété de Pappelante, mais simplement la question
de savoir si la Commission des Services d’Utilité publi-
que a jurisdiction ou non.

Je crois qu'en adoptant ce point de vue-ld on
arriverait & des conséquences assez étranges. Les
montants en litige qui sont généralement demandés
par la poursuite entrainent presque toujours la déci-
sion de questions de droit et faudrait-il dire alors que
nons n’avons pas juridiction parce que le fonds du
litige repose sur une question de droit seulement?
Evidemment non. Il faut aller aux sources; il faut
examiner la nature de la demande faite devant les

(1) 22 Can. S.C.R. 260.
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tribunaux inférieurs; et si cette demande a pour objet
une somme d’argent excédant $2,000 ou un droit de
servitude et si cette demande ne peut étre accordée
que dans le cas ol la cour superieure aurait juridiction
il n’en reste pas moins vrai que la matiére en litige
sera de savoir si telle somme est due ou si telle ser-
vitude doit étre accordée ou refusée.

Le jugement que nous aurons & rendre dans cette
cause-ci est, suivant les dispositions de 'article 51 de
Vacte de la Cour Supréme, <celui qui aurait dii étre
prononcé par la Commission des Services d’Utilité
Publique, c¢’est-a-dire refuser ou accorder la demande
qui lui a été faite pour un droit de passage sur la
propriété de la compagnie appelante.

J’en suis done venu & la conclusion que nous avons
juridiction pour entendre cet appel et que le jugement
rendue par le régistraire doit étre confirmé avec dépens.

Motron dismissed with costs.
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IN RE GEORGE EDWIN GRAY.
REFERRED BY MR. JUSTICE ANGLIN IN CHAMBERS.

Constitutional law — Parliament — Delegaiion of powers — Order-in-
council — “War Measures Act, 1914’ — ‘‘Mililary Service Act,
19177

The Parliament of Canada can validly delegate but cannot abandon
its legislative powers.

Section 6 of the “War Measures Act, 1914,” provides that: ‘“The
Governor-in-Council shall have power to do and authorize
such acts and things and to make from time to time such
orders and regulations as he may, by reason of the existence
of real or apprehended war, deem necessary or advisable
for the security, defence, peace, order and welfare of Canada.”
By a joint resolution of the Senate and House of Commons of
Canada, passed on April 19th, 1918, it was resolved: “That in
the opinion of this House it is expedient that regulations respecting
Military Service shall be made and enacted by the Governor-in-
Council in manner and form and in the words and figures follow-
ing that is to say,”’ reciting the terms of an order-in-council passed
on the following day which made regulations providing, inter
- alia, for additions to the men included in classes 1 and 2 as
liable for service under the ‘“Military Serviece Act, 1917, that
the Governor-in-Council might direct orders to issue to men in
any class under the Act to report for duty and any exemption
granted to any man should cease at noon-of the day on which
he was so ordered to report and no claim for exemption should
be entertained thereafter; and that all men in class 1 should repoxt
for duty as required by proclamation under the Act or be liable
to the penslties specified for failure to do so.

Held, Idington and Brodeur JJ dissenting, that this order-in-council
was infra vires.

The said section of the “War Measures Act” proceeded to declare that
“for greater certainty, but not so as to restrict the generality of
the foregoing terms, it is hereby declared that the powers of the
Governor-in-Council shall extend to all matters coming within the
classes of subject hereinafter enumerated, that is to say—(a)
censorship and the control and suppression of publications &e.,
and went on to specify other matters also more or less remote
from the prosecution of the war.

Held, that the ejusdem gemeris rule is not applicable because of this
enumeration of matters which could be dealt with by the
Governor-in-Couneil.

*PresENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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MOTION before Mr. Justice Anglin in Chambers
for the issue of a writ of habeas corpus ad subjiciendum
referred by him to the full court.

The following was the resolution passed.by the
two Houses of Parliament.

RESOLUTION.

Passed by the Senate and the House of Commons of Canada, April
19, 1918:—

That in the opinion of this House, it is expedient that regulations
respecting Military Service shall be made and enacted by the
Governor-in-Council in manner and form and in the words and
figures following, that is to say:—

' P. C. 919.
At the Government House at Ottawa.
Present:
His Excellency the Governor-General-in-Couneil.

Whereas there is an immediate and urgent need of reinforcements for
the Canadian Expeditionary Force and the necessity for these
reinforcements admits of no delay;

And Whereas it is deemed essential that notwithstanding exemptions
heretofore granted a substantial number of men should be with-
drawn forthwith from the civil life for the purpose of serving in
a military capacity;

And Whereas having regard to the number of men immediately
required and to the urgency of the demand, time does not permit
of examination by exemption tribunals of the value in civil life,
or the position, of the individuals called up for duty;

Therefore His Excellency the Governor-General-in-Council, on the
recommendation of the Right Honourable the Prime Minister,
and in virtue of the powers conferred on the Governor-in-Couneil
by the “War Measures Act, 1914, and otherwise, is pleased to
make the following regulations which shall come into force as
soon as approved by resolution of both Houses of Parliament,
and the same are hereby made and enacted accordingly :—

Regulations.
1. In these regulations,—
(@) “Minister” shall mean the Minister of Militia and Defence,
(b) “Act” shall mean the “Military Service Act, 1917.”
2. Class 1 under the Act shall, in addition to the men included therein
as in the said Act mentioned, include all men who,—
(a) Are British subjects; and
(b) -Are not. within the classes of persons described in thejexcep-
tions mentioned in the schedule to the Act; and
- (c) Have attained the age of 19 years; but were born on or
since 13th October, 1897; and -
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(d) Are unmarried or widowers without children; and
(e) Are resident i in Canada.

3. Class 2 under the “‘Military Service Act, 1917,” shall, in addition
to the men included therein as in the said Act mentioned, include
all men who,—

(a) Are British subjects; and

(b) Are not within the classes of persons described in the excep-
tions mentioned in the schedule to the said Act; and

(¢) Have attained the age of 19 years; but were born on or since
13th October, 1897; and

(d) Are married or widowers with children; and

(e) Are resident in Canada.

4. The words “In any theatre of actual war’ in the fifth exception
in the schedule to the Act shall not include the high seas or Great
Britain or Ireland and the said exception shall be interpreted
accordingly.

5. The Governor-in-Council may direct orders to report for duty to
issue to men in any class under the Act of any named age or ages
or who were born in named years or any named year or part of a
year and any exemption theretofore granted to any man of any such
named age or year of birth shall cease from and after noon of the
day upon which he is ordered so to report and no claim for exemp-
tion by or in respect of any man shall be entertained or consid-
ered after the issue to him of such order, provided, however, that
the Minister may grant leave of absence without pay to any man
by reason of the death, disablement or service of other members of
the same family while on active service in any theatre of actual war.

6. The age stated in any claim for exemption made by or on behalf of
any man or in any other document signed by the man shall be
conclusive evidence as against him of his age and year of birth,

7. The Minister may, from time to time, direct that no orders to
report for duty be issued to men who have been examined by mili-
tary medical boards and placed in such medical categories as are
specified in such direction.

8. All men included in Class 1 by virtue of the provisions of these
regulations shall report to the Registrar or Deputy Registrar under
the Act as required by Proclamations; they shall be subject to
military law as in such Proclamation set out and shall, in the event
of their failing to report, be liable to the penalties speclﬁed in
the Act and the regulations thereunder.

9. (@) Any man now unmarried, who at any time hereafter attains
the age of 19 years and is then a British subject resident in Canada
and not within one of the exceptions in the schedule to the Act,
shall; and

(b) Any man who, having attained the age of 19 years, being then a
British subject resident as aforesaid and not within one of the
exceptions in the schedule to the Act, becomes a widower without
children, shall, il the class within which he then falls has been
called out on active service:
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Forthwith become subject to military law and shall within ten
days thereafter report to the Registrar or Deputy Registrar
under the province or the part of a province in which he resides.
He shall be placed on active service as provided by the Act, by the
regulations thereunder or by these regulations, and shall, until
so placed on active service, be deemed to be on leave of absence
without pay.

10. Where under or pursuant to any treaty or convention with any for-
eign Government or any country provision is now or hereafter be
made that the subjects of such Government or the citizens of
such country resident in Canada may be made liable by law to mili-
tary service, such subjects or citizens of such Government or
country may be called out by Proclamation and shall report, be
liable to military law and be placed on active service as may be
specified in said Proclamation or in the Act or the regulations
thereunder.

The said order-in-council was passed on April
20th, 1918, and under the said regulations the
applicant Gray, who had been granted exemption
from service, was ordered to report for duty and refusing
to do so was arrested by the military authorities. He
then applied to Mr. Justice Anglin to be discharged
on habeas corpus.

Chrysler K.C. for the applicant. The applicant
asks for the issue of a writ of habeas corpus to discharge
him from the custody of the military authorities who
hold him for refusing to obey an order to put; on uni-

form and enter into military service. This action
was taken under the order-in-council of April 20th,
1918, which directed that all men in Class 1 (of which
the applicant was one), could be directed to report
for duty and that all exemptions granted to such men
should cease.

Brodeur J.—Is this a criminal matter under
section 62 of the Supreme Court Act? ‘

Chrysler K.C..—It is my Lord. By section 74
of the “Military Qervice Act” (R.S.C. [1906] ch. 41)
the “Imperial Army Act” is made part of the statute
law of Canada and under it Gray could be sentenced
to imprisonment.

1
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The real question is as to the scope and effect of
the order-in-council of April 20th, 1918. Can a resolu-
tion of the two Houses of Parliament confer the powers
contended for on the Governor-in-Council? We
gsubmit it cannot and that what this order-in-council
purports to do can be done only under the authority
of an Act of Parliament. See Rexr v. Halliday (1);
Sprigg v. Sigcan (2); Cox v. Hates(3). ‘

Geoffrion K.C. follows for on the same side. The
specific enumeration of matters with which the
Governor-in-Council can deal shews that only orders-

"in-council can pass in respect to matters ejusdem

generts as those enumerated.

The power to make rules and regulations cannot
be extended to the power to legislate.

The “British North America Act, 1867,” does not
authorize Parliament to amend the constitution and
gives it no authority, express or implied, to delegate
its powers.

C.C. Robinson was also present on behalf of the

| applicant. :

Bennett K.C. was heard to point out the distinction
between this case and that of Re Lewis(4) in the Court
of Appeal for Alberta which held the order-in-council
ultra vires. He cited the case of Clowes v. Edmonton
School District (5).

Newcombe K.C. contra. Parliament is empowered
to make laws for the peace, order and good government
of Canada (‘‘British North America Act, 1867,” section
91) and must be granted the widest discretion for
attaining that object. Riel v. The Queen (6), per Lord

(1) [1916] 1 K.B. 738; [1917] (4) 13 Alta. L.R. 423; 41
A.C. 260. D.LR. L

{2). [1897] A.C. 238. (5) 9 Alta. L.R. 106; 25 D.L.R.

(3) 15 App. Cas. 5086. 449.

(6) 10 App. Cas. 675.
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Halsbury, at pages 678-9. Smiles v. Belford (1), dis-
cussed in Lefroy on Legislative Power, page 214.
Parliament in its sphere has powers as extensive ag
those of the Imperial Parliament. ‘‘Orders” and
““Regulations” are merely the terms used to designate
the mode of exercising the powers conferred on the
Governor-in-Council.

The question of delegation has been settled by the
House of Lords in Rex v. Halliday (2). Formerly all
. the outlying portions of the Empire were governed by
order-in-council; see Taylor v. The Atiorney-General (3);
and some of them are still so governed. It cannot
be said that there is any change in the constitution by
this mode of proceeding.

Tilley, K.C., on same side.

Tae Caigr JusticE.—1 have no doubt respecting
the right of this court to entertain the present appli-
cation for a writ of habeas corpus. Indeed, in any
case of an application for this writ which, as is said in
Maitland’s Constitutional History of England,

is unquestionably the first security of civil liberty,

this court, the court of last resort in the country,
would not willingly admit any doubt of its authority
to grant to any of his Majesty’s subjects the protection
which the writ affords.

The facts out of which these proceedings arise are
fully set out by Mr. Justice Anglin in the reasons for
judgment which he has delivered. In these I concur.
But, in view of the importance of the question involved,
I desire to add a few words of my own to emphasize my
view of the points raised.

(1) 23 Gr. 590; 1 Ont. App. R. 436. (2) [1917] A.C. 260.
(3) 23 Com. L.R. 457.
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The sole question for determination is whether there
was authority for the order-in-council of the 20th of
April, 1918, cancelling the petitioner’s exemption from
military service, granted under the provision of the
Act respecting military service, passed in the year
1917.

Parliament, after the declaration of war, passed
the ‘“War Measures Act, 1914,” to confer upon the
Governor-in-council certain powers. Section 6 of the

Act provides that:—

The Governor-in-council shall have power to do and authorize
such acts and things, and to make from time to time such orders and
regulations, as he may by reason of the existence of real or apprehended
war, tnwasion or insurrection, deem necessary or advisable for the security,
defence, peace, order and welfare of Canada; and for greater certainty,
but not so as to restrict the generality of the foregoing terms, it is
hereby declared that the powers of the Governor-in-council shall extend
to all matters coming within the classes of subjects hereinafter enumer-
ated, that is to say: (a) censoxship and the control and suppression of
publications, writings, maps, plans, photographs, communications and
means of communications; (b) arrest, detention, exclusion and depor-
tation; (c) control of the harbours, ports and territorial waters of
Canada and the movements of vessels; (d) transportation by land, air,
or water, and the control of the transport of persons and things; (e)
trading, exportation, importation, production and manufacture; (f)
appropriation, control, forfeiture and disposition of property and of the
use thereof.

2. All orders and regulations made under this section shall have the
force of law and shall be enforced in such manner and by such courts,
officers and quthorities as the Governor-in-council may prescribe, and
may be varied, extended or revoked by any subsequent order or regu-
lation; but if any order or regulation is varied, extended or revoked,
neither the previous operation thereof nor anything duly done there-
under, shall be affected thereby, nor shall any right, privilege, obli-
gation or liability acquired, accrued, aceruing or incurred thereunder be
affected by such variation.

The practice of authorizing administrative bodies
to make regulations to carry out the object of an Act,
instead of setting out all the details in the Aect itself,
is well known and its legality is unquestioned. But
it is said that the power to make such regulations could
not constitutionally be granted to such an extent as to
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enable the express provisions of a statute to be amended
- or repealed; that under the constitution parliament.
alone is to make laws, the Governor-in-council to
execute them, and the court to interpret them; that it
follows that no one of these fundamental branches of
government can constitutionally either delegate or
accept the functions of any other branch.. '

In view of Rex v. Halliday(1), I do not think this
b.oad proposition can be maintained. Parliament
cannot, indeed, abdicate its functions, but within rea-
sonable limits at any rate it can delegate its powers to
the executive government. Such powers must neces-
sarily be subject to determination at any time by
Parliament, and needless to say the acts of the execu-
- tive, under its delegated authority, must fall within the
ambit of the legislative pronouncement by which its
authority is measured.

It is true that Lord Dunedin, in the case referred to,
said:

The British constitution has entrusted to the two Houses of Parlia-
ment, subject to the assent of the King. an absolute power untrammelled

by any written instrument, obedience to which may be compelled by
some judicial body.-

That, undoubtedly, is not the case in this country,
which has its constitution founded in the Imperial
statute, the ‘‘British North America Act, 1867.” I
cannot, however, find anything in that Constitutional
Act which, so far as material to the question now under
consideration, would impose any limitation on the
autherity of the Parliament of Canada o -which the
Imperial Parliament is not subject.

The language of section 6 is admittedly broad
enough to cover power to make regulations for the
raising of military forces. That power is directly
covered by the words

security, defence, peace, order and welfare.

(1) [1917] A.C. 260
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As Lord Halsbury said in Reil v. Reg.(1):

These words are apt to authorize the utmost discretion of enact-
ment for the attainment of the objects pointed to.

But it is said that the enumeration of several
matters in section 6 of the ‘“War Measures Act”
limits the effect of the general power conferred. The
answer to this objection, as urged by Mr. Newcombe,
would appear to be 1st, that the statute itself expressly
provides otherwise; and 2nd, that the reason for
introducing specifications was that those specified
subjects were more or less remote from those which
were connected with the war, and it was therefore
thought expedient to declare explicitly that the
legislative power of the government ecould go even
thus far. The decisions of the Judicial Committee
of the Privy Council, under section 91 of the ‘British
North America Act,” upon similar language exclude
such limited interpretation. (See Lefroy, p. 119.)

It was also urged, at the argument, that the powers
conferred by section 6 were not intended to authorize
the Governor-in-council to legislate inconsistently with -
any existing statute, and particularly not so as to take
away a right (the right of exemption) acquired under a
statute. Here, again, Mr. Newcombe’s answer appears
to be conclusive. There is no difference between
statute law and common law, and consequently if
effect is given to that point the government would
be denied any power to amend the law ag a war measure,
no matter how urgent or necessary that might be for
public safety. Such an interpretation seems absurd
and impossible. It seems to me obvious that parlia-
ment intended, as the language used implies, to clothe
the executive with the widest powers in time of danger.
Taken literally, the language of the section contains

(1) 10 App. Cas. 675.
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unlimited powers. Parliament expressly enacted that,
when need arises, the executive may for the . common
defence make such orders and regulations as they
may deem necessary or advisable for the security,
peace, order and welfare of Canada. The enlightened
men who framed that section, and the members of
parliament who adopted it, were providing for a very
great emergency, and they must be understood to have
employed words in their natural sense, and to have
intended what they have said. There is no doubt, in
my opinion, that the regulation in question was
passed to provide for the security and welfare of Canada
and it is therefore iniéra vires of the statute under which
it purports to be made.

Now, I want to add a few observations. In
August,, 1914, the Empire was at war. De jure and
de facto Canada and all the British dependencies were
at war. There can be no doubt as to the individual
liability at that time of all the male population of
Canada between the ages of 18 and 60 for military
service. It is so expressly declared by section 10 of
the ‘‘Militia Aect,”’ ch. 41, R.S.C. 1906. By section 25
of the same Act, the Governor-in-council is authorized
to make regulations for the enrolment of persons liable
for military service. That Act is merely a re-enact-
ment with amendments of the “Militia Act” passed
in 1868, immediately after Confederation—31 Vict.
ch. 40. Section 69 of the ““ Militia Act’’ authorizes the
Governor-in-council to place the militia on active
service anywhere in Canada, and also beyond Canada,
for the defence thereof. Of course, it is unnecessary
to add that so long as Canada remains a part of the
British Empire, the defence thereof may depend, as
suggested by Sir Louis Davies, in the course of the
argument, on the success of the military and naval
operations carried on far beyond its borders.
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1918 The main departure from the provisions of the
Re ‘“Militia Act’” which the ‘ Military Service Act, 1917,”

‘GEORGE R . . . .
Epwiy  was intended to introduce, is to be found in the recital

GRAY. .
in the latter Act that
The Chief :
Justice. by reason of the large nurber of men who have already left agricultural

— and industrial pursuits in Canada to join such Expeditionary Force
as volunteers, and of the necessity of sustaining under such conditions
the productivity of the Dominion, it is expedient to secure the men still
required, not by ballot as provided in the ‘“Militia Act,”” but by
selective draft. .

When, in April of this year, the government came to
the conclusion that it was necessary to cancel the
exemptions granted under the ““Military Service Act”
of 1917, the effect of the order-in-council was really
nothing but a return to the status under the ‘Militia
Act” 'nforce since Confederation, by which all are liable
for service with the variations in the order of their
calling out introduced by the Aect of 1917.

There are obvious objections of a political character
to the practice of executive legislation in this country
because of local conditions. But these objections
should have been urged when the regulations were
submitted to parliament for its approval, or better
still when the ‘“ War Measures Act’’ was being discussed.
Parliament' was the delegating authority, and it was
for that body to put any limitations on the power
conferred upon the executive. I am not aware that
the authority to pass these regulations was questioned
by a vote in either house. Our legislators were no
doubt impressed in the hour of peril with the con-
vietion that the safety of the country is the supreme
law against which no other law can prevail. It is
our clear duty to give effect to their patriotic intention.

Sir Lourls Davies:—I concur with Mr. Justice
Anglin.
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IpingToN J. (dissenting)— The question raised
herein is of a somewhat remarkable character.

In a brief session of the Dominion Parliament held
in August, 1914, as a result of the declaration of war
between the British Empire and Germany the ‘“War
Measures Act, 1914, was duly passed and assented
to on the 22nd of said month of August.

Section 6, subsection 1, is as follows:—

6. The Governor-in-council shall have power to do and authorize
such acts and things, and to make from time to time such orders and
regulations, as he may by reason of the existence of real or apprehended
war, invasion or insurrection, deem necessary or advisable for the
security, defence, peace, order and welfare of Canada; and for greater
certainty, but not so as to restrict the generality of the foregoing terms,
it is Hereby declared that the powers of the Governor-in-council shall
extend to all matters coming within the ¢lasses of subjects hereinafter
enumerated, that is to say:—

(a) Censorship and the control and suppression of publications,
writings, maps, plans, photogra,phs, communications and means of
communication;

(b) Arrest, detention, exclusion and deportation;

(¢) Control of harbours, ports and territorial waters of Canada
and the movements of vessels;

(d) Transportation, by land, air or water and the control of the
transport of persons and things;

(e) Trading, exportatlon, importation, production and manu-
facture;

(f) Appropriation, control, forfeiture and disposition of property
and of the use thereof.

Besides the sub-section 1 just quoted there was a sub-
section 2 which declared that all orders and regulations
made under the said section should have the force of law,
enforceable in such manner and by such courts, officers
and authorities as the Governor-in-council might
preseribe, and provided for variations and revocations
by any subsequent order or regulation and then pro-
ceeded:

But if any order or regulation is varied, extended or revoked,
neither the previous operation thereof nor anything duly done there-
under shall be affected thereby, nor shall any right, privilege, obli-
gation or liability acquired, accrued, accruing or incurred thereunder
be affected by such variation, extension or revocation.
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The ‘‘Militia Act” by its many provisions gave a
much wider scope for the operations of a government
to be carried on by orders-in-council than the above
quotation from the said section 6 of the ‘“ War Measures

_ Act” indicates.

Moreover, there were in the latter Act itself three
other sections which gave unusual powers to the govern-
ment each of which obviously furnished scope for the
possible and indeed probable exercise of some such
power as conferred by section 6 thereof.

All these and possibly cognate subjects by way of
irrelevant details would give ample scope for the
operation of the powers conferred by said section 6
beyond those somewhat crudely indicated in its s.s.
(@), (), (¢), (d), (¢) and (f) in subsection 1 thereof.

And I have not a shadow of doubt that its widest
conceivable operation within the minds of the legis-
lators concerned was confined to subserving the pur-
poses I have suggested. And I agree with such
coneeption.

If any doubt could have existed relative to the scope
of power conferred thereby it must have been regarding
some minor details.

For the law relevant to government by order-in-
council so far as directly connected with the war stood
so till the session of 1917 when the ‘ Military Service
Act’’ was enacted in consequence of it being discovered
that the ‘“Militia Act” as it then stood providing
for drafting men by ballot might operate to the detri-

ment of agricultural and industrial pursuits, and hence

it was necessary to reconcile the imperative demands for
more men with a system of conseription that might
not press unduly upon the productive capacities of the
Dominion.

Hence that Act was passed after reciting many
reasons therefor of which the last was as follows:—
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And whereag by reason of the large number of men who have -

already left agricultural and industrial pursuits in Canada to jein such
Expeditionary Force as volunteers, and of the necessity of sustaining
under such conditions the produectivity of the Dominion, it is expedient
to secure the men still required, not by ballot as provided in the
“Militia Aet,” but by selective draft.

That Act was as clearly intended to be an absolute
and paramount code for carrying out its provisions
in the way therein indicated and provided as anything
which can be described or defined in the Enghsh
language.

Local Tribunals, Appeal Tribunals, and a Central
Appeal Judge were provided thereby and powers
‘were again conferred upon the Governor-in-council to
make regulations to secure the full effective and
expeditious operation and enforcement of the Act.

The applicant Gray is a young farmer, unmarried,
and a homesteader on land in Nipissing whereon he had
done such settlement duties that he has some thirty-six
acres in crop and no one to help him, and upon an
appeal founded upon that situation, under the said
Act, the Local Tribunal did not allow his claim for
exemption, but upon an appeal taken to the Appeal
Tribunal his claim was allowed, and at this moment he
thereby stands exempt under said ‘‘Military Service
Act.”

An appeal was taken by the-military authorities
to the Central Appeal Judge.

Pending that appeal, he has been, Wlthout his case
having been disposed of by due process of law, seized
and tried as an offender against neither the ‘Militia
Act,” the ‘‘Military Service Act,” nor any other
statute of his country unless he falls within an order-in-
council dated 20th April last and alleged to have been
passed by virtue of the said section 6 of the “War
Measures Act, 1914,” which it is strongly argued before
us overrides all the enactments in and regulations
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made under the ‘“Military Service Act” to which I
have adverted.

Reliance for such contention so far as I can under-
stand the argument, is based solely upon the powers
conferred by section 6 of the “War Measures Act”
of 1917,

to make from time to time such orders and regulations as he may by
reagon of the existence of real or apprehended war, invasion or insur-
rection deem necessary or advisable for the security, defence, peace,
order and welfare of Canada

coupled with the following subsection (5) of section 13

of the ‘“Military Service Act, 1917’ :—

Nothing in this Act contained shall be held to limit or affect the
punishment provided by any other Act or law for the offence of assisting
the enemy nor the powers of the Governor-in-council under the “War

Measures Act, 1914.” o

The fact that the order-in-council now in question
was supported by a resolution of the two Houses of
Parliament was very properly discarded by counsel
for the Crown as failing to give any statutory efficacy
thereto. ‘

The bald proposition put forward in argument that
notwithstanding the elaborate provisions of the “Mili-
tary Service Act” evidently designed as a paramount
code to govern the mode of selecting draftees under
its provisions in substitution for the ‘‘ Militia Act’’ and
all therein contained was liable to be repealed or nulli-
fied by an order in council, I cannot accept.

Nor can I as a matter of law subscribe to any such
doctrine as contained in the startling propositions put
forward that it was quite competent for the Governor-
in-council to have proceeded under the “ War Measures
Act”’ of 1914 not only independently of but to repeal
and render inoperative all the provisions of the ¢ Mili-
tary Service Act” of 1917, and to substitute therefor
what the Governor-in-council might ‘‘deem necessary
or advisable” including therein the levy of such taxes as
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needed to meet such exigencies; and in short to govern

. the country according to such conceptions save and
except the possibility of parliament being convened
once a year and invited to act and seeing fit to revoke
such orders.

Indeed, I venture to think that such conceptions
of law as within the realm of legislation assigned by
the ““British North America Act” to the Dominion
have no existence.

As I understand the situation with which we
in Canada are confronted by this war, there is no
activity which the mental and physical energies of
every member of the entire population come to mature
years is capable of but should be made so far as possbile
subservient to the success of our endeavours.

The several measures required to produce such
_results must be enacted by the Parliament of Canada
in a due and lawful method according to our con.
stitution and its entire powers thereunder cannot be
by a single stroke of the pen surrendered or transferred
to anybody. )

The delegation of legislation in way of regulations
may be very well resorted to in such a way as to be
clearly under:tood as such, but a wholesale surrender

of the will of the people to any autocratic power is

exactly what we are fighting against.

Not only as a matter of constitutional law, sanc-
tified by all past history of our ancestors, and preva-
lent in the legislative enactments of he Mother Country,
but as a matter of expediency I venture to submit such
view should be our guide.

The ‘“Military Serviee Act, 1917,” and section 6
of the “War Measures Act’”’ are quite consistent if
properly interpreted and construed as intended by
parliament but are quite incompatible according to the
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argument presented and the last legislative expression
of parliament from such point of view must govern
else there is an end to parliamentary sanction.

Test the matter of the question raised by supposing
for a moment the quite conceivable case of a change
of government having taken place after the “ Military
Service Act”’ had been passed, and the new government
had desired to repeal it but possibly found the Senate
bar the way, would the new men have dared to repeal
it by an order-in-council under the ‘“War Measures
Act”’ of 19147 And suppose, further, they tried to do so
and asked us by a reference for a judgment maintaining
such an order-in-council what could we have said?
I should in such a case answer just as I do now that the
“War Measures Act” could not be so stretched nor
our constitution stand such a strain as repeal of a
single line of the “ Military Service Act’’ by any such
methods.

I think the app'ication should be granted.

Durr J.—The Governor-in-council shall have
power

to do and authorize such acts and things, and to make from time to
time such orders and regulations, as he may by reason of the existence
of real or apprehended war, invasion or insurrection, deem necessary
or advisable for the security, defence, peace, order and welfare of
Canada.

These words constitute the first branch of the first
subsection of section 6.

The words (I put aside for the moment any sugges-
tion of qualifying context or substantive modifying
enactment) are comprehensive enough to confer
authority, for the duration of the war, to ‘“make
orders and regulations’ concerning any subject falling
within - the legislative jurisdiction of parliament—
subject only to the condition that the Governor-in-
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council shall deem such ‘““orders and regulations” to
be

by reason of the existence of real or apprehended war, etc., advisable.

“Order” is a proper term for describing an act of
the Governor-in-council by which he exercises a law-
making power, whether the power exist as part of the
prerogative or devolve upon him by statute. (See
21 & 22 Viet., ch. 99, s. 2; Ruperts Land O. in C., 4
R.8.C. 57;B.C.0.in C,, 4 R.S.C. 77 and 78; P.E.L
0.in C., 4 R.8.C. 87 and 88.) .

““Regulation” when used in such a collocation as
found in the sentence excerpted above is broad enough
to extend to any rule in relation to a particular subject
matter laid down in exercise of such authority; and
past all possible doubt is sufficient to embrace pro-

visions of the kind ordained by the order-in-council

of 20th April.
In Rex v. Halliday(1), it was held by the House

of Lords that under a general power to

issue regulations for securing the public safety and defence of the
realm

a “‘regulation” could validly be ‘“‘issued” authorizing
the detention of persons without trial and without
charge. The judgments of the Law Lords in Rex v.
Halliday(1), afford a conclusive refutation of the
contention that a general authority to make ‘‘orders
and regulations” for securing the public defence and
safety and for like purposes is, as regards existing law
resting on statute, limited to the functions of supple-
menting some legislative enactment or carrying it into
effect and is not adequate for the purpose of super-
session.

~The authority conferred by the words quoted is a
law-making authority, that is to say an authority

(1) 119171 A.C. 260.
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(within the scope and subject to the conditions pre-
scribed) to supersede the existing law whether resting
on statute or otherwise; and since the enactment is
always speaking, ‘‘Interpretation Act,” section 9, it
is an authority to do so from time to time. It follows
that unless the language of the first branch of section 6
is affected by a qualifying context or by subsequent
statutory modification the order-in-council of the
20th April (the subject matter of which in.the above
expressed view is indisputably within the scope of the
“War Measures Act’’) is authorized by it.

There is no qualifying context. There is in the
second branch of the section an enumeration (an enum-
eration let it be said rather of groups of subjects which
it appears to have been thought might possibly be
regarded as ‘‘marginal instances’”’ as to which there
might conceivably arise some controversy whether or
not they fell within the first branch of the section)
of particular subjects and a declaration that the powers
thereby given to the Governor-in-council extended to
these subjects, so enumerated; but there is also a
declaration that this enumeration shall not have the
effect of limiting the ‘‘generality’” of the language
of the first branch of the section—the language quoted
above. Thus the context, instead of qualifying the
preceding language (the language quoted), emphasizes
the comprehensive character of it and pointedly suggests
the intention that the words are to be comprehensively
interpreted and applied.

It is here convenient to note the argument so
strongly pressed—the argument of reductio ad absurdum
—that under this construction of section 6 the Gover-
nor-in-council acquired authority to repeal the “Militia
Act’ and pass by order-in-council provisions identical
with the provisions of the ‘‘Military Service Act,”
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1917. This, it is said, parliament could not conceivably
have intended in August, 1914. The answer can be
expressed in a sentence.

It is the function of a court of law to give eﬁ'ect
to the enactments of the legislature according to the
force of the language which the legislature has finally
chosen for the purpose of expressing its intention.
Speculation as to what may have been passing in the
minds of the members of the legislature is out of place,
for the simple reason that it is only the corporate
intention so expressed with which the court is con-
cerned. Besides that road—the road of speculation—
leads into a labyrinth where there is no guide.

Ambiguous expressions may be interpreted in
light of the general object of the enactment when that
is known with certainty, and of the circumstances in
which the enactment was passed, but subject to this
the words of the statute must be construed in their
natural sense.

It ought not, moreover, to be forgotten in passing
upon this argument for a narrow construction, that
this Act of Parliament supervened upon a decision
which was the most significant, indeed the most revo-
lutionary decision in the history of the country, namely
—that an Expeditionary Force of Canadian soldiers
should take part in the war with Germany as actual
combatants on the Continent of Furope; a decision
which would entail, as everybody recognized, measures
of great magnitude; requiring as a condition of swift
and effective action, that extraordinary powers be
possessed by the executive. ‘

It is convenient also at this point to note the
objection raised by Mr. Geoffrion, that accepting this
construction of section 6 of the ‘“War Measures Act’’
that enactment must be held to be ulira vires of the
Dominion Parliament.

12
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It is a very extravagant description of this enact-
ment to say that it professes (on any construction of it)
to delegate to the Governor-in-council the whole
legislative authority of parliament. The authority
devolving upon the Governor-in-council is, as already
observed, strictly conditioned in two respects: First
—It is exercisable during war only. Secondly—The
measures passed under it must be such as the Governor-
in~-council deems advisable by reason of war.

There is no attempt to substitute the executive
for parliament in the sense of disturbing the existing
balance of constitutional authority by aggrandizing the
prerogative at the expense of the legislature. The
powers granted could at any time be revoked and
anything done under them nullified by parliament,
which parliament did not, and for that matter could
not, abandon any of its own legislative jurisdiction. The
true view of the effect of this type of legislation is that
the subordinate body in which the law-making author-
ity is vested by it is intended to act as the agent or
organ of the legislature and that the acts of the agent
take effect by virtue of the antecedent legislative
declaration (express or implied) that they shall have
the force of law. Maitland’s Constitutional History,
pp- 1, 15 et seq.

Our own Canadian constitutional history affords a
striking instance of the ‘‘delegation” so called of
legislative authority with which the devolution effected
by the “War Measures Act”’ may usefully be con-
trasted. The North West Territories- were, for many
years, governed by a council exercising powers of
legislation almost equal in extent to those enjoyed by
the provinces.

The statute by which this was authorized, by which
the machinery of responsible government, and what
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in substance was parliamentary government, was set
up and maintained in that part of Canadian territory,
was passed by the Parliament of Canada; and it’ was
never doubted that this legislation was valid and
effectual for these purposes under the authority con-
ferred upon parliament by the Imperial Act of 1871
to make provision for the administratioﬁ, peace, order and good govern-
ment in any territory not for the time being included in any, province.
That, of course, involved a degree of devolution
far beyond anything attempted by the ‘“ War Measures
Act.” In the former case, while the legal authority
remained unimpaired in parliament to legislate regard-
ing the subjects over which jurisdiction had been
granted, it was not intended that it should continue to
be, and in fact it never was, exercised in the ordinary
course; and the powers were conferred upon an elected
body over which parliament was not intended to have,

and never attempted to exercise, ahy sort of direct

control. It was in a word strictly a grant (within
limits) of local self government. In the case of the

‘““War Measures Act’’ there was not only no abandon- -

ment of legal authority, but no indication of any
intention to abandon control and no actual abandon-
ment of control in fact, and the council on whom was
to rest the responsibility for exercising the powers
given was the Ministry responsible directly to Parlia-
ment and dependent upon the will of Parliament for
the continuance of its official existence.

The point of constitutional incapacity seems indeed
to be singularly destitute of substance. ‘

The applicant does not point to any subsequent
Act of Parliament by which the enactments of section 6
of the “War Measures Act” (in so far as they are now
relevant) have been modified. A powerful argument
might have been founded on the provisions of the
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“Military Service Act” of 1917, had it not been for.
sec. 13, sub-sec. 5 of that Act, by which it is
provided that :

nothing in this Act contained shall be held to limit or affect * * *
the powers of the Governor-in-council under the “War Measures Act’’
of 1914.

Here Parliament appears to have anticipated and

.nullified in advance the contention now put forward

that the provisions of the ‘‘Military Service Act”
are exclusive as regards the subjects with which they
deal and that the powers given by the ‘“War Measures
Act” in relation to these subjects were revoked in
1917,

The force of sub-section 5 as touching any contro-
versy at present material, is not affected by anything
to be found in sub-section 4. The last mentioned sub-
section deals with a particular subject matter only, the
extent, namely, of the reinforcements to be provided
under the ‘“ Military Service Act.” These, it is enacted
by sub-section 4, shall not exceed one hundred thousand
men
unless further authorized by parliament.

Assuming . (without expressing any opinion upon
the point) as Mr. Geoffrion contends, that the meaning
of this sub-section is that the reinforcements to be
provided under the Act shall not exceed the prescribed
number in the absence of authority given by a new
Act of Parliament; in other words, that as regards
that particular subject matter the “Military Service
Act” is not to be amended except by a new Act of
Parliament to be passed for the purpose; assuming
this, the provision is certainly an arresting one. It at
once suggests that Parliament must have assumed the

existence of some instrumentality for amending the

Act it was passing other than a new Act of Parliament,
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this instrumentality being, of course, the authority
created by the ‘“ War Measures Act.”

Sub-section 4 thus adds, if possible, to the force
of the 5th sub-section, indicating as it does a conscious
and deliberate acceptance by Parliament at the time
(in 1917) of the view now put forward by the Crown
concerning the scope of the powers granted by the
“War Measures Act.”

This brief sketch is perhaps more than is strictly
necessary to dispose of all the argument seriously
advanced in support of the application.

AxgLiN J.—The applicant moved before me in
chambers for a writ of Habeas Corpus ad subjiciendum
under section 62 of the ‘“ Supreme Court Act.” Heisin
military custody awaiting sentence of a court martial
for disobedience as a soldier to lawful orders of a
superior officer. Such disobedience is declared to be an
offence punishable by imprisonment for any term up
to life by the “Army Act” (44 & 45 Vict., Imp.,
ch. 58, sec. 9; Manual of Military Law, 1914, pp,
370, 387) made part of the law of Canada by the
““Militia Act,” R.S.C,, ch. 41, sec. 62 and 74, and the
“Military Service Aet, 1917,” ch. 19, sec. 13. The
““commitment’ of the applicant is therefore “in a
criminal case” under an Act of Parliament of Canada,
and is within section 62 of the ““Supreme Court Act.”

Before me in chambers and on the argument of
yesterday before the full court, counsel for the appli-

cant based their client’s claim for discharge from .

military custody solely on the ground that he had been
granted exemption under the ““Military Service Act,
1917,” and that two orders-in-council of the 20th April
1918 (Nos. 919 and 962) purporting to cancel or set
aside exemptions so granted to men of Class A between
the ages of 20 and 23 (which apply to him) are invalid.
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Counsel representing the Attorney-General frankly
conceded that, if these impugned orders-in-council
cannot be upheld, the applicant is entitled to his dis-
charge. The issue is therefore clean cut and, while the
circumstances of the two cases differ somewhat in
points not material, is precisely that recently passed
upon by the Supreme Court of Alberta in the case of
Norman Earl Lewis. That court (Chief Justice Harvey
dissenting) held the two orders-in-council to be ultra
vires. As many thousands of young men throughout
Canada, most of them already drafted and a consider-
able number of them already overseas or en roufe to
Europe, are affected, the importance of the matter
involved is obvious. It has occasioned much public
excitement and unrest, and numerous applications for
writs of habeas corpus are already pending in pro-
vincial courts. Under these circumstances it was
obviously of great moment in the public interest that
the question of the validity of these orders-in-council
should be authoritatively determined by this court.
I therefore readily acceded to the suggestion of Mr.
Newcombe, in which Mr. Chrysler concurred, that
I should follow the course taken by Mr. Justice Duff
and approved of by the majority of this court in Re
Richard(l), and subsequently sanctioned by Rule 72
of our Rules of Court, and, instead of myself dealing
with the motion, should refer it to the court.

The doubt which exists as to the appealability of
the order for discharge made by the Alberta court in
the Lewss Case(2), the unavoidable delay that the taking
of such an appeal (which solicitors for the respondent
could scarcely be expected to expedite) might involve,
the probability that if I should make a like order in the

(1) 38 Can. S.C.R. 394, (2) 13 Alta. L.R. 423; 41 D.L.R. 1.
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present case it would not be subject to appeal (sub-sec.
2 of sec. 62 gives a right of appeal to the court
if the judge refuses the writ or remands the prisoner)

and the fact that it could not be expected that a de-
cision of a single judge of this court would be accepted
as binding in the provineial courts seemed to me most
cogent reasons for taking the course suggested, in view
of Mr. Newcombe’s assurance that it had been already
arranged with the Chief Justice and the Acting Regis-
trar that, should the reference be directed, a special
session of the court to hear the motion would be called
for an early date so that the applicant would not suffer
the prejudice of any undue delay.

Although some questions as to the case being within
the section 62 of the “Supreme Court Act’ and as to
the right of the full court to deal with it were raised
by two of my learned brothers during the course of the
argument, for the reasons already stated I entertain
no doubt upon either point.

Against the validity of the orders-in-council it is

urged (a) that Parliament cannot delegate its major-

legislative functions to any other body; (b) that it
has not delegated to the Governor-in-council the right
to legislate at all so as to repeal, alter or derogate from
any statutory provision enacted by it; (¢) that if such
power has been conferred it can validly be exercised
only when parliament is not in session.

(a) The decision of the Judicial Committee in
Powell v. Apollo Candle Co.(1), cited by Harvey C.J.
in the Leuns Case(2), puts beyond doubt the sovereign
character of colonial legislatures within the ambit of
the legislative jurisdiction committed to them and the
constitutionality of limited delegations of their legis-
lative powers. Such delegations have been so frequent.

(1) 10 App. Cas. 282.  (2) 13 Alta. LR. 423; 41 DLR. 1.
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that it is almost a matter of surprise that their legality
should now be considered open to question. A very
common instance (sometimes regarded as conditional
legislation) is the provision that a statute shall come
into effect, if at all, in whole or in part on a day or days
to be named by proclamation to be issued pursuant to an
order-in-council. Here the limitation upon the extent
of the powers delegated is found in the words of section
6 of the ‘“War Measures Act” of 1914

as he may by reason of the existence of real, or apprehended war, in-
vasion or insurrection, deem necessary or advisable.

Their duration is expressly limited by section 3. A
further limitation as to sanctions is imposed by section
11. As was said in the Apollo Case(1), at p. 291,

the legislature has not parted with its perfect control over :uhe Governor
and has the power, of course, at any moment, of withdrawing or alter-
ing the power which they have entrusted to him.

In Bank of Toronto v. Lambe(1), at p. 588, their
Lordships of the Judicial Committee said

The Federal Act exhausts the whole range of legislative power.

A complete abdication by Parliament of its legislative
functions is something so inconceivable that the con-
stitutionality of an attempt to do anything of the
kind need not be considered. Short of such an abdi-
cation, any limited delegation would seem to be within
the ambit of a legislative jurisdiction certainly as wide
as that of which it has been said by incontrovertible
authority that it is

as plenary and as ample * * * ag the Imperial Parliament in the
plenitude of its powers possessed and could bestow.

Hodge v. the Queen(2); -

as large and of the same nature as those of the Imperial Parliament
itself.

The Queen v. Barah(3). I am of the opinion that it

- (1) 12 App. Cas. 575. (2) 9 App. Cas. 117, 132.
(3) 3 App. Cas. 889, 904.
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was within the legislative authority of the Parliament
of Canada to delegate to the Governor-in-council the
power to enact the impugned orders-in-council. To
hold otherwise would be very materially to restrict
the legislative powers of Parliament.

(b) I am quite unable to appreciate the force of the
argument based on the ejusdem generis rule. In
opening, Mr. Chrysler rather disavowed invoking it.
Mr. Geoffrion, however, appealed to it and in his
brief reply Mr. Chrysler appeared to insist upon its
application. If this rule of construction would other-
wise have governed, its application to section 6 of the
“War Measures Act”’ of 1914 is clearly excluded by the
words which precede the enumeration of the specified
subjects, namely

for greater certainty, but not so as to restrict the generality of the fore-
going terms, it is hereby declared, ete.

The same language is found in section 91 of the
“B.N.A. Act” and I have never heard it suggested that
the residuary powers of Parliament under the general
terms of that section

to make laws for the peace, order and good government of Canada

are restricted to matters and things ejusdem generis
with the subjects enumerated in its succeeding clauses,
or, as Mr. Chrysler put his argument on this branch
in opening, that the specified subjects should be re-
garded as illustrative of the classes of matters to which
the application of the preceding general terms should
be confined. Rather, I think, as put by Mr. New-
combe and Mr. Tilley, the specification should be
deemed to be of cases in which there might be such
doubt as to whether they fell within the ambit of the
general terms—wide as they are,—that ex abundant:
cauteld it was safer to mention them spécifically.
Mr. Justice Beck in the Lewis Case(1) appears to have

(1) 13 Alta. L.R. 423; 41 D.L.R. 1.
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appreciated that this was the purpose of the words
“for greater certainty, ete,” yet by some mental pro-
cess that I am unable to follow, after saying:

The enumeration of the particular subjects of jurisdiction is obviously
made in order to remove doubts which might possibly arise as to whether
or not the particularized subjects would fall within the general state-
ment of the subjects of jurisdiction,

he proceeds to add that

Such an enumeration of particular subjects * * * must
necessarily be taken as interpretative and illustrative of the general
words, which must consequently be interpreted as intended to com-
prise only such subjects, in addition to those particularly specified,
as fall within a generic class of which the specified instances are illus-
trative and definitive of the general characteristics of the class,
and he makes a strict application of the ejusdem generis
rule, thereby excluding the making of orders for the en-
listment of certain men exempt under the ‘“Military
Service Act, 1917,” as to which, whatever else may be
said of them, there cannot be a shadow of doubt that

they were made

by reason of the existence of real * * * war,

and because

deemed necessary or advisable for the security, defence and welfare of
Canada.

The very purpose of inserting the words

for greater certainty, but not so as to restrict the generality of the fore-
going terms

would appear to have been to insure the exclusion of the -
rule of construction under consideration.

The terms of section 6, the generality of which is.
not restricted, are
to do and authorize such acts and things and to make from time to time
such orders and regulations as he may by reason of the existence of
real or apprehended war, invasion or insurrection deem necessary or
advisable for the security, defence, peace, order and welfare of Canada.
More comprehensive language it would be difficult
to find. The corresponding terms of the ‘“‘B.N.A.

Act,” section 91, are
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to make laws for the peace, order and good government of Canada in
relation, ete.

“Welfare” is substituted for ‘‘good government” and
““security, defence’ are added in section 6 of the “ War
Measures Act.” In some constitutional Acts, for
instance the ‘“New South Wales Constitution Act,”
we find the word ““welfare” used with ‘“‘good govern-
ment”’ as a substitute for the word order. To intro-
duce such a limitation as that suggested by Mr. Justice
Beck and approved of by some of his colleagues would
therefore appear to me to be to fly in the teeth of the
very words of the Act of Parliament itself.

Parliament by express recital in the ‘“Military
Service Act, 1917,” declares that the Canadian Ex-
peditionary Force is engaged in active service

for the defence and security of Canada,

and that it is necessary to provide reinforcements to
maintain and support it. The position taken by
counsel for the Attorney-General, that the orders-in-
council fall within the very terms of section 6 of the
“War Measures Act,” as orders made for the security
and defence of Canada, therefore has statutory sanc-
tion. '

Nor does the use of the term ‘‘orders and regu-

lations” present any serious difficulty. No doubt -

‘““regulations” is a term usually employed to describe
provisions of an ancillary or subordinate nature which
the executive, or a Minister, or some subordinate body
is empowered to make to facilitate the carrying out of
a statute. But, coupled with the word ‘““orders,”
_ (which, asused here, seems to me clearly to mean orders-
in-council) and employed to connote provisions to be
made

for the security, defence, peace, order and welfare of Canada,

it has necessarily and obviously a more comprehensive
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signification. It was used no doubt because the
Governor-in-council usually acts by making orders or
regulations. ‘‘Ordinances” might have been a more
apt expression; but the context leaves no room for
doubt that it was intended to confer the power to pass
legislative enactments such as should be deemed neces-
sary or advisable by reason of

real or apprehended war, invasion or insurrection,

which is declared by a definitive clause of the ‘‘ Militia
Act” to establish an ‘““emergency.”

No doubt the amendment of a statute or the taking
away of privileges enjoyed or acquired under the
authority of a statute by order-in-council is an extreme
exercise of the power of the Governor-in-council to
make orders and regulations of a legislative character;
but the very statute, the operation of which is affected
by the orders now in question, contains a provision, not
found we are told in the original draft and apparently
inserted for the purpose of expressing the acquiescence
of Parliament in such a use being made of the power
which it had conferred on the Governor-in-council
by the ‘“War Measures Act.”” By sub-sec. 5 of sec.
13 of the ““Military Service Act’’ it is provided that

nothing in this Act contained shall be held to limit or affect * * *
the powers of the Governor-in-council under the “War Measures

Act” of 1914.

The very presence of this sub-section in the ‘‘Military
Service Act, 1917, imports that under the power con-
ferred on the Governor-in-council by the “War Mea-
sures Act,” orders and regulations might be made with
the validity of which, but for it, some provisions of the
“Military Service Act’” might be deemed to interfere.
It carries confirmation of the view that the scope of the
powers conferred by the “War Measures Act”’ was
wide enough to embrace matters dealt with by the



VOL. LVII,] SUPREME COURT OF CANADA.

“Military Service Act” and it puts beyond question,
in my opinion, the purpose of Parliament to enable
the Governor-in-council, in cases of emergency, as
defined, to exercise the powers granted by section 6
of the “War Measures Act” even to the extent of
modifying or repealing, at least in part, the ‘ Military
Service Act” itself. The immediate juxtaposition of
sub-sec. 4 to sub-sec. 5 of sec. 13, as was pointed
out by Mr. Newcombe, serves to emphasize the
significance of the latter and to make it certain
that its purview and operation did not escape the notice
of Parliament. S

The provision of sub-sec. 2 of sec. 6 of the “War
Measures Act” was also relied upon as affording
an indication that Parliament did not mean to confer
upon the Governor-in-council power to repeal statutes
in whole or in part. Sub-section 2 is probably only
declaratory of what would have been the law appli-
cable had it not been so expressed. Parliament,
however, thought it necessary to express such powers
in regard to its control over its own statutes. (Sections
18 to 19 of the ‘‘Interpretation Act,” R.S.C., ch. 1.)
I fail to find in the presence of this clause anything
warranting a court in cutting down such clear and
unambiguous language as is found in the first para-
graph of section 6 of the ‘“ War Measures Act.”’

Again, it is contended that should section 6 of the
“War Measures Act” be construed as urged by counsel
for the Crown, the powers conferred by it are so wide
that they involve serious danger to our Parliamentary
institutions. With such a matter of policy we are not
concerned. The exercise of legislative functions such
as those here in question by the Governor-in-councij
rather than by Parliament is no doubt something to be
avoided as far as possible. But we are living in extra-
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ordinary times which necessitate the taking of extra-
ordinary measures. At all events all we, as a court of
justice, are concerned with is to satisfy ourselves what
powers Parliament intended to confer and that it
possessed the legislative jurisdiction requisite to confer
them. Upon both these points, after giving to them
such consideration as has been possible, I entertain no
doubt, and, but for the respect which is due to the
contrary opinion held by the majority of the learned
judges of the Supreme Court of Alberta, I should add
that there is, in my opinion, no room for doubt.

It has also been urged that such wide powers are
open to abuse. This argument has often been pre-
sented and as often rejected by the courts as affording
no sufficient reason for holding that powers, however
wide, if conferred in language admitting of no doubt
as to the purpose and intent of the legislature, should
be restricted. In this connection reference may be
made with advantage to the observations of their
Lordships in delivering the judgment of the House of
Lords in The King v. Halliday(1). As Lord Dunedin
there said:

The danger of abuée is theoretically present; practically, as things

exist, it'is, in my opinion, absent.

As Lord Atkinson observed:

However precious the personal liberty of the subject may be, there
is something for which it may well be, to some extent, sacrificed by legal
enactment, namely, national success in the war, or escape from national
plunder or enslavement. It is not contended in this case that the
personal liberty of the subject can be invaded arbitrarily at the mere
whim of the executive. What is contended is that the executive has
been empowered during the war, for paramount objects of State, to
invade by legislative enactment that liberty in certain states of fact.

(¢) It may be open to doubt whether Parliament
had in mind when enacting the ‘ War Measures Act”’
that legislative enactments such as those now under

(1) [1917] A.C. 260.
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consideration should be passed by the Governor-in-
council acting under it while Parliament itself should
be actually in session. We can only determine the
intention of Parliament, however, by the language in

which it has been expressed. The terms of section 6

of the ‘“ War Measures Act’’ are certainly wide enough
to cover orders-in-council made while Parliament is
in session as well as when it stands prorogued. The
fact that in the present case a resolution was
adopted by both Houses of Parliament approving of the
orders-in-council, while it does not add anything to
their legal force as enactments, makes it abundantly
clear that no attempt was made in this instance to take
advantage of the powers conferred by section 6 of the
‘““War Measures Act” to pass legislation without the
concurrence and approval of parliament.

For the foregoing reasons I am of the opinion that
the motion for habeas corpus must be refused. But,
having regard to the fact that this has been made a
test case and to its criminal character, there should, in
my opinion, be no order as to costs.

. BRoDEUR J.—I concur in the opinion of Mr.
Justice Idington.
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*Oct. 8.
AND

NARCISSE VOISARD (DEFENDANT).. RESPONDENT.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Evidence—Forgery—Comparison of handwriting—Experts.

Per Fitzpatrick C.J. and Anglin and Brodeur JJ.—Under the law
governing proof in the Province of Quebee, the testimony of ex-
perts in handwriting by comparison is admissible.

Per Brodeur J.—Evidence by experts cannot be set aside in a court of
appeal, when it has been admitted without objection at the trial.
Schwersenski v. Vineberg (19 Can. S.C.R. 243 ) followed.

. Judgment of the Court of King’s Bench, appeal side, reversed,
Davies J. dissenting.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, reversing the judgment of the
- Superior Court, Drouin J., District of Three Rivers,
which maintained the plaintiffs’ action with costs.
The material facts of the case are fully stated in the
judgments now reported. -

Alex. Taschereau K.C. and Fabre Surveyer K.C. for
" the appellants.
Belcourt K.C. and St. Laurent K.C. for the respond-
ent. ’

Tue CHIEr JUusTicE.—This is an action to set aside
a will as fraudulent.

The testator, Edouard Voisard, was a farmer and a
bachelor. He died on the 11th September, 1915, at the
age of 76, shortly after meeting with a serious accident.
He left an estate valued at about $40,000.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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At the time of his death, he had, living with him,
his nephew, Narcisse Voisard, and two old women
named Louise and Olivine Lescadre. These women,
who were sisters, had kept house for him, and his
father before him, for many years.

In answer to the inquiries of the relatives who
attended the funeral, Louise Lescadre said that she
knew of no will made by the deceased. But four days
later she produced a holograph will dated 15th August,
1915, which she said she had found under the mattress
of the deceased’s bed. This will, which was proved
on the 20th September, 1915, is the one now sought to
be set aside.

At the trial documents admittedly in the hand-
writing of the testator and of Louise Lescadre respect-
ively were put in for the purpose of comparison.
Mr. Justice Drouin, by whom the case was tried,
observes that the writings of the testator shew him to
have been a man of education, capable of expressing
himself correctly, whilst in the will we find:—

une ignare maniére de dire, une orthographe pleine d'incorrections et
une écriture bien inférieure & la sienne.

And, comparing the writing of Louise Lescadre with
that of the will, he says:—

La similitude est tellement frappante et probante qu’elle saute aux
yeux des moins experts;

and further:—

la physionomie générale de I'écriture est aussi parfaitement la méme

que différente de celle des écrits prouvés avoir été faits par Edouard
Voisard.

The learned judge also says that as a witness Louise
Lescadre shewed herself unworthy of credit, and he
concludes that the will in its entirety was composed
and written by her.
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The Court of King’s Bench reversed the judgment,
Cross and Carroll JJ. dissenting.

Mr. Justice Pelletier, who delivered the judgment
of the majority of the court, admits, as every one
necessarily must, that at first sight a comparison of the
handwritings is most convincing in favour of the
appellant’s theory. But, he says:—

Si le procédé de la comparaison des écritures n’est pas infaillible, y
a-t-il au dossier, dans I'ensemble, la preuve suffisante pour maintenir
Paction.

It must, indeed, be admitted that proof by com-
parison of handwriting is not infallible. But, where it
is so certain, as the trial judge has found, it must have
great weight. For, in mahy cases, what other evidence
of forgery could be made? Evidence in support of or
against it can, however, of course, be offered.

Counsel for the respondent strenuously argued that
“under the law governing proof in the Province of
Quebec, the testimony of experts in handwriting by
comparison is not recognised or admitted.” And in
support of this general proposition, reference was made
to Paige v. Ponton (1); Deschénes v. Langlois (2);
Banque Nationale v. Tremblay (3). The same objec-
tion must exist to all opinion evidence, whether it be
medical testimony or that of a chemist, engineer or
other scientist, and the disastrous results that would
necessarily follow from the adoption of such a principle
must be obvious to all who are concerned with the
administration of justice. This objection, cannot, in
my opinion, be maintained in view of the provisions
of articles 1204, 1205 and 1224 of the Civil Code. The
language of article 1205 seems wide enough to include
evidence of handwriting experts. True, it is merely

(1) 26 1.C.Jur. 155. (2) Q.R. 15 K.B. 388.
: (3) Q.R. 46 S.C. 304.
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opinion evidence, but if given by honest and competent
persons, it must be of assistance to the court. And, in
a case of this sort, it is difficult to see how the alleged
forgery could be exposed except by experts and com-
petent opinion evidence. The rule contended for by
the respondent would, I repeat, frequently be a serious
obstacle in the adminishration of justice, and, as was
recently said:—

it would, if adopted, create unlimited opportumtles for designing
persons to forge the name of deceased persons te important documents
and then swear it through. )

If the cases relied upon at the argument are care-
fully examined, it will be seen that they afford no sup-
port for the respondent’s somewhat startling proposi-
tion.” The judges who sat in these cases merely say
that the evidence of an expert will be given weight
according to the reasons given in support of it. In
Paige v. Ponton (1), Sanborn J. says, at p. 1568:—

There is, undoubtedly, great uncertainty in the proof of writing
whether by general knowledge of handwriting or by experts; but, it is
difficult to see why proof from comparison is less objectionable in
principle than proof from having acquired a knowledge of a person’s
writing, by forming a standard in the mind from having frequently
seen the person write.

This is not very illuminating. Then the learned
judge concludes by saying:—

I find nothing in the expression of opinion by judges who have
dissented from the rule of the old law indicating that a writing could be
solely proved by comparison of a disputed writing with a genuine by
experts. It has been urged merely that it might supplement weak

proof of the writing by strictly legitimate means; I do not think that
alone it is plenary.

The headnote of that-case is:—

The signature to writing which is forged cannot be proved solely by
comparison of the disputed signature with other signatures which are
admitted or proved to be genuine, '

and in Deschénes v. Langlois,(2) Bossé J. said (p. 390) :—

(1) 26 L.C.Jur. 155. (2) Q.R. 15 K.B. 388.
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Les raisons (iue les hommes de l'art donnent pour soutenir leurs
opinions peuvent étre d’un grand secours et aider puissamment I’avocat
comme le juge & remplir son ministére; mais, il ne faudrait pas aller
au-deld et adopter une théorie scientifique contrairement aux régles
ordinaires de la raison.

I am of the opinion that-the learned trial judge was
guided by this principle in the appreciation of the
evidence in this case.

It is quite true that expert evidence under modern
practice is rapidly becoming of little value for any
judicial purpose, because even men of the highest
character and integrity are apt to be prejudiced in
favour of the party by whom they are employed, and
that the better procedure is that prescribed by the
ordinance of 1667 and still followed in France. The
court should, whenever necessary, appoint upon appli-
cation of either party or of its own motion disinterested
experts, to be procured and paid in such a way as to
secure their freedom from bias as in the case provided
for in articles 392 et seq. of the Code of Civil Procedure.
But those articles do not apply to a case like this; no
such application was made, and here the evidence was
taken without objection. I would add that the differ-
ence between the admittedly genuine signature of the
deceased and the signature to the will is so obvious

- that any one at all familiar with handwriting could

readily discover it, and we can make the comparison
for .ourselves.

The handwriting of the will, the language in which
the testator’s intentions are expressed, together with the
suspicious circumstances connected with the produc-
tion of the will by Louise Lescadre, lead me to the same
conclusion as Mr. Justice Drouin. And, as he had the
inestimable advantage of hearing and seeing the wit-
nesses, I have no hesitation in saying that we are
practically bound to accept his finding.
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There seem to be two main reasons for the judgment
now under appeal. First, the improbability of dis-
honesty in this old servant of the deceased; and
second, the comparative smallness of the benefit which
she takes under the will.

As to the first, it must be noted that it was not a
question in any event of dishonesty towards her late
master personally, whose wishes she might indeed have
thought she was furthering if she did write the will.
Towards his relatives other than his nephew and
legatee, Narcisse Voisard, it is certain that she enter-
tained no friendly feelings.

As regards the second reason, it must have been
obvious to Louise Lescadre that to have appropriated
the whole or great part of the property would have
afforded grounds of suspicion against the will. The
testator had years before brought his nephew, the
respondent, from California to live with him, and the
respondent was still residing with and helping him to
work his farm at the time of his death. It may be well
supposed that in view of their long service, the testator
would have desired to make some provision for Louise
Lescadre and her sister after his own death; but there
was certainly no reason why he should do more than
make a reasonable provision, such indeed it might well
be as is made by the will. It would have been highly
improbable that he would have left to them the bulk of
his estate to the exclusion of his nephew and other
relatives, with all of whom he appears to have been on
good if not intimate terms.

I think, moreover, one requires to consider the
point of view of such a person as Louise Lescadre,
placed in the position in which she was. Obviously
the case would be entirely different from that of the com-
mon criminal and professional forger. She would never
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have thought of or desired fortune. She is one of those
of whom it is said: ‘“ Their wants but few, their wishes
all confined.” Would she not have been most likely
to put into the will what she had hoped her master
would have done himself? She and her sister had.
lived thirty years in the house, and would wish to re-
main there with the succeeding member of the family to
the end of their lives. She already had a little money
of her own, and with the legacy of $1,200 probably she
would have all she required. In giving the property
to the member of the family best entitled to it, and in
making such provision for herself and her sister as she
doubtless considered herself entitled to, she amight not
unlikely persuade herself that she was merely giving
effect to the testator’s intentions. This, I think, is the
most probable explanation of her action.

Judge Pelletier states that he has given the case
much time and attention, as is indeed apparent from
the elaborate judgment in which he has set forth the
reagsons for the conclusion at which 'he has arrived.
Certainly I have not come to an opposite conclusion
without devoting to the matter most careful considera-
tion, realising as I do its importance, not merely on
account of the value of the property at stake, but
because of the serious reflections on the respondent
which my judgment necessarily involves.

I would allow the appeal.

Davies J. (dissenting)—The question to be deter-
mined in this appeal is the validity or otherwise of the
holographic will of the late Edouard Voisard, a farmer
residing in the Province of Quebec, dated the 3rd day
of August, 1915. The will was duly probated on the
29th September, 1915; and these facts which are im-
portant for our decision with regard to the deceased,
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namely, his relations towards Louise Lescadre, the
alleged forger, his fortune, his relatives and his con-
dition of life, etc., stated herein, are either admitted or
not denied. His death took place on the 11th Sep-
tember, 1915. At the time of his death Voisard was
76 years old and a bachelor. Some short time before
he had been gored by his bull, which, it is alleged, had
seriously injured him and had probably hastened his
death. He had been all his lifetime a farmer and
lived on and cultivated the land devised in the will in
question here. Louise Lescadre and Olivine Lescadre
had been in his service and that of his father before
him, one for thirty years and the other for forty years,
receiving no salary beyond board, lodging and clothing.
Narcisse Voisard, the respondent, universal legatee
under the will in question, was testator’s favourite
nephew and had been brought back from California by
the testator some six or seven years prior to his death
to live with him and to look after the cultivation of the
land, with the understanding that he was to be the
testator’s universal legatee. The testator had no
relatives other than Narcisse Voisard except a number
of nephews and nieces, all of whom lived in the United
States or other distant places and with whom the
testator had little or no communication and in whom he
took little or no interest. The trial judge declared that
the will in question was false in its entirety and con-
sequently null; but on appeal to the Court of King’s
Bench this judgment was reversed and the action dis-
missed with costs.

At the conclusion of the argument before us, I con-
fess I entertained grave doubts. That the testator
made a will and made it upon blue paper just as that
now produced before us as his genuine will, I have no.
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doubt whatever. The evidence of Pageau and Frangois.
Beland satisfies me upon that point. ‘

The former states that he went to testator’s house
some time before his death, in the evening, about
eight o’clock, and found him at his table writing; and
agking him what he was writing was told he was making
his will.

The other witness, Beland, speaks of a conversation
he had with the deceased on the 11th of August, which
would be six days after the date of the will produced
and three weeks before the testator’s death, in which
the deceased Voisard told him that he had made a will
and shewed the witness a blue sheet of paper which he
said contained his will. Upon being shewn the will in
dispute he said that the paper which Voisard shewed
him was a paper similar in colour to that on which the
will now before us was written.

Then again there is the evidence that some time
before his death he went to his notary and asked him
whether he could make or write his will hlmself and
was told he could.

The fact that he was carrying about his will with
him in his pocket supports the contention that he did
not put it with his other papers in his box, presumably
because he did not want others to read it or know its
contents, and for the same reason that in his last sick-
ness he placed it under one of the mattresses of his bed,
where he knew it would be found and where Louise
Lescadre, the alleged forger, says she found it when
making up his bed after the death or funeral.

‘These facts, coupled with the admission on all sides

1"hat in the circumstances under which the deceased

lived, he possessed of a fortune of about $40,000, his will
was not an unreasonable or unnatural one in any

" respect, assist partly in convincing me that the docu-
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ment produced as his will and found, as she says, by
Louise Lescadre under the mattress after the funeral
is the genuine will of the testator and not a forged
document, as contended. The majority of the Court
of King’s Bench, consisting of the Chief Justice and of
Lavergne and Pelletier JJ. have so found; and in my
present state of mind I do not feel justified in finding
Louise Lescadre guilty of the crimes of forgery, perjury
and destroying a genuine will.

The only benefit she takes under the will is the sum
of $1,200; and it was not contended that that sum was
excessive, or more than she reasonably might have
expected him to leave her for the care she had taken of
him in hig lifetime and of his father before him. The
only possible motive which counsel could suggest for
the forgery charged was this bequest of $1,200 to
Louise Lescadre, the alleged forger. In view of the
value of testator’s estate and of the services she had
rendered him for a period of over thirty years, this
legacy cannot be held to be unreasonable. It is, on
the contrary, such a legacy as an honourable man
possessing the estate he had at his death would, under
the circumstances, make.

I admit there are some strong arguments in favour
of reaching the conclusion that the will was a forgery.
The trial judge so found and Cross and Carroll JJ.
dissented from the judgment of the majority of the
Court of King’s Bench and agreed with the conclusions
of the trial judge.

I was strongly impressed during the argument with
the contention that the signature of the witness to the
will produced was the geniune signature of Louise
Lescadre and her statement that it was not and that
her signature had been written there by the deceased,

who told her that he was making his will and that he
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1918 would put her name as a witness, was untrue. The

PR{ZTTE photograph of the will, which the appellant produced,
Vomarp. rather confirmed that contention; but an examinatio n
Davies J. of the will itself convinees me that the photograph copy
_ was greatly misleading and shewed a different colour in
the ink used in the witness’ name and that used in the
deceased’s own name, which difference was not appa-

rent at all in the will itself, and was greatly calculated

to mislead and did for a time mislead me.

The two expert witnesses called by the appellant
gave what seemed to me plausible reasons for their
conclusion that the signature to the will in dispute was
not the same as the genuine signature produced on the
documents produced in the evidence: I confess that .
at one time I shared their opinion; but it must be
remembered that such expert evidence as was given at
the trial was not evidence which, as a rule, should have
very great weight attached to it and none at all if at
variance with controlling facts proved. The admissi-
bility of this evidence was challenged by Mr. Belcourt;
but I do not consider it necessary to give any opinion
on his objection and treat the evidence as properly
admitted. It must be remembered, however, in weigh-
ing the opinions of these experts and the reasons for
them, that Voisard, who at the time of the making of
the disputed will was about 76 years of age, had a few
weeks before been gored by his bull and had suffered
in consequence somewhat in health. It was not un-

' fairly urged that this would account for some slight
want of firmness in the writing of the signature to the
disputed will. The signatures to the genuine docu-
ments appear certainly more firm and in the formation
of a few of the letters a difference appears between the
genuine signatures and the disputed one; but making
every proper allowance for these slight differences,
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after examining for myself the several admitted genuine
signatures most carefully and comparing them with the
disputed signature to the will, I find myself unable to
conclude that this signature to the disputed will is not
4 genuine one. ,

Weighing all the evidence most carefully, I am not
satisfied that the findings of fact of the appeal court
are wrong and am glad to find myself able to dismiss
the appeal, and so amongst other things preserve to
Narcisse Voisard, the absolutely innocent universal
legatee, the just fruits of the property devised to him.

IpinaTon J.—This appeal should be allowed with .

costs throughout and the judgment of the learned trial
judge restored.

I agree with the reasons he assigned therefor as well
as in the main with those respectively assigned by the
learned judges dissenting in the court of appeal.
What seems to me above all else should be held as an
insuperable barrier in the respondent’s way of main-
taining the judgment in appeal is her repeated denials
of the existence of such a will when interrogated on the
subject of the existence of any will after the death of
the alleged testator when the circumstances confront-
ing her constituted an imperative demand to assert the
truth. If what she now says was the truth she could
have no just reason for withholding it from somebody.
She is not, like some persons who may accidentally have
found a testator’s will in a most unexpected place and
thus discovered it for the first time.

She professes to have seen it written and signed and
to have known all about it.

The learned trial judge was not im]bressed with her
veracity at the trial. He had, in seeing her and hear--
ing her story in the witness-box, an advantage over any
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appellate court and his judgment should not, I most
respectfully submit, have been disturbed to give effect
to such a marvellous and I submit an incredible tale.

AnerLiN J.—After full consideration of all the
evidence and the most critical examination of the hand-
writing of the alleged will and the most careful com-
parison of it with the many admittedly genuine samples
of the writing of the deceased in the record of which I
am capable, I am very clearly of the opinion that the
alleged will propounded is not in the handwriting of the
late Edouard Voisard. The question is purely one of

- fact. To detail the grounds on which my conclusion

rests would serve no, good purpose.
I may add, however, that I entertain no doubt as to

. the admissibility of the evidence of the witnesses called

as experts in handwriting challenged by Mr. Beleourt,
I would allow the appeal in this court and in the
Court of King’s Bench and would restore the judgment

of the learned trial judge.

BropEUR J.—Nous avons & décider dans cette cause
si le testament d’Edouard Voisard est vrai ou faux. Afin
de déterminer ce point, il est bon de rappeler la situa-
tion des parties et les circonstances dans lesquelles ce
testament aurait été fait. ;

Edouard Voisard, le testateur, était un riche cul-
tivateur de la paroisse de la Riviére du Loup. Il était
trés 4gé, ayant atteint prés de quatre-vingts ans.
Vivalent avec lui depuis au-deld de trente ans deux

_ménagéres, deux sceurs du nom de Lescadre. L’une

appelée Louise avait été institutrice et avait par con-
séquent une certaine éducation. Elles étaient toutes
les deux considérées comme membres de la famille, vu
qu’elles ne recevaient aucun salaire. -
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Edouard Voisard avait des neveux et des nieces;
il ne paralt pas avoir de sceurs ni de fréres vivants.
Ces neveux et ces nidces étaienl assez indifférents
- & son endroit.. Par contre, il y avait un neveu du nom
de Narcisse Voisard, le défendeur dans la présente
cause, quil paraissait affectionner puisqu'il 1'a fait
reveuir de Californie pour rester avec lui et exploiter
ses fermes. Narcisse Voisard est un homme assez 4gé,
dépassant la soixantaine, et parait étre un homme ex-
trémement paisible et jouissant d’un excellent carac-
tére. La réputation de Narcisse Voisard et des ména-
géres était excellente & tous égards.

Dans le cours de 1’été de 1915 Edouard Voisard eut

un accident qui I'a empéché de travailler pendant

quelque temps. Cependant il continuait de sortir et de
vaquer & ses affaires.  Mais aprés quelques heures
seulement de maladie grave il mourait le 11 septembre
- 1915. :

Les neveux et les niéces viennent & ses funérailles et
le jour méme ils envoient 'un d’eux pour demander s’il
y avait un testament. Il me parait évident que Nar-
cisse Voisard ne savait pas qu’il y et un testament,
car on le voit lui-méme aller s’enquérir chez le notaire
pour savoir si son oncle avait écrit ses derniéres
volontés.

‘D’un autre e¢6té, Louise Lescadre, I'une des ména-
géres, savait qu’il y avait un testament; cependant
quand le représentant de la famille est allé lui demander
gl y en avait elle aurait répondu, d’aprés son té-
moignage, qu’il n’y avait pas de testament en sa faveur,
a elle. : "

Elle a été un peu vexée de voir que ces neveux et
ces nidces, qui n’avaient jamais pris intérét 3 leur oncle,
qui ne le visitaient qu’a de rares intervalles, s’empres-
sent en foule quelques jours aprés pour s’emparer des

197

1918
——

PRATTE
v.
VOISARD.

Brodeur J.

\



198

1918

—
PRATTE
7.
VOISARD.

Brodeur J.

SUPREME COURT OF CANADA. [VOL. LVIIL

documents, pidces, ete., qui se trouvaient dans la
maison; et elle explique que c’est cette conduite de
leur part qui 1'a incitée & ne pasleur dire de suite toute
la  verité. A tout événement, elle prétend que le -
samedi suivant les funérailles d’Edouard Voisard elle a
trouvé le testament produit en cette cause sous la
paillasse du lit de la chambre du défunt.

Par ce testament, Edouard Voisard léguait ses biens
4 son neveu Narcisse Voisard et il donnait en méme
temps une somme de douze cents piastres ($1,200) &
Louise Lescadre et exprimait le désir de la voir toujours
rester avec son neveu. Il chargeait en méme temps
son neveu de donner une bonne pension a l'autre
ménagére, Olivine, tant qu’elle vivrait, il faisait
en outre un legs de deux cents piastres ($200) a une
niéce, Emma Lambert, donnait une maison &
Edouardina Voisard, une autre niéce, et déclarait en
outre dans le testament qu’il devait une somme &
Louise Lescadre qui était marquée dans son livre. .

Les dispositions de ce testament sont extrémement
raisonnables et extrémement justes. Il n’est pas éton-
nant que le testateur ait institué légataire universel de
ses biens ce neveu qu’il affectionnait d’une maniére

. tonte particuliére et qu’il avait fait venir des Etats-

Unis six ou sept ans auparavant pour vivre avec lui. 11
n’est pas étonnant non plus qu’il ait donné quelque-
chose, et cependant c’est bien peu de chose, & ses
vieilles ménagéres, qui avaient passé toute leur vie
avec lui et qui I'avaient non-seulement servi lui-méme,
mais méme son pére. Il n’est pas étonnant, non plus,
qu’il n’ait pas pourvu particuliérement 4 ses nombreux
neveux et niéees, étant donné le fait que ces derniers
avaient paru étre assez indifférents & son sort.

En méme temps, il faut dire aussi que la preuve me
parait bien certaine qu’il y a eu un testament- de fait.
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Dans le mois d’aott 1915, c’est-a-dire & I’époque ou
ce testament a été éerit, un de ses grands amis, un
voisin, étant allé le voir un soir, le trouva 3 écrire quel-
que chose. Sa ménagére, Louise Lescadre, était alors &
coté de lui et Edouard Voisard de déclarer qu’il était &
faire son testament. Cette preuve me parait irréfu-
table et a ét6 donnée par une personne dont la respecta-
bilité et ’honorabilité ne font pas de doute.

Mais il y a plus. Vers.le méme temps, Voisard va
au village, chez une connaissance, et cette derniére de
lui dire en badinant qu’elle espérait qu’il ne ’oublierait
pas sur son testament: et alors I'autre aurait dit:
‘““Mon testament est fait’’; et il aurait sorti de sa poche
un papier bleudtre en lui disant: ‘‘Le voici.”” La
couleur de ce papier correspond absolument & celle du
papier sur lequel le testament en question est écrit. 1l
a dit la méme chose aussi & Arthur Lacerte.

I1 n'y a done pas de doute, suivant moi, qu’il y a
eu un testament de fait. Maintenant, est-ce celui que
nous avons devant nous?

Plusieurs témoins ont été entendus dans cette cause:
et quelques-uns, qui connaissaient bien la signature
d’Edouard Voisard, disent que ce testament n’a pas
été signé par lui.

En méme temps, le demandeur a produit au dossier
une lettre de Louise Lescadre et une lettre écrite par
Edouard Voisard. Plusieurs regus qui avaient été don-
nés par Edouard Voisard ont été produits également.
Mais les documents les plus importants pour établir la
comparaison des écritures sont certainement la lettre
de Louise Lescadre et celle d’Edouard Voisard.

La prétention des demandeurs appelants, ¢’est que

-le testament est écrit entiérement de la main de Louise
Lescadre; et je suis porté & croire, aprés avoir examiné
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avec soin ces piéces et avoir lu la preuve aveec une
attention toute particuliére, que leur prétention est
bien fondée.

Sur le testament le nom de Louise Lescadre apparalt
comme témoin. Elle a prétendu que ce n’était pas sa
signature cependant, mais que le testateur, Edouard
Voisard, en finissant d’écrire son testament lui aurait
demandsé si elle avait objection & é&tre témoin du testa-
ment et il aurait simplement mis son nom.

Pour moi, il n’y a pas de doute que la signature

qu’il y a sur le testament et la signature qu’il y a sur la
lettre de Louise Lescadre sont dela méme personne.
Par conséquent, ayant admis qu’elle avait signé cette
lettre en question, elle n’aurait pas dit la vérité quand
elle a dit que ce n’était pas sa signature qui apparaissait
sur le testament.
" Pourquoi avoir caché 4 Narcisse Voisard lui-méme
lexistence de ce testament? Elle admet que le testa-
ment a été écrit en sa présence environ un mois avant
la, mort d’Edouard Voisard. Il est des plus surprenant
qu’elle n’ait pas dit & Narcisse Voisard, avec qui elle
paraissait étre en bonnes relations, qu’il y avait un
testament qui avait été fait. Les héritiers la question-
nent. II est vrai qu’elle a pu étre vexée de la maniére
dont ils se sont adressés A elle; mais enfin il n’y avait
pas de mal pour elle de dire qu’il avait fait un testa-
ment et qu’elle en avait eu connaissance.

Le juge qui a présidé au procés, qui a vu les témoins,
notamment Louise Lescadre, dans la boite, déclare
formellement dans son jugement qu’elle a eu devant la
cour une attitude qui dénotait un indéniable manque
de sincérité. Alors en présence d’une déclaration aussi
formelle du juge, il me semble qu’il est bien difficile
d’accepter le témoignage de cette personne, d’autant
plus que si 'on compare le testament avec une lettre
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écrite par Edouard Voisard on voit de suite qu'il y une
différence considérable dans l’écriture et que le testa-
ment ne parait pas avoir été écrit par celui qui a écrit

la lettre signée ‘‘Edouard Voisard;” et il est incon--

testable que cette lettre a bien 6té écrite et signée par
lui.

La demande a produit des experts en écriture pour
exprimer leur opinion sur ces documents. Aucune
objection n’a été faite i cette preuve. Au . contraire,
je retrouve dans le dossier, & certains endroits, que les
avocats de la défense se sont objectés & ce que certains
témoins expriment une opinion sur les écritures parce
qu’ils n’avaient pas d’abord déclaré §'ils étaient ou non
des experts en écriture. Le témoignage de ces experts,
Cartier et Bellinge, a été admis sans aucune objection
de la part de la défense. Maintenant devant cette
cour on prétend que ces témoignages-1a devraient étre
rejetés parce que notre code de procédure civile n’autor-
ise pas I'admissibilité de telle preuve. ‘

L’ordonnance de 1667 avait une disposition formelle
pour l'audition des experts en écriture. Cette dis-
position de 'ordonnance ne parait pas avoir été suivie
avant-le code de procédure civile.

" M. Belcourt prétend que le seul moyen de vérifier
les écritures est suivant les dispositions de V'article 392
du code de procédure civile.

Par les dispositions de cet_ article le juge, s'il le
trouve nécessaire, peut nommer des experts pour
Iéclairer sur certains points de la cause. Il n’y a pas
de doute que dans le cas actuel le juge aurait eu- par-
faitement le droit de nommer des experts en écriture.
Mais était-il obligé-de le faire? Et la preuve d’experts
qui a été -admise sans objection doit-elle étre rejetée?

Il a été décidé par cette cour dans une cause de

14
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Schwersenski v. Vineberg (1), que dans le cas oll une
preuve ‘a été admise pour contredire un éerit, sans
objection, cette preuve ne peut pas étre mise de coté
subséquemment par les tribunaux d’appel.

Je suis d’opinion, suivant la jurisprudence énoncée
dans la cause que je viens de mentionner, que dans le
cas actuel si le défendeur voulait empécher cette preuve
il aurait di s’y objecter formellement. Il ne ’'a pas
fait et je ne vois pas de raison pourquoi nous pourrions
maintenant la mettre de coté.

Comume je le disais tout & heure, je suis convaincu
qu’il y a eu un testament de fait. Maintenant qu’est-
il devenu? Je ne le sais pas. A-t-il été détruit par
Louise Lescadre et s’en est-elle servi pour écrire celui
qui est maintenant devant nous? Je lignore égale-
ment. Mais, & tout événement, je suis convaincu que
celui que nous avons devant nous n’a pas été écrit par
Voisard.

Sur le tout, j’en suis dope venu 4 la conclusion que
le testament qui a été produit en cette cause n’a pas
été écrit ni signé par Edouard Voisard et par consé-
quent Paction des demandeurs doit étre maintenue.
Leur appel devant cette cour doit done étre maintenu
avec dépens de cette cour et de la cour d’appel et le
jugement de la cour supérieure rétabli.

Appeal allowed with costs.

Solicitors for the appellant: Tesster, Lacoursiére &
Fortier. .
Solicitors for the respondent: Bureau & Bigué.

(1) 19 Can. 8.C.R. 243.
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AND
THE EMERSON BRANTINGHAM

IMPLEMENT COMPANY (De- ;RESPONDENT.

FENDANT........0tttitittnnnenan

ON APPEAL FROM THE SUPREME COURT OF
’ SASKATCHEWAN.

Sale—Principal and ageni—Written coniract—Modification by wrien
consent of principal—Representations by agent.

The appellant oraereu from the respondent “one of your Big Four 30
h.-p. Gas Traction Engines.” The agreement provided that the
order was “made upon the express condition that” it “contains
all the terms and conditions of the sale * * *’ and “cannot in
any manner be changed, altered or. modified without the written
consent of the officers’” of the company 1espondent. After one of
of respondent’s agents had concluded a trial of the engine, appel-
lant was not satisfied with its performance; but the agent repre-
sented to him that “the engine would get better with wear and
that if it was not right, the company would make it right.”” There-
upon appellant paid $600 in cash, gave notes for the balance of
the purchase price and signed a satisfaction paper certifying that
the engine had been “properly put in order.”

Held that, upon the evidence, the engine supplied was not the engine
ordered, as it could not develop its rated horse-power.

Per Idington and Anglin JJ.—According to the system adopted by
the company respondent, such assurances by its agent were author-

- ised notwithstanding the terms of the contract and were appar-
ently confirmed by respondent which, without any demur, protest
or reservation of rights, sent its employees to make extensive repairs
to the engine.

Per-Dayvies J. dissenting.—1In the face of the express stipulations of the
written contract, the respondent’s agent had no power, by his
representations to the appellant, to bind the respondent and alter
the contract.

Judgment of the Supreme Court of Saskatchewan, 38 D.L.R. 528;
[1918] 1 W W.R. 306, reversed, Davies J. dissenting.

*PrEsENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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APPEAL from a decision of the Supreme Court of
Saskatchewan en banc (1) reversing the judgment on
the trial in favour of the plaintiff.

The material facts are stated in the above head-
note.

C. E. Gregory K.C. for the appellant.
Geo. F. Henderson K.C. and Fleming for the
respondent.

Tur Cuier JusTicE.—The appellant’s order to the
respondents was for
one of your Big Four 30 h.-p: Gas Traction Engines.

The jury found that the engine was not capable of
developing its rated horse-power; that the appellant
made known to the respondents the particular purpose
for which he required the engine so as to shew them that
he was relying on their skill and ability to furnish him
with an engine suitable for his purpose; that the
engine was not reasonably fit for that purpose, being
defective by reason of its lack of horse-power. There
was evidence on which the jury could make these
findings. \

I do not myself understand how it can be main-
tained that the appellant was not ordering a 30 h.-p.
engine. Mr. Justice Elwood thinks that if the order
was not for “a” 30 h.-p. engine but for “your” 30
h.-p. engine, the latter did not need to be a 30 h.-p.
engine; in fact that the respondents 30 h.-p. engines
were not necessarily of 30 h.-p. This seems to me
rather a strained meaning to put on so slight a differ-
ence of laﬁguage' and to be one that would not readily
oceur to ordinary persons dealing with the respondents.

Reading the order with the findings of the jury, I

(1) 38 D.L.R. 528; [1918] 1 W.W.R. 306.
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come to the conclusion that the respondents did not
deliver such an engine as was called for by the order.

This really disposes of the case, for it eliminates the
difficulties presented by the conditions of the contract
which were what troubled the learned judge who
rendered the judgment appealed from. Mr. Justice
Elwood, after pointing out that it was only after
receiving certain assurances and representations from
the respondents’ agent that the appellant consented to
sign exhibits 1 and 2 and to pay $600 and sign the
notes, says:i—

Those representations were untrue. I am therefore of opinion that
the appellant’s acceptance is not binding upon him and it did not con-
stitute him a purchaser of the engine.

Having found, however, that the engine was the one
ordered, the learned Judge thinks that the agent had
no authority to change the contract, as he would be
doing, by making the representations he did because
clause 8 of the contract provides that the order

containg all the terms and conditions of the sale and purchase of said
engine and cannot, in any manner, be changed, altered or modified
without the written consent of the officers of the said company.

The judge points out that under the authority of
Walles Son & Wells v. Pratt & Haynes(1), and many other
authorities, the appellant would have been entitled to
recover damages if what the respondents had delivered
had been something different from what was ordered.

I am entirely in agreement with the learned judge
except that, as above stated, I am of opinion that the
engine delivered was not such as was called for by the
order.

It is a consequence of these differing premises that
it follows that the conditions of sale have no applica-
tion.

(1) [1911] A.C. 394.
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I would allow the appeal and restore the judgment
at the trial.

Davies J. (dissenting)—In this case I have the
misfortune to differ from my colleagues, being of the
opinion that the appeal should be dismissed and the
judgment of the appeal court confirmed.

I was satisfied at the conclusion of the argument
that the whole case turned upon the question whether
Winterhalt, the expert who was sent by the company
to give the machine purchased by Schofield, the plain-
tiff, the actual trial provided for by the written con-
tract of sale, had any authority to make a new contract,
as it is alleged he did, or to in any way alter the original
written one signed and made between the company and
the plaintiff.

A full study of that contract has satisfied me that
he had no such power and that the statements he made
to the plaintiff, and on which the latter says he relied,
could in no wise alter or change that written contract.
The contract, in fact, expressly provides for just such a
case as the one before us of a subordinate officer or
agent of the company altering or attempting to alter,
in any way, the contract of sale made by the company.

Clause 8 states that the order and agreement

' contains all the terms and conditions of the sale and purchase of the

said engine, fixtures and equipment, and cannot, in any manner, be
changed, altered or modified without the written consent of the officers
of the company.

It is not contended that any such consent was
obtained to the alleged changes made in the contract
by Winterhalt, the expert sent to give the engine and
machine the trial provided for by the confract, and I
am unable to find how these representations can con-
stitute a new contract or in any way bind the com-

pany.
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After Winterhalt had given the engine the trial
which was accepted by all parties as the equivalent of
the three days’ trial stipulated for in the contract, the
plaintiff signed the satisfaction paper certifying that
the company’s expert had
properly put in order, adjusted and started my model Big Four “30”
Gas Traction Engine so that everything works satisfactorily to me.
He also paid the agent $600 and signed the notes for the
balance of the purchase money, and relying as he said
upon Winferhalt’s statements, did not return the
machine to the company within the time stipulated in
the contract if it was found at the trial of the machine
not to develop the horse-power or to do the work it was
guaranteed to do.

At the time these documents were signed the evi-
dence of the plaintiff was to the effect that the engine
was not working properly in that it apparently did not
develop sufficient horse-power to do the work it was
supposed to do.

Plaintiff, with full knowledge of these facts, signed
the satisfaction certificate and the notes and paid the
cash, $600, to Winterhalt, and when asked at the trial
why he did so said:

From the guarantee he told me that the company would stand
behind the engine and make it right if it was not right, and that it
would develop more power with use. “Ob, yes,”” he said, “it would
develop more power with use, after it got smoothed up.”

It seems to me, therefore, that his whole case rests
upon these statements and promises of Winterhalt.

If, in the face of the express stipulations of the
written contract, it could be successfully contended
that Winterhalt had such power to bind the company

and alter the contract made by them the plaintiff

would have gone a long way to establish his case.
If he had no such power, and it seems to me clearly
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1918 and beyond reasonable doubt that he had not, then .
Scmorrmip  plaintiff must fail.
Exmnsox I am specially impressed with the reasons for judg-
BR‘;IIENG' ment given by Mr. Justice Newlands with which I

IMH&WENT concur and would dismiss this appeal with costs.

Idington J. IpingTON J.—It seems to me that this case presents
a system of doing business which has been devised to
deprive respondent’s customers of all rights save such
as it may graciously recognise.

It has framed an order for intending purchasers of
any of its 30 horse-power engines to sign as the first
step in purchasing.

The order is for a shipment of such engine to a

" point named for the purpose of trying it there for three
days. Then an agent of the respondent is to meet there
the intending purchaser and demonstrate on land
selected by him the efficiency of the engine.

The experienced agent who fails to demonstrate the
cardinal facts of the whole transaction

(a) that the engine will develop its rated horse-power at the draw-bar
(b) that the engine, if rated at 30 or more horse-power will furnish
ample and steady power to drive any 36-inch cylinder threshing
machine, complete with self-feeder, weigher and blower,
from any cause whatsoever, must be possessed of such
adroitness as to ingratiate himself with the customer
and persuade him that such demonstrations have taken
place and that he is satisfied and has no longer any
excuse for delaying the handing over of the cash and
notes stipulated for.

If he happen to have some doubts, the agent may
represent to him

that the engine would bet getter with wear and that if it was not right
the company would make it right,

and thereby get, as the agent in question herein, by
such representations got, $600 in cash and promissory
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notes to the amount of $3,150, and take his departure
carrying with him also a certificate got by the same
means. - A

The only thing then supposed to be left in the con-
tract to which the purchaser can look is the following:

Sixth.—TIt is mutually agreed that said engine, fixtures and equip
ment are purchased upon the following warranty only, viz.:

(a) Should any parts (except electrical parts) prove defective within
one year from the date of purchase of said engine on account of inferior
material or workmanship, and such parts be returned to the Big Four
Tractor Works, Winnipeg, Manitoba, transportation prepaid thereon,
and be found by the company to be defective on account of inferior
material or workmanship, said company will furnish new parts in lieu
of some defective parts on board cars at Big Four Tractor Works,
Winnipeg, Manitoba.

(b) Should any of the hardened cut steel bevel gears on said engine
break or wear out within five years from the date of the purchase of
said engine, said company, after satisfactory proof upon demand there-
for, will replace them by delivering such parts on board cars at Big
Four Tractor Works, Winnipeg, Manitoba.

(¢) Should the engine frame break or wear out within five years
from the date of said purchase, said company will, after satisfactory
proof, upon demand therefor, replace said engine frame by delivering
the same on board cars at Big Four Tractor Works, Winnipeg, Mani-
toba.

It is to be observed that none of these provisions
cover any possible defect, involving the discovery of
any original defect after settlement procured by the
blandishment of the agent bringing it about.

In such event the respondent falls back upon the
provisions of the eighth clause which is as follows:—

It is further agreed that this order and agreement is given and
accepted and the sale and purchase of said engine, fixtures and equip-
ment are made upon the express condition that this order and agree-
ment contains all the terms and conditions of the sale and purchase
of said engines, fixtures and equipment and cannot, in any manner, be
changed, altered or modified without the written consent of the officers

“of the said company, and that the sending of any person by the com-
pany to repair or operate said engine or the remaining of the person
sent to start said engine, after the expiration of said three days’ trial,
shall in no manner waive, modify or annul any of the terms or conditions
hereof. The company shall not be responsible for any delay in shipping
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said engine caused by accidents, strikes or other unavoidable circum-
stances, and that this order and agreement is not to be binding upon the
company until approved by the said company by a duly authorised
representative thereof signing the same.

And when, as will presently appear, some engine
may have failed to fulfil the expectations of the respond-
ent, and the acceptance thereof induced by the assur-
ances of the demonstrating agent is relied upon in an
action as herein occurred, the respondent by virtue of
said clause whenever it suits its purpose repudiates all
liability and claims such agent had no authority to
give such assurances.

It, -therefore, becomes important in this case to
know if such a claim of want of authority is in fact
true. o

We have the evidence of one Cole, examined under
a commission on behalf of respondent, which seems
entirely to destroy this pretensiorn. ‘

He tells of nineteen years’ experience and that he
had been in the employment of respondent since 1912,
which antedates the representation relied upon by
appellant as given by Winterhalt, another agent
engaged by respondent.

He further speaks as follows:— -

Q.—State, Mr. Cole, your connection with the defendant company
and your duties as such. A.—I have to deliver new—I deliver new
outfits, go out and deliver and demonstrate them, and, well we are

‘what are commonly called troubleshooters or experts. If a man has

any trouble with his engine we are supposed to go and adjust it, repair
them, ete.

Q.—Your time, then, is largely taken up in first demonstrating new
engines and then going around and clearing up troubles that inexperi-
enced operators may have with the engines? A.—VYes, sir.

Q.—In doing so do you ever find that the trouble is caused from the
engine itself, or is it always, in your opinion, with the inexperienced
operators? A.—It is not always with the inexperienced operators.
You know, building the number of engines we do, one will occasionally
get by the shop.

Q.—And that is the reason why they hire somebody to repair such
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engines so they will operate? A.—Yes, sir. But I should judge that
three-quarters of the trouble is from inexperienced operators.:

: * % * * * %

Q.—Mr. Cole, you were asked the question if you didn’t state to
the plaintiff after you had finished your repairs on his engine that if
he got into any more trouble the company would take care of him, I
wish you would state what authority you had, and what authority you
had at that time from the company, in the nature of your employment,
to make representations to people as to what the company would do
for them, if you had any authority? A.—Well, it is customary when a
man goes out, if the purchaser has had trouble, and ke goes out and he
is a little sore, to tell them that the company will take care of them,
because they always do, as in this case they sent Hill back. I was
working on another job and they sent Hill.

Q.—1I understand. If a man sends in a complaint, the company
sends a man to take care of the trouble? A.—VYes, sir.

Q.—TIt is the custom of the company to keep all their engines in
working order? A.—Yes, sir.

* & * * * *

Q.—In fact, you have got no authority from the company to tell a
man that they will take care of him? A.—Yes, we have that author-
ity, to assure a man that he will be taken care of.

Q.—You know that that is the custom of the company to take care
of them? A.—Yes, sir.

Q.—And vou just assumed that they would do so in this instance?
A.—Yes, sir. :

Q.—And you were correct, so far as you know, in assuming that?
A.—Yes, sir.

The latter part of this examination was in re-
examination and evidently intended to evoke a reply
denying authority.

It requires considerable assurance to stoutly contend
in face of this evidence that there was no authority
from the respondent to Winterhalt, (who was engaged
in exactly the same capacity as Cole had occupied for
years), when he gave the assurances whichinduced the
acceptance of the engine in question, after only a two
days’ instead of three days’ trial, and the giving by
appellant of the cash and notes in question herein.
But there is further evidence in the case from which
it would be the fair inference that such assurances were
fully authorised, notwithstanding the terms written in
the contract, for all the appellant had to do when the
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engine in question broke down a few days after the
settlement with. Winterhalt, and he had gone was to
notify the local selling agents of the fact and as, of
course, the head office at Winnipeg was informed
and, without any demur on its part, sent this Mr.
Cole to the appellant’s place to see and remedy what
was wrong, and he did so accordingly and sent a report
to the head office of his having done so to appellant’s
satisfaction. And, again, something much more serious
went wrong and the like course was pursued with the
like results which cost hundreds of dollars. Yet there
was not the slightest effort at repudiation or appearance
of the respondent resting upon the contractual pro-
visions now relied upon. Can there be a doubt that
these ready responses were pursuant to the assurances
given by Winterhalt, and later by Cole himself re-
peated, I think, and in part fulfilment thereof? What
had to be rectified did not fall within the terms I have
quoted above from the contract.

Or is the form of contract supposed to prohibit not
only agents from making some unwarranted contract,
but also preclude the possibility of any later contractual
relations between the parties thereto, unless reduced to
writing? '

If the latter alternative is relied upon it fails, for
the two-fold reason that it is beyond the range of the
meaning that ordinarily would be attached to the
language used, and in the next place that the system
adopted holds out to the public those experts as pos-

. sessing the power of giving such assurances.

Another suggestion occurs to me, that it might be
held fraudulent to devise such a trap for capturing the

unwary.
As fraud has been rejected by the jury in the sense

/
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in which it was submitted I need not follow the sugges-~
tion.

Its rejection, however, renders it all the more in-
cumbent upon respondent to observe in an honourable
manner the obligations resting upon one so holding out
its agent to the public, and I do not think a contract
made some months before, does preclude respondent
from later on adopting another system than that con-
templated thereby, or the other party from reaping
the benefit and relying upon it.

The respondent, after observing the assurances
given - by responding to the calls I have already re-
ferred to, on a third occasion refused to do so, when it
became imperatively necessary to stand behind its
written and verbal contracts, and its engine in question
when that collapsed as it were a short time later.

The appellant, having failed to get any proper
result, consulted solicitors who, as such, wrote respond-
ent and pointed out to it the history of failures, and a
second time, on the 10th June, 1913, pointing out that
fact and the failure of the last attempt of respondent’s
experts to make the engine serviceable and that it had
never given satisfaction and had proven so unsatis-
factory that they must demand its replacement by an
engine properly fitted for the purpose.

In this they intimated that if not notified what was
to be done their client would draw the engine to Webb
and leave it there.

Respondent replied from Winnipeg on the 24th
June asking them to furnish proof that they were the
duly authorised attorneys to act. for Mr. Schofield.
Until then they would not go into the matter in detail.

Appellant wired confirmation of their authority and
and got in reply letter of 30th June written in an abusive
and insolent tone, and threatening suit when his first
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note fell due. No answer was made to the suggestion
of drawing the engine to Webb to leave it there as
would be in accord with what the written agreement
provided for.

The evidence of Mr. Harriston, an expert, who
seems to have been well qualified for his task, and who
is admitted on argument before us to have discovered
what was wrong with the engine in the condition in
which Mr. Cole had left it tells how he proceeded. It
would seem, from Mr. Harriston’s inspection, that he
took the engine apart and found that a piston in use in
one of the cylinders which Mr. Cole, on behalf of
respondent, had substituted for the first one was far
too tight to work at all usefully and that twenty-five
per cent. of the supposed 30 horse-power was thereby
to be deducted from what was intended.

Needless for me to go into further detail. It is
only necessary to do so thus far to shew exactly the
nature of the legal problems that have arisen as the
result of the circuitous scheme of business which puts
forward for use a rigorous form of contract designed
on the one hand, if possible, on occasion to shelter the
respondent from all risk of liability or responsibility
for anything but the demonstration of the specified
horse-power as above quoted, and on the other hand,
securing approbation by instructing its agents to give
the assurances of its standing behind the engine and
maintaining its efficiency to do the work expected of it
yet abandon customer, agent, and all else if too
troublesome.

Can such a scheme become successful in law with
such findings of fact as the answers of the jury to the
qustions submitted to them furnish? And specially
when read in light of the evidence I have referred to and
quoted in part? I cannot think so.
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The questions submitted to the jury and their
answers are as follows:—

Q.—Did the defendant’s agent, Luce, represent to the plaintiff (a)
that this engine in question was a simple engine that any one could run
after three days’ experience? A.—Yes. (b) That it would draw eight
breaking ploughs on the plaintiff’s land? A.—Yes.

Q—If so, were either of these representations false, and if so,
which? A.—Yes (a).

Q.—If false, did Luce know they were false? Or were they made
recklessly, careless whether they were true or not? A.—No.

Q.—Was the plaintiff induced to enter into the contract by either
of these representations? A.—Yes.

Q.—Did the plaintiff accept the machine? A.—Yes.

Q.—Was the engine capable of developing its rated horse-power?
(a) As delivered? A.—No. (b) After Cole repaired it. A.—No.

Q.—Did Winterhalt represent to the plaintiff that the engine would
get better with wear and that if it was not right the company would
make it right? A.—VYes.

Q.—1If so, were said representations or etther of them made fraudu-
lently? A.—No.

Q.—Were the moneys paid and notes given as a result of these
representations or were they given because the plaintiff was then satis-
fied with the engine with the exception that it did not pull as well on
kerosene as gasoline? A.—Because of representations made.

Q.—Did the plaintiff make known to the defendants the particular
purpose {or which he required the engine so as to shew that he was
relying on their skill and ability to furnish him with an engine suitable
for his purpose? A.--Yes.

Q.—Was the engine reasonably fit for that purpose? (a) as de-
livered? A.—No. (b) after being repaired by Cole? A.—No.

Q.—If not, wherein was it defective? A.—Lack of horse-power.

Q.—If the engine was not reasonably fit for the purposes for which
it was purchased, what damage did the plaintiff suffer thereby? A—
Recovery of notes as they stand.

Q.—Was the engine retained by the plaintiff as the engine delivered
under the contract? A —TYes, kept by reason of the representations
made.

It seems to me that despite all the attempts by the
written contract to deprive appellant of any remedy,
that the assurances of the agent were duly authorised,
and were so acted upon, after getting the fruits thereof,
by the respondent, in its subsequent dealings with the
appellant in relation thereto, as to estop it from setting
up the prior contract or anything restricting the appel-
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1918 Jant from asserting his right to rely upon said assur-

SCHOFIELD gy ces.
)

g{nﬁlﬁg_ It is not the mere collecting agent or expert demon-
HAM strator’s authority which, doubtless, was what was had
IMP%;‘TENT in view in making the provisions against agents varia-
dington J. tions now relied upon, that has to be passed upon, but
—  the power of the head office in Canada to contract, save
in writing, that is in question.

I have no doubt as a result of a perusal of the
evidence bearing thereon that it had ample power and
was held out to the public as having ample power to do
such acts as to rescind the written contract now relied
upon, to aceept at any time a return of the engine, the
property in which had never passed out of respondent,
and in short to do anything it pleased relative thereto
without a single piece of writing being used.

Assuming that the head office in and for Canada had
such power to deal with the matter, there can be no
doubt of the result; for it first directed its minor agents
to give such assurances, acted upon them, led appellant
to believe they were valid, and by virtue thereof pre-
sumed to make over, as it were, a good part of the
engine which had been destroyed by the instrictions

of the respondent’s agent having been followed.

In short: the destruction of the machine resulted
directly from the appellant’s reliance upon the assur-
ances given and his being induced thereby to trust
respondent in its pretended and ineffective attempts
at their fulfilment, without using adequate care and
gkill therein. Had he been bound and told to rely
upon the letter of the writing, that destruction prob-
ably would have been averted by his calling in an -
expert such as Mr. Harrison when he would in all prob-
ability have got a more thorough examination of it,
discovered the difficulty and had it rectified instead of
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having the engine so destroyed, as the result of trust-
ing to the good faith of respondent.

Corporations, as well as men, may so act that their
conduct will contractually bind them in the ordinary
course of business. The respondent’s conduct has been
such as to be a ratification of what it knew had been
contracted for even if the agent had no prior authority.

In any event the written contract has never been
observed by it in demonstrating, as its terms require,
the existence of 30 horse-power when that was to have
been done. And that stands good yet unless displaced
by a settlement improperly obtained if one can give
heed to such contention as set up. And the more
especially is that the case where respondent is estopped
for the reasons I have set forth in trying to take advan-
tage of part of its contract, excluding all else.

In either of these views I take I need not dwell
upon the questions which otherwise might arise under
the “Sale of Goods Act,” or under the law apart there-
from, if different.

I see no difficulty such as the learned trial judge
found in givingrelief in way of rescission of the contract
and directing the return of the notes and money if that is
a more appropriate remedy than what he applied.

The facts are stated, and the law that suits them
will maintain the action and the alternative prayer for
relief, other than damages, if found appropriate, will
be open to the court.

I would, therefore, allow the appeal with costs of
the appellate court and here and direct judgment
accordingly in such form as desired.

Anagrin J.—The plaintiff sues for the return of eash
and notes given by him as the purchase price of a
traction engine from the defendant company—neces-
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1918 sarily, I take it, on the basis of rescission of the contract

SCHO;‘IELD of sale—and, in the alternative, for damages for breach

B%“ii‘l?ﬁi_ of warranty as to the capacity and fitness of the engine.

HAM The defendant counterclaims for judgment on the
IMPLEMENT

Co. notes.
Anglin J. The trial judge held the plaintiff not entitled to

rescission, but, while he gave the defendant judgment
on its counterclaim, presumably on the footing that
the plaintiff should be held to have accepted the engine
and was not entitled to rescission which, indeed, the
learned judge says was not claimed, on the jury’s
findings he held the plaintiff entitled to damages in an
amount equal to that represented by the notes and
directed a set-off, presumably, though he does not so
put it, as Mr. Justice Newlands says,

on the implied warranty of fitness.

On appeal the judgment for damages was reversed
by the Supreme Court en banc which held, as I under-
- stand the opinions delivered by Elwood and Newlands
JJ., that, although the plaintiff’s giving of the cash and
notes, after what was held to have been accepted by
bhim as the three days’ demonstration trial provided
for by the contract, did not amount to a binding
acceptance of the engine because induced (as found by
the jury upon sufficient evidence) by a misrepresenta-
tion and an unfulfilled assurance of the agent who
obtained them, his acceptance of the engine and its
fulfilment of the requirements of the contract as to
capacity were established as against him by his failure
to return it under a provision of the contract making
his retention of it for more than two days after the
completion of the demonstration test

proof conclusive that said engine and equipment fulfilled the warranty
in every respect and shall constitute an acceptance and purchase, ete.
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On the ground that the confract in express terms
precluded any implied warranty of fitness under the
Saskatechewan ““Sales of Goods Act” (R.S. 1909, c. 147
s. 16), and contained no express collateral warranty
thereof, the court further held that an action would
not lie for breach of warranty.

Recovery on the ground of deceit, if otherwise
open, was